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Federal Constitutional Deve lopment

The first three cases in which the Supreme Court addressed

itself to legislative apportionment were Baker v. Carr, 369 U.S. 186

(1962), Scholle v, Hare, 369 U.S, 429 (1962), and WMCA Inc. v. Simon,

370 U.S. 190 (1962). These cases established (a) the jurisdiction
of the federal courts; (b) the standing of qualified voters; (c) that
the allegations presented of a denfal of the equal protection clause
of the l4th Amendment presents a justiciable cause of action.

Shortly thereafter came Gray v. fanders, 372 U.S, 368 (1963) and

Wesberry v. Sonders, 376 U.S, 1 (1964) wherein the court established

the "1 person, 1 vote" concept.
On June 15, 1954 the apportioument plans of six states were

re jected, Thescwere Alabama in Reynolds v. Simms, 377 U,S, 533; New

York in WMCA, Inc. v. Lomenzo, 377 U.S, 633; Maryland in Maryland

Committee for Fair Xenrecentation v, Tewes, 377 U,S. 656; Virginia

in Davis v. Maen, 377 U.S, 678; Delaware in Roman v. Sincock, 377

U.S. 695; and Colorado in Lucus v. 44th Genersl lssemblv, 377 U.S.

713, Briefly the rules laid down in these six cases arc as follows:

1. The right to vote is an individual right protected by the
equal protection clause of the l4th Amendment and this right is unconsti-
tutionally impaired when its weight is substantially diluted in compari=-
son with the vote of citizens living in other parts of the state.

2. The equal protection clause requires that both houses of a
bicamerial legislature nust be apportioned substantially on a population

basis.




3. The right to vote is an individual right which cannot
be denied by a majority of the electorate.

4. Regardless of the issues in a lower court the Supreme
Court in reviewing a state legislative apportionment must consider
the scheme as a whole.

5. Apportiornment is primarily a legislative responsibility;
however, {f the legislature fails to act after having adequate
opportunity to do so the court should not allow elections under a
constitutionally invalid scheme.

6. It is neither practicable nor desirable to establish
rigid mathematical standards for the validity of an apportionment
plan. Determination of constitutional validity involves considera-
tion of possible arbitrariness or discrimination.

7. Reliance on either the federal senate and house analogy
or on the federal electoral college analogy is misplaced.

8. Consistent with the equal protection clause a state may
provide for only periodic revision of its reapportionment scheme;
Decennial reapportionment would clearly meet the minimal requircments

of the l4th Amendnient,

The Minnecsota Z perience

The principal of equal representation for equal population
vhich the Supreme Court drew from the l4th Amendment is embodied in
the Minncsota Constitution in Article 4, Section 2. '"Represcntation
in both houses shall be apportioned equally throughout the different

sections of the state, in proportion to the population thercof."
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Assuming the 1959 reapportionment act (Laws 1959, E:tra Session
Chapter 45, MSA Sections 2.02 to 2.715) to be uncomstitutioral,
Governor Rolvagg established the Bipartisan Reapportionment Commis-
sion on July 28, 1964 to submit an apportionment plan to the legisla-
ture by December 1964, Before the commission had completed its work
a three judge United States District Court held the 1959 reapportion-

ment act was in fac: unconstitutional (see Honsey v. Donovan, 236

Fed. Sup. 8 D.C. Minnesota 1964). On January 15, 1965 the commission
reported their plan for the reapportionment of both houses of the
state legislature.l

Although the commission plan was not adopted the 1965
Legislature passed by majority vote of both houses Senate File 102;
however, on May 24, 1965 the Governor vetoed the bill and it was not
passed over his ve!s. This power of the Governor to veto a legisla-

tive reapportionment bill was challenged in the Minnesota Supreme

Court and upheld on November 26, 1965 (Duiburv v, Denovan, 138 N.W,
2nd edition 692). .

On December 17, 1965 Governor Rolvaag reconvened the Bipar-
tisan Reapportionment Commission 'nd asked it to recommend another
reapportionment scheme. The second report of the commission was
submitted to the Governor on March 7, 1966, ard the Governor called
a special session of the legislature in April. One week after the
first legislative apportionment proposal passed and was vetoed by the

Governor a compromise mcasure was worked out and approved in time for

lSee 49 Minn, Law Review 367 through 398,



November elections.

Criteria for Reapportionment
Equality of Representation

In judging the equality of representation the court has

used a number of standards of deviation. Among these have been the
ratio of the population of the largest district to that of the
smallest district, the percentage of the population needed to elect
a majority of the legislators, and the percentage difference by
district between actual population and ideal population (ideal
population being the total population of the state diviced by the
total number of representatives.)

The st- derd fer population base has been somewhat flexible,
but adherance to equality with respect to total population has been
rather strict. States such as New York with large alien populations
have used total citizens as a base. Other states have apportioned on
2 base of registered voters, eliminating minors, felons and the insane
from the population base. Federal court interpretation of the base
problem has varied, but the Supreme Court has given nc advrrse comment
to any of these bases. In April 1966, the Supreme Court ru'ed the use
of registered voters would be constitutionally permissible only if it
did not result in malapportionment, particularly in discrimination

against politically inactive groups. (EBurns v. Richard<on 354 U,S, 73,

1966.) Sce also Cravalhe v, Richordsen and Abe v, 2° !':rdisen. This

seems to allow the use of any base providing the effect is the szme

as the use of total populution,
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After a number of decisions rejecting increasingly smaller

population variances, the Supreme Court in Kirkpatrick v. Priestler,

394 U.S. 526 (1969) morc narrowly defined the '"equal as nearly as

practicable” clzuse of Wesberry v. Sanders. In this case the court

overturncd a Missouri Congressional Districting plan which produced
a deviation range of from 2,83 percent below the ideal to 3.13 per-
cent above the ideal district size. In overturning the Missouri
plan, the court rejected tiie argurant that variations can be small
enough to be considered de minimus error i.e. so small as to be
insignificant. "To allow for a de minimus standard would delute
the equal population mandate of the constitution and encourage
legislatures to seek the widest permissible deviation of equality."
In recjecting the de minimus standard, the court relied on

Svann v, /dans, 385 U,.S, 440 (1967) which established that the burden

was upon the state to present acce.table reasons for population
variances, HKir'nztrick goes farther than Svann in requiring the
state to carry the additional burden of demonstrating the validity

of those justifications. (Kilgarlin v. Hill, 386 U.S, 120 affirms

:ann insofar 2s it ruled the burden of justifying variations lies
upon the state and not appellants.)

In Kirkratric” the court also rcstricted the nu. .ber of

legally acceptable justificaztions. A sta"e may take into account

factors vhich sugiest change or inaccuracies in population




distribution ftguras.z The argument that representation of distinct
political economic geographic and social interests in Congress
justifies variasnces was specifically rejected. Other unacceptable
justifications included maintenance of traditional or historic
boundaries, political :¢.bdivision lines, or district compactness.

The court declined to decide whether population data could be
adjusted for the transient nature of certain segments of the popu=
lation,

Wells v. Rockefeller, 394 U,S, 542, the companion case to

Kirkpatrick affirmed the principle that equal representation for
equal numbers of people permits only the limited pcpulation variances
which are unavoidable despite a good faith effort, or for which
justification is shown. The court specifically rejected the value

of New York's plan to create districts with similar civic interests
orientation.

It is interesting to note that since the Kirkpatrick decision
in April 1969, Missouri has }edistrictcd and attained a miniscule
average population deviation of 0.0674 percent. As was to be expected
from the increaced demand for mathematical equality and the decreased
need for compactness, the Missouri plan would seem to be a gerrymander,
state scnate minority leader described one district as '"a northbound
2(500 Cahoon et al v, Frrtenn, Civil /Sction lumber 13011 decided in
December Yo% oy 2 U.L. District Court vhich rejected tie use of
projected populction shifts ond anumbers on the grounds of their being
inaccurate and piccemecal. aAlso, in Hensmuy v, Deoneven the court in
overturning the 1959 liinnerota Reapportionnent oot declined to accept

the aryument of intervenin, cefendants that tne plan embedied popula-
tion figures projected to 1959 from the 1950 census.)
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flying turkey with its neck and body in the city and its wings reach-

ing into four subburban townships."

Continuity and Compactness

The Minnesota Constitution requires that congressional and
ineiclative districts be convenient and contiguous, and that no
representative district be divided in the formation of a senate district.
f: mentioned before, the emphesis on éompactncss in redistricting has

declined. 1In Reynolds v. Sims the Supreme Court condemned gerrymander-

ing but said that deviations from population based representation cannot

be based solely on geographical considerations. In WNCA v. Lemonzo a

federal district court held that an allegation of gerrymandering feoiled
to raise a constitutional question, This decision was subscquently

affirmed per curiam by the Suprene Court without opinion.

sembe

Although the court suggested in Reynolds that multi-member
districts might be used as a deterrent to gerrymandering, at-large
elections have been criticized because they often discriminate against
political, racial and other minorities which might have been represented
in single member subdistricts. The first case decided by the Supreme
Court relating to the constitutionality of multi-member fistricts

was Fortson v. Dorsev, 379 U.S. 433 ( 965). The court reversed a

district court decision that multi-member districts were invalid per se,
but in absence of support in the record, withheld the determination that

multi-member schemes that operate tH cancel out the voting strength of



certain minorities would be unconstitutional as discriminatory. Later

in Burns v. Richardson, 384 U,S. 73 (1966) the court again ruled that

sufficient evidence had not beer adduced to show discrimination in
Hawaii's multi-member districts. The decision made it clear that the
choice of multi-member districts essentially involves a choice of one
theory of represcentational democracy; however, whenever this scheme
operates to minimize or cancel the voting strength of an element of the
population, invidious discrimination ensues. Burns further specified
the standard in Fortscn by stating "it may be that this invidious affect
can more easily be shown if . . . districts are large in relation to the
total number of legislators, 1f districts are not appropriately sub-
districted to assure distribution of legislators that are resident

over the entire district, or if such districts characterize both houses

of a bicamerial legislature rather than one" 384 U.S, 73.

In Chavis v. “hitcemb, 38 1W 2104 (1969) a state legislative

case decided by an Indiana Federal District Court, both the Fortson

and the Burns cases were reviewed and the following requircments adduced
for relief: 1. An identifiable racial or political element within the
multi-member district wirich has significantly different interests from
other clements within the district. (In a ghetto area of Marion County
composed of 904 Negroes, substantinl similarities exist in socio=-econeonic
class, unemployment rates, welfare recipients, automobile ownership,

crime rates, and the number of crowded dwelling units.,) 2, Minimizotion




of voting strength resulting from at-large elections, the control
the political parties exert over same, and the larger number of
candidates the voter must familarize himself with which also contrib-
utes to partisan control. (Within Marion Count}, the ghetto area
has 41.14% of the population while being the residence of 9.51% of
the senators and 17.91% of the state ropresentatives.) 3. The
partial representation of the cognizable element by all the
representatives does not constitute re?ponsive and affective legis-
lative representation. 4. Thkey also point cut that the circumstances
expressed in Burns, which were not present in Fortson, that more
ecasily identify “invidious discrimination" are all present in this
instance.

In the context of every discussion involving multi-member
districts the question of long ballots arises. The Supreme Court

comnented upon this situstion in lLucus v. 44th Ceneral Assembly,

377 U.S. 713. 1In Colorado senators and representatives were elected
at-large from county-wide districts. In Denver for example, each
elector voted for 8 sepators and 17 representatives. The Supreme
Court noted that "an intelligent choice among candidates" was

"made quite difficult."

Incualent legislators

Legislators who anticipate that rcapportionment plans would
jeopardize their seats have taken two courses of action. The most
coamon has been te drav the new apportionment plans such that they

interfere with as few sitting members as posrible and avoid requiring
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incumbent members to run against each other. Although the interests
of stability in government are certainly served by such a program,
whenever such a plan results in population deviations or is deficient
of any other rational basis the result is an unconstitutional pilan.

(Sce Leapue of Webraska Municipalities v, Marsh, D.C. Neb. 253

F. Supp. 27.)

In the event that a new apportionment, and a consequent new
election cuts short the term of incumbent legislators, the courts have
uniformly held that the terms of office end. An Oklahoma Federal
District Court said "no office holder has a vested right in an
unconstitutional office any more than he has a right to be elected to
that office. We believe that it would be invidiously indiscriminatory."

(Reynolds v, State Election Board, D.C, Okla, 233 F. Supp. 323.)

Similar action was taken by the Federal Distri:t Court in Virginia,

vhere it was affirmed by the Supreme Court (Davis v. Maon, 377 U.S.

678), and by the .ederal Court in Hawaii.
Thus the interests of incumbent legislators in preserving their
scats have not prevailed over the other criteria which governs apportion=

ment .

Applicability of Fed-ral Principle

The principles laid down by the Supreme Court regarding
reapportionment have resulted from cases dealing with congressional
and state legislative districting. Consultation with authorities has
produced some conseusus of thought that standards for state action,
regardless of whether it be congrescsional or state legislative
districting, will contrel apportionment of any representative body

with legislative furnction.



The Minncsota case of Hanlon v. Towey, 274 Minn. 187 (1966)

found that the '"one man, one vote" principle applied to representation
in county government. Tahe analogy drawn included the fact that county
government was by statute representative, and that the county becard
performed certain legislative functions drawing it into confrontation
with the impact of the prior reapportionment decisions.

Although the federal district court case of Sims v. Paprett,

247 F. Supp. 96 (1965) suggested that larger deviations should be
allowed for state legislative reapportionment than in congressional
districting, the recent New York Supreme Court case of Ducuette v.

Board of Supervicors of the County of Franklin, 302 N.Y,.S. 2d 501

(1969) has affirr.d Kirkpatrick (a congressional districting case.)
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