This document is made available electronically by the Minnesota Legislative Reference Library
as part of an ongoing digital archiving project. http://www.leg.state.mn.us/Irl/Irl.asp

Department of Human
Rights

January 1996

Program Evaluation Division
Office of the Legidative Auditor
State of Minnesota




Department of Human
Rights

January 1996

96-02

Program Evaluation Division

Office of the Legidative Auditor
State of Minnesota

Centennial Office Building, Saint Paul, MN 55155 - 612/296-4708




STATE OF MINNESOTA

OFFICE OF THE LEGISLATIVE AUDITOR

CENTENNIAL BUILDING, 658 CEDAR STREET - ST.PAUL, MN 55155 - 612/296-4708 - TDD RELAY 612/297-5353
JAMESR. NOBLES, LEGISLATIVE AUDITOR

January 29, 1996

Members
Legidative Audit Commission

During the 1995 |egidlative session, a Senate committee heard testimony that raised
guestions about the performance of the Department of Human Rights. Asaresult, the
Legidative Audit Commission directed us to evaluate the department’ s effectiveness and
identify strategies that could be taken to improve the department’ s performance.

Our study found that the department has not handled charges of discrimination in atimely
manner and that there is a growing inventory of open cases. We aso found that the
department lacks the expertise to properly use its own case-tracking system and needs to
show more tangible progress in developing the new system funded recently by the
Legislature. While the department has been able to certify in atimely way that companies
doing business with the state have satisfactory affirmative action plans, we think it should
monitor the implementation of those plans more closely.

We have severa recommendations for improving the department’ s performance. Most
importantly, we think the department should take whatever steps are necessary to bring the
numbers of chargesfiled and cases closed into balance.

Our report was researched and written by Elliot Long (project manager) and Tina Tsuel,
with assistance from Amy Zimmer, and cost approximately $50,000. We received the
cooperation of the staff and management of the Department of Human Rights.

Sincerely,

James Nobles
Legidative Auditor

Roger Brooks
Deputy Legidative Auditor
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Department of Human Rights

EXECUTIVE SUMMARY

(DHR) in 1967 to enforce the state’ s laws againgt illegal discrimination.

The department operates two enforcement programs. (1) case processing,
which investigates charges filed by individuals who fedl they have been thevic -
tims of discrimination, and (2) contract compliance, which assures that vendors do -
ing business with the state are in compliance with the affirmative action
provisions of state law.

T he Legidature established the Minnesota Department of Human Rights

In recent years, critics of DHR have raised questions about the department’ s abil -
ity to fulfill its statutory responsibilities. In response to these complaints, the Leg -
idative Audit Commission asked us to evaluate the performance of the

department. Our study addressed the following questions:

Arediscrimination chargesinvestigated and resolved in atimely
fashion?

How well isthe contract compliance program working?

How do the department’s or ganization, productivity, and practices
comparewith human rights agenciesin other states?

What can be doneto improvethe department’s performancein order
to better achievethe goals of the Human Rights Act?

In carrying out the study, we interviewed managers and staff at the department and
representatives of human rights agencies around the country. We surveyed depart -
ment employees and reviewed casefiles. We inquired about general work-related
issues and individual cases. We extracted data from the department’ s case-track -
ing system and put together statistical information on the department’ s perform -
ance that goes back to mid-1992, the date the present case-tracking system

became operational.

CASE PROCESSING

The central function of the Minnesota Department of Human Rightsis the enforce -
ment of the Minnesota Human Rights Act through investigation of charges of ille -
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gal discrimination. In FY 1993-95, approximately 1,200 to 1,400 charges were
filed with the department each year. About 70 percent of the chargesfiled from
July 1992 to June 1995 were employment-related, about 5 percent aleged dis -
crimination in public accommodations, another 5 percent aleged housing discrimi -
nation, and about 4 percent charged discrimination in public services.

Discrimination is prohibited on the basis of age, race, color, national origin, relig -
ion, creed, sex, disability, marital status, familial status, sexual orientation, and
status with respect to public assistance. About 22 percent of charges filed during
fiscal years 1993 to 1995 alleged sex discrimination, followed by race (17 per -
cent), disability (17 percent), and age (11 percent). The remaining charges were
accounted for by scattered allegations in other categories, and alegations which
charged more than one basis of discrimination.

On abasic measure of case processing effectiveness, we found:

Thedepartment did not close asmany casesasit opened in fiscal years
1994 and 1995.

Asthe following table shows, the number of cases open at year-end grew from
1,359 in June 1993 to 1,784 in June 1995, an increase of 31 percent in two years.
One consequence of agrowing inventory of open casesis that the department is
unable to investigate and resolve chargesin a reasonable amount of time and
within the deadline set in statute.

Charges Filed, Cases Closed, and Cases Open at Year-
End, FY 1993-95

Year-End
Fiscal Year Charges Filed Cases Closed Inventory
1993 1,287 1,373 1,359
1994 1,396 1,089 1,666
1995 1,362 1,244 1,784

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

The Minnesota Human Rights Act states that the department should make a deter -
mination within 12 months after a charge isfiled "asto whether or not thereis
probable cause to credit the alegation of unfair discriminatory practices.” L weex-
amined the length of time the department takes to issue its probable cause determi -
nations and found:

M ost probable cause deter minationstook longer than 12 months,
the statutory deadline for making a deter mination.

Of the 173 cases closed in FY 1993-95 for which the department issued a probable
cause determination, and for which datawere available, it took DHR more than a

1 Minn. Stat. §363.06, Subd. 4.
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year to reach a determination in 66 percent of the cases. 2 In about 21 percent of
the casesit took the department more than two yearsto find probable cause. To
comply with the deadline, cases that do not result in a probable cause determina -
tion should be closed within ayear aswell.

The department argues that the statutory deadline is advisory rather than manda -
tory; however, the Minnesota Court of Appeals recently overturned amajor em -
ployment discrimination case on the grounds that the department took nearly three
years to make a determination of probable cause. Thiscaseis currently under re -
view by the Minnesota Supreme Court, which may clarify the legal meaning of
the statutory deadline. 3

The department closed atotal of 3,706 cases during fiscal years 1993 through
1995. We found that it took the department an average of 427 daysto close these
cases. Looking at the data another way:

About 45 percent of casesclosed in FY 1993-95 exceeded the
12-month deadline.

About 33 percent of the cases closed took between one and two years; 9 percent
took between two and three years; and 3 percent took more than three years.

We examined the timeliness with which the department handled different types of
case closures and found that it took the department an average of 426 daysto dis -
miss alarge category of weak cases accounting for about two-thirds of al clo -
sures. Asdiscussed below, these cases, classified as DWR, meaning "does not
warrant further use of department resources," typically lacked an effective rebuttal
from the charging party. On average, DWR cases spent about 100 of the 426 days
until closure awaiting attention from a supervisor. After an enforcement officer
has enough information about a case to recommend a particular type of closure,
the case must go through supervisory review. Thisreview typically requires only
afew hours of work.

Case Outcomes

We aso looked at how the department closed the casesit investigated in the last
three years. There are many different types of case closures. First, the person
bringing the charge, known as the charging party, can withdraw the case in order

to take it to court, or because the parties to the case have privately settled their dis -
pute. Or, the charging party can decide that pursuing the case is not worth the
time and trouble. Second, the department can dismiss a case because ajurisdic -
tional problem is discovered, because the charging party fails to cooperate, or be -
cause the case, upon preliminary investigation, lacks evidence. (Although a
charging party may file acase with only an alegation of unfair discriminatory

2 For the cases closed in FY 1993-95, the department issued 271 probable cause determinations;
however, for 98 of those cases, the case-tracking system database did not contain informaton on the
origina determination date; therefore, these cases are not included in this analysis.

3 State of Minnesotavs. RSJInc., d/b/a Jose’s American Bar & Grill and Joseph Schaefer. Appet
late Court Case No. C1-94-2365.
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practice, in order to reach a determination of probable cause, the charging party,
with the department’ s help, must eventually present evidence that supportsthe dis -
crimination claim and outweighs evidence to the contrary.) Third, the department
can assist the charging party and respondent to reach a settlement in the case.
Fourth, a case can end with ano probable cause determination if the department
completes afull investigation but finds insufficient evidence to support the charge.
Finally, the department can issue a probable cause determination in a case, after
which the case can be settled, withdrawn, dismissed, or heard by an administrative
law judge.

Considering cases closed in fiscal years 1993 through 1995, our data show:
Most cases closed in recent year swere dismissed or withdrawn;

Relatively few casesresulted in a settlement in favor of the person
who filed the charge; and

Even fewer casesresulted in a probable cause deter mination and
subsequent litigation.

About 67 percent of the cases were dismissed by the department. In almost al of
these cases, either the charging party failed to rebut the non-discriminatory expla -
nation provided by the respondent, or the case simply lacked evidence to sustain
the charge. The charging party bears the ultimate burden of proof in casesfiled
with the department, just asin any civil action.

Outcomes for Cases Closed, FY 1993-95

Probable Cause
(5.8%)
No Probable
Cause (5.4%

Dismissed (67.2%)

Predetermination
Settlement (7.0%)

Withdrawn
(14.5%)

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.
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About 6 percent of the cases were withdrawn by the charging party to take the
case to court, and an additional 9 percent were withdrawn for other reasons.
Roughly 5 percent of the cases were no probable cause determinations, and about
7 percent were settled prior to a determination. Thus, only 6 percent of the cases
closed in FY 1993-95 had probable cause outcomes.

In conclusion:

Over three-quartersof casesclosed did not sustain the original
charge of discrimination.

The data show that sufficient evidenceis not found to support most cases. How -
ever, the department took along time to identify the casesthat it could dismiss.
This raises the question of whether the department should more aggressively
screen cases early in the process and focus its resources on cases with greater po -
tential. We discuss our ideas for increasing the department’ s effectivenesslater in
this summary.

CONTRACT COMPLIANCE

The Human Rights Act requires any business with more than 20 full-time employ -
ees that wishesto qualify for a state contract in excess of $50,000 to be certified

by the Department of Human Rights. The general purpose of this programis"to
increase employment opportunities for women, minorities, and disabled individu -
als by requiring contractors to adopt and implement affirmative action programs
approved by the commissioner.” 4 Possession of a certificate affirms that a contrac -
tor isin compliance with the statutory provisions regarding affirmative action.

The contract compliance unit of DHR reviews affirmative action plans submitted
by vendorsinterested in doing business with the state. 1n order to meet depart -
ment standards, a plan must contain 11 specific elements, including a clear state -
ment of the business' affirmative action policy, procedures for disseminating that
policy, three types of dtatistical analyses, and goals and timetables for taking cor -
rective action.

We examined data from the contract compliance unit and found that:

Thenumber of certificatesissued annually hasincreased sincethe
affirmative action plan reviews began in 1985.

In fiscal year 1995, the department issued certificates, which are vaid for two
years, to 1,310 businesses, up from the 295 certificates the department issued in
1986 and the 864 granted in 1991. Asof July 1995, there were more than 2,400
businesses certified to bid for contracts to do business with the state of Minnesota.

4 Minn. Rules 5000.3410, Subd. 1.
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According to state rules, the department has 30 days after it receivesaplantois -
sue a certificate, or 15 daysto return the plan with anotice of deficiencies. A bus -
ness whose plan isrejected by the department may revise its plan and resubmit it
for review. DHR then has 15 daysto consider the revised submission.

We calculated the length of time it took for the department to respond to affirm -
ative action plans and found that:

The department issued certificates of compliancein atimely
manner.

It took the department an average of three to nine days to issue a certificate or

send a deficiency letter, depending on the type of plan received and the type of no -
tice sent. The department sent out more than 95 percent of certificationsin a
timely manner, and 86 percent of deficiency letters within the required 15 days.

Minnesota law forbids the award of state contracts to vendors who are not either
certified by DHR or exempt from certification requirements. 5 The department
circulates a bimonthly list of contractors and their certification status to state
agencies, who shoulder the responsibility for ensuring that uncertified vendors do
not receive contracts. The Department of Human Rights does not routinely check
lists of businesses who are awarded contracts to ensure that all successful bidders
are certified.

We tested a 20 percent sample of contracts awarded in fiscal year 1995 to deter -
mine whether state agencies were adhering to the law. We looked at four types of
contracts: commaodities contracts; professional/technical contracts; and construc -
tion contracts awarded by the Department of Administration and the Minnesota
Department of Transportation. Our test demonstrated that:

In fiscal year 1995, about 5 percent of the state contracts over
$50,000 wer e awar ded by state agenciesto uncertified vendors.

Our test results signify marked improvement over the results of asimilar test we
conducted in 1981, during an earlier evaluation of the department. At that time,
depending on the type of contract, we found that between 55 and 90 percent of
tested contracts had been awarded to uncertified vendors. While improvements
still need to be made, we conclude that state agencies are following the contract
compliance provisions of the Human Rights Act much more closely than they
were 15 years ago.

According to statute, DHR is expected not only to review affirmative action plans,
but also monitor the efforts of businesses to implement those plans. The law gives
the Commissioner of Human Rights the authority to suspend or revoke a certifi -
cate of complianceif the holder has not made a good faith effort to implement its
affirmative action plan. 6 The administrative rules outline several ways that the de -
partment can monitor those efforts. Among other things, the contract compliance

5 Minn. Sat. §363.073.
6 Minn. Sat. §363.073, Subd. 2.
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unit can rely on: (1) updated information submitted semiannually by vendors; (2)
on-site reviews, when department staff visit the business location to evaluate as -
pects of the businessthat relate to the affirmative action plan; and (3) information
from the case processing unit about businesses that have been found guilty of ille -
gal discrimination.

We found that:

With recent cutbacksin the contract compliance unit staff, the
department has essentially ceased to monitor the efforts of businesses
toimplement their affirmative action plans.

Citing scarcity of resources, compliance unit staff told us that the department is
now unableto review the contents of the semiannua compliance reports; staff
merely record whether or not a contractor has submitted areport. Similarly, we
learned that the unit does not have plans to conduct any on-site reviews of bus -
nessesin fiscal year 1996. In the past four years, DHR conducted an average of

19 on-sitevisitsannually. Finally, compliance unit staff told us that despite past re -
guests for information, DHR case processing units have not provided information
that would enable them to identify businessesthat haveillegally discriminated
against their employees.

This decline in oversight may be attributable to adrop in the amount of resources
available to the contract compliance unit. The unit presently employs seven full-
time personnel, down from eleven positionsin May 1994. Since that time, the
unit haslost more than one-third of its employees, either through attrition or trans -
fer of staff to other department units.

Wethink it isimportant for the department to have an adequate capacity to mess -
ure whether businesses are making good faith efforts to implement their plans.
The department does not need to be able to monitor every certified vendor, but it
should be able to identify egregious violations of the Human Rights Act’ s contract
compliance provisions and take appropriate action.

Administrative rule states that the purpose of the contract compliance programis
to increase employment opportunities for women, minorities, and disabled per -
sons.” Given this goal, we recommend:

TheLegidature should consider increasing the contract sizeand
employment thresholds.

The Legidature set the minimum contract amount at $50,000 in 1981 and has not
subsequently raised it, even to adjust for inflation. (The inflation rate since 1981
has been about 73 percent.) We think the Legidature should consider raising the
threshold to $100,000, which would reduce the number of contracts to which certi -
fication requirements apply by about 30 percent, based on statistics from the sam -
ple of contracts we tested. Similarly, raising the minimum number of employees
that businesses must have before they are subject to the affirmative action plan

7 Minn. Rules 5000.3410, Subp. 1.
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requirement would allow the department to focus its resources on larger employ -
ers. Both of these actions would free resources for the contract compliance pro -
gram to use toward monitoring implementation of affirmative action plans.

ANALYS SOF CASE PROCESING
PRODUCTIVITY

We sought to learn what factors account for delays in case processing. One prab -
lem isthat caseloads carried by individual enforcement officers aretoo large to
manage effectively. By caseloads, we mean the number of open cases assigned to
each enforcement officer at any given time. Full-time enforcement officers were
each responsible for 78 cases, on average, in June 1995. (The average was over
100 cases until the creation of a mediation program resulted in a one-time reduc -
tion in the caseload size.)

The magnitude of the caseload means that enforcement officers cannot respond
promptly to developmentsin many cases. It also meansthat alot of timeis spent
taking phone calls from charging parties and respondents who wonder what ishap -
pening with their case, and it means that investigators have to spend time reac -
guainting themselves with cases that they have not worked on for awhile. As
cases gt idle, their quality tends to deteriorate because witnesses become harder to
locate and potential testimony fades from witnesses memories. Both the charging
party and respondent are left in a state of uncertainty, and may experience continu -
ing disruption in their personal and professional lives.

We recommend:

The department should reduce caseloads per manently to 40 or 50
cases per enforcement officer.

Our report discusses several ways for the department to do this, including internal
reallocation of resources, better training, better supervision and technical leader -
ship, and, to the extent necessary, the establishment of priorities so that high-
potential cases are promptly investigated and low-potential cases are promptly
screened out or dismissed.

We reviewed investigator production requirements at human rights agencies
around the country. Like many agencies, DHR expects enforcement officersto
close a specific number of cases each year. We learned:

DHR’sproduction standard of 75 cases per year for fully trained,
full-time enfor cement officersis comparableto standar dsaround the
country.

While it is difficult to make exact comparisons among the states because of differ -
ences in the scope of enforcement officers responsihilities, over half the states
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that responded to our inquiries had a standard that equaled or exceeded Minne -
sota' s requirement of 75 cases per yesr.

The problem in Minnesotais two-fold:

Minnesota's - Only 9 of 15 enfor cement officer swer e expected to produce at arate of
. . 75 cases per year in fiscal year 1995, and only 8 of the 9 met that
investigator

. standard.
production
standard isin - Even if all enforcement officershad met the standar d, the department
linewith the still would not have been ableto close the 1,200 to 1,400 casesfiled in
standardsin each of thelast threeyears.
other states.

Itisessential that all enforcement officers (EOs) meet the production standard,
and it is reasonable to expect this, since the rate is close to the department’ s actual
historic level of productivity. It isaso essential for the department to close ap -
proximately as many cases as are filed each year, and meet the statutory 12-month
deadline for closing cases or making determinations. The department is currently
training four new investigators who will join the permanent staff in March 1996.
The addition of four more EOs will increase the department’ s capacity, enabling it
to close 1,300 to 1,400 cases annually. If filings are higher than thislevel, there
are other steps the department can and should take.

The department can achieve at least some improvement in production through bet -
ter administrative and technical leadership and supervision, more training relating
to case law and investigative methods, and an information system that better
serves the needs of management and enforcement officers. The current case-
tracking system does not readily allow department management to monitor thein -
ventory of open cases, although it contains the basic data necessary for ng
case processing performance. The department did not present much datain its
1993 and 1994 performance reports, and was unable to provide the same kinds of
information it produced in 1981 and 1983 in response to requests from our office.
Itislikely that improved effectiveness will be achieved over time by improvement
in these areas through steady attention and effort.

Strategiesfor Improving Performance

We conclude with a discussion of three additional issues that we emphasize be -
cause of their strategic importance and the fact that the Legidature aswell asthe
department will be involved in decisions relating to each.

L egidatorsneed to examine the department’sbudget and consider
whether the performance problems we have observed should be
addressed through a budget increase.

Department manager saswell aslegidatorsneed to decide how the
department should set prioritiesin theface of limited resour ces.
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L egidatorsneed to consder whether to locate the department in a
different organization or modify itsstructure.

We think that the department should be able to handle the current rate of casefil -
ings within its current budget. The number of chargesfiled has not been unusu -
aly highinrecent years. A temporary budget increase could be contemplated to
solve specific problems such as clearing the present inventory of open cases, but
temporary increases have failed to produce an enduring solution to case backlogs
in the past. Wewould not like to see budget increases subgtitute for essential pol -
icy and administrative changes. In our view, the key to solving the problem isfor
the department to commit itself to the following rule:

The department should close at least as many cases as ar e opened each
year.

If the number of casesfiled is below the capacity of the department to give each
case full treatment, then it may not be necessary to prioritize cases. Eveninthis
unlikely event, prioritization could still be advantageous. The department could
invest in community outreach or education activities that might result in the filing
of more or better charges. And the department could put resources into investigat -
ing those charges which have the greatest potential for affecting compliance with
the MinnesotaHuman Rights Act.

Thelaw currently gives the commissioner authority to "adopt policiesto deter -
mine which charges are processedand the order in which charges are proc
essed."® However, the L egidature may want to emphasize, clarify, or change this
authority. Whatever the department’ s budget, we recommend that:

The department should identify high-potential cases and dismissor
otherwise dispose of low-potential casesif resour ces do not allow full
treatment of all cases.

During the 1995 session, legidators raised a question about the organization of the
Minnesota Department of Human Rights. Some asked if the department should be
located within the Office of the Attorney General. Thisissuewas aso debated in
the mid-1980s during another time when the L egislature was concerned about the
department’ s performance. It is possible that the organization of DHR asasepa -
rate department of state government contributes to its operational problems.

We collected information on how human rights agencies are organized around the
country and found:

DHR isorganized differently than the civil rights enfor cement
agenciesin most other states.

Forty-seven of the 50 states have a unit within state government that investigates
claimsof illegal discrimination, and in at least 37 of those 47 states the agency is
governed by a part-time human rights commission or board. This organizational

8 Minn. Stat. 8363.06 Subd. 4 (7). (Emphasis added.)
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arrangement carries advantages and disadvantages, but it does offer an opportunity
to forge ties with community groups most interested in the department’ s programs,
provide aforum for debating policy and priorities, and provide an organizational
location to hear appeals that is independent of the staff who were involved in the
initial determination. It may be that a board or commission could provide the Min -
nesota department with the ongoing oversight that it has not received from either
the Legidature or executive branch because, as state departments go, it isa small
agency with asmall budget.

We aso studied the role of state attorneys general in enforcing civil rights statutes
and found that:

Only two states, Arizona and Vermont, rely on their attorney general
toinvestigate discrimination char ges.

We also found that in at least 20 dtates, the civil rights enforcement agency is affili -
ated with alarger agency, sometimes for administrative purposes only.

In our view:
The Legidature should consider whether the Minnesota Department
of Human Rights could benefit from the addition of a part-time

governing board or affiliation with a larger state agency.

A larger agency could provide DHR with administrative resourcesin areaslike
computer systems, budgeting, and personnel administration.
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(DHR) in 1967 to enforce the state’ s laws againgt illegal discrimination.

The Minnesota Human Rights Act (Minn. Stat. 8363) protects citizens
from discrimination in employment, housing, real property, public accommoda -
tions, public services, credit, education, and business. It prohibits discrimination
on the basis of race, color, creed, religion, national origin, sex, marital status,
status with regard to public assistance, disability, sexual orientation, age, and
familial status. The law grants the Department of Human Rights the authority to
receive and investigate charges filed by individuals who feel they have been the
victims of illegal discrimination.

T he Legidature established the Minnesota Department of Human Rights

The department is also responsible for enforcing the contract compliance provi -
sionsin the Human Rights Act. Any businessthat employs more than 20 full-time
workers and wishes to bid for a state contract greater than $50,000 must comply
with the state’ s affirmative action requirements. The contract compliance unit of
DHR reviews affirmative action plans submitted by vendors and certifies those
companies whose plans meet the specifications outlined in administrative rule.

Over the past 15 years, the department has been plagued with recurring perform -
ance and leadership problems. In 1981 we evaluated the performance of the De -
partment of Human Rights and then conducted a follow-up study in 1983. L we
found that the department was unable to process charges as quickly asthey were
filed and, as aresult, had developed a sizable case backlog. Other studieswere
completed by the Management Analysis Division of the Department of Admini -
stration in 1985, and a special task force appointed by then Governor Rudy Per -
pichin 1987.2

During the 1995 legidative session, questions about the effectiveness and effi -
ciency of the department resurfaced. The Senate Finance State Government Divi -
sion heard testimony from the Department of Human Rights about its
performance, but several former employees and members of the private bar dis -
puted the commissioner’ stestimony. They raised questions about the competence

1 Officeof the Legidative Auditor, Evaluation of the Minnesota Department of Human Rights (St.
Paul, January 1981), and Evaluation of the Minnesota Department of Human Rights: A Follow-up
Sudy (St. Paul, August 1983).

2 Department of Administration, An Operational Analysis of the Department of Human Rights (St.
Paul, January 1984), and Human Rights Advisory Task Force,Human Rights Advisory Task Force
Report (St. Paul, February 1987).
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of management, the accuracy of department data, and the ability of DHR to

achieve the goals of the Human Rights Act. Finding these questions difficult to ad -
dress without further investigation, the Division asked the Legidative Audit Com -
mission (LAC) to authorize an evaluation of the department. 1n July 1995, the
LAC officidly authorized this study.

Our project focused on the following research questions:

Doesthe Department of Human Rightsinvestigate and resolve
discrimination chargesin atimely fashion? Isthereabacklog of
open cases, and if so, how largeisit?

Isthe department’sinternal allocation of resour ces appropriate for
itsworkload and responsibilities?

Isthe department’s contract compliance program fulfilling its
statutory purposes?

How do the department’s or ganization, productivity, and practices
comparewith human rights agenciesin other states?

What strategies might the department and/or the L egidatur e adopt
to improve the department’s performancein order to better
achieve the goals of the Human Rights Act?

To answer these questions, we began by reviewing the historical development of
both the department and the Human Rights Act. We looked at the department’shi -
ennia budget proposals dating back to 1979, consulted both internal and external
department documents, and reviewed reports about the department prepared by
other organizations. We also interviewed expertsin the field of human rights and
gathered information from more than 30 human rights agencies around the coun -
try, including the federal Equal Employment Opportunity Commission, the Min -
neapolis Department of Civil Rights, the St. Paul Department of Human Rights,
and civil rights enforcement agencies in other states.

At the Minnesota Department of Human Rights, we interviewed members of the
commissioner’s staff, unit supervisors, and a number of department employees. In
addition, we conducted a survey of non-managerial employees, asking them to
rate their satisfaction with various aspects of the department and giving them op -
portunity to suggest ways to improve the department. Finaly, we extracted data
from the department’ s case-tracking information system in order to develop asta -
tistical picture of DHR's performance over the last three fiscal years. 3 Ourinter-
views and data collection activities were conducted during the summer and fall of
1995.

Our report is organized into four chapters. Chapter 1 reviewsthe history of the
Human Rights Act and describesits provisions. It also provides an overview of

3 Our statistical review islimited to the time period since July 1992 because the departmentsin-
formation system does not contain complete historical data for prior periods.
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the department’ s organizationa structure and describes changesin the depart -
ment’ s expenditures and staffing over time.  Chapter 2 discusses the performance
of the contract compliance unit. In Chapter 3, we evaluate the effectiveness of the
department’ s case processing program, focusing on the statistical data drawn from
the case-tracking system. In our last chapter, we look at factors that affect the de -
partment’ s performance in case processing, including management, employee
training, and information systems. Our report ends with a description of strategies
that the department and the L egidature could adopt to improve DHR'’ s perform -
ance.
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Staffing

CHAPTER 1

current provisions, focusing on significant changes to the law and, in particu -

lar, the role of the Department of Human Rights. We aso compare the Minne -
sotalaw with civil rights statutesin other states. I1n addition to describing the
history and nature of the law, this chapter addresses the following questions:

I n this chapter we review the development of the Human Rights Act and its

How isthe Department of Human Rights organized?

How havethe department’s expenditures and staffing levels
changed?

How doesthe department’s current allocation of resour ces
compar e with previous year s?

We gathered data for this chapter from biennial budget proposals, department re -
cords such as staff rosters and correspondence, payroll records from the Depart -
ment of Employee Relations, and externa reports on the department by the
Department of Administration and aHuman Rights Advisory Task Force. Exten -
sive interviews with department officials provided additional useful information.

THE MINNESOTAHUMAN RIGHTSACT

History

In 1955, the Minnesota L egidlature enacted the State Act for Fair Employment
Practices.t Thelaw prohibited discrimination in employment based on race,

color, creed, religion, and national origin, and established afair employment prac -
tices commission to receive and investigate individual complaints of discrimina -
tion. The commission consisted of nine members appointed by the Governor to
servefive-year terms. In 1961, thetitle of the act was changed to the Minnesota
State Act Against Discrimination, and the L egislature expanded coverage of the
law to include discrimination in mortgage lending and housing accommodations. 2

1 Minn. Laws (1955), Ch. 516.
2 Minn. Laws (1961), Ch. 428.
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The Department of Human Rights (DHR) replaced the state commission in 1967. 3
The amended statute, now known as the Minnesota Human Rights Act, estab -
lished DHR as an executive department run by acommissioner, who was ap -
pointed by the Governor and confirmed by the Senate. A 15-member board of
human rights, also named by the Governor, served the commissioner in an advi -
sory capacity and acted as a hearing panel in appeals cases. 1n 1977, the board
was changed to a human rights advisory committee with no quasi-judiciary func -
tions. In 1983, the Legidature eliminated the advisory committee, but added lan -
guage allowing the commissioner to appoint a human rights task force.

The duties assigned to the department in 1967 were similar to those of the former
commission, but the statute gave several new responsibilitiesto DHR aswell.
Theseincluded: developing and conducting educational programs designed to
eliminate discrimination; creating local and state advisory committees; disseminat -
ing technical assistance; and appointing hearing examiners. The 1967 amendment
formalized the procedures for filing charges by specifying timelines and other con -
straints, and it extended the scope of the law to prohibit discrimination in public
accommodations, public services, and educationa institutions.

Since 1967, the Human Rights Act has been altered numeroustimes. Figure 1.1
describes how the Legidature has broadened the law. The statute of limitations
for filing a charge of discrimination with the department has been extended twice:
from the original deadline of six months after an alleged discriminatory act, to 300
daysin 1984, and then to afull year in 1988. 4 In addition, the Human Rights Act
has been expanded to include new areas of discrimination, for example, credit and
business practices; and new protected classes, such as sex, age, disability, familial
status, marital status, and status with regard to public assistance. The most recent
amendment, enacted in 1993, prohibits unfair discriminatory practices on the basis
of sexual orientation.® Figure 1.2 showsthe current coverage of the law.

The statutes governing the department’ s case investigation process have aso been
amended through the years. New language passed in 1976 directed the depart -
ment to conduct an immediate inquiry in cases where the charging party might suf -
fer irreparable harm.® 1t also constructed an appeals processto handle
disagreements between charging parties and the department over case outcomes,

or determinations. Under certain conditions, the law permitted a private civil ac -
tion for a person seeking redress for an unfair discriminatory practice. 1n 1981,

the Legidature gave the department latitude to dismiss charges deemed to be frivo -
lous or without merit, and cases for which the charging party failed to providere -
quired information.” It also allowed the department to use social or legal

3 Minn. Laws (1967), Ch. 897.
4 Minn. Laws (1984), Ch. 567, Sec. 2, and Minn. Laws (1988), Ch. 660, Sec. 6.
5 Minn. Laws (1993), Ch. 22.

6 Minn. Laws (1976), Ch. 301. The department uses the term "charging party" to refer to the per
son who files a charge alleging discrimination. The term "respondent” designates the persn or firm
who must answer the charge. "Charging party” and "respondent” are analogous to "plaintiff" aml
"defendant” in alegal trial.

7 Minn. Laws (1981), Ch. 330, Sec. 1-4.
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Figure 1.1: Expansion of the Minnesota Human Rights Act, 1955-93

Legislature passes the Minnesota State Act for Fair Employment Practices, which prohibits dis-
crimination in employment based on race, color, creed, religion, or national origin.

Changes name to Minnesota State Act Against Discrimination. Adds prohibition of discrimina-
tion in mortgage lending and in the sale, rental, or lease of real property.

Prohibits economic reprisal against complainants or others who assist, testify, or participate in
investigations.

Changes name to Minnesota Human Rights Act. Creates the Department of Human Rights.
Prohibits discrimination in public accommodations, public services, and educational institu-
tions.

Prohibits discrimination in employment because of sex. Adds contract compliance provisions
to the law.

Prohibits discrimination based on marital status, status with regard to public assistance, and
disability. Extends prohibition on sex-based discrimination to all areas covered under the act.
Also prohibits discrimination based on sex or marital status in the extension of credit.

Prohibits employment and education discrimination based on age.
Prohibits discrimination in housing based on familial status.

Directs the department to review affirmative action plans of businesses wishing to bid on state
contracts.

Changes the statute of limitations for filing a charge from six months to 300 days.
Lengthens the statute of limitations for filing a charge from 300 days to 1 year.

Extends the prohibition on credit discrimination to the bases of race, color, creed, religion, dis-
ability, and national origin.

Prohibits discriminatory business practices.

Prohibits unfair discriminatory practices on the basis of sexual orientation.

significance, difficulty of resolution, or other relevant criteriato determinethe or -
der in which it processed charges.

By 1983 the department’ s burgeoning backlog of cases prompted the Legidature

to direct the commissioner to determine within 12 months after a chargeisfiled
whether or not there is probable cause to credit the allegation of unfair discrimina -
tory practi ces.® Lawmakers also extended to the department the authority to deter -
mine which charges it processed, in addition to the sequence in which it handled
them. Thefollowing year an amendment to the Human Rights Act enjoined the
commissioner to prioritize certain types of charges. 9 In addition, the Legidature
passed the 180-day rule, which permits a charging party to request an administra -

8 Minn. Laws (1983), Ch. 301, Sec. 199-201. For documentation of the department’ s backlog
problem, see two reports: Office of the L egidative Auditor, Evaluation of the Minnesota Depart-
ment of Human Rights (St. Paul, January 1981), 18, and Office of the L egidative Auditor,Evalu-
ation of the Minnesota Department of Human Rights: Follow-up Sudy (St. Paul, August 1983), 3-4.

9 Minn. Laws (1984), Ch. 567, Sec. 3-4.
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Figure 1.2: Areas and Bases of Discrimination Prohibited by the
Minnesota Human Rights Act, 1995

Prohibited Bases of Discriminati _on

Public
National Marital Assistance Sexual Familial
Area Race Color Creed Religion Origin Sex Status Status Disability Orientation Age  Status

Education
Institutions

Employment
Agencies

Employment

Labor
Organizations

Rental Housing

Real Estate

Mortgage Lending
Credit

Public
Accommodations

Public Services

Business

Notes:

1) The law also forbids reprisal, aiding and abetting, and obstruction.

2) Minn. Stat. §363.02 lists numerous exceptions and exemptions. For example, some types of owner-occup ied dwellings are
exempt from the housing discrimination provisions of the Human Rights Act.

3) ltis also an unfair practice for an employer to discriminate against an employee based on mem  bership in a local human rights
commission.

tive hearing if the department does not issue a determination within 180 days of fil -
ing.

In 1987, the Legidature further anended the Human Rights Act. 10 Language was
added to Minn. Stat. §363.05 mandating that the commissioner focus attention on
three areas. (1) case intake and investigation, (2) education, and (3) contract com -
pliance. In addition, new language outlined circumstances under which counting
the 180-day period could be temporarily suspended. The amount of time during
which acaseisinvolved in settlement or mediation efforts, or isbeing investi -
gated by another enforcement agency, is not counted in computing the 180 days
that must elapse before a charging party can request an administrative hearing.
Also, in some situations a case may be certified as complex by the commissioner,
which precludes the charging party from filing a request for a hearing. =

Thefirst contract compliance provisionsin the Human Rights Act were added in
1969. At that time, the law prohibited state agencies from awarding contracts to
persons or firms not certified to be in compliance with the laws and regulationsre -

10 Minn. Laws (1987), Ch. 375, Sec. 1-2.

11 According to Minn. Sat. §363.071, Subd. 1a, a case may be certified as complex if it involves
multiple parties or issues, presents complex issues of law or fact, or presents substantidly new issues
of law in the discrimination area.
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lated to discriminatory practices. The Legidature gave the Department of Human
Rights the responsibility to issue certificates of compliance to bidders on public
contracts. 1n 1981, the contract compliance laws were substantially modified, and
the department inherited the new task of reviewing the affirmative action plans of
vendors who wished to do business with the state. We provide a more in-depth
discussion of the department’ s contract compliance work in Chapter 2 of this
report.

Comparison with Other States

We compared the Minnesota Human Rights Act with other states’ civil rights stat -
utes and found that:

TheMinnesota Human Rights Act is broader than many of the civil
rightsstatutesin other states.

A total of 47 states, including Minnesota, have state fair employment laws, but the
breadth of protection afforded by those laws varies from state to state. 12 Only 8
states other than Minnesota give charging parties afull year after an alleged dis -
criminatory act to file a charge of discrimination. Four states have a statute of
limitations of 300 days, and 32 states set the limit at either 180 days or 6 months.
Delaware and Wyoming grant charging parties only 90 daysto file aclaim with
the state human rights agency.

Nearly all states protect citizens from discrimination on the basis of race, religion
or creed, color, ancestry or nationa origin, sex, disability, and age. The Minnesota
Human Rights Act coversfour additional bases-marital status, familial status (in
the case of housing), sexual orientation, and public assistance status. Discrimina -
tion on the basis of marital statusis prohibited in 21 states besides Minnesota, fa -
milia statusin 11, sexua orientation in 8, and public assistance statusin only 2
other states.

Finally, the Minnesota Human Rights Act prohibits discrimination in seven main
areas. employment, housing, public accommodations, public service, education,
credit, and business. It also forbids reprisals, and aiding and abetting in discrimi -
nation practices. Many other state laws cover only employment, housing, and pub -
lic accommodations.

12 Three states--Alabama, Mississippi, and North Carolina--rely on the employment protection af
forded citizens under the federal civil rightslaws. North Carolina does have a state fair housng law.
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BUDGET AND RESOURCE ALLOCATION

Department Organization and Staffing

Asof November 1995, the department employed 56 full-time staff, who were or -
ganized into several functional divisions, depicted in Figure 1.3. 13 A commis-
sioner appointed by the Governor heads the department. Under the commissioner,
a deputy commissioner, apolicy and legal affairs director, and three support per -
sonnel oversee the department’ s operations. One enforcement officer, who
worked on the alternative dispute resolution project, reports directly to the policy
director.14

Theintake unit provides information to the public, drafts charges of discrimina -
tion, and makes referrals for non-jurisdictional complaints. The unit includes one
supervisor, five enforcement officers, and one support person. Once a charge has
been filed through intake, the case movesto the enforcement division, which is
the department’ s largest component, with 25 staff. Within the case processing
units, four unit supervisors manage atotal of 15 enforcement officerswho investi -
gate charges of aleged discrimination. In addition, a human rights aide supports
the case processing units. The division also hasatraining unit composed of four
enforcement officer trainees and one training supervisor. A Management Informa -
tion Systems (M1S) support section, with five employees, assists case processing
by creating case files, updating the electronic case tracking system, and oversee -
ing other computerized functions such as the issuance of form letters, and dataen -
try and recordkeeping for cases cross-filed with the federal Equal Employment
Opportunity Commission. One systems analyst is responsible for coordinating the
development of a new case-tracking system for DHR.

The compliance services section employs seven staff, who handle the depart -
ment’ s responsibilities in the area of contract compliance. Three enforcement offi -
cers, under the direction of one supervisor, review the affirmative action plans of
businesses that apply to the department for certificates of compliance. Three hu -
man rights aides serve as paraprofessionals who assist the enforcement officers. 5

The balance of the department’ s staff supports the administrative functions of
DHR. The department employs two people, afinancial analyst and one additional
full-time account technician, to handle the department’ s budgeting, accounting,
purchasing, and payroll. Another individual manages human resource affairs, and
one person serves as the department’ s receptionist. Figure 1.4 displaysthe aloca -
tion of staff within DHR as of November 1995.

13 One additional position in enforcement is currently vacant.

14 Asof December 1995, this enforcement officer’'s position description changed. The EO now
spends 50 percent of her time investigating cases and 50 percent researching legal issues br the pol-
icy director.

15 One of the three human rights aides has been on long-term disability leave for nearly ayear.
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Figure 1.4: Department Staff Allocation,
November 1995
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Budget and Finances

During the 1994-95 biennium, the department spent atotal of $6.8 million. Fifty-
nine percent of the budget was devoted to the department’ s complaint processing
program, while contract compliance consumed 13 percent. Management services
and administration accounted for the remaining 28 percent of the department’sex -
penditures.

We examined the department’ s biennial budget proposals and expenditure levels
for the past 16 years and found that:

Thedepartment’slevel of expenditures hasremained virtually
constant since 1986.

Asshown in Figure 1.5, the department had expenditures of about $1.3 millionin
fiscal year 1981. By FY 1995 expenditures had grown to $3.4 million, an increase
of 162 percent in nominal terms, or 55 percent, after adjusting for inflation. How -
ever, 89 percent of the real growth occurred between 1981 and 1986. In those five
years, DHR experienced a 43 percent increase in inflation-adjusted expenditures,
while in the nine years between 1986 and 1995, spending rose only 6 percent.
Since 1990, the department’ s level of expenditures has declined by 2 percent, ad -
justing for inflation.

Personnel costs, DHR's largest expenditure category, represented about 73 percent
of the department’ s budget in fiscal year 1995. Table 1.1 shows that the propor -
tion of the department’ s budget devoted to personnel costs has remained fairly con -



HISTORY, ORGANIZATION, AND STAFFING 13

The
department’s
level of
expenditures
hasgrown very
little since
1986, when
adjusted for
inflation.

Figure 1.5: Growth in DHR Expenditures, Actual
and Inflation-Adjusted, 1979-95
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Source: Actual expenditures for 1979-92 from Department of Finance, Minnesota Biennial
Budgets 1981-83 through 1994-95. 1993-95 expenditure data from Statewide Accounting Sys -
tem Managers Financial Report, October 1995. Actual dollar figures were adjusted for inf  lation
(to 1992 dollars) using the Gross Domestic Product price deflator for state and local gover nment
purchases.

stant over the past ten years, athough the percentage was somewhat higher be -
tween fiscal years 1991 and 1994. Litigation costs, which are primarily feesthe
department pays to the Office of Administrative Hearings for agency-initiated liti -
gation and charging garty-initi ated hearings, totaled $263,000, or 7.5 percent of ex -
pensesin FY 1995. % The department’ s litigation expenses have increased
markedly over the last two years. Other costs incurred by the department included

Table 1.1: Department of Human Rights Expenditures, 1986-1995

Expenditure Cateqg ory

State

Fiscal

Year Personnel
1986 $1,848,200
1987 1,942,800
1988 2,036,000
1989 2,183,000
1990 2,287,072
1991 2,450,612
1992 2,655,677
1993 2,644,078
1994 2,646,000
1995 2,531,386

Personnel
Operating Other (Human Total as Percent
Expenditures Litigation Rights Day) MIS Expenditures of Total
$418,200 $148,700 - - $2,415,100 76.5%
364,300 127,800 - 2,434,900 79.8
386,000 203,000 2,625,000 77.6
350,000 272,000 2,805,000 77.8
546,537 191,409 3,025,018 75.6
413,698 136,459 - 3,000,769 81.7
406,718 132,627 $15,660 3,210,682 82.7
373,949 167,300 17,000 3,202,327 82.6
340,000 251,000 $69,000 3,306,000 80.0
380,221 262,905 13,298 279,000 3,466,810 73.0

Source: Department of Human Rights, Finance Manager.

16 Under Minn. Sat. §363.071, Subd. 1a, acharging party can request an administrative hearing for
acaseif the department has not issued afinding of probable cause or no probable cause withn 180
days of filing. The department pays for the costs of these hearings. Any reimbursements ofthe
costs are deposited in the General Fund.
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computer expenses, general operating expenses, and expenditures related to the de -
partment’ s annual Human Rights Day activities.

The department receives its funding almost exclusively from the state's Genera
Fund, despite the workshare agreement negotiated annually between DHR and the
federal Equal Employment Opportunity Commission (EEOC). Asakair Employ -
ment Practice agency (FEPA) of the EEOC, the department receives afixed pay -
ment for each dual-filed case the department closes. A dua-filed caseisone that
meets the jurisdictional requirements of both the Minnesota Human Rights Act
and one of the federal civil rightslaws (Title VII of the federa Civil Rights Act,
the Equal Pay Act of 1963, or the American Disabilities Act). Table 1.2 liststhe
number of dual-filed cases the department closed in each of the last four years,
and the total payment from EEOC. DHR earned an average of $276,000 per year;
however, the federal payments are deposited into the state's General Fund and are
not dedicated for the department’ s use.

Table 1.2: EEOC Workshare Agreements, 1992-1995

Federal Number Payment

Fiscal Year of Cases Per Case Paymenta
1992 764 $450 $347,320
1993 586 450 279,160
1994 444 500 223,118
1995 504 500 253,700

Source: Equal Employment Opportunity Commission contract forms.

3These payments are deposited by the department into the state’s General Fund and are not dedic ~ ated
for the department’s use. Total payment also includes amounts paid for travel, training, and  other mis-
cellaneous expenses.

Changesin Resour ce Allocation

Although the department’ s personnel costs as a percentage of total expenditures
have remained steady at about 78 percent over the past decade, we found that the
size of the department’ s staff has fluctuated. Figure 1.6 shows that:

Thedepartment’stotal staffing peaked in 1990 and hassince
declined by 20 per cent.

In 1981, when we conducted our first evaluation of the Department of Human
Rights, DHR had a staff complement of 49 positions. By June 1988 the depart -
ment staff had increased by almost 40 percent to 68 employees. Department re -
cordsrevea that employment reached its highest level in December 1990, when
DHR employed 70 people. Since that time the number of employees has steadily
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Figure 1.6: Department of Human Rights Staff,
1982-95
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decreased. In March 1995 the department phone roster listed only 57 employ -
ees. 1’ At the end of that month, when the department’ s enforcement officer train -
ing program officialy began, five new trainees joined the staff. By October 1995,
however, releases and resignations drove the department’ s staffing level back
down to 56 employees. 18

In addition to total staff, we also looked at changes in the department’ s deploy -
ment of staff resources. We found that:

Thenumber of caseinvestigator s hasdropped significantly in the
last fiveyears. Even if the department hiresall four of itscurrent
trainees as per manent employees, thelevel of staffing will still
represent a 24 percent lossin investigator s since 1990.

17 The department purposely held case investigator positions vacant for anumber of monthsh fis-
cal year 1995. The commissioner wanted to start an 18-month training program for a cohort of fve
new investigators. Negotiations between the department and the Minnesota A ssociationof Profes-
sional Employees (MAPE) over plans for the program began in November 1994 and lasted until tle
end of February 1995. Five trainees officially joined the department in March 1995 and bega to in-
vestigate their first casesin September. According to the training supervisor, the trairees will be car-
rying 85 percent of afull caseload by the time their training endsin 1996. Whatever the merts of
the training program strategy, itsimplementation temporarily diminished DHR’s capaciy to investi-
gate cases.

18 The department released one of the five trainees in September 1995.
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From March 1990 through August 1991, the number of enforcement officersas -
signed to case processing at the department remained at 25 FTE's. 19 As Figure
1.7 illustrates, the number of investigators declined to 22 in December 1993, then
to 18 by May 1994, and to alow of 14 in March 1995, atota decline of 44 per -
cent since 1990. During the beginning of fiscal year 1995, the department did not
fill vacant enforcement officer positions because it chose to set aside those vacan -
ciesin order to hirefive people for anew training program. Although the program
began in March 1995, the trainees spent the first six months in classroom training
and have only recently begun investigating cases. The projection bar in the graph
demonstratesthat if the department hires all four of its current trainees to be full-
fledged enforcement officers, the number of investigators will increase to 19. 20
That level of staffing would still represent a 24 percent loss in case investigators
since 1990.

Figure 1.7: Case Investigators
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Note: Trainee positions are not included. The March 1996 figure is our projection based ont he
department’s plan to hire its four trainees as permanent staff. FTE = Full-time equivalent.

In addition, Figure 1.8 demonstrates that:

Staff reductions affected case processing units dightly morethan
other departmental units.

Case investigators comprised 36 percent of the department’ stotal staff in 1990-91
but dropped to only 25 percent by early 1995. Although some of this decline may

19 Up until early 1991, the department had a mobile unit that served areas of Minnesota outsideof
the Twin Cities metropolitan area. The four enforcement officersin this unit acted as "cicuit riders’
in different sections of the state. The officers conducted education and outreach prograns, helped in-
dividualsfile charges of discrimination, and investigated those cases. They closed about falf as
many cases as the full-time investigatorsin the St. Paul office.

20 Onetrainee was released in September 1995.
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Figure 1.8: Investigators as Percent of All Staff
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Note: Trainee positions are not included. The March 1996 figure is our projection based ont he
department’s plan to hire its four trainees as permanent staff.

be attributable to general staff reductionsin response to budgetary constraints, the
vacancies caused by the department’ s plans to start an enforcement officer training
unit are also partially responsible. The percentage will rise again to 33 percent if
all four enforcement officer trainees are hired as full-time permanent staff, and if
no other investigators leave their positions.

The number of case investigators in the department impacts DHR'’ s ability to proc -
ess asteady influx of new cases. In Chapter 4 we discuss some of the implica -
tions of the department’ s shifts in resource allocation and recommend various
strategies for increasing the case processing capabilities of the department.



Contract Compliance

CHAPTER 2
nder Minn. Stat. 8363.073, any business with more than 20 full-time em -
l l ployees that wishes to bid for a state contract in excess of $50,000 must
hold avalid certificate of compliance from the Department of Human
Rights. To apply for acertificate, a business needs to submit an affirmative action
plan for the employment of minority persons, women, and disabled persons that
Businessesthat meets department standards. The general purpose of the contract compliance pro -
want to bid on gram is "to increase employment opportunities for women, minorities, and dis -
State contracts abled individuals by requiring contractorsto adopg and implement affirmative
action programs approved by the commissioner.”
must hold a
certificate of An affirmative action program is defined in administrative rule as:
compliance
from the a coherent set of goal-oriented management policies and procedures which imple-
ment a contractor’ s affirmative action policy including the contractor’ s self-exami-
Depar t me.nthOf nation of its workforce and entire employment practices and policies, availability
Human Ri g ts. and utilization analyses, and the establishment of goals and timetables for the cor-

rection of any underutilization of women, minorities, and qualified disabled per-
sons identified in the self-analysis.?

In our study of the department’ s performance in the area of contract compliance,
we asked:

How many certificates of compliance doesthe department issue each
year?

Isthe department fulfilling its statutory responsibility to issue
certificatesin atimely fashion?

Isthe department furnishing state agencies with bimonthly lists
showing the certification status of vendor s who have submitted
affirmative action plans, asthelaw requires?

Are gtate contracts over $50,000 awar ded only to certified businesses?

How doesthe department monitor businesses effortsto implement
their affirmative action plans?

1 Minn. Rules 5000.3410, Subp. 1.
2 Minn. Rules 5000.3400, Subp. 3.
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How isthe department using itsauthority to suspend and revoke
certificates of compliance and to terminate or abridge state contracts?

To answer these questions, we reviewed the statutory provisions and administra -
tive rulesthat pertain to contract compliance. We interviewed department person -
nel, including the compliance unit supervisor, and analyzed compliance unit data
on the numbers of affirmative action plans reviewed and certificates of compli -
ance awarded. We also spoke with individuals responsible for contract administra -
tion in the Department of Administration and the Department of Transportation
(MnDQOT). To determine whether state contractsin excess of $50,000 were
granted only to certified vendors, we tested four samples of contracts awarded in
fiscal year 1995.

Overall, we found that the compliance unit has satisfactorily met its obligation to
issue certificates within the time limits set in statute. The department hasasore -
leased regular lists of certified businessesto state agencies, and state contracts
have largely been awarded only to certified businesses or vendors that are exempt
from certification requirements. However, we learned that the compliance unit
has done little to monitor the implementation of affirmative action plans. Recent
reductionsin the unit’s resources have affected its ability to ensure that businesses
are not only writing affirmative action plans but aso putting them into practice.

REGULATORY FRAMEWORK

When the Department of Human Rightswas first created in 1967, itslist of statu -
tory duties did not include contract compliance. Two years later, however, the
Legidature passed alaw stating: "No department or agency of the state shall
award any contract to any firm or person unless such firm or person has received a
certificate of compliance or has pending an application therefor." 3 Thelaw di-
rected the Commissioner of Human Rights to promulgate rules and regulations for
the issuance of certificates of compliance to bidders on public contracts, and the
department adopted administrative rulesin 1970. According to the rules, the de -
partment automatically issued a certificate to a vendor who had not previoudy
worked under a state contract. For vendors with ahistory of doing business with
the state, the department checked to ensure that no discrimination charges had
been filed against the vendor during the six months preceding application for certi -
fication.

In 1981, lawmakers substantially modified the contract compliance provisions of
the Human Rights Act. New statutory language directed the department to review
the affirmative action plans of bidders on state contracts, increased the minimum
contract amount to which the certification provisions applied from $2,000 to
$50,000, and exempted businesses with fewer than 20 full-time employees and
businesses outside of Minnesota from the certification requirement. In 1985, the
department adopted the current administrative rules that govern affirmative action
plan review and the issuance of certificates. The rules aso describe methods the

3 Minn. Laws (1969), Ch. 975, Sec. 19.
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department should use to monitor how well businesses are implementing their af -
firmative action plans.

During the 1988 legidative sesson, at the initiative of then-commissioner Stephen
Cooper, the Human Rights Act was amended again, thistimeto give the depart -
ment the power to void contracts awarded to non-certified vendors. Findly, in
1989, the Legidature expanded the law to apply to out-of-state businesses with
more than 20 employees. Non-Minnesota firms now constitute about one-fifth of
the contract compliance unit’s workload.

ORGANIZATION AND STAFFING

The contract compliance unit presently employs seven full-time personnel: one
unit supervisor, three enforcement officers (EOs), and three human rights aides.
The three EOs review affirmative action plans and either identify plan deficiencies
or, if plans meet department specifications, recommend certification. One of the
enforcement officers acts as alead worker, providing technical assistance and ad -
viceto the other officers, in addition to reviewing the more complex affirmative
action plans the department receives. The EOs are aso responsible for providing
technical assistance to businesses that are preparing affirmative action plans, and
monitoring efforts to implement those plans.

The human rights aides are paraprofessionals who assist the enforcement officers
by responding to phone calls and walk-ins, handling incoming and outgoing mail,
and processing applications from vendors who have aready been certified by an -
other jurisdiction. 1n accordance with administrative rule, DHR grants a certifi -
cate to any business whose affirmative action plan has already been reviewed and
approved by aloca human rights commission or the Office of Federal Contract
Compliance Programs. 4 The contract compliance supervisor manages the work of
the unit, suggests changesin rules or policies, and reviews all of the EOs' recom -
mendations before they are finalized.

The contract compliance unit has experienced significant changes in its staffing
pattern during the past year. AsFigure 2.1 illustrates, the unit steadily increased in
size, from four positionsin 1980 to eleven by 1994. In May 1994, the unit em -
ployed one supervisor, six enforcement officers, and four aides. Since that time,
the unit haslost more than one-third of its staff. The department transferred two
compliance enforcement officers and one human rights aide to case processing.
The unit lost an additional enforcement officer through attrition. Asaresult of
these changes, the contract compliance unit has fewer enforcement officers today
than at any time over the last five years.

4 Minn. Rules 5000.3560, Subp. 1.
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Figure 2.1: Compliance Unit Staff, 1980-95
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AFFIRMATIVE ACTION PLAN REVIEW
PROCESS

Contentsof an Affirmative Action Plan

The revised rules adopted by the department in 1985 provide detailed specifica -
tionsfor affirmative action plans and the plan review process. 5 Figure 2.2 lists the
eleven elements that must be included in an affirmative action plan in order for it
to receive the department’ s approval. Therulesrequire that a contractor clearly
state in writing an affirmative action policy, meaning "a manageria objective to
eliminate all barriersto employment opportunity that are not based on specific job
requirements, and to . . . use action-oriented programs to advance employment op -
portunities for women, minorities, and qualified disabled individuals.” 6" A contrac-
tor must post a notice describing the affirmative action policy in a conspicuous
place accessible to all employees and job applicants.

Minn. Rules5000.3430 mandates that an executive of the contractor be appointed
to direct the company’s equal opportunity program. The rules outline the respons -
bilities for the director, including such duties as keeping management informed of
the latest devel opments in the equal opportunity arena, serving as liaison between
the contractor and community action groups concerned with the employment of

5 Minn. Rules 5000.3200 - 5000.3600.
6 Minn. Rules 5000.3400, Subp. 2.
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minorities and women, and con-
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Figure 2.2: Eleven Required
Elements in an Affirmative
Action Plan

Statement of the business’ affirmative
At the heart of the affirmative ac- action policy.
tion plan are three mandatory
analyses. An enforcement offi -
cer who reviews a submitted
plan invests most of hisher time
checking the workforce, avail -
ability, and utilization analyses
that the plan must present. The
workforce analysis must include
alist of the job titles within each
department, and for each title,
the wage rate or salary range and
the total number of employees.
The analysismust also givethe
total number of femaleand male
employeesfor each job title, and
the total number of female and
male employeesidentified in
each of the following groups:
Caucasian, Black, Hispanic,
American Indian or Alaskan na-
tive, and Asian/Pacific Idander.

Assignment of affirmative action/equal
employment opportunity responsibilities
to an executive or top management
official.

Procedures for disseminating the policy
internally and externally.

Workforce analysis.

Availability analysis.
Utilization/underutilization analysis.
Goals, objectives, and timetables.

Analysis of deficiencies or problem
areas.

Measures to facilitate corrective action.
Internal audit and reporting system.

Affirmative action plan for disabled.

Source: Minn. Rules 5000.3430-5000.3500.

The second analysis focuses on

the availability of qualified

women and minorities for the positions within the contractor’ s business. For non-
construction contractors, there are three alternative methods for determining avail -
ability. A contractor that employs fewer than 50 people may develop an overadl
availability percentage using labor force and population statistics from the Depart -
ment of Economic Security (DES). The second method also relies on DES datis -
tics but calculates availability percentages by job groups. The third method,

called the eight factor analysis, weighs eight different situationsin which an em -
ployee might enter ajob group. It too resultsin a chart of availability percentages
for women and minorities.

After completing an availability analysis, a contractor must analyze utilization,

and then identify any numerical disparities between the availability of qualified
women and minorities, and their representation in the contractor’s workforce. For
each deficient area, the contractor isto set goals, and outline timetables and spe -
cific programsto achieve those goals. In the case of contractors on state construc -
tion projects, statute authorizes the commissioner to set the goas and timetables
for the participation of women and minorities. The current construction contractor
goals, established in September 1993, are 9.4 percent for women and between 1.4
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percent and 19.8 percent for minority workers, depending on the region and skill
level.” The department’s manual, How To Develop an Affirmative Action Plan
explains, "Goals and timetables are realistic, numerical objectivesfor minorities
and women [that] an employer makes agood faith effort to achieve. Goals are not
guotas, but reasonably attainable targets. . . . Timetables prescribe when these
goals should be met." 8 After goals and timetables, the affirmative action plan
must present asummary analysis of deficiencies or problem areas.

The next section of the plan must describe measures that the contractor will take

to implement the affirmative action program. Measures might include positive
steps to recruit new minority and women employees or additional training opportu -
nitiesfor current employees. The plan must also describe the contractor’ s internal
audit and reporting system for collecting data on the employment of minorities

and women. Thefinal section submitted to the department should be the contrac -
tor’' s affirmative action plan for individuals with disabilities.

Department Review of Affirmative Action Plans

The contract compliance enforcement officers at the Department of Human Rights
provide free technical assistance to businesses that wish to submit affirmative ac -
tion plans. The department’s manual on developing a plan, produced in May
1993, gives detailed instructions on the format and contents of a plan. Department
personnel estimate that |ess than ten percent of businesses hire consultantsto pre -
pare their affirmative action plans; most vendors use in-house personnel to assem -
ble the required documents.

Once the Department of Human Rights receives a new affirmative action plan

from avendor, the plan is entered into the contract compliance unit's new database
system, and the computer assigns the plan to one of the enforcement officers. If
the plan has aready been approved by the Minneapolis Civil Rights Department,
the St. Paul Department of Human Rights, or the Office of Federal Contract Com -
pliance Programs, a human rights aide will process the plan for certification, in ac -
cordance with Minnesota Rules. ° Otherwise, the enforcement officer, aided by a
computerized checklist, will thoroughly review the plan to ensure that it includes
each required element, and that the contractor has properly completed the work -
force, availability, and utilization analyses.

After reviewing the plan, the EO may choose one of three alternative actions. If
the plan has major deficiencies, the EO will send aletter describing the problems
in detail and requesting that the contractor contact the department for further clari -
fication and assistance. Department personnel told usthat, in generd, first-time
applicants have major deficienciesin their plans that need to be corrected before

7 The commissioner assembled atask force to develop these goals. The task force included repe-
sentatives of the construction industry, minority communities, and women. Other particigntsin-
cluded expertsin demography and human rights professionals. Prior to the task force’ swork the
construction hiring goals were based on numbers from the 1970 census.

8 Minnesota Department of Human Rights, How to Develop An Affirmative Action Plan, (St. Paul,
May 1993), 11.

9 Minn. Rules 5000.3560, Subp. 1.
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the plans are approved. If the plan has some minor deficiencies, the EO will rec -
ommend certification to the supervisor but note the plan’ s deficiencies and request
that the applicant make appropriate revisions. If aplan hasno deficiencies at all,

the EO will approve the plan and forward it to the unit supervisor for certification.

We examined data from the department’ s contract compliance unit and found that:

Thenumber of certificatesissued annually hasincreased sincethe
commencement of affirmative action plan reviewsin 1985.

In 1985, the department began its current system of reviewing affirmative action
plans. Over the past ten years, the number of certificates issued by DHR hasin -
creased from 295 in 1986 to 864 certificatesin 1991 to 1,310 in 1995. In fiscal
year 1995, more than 1,700 businesses applied to the department for a certificate
of compliance. Of those businesses, 516, or 30 percent, were first-time applicants.
The department issued atotal of 1,310 certificates during the year, with each cer -
tificate valid for atwo-year period. Asof July 1, 1995, there were 2,431 bus -
nesses certified to bid for contracts to do business with the state of Minnesota

Timdiness of Plan Review

Minn. Rules5000.3560 states that a certificate of compliance shall be issued
within 30 days after the department has received an affirmative action plan that
meets specifications. A business or firm whose submission does not meet the
standards isto be notified by the department of any deficiencies within 15 days.
The notification should specifically state how the submission fails to meet there -
quirements. A business may revise its plan accordingly, and resubmit it to the de -
partment. DHR then has 15 days to consider the revised submission and issue a
certificate of compliance, if the revisions are adequate. 1n some cases, DHR will
award a certificate to a business on the condition that it fix minor deficienciesin
itsplan.

We calculated the length of time it took for the department to respond to affirm -
ative action plans submitted by vendors between November 1994 and June
199510 |n general, we found that:

The department issued certificates of compliancein atimely
manner.

Table 2.1 shows that the average time elapsed between receipt of a plan and de -
partment issuance of a certification or deficiency letter was between three and
nine days, depending on the type of plan received and the type of letter sent.
Looking at the percentage of cases in which the department responded to plans
within the specified deadlines, we found that the department sent out in atimely
manner 96 percent of full certifications, and 99 percent of the certifications condi -

10 The contract compliance unit began operating its new database system in November 1994. Prior
to that time, data on the time elapsed between plan receipt and response were not stored electrani-
caly.



26

DEPARTMENT OF HUMAN RIGHTS

Table 2.1: Department of Human Rights Contract Compliance Unit
Timeliness of Certification or Deficiency Notices, November 1994-June

1995
Average

Type Number of Elapsed  Statutory Sent Past Due

of Plan Type of Letters Time Deadline

Received Letter Sent Sent (Days) (Days) Number Percent

New Plan Deficiency 105 8 15 10 10%
Certification 100 5 30 2 2
Certification w/Deficiency 92 3 30 0 0

Renewal Deficiency 300 9 15 44 15
Certification 183 7 30 2 1
Certification w/Deficiency 56 6 30 0 0

Revision Deficiency 223 9 15 32 14
Certification 262 5 15 16 6
Certification w/Deficiency 33 5 15 1 3

All Plans: Deficiency 628 86 14
Certification 545 20 4
Certification w/Deficiency 181 1 1

Total 1,354 107 8%

Source: Department of Human Rights, contract compliance database.

The
department
issues
certificatesin a
timely fashion.

tional on correction of minor deficiencies. For deficiency letters, the department
sent 86 percent of notices within the required 15 days.

Overall, the department does not have a prablem issuing timely certificates of
compliance. Besides reviewing the department’ s data, we also spoke with con -
tract administration personnel in two state agencies. All of the people we inter -
viewed agreed that the department hasissued certificates in atimely manner. In
addition, each contract administrator mentioned that DHR is very willing to expe -
dite an affirmative action plan review if avendor or contracting state agency aerts
the compliance unit to an approaching bid deadline.

STATE CONTRACT AWARDS

Minnesota law forbids the award of state contracts to vendors who are not either
certified by the Department of Human Rights or exempt from certification require -
ments.? After reviewi ng the affirmative action plans submitted by vendors, and
certifying those with approved plans, the department is supposed to prepare alist

of vendors who are certified and circulate the list to all state agencies. The law
presumes that agencies will rely on the listsin selecting an appropriate vendor to
be awarded a state contract.

11 Minn. Stat. §363.073, Subd. 1.
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Department Listsof Certified Vendors

Minn. Rules5000.3600, Subp. 6 states that, "Every 60 days the Department [of
Human Rights] shall furnish state agencieswith alist of currently certified contrac -
tors and contractors whose certificates of compliance have been suspended or re -
voked or who have been deemed ineligible.” We checked the lists the department
issued recently and concluded that:

Thedepartment hasregularly issued alist of certified contractors
for state agencies, asrequired by staterules.

The department provided us with copies of lists, dated August 1, 1994; August 29,
1994; October 31, 1994; January 31, 1995; March 8, 1995; May 1, 1995; and Au -
gust 1, 1995. Although in some cases more than 60 days el apsed between lists,
the department generally complied with this administrative requirement during the
past year. The compliance unit’s database system, which went on-line during fis -
cal year 1995, makesit very easy for the department to generate alist. In previous
years, the department had to create a list from handwritten records. Now, how -
ever, the unit supervisor merely enters a query into the computer, which then pro -
duces an up-to-date list of the certification status of al vendors who have
submitted affirmative action plans to the department.

The new Minnesota Accounting and Procurement System (MAPS), which became
operational in July 1995, has a feature designed to eliminate the need for a printed
list. With MAPS the department will update itslist of contractors and their certifi -
cation status on the computer system. For state agencies who will use the system

to handle the contracting process, the computer will check the status of each poten -
tial contractor against DHR’ s electronic list. MAPS will refuse to accept a con -
tract for avendor who is not properly certified.

State Agency Compliance
In order to learn whether state contracts over $50,000 are awarded only to certi -
fied vendors or businesses that are exempt from the certification requirement, we

examined four types of contracts:

(1) commodities contracts awarded by the Department of Administration
(DOA);

(2) professional/technical contracts administered by DOA;
(3) construction contracts administered by DOA; and
(4) congtruction contracts awarded by MnDOT.

For each type, we tested a 20 percent sample of the contracts awarded in fiscal
year 1995. Table 2.2 displays the results of our test, which demonstrated that:
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Table 2.2: Certification Status of Vendors Awarded State Contracts,
Fiscal Year 1995

Sampled Contracts Awarded to:

Number of  Number of Certified Vendors Exempt Vendors Uncertified Vendors

Contracts Contracts
Type of Contract > $50.000 Sampled Number Percent Number Percent Number Percent
Commodities 176 34 21 61.8% 8 23.5% 5 14.7%
Professional/Technical 342 68 43 63.2 24 35.3 1 15
Construction (Admin.) 192 38 17 44.7 19 50.0 2 5.3
Construction (MnDOT) 296 59 53 89.8 5 8.5 1 17
Total 1,006 199 134 67.3% 56 28.1% 9 4.5%

Source: Certification status information: Department of Human Rights. Contract data for commodities, professional/technical, and Depart -
ment of Administration construction contracts: Department of Administration. Contractd ata for MnDOT construction contracts: Minnesota
Department of Transportation.

In fiscal year 1995, 5 per cent of the state contracts over $50,000
wer e awar ded to uncertified vendors.

Commaodities contracts- In fiscal year 1995, DOA awarded atotal of 176 com -
modities contracts in amounts exceeding $50,000. We tested 34 contracts and
found that 21 of the contracting vendors were certified, six did not need a certifi -
cate because they employed fewer than 20 full-time people, and two were exempt
for other reasons.'? Five vendors (15 percent) did not hold valid certificates as of
the contract date.

Our
examination of

four samples of Professional/technical contracts- According to DOA records, 342 profes-

state contracts sional/technical contracts awarded in FY 1995 exceeded $50,000. Of the 68 con -
found only a tracts we tested, 43 vendors held the required certificate, 16 were exempt from the
y
faw cases requirement because they had fewer than 20 full-time employees, and 8 were ex -
wherea empt as government agencies. We found that only one of the professional/techni -
non-certified cal contracts we sampled was awarded to an uncertified vendor (2 percent).
vendor was DOA construction contracts- DOA administered 281 construction contractsin
awarded a fiscal year 1995. We tested 38 of the 192 contracts over $50,000 and learned that
contract. 17 of the vendors had valid certificates of compliance, while 19 had too few em -

ployeesto need a certificate. Two vendors that were awarded contracts lacked a
certificate of compliance (5 percent).

MnDOT construction contracts- MNDOT awarded 335 construction contractsin
FY 1995, of which 296 exceeded the $50,000 minimum contract amount. Of the
59 contracts we sampled, we found that 53 were awarded to certified vendors. An
additional five contracts were awarded to vendors who were not required to have
certificates because of their small work force. One contract was awarded to aven -
dor that did not have avalid certificate of compliance from DHR as of the bid

12 One successful bidder was exempt as a foreign company; the other contract was an interstate
agreement to which the certification requirement does not apply.
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date, although the vendor was issued a certificate by the department before the
contract was officialy awarded.

DHR and MnDOT have had an ongoing dispute over the interpretation of the Hu -
man Rights Act provisions regarding certificates of compliance. Minn. Sat.
§363.073, Subd. 1 states:

No department or agency of the state shall accept any bid or proposal for a con-
tract or agreement or execute any contract or agreement for goods or servicesin
excess of $50,000 with any business having more than 20 full-time employees on
asingle working day during the previous 12 months unless that firm or business
has a certificate of compliance issued by the commissioner of human rights,
which signifies that the business has an approved affirmative action plan.

DHR interprets the statute to mean that a state agency shall not receive, open, or
consider a bid that is submitted by an uncertified business. MnDOT, on the other
hand, defines the acceptance of abid asthe awarding of a contract to abidder. In
other words, MnDOT will identify the low bidder first, and then determine
whether or not the bidder has a certificate. According to DHR personnel, there
have been occasions where MnDOT has identified the low bidder, and then the
vendor has come to Human Rights for a certificate. MNDOT’s commissioner has
stated that, "Our present procedures ensure that no award will be made to any con -
tractor who does not have a current certificate of compliance or exemption.” 13
However, DHR thinks that the legidative intent behind Minn. Stat. §363.073 was
to ensure that al bidders have a certificate prior to the bid date.

Wethink that all state agencies should adopt a uniform interpretation of this stat -
ute. Varying interpretations across state agencies create confusion for state con -
tract administrators and vendors wishing to do business with the state. We
recommend:

The Legidature should clarify thelanguage in the Human Rights Act
to specify whether all bidder s should be certified or only vendor swho
are awar ded contractswith the sate.

Prior to our data analysis, we asked the department to what extent state agencies
were alowing uncertified businesses to win state contracts. The department was
unable to provide us with accurate statistics on the percentage of state agencies
that accept bids from uncertified vendors. Although Minn. Rules5000.3600,
Subp. 5, requires that contracting state agencies submit to DHR alist of prospec -
tive bidders prior to the opening of a bid to ensure compliance with the Human
Rights Act, we found that the department does not try to identify bidderswho are
out of compliance. In fact, we discovered that:

Thedepartment has not routinely checked lists of state contractorsto
ensurethat all successful biddersare certified.

13 Letter from James Denn, Commissioner of the Minnesota Department of Transportation, to
David Beaulieu, Commissioner of the Minnesota Department of Human Rights, November 16, 1992
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Sole responsibility for checking the certification status of bidders rests with con -
tracting state agencies, and the Department of Human Rights does not audit agen -
cies decisons. Our data show that the large mgjority of state contracts are
appropriately awarded to certified businesses. However, we think that it might be
helpful for the department to spot-check occasionally the list of contractorsto en -
sure that agencies are following the law and awarding contracts only to certified
businesses, or vendors who are exempt from certification requirements.

MONITORING OF AFFIRMATIVE ACTION
PLAN IMPLEMENTATION

Suspensionsand Revocations

The Minnesota Human Rights Act grants the commissioner the authority to sus -
pend or revoke a certificate of compliance if the holder of the certificate has not
made a good faith effort to implement its affirmative action plan. 4 The depart-
ment is required to provide technical assistance to vendors whose certificates are
suspended or revoked, so that the vendor can be recertified within 90 days. Inthe
six-month period from January through June of 1995, the department suspended
or revoked 46 certificates; 13 of those contractors have been reinstated.

The administrative rulesidentify extensive criteriafor determining whether aven -
dor has made a good faith effort. 15 For example, a contractor’ s good faith efforts
are evaluated based on whether the contractor takes prompt corrective action

when it becomes aware of underutilization of women or minoritiesin any job
group, or when it recognizes that a selection process eliminates minorities or
women at a higher rate than nonminority or male employees. We asked the depart -
ment to describe the circumstances in which it would suspend or revoke a certifi -
cate of compliance and found that:

Except in afew cases, the department has used itsauthority to
suspend and subsequently revoke a certificate only when a vendor
refused to submit required compliancereports.

According to administrative rule, construction contractors must submit monthly
utilization reports that show the total hours of employment on the project, the
hours of employment of women and minorities, total hours of training provided,
and the number of training hours provided to women and minorities. Both con -
struction and nonconstruction contracts are required to submit to the department
semiannual compliance reports that show specified employment data by job
group, race, sex, and disability. 16

14 Minn. Sat. §363.073, Subd. 2.
15 Minn. Rules 5000.3570, Subp. 1 - 4.
16 Minn. Rules 5000.3580.
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Citing scarcity of resources, compliance unit staff told us that the department isun -
able to review the contents of each compliance report. More than 2,400 certified
businesses submit compliance reports every six months, and only three profes -
sional staff are available to review the reports. According to the compliance unit
supervisor, the department has had to focusits attention on issuing certificates and
reviewing affirmative action plansin order to keep up with the state contracting
process, which depends on timely department action. Therefore, the compliance
staff merely records whether or not a contractor has submitted a report and begins
procedures to suspend a contractor only if the required report is not received. In
practice, the department does not evaluate whether a contractor is taking prompt
action to correct deficienciesin its employment practices.

Likewise:

The department’s contract compliance unit has not had information
from the case processing unit to use in measuring good faith effort.

Minn. Rules5000.3570, Subp. 4., states that the results of an investigation of a
charge of discrimination are one legitimate basis for analysis of a contractor’s
good faith efforts. However, we have learned that the case processing unit has not
provided information that would enable contract compliance officers to identify
businesses that have illegally discriminated against employees.

On-Ste Reviews

One way for the department to analyze whether a business is making a good faith
effort to implement its affirmative action plan is to perform an on-site review.
During an on-site review, ateam of contract compliance officers and aidesvisitsa
businessfor severa days to evaluate thoroughly every aspect of the business that
relatesto the affirmative action plan. Department personnel tour facilities, review
policies, interview employees and supervisors, and analyze recruitment, hiring,
training, and promoation practices and statistics. Contract compliance officers use
severd criteriato "red flag" a businessthat might be a candidate for an on-site
visit. For example, continued underutilization of women and minorities, a dearth
of women or minorities in upper management, or a large number of employees
might cause a business to be flagged for on-site review.

In the past four years, DHR has conducted an average of 19 on-site visits annually,
asshownin Table2.3.1" The compliance unit supervisor told us that, ideally, the
unit would be able to conduct about 50 on-site reviews ayear. Although this
would only be two to three percent of all the businesses certified, the unit’s strate -
gic selection of businesses for review would enable the practice to have the maxi -
mum impact. Also, the merethreat of an on-site visit could have a strong
deterrent effect. 1n asking the department about plans for on-site reviewsthis
year, we learned that:

17 Asaresult of amemorandum of understanding between DHR and MnDOT, the Department of
Transportation does some on-site monitoring of state construction projects.



32

The
department
does not plan

to conduct
on-sitereviews
in fiscal year
1996 dueto
staff reductions.

DEPARTMENT OF HUMAN RIGHTS

Table 2.3: Contract Compliance Unit On-Site Reviews

Number of
Fiscal Year On-Site Reviews
1992 8
1993 25
1994 26
1995 16
Average 19

Note: The department is not planning to conduct any on-site reviews of state contractors in ~ FY 1996
due to budget constraints.

Source: Department of Human Rights.

Without additional resour ces, the department isnot planning to
conduct any on-site reviews of businessesin fiscal year 1996.

Due to cutbacksin compliance unit staff, the department will not be conducting
any on-site reviewsthis coming year. In April 1995 the compliance unit lost two
enforcement officer positions. Unless those positions are restored, the unit will
not go on-site this year to monitor the implementation of affirmative action plans.

Voiding Contracts

In 1988 the Minnesota L egid ature amended the Human Rights Act to give the de -
partment the power to void contracts awarded to uncertified vendors. According
to the unit supervisor:

Thedepartment has never exercised itsauthority to void a contract.

Contract administrators with whom we spoke were also unable to recall any exam -
ples of the department terminating or abridging a contract. The unit supervisor ad -
mitted that in order to even discover a situation in which a contract could be
voided, the department would have to periodically check the list of state contrac -
tors. Aswe mentioned earlier, the department does not conduct a routine review

of thelist of contractors.

The unit supervisor gave another reason for the department’ sinaction--there are
no rulesin place for voiding a contract. The termination of a contract without due
process would probably be protested by the affected vendor and overturned in
court. We think that:

The department should adopt administrativerulesfor the
termination of a contract held by an uncertified vendor.

Without such rules, the department’ s ability to enforce the contract compliance
provisions of the Human Rights Act may be diminished.
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CONCLUSIONSAND RECOMMENDATIONS

Language in the Human Rights Act saysthat, in performing its duties, the depart -
ment should give priority to several responsibilities, including certificates of com -
pliance for public contracts. 18 |n 1981 and 1983 when we conducted our earlier
evaluations of the Department of Human Rights, we found several major prob -
lems with the contract compliance function. Since that time, the department has
done much to improveits effectivenessin the contract compliance area. Based on
the data we collected, we conclude that DHR is adequately performing its duties
to review affirmative action plans and issue certificates, but it has devoted few re -
sources to monitoring the implementation of affirmative action plans.

Wethink it isimportant for the department to measure whether businesses are
making good faith efforts to implement their plans. The department does not need
to be able to monitor every vendor that is certified, but it should be able to identify
egregious violations of the Human Rights Act’ s contract compliance provisions
and take appropriate action. Also, the department should conduct some on-sitere -
views each year to deter businesses from ignoring those employment practices

that discriminate against women, minorities, and disabled persons.

Under the current scheme, the department is unable to monitor vendors implemen -
tation of affirmative action plans, because its resources are consumed in the proc -
ess of reviewing plan submissions and issuing certificates of compliance. We
recommend:

The Legidature and the department should strengthen the
department’ s ability to monitor how well vendorsare
implementing their affirmative action plans.

Thefollowing list of options outlines some of the actions that the L egisature and
the department could take to improve monitoring of good faith effort:

1. Decrease the number of plans submitted to the department for review by:
a. Increasing the contract amount threshold to a higher dollar amount;

b. Increasing the minimum number of employees that a business must have
before being subject to certification requirements,

c. Extending the period of time for which a certificate is valid; and/or
d. Exempting certain groups of businesses from the requirement, for exam -
ple, businesses outside of the state of Minnesota, or businesses with

certain types of contracts.

2. Simplify the affirmative action plan requirements and/or the plan review
process.

18 Minn. Stat. §363.05, Subd. 1.
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3. Increasethe resources of the department’ s contract compliance unit by:

a Shifting resources from other department units to contract compliance,
and/or

b. Increasing the department’ s appropriation.

Asstated in administrative rule, the purpose of the affirmative action provisionsin
the Human Rights Act is to increase employment opportunities for women, minori -
ties, and disabled persons. 19 Giventhis goal, we recommend:

TheLegidature should consider increasing the contract sizeand
employment thresholds.

These two amendments would enable the department to focusiits resources on the
larger contractsin state government, and the businesses who employ more people.

The Legidature adopted $50,000 as the minimum contract amount in 1981, and

the threshold has not subsequently been increased. The figure could be raised to
$87,000 just to adjust for inflation.2® We think the L egisiature could raise the
threshold to $100,000 to anticipate future increases in prices and further narrow

the focus of the department to larger contracts. Based on statistics from the sam -
ple of contracts we tested, raising the threshold to $100,000 would reduce the num -
ber of contracts to which the certification requirements apply by about 30
percent.21

There are also reasons to increase the minimum number of employeesthat bus -
nesses must have before they are subject to the affirmative action plan provisions
of the Human Rights Act. Compliance unit staff told usthat the statistical anay -
sesrequired in the state rules sometimes make little sense for businesses with only
20 employees. For example, based on workforce and availability statistics, a
small vendor might determine that it should set agoal of hiring afraction of aper -
son. We think the Legidature and the department could consider raising the em -
ployee minimum from 20 to 40 or 50.

Finally, compliance unit staff favor the exemption of businesses outside the state

of Minnesota. The department has no resources to monitor out-of-state busi -
nesses' hiring practices, so DHR's contract compliance activities for these firms

are limited to the review of written affirmative action plans. In many cases, the de -
partment also lacks availability statistics for regions outside of Minnesota, which
makesit difficult to verify plan figures. Out-of-state vendors submit about one-
fifth of the plans received by the department.

19 Minn. Rules 5000.3410, Subp. 1.

20 Using the Gross Domestic Product price deflator for state and local government purchasesithe
multiplier to convert 1981 dollarsto 1995 is 1.73. $50,000 multiplied by 1.73 is $86,500.

21 Of the 199 contracts that we selected for our sample test, 62 of them (or 31 percent) had contect
amounts less than or equal to $100,000.
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In addition, we recommend:

The department should foster mor e collabor ation and infor mation
exchange between the contract compliance and case processing units.

The compliance unit could use the results of an investigation in analyzing acon -
tractor’ s good faith efforts. Similarly, acompliance review that indicatesaviola -
tion of the Human Rights Act could serve asthe basis for acommissioner’ s charge
of discrimination.??

22 Minn. Rules 5000.3570, Subp. 8.



Case Processing

CHAPTER 3

Minnesota slaws againgt illegal discrimination. The department’ s central
focusisthe investigation of chargesfiled by people who feel they have
been the victims of unlawful discrimination. This chapter examines the process
by which the department investigates and resolves discrimination charges. Specifi -
cally, we asked:

T he Minnesota Department of Human Rights was established to enforce

How istheinvestigation of charges organized and carried out in the
Department of Human Rights?

What isthelegal context of case processing?

How many charges have been investigated each year ?

What types of charges have been filed?

Have chargesbeen investigated and resolved in a timely fashion?
What wer ethe outcomes of casesinvestigated in recent year s?

How isthe appeals process or ganized? How many char ges have been
appealed in recent year s, and how many decisonswer erever sed?

To address these questions, we conducted interviews with the management, first-
line supervisors, and staff of the Department of Human Rights; the Attorney Gen -
erd’ s staff who serve the department; and representatives of other human rights
departments locally and around the country. We reviewed a sample of case files
and discussed specific and general issues of case investigation with the enforce -
ment officers who conducted the investigations. We a so extracted data files from
the department’ s computerized case tracking system, performed various quality
checks and edits, and used these records to compute the statistics presented in this
chapter on case processing at the department.

Our main focusis the department’ s performance during fiscal years 1993 through
1995. The department’ s case tracking system began operation in mid-1992, and
most of the statistical analysis we present does not go back before thistime.
Much of the statistical information on case processing was extracted in August
1995 and does not reflect subsequent activity except as noted. Wewere ableto
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make some longer historical comparisons because we conducted two evaluation
studiesin the early 1980s, and we reviewed statistics and research reports pre -
pared by othersin the mid-1980s. Our interviews and other data collection activi -
ties took place during the Summer and Fall of 1995.

In general, we found that the department has an orderly process for accepting and
investigating charges, but has been unable to keep abreast of its caseload. Cases
filed with the department experienced delays that exceeded the deadlines set in
law, and, in our view, these delays threaten the effectiveness of the department’s
enforcement program.

ORGANIZATION OF CASE PROCESSING

In this section we describe the process by which the department accepts and inves -
tigates charges of discrimination. Figure 3.1 provides asimplified view of thelife
cycle of acase at the department. The process begins in the department’ sintake
unit, which is responsible for initial contact with individualswishing to file
charges of discrimination. The unit receivesinquiries by mail, telephone, and oc -
casionally walk-in visits, but most people contact DHR by phone. The department
receptionist directs calls to one of the two intake unit personnel who are on phone
duty during office hours. The five enforcement officersin intake rotate to phone
duty on aweekly basis.

Theintake officer providesinformation about the case filing and investigation
process and helps the potential charging party decide whether to file aformal
charge. Theintake unit plays akey role in ensuring that the department accepts
only casesthat fall within the jurisdiction of the Minnesota Human Rights Act. In
order for the department to accept a discrimination charge, the case must meet the
following jurisdictiona tests:

the aleged discriminatory act must have occurred within ayear of when
the charge is filed;

it must have happened in Minnesota; and

it must be prohibited by the Minnesota Human Rights Act.
Every year the department receives thousands of inquiries that do not result in aju -
risdictional charge being filed. In these cases, the intake officer handling thein -

quiry may simply provide information or make referralsto other agencies. 2

If it appearsthat a caseisjurisdictiona, the intake officer will arrange to gather
more specific information about the nature of the charge. In many employment

1 Therunning of the one-year limitation period may be suspended during the time a potential
charging party and respondent are voluntarily engaged in a dispute resolution process.

2 Effective November 1995, the department decided to accept jurisdictional charges filed bypri-
vate attorneys. This policy changeisintended to permit additional resources to be shiftedfrom in-
take to investigations.
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cases, the department sends out a questionnaire. The department also sendsout in -
formation describing the Human Rights Act and the department’ s process for han -
dling charges. Department personnel told us that unless the potential charging
party (PCP) specifically asks, the department does not routingly tell the PCP the
average length of time required for investigating and closing a case.

Some PCPs do not respond to the mailing, and the department does not pursue
these cases. If the questionnaire is completed and returned or other materials are
submitted, an intake officer will review them, collect additional necessary informa -
tion by phone, organize a case file folder, and then draft aformal charge for the
case. (Thechargeisasuccinct statement of the allegation, generally less than one
pagein length). Intake staff mail the charge draft to the PCP, who must affix ano -
tarized signature and return the charge for filing. The chargeisfiled as of the date
the signed charge is received by the department.

AsFigure 3.1 indicates, when a signed and notarized charge is returned, the intake
officer sends an initia information request to the respondent along with a copy of
the charge. The Human Rights Act allows the department ten days after filing to
send notification of the charge to the respondent, along with the request for infor -
mation. Theintake unit secretary assembles the case file and forwardsit to the
management information system (MIS) unit for formal docketing. Docketing in -
cludes the assignment of an official case number in the computerized case track -
ing system, entry of case datainto the system, and the preparation of a department
casefilefolder.

The MIS unit completesits work on the case file and then forwards the case to one
of four case processing units. MIS distributes new employment discrimination
cases on arotating basis because all of the units investigate employment cases,
which congtitute the bulk of the department’swork. Each unit also specializesin
certain types of other cases, such as housing, disahility, or sexual harassment.
Within each case processing unit, there are four to five enforcement officers, or in -
vestigators, who (depending on the case) mediate settlements or agreements; inves -
tigate charges by gathering documents, interviewing witnesses, and analyzing
other evidence; and recommend a determination for each charge. Asof late 1995,
each full-time enforcement officer carried a caseload of about 75 cases. All open
cases are assigned either to a supervisor or enforcement officer. In the recent past,
before a separate mediation program was established and before trainees were as -
signed apartial caseload, each full-time enforcement officer was responsible for
over 100 cases.

Priority Designation

The department can assign one of two priority levelsto new cases. 3 The depart-
ment assigns A-level priorityto cases where the charging party is HIV-positive or

3 The Legidature amended the Minnesota Human Rights Act in 1987 and directed the department
to give priority to investigating six types of charges. The Legislature had previously ganted the de-
partment the authority to determine which charges it processed and the order in which it procased
them. Upon these two statutory bases, DHR constructed a two-level priority designation sysem for
cases.
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terminally ill, regardless of whether the medical condition is materia to the
charge. A-level priorityisalso assigned to commissioner’s charges and charges
where thereislikelihood of irreparable harm to the charging party. Commis -
sioner’s charges are casesfiled by the DHR commissioner, usually on behaf of a
class of citizens who have experienced discrimination. Irreparable harmisde -
fined as harm that cannot be remedied by monetary damages awardable under the
Human Rights Act. In fiscal years 1993 through 1995, the department designated
only 52 of the 4,000 casesfiled as A-level priority cases.

The department assigns B-level priorityif any of the following criteria apply to a
case: (1) thereisevidence that the respondent has intentionally engaged in repri -
sal; (2) there is substantial evidence or credible documentation to support the
charge; (3) numerous cases have recently been filed against the respondent; (4) the
respondent is a government entity; (5) the charge appearsto be frivolous or with -
out merit, despite meeting jurisdictional requirements; or (6) there is potential for
broadly promoting the policies of the Human Rights Act.

According to department records, 260 cases were classified as B-level priority
casesin fiscal years 1993-95. However, department personnel told us that many
cases that should qualify as B-level priority are not designated as such. Inourre -
view of casefiles, we found several examples of casesfiled against government
entities that were not marked as B-level priority. Staff explained to us that the
statutory criteriafor selecting priority cases are too broad and, if strictly applied,
would tag more cases than the department could handle in a priority fashion. Prac -
tically speaking, the department pays little attention to the B-level priority designa -
tion.

In summary, thereis an orderly procedure for accepting charges, drafting and per -
fecting the wording of the charge, and initiating proper notification of all partiesto
the case. By the time the case processing enforcement officer gets the case, the
charge has been drafted, a request for information has been sent to the respondent,
and a case file has been assembled. Each case active in the department is assigned
to someone ether to investigate, negotiate a settlement, or review and approve. In
the next chapter we discuss the issue of whether changes in the intake process
might improve the department’ s overall performance, but thereis no operational
breakdown of the process as matters stand.

BURDEN OF PROOF IN CASE
INVESTIGATION

The guiding purpose of case processing at the Department of Human Rightsisto
determine whether or not there is probable cause to believe aviolation of the Hu -
man Rights Act has occurred. Aswewill see, many cases are settled, withdrawn,
or dismissed before reaching a determination, but, from the beginning, case inves -
tigations are oriented to making such a determination. 4

4  After aprobable cause determination is made, cases take on anew life. The department be
comes the complainant and is represented by the Attorney General’ s staff.
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In making adetermination, " ... the department seeks to determineif it is probably
true, or more likely than not, that a particular entity or individual has engaged in
practices which constitute unlawful discrimination.” In reaching this determina -
tion, "...the department may consider evidence regardless of whether it is sworn

to, constitutes hearsay, or would otherwise be inadmissible or useful for determin -
ing proof beyond the probable cause level." 5 A more stri ngent standard of proof,
preponderance of the evidence is applied once probable cause has been deter -
mined, and the department’ srole in the case changes from that of investigative
agency to complainant before an administrative law judge.

The ultimate burden of proof is on the charging party in discrimination casesfiled
with the department. During the investigative process, the burden of proof or the
burden for producing evidence shifts from the charging party to the respondent
and back to the charging party. The approach to proving aclaim of discrimination
in such cases has been established by an important Federal employment discrimi -
nation case, McDonnell-Douglas v. Green The reasoning in this case has been
adopted in many states including Minnesota.

First, following McDonnell-Douglas, the charging party must establish a prima fa-
cie case by showing that he or sheis amember of a protected class; that he or she
was qualified for opportunities that the respondent was making available to others;
that the charging party was denied the opportunities despite apparent qualifica -
tions, and that the opportunities remained available or were given to other persons
not of the charging party’s protected class status. ’ DHR’sintake unit is respons -
ble for conducting this stage of the investigation, and failure to articulatea prima
facie case should result in the charge being rejected at intake. The prima facie
case depends only on an assertion made by the charging party. No evidentiary
standard must be met at thistime.

Under the framework of McDonnell-Douglas, once the charging party has articu -
lated a prima facie case, the burden shifts to the respondent to present a non-dis -
criminatory reason for the alleged discrimination. The respondent generally does
not have to prove his or her case, only provide an explanation for hisor her ac -
tions, because the ultimate burden of proof till rests with the charging party. 8
Once the respondent has provided an affirmative defense or a non-discriminatory
explanation, the burden shifts back to the charging party to rebut the respondent’s
assertions or evidence.

In actual practice, of course, cases can be complicated. A respondent can have
both a non-discriminatory and a discriminatory motive at the sametime. For ex -
ample, an employee can be guilty of misconduct, but be sanctioned by his or her
employer in away that is different than non-protected group members guilty of

5 Policies and Procedures Manual 7/29/94 Section 15.1, Standards of Proof.

6 Danzv. Jones 263 N. W. 2nd 395, 399 (Minn. 1978) andSigurdson v. Isanti County, 386 N. W.
2d 715, 720-21 (Minn. 1986) The McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 36 L. Ed. 2d
668.

7 Department of Human Rights Policies and Procedures Manual 7/29/94 Section 15-2.

8 The respondent does have to prove any of several affirmative defensesin some cases. Thesein
clude a defense that an employment practice is based on a bona fide occupational qualificaton.
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similar misconduct. Or, behavior that is non-discriminatory on its face can have a
discriminatory result. Other types of cases and issues are sometimes presented to
the department, but the vast majority of cases are investigated through the three-
step process established by the McDonnell-Douglas case in 1973.

Minn. Stat. 8363.06 prescribes several deadlines during the investigative process.
AsFigure 3.1 shows, the respondent has 20 days to respond to the original infor -
mation request. After 30 days, the commissioner may bring an action for default
in district court, although thisis seldom or ever done In practice, the department
frequently grants extensions of timeto respondents Enforcement officers have
large caseloads, and can afford to grant extensions in most cases without causing a
further delay.

After aresponseisreceived, there is no specific statutory deadline for the charg -
ing party to provide arebuttal, or for the department to interview witnesses, re -
view evidence, and make a determination. But the Human Rights Act specifiesan
outs de I|m|t of 12 months to make a probable cause or no probable cause determi -
nation.’® Aswe will see later in this chapter, the deadline isregularly exceeded.

The department argues that the 12-month deadline is advisory rather than manda -
tory, because the law contains no penalty for exceeding the deadline. However,
the Minnesota Court of Appeal s recently overturned amaj or case because the de -
partment took nearly three years to make a determinati on. 1 Thiscaseisnow be-
fore the Minnesota Supreme Court. The outcome of the case may clarify the legal
standing of the statutory 12-month deadline. Notwithstanding the legal question,
in the next chapter we offer our analysis of the desirability of the deadline from
the perspective of itsimpact on program effectiveness.

TYPESOF CLOSURES

Cases under investigation can travel various paths and come to different conclu -
sions. Figure 3.2 presents asummary of the ways in which cases may be closed.
The department has the authority to dismiss a case if a charging party failsto coop -
erate with the investigation. For example, administrative rules require that the
charging party cooperate with the department’ s requests for information, and fail -
ure to provide information within 30 days of the request is grounds for dismiss -
a.’? The department can a so dismiss a charge that is moot; outside of its
jurisdiction; illogical, fantastic, or incoherent; brought by a charging party acting

in bad faith; or acharge that is substantially the same as a previous charge filed by
the same charging party, where the department found no probable cause. 13 Minn.

9 Recently, department management has implemented a more restrictive policy on the use of tme
extensions.

10 Minn. Stat. §363.06 Subd. 4.

11 State of Minnesotavs. RSJ Inc. d/b/a Jose's American Bar and Grill and Joseph Schaefer. Ap
pellate Court Case No. C1-94-2365. Date of Decision: June 13, 1995.

12 Minn. Rules 5000.0540.
13 Minn. Rules 5000.0530.
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Figure 3.2: Types of Case Outcomes

ACRONYM CASE OUTCOME

DESCRIPTION

DOTH Dismissed - Other Dismissed because DHR was unable to locate the charging
party (CP) or the CP failed to provide required information.

DLJS Dismissed - Lack of Dismissed because, during investigation, case was found to

Jurisdiction be outside DHR's jurisdiction, despite earlier intake screening.

DWR Dismissed - Doesn’t Dismissed because preliminary investigation indicated that a

Warrant Further Use of finding of no probable cause was almost certain if a full

Department Resources investigation were completed. The department has
established early dismissal standards to identify these cases.
Could also be dismissed because the allegations in the
charge were not the subject of collectible facts; the CP’s own
statements indicated that the respondent (R) had a
nondiscriminatory basis for action; or the charge was nearly
identical to another charge.

WPA Withdrawn - Private Withdrawn by a charging party who wishes to initiate a

Right of Action private lawsuit in district court. CP must wait at least 45 days
after filing to withdraw charge.

WSR Withdrawn - Situation Withdrawn because the CP and R resolved their dispute.

Resolved Usually the CP and R conducted their own direct negotiations
and achieved a settlement, without assistance from DHR.

WDO Withdrawn - Other Voluntarily withdrawn by the CP, who has decided not to
pursue the charge. Department is supposed to ensure that
CP was not coerced into withdrawal.

PSA Predetermination DHR negotiated a settlement between the CP and R before

Settlement Agreement reaching a determination.

NPC No Probable Cause DHR completed full investigation of the charge and found
insufficient evidence to establish probable cause to believe
that a violation of the Minnesota Human Rights Act occurred.

CSA Conciliation Settlement After a determination of probable cause, DHR negotiated a

Agreement settlement between the CP and R.

LDW Litigation - Dismissed The case was dismissed or withdrawn after a determination

or Withdrawn of probable cause.

LSA Litigation - Settlement DHR found probable cause in the case but was unable to

Agreement negotiate a settlement. The case moved to the Attorney
General’s office for litigation, but a settlement was reached
under the aegis of the AG.

ALJ Litigation - After a probable cause determination, the case proceeded to

Administrative Law
Judge

an administrative hearing, where an ALJ reached a decision.




CASE PROCESSING

Thereare
many ways
cases can be
closed prior to
aprobable
cause
determination.

Rules 5000.0520 also states that the department can dismiss a charge "which the
commissioner determines does not warrant further use of department resources.”

In some cases, the charging party exercises his or her right to withdraw the charge
45 or more days after filing, in order to pursue the casein civil court. Other cases
are withdrawn because the situation is resolved or because the charging party de -
cides not to pursue the matter any further.

In some cases, the enforcement officer is able to promote a settlement between the
parties prior to adetermination. But, if acaseis not settled, withdrawn, or dis -
missed, it eventually reaches the point where the department issues a determina -
tion of probable cause or no probable cause. If DHR finds probable cause to
believe that the respondent engaged in the alleged unfair discriminatory practice,
the investigator or attorney general’s staff will attempt to conciliate, or settle, the
case. If conciliation fails, the case may moveto litigation at the Office of Adminis -
trative Hearings. Both the charging party and the respondent have available ave -
nues of appeal for no probable cause and probable cause determinations by the
department. We discuss the appeals process in detail at the end of this chapter.

NUMBER OF CHARGESFILED, CLOSED,
AND PENDING

The workload of the department varies with the number of people who decide to
file charges each year. Timely investigation of charges and effective performance
of itsmission require that DHR close as many cases as it opens over the course of
ayear or 0. Welooked at the historical pattern of case filings and found:

Thenumber of chargesfiled hasfluctuated between 1,000 and 2,000
chargesper year over thelast 15 years. 14

AsTable 3.1 shows, about 1,200 charges werefiled in 1979 and 1980, but this
number increased to about 1,400 chargesin 1987 and peaked at 1,900 in 1991.
During the last three years, however, filings dropped again to an average of ap -
proximately 1,350 charges annually.

Factors explaining variations in the number and type of chargesfiled include ex -
pansion of the Human Rights Act to cover new areas of discrimination, such asdis -
parate treatment due to sexual orientation. In Chapter 1 we reviewed the history

of how the Minnesota Human Rights Act was extended, over time, to cover new
protected groups and new areas of discrimination. Filingsin fiscal years 1993-95
are lower than the several preceding years, however, and are not unusually high by
historical standards.

14 We used data from the department’ s computerized case tracking system to calculate case filings
infiscal years 1993 through 1995. Data for the period from 1978 to 1983 came from our two earlier
reports on the Department of Human Rights. Written department documents provided information
on case filings between 1987 and 1992, but we are unable to verify the reliability of these figures.
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Table 3.1: Charges Filed, Cases Closed, and Year-End
Inventory, FY 1978-85

Fiscal Charges Cases Year-End
Year Filed Closed Inventory
1978 1,034 641 2,096
1979 1,218 932 2,383
1980 1,231 990 2,626
1981 1,628 1,069 3,062
1982 1,676 1,838 2,969
1983 1,350 1,200 3,119
1984 1,477 1,368 3,228
1985 1,395 2,415 2,045
1986 1,772 2,007 1,401
1987 1,437 1,328 1,510
1988 1,421 1,194 1,737
1989 1,523 1,652 1,608
1990 1,692 1,527 1,773
1991 1,927 1,724 1,976
1992A 1,441 1,591 1,826
1992B - - 1,445
1993 1,287 1,373 1,359
1994 1,396 1,089 1,666
1995 1,362 1,244 1,784

Sources: Data for FY 1978-83 from Office of the Legislative Auditor, Evaluation of the Minnesota De-
partment of Human Rights (St. Paul, January 1981), and Evaluation of the Minnesota Department of
Human Rights: A Follow-up Study (St. Paul, August 1983). Data for FY 1984-86 from Human Rights
Advisory Task Force, Human Rights Advisory Task Force Report (St. Paul, February 1987). Charges
filed in 1985 and 1986 from DHR. Data for FY 1987-92 from DHR Office Memorandum to Deb Pile,

MN Planning, January 14, 1993. Data for FY 1993-95 extracted from the Department of Human Rig  hts
case-tracking system and analyzed by the Office of the Legislative Auditor.

Note: Data sources do not provide consistent information for FY1984-92. Numbers in italics  were
taken from reports prepared by others as specified in the source note above. Numbers for 1993- 1995
were calculated for this report and are as accurate as possible. Two year-end estimates (1 992A and
1992B) are shown for 1992. Estimate A is 1,826 calculating forward from earlier years, and E  stimate B
is 1,445 calculating backwards from later years. We think 1,445 is the more reliable estima te for this
year, but data on charges filed, closed and open at year end for earlier years is accurate enough  to
show the historical range of variation in these numbers.

We examined changes in the number of cases closed by the department for the
same period of time. The statistics, displayed in Table 3.1, show that:

Thenumber of cases closed has also fluctuated over theyears, but
the department closed mor e cases annually between 1989 and 1992
than it has closed in each of the past threeyears.

The number of cases closed increased from fewer than 1,000 in 1980 to more than
2,000 in 1985 and 1986 and then dropped to about 1,400 in 1993 and about 1,100
in 1994. Some unusually high numbers, asin 1982, 1985, and 1986, may be ex -
plained by the dismissal of old cases and short-term extraordinary effortsto clear
the accumulated backlog.
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A comparison of the number of casesfiled and closed each year demonstrates
whether the department is accumulating an inventory of cases. If DHR regularly
closes fewer casesthan arefiled, then over time a backlog of aging cases will ac -
cumulate. We were unable to verify the statistics for the period between 1984 and
1992 because the available data conflicts with reliable information we put together
for recent years. 15 We did examine the trend in the number of casesin DHR’sin -
ventory at year-end over the last several years, and found that:

Thedepartment’sinventory of casesincreased from 1,359 at the end
of fiscal year 1992 to 1,784 cases by July 1995.

Thisinventory level isnot unusually high by historical standards, but in the past,
the department had to take drastic action to reduce the inventory including the
summary dismissal of old cases. The inventory averaged about 2,700 cases be -
tween 1978 and 1983, and the large backlog prompted the 1983 Legidatureto di -
rect the Commissioner of Administration to appoint a"transition team"” to develop
aplan to solve the department’ s operational problems. The Department of Admini -
stration was instructed to report back to the Legidature in February 1984. 16 The
Management Analysis Division staffed the transition team and in February 1984,
Governor Perpich appointed Kathryn Roberts of the Management AnalysisDivi -
sion as acting commissioner of the Department of Human Rights. 17 problems at
the department were not solved for very long. In 1986, the Governor again ap -
pointed an acting commissioner when Linda Johnson, the commissioner who re -
placed Kathryn Roberts, was forced to resign. 18

The size of the current inventory of casesis a source of concern. If no new cases
were accepted into the department, it would take about ayear and a haf, at the pre -
sent rate of production, to clear the current inventory of old cases. Of particular
concern isthe fact that the inventory has grown by about 400 cases, or 31 percent,
over the last two years.

15 Wethink the data can be used to understand how filings and closures vary over the period. We
are reasonably confident of data before 1984 because our office put together these statistcsin the
early 1980s. We also believe data for fiscal years 1993 to 1995 to be accurate. We cannot vout for
the accuracy of statistics for 1984 through 1992, however. A break in the statistical sefes occurred
in mid-1992 when data were not entered into the current case-tracking system. Thereisadiscep-
ancy of 381 casesin the inventory at the end of fiscal year 1992 between our calculations bakward
from current data, and cal culations going forward through the 1980s using data from the soures
noted in Table 3.1. DHR asked that the year- end data prior to 1992 be shown in the table. These
data are useful if it is understood that they might be off by several hundred cases across a te-year
period 1983 to 1992.

16 Minn. Laws 1983 Ch. 301, Sec. 42.

17 Minnesota Department of Administration, An Operational Analysis of the Department of Human
Rights (St. Paul, January 1984), 1.

18 Minnesota Department of Administration, Minnesota Department of Human Rights Status Re-
port (St. Paul, November 1986), 1.
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TYPESOF CHARGESFILED

In Chapter 1 we described how the scope of the Human Rights Act has expanded
over theyears. The law now prohibits discrimination in 11 different areas, includ -
ing employment and housing, and it forbids discrimination on any of 12 different
bases, including race, religion, age, and disability. We looked at the types of
charges filed with the department and compared the distribution with previous
years. We found that:

Morethan 70 percent of all chargesrelateto employment.

AsTable 3.2 shows, over 70 percent of casesfiled in fiscal years 1993 through
1995 alege some type of discrimination in the area of employment. During the
same period, 4.5 percent of cases alleged discrimination in housing, 5 percent in
public accommodations, and fewer casesin the other areas covered by the Human
Rights Act. Nearly 7 percent of chargesfiled alleged reprisal, defined in statute as
(among other things) any form of intimidation, retaliation, or harassment against
an individual for participating in a human rights investigation, filing a charge, or
associating with persons in protected classes. 19

Table 3.2: Distribution of Docketed Cases, by Area of Discrimination,

FY 1993-95
Date Docketed
July - Dec. Jan. - June July - Dec. Jan. - June July - Dec. Jan. - June
1992 1993 1993 1994 1994 1995
#_ Pct #_ Pct #_ Pct #_ Pct #_ Pct #_ Pct
SINGLE AREA OF
ALLEGED DISCRIMINATION
Aiding/Abetting 33 4.8% 20 35% 27  3.9% 42  6.0% 46 5.9% 28 4.8%
Business 6 09 4 07 4 06 2 03 4 05 1 02
Credit 0 00 0 00 1 01 0 00 3 04 1 02
Employment Agency 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0
Education 23 34 23 40 19 27 29 42 22 28 17 29
Employment 506 74.0 440 76.4 517 74.6 441 63.3 531 68.2 387 66.5
Union 2 03 0 00 2 03 0 00 2 03 2 03
Housing 39 57 16 238 33 48 25 36 42 54 24 41
Public Accomodations 30 44 17 3.0 28 4.0 50 7.2 41 53 33 57
Public Service 19 238 25 43 32 46 30 43 24 31 27 46
Reprisal 25 37 22 38 16 23 37 53 24 31 35 6.0
TWO OR MORE AREAS OF
ALLEGED DISCRIMINATION
Reprisal and Employment 1 01 3 05 8 1.2 30 43 33 42 19 33
Reprisal and Other 0 00 1 02 4 06 4 06 7 09 3 05
Other 0 00 5 09 2 03 7 1.0 0 00 5 09
TOTAL 684 100.0% 576 100.0% 693 100.0% 697 100.0% 779 100.0% 582 100.0%

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

19 Minn. Stat. §363.03, Subd. 7.
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The data aso show that:

Theleading basis of discrimination allegations was sex, followed by
race and disability.

Table 3.3 presents the distribution of chargesfiled in fiscal years 1993 through
1995 by the alleged basis of discrimination. The leading basis of discrimination
was sex (22 percent), followed by race (17 percent), disability (17 percent), and
age (11 percent). About 22 percent of cases allege discrimination on more than
one basis. Most casesin this category combine a charge of reprisal with another
basis, such asrace, sex, or age.

We compared the distribution of chargesfiled in the last three years with the distri -
bution in the early 1980s, when we conducted our previous studies of the depart -
ment.2° Then, as now, employment was the major areain which charges of
discrimination werefiled. Sex, race, age, and disability were also the major bases,
with only minor differences in the proportion of charges of each type.

Table 3.3: Distribution of Docketed Cases, By Basis of Discrimination, FY
1993-95

Date Docketed

July - Dec. Jan. - June July - Dec. Jan. - June July - Dec. Jan. - June
1992 1993 1993 1994 1994 1995
# Pct # Pct #  Pct #_ Pct #_ Pct #_ Pct

SINGLE BASIS OF
ALLEGED DISCRIMINATION

Age 70 10.2% 68 11.8% 92 13.3% 74  10.6% 65 8.3% 53 9.1%
Color 0 0.0 0 0.0 3 04 2 03 0 0.0 0 0.0
Disability 101 148 106 18.4 108 15.6 143 20.5 121 155 90 155
Family Status 3 04 1 02 2 03 5 07 0 0.0 2 03
Marital Status 13 1.9 0 0.0 7 1.0 10 14 16 21 3 05
National Origin 22 32 15 26 25 3.6 30 43 25 3.2 19 33
Public Assistance Status 5 0.7 3 0.5 2 0.3 5 0.7 2 0.3 2 0.3
Race 94 137 81 141 128 18.5 138 19.8 142 18.2 94 16.2
Religion 7 1.0 4 07 5 07 8 11 5 06 4 07
Reprisal 26 3.8 25 43 23 3.3 39 56 35 45 37 6.4
Sexual Orientation 0 0.0 0 0.0 1 01 4 06 13 17 9 15
Sex 172 25.1 125 21.7 154 22.2 154 221 175 225 118 20.3
TWO ALLEGED BASES
Reprisal and Other 72 105 54 94 58 84 27 3.9 78 10.0 56 95
Other 79 115 71 123 61 8.8 39 56 84 10.8 69 11.9
Three or More 20 29 23 4.0 24 35 19 27 18 23 26 45

Alleged Bases
TOTAL 684 100.0% 576 100.0% 693 100.0% 697 100.0% 779 100.0% 582 100.0%

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

20 Office of the Legidative Auditor, Evaluation of the Minnesota Department of Human Rights (St.
Paul, January 1981), 21-22. Evaluation of the Minnesota Department of Human Rights: Follow-Up
Sudy (St. Paul, August 1983), 6-7.
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TIMELINESS OF INVESTIGATION

Thelength of time the department takes to investigate charges of discrimination
was one of the central questions prompting this evaluation study. Inthe Human
Rights Act, the Legidature clearly expressed its intent that the department handle
individual charges of discrimination in atimely fashion. The Act lists some types
of charges into which the commissioner should make an immediate inquiry, and
others to which the commissioner should give priority. It then states:

On other charges the commissioner shall make a determination within 12 months
after the charge was filed as to whether or not there is probable cause to credit the
allegation of unfair discriminatory practic&.Zl

To evaluate the reasonableness of this standard of timeliness, we reviewed statu -
tory provisionsin other states and interviewed knowledgeable staff in civil rights
agencies around the country. Wefound that:

At least 21 states other than Minnesota have a statutory deadline of
oneyear or lessfor making a determination in casesfiled with the
state human rights agency.

Five states besides Minnesota also have a deadline of exactly oneyear. Sixteen
other states require case closure in less than a year, with deadlines ranging from
30 days for employment discrimination casesin Kentucky to 300 days, in lllinois
and Kansas. Figure 3.3 lists the states that restrict the amount of time their human
rights agency can spend investigating a case. These data show that, in comparison
with other states, Minnesota’ s 12-month deadline is not an unreasonable standard
of timeliness for making a determination. Thisis not to suggest that all the states
listed in Figure 3.3 have succeeded in eliminating large backlogs. We found that
aging cases and large inventories of open cases are acommon problem at the
EEOC and state agencies around the country.

From our interviews with civil rights enforcement personnel, we also found that:

Some human rightsagenciesare striving to close most casesin less
than 120 days.

The federal Equal Employment Opportunity Commission has been experimenting
with ways to expedite case processing. According to staff in their Milwaukeere -
giona office, three to four months is considered to be an adequate amount of time
to conduct most investigations. Under their system, the respondent has 30 days to
submit awritten response to acharge. The investigator then sends a summary of
the respondent’ s position to the charging party, with the respondent’ s consent, and
the charging party is given 30 days for rebuttal. With thisinformation, collected

in 60 days, and an additional 30 to 60 days for interviewing witnesses and review -
ing other evidence, the investigator can usually make a determination. At least

21 Minn. Stat. §363.06, Subd. 4.
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Figure 3.3: State Limits on Case Time in
Investigation

State Limit on Time in Investigation

Kentucky 30 days for employment; 100 for housing

Louisiana 30 days

Arizona 60 days

Georgia 90 days

Nebraska 100 days for housing complaints

Ohio 100 days

Vermont 100 days

Delaware 120 days

West Virginia 150 days

Florida 180 days

Hawaii 180 days

New York 180 days

Colorado 270 days

Connecticut 9 months

lllinois 300 days

Kansas 300 days

California 1 year

Idaho 1 year

MINNESOTA 1year

Oregon 1 year

New Mexico 1 year

Rhode Island 1 year

New Hampshire 2 years
Source: Various state human rights agencies.

five states (Connecticut, Kansas, Maine, Massachusetts, and Oregon) have created
similar systems to address the majority of their cases within 60 to 90 days.

Inlight of Minnesota' s 12-month deadline, and the recognition that some experts
think it is possible to close most cases in less than four months, we examined the
timeliness of investigations performed by the department. We analyzed two differ -
ent, but overlapping, groups of cases: (1) cases docketed in fiscal years 1993
through 1995; and (2) cases closed in fiscal years 1993 through 1995. 22 1n our
analysis of cases grouped by docket date, we looked at a set of cases docketed in a
specific time period and followed how many were closed over time and how long
it took to close them. We also examined the age of open casesin amanner analo -
gous to the way a business might measure the age of itsinventory. Such aview is
different from an examination of recently closed cases. Statistics on elapsed time
of investigation for agroup of cases selected by closure date can unduly reflect the
department’ s recent performance, and it can be influenced by the choice of cases
that are closed. For example, if the department focused its attention on casesfiled

22 We described earlier in this chapter the process by which charges are filed and docketed. The
difference between the filing date (when a signed charge is received by DHR) and the docket dae
(when the charge information is entered onto DHR’s computer system) should be at most ten days
We used the docket date in our analysis because the docket date information was easier to acess
and check for reliability.
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within the last year, rather than the oldest open cases, the data on elapsed time in
investigation would look quite different. Wethink it is necessary to look at the
status and age of open cases aswell as cases closed.

Our anaysisislimited by the fact that the department’ s current case-tracking sys -
tem contains data only for cases open as of July 1, 1992 or filed since that time.
Data on closed cases from prior years were not entered into the case tracking sys -
tem when it became operational at the beginning of fiscal year 1993. Therefore,
we were unable to construct a complete data set for casesfiled and closed prior to
FY 1993, dthough we assembled some information from department records on
cases filed before mid-1992 and closed in the last three years.

In general, our analyses of cases docketed and cases closed both show that:

Many chargeswer e not investigated and resolved in atimely fashion.

Analyssof Cases Docketed FY 1993-95

Table 3.4 presents data on cases filed between July 1992 and June 1995. It shows
the number of cases that were docketed in this period, and the number of cases
that were closed by August 17, 1995, the date on which we extracted data from the
department’ s system. The data are broken down into 6, six-month periods for fur -
ther analysis. The number of cases docketed in each six-month period ranged be -
tween 582 and 780 cases. The data show that:

Many casesfiled between July 1992 and June 1994 wer e still open
in August 1995.

Table 3.4 indicates that 9 percent of cases docketed between July and December
1992 were still open in August 1995, as were 15 percent of those docketed be -
tween January and June 1993, 23 percent of those docketed between July and De -
cember 1993, and 54 percent of cases docketed between January and June 1994.

Table 3.4. Rate of Closure of Cases Docketed During FY1993-95

Date Docketed

July 1992 - December 1992
January 1993 - June 1993
July 1993 - December 1993
January 1994 - June 1994
July 1994 - December 1994
January 1995 - June 1995

July 1992 - June 1995

Total Number of Percent of Percent of
Cases Docketed Cases Closed Cases Closed Cases Openl
701 637 90.9% 9.1%
586 501 85.5 14.5
696 537 77.2 22.8
700 325 46.4 53.6
780 271 34.7 65.3
582 87 14.9 85.1
4,045 2,358 58.3% 41.7%

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

As of August 17, 1995.
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We calculated the age of open cases and the elapsed time between docketing and
closure for closed cases and found that the average age of open cases from the ear -
liest period was over 1,000 days, and the average case life from docketing to clo -
sure for closed cases was about a year. 23 Table3.5 presents information on the
age of open cases and the time it took to process cases that are now closed. AsTa -
ble 3.5 shows, the department took an average of 369 daysto close casesfiled in
July through December 1992, and 345 and 333 days to close cases filed in the next
two six-month periods. 24 These numbers are fai rly constant; for casesfiled in

later periods less time was available to investigate cases, so the average age of
closed casesis lower.

Table 3.5: Average Age of Cases Docketed During FY1993-95

Number Average Elapsed Number
of Time From of

Cases Docketing to Cases Average Agel
Date Docketed Closed Closure (days) still Open? (days)
July 1992 - December 1992 637 369 64 1,023
January 1993 - June 1993 501 345 85 863
July 1993 - December 1993 537 333 159 686
January 1994 - June 1994 325 270 375 501
July 1994 - December 1994 271 152 509 317
January 1995 - June 1995 87 _95 495 137
July 1992 - June 1995 2,358 307 1,687 394

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

As of August 17, 1995.

Analyssof Cases Closed FY 1993-95

Table 3.6 looks at how many cases the Department of Human Rights closed be -
tween mid-1992 and mid-1995. As Table 3.6 shows, atotd of 3,706 caseswere
closed during the period, and the average elapsed time to closurein this period
was 427 days. Table 3.6 shows that:

Fewer caseswereclosed in fiscal year 1995 than in fiscal 1993, and it
took longer, on average, to closethem.

Thisisnot a positive trend, although it could mean that the department hasre -
cently concentrated on old, difficult to close, cases. It could also simply mean that
the department is closing fewer cases and taking longer to do so.

23 There were, as of mid-September 1995, in addition to the cases identified in Table 3.4, 26 on
casesfiled prior to July 1992. These cases were 1,142 days old or older at thistime.

24 Keep in mind that fewer of the recently-filed cases are closed, and those that are resolved may
not be the same mix of cases asthose filed in earlier periodsif complex, difficult cases tale longer to
close.
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Table 3.6: Average Elapsed Time Between Docketing
and Closure for Cases Closed During FY1993-95

Average Elapsed Time

From Docketing Number of
Date Closed to Closure (Days) Cases Closed
July 1992 - December 1992 345 666
January 1993 - June 1993 391 707
July 1993 - December 1993 433 552
January 1994 - June 1994 429 537
July 1994 - December 1994 490 595
January 1995 - June 1995 486 669
July 1992 - June 1995 427 3,706

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

ANALYSSOF CASE AGE

We examined the proportion of casesin which the department either reached ade -
termination or closed a case within ayear. We calculated the elapsed time to com -
pletion or to a determination of probable cause or no probable cause. We found
that:

The department took morethan ayear to close a large per centage of
cases, and thuswas out of compliance with the 12-month deadline for
making a deter mination.

Table 3.7 shows that 55 percent of cases closed between July 1992 and June 1995
were closed within 12 months. About 33 percent took between one and two years,
and 9 percent took between two and three years. About 3 percent of cases took
more than three years to close. 2

Table 3.8 aso shows how long it took to close cases docketed in fiscal year 1993,
again excluding cases with probable cause outcomes. For these cases, 61 percent
were closed in less than one year, 32 percent in one to two years, and 7 percent in
over two years.

Finally, we looked at the cases that reached a probable cause determination. Data
on these cases are presented in Table 3.9. For 173 cases closed mid-1992 through
mid-1995 for which data were available, the time between docketing and a prob -
able cause determination was ayear or lessin 34 percent of cases, oneto two
yearsin 45 percent, two to three yearsin 16 percent, and more than three yearsin
the remaining 6 percent. The average number of days between docketing and the
origina determination for the 173 probable cause cases and 21 additiona split

25 Thistable does not include 216 casesin closure categories reflecting a probable cause deermina
tion. Such cases could be in compliance with the 12-month requirement, but take longer than 12
months to finally resolve. Table 3.9 presents data on the amount of time it took the departmert to is-
sue probable cause determinations.
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Table 3.7. Cases Closed in FY1993-95, Grouped by
Elapsed Time from Docketing to Closure

Elapsed Time from Number of

Docketing to Closure Cases Percent
Less than 1 year 1,906 55.6%
1-2 years 1,153 33.1
2-3 years 323 9.2
3-4 years 68 1.9
4-5 years 17 0.5
5-6 years 15 0.4
6-7 years 5 0.1
7-8 years 0 0.0
8-9 years 3 0.1
Total 3,490 100.0%

Note: Excludes 216 cases with probable cause outcomes.

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

Table 3.8. Cases Docketed in FY1993 Grouped by
Elapsed Time from Docketing to Closure

Elapsed Time from Number of

Docketing to Closure Cases Percent
Less than 1 year 660 61.4%
1-2 years 340 31.6
2-3 years 75 7.0
Total 1,156 100.0%

Note: These counts do not include the 63 cases docketed in FY1993 that had probable cause out
comes. They also exclude the 149 cases docketed in FY 1993 that were still open as of August 199 5.

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

determination cases was 558 days. This average rose from 484 days for cases
closed in FY 1993 to 609 daysin FY 1995. So, like the other analyses, this com -
parison also shows that many determinations took much longer than the statutory
deadline of 12 months. Thisis a serious problem, and we discuss its causes and
possible solutionsin the next chapter.

CASE PROCESSING OUTCOMES

We examined not only the rates at which cases were closed, but the outcomes of
investigations aswell. Figure 3.2 presents the complex array of possible case out -
comes. Cases can be dismissed for several reasons, withdrawn for several rea -
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Table 3.9: Length of Time from Docketing to Probable Cause
Determination, Cases Closed in FY 1993-95

Time From

Docketing to 1993 1994 1995 1993-95
Probable Cause

Determination Number Percent Number Percent Number Percent Number Percent
Less than 1 year 15 36.6% 16 30.8% 27 33.8% 58 33.5%
1-2 years 21 51.2 26 50.0 31 38.8 78 45.2
2-3 years 5 12.2 8 15.2 15 18.8 28 16.2
3-4 years 0 0.0 1 2.0 2 2.5 3 1.7
4-5 years 0 0.0 0 0.0 3 3.8 3 1.7
5-6 years 0 0.0 1 2.0 2 2.5 3 1.7
Total 41 100.0% 52 100.0% 80 100.0% 173 100.0%

AVERAGE TIME FROM DOCKETING TO DETERMINATION (DAYS)

Average Number of Days

Total from Docketing to Determination
Original Cases
Determination EFY 93-95 1993 1994 1995 1993-95
Probable Cause (PC) 173 487 530 608 555
Split Determination 21 453 675 618 580
All PC and Split Determinations 194 484 545 609 558

Note: These tables look at the elapsed time between the docketing of a case and the issuance  of a probable cause determination. We
did not include in our calculations the amount of elapsed time between the issuance of a det ermination and the final closure of a case.

Of the cases closed in FY 1993-95, the department issued 271 probable cause determinations a nd 22 split determinations. Our calcula -
tions are based on a total of 194 determinations because the department’s case tracking sys tem did not contain information on the original
determination date for a number of cases.

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

sons, or settled with or without the department’ s assistance. 1n addition, the de -
partment can make a determination of no probable cause or probable cause. After

a probable cause determination, cases may be settled, withdrawn, dismissed, or liti -
gated.

Itisimpossibleto set a precise standard, but a reasonable percentage of depart -
ment investigations should sustain the charge filed with the department if citizens
are bringing strong cases to the department and investigations are competent. Itis
well recognized that a certain percentage of casesfiled will be frivolous or merit -
less, and that other cases, however well-motivated, will lack evidence to sustain

an ultimate finding that discrimination occurred, or even that thereis probable
cause to believe it waslikely. Our earlier studies found a somewhat higher propor -
tion of cases were resulting in a probable cause determination. Our 1981 and

1983 studies found that about 6.5 percent of cases closed in FY 1978-93 had prob -
able cause outcomes, compared with 5.8 percent in FY 1993-95. Proportionately
there were also more no probable cause determinations and fewer dismissalsin the
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past.26 The attorney general’ s staff now serving the department have told the de -
partment that they would like more probable cause cases, and stronger cases, to
litigate. The department, in response, made an effort to accelerate probable cause
determinations.

In general, our examination of the outcomes of chargesinvestigated by the depart -
ment found that:

Relatively few cases wer e settled in favor of the charging party. Over
80 per cent of chargesfiled werewithdrawn, dismissed, or found to
lack probable cause.

To recapitulate, the purpose of investigations at the department isto assemble
enough evidence relating to each charge to make a determination if acase isworth
pursuing or to promote a settlement of the case if the parties are amenable. If the
investigation concludes that it is more likely than not that discrimination occurred,
the department finds probable cause, and its role changes from investigator to com -
plainant. After adetermination of probable cause, the Attorney General’ s staff
serving the department takes charge of prosecuting the case athough the depart -
ment may still beinvolved in negotiating a settlement. Again, most cases do not
reach the point where a cause or no cause determination ismade. Most cases are
withdrawn, dismissed, or settled.

Analyssof Cases Closed FY 1993-95

Table 3.10 presents an analysis of case outcomes and case processing time for all
cases closed in fiscal years 1993 to 1995. Asthis table shows, 67.3 percent of
cases closed during this period were dismissed, nearly all because the department
judged that further investigation would lead to a no probable cause determination,
meaning the cases lacked evidence or arebuttal of respondent’ s evidence or argu -
ments. The abbreviation used in Table 3.10 for these cases is DWR, "does not
warrant further use of department resources.” An additional 14.5 percent were
withdrawn, 7.0 percent were settled prior to a determination, and 5.4 percent
ended in ano probable cause determination. Only arelatively small percentage of
cases, 5.8 percent of all closed from July 1993 to June 1995, resulted in a probable
cause determination and subsequent settlement or litigation. Although we have
collapsed some of the closure categories used by the department, Table 3.10 is till
complex. Refer to Figure 3.2 for more information on how cases may be closed.

There are severd reasonswhy cases are withdrawn. Table 3.10 showsthat 5.7 per -
cent of cases were withdrawn to pursue the case in court, 3.9 were withdrawn be -
cause the parties resolved the dispute on their own, and 4.9 percent were
withdrawn because the charging party decided not to pursue the case for other rea -
sons.

The reasons for dismissal include inability to locate the charging party, or discov -
ery of ajurisdictional defect that was overlooked at intake. Most cases, however,

26 Office of the Legidative Auditor, Evaluation of the Minnesota Department of Human Rights:
Follow-Up Sudy (St. Paul, August 1983), 14.
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Table 3.10: Type of Outcome and Time to Closure
Cases Closed in FY 1993-95

Number Percent Average Elapsed

of of Time from Docketing
Type of Case Outcome Cases Cases to Closure (days)
Dismissed:
DOTH 58 1.6% 371
DLJS 47 1.3 302
DWR 2,387 64.4 426
Withdrawn:
WDO 182 4.9 326
WPA 211 57 419
WSR 145 3.9 359
Predetermination Settlement
Agreement 259 7.0 212
No Probable Cause 201 54 499
Probable Cause:
Conciliation Settlement (CSA) 88 2.4 806
Litigation:
LDW 44 1.2 656
LSA 72 1.9 924
ALJ 12 0.3 703
All Cases Closed FY 1993-95 3,706 100.0% 427

DOTH - Dismissed: Unable to Locate Charging Party (CP); Lack of Cooperation by Charging Par ty.
DLJS - Dismissed: Lack of Jurisdiction.

DWR - Doesn’t Warrant Further Use of Department Resources; Early Dismissal.

WDO - Withdrawn: Other.

WPA - Withdrawn: Private Right of Action.

WSR - Withdrawn: Situation Resolved.

CSA - Conciliation Settlement after Probable Cause (PC) Determination.

LDW - Dismissed or Withdrawn During Litigation after PC Determination.

LSA - Settlement Agreement through the Attorney General after PC Determination.

ALJ - Administrative Law Judge decision after PC Determination.

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.

fall into the category "does not warrant further use of department resources’
(DWR). This category includes cases where the department judges that further in -
vestigation would result in afinding of no probable cause. 2T'm any DWR case
filesthat we reviewed were cases lacking evidence that rebutted a respondent’s
non-discriminatory explanation of events. Often there was no answer to there -
spondent’ s defense or explanation in thefile.

27 The department then may dismiss the case under the authority granted byMinn. Sat. §363.06
Subd. 4(7), which says " The commissioner has the authority to adopt policies to determine whit

charges are processed ... based on their particular social and legal significance, administative con-
venience, difficulty of resolution, or other standards.”
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Adding up all the cases that were decided in away that failed to support theinitial
charge, including dismissals, some withdrawals, and no probable cause determina -
tions, the total equals 78 percent of all chargesfiled. 28

Table 3.10 shows how much time el apsed between docketing and closure for each
type of closure. Looking at the totals for the three year period, dismissed and with -
drawn cases generally took 302 to 426 days from docketing to closure on the aver -
age. DWR cases, which were 64 percent of all charges closed, took 426 days

from docketing to closure. Thiswas about the same as the average of 427 days

for al 3,706 cases closed in the three-year period.

As Table 3.10 shows, cases that resulted in a no probable cause outcome took 499
days on average to close, and cases that ended in a probable cause outcome took
much longer, 656 to 924 days, depending on the exact type of case. Only 216
cases out of 3,706 were closed with a probable cause outcome, so the averages for
these closures are based on relatively few cases.

Why did it take 426 days to dismiss weak cases? We identified two major causes
of these dowdownsin thework flow. First, the enforcement officerswe inter -
viewed attributed the delaysto the large caseload. EOs carry about 75 cases at a
time but are only able to pay attention to some of these from week to week. Our
interviews, and our review of individua files, confirmed that many cases languish
asthey await attention by the enforcement officer in charge of the case.

Second, we observed that many cases experienced delays at the supervisory re -
view stage. Asof March 1995, there were 223 cases awaiting Supervisory review.
Our analysis of datafor cases closed in FY 1993-95 shows that DWR cases spent
an average of 106 days, more than three months, on supervisors desks. Weinter -
viewed all supervisors, and learned that, for typical DWR cases, the supervisory
review required only about one or two hours of work. The department recently an-
nounced a plan for eliminating this bottleneck through increased attention to the
problem and amore uniform and streamlined approach to supervisory review.

Still, supervisors are permitted 90 days to review enforcement officers' recommen -
dations.

Analyssof Cases Docketed in FY 1993

We examined the outcome of cases docketed during fiscal years 1993 to 1995.
This could give adifferent view of case outcomes than the analysis of cases closed
inagiven period if the department selected certain types of cases over othersfor
closure. However, our ability to examine cases grouped by the docket date was
limited by the lack of data on casesfiled prior to mid-1992. A high percentage of
casesfiled in the last year or two are still open, and we do not know how they will
come out.

28 Thisisthe sum of cases dismissed, withdrawals other than WSR and WPA, and NPC determina
tions. We count cases that support the original charge as probable cause determinations exept those
withdrawn after a PC determination, all settlements, cases withdrawn to pursue a privateaction, and
cases withdrawn because of a satisfactory agreement.



DEPARTMENT OF HUMAN RIGHTS

We looked at the outcome of cases filed between July 1992 and June 1993. About
91 percent of these cases were closed by August 1995. We found that the distribu -
tion of case outcomes for these cases was similar to the distribution of outcomes
for cases closed 1993 to 1995. Only arelatively small percentage of casesre -
sulted in a probable cause determination (6.4 percent of casesfiled in the first half
of fiscal year 1993 and 4.6 percent in the second half) and only 7.2 percent and 4.6
percent were closed with a no probable cause determination. Over 75 percent of
cases were withdrawn or dismissed.

SETTLEMENTS

In some cases the charging party and the respondent are able to reach a settlement
with or without the department’ s help. We examined data from the department’s
case tracking system and found:

A few casesresulted in large monetary settlementsin recent years, but
most settlementswer e small--half were under $3,000.

Most settlements are reached prior to a determination of probable cause. During
fiscal years 1993 to 1995, as Table 3.10 shows, 7.0 percent of cases were closed
through a predetermination settlement, and an additional 2.4 percent were settled
after a probable cause determination.

Table 3.11 shows that between July 1993 and June 1995, 379 cases were closed
with amonetary settlement. These settlements totaled $3.1 million, and ranged
from $50 to $259,000. Three awards equaled or exceeded $100,000, but half of
the awards were under $3,000.

Table 3.11: Cases Closed with Monetary Settlements, FY 1993-95

Date Closed

July 1992 - December 1992
January 1993 - June 1993
July 1993 - December 1993
January 1994 - June 1994
July 1994 - December 1994
January 1995 - June 1995

July 1992 - June 1995

Settlement Value

Number of

Cases Total Average Minimum Maximum Median
47 $222,028 $4,724 $500 $46,000 $2,000

64 354,687 5,542 150 56,963 2,000

56 296,644 5,297 50 43,412 1,750

80 814,914 10,186 150 224,044 3,625

70 581,313 8,304 250 62,500 3,000

62 872,360 14,070 100 258,701 4,507
379 $3,141,947 $8,290 $50 $258,701 $3,000

Source: Program Evaluation Division analysis of Department of Human Rights case-trackingd ata.
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ADMINISTRATIVEAPPEALS

The statutes and rules governing the Department of Human Rights provide a proc -
ess by which department decisions on individual cases may be appedled. Theap -
peals process provides an important check on the quality and professionalism of
case adjudication in the department. A large number of appeals or requeststo re -
open cases could raise questions about the quality of caseinvestigationsin the de -
partment.

There are three types of administrative appeals of case processing decisions:

A charging party may request reconsideration of ano probable cause
determination under Minn. Stat. §363.06 subd.4(2) and Minn. Rules
5000.0700;

A respondent may request reconsideration of a probable cause
determination pursuant to Minn. Rules5000.0750; and

A charging party may request that the department reopen a case that was
dismissed for any of several reasons under Minn. Rules5000.0570.

We studied the appeals process and asked:
How many of the department’ s determinations were appeaed?

Isthe department handling appeals and requests to reopen casesin atimely
manner?

How many determinations were reversed on appeal, and does the rate of
reversal signal aproblem with the quality of original decisions?

How isthe appeal s process organized, and does the process provide an
independent review of the department’ s original decision?

How isthe appeal s process organized in other states?

On the question of the overall rate of appeals, we found:

Therate of appealsand requeststo reopen caseswas low, except for
appeals of no praobable cause deter minations.

Of cases closed during fiscal years 1993-95, the department issued 271 probable
cause determinations, and 17 of those cases were appealed, arate of 6 percent.
There were 213 no grobabl e cause determinations and 45 corresponding appeals, a
rate of 21 percent. 2 Of the 2,492 dismissals issued in the three years, the depart -
ment received requests to reopen 5 percent of the cases.

29 In addition, there were six appeals out of atotal of 22 split determinations. A split deermination
means that the department found probable cause in some parts of the case but found no probable
cause in other areas.
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The appeal rate for probable cause determinations was low, in part, becausere -
spondents have other avenues for seeking redress. A case does not end with a
probable cause determination but rather proceeds to settlement negotiations and, if
that fails, litigation. A respondent might choose to await alater phase of the proc -
ess at which the charging party would be required to meet a higher standard of
proof, or where a different body would hear the case.

In contrast to the low probable cause rate of appeal, the 21 percent appeal rate of
no probable cause (NPC) determinationsisfairly high. This might be partially ex -
plained by the fact that many no probable cause determinations represent close de -
cisions, since the department dismisses a high percentage of casesin which the
evidenceis quite clear. The high rate of NPC appeal might also be attributable to
the conclusive nature of the NPC decision. If acharging party does not appeal a
no probable cause determination, the case has reached the end of itsroad, unless
the case is taken to court.

Finaly, thereisafairly low rate of requests for reopening dismissed cases. This
may reflect the fact that, unlike no probable cause notifications, charging parties
whose cases are dismissed are not officialy notified by the department of their
right to request that their cases be reopened.

We examined whether the department is handling appealsin atimely manner and
found:

The Department of Human Rights has allowed a backlog of appeals
casesto accumulate.

Many appeals cases are not being decided within statutory deadlines.

Deadlinesin statute and rule govern the department’ s consideration of appeals and
reopen requests. In the case of ano probable cause determination, the department
has 20 days after receipt of areconsideration request to affirm the determination
of no probable cause, reverse the determination, or vacate the determination and
remand the case for further investigation on its meits.

For a probable cause determination, the department must notify the respondent
whether the request is substantial enough to warrant further consideration, but
thereis no time limit imposed on the department’ s decision.

In the case of arequest to reopen a dismissed charge, a charging party has 60 days
from the date of the dismissal to submit awritten request. Within 10 days of re -
ceipt of the request, the department is to send a natice to the respondent, and
within 20 days of the respondent’ s receipt of notice, the department isto notify the
parties of its decision, either to deny the charging party’s request or reopen thein -
vestigation.

Given the generally low rate of appedls, it is clear that if the department were han -
dling appealsin atimely manner, it would have few appeals decisions pending at
any onetime. However, we found that as of September 1995, there were 21 no
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probable cause appeals and 55 reopen requests awaiting department action. The
department has acknowledged its need to address the accumulation of appeals
cases and has established a plan to eliminate the backlog by December 1, 1995.
By mid-January 1996, it had made substantial progresstoward thisgoal.

We aso found that the department exceeded its deadlines for rendering decisions
in NPC appeals and requests to reopen dismissed cases. We looked at cases
closed during athree-year period ending June 30, 1995. For NPC appeals, the de -
partment took an average of 173 days from appeal to closure. In the 37 cases
where the department upheld its original NPC determination, it took an average of
171 daysfrom appeal to closure, meaning that most cases were well beyond the
30-day deadlinefor aruling. 0

The department dismissed 2,492 casesin FY 1993-95 and received 132 requests

to reopen. Of the 132 cases, 61 were pending in August 1995 and were, onthe av -
erage, 360 days past their date of appeal. There were 64 cases where the depart -
ment denied the request to reopen, but the decision took an average of 270 days.
These averages are well beyond the maximum of 30 days allowed for the process.

We looked at the percentage of cases reversed on appeal and found:
In fiscal years 1993-95, few case outcomes wer e reversed on appeal.

Of the 132 requests to reopen that the department received, our data show that
none resulted in probable cause determinations, which would indicate areversa of
the original decision to dismiss. 31 By our count there were only two reversals of
NPC determinations and two reversals of probable cause findings.

We considered the independence of the appeal s process, and found:

The department’ s appeals process provides less or ganizational
separation than isfound in other states.

In Minnesota, the Deputy Commissioner supervises the appeal s process, but the
deputy also oversees the department’ s entire case processing operation. The dep -
uty isnot involved in reviewing routine cases, so, to some extent, appeals cases
arereviewed by a party not involved in the original determination. Also, casesac -
cepted for reconsideration are assigned to enforcement supervisors who were not
involved in theinitial investigation. These arrangements provide a measure of or -
ganizational separation and independence, but not as much as might be desired.

In many other states, human rights investigations are governed by a commission,
which typically serves as the hearing panel for appeals. Staff investigators make
the original determinations, and parties to a case can appeal to the commissioners,

30 The department is allowed 20 days to rule on the appeal, and an additional 10 days to notifythe
parties of its ruling.

31 However, department records show that two cases were reversed in 1994. The difference may
be attributable to the selection of cases studied. We looked only at closed cases, and the two cases
counted by the department may be still officially open.
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who have not previously seen the case. Thisarrangement provides more organiza -
tional separation than the Minnesota system. We discuss the organization of hu -
man rights agenciesin other statesin the next chapter.

SUMMARY

The Minnesota Department of Human Rights accepts more cases than it can han -
dlein atimely fashion. Asaresult it isaccumulating a growing inventory of open
cases. Inthe past, an accumulated backlog of old cases had to be summarily dis -
missed. This, of course, added insult to whatever injury the charging parties had
suffered that led them to file chargesin the first place. It is, however, the predict -
able result of the chronic failure to investigate as many charges as are filed.

In response to historic problemsin case processing, the L egidature enacted anum -
ber of provisionsto permit and encourage the department to prioritize casesfor in -
vestigation and dismiss low-potential cases. The Legidature also enacted a
12-month deadline for finding probable cause, but data presented in this chapter
show that many cases exceeded that deadline. The department argues that the 12-
month deadline is advisory rather than mandatory, but we think a deadlineisanec -
essary discipline for adepartment that is tempted, for the best motives, to accept
more cases than it can investigate. Most human rights agencies have similar dead -
lines.

Finally, this chapter has pointed out that most cases are not closed in away that
sustains the charge of discrimination that prompted the investigation. About two-
thirds of cases were dismissed, and additional cases were withdrawn or deter -
mined to lack evidence to sustain a probable cause finding. Of the cases
withdrawn, some may be destined for successin district court, but they would
have succeeded there without the department. A few were withdrawn because the
parties resolved the dispute on their own.
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CHAPTER 4

his chapter discusses a number of factors that determine the effectiveness
I of case processing and the production level that the department has
achieved. Specifically, we asked:

What factorsaccount for the department’sdelaysin case processing?

What strategiesfor improving performance should the department
and the Legidature consider ?

To address these questions, we interviewed many Minnesota Department of Hu -
man Rights managers and staff, and asked about their ideas on how to improve the
department’ s effectiveness. We surveyed department employees and offered staff
achanceto tell us, in confidence, their views on issues affecting the department’s
operation. We aso reviewed information on how human rights agencies are organ -
ized and operated around the country. In addition, we looked at previous reports
prepared by our office and others.

Thefirst part of this chapter explores each of the following factors that might im -
pact the department’ s effectiveness:

Enforcement officer caseloads
Enforcement officer productivity

Employee morale and satisfaction with the department’ s physical space,
leadership, and training and development practices

Computer information systems
In the second part of the chapter, we consider various options for improving the de -

partment’ s case processing program.

ENFORCEMENT OFFICER CASELOADS

An important factor affecting the department’ s productivity isthe size of the
caseloads carried by the case processing enforcement officers (EOs). To under -
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stand the effect of this variable on the department’ s efficiency and effectiveness,
we asked these questions:

How large arethe casdloads carried by DHR enfor cement officer s?

How doesthe present caseload size compare with that in prior
years?

How hasthe size of the caseload affected productivity?

Caseload size measures the number of open cases in investigation that are as -
signed to a given enforcement officer at a particular point in time. We found that:

Historically, enfor cement officersin the Department of Human
Rights carried about 50 cases at atime.

The 1987 task force report stated that investigators had ongoing workloads averag -
ing 50 cases per month. L Similarly, the department’s 1994 annual performance re -
port showed the casel oad per investigator for fiscal year 1993 at 48.5 cases. 2
Stephen Cooper, DHR commissioner from 1987 to 1990, estimated that areason -
able open casdload for an investigator should be about 45 cases.

However, as of March 1995, department statistics showed that the average
caseload for afull-time investigator had increased to 106 cases. In other words,

Casdoads per enforcement officer have mor e than doubled over
the past few years.

A few EOs had as many as 140 cases a atime. The deputy commissioner attrib -
uted the increase in caseload to delays in the implementation of the enforcement
officer training unit. In order to accumulate enough positions to begin the unit, the
department did not fill EO vacancies beginning in fiscal year 1995. Aswede -
scribed in Chapter 1, the department’ s negotiations with MAPE, the labor union
that represents the EOs, lasted from November 1994 till February 1995. Although
thetraining class officially began in March 1995, the trainees did not begin investi -
gating cases until September. One of the consegquences of this plan was areduc -
tion in the number of full-time investigators carrying a caseload, and a
corresponding increase in the size of each officer’s caseload.

Case processing enforcement officers reacted strongly to the heavy burdenim -
posed by agrowing caseload. In our interviews with case processing staff:

Both enfor cement officers and supervisors cited the lar ge caseload
as an obstacle to speedy resolution of cases.

1 Human Rights Advisory Task Force, Human Rights Advisory Task Force Report (February
1987), 28.

2 Minnesota Department of Human Rights, 1994 Annual Performance Report (St. Paul, Septem-
ber 1994), 9.
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Investigators explained that an increase in the casel oad trand ates into proportional
increases in the number of phone calls from individuals inquiring about the status
of their case. For any given case, an enforcement officer could receive phone
callsfrom up to four people: the charging party, the respondent, and attorneys
from both sides might call to ask for information from the investigator. With so
much time invested in answering the telephone, enforcement officers complained
to usthat they had lesstime to spend in investigative work.

Investigators also told us that the increase in caseload size affected their ability to
keep track of the cases in their inventory and to resolve the casesin atimely man -
ner. One EO declared that it wasimpossible to work on so many cases at once,

and that the huge casel oads made it difficult to keep track of when responses or re -
buttalswere due. Ancther explained that the increase in caseload made it hard to
remember what was happening with a case, meaning that the EO had to spend
more time reviewing earlier work to refresh hisher memory on the details of the
case and the strategy of the investigation.

We calculated that EOs can only invest an average of 20 to 25 hours per caseiif
they hope to meet the production standard of 75 cases per yesr. 3 For every com-
plex case that takes much longer than 25 hours to close, the EO must spend a
shorter amount of time on severa, less complicated casesin order to attain an aver -
age of 20 to 25 hours per case. We reviewed the files of a number of cases that
DHR dismissed as not warranting further resources (DWR). These are cases that
the department deemed to be weak in evidence to prove aclaim of illega discrimi -
nation. According to case processing staff weinterviewed, most DWR cases
should require less time to resolve than more complex, probable cause cases.
However, we found that DWR cases on average took about a year to close, despite
little evidence of active investigation. In other words, a case processing enforce -
ment officer spread 20 hours worth of work over ayear’slength of time. We ques -
tioned the enforcement officers responsible for investigating the cases about the
causes of lagsin processing, and in every case, the EOs attributed the delaysto the
caseload. They asserted that the magnitude of the caseload prevented them from
giving their attention to casesin atimely fashion.

Weeks and even months can lapse before an investigator has an opportunity to

turn to acase for thefirst time, or give it serious attention. Ascasessitidle, await -
ing investigation, their quality may deteriorate because witnesses become harder

to locate, facts and observations fade from witnesses memories, respondents go
out of business, or charging parties get discouraged and choose to withdraw their
cases. Oneofficial in Oregon stated it thisway: "As cases get older, they don't

get any better."* Human rights experts are in universal agreement that justice de -
layed isjustice denied. Both charging parties and respondents are affected by
longer delays in the investigation process. In the Oregon experience, asthe

3 Wearive at this estimate of 20 to 25 hours of investigative work per case by dividing thenum-
ber of working hoursin ayear (2,080) by 75 cases per year. Thisquotient is about 28 hours per
case, but we expect between 10 to 30 percent of work time to be used for vacation, holidays, sck
leave, and other non-investigation work assignments. That leaves 20 to 25 hours available fo each
case, assuming 75 cases per year.

4 Interview with Sue Jordan, Oregon Civil Rights Division, Bureau of Labor and Industries, Gto-
ber 19, 1995.
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agency found ways to give faster turnaround, even some charging parties whose
cases were dismissed expressed satisfaction that at least they found out in two
months rather than one year.

In summary, it seems clear that increases in caseload size negatively affected the
department’ s effectiveness and efficiency in case processing. Elapsedtimeinin -
vestigation increased, investigations became more difficult as cases languished,
and enforcement officers experienced higher stress and pressure. At least two for -
mer EOs referred to the increase in caseloads in their list of reasons for leaving the
department.

In order to respond to the troubling growth in caseload size , the commissioner es -
tablished a caseload standard per investigator. A June 1995 memo to staff stated:

The department will seek to assign cases so that each enforcement officer will
have an average of 82 cases. Enforcement officers will be assigned cases so that
the total number of cases assigned for investigation will not exceed 104 cases or
be less than 60 cases.

We looked at the caseload statistics for the end of fiscal year 1995 and found that:

The average casdoad for afull-timeinvestigator was 78 casesin
June 1995.

The department lowered the caseload per investigator by 25 percent in three
months, from more than 100 casesin March 1995 to 78 cases by June. However,
management achieved this reduction in casel oad size by setting aside more than
400 cases for anew aternative dispute resolution (ADR) project. 6 The depart-
ment offered the ADR option in 430 cases, but by September 1995, partiesin only
45 to 50 cases had agreed to try mediation, and there were 75 cases of regjection.
Answerswere still pending in the remaining 300 to 305 cases. Although the case
processing personnel whom weinterviewed regarded the ADR project as aworthy
attempt at innovation, most were skeptical that mediation would resolve a high
percentage of cases, and feared that caseloads would increase again as partiesre -
jected the ADR option. Casesin which the charging party and the respondent re -
fused to accept the offer of mediation would revert to the investigator having aged
by several months.

We recommend:

The department should reduce caseloads per manently to 40 or 50
cases per enforcement officer.

Although mediation is a useful option that may provide some relief to the depart -
ment’s case processing operation, it isunlikely to solve the problem of the large

5 Memo from David Beaulieu, Commissioner of Human Rights, to all staff, June 20, 1995.

6 InJuly 1995, the department began to work on a project to offer parties anew option for setling
charges. Mediation isa processin which aneutra third party, in this case, a volunteer atbrney,
meets with the parties face-to-face to try to reach a mutually satisfactory settlement of tte charge.
The department administers the project but relies on volunteers to act as mediators.
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caseloads currently carried by DHR enforcement officers. We think there are sev -
era additional strategies the department could implement that would lighten the
EOs caseloads. Screening cases more closaly to avoid accepting weak charges
supported by little evidence would lessen the department’ sworkload. Several
states hold incoming casesin a separate, actively managed inventory until enforce -
ment officers are ready for new cases. Additional resourcesin case processing
would distribute the department’ s load over more staff, decreasing individual
caseloads. We discuss each of these options further in the second part of this
chapter.

PRODUCTION STANDARDS

The Department of Human Rights established a production standard for its case
processing enforcement officers. DHR policy states that:

The department expectsfully-trained investigatorsto close at least 75
cases per year.

The productivity of each enforcement officer clearly affects the department’s over -
all effectiveness. Decreasesin individual production amount to areduction in the
department’ s capacity to close cases, and, conversaly, increases in EO productivity
mean that the department can handle more cases. Our research in thisareafo -
cused on the following questions:

What isthe current production standard, and how wasit developed?
How does actual case production compar e with the standard?

How doesthe standard compar e with production standardsin other
states?

History and Development

The Department of Human Rights first instituted numerical standards for case pro -
duction in 1984. The standards, which were established with input from enforce -
ment staff, required closure of eight investigations per month (or about one every
20 hours). According to the Human Rights Advisory Task Force Report issued in
February 1987, more than 80 percent of DHR’ s case processing enforcement offi -
cerswere meeting that work performance standard, and another 18 percent were
completing seven cases per month. " However, one former enforcement officer
noted in a 1992 memo to the former deputy commissioner that the staff had aver -
aged only six closures per month since 1987. 8 Commissioner Cooper, who
headed the department from 1987 to 1990, did not enforce aformal production

7 Human Rights Advisory Task Force, Human Rights Advisory Task Force Report (February
1987), 20.

8 Memo from Kathleen Hagen to Deputy Commissioner Tracy Elftmann, 1992.
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standard, but EOs who worked for the department during his tenure told us that
they felt continued pressure to close eight cases a month.

Discussion of a performance standard under the current administration began in
earnest in April 1992. In September 1992, the commissioner initiated the Case
Processing Production Standards Project to "establish clear production standards
for processing charges of discrimination.” 9 A human resource director from the
Department of Employee Relations served as the project coordinator, and DHR’s
management analyst provided staff support for the project. Among other tasks,
the analyst conducted a survey to learn about production standards in other human
rights agencies in the United States, and she gathered statistics to calculate the ac -
tual production rates of staff. The project also involved two employee task forces:
one comprised of enforcement officers and the other of supervisors. Theinvestiga -
tors work group recommended a standard of 70 to 83 cases per year, while super -
visors suggested 83 to 95 cases as an appropriate annual standard.

After completion of the production standards project, the commissioner set atenta -
tive production standard of 80 case closures per year in January 1993. MAPE, the
labor union that represents the department’ s enforcement officers, strongly op -
posed the new standard and proposed instead a threshold of 72 cases per year. In
March the commissioner revised the standard to the current 75 cases-per-year

level. The union filed agrievance, complaining that the final standard "consti -
tute{d] an unreasonable and punitive work rule.” 10 Despite the protest, the depart -
ment implemented the performance standard, and it remainsin effect today.

Current Department Standard

The department’ s current production standard, set in March 1993, is 75 cases per
year, or 6.25 cases each month. The range of standardsis asfollows:

Unacceptable - less than 59 cases per year (4.99/month)

Below standards - between 60 and 74 cases annually (5.00 - 6.24/month)

M eets standards - between 75 and 89 casedyear (6.25 - 7.49/month)

Exceeds standards - between 90 and 104 cases each year (7.50 - 8.74/month)

Grestly exceeds standards - more than 105 cases a year (8.75/month)
Department policy states that investigators who do not meet the minimum thresh -
old of 75 cases per year areineligible for anniversary salary increases. To receive

abonus award, an investigator must be in the "exceeds standards’ range, closing
more than 90 casesin ayear.

9 Catherine R. Johnson, Case Processing Production Sandards (November 1992), 1.
10 Minnesota Association of Professional Employees grievance #93-28-2512, (March 24, 1993).
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Investigators do not receive credit for closing "companion cases.” A companion
caseis acasefiled on or near the same date as another case, that arises from avir -
tually identical fact situation and involves essentially a single investigation or set -
tlement negotiation. Also, the department does not adjust the standard for
employee leave time, for example, medical leave or vacation time, because these
types of absences are factored into the standard. On the other hand, department
policy does alow for supervisors to make adjustments to an employee’ s produc -
tion standard in appropriate circumstances, for example, if an employeeisas -
signed to aspecid project or if acaseisunusualy complex. Recently, in an effort
to clear an accumulated inventory of older cases, department management decided
to give investigators 1.25 credits for closing cases that were at least 700 days old.

The standard applied to nine of the 15 case investigators on staff when we per -
formed thisstudy. Two investigators act as liaison officers to minority communi -
ties, and since these enforcement officers spend only 50 percent of their time
investigating cases, their closure standard is 37.5 casesayear. For athird investi -
gator, the department has set a minimum standard of 52.5 cases per year because
of her language trand ation responsibilities. Three additional investigators, who
joined the department in 1994, were expected to close 63.75 cases per year, or 85
percent of the full production standard.

Production Standardsin Other States

Itisdifficult to draw comparisons with production standards in other jurisdictions
because of differencesin intake procedures, requirements for closure, methods of
counting cases, and other variations. For example, in some states enforcement of -
ficers handle both intake and investigations, and these states impose lower produc -
tion requirements than states where investigators have no intake responsibilities.
Some state agencies award credit for companion cases while others do not; some
production standards are set to take into account leave time, whilein other states
the standard is pro-rated for vacation or sick leave periods. Despite these differ -
ences among states, we think it is still useful to compare the Minnesota Depart -
ment of Human Rights' production standard with those in other states.

We collected production standard information from 27 states besides Minnesota.
In genera, we found that:

Minnesota’ s production standard issimilar to standardsin other
states.

The average production requirement for these states was 7 cases per month, rang -
ing from alow of 4 to 5 closures per month in Alaska, Missouri, New Hampshire,
Oklahoma, and South Carolina, to the highest standards of 12 closuresin Wiscon -
sin, and 15 per month in Nevada. Fifteen states (56 percent of the 27 who re -
sponded) had a standard that equaled or exceeded Minnesota’ s requirement of
6.25 cases per month, or 75 cases annually.
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Enforcement Officer and Department
Production Levels

We studied department data on individual enforcement officer production levelsin
fiscal year 1995 and found that:

Only 9 of 15 enfor cement officer swere expected to produce at a
rate of 75 cases per year in fiscal year 1995, and only 8 of the 9 met
that standard.*

Of the 15 enforcement officers who investigated casesfor at least eight monthsin
fiscal year 1995, eleven of them, or 73 percent, fully met their case production
standard. Eight of the 9 enforcement officers closed an average of at least 6.25
cases per month; one of the three investigators on provisional status met the re -
quirement of 5.31 cases per month; and two of the three investigators with other
adjusted production standards fulfilled their requirements. Among the full-time
EOs, the lowest production rate was about 4.8 cases per month, and the highest
producer closed 9.7 casesamonth. Overall, in FY 1995, the department’ s EOs
closed amonthly average of 6.29 cases, dightly more than the production standard
of 6.25 cases.

We can use the quantitative standard of 75 cases ayear to calculate the depart -
ment’ stotal case production capacity. If al 15 enforcement officers met their indi -
vidual standards, then the department would be able to close at least 994 casesin a
year.12 Or, applying the monthly average of 6.29 cases from FY 1995 to all staff,
the department’ s capacity should be 1,132 cases per yesr. 13 Under either scenario,
it isclear that the department has a problem. These statistics show that:

Without an increasein staff and/or enfor cement officer productivity,
the department will not be ableto close enough casesto handlethe
1,200 to 1,400 chargesfiled each year.

Aswe discussed in Chapter 1, the department is training four new investigators
who will join the permanent staff, on probationary status, in March 1996. The ad -
dition of four more EOs will increase the department’ s capacity by about 300

cases per year, enabling the department to close 1,300 to 1,400 cases annually.
Thisrate of production will be adequate to clear the cases filed annually, if casefil -
ings remain at their present levels, but it will provide little excess capacity for the
department to address the backlog of cases that accumulated while the new offi -
cerswerein training.

11 The department provided us with copies of the monthly production reports submitted by each
case processing unit supervisor. We used these data to cal culate the production statistics presentel
here. The department claims that, when evaluated on an anniversary year basis, al investigators ae
meeting their respective standards, but our data show otherwise.

12 We calculate this figure based on nine enforcement officers producing 75 cases a year, thre
EOs producing 63.75 cases a year (85 percent of the full standard), two investigators working half-
time to close 37.5 cases per year, and one officer closing 70 percent of the full standard, or52.5
casesayear.

13 Calculated as 15 officers times 6.29 cases per month times 12 months per year.
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| mpact of the Production Standard

The use of aquantitative production standard for enforcement officers carries
somerisks. A numerical standard provides someincentive for investigatorsto
choose cases that they can close quickly or easily. For example, in order to meet
the monthly production standard, an investigator might select several simple cases
rather than concentrating effort on one complex case. This practice of "creaming"
cases could be particularly harmful if probable cause cases are |eft to languish and
deteriorate while other cases, such as dismissals or no probable cause cases, arein -
vestigated. Another possible unintended consegquence of the production standard
could be an adverse effect on the quality of case investigation.

DHR has addressed both of these problems by holding case processing unit super -
visors responsible for monitoring the quality of investigators work and also for en -
suring that older, complex cases are not ignored in favor of newer, straightforward
cases. Some other states have tried to develop performance measures for investi -
gation quality, for example, the percentage of casesthat are returned to an investi -
gator for additional work or revisions. It istill too early to tell whether these
measures will prove useful for ng investigator performance and counterbal -
ancing the weight placed on numerical production standards.

Finally, some critics object to a production standard approach because they claim
it acts as a ceiling on production, rather than afloor. One former investigator ex -
plained it thisway:

in order to make sure you had enough closures for the next month, you would
"bank’ closures beyond your [quotal, even though you might have been able to fin-
ish them that month, just to make sure you met next month’s goal. | think actu-
ally, on occasion, thisresulted in fewer cases coming in per month.

The department tried to motivate enforcement officers to exceed the production
standard by offering the possibility of financia rewards; however, due to budget
congtraints, the department has not been able to offer bonus pay to employees.
Nevertheless, it is clear that not all enforcement officers view the standard as a
ceiling on production since there are several DHR investigators who regularly ex -
ceeded the required 6.25 cases per month. In addition, the department eval uates
performance on an annual, rather than a monthly, basis, which reduces the incen -
tive for employees to hold completed cases from one month to another.

Although we recognize the limitations of a production standard, we think that, on
balance, a standard is beneficia as aguideline for good performance. 1t can focus
investigators' attention on one of the department’ s primary goals--closing casesin
atimely manner--and provide important incentives for enforcement officersto
work as efficiently as possible. Appropriate employee training and proper over -
sight on the part of supervisors and managers can help to prevent the creaming of
easy cases or an undue emphasis on speed to the neglect of quality.

In summary, the department’ s current production standard of 75 cases per year
seems appropriate, when compared with other state standards, and when viewed in
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light of actual case production. However, some DHR investigators are able to pro -
duce at a higher rate than 75 cases per year, and a number of statesimpose a

higher standard than Minnesota. The department’ s present production level (about
1,200 cases per year) istoo low to manage the department’ s incoming casel oad,

let alone address its mounting backlog. For this reason, we think the department
needs to look for ways to increase production, by improving the productivity of in -
dividual employees, shifting resources to case processing, or both. In addition, we
recommend:

The department should ensurethat case processing enfor cement
officers meet the production standard. Additional training or
closer supervision should be provided for employeeswho fail to
meet the standard, and appropriate disciplinary action should be
taken if performance continuesto be below expectations.

EMPLOYEE MORALE AND JOB
SATISFACTION

Thework environment and the level of employee satisfaction can certainly affect
productivity. Inthe past few years, the Department of Human Rights has suffered
from low employee morale and conflicts between management and the union that
represents the department’ s professional employees. One consultant to the depart -
ment described the environment as "toxic," a characterization that appearsto reso -
nate since staff we interviewed repeatedly referred to the term. 14

We conducted a survey of non-managerial employees of the department and asked
survey respondents to rate their level of satisfaction with various aspects of em -
ployment at the department. We received responses from 33 of the 49 employees
surveyed, aresponse rate of 67 percent. A copy of the survey appearsin Appendix
A. Wealso solicited their suggestions for improving the department’ s effective -
ness. Table4.1 summarizes the results of our satisfaction survey. B n general, we
found that:

M or e department employees ar e dissatisfied with aspects of their
work than are satisfied.

M ore than 60 percent of the employees who responded to our survey were dissatis -
fied with the physical office space in which they work, the quality of managerial
and administrative leadership at the department, and the general work environ -
ment. Between 50 and 60 percent of respondents were dissatisfied with the qual -
ity of professional and technical leadership, the types of staff training and
development opportunities, and the department’ s computer systems and data proc -
essing support. In the following sections, we address each of these areas individu -

14 Suzanne Sisson, "Organizational Scan of the Minnesota Department of Human Rights' (Minnea
polis, March 1992).

15 Appendix A presents additional details about the survey. About two-thirds of employees whore-
ceived the survey responded.



ANALYSISOF CASE PROCESSING EFFECTIVENESS 75

Table 4.1: Job Satisfaction

Total

Very Moderately Moderately Very
Satisfied Satisfied Dissatisfied Dissatisfied Percent Number

Computer systems and data process- 6.7% 40.0% 26.7% 26.7% 100% 30
ing support available to you.

Clerical assistance or support. 20.0 56.7 16.7 6.7 100 30
Amount of staff training and develop- 12.9 38.7 22.6 25.8 100 31
ment

Type of staff training and develop- 18.8 25.0 28.1 28.1 100 32
ment

Quality of professional/technical lead- 12.9 29.0 38.7 194 100 31

ership (including civil rights legal is-
sues, investigation methods, and
other technical or professional as-
pects of your work).

Quality of managerial and administra- 12.9 194 25.8 41.9 100 31
tive leadership.

Physical space in which you work 6.3 9.4 21.9 62.5 100 32
General work environment. 6.3 25.0 375 31.3 100 32
Your job overall. 15.6 53.1 18.8 125 100 32

Note: The question asked was: "How satisfied or dissatisfied are you with each area?"

Source: Program Evaluation Division analysis of data from Human Rights Department employee  survey, December 1995.

ally, presenting information gathered from the survey, staff interviews, and our
own observations.

Our survey and interviews also showed that there are many employees who are
committed to the work and the purposes the department was established to serve.
Table 4.1 shows that more than half of employees responding were either very sat -
isfied or moderately satisfied when asked to rate "their job overall.” A third or
more of employees were at least moderately satisfied with most aspects of the de -
partment listed in the table.

Physical Office Space

More than 80 percent of the employees who responded to our survey expressed
dissatisfaction with the physical condition of the office. Almost two-thirds of re -
spondents were very dissatisfied with the physical space in which they worked,
and another 22 percent were moderately dissatisfied. 1n their written comments,
employees criticized the ventilation, noise level, drab environment, temperature
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fluctuations, and plumbing problems. Twenty-five of 32 survey respondents ex -
pressed views such as:

"I’'m convinced many of us are made physically ill by the air (mold, bacteria, etc.)
that’s circulated and recirculated in this building. It affects productivity.”

"The physical environment is drab and does nothing to lift the morale. There are
constant problems with bathroom fixtures and temperature variations. Itisasoa
very dirty environment.”

"We need to move--the air quality and cleanliness are unhealthy, leading to low
morale and an increasein sick leave usage. The furnitureisin poor shape.”

The department is located in Bremer Tower, in downtown Saint Paul, where park -
ing can be expensive. By our observation, the physical layout of the department is
not very friendly to visitors. All staff, with the exception of areceptionist, are
housed behind a closed and locked door. While we accept the need for security
and understand that the department conducts most of its business over the tele -
phone, a more open and inviting design might be appropriate for a department that
provides direct services.

Given the strong employee sentiments about the physical environment, if prob -
lemswith the current space cannot be remedied, we recommend:

The department should find mor e suitable office spacein a building
that is affor dable but accessibleto the public.

The department needs to choose alocation where rent is affordable, space is suffi -
cient, conditions are better, parking is ample and inexpensive, and public transit is
accessible. Although we do not think that the physical environment is the primary
cause of the department’ s productivity problems, we agree that improvementsto
the office space will boost employee morale and heighten their effectiveness.

Managerial and Adminigrative L eader ship

Forty-two percent of the employees who responded to our survey question about
the quality of managerial and administrative leadership said they were very dissat -
isfied, and an additional 26 percent were moderately dissatisfied. Survey com -
ments reflected ahigh level of frustration with the lack of communication between
management and staff. For example:

"More communication, feedback, more meetings or memos with updates, news,
etc. [are needed].”

"The previous commissioners used to have all staff meetings and gave updates on
case closures, staffing, etc. It waslike afamily. Now, nobody talksto anyonein
top management.”

"Administration needs to meet with staff, either formally or informally.”
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"Changes are made without the input and the understanding of peopleit will in-
volve."

In September 1995, after we completed our survey, we learned that the department
plansto begin holding quarterly staff meetings. We think thisis a positive step to
improve communications between the commissioner’ s staff and department em -
ployees.

Supervisorstold us that they are not fully informed about the actions of top man -
agement. Case processing supervisors were unable to tell us how many charges
the department received or closed in the last few years. In addition, supervisors
did not learn in advance about intradepartmental personnel changes, which shifted
employees among units.

Staff also complained about the lack of acomprehensive strategy for the depart -
ment. We learned that the department held several strategic planning meetings

last year but that no documents or plans were distributed to staff. Outside ob -
servers of the department criticized the management for being reactionary and
lacking vision. One survey respondent expressed desire for department manage -
ment to "lay out offensive strategies.” Another complained, "M anagement has
many projects going at the same time," and suggested, "Need to better prioritize
each project (high, moderate, or low priority) so time constraints can beused.” A
third wanted management to "invest some (admittedly scarce) staff timein
strategizing and agency development.” From our observations, we agree that man -
agement needs to think through its plans more carefully before making changes.

For example, the new training unit, designed to improve training for new enforce -
ment officers, had the unintended effect of hampering department productivity dur -
ing the planning and implementation phases of the project. Similarly,

management efforts to control insurgency among employees discouraged the shar -
ing of important work-related information.

At least two other indicators confirm our analysis of the troubled atmosphere at

the department. The fact that five DHR employees have filed discrimination
charges with the federal Equal Employment Opportunity Commission against the
department rai ses questions about the relationship between staff and management.
Likewise, arecent study of the Department of Human Rights by the Minnesota De -
partment of Administration found a high degree of general dissatisfaction with the
work environment, delaysin attending to problems or issues in the department,

and inadequate communication channels.

Summarizing what we learned from the survey and personal interviews, we think
that:

Management should foster a mor e cooper ative and collegial
atmospher e within the department.

Staff whom we interviewed seemed interested in collaborating on projects of com -
mon interest and concern. However, they did express fear of retdiation for criti -
cizing current department policies and apprehension that management would be
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unwilling to listen to their ideas. There are avariety of ways that management
could involve staff in improving the department. For example, the Legidaturere -
cently appropriated funds to the department to develop a new case tracking sys -
tem. Since enforcement officers, supervisors, and other staff will be the chief
users of the new system, it would be beneficial to include them in the develop -
ment process. We discuss this proposal in greater detail in alater section of this
chapter.

The ultimate measure of management is the efficiency and effectiveness of the or -
ganization. Open communications, high morale, or good office space are only
means to an end rather than the ends themselves. We criticize management pri -
marily for itsinability to steer the department on a course that would prevent de -
laysin case processing and an increasing inventory of open cases. We observe,
however, that the department has recently begun to take a course of action that is
responsive to these key problems. Management has developed a number of initia -
tivesto address the problems. Although it istoo soon to tell whether particular
projects will succeed, we give the department credit for recognizing its deficien -
cies and refocusing attention on some of them.

Professonal and Technical L eader ship

We asked employeesto rate their satisfaction with the quality of professiona and
technical leadership in the department, meaning leadership in the areas of civil
rights legal issues, investigation methods, and other technical aspects of the work.
Thirty-nine percent of responding employees were moderately dissatisfied with
this dimension of the department, and 19 percent were very dissatisfied.

Both outside observers of the department as well as current employees cited the
need for greater legal or law enforcement experiencein upper management.

Many people we interviewed remarked that neither the current commissioner, dep -
uty commissioner, nor the enforcement division director (who left the department
in October) are attorneys or had substantial civil rights law enforcement experi -
ence prior to joining the department.

One of the department’ s fundamental challenges, recognized by current manage -
ment, is the need to standardize case investigation and establish acommon ap -
proach to case processing throughout the department. A number of experienced
enforcement officerstold usthat their jobs varied considerably depending on the
case processing unit supervisor for whom they worked. To assure uniform stand -
ards across case processing units, the department needs someone outside the units
to be familiar enough with the complex, legal issues surrounding case investiga -
tion to handle policy issues and promote new case law developments as they arise.

This need has been addressed to some degree by the addition of alawyer as Policy
and Legal Affairs Director, and the creation of aworking group consisting of the
deputy commissioner, policy director, and unit supervisors. Under thisarrange -
ment the policy director has essentially assumed responsibility for technical leader -
ship in the department. In addition, the policy director has begun to meet

regularly with the Attorney General’s staff who provide legal support to the depart -
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ment. Itistoo early to tell whether the current organizational arrangement will
provide the needed oversight; however, the policy director has begun to study ran -
dom samples of casesin order to assess the quality of the investigative work and
identify waysto improve the process. We think thisisastep in the right direction.

We recommend that:;

Oneor more of thetop postionsin the department should befilled
by someone with a substantial background in civil rights law
enfor cement.

It may be that the department has met this test with recent manageria changes.
According to the people with whom we spoke, the department has functioned bet -
ter when either the commissioner, deputy commissioner, or enforcement director
was a respected source of expertisein civil rightslegal issues and law enforce -
ment. If top management can exercise credible professional and technical leader -
ship, it will gain greater respect in the eyes of the enforcement staff, who will then
be more likely to respond to management initiatives. Greater familiarity with the
civil rights enforcement field would also help management make important
changes to improve the case investigation process.

Training and Development

Investigation of discrimination chargesis a difficult job that requires motivation,
organization, and strong analytical, writing, and interpersonal skills. According to
the department and other experts, it takes ayear or longer for new enforcement of -
ficersto become fully productive. In addition, the arena of civil rights law
changes continually as legislatures modify the statutes and courts develop new in -
terpretations of those laws. All of these facts point to a need for employee training
and development, for both new and experienced enforcement officers. Wewon -
dered if alack of training might be one of the factors impeding department effec -
tiveness. Wefound that:

Training opportunities are inadequate for many existing employees,
although a thorough training program isin place for a group of
recently hired trainees.

Our survey asked how many hours of training (paid for or provided by the depart -
ment) employees completed in fiscal year 1995. The 30 employeeswho re -
sponded indicated that they received an average of about 12 hours of training in
thisperiod. About 37 percent said they received no training in FY 1995. These
figures are lower than the averages for other state employees. Accordingto a
1994 study of employeetraining in 21 state departments, 86 percent of surveyed
employees reported that they participated in some amount of training during fiscal
year 1994, and they received an average of 33 hours of training during the year. 16

16 Office of the Legidative Auditor, Sate Employee Training: A Best Practices Review (St. Paul,
April 1995), 7-8.
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We aso inquired about the amounts and types of training received by current
DHR employees and asked what types of additional training would be useful. As
Table 4.1 shows, more than half of the survey respondents were satisfied with the
amount of training they received, while just under half were satisfied with the
types of training they had. More than 50 percent of survey respondents offered
written suggestions for what types of training would be most helpful in improving
the department’ s effectiveness. Many wanted more training relating to legal is -
sues, or case law developments. Some emphasized the need for ongoing training
rather than training exclusively for new employees. Here are afew representative
comments:

"Need to be kept abreast of new case law on state and federal level.”
"More technical training/updating on legal issues would be helpful .”
Some employees were critical of the training provided by the department.

"The only thing we got in the past few years is indoctrination on political correct-
ness and diversity. How about investigation training?

"The department relies too heavily on in-house, arbitrarily selected, ’ specialists
for professional training."

"New training unit seems to be getting appropriate training. What about EOs who
are learning on the job?"

We think that:

Thedepartment should institute a comprehensivetraining and

development program, especially for enforcement officers. The
program should focus on keeping officer sabreast of changesin
relevant case law and developing their investigative skills.

In our view, improved training could have multiple benefits. It could provide the
technical information that investigators need, and it could improve employee mo -
rale, foster ateam spirit, and create a better work environment. The department
could collaborate with staff at the Attorney Generd’ s office who could provide
case law updates. In addition, there are a number of enforcement officersand su -
pervisors with legal training and/or considerable expertise in the field who might
be ableto lead training sessions.

Trainee Unit

In the past, new enforcement officers spent afew weeksin orientation sessions but
soon joined a case processing unit and commenced casework. The current admini -
stration established a different system. Management concerns about both the lack
of orderly training and what they perceived as a negative organizationa culture
into which new employees were socialized one by one prompted the changesin
training. The department developed plansfor atraining unit in 1994, accumulated
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vacancies in enforcement officer positions, and hired five trainees in March 1995
to undergo a year-long program of training and apprenticeship. Thetraining pro -
gram was designed to provide extensive training in civil rights law, investigative
techniques, analytical methods, communication skills, and other aspects of the job
of enforcement officer. MAPE initially resisted the plan, objecting that it delayed
full staffing of vacant positions and downgraded compensation for the work per -
formed by enforcement officers, but eventually agreed to accept it.

We interviewed the director of the training program and reviewed the training
schedule but did not evaluate the program in detail sinceit is still underway. Itis
clear that the program was thoroughly planned, with explicit training modules,
speakers, opportunities for feedback, and supervised work. But, aswe discuss
elsewhere, the program required the department to take staff positions away from
case investigations for alonger period than previous practice required. Asof late
1995, the department has two investigator position vacancies. 7 |tisnot clear
how the training program concept will be applied to these vacancies or others that
become available one at atime.

Nevertheless, the training program demonstrates that the department appreciates
the need for training. Some enforcement officers expressed the view that the train -
eeswere using all the department’ s training resources, and the needs of existing
employees were being ignored. Somehow, the competing needs of new and exist -
ing employees have to be reconciled in an environment where new discrimination
charges arefiled every day and only alimited amount of time away from work can
be justified.

COMPUTER INFORMATION SYSTEM S

The effectiveness of the Department of Human Rights has been impaired because
itsinformation systems do not adequately support its operations. Every year the
Department of Human Rights handles thousands of cases, each of which passes
through a complex process involving several units of the department. In addition,
both statute and administrative rule impose restrictions on the amount of time the
department can take at various stages of the process. Enforcement officers, who
handle about 75 cases at atime, need away to keep track of the progress of each
case. When acharging party or respondent calls the department for information
about a case, staff must be readily able to identify the case’ s location and answer
guestions about its status. Perhaps most important, managers need reliable statis -
tics about the department’ sinventory of cases and its productivity in order to de -
tect problems and make necessary changes.

In our review of the department’ s management information system, we asked
these questions:

How well hasthe department’sinformation system wor ked?

17 One of the original trainees |eft the training program, and one enforcement officer resignel from
the department.
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Doesthe department have a reasonable systems development plan
that respondsto known case tracking deficiencies and will meet
future needs?

To answer these questions we examined department records and reports on thein -
formation system and its development, including copies of externa consultants
evaluations of the system. Welooked at statistical reports generated by the depart -
ment’s computer, and interviewed department personnel familiar with the system
and involved with planning for future changes. We spoke with staff from theIn -
formation Policy Office, who have consulted with the department on its systems
development plan. Finaly, through the process of extracting data from the system
for our evaluation study, we learned more about the system’ s capabilitiesand limi -
tations.

Current Sysem

During the 1980s the department’ s case tracking system operated on a computer
platform at the University of Minnesota. In the late 1980s the University’s com -
puter center informed the department that it was the sole user of what had become
an obsol ete database management system, and that the University planned to dis -
continue supporting it. 1n 1989 the department requested funding for a new, in-
house information system. The Legidature responded by appropriating $140,000
for system development and implementation. The new system became opera -
tional in July 1992, and it is still in use at the department in early 1996.

Although the current system is only three-and-a-half years old, we found that:

Theinformation system has numer ous problems, including poor
documentation, insufficient checks on data entry, and badly
designed output.

We asked the department to provide us with documentation for the system, and
weretold that no documentation was available. The department did produce alist
of the database tables that comprise the system and the information fields that
make up each table, but it could not locate further descriptions of thefields' con -
tents or schema of the system design. Thislack of documentation hindersthe de -
partment from understanding the system’ s internal operations.

In our review of the statistical data we extracted from the system, we detected
many examples of data entry errors, including duplicate listings of case numbers,
ineligible codes, and implausible dates. For example, the system would allow an
operator to enter "1929" instead of "1992," an error that would affect the calcula -
tion of time elapsed in processing the case. For information fields such as"charg -
ing party’srace," the system did not restrict entries to the list of eligible codes, so
there were meaningless entries in some of the records.

We looked at a number of the statistical reports produced by the system and found
them poorly designed and hard to understand. For example, areport titled "Cur -
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rent Status Summary" lists the number of cases in more than fifty overlapping
categories but fails to tell the reader the time period covered. Thereport hasafi -
nal line called "Tota" but it is unclear which categories are summed to arrive at
the total.

The department blames the problems with the information system on the lack of
competence of itsformer systems staff. Although we agree that some responsibil -
ity for these system deficiencies rests with the programmers who designed the sys -
tem, we think that:

The current administration bear s someresponsibility for allowing
problemswith the information system to develop and continue for
several years.

The present commissioner began histenurein mid-1991. System implementation
took place ayear later, in July 1992. However, the department did not focus on its
system problems and develop aplan to fix them until the end of June 1994. In -
stead, the department readily admitted that itsinformation system contained erro -
neous data and cited the problems when it received external requests for
information about the department’ s productivity. DHR’s 1993 performance report
presented no statistical data at al, and in response to our office’s critique of there -
port, the commissioner wrote:

For years the Department of Human Rights has struggled with an obsolete, unreli -
able computer information system that does not support the agency’ swork. Asa
result, the Department does not have accurate, reliable data to include in the per-
formance report.18

Similar language appeared in the department’ s 1994 annual performance report. 19

However, with the help of an outside consultant, we found it possible to extract
data from the system, run a series of logical checks on the datato detect errors,
and review case filesto correct those errors, al within afew months. Wefound
that:

Although the infor mation system needsimprovement, it contains
the basic data needed to assess the performance of the
department’ s case processing program.

In Chapter 3 we presented a statistical profile of the department’ s case processing
system. Our analysisrevealed agrowing backlog of casesin investigation, alarge
percentage of casesthat are not processed within the statutory deadline, a problem
with the length of time cases spend in supervisory review, and delaysin the ap -
peals process. The department could have conducted similar analyses on its own

18 Annual performance reports were required of 21 state agencies underMinn. Laws (1993), Ch.
192, Sec. 39-41. Letter from Commissioner David Beaulieu to James Nobles, Legidative Audibr,
June 17, 1994.

19 Minnesota Department of Human Rights, Annual Performance Report (St. Paul, September
1994), 2.
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if it had been aware of the types of data available in the current system and had
some grasp of the magnitude of errors.

In our view, the commissioner’ s mistaken opinion that the current system could
not be used for these purposes reflects a more significant problem within the de -
partment. We found that:

Thedepartment lacksthe expertiseit needsto take full advantage
of itscurrent information system.

The department has no permanent staff who understand the inner workings of its
computer system. The department needs someone on staff who can design new
dtatistical reports, modify the program code as errors are detected, or reprogram
the system to handle new capabilities. We submitted to the department a request
for basic case processing data, similar to the data we requested in 1981 and 1983,
inmid-May 1995. At the end of June 1995, we received word that the department
had been working on our request but was unable to fulfill it, and therefore, we
would need to hire a programmer for our project. The vendor with whom we con -
tracted took less than two weeks of working time to compl ete the assignment.

In summary, we agree with the department that its current system is not ideal.
However, we think the department could make better use of the datain itsinforma -
tion system. Itsfailureto do so stemmed in part from alack of expertise within

the department. Without permanent staff who had the appropriate expertise and
training to manage the system, the department was unable to meet requestsfor in -
formation from the Legislature and the public, or to use such information for its
OWN management purposes.

Future Systems Development

The department received a specia appropriation from the Legidature totaling
$702,000 for fiscal years 1995-97 to redesign itsinformation systems, including

the case tracking system. The department chose to focus its attention first on the
contract compliance unit, which had previously been relying exclusively on man -
ual recordkeeping. A consultant was hired to design that system, and unit staff
worked closaly with the consultant to describe their needs and identify waysthe
system could increase their productivity. It became operational in November

1994, and, with the exception of afew remaining problems, the unit supervisor

and staff are satisfied with the system and think that it has enabled contract compli -
ance to improve its service to the public.

Although the department successfully developed the contract compliance system,

it did not prepare a specific statement of the scope of work it expected the contrac -
tor to complete, or alist of the deliverables due at the completion of the contract.
When the contract ended, the department was in disagreement with the vendor
over whether the job wasfinished. In the end, the department decided to write a
new contract with a different vendor to complete the work. The department
showed alack of business office expertise in executing the contract and account -
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ing for expenses. For example, expenditures for the contract were consistently as -
signed the wrong object code in the statewide accounting system.

Despite the department’ s success in developing a contract compliance information
system, we are concerned about its efforts to redesign the case tracking system
used by the case processing units. We cannot measure the department’ s perform -
ance in thisareavery well since the new system will not be completed until the
end of fiscal year 1996 and will not be fully refined until the end of 1997. How -
ever, we have looked at the department’ s planning process to this point (October
1995), and the steps taken to develop a new system. Based on our review, we
think that:

The department has madelittle progress, so far, in designing and
implementing a new casetracking system.

The Information Policy Office in the Department of Administration gave DHR a
rating of "satisfactory" for itsinformation system enhancement plans and recom -
mended full funding of the proposal. However, IPO noted that "both the project
plan and a cost, benefit, and risk analysis are incomplete. Thereisno plantore -
fine, monitor, and manage costs.” 20 |n addition, PO told usthat it lacks sufficient
staff resources to provide proper oversight to systems development projects as
small asDHR's.

If a case tracking system is to be successfully developed, there will have to be ac -
tive participation by the unit supervisors and enforcement officersin intake and
case processing units, who will be users of the system, and who presumably know
what information might be useful and how a system could improve the work proc -
ess. Unfortunately, as of October 1995, we found that few people in the depart -
ment had been involved in planning for the system. There had been several
meetings, but, as far as we know, there was no formal strategy to gather feedback
and ideas from all case processing staff. When we interviewed the systems deve -
opment administrator in October, we learned that the development steering com -
mittee had not met for several months. There is no document defining user needs
that could serve as a starting point for development, and we could find no written
budget more recent than a preliminary cost worksheet dated January 1994.

The department employs one person, originally hired as the network administrator,
who is now responsible for overseeing the devel opment of the new case tracking
system. However, it has taken sometime for this person to familiarize herself

with the department’ swork and its current information system. Also, thisindivid -
ual’s salary isfunded by the special, three-year appropriation for systems develop -
ment. We are concerned that the department, as of yet, has no permanent

positions set aside for systems administration and maintenance.

20 Information Policy Office, 1996-97 Information Resource Funding Recommendations (St. Paul,
February 1995), 50.
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STRATEGIESFOR IMPROVING
PERFORMANCE

Thereislittle debate among the people we talked to on one point: delaysin case
processing hinder achievement of the department’ s mission, lead to an unproduc -
tive use of time in handling phone calls from parties to the case, and require the ex -
penditure of time to become reacquainted with cases that havelainidle. Most
charging parties assume that something will happen promptly when they filea
charge. They become upset and disillusioned when they do not see anything hap -
pening. Respondents also have aright to expect that their case will be pursued
promptly. The respondent’ s position usually prevails, but three-quarters of respon -
dents use lawyers, and cases can be expensive and disruptive.

Thereis also general agreement that "justice delayed isjustice denied.” If cases
take too long, witnesses or parties to the case cannot be located, evidence disap -
pears, and withesses memories become unreliable. In addition, cases can become
harder to settle with the passage of time since the stakes in the settlement, such as
back pay, increase over time.

We have discussed a set of factors that we see affecting the productivity and effec -
tiveness of the Department of Human Rights. We have discussed management,
professional leadership, training, and other factors identified in our survey andin -
terviews. These are factorsthat are within department administrative control al -
though improved performance in any of these areas probably requires on-going
efforts rather than a quick fix.

There are severa dternatives that the Legidature will need to consider in setting
policy for the Department of Human Rights:

L egidatorsneed to consder whether the department’s performance
problems ar e solvable by an increasein the department’s budget;

They need to decide whether and how the department should set
prioritiesin the face of limited resour ces; and

They need to consder whether to move the department to a different
organizational setting or modify itsstructure.

Aswe discuss below, we think the department should be able to handle the present
level of casefilingswithin its current budget through internal reallocation of re -
sources and some of the improvements discussed earlier in management, supervi -
sion, training, and information systems. We think there is good reason for the
Legidature to consider a different organizational structure for the department be -
cause of the instability and vulnerahility of the department over many years. Fi -
nally, wethink it is absolutely vital that the department commit itself to screen
cases, establish priorities and take other steps to bring the number of cases closed
each year into balance with the number filed, no matter what the resource con -
straintsit faces in the future.
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Adequacy of the Department’s Budget

Our report concludes that EOs are assigned too many cases to permit them to keep
up with developmentsin each case. At the present rates of production, the depart -
ment’s inventory of open casesis growing. Even if every enforcement officer as -
signed to case processing were meeting the department’ s production standard,
there are not enough fully trained, full-time investigators to handle the workload.
In addition, annual filings have been higher in the past, and they could be higher
inthe future. Therefore, a case could be made for increasing the department’s
budget.

However, we do not recommend that the department’ s budget be significantly in -
creased without some other organizational changes. In the past the department
has been given increased resourcesto clear the backlog of cases, but this proved to
be atemporary solution. The number of open cases was reduced to manageable
proportions, sometimes through extraordinary efforts, but when close attention to
the problem was diverted, the problem redevel oped.

With its present budget and plans, the department could assign around 17 or 18
full-time equivalent enforcement officers to case processing, and if each closed 75
cases, the department would close about 1,300 to 1,400 cases per year. Thisis
roughly equal to the number of casesfiled in each of the last three years. Under
this scenario, the department would be able to handle the workload of incoming
cases, but would be hard pressed to clear the current inventory of open cases.

The best argument for favorable consideration in the next budget session of the
Legidlature would be the department’ s successful implementation of needed organ -
izational changesthat do not require additional funds. Above al, the department
needs aplan that anticipates alevel of case filings beyond what it can handlein a
routine, first-come-first-served fashion. We take up thisissue in the next section.

Case Processing Priorities
Regardless of its budget and other activities, we recommend:

Thedepartment should striveto close at least asmany casesasare
opened each year.

If the number of casesfiled islow, and the department has the capacity to give
each case full treatment, then prioritization is not necessary. 21 But based on are-
view of the number of chargesfiled between 1978 and 1995 (see Table 3.1) itis
unrealistic to expect that the department will always be able to provide atimely in -
vestigation for all cases. Therefore, wethink it is necessary for the department to
set priorities for its case processing program.

21 Eveninthe case of this unlikely event, there are community outreach and education activites,
now performed on aminimal level, that could be expanded. Increased effort in those activites could
result in more or better charges being filed.
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The statutes governing the Department of Human Rights permit and encourage the
department to prioritize cases. They mandate prioritization of cases where thereis
evidence of irreparable harm if immediate action is not taken, evidence of arepri -
sal, potentia for broadly promoting the policies of the Human Rights Act, strong
evidence supporting the allegation, and certain other grounds. 22 The statute also
states:

The commissioner may adopt policies to determine which charges are processed
and the order in which charges are processedbased on their particular social or le-
gal significance, administrative convenience, difficulty of resolution, or other
standard consistent with the provisions of this chapter. 23

The Legidature added this language in 1983 after our earlier report recommended
stronger and clearer authorization of prioritization. The need to set prioritiesis
now well-recognized at the EEOC and in state agencies around the country. Staff
at the Minnesota Department of Human Rights have acknowledged this need as
well. To some extent, the department’s early dismissal standards, incorporated in
1994, rest on the concept that the department needs to select the cases on which it
will focusits primary attention. Early dismissal standards outline the circum -
stances under which case processing enforcement officers can dismiss cases with -
out completing afull investigation. However, aswe saw in Chapter 3, the
department continuesto use afirstin, first out framework to handle most of its
Cases.

We recommend:

The department should heed the message of statutory language that
haslong been in place. 1t should identify high-potential casesand
dismissor otherwise dispose of low-paotential cases, if resour cesdo not
allow full treatment of all cases.

Thereis some debate over where, exactly, in the process, prioritization decisions
should be made. Some argue that the department is obliged to accept al charges
meeting minimal criteria, but then can decide which charges are processed and in
what order. Others suggest that cases can be screened out before they are formally
filed and docketed.

Aswe discussed in the last chapter, a charging party makesinitial contact with an
intake officer who drafts the charge and passes the case to another enforcement of -
ficer. We discussed the issue of screening or prioritizing cases with many DHR
staff, and with officials at EEOC and other state and local human rights agencies.
Some DHR enforcement officers complained that intake workers accept marginal
cases, in part because their responsibility for a case ends once the charge is dock -
eted; intake officers do not have to deal later with weak cases or poorly drafted
charges. EOs suggested that it is easy for intake personnel to err in favor of the
charging party, especialy when that party isangry or distraught. 1t ismore diffi -
cult to tell apotential charging party that he or she does not have a prima facie

22 Minn. Stat. §363.06 Subd. 4 (1).
23 Minn. Sat. §363.06 Subd. 4 (7). (Emphasis added.)
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case than to accept a dubious case and have another person deliver the bad news
later in the process. Clearer department policies and closer supervision of intake
staff are needed to counteract this tendency.

The Department of Human Rights has experimented with the organization of case
processing over the years. At timesin the past, enforcement officers handled both
intake and investigative responsibilities, and there was no separate intake unit. At
another time, DHR operated with three specialized tiers of case processing: in -
take, a second tier, which handled quick settlements and dismissals, and a third
tier aimed at more complex investigations.

Although many of the case processing staff we interviewed thought the advan -
tages of the three-tier arrangement outweighed its disadvantages, the department
ultimately abolished the structure. Enforcement officersin the third tier com -
plained that they were left with all of the hardest cases but were expected to close
cases at the same rate as the second tier. We also heard that some staff thought it a
waste of time to have staff in the second tier work on acase, only to have it passed
along to third tier, where a second enforcement officer would have to becomefa -
miliar with the facts of the case.

Overall, the department needs to assess the relative merits of the various organiza -
tional aternatives, weighing the benefits of specialized units against the improved
accountability inherent in units with broader responsibilities. The Minneapolis
Civil Rights Department, for example, is a strong advocate of conducting the com -
plete process within a single unit accountable for the results. In fact, most of the
time, the same investigator handles intake and subsequent investigative work on a
case. According to the Minneapolis agency, if achargeis badly drafted, the prob -
lem cannot be shifted to someone else. If a case appearsto be weak, thereisno
opportunity to have someone else deliver the bad news to the charging party.

Credit or blame for excellent or poor investigative work is easier to assign and ac -

cept.

Minneapolis representatives a so stressed the importance of careful, probing ex -
amination of cases at intake so that cases will be regjected if their assertions cannot
be supported by evidence. If the state DHR wantsto cut down on the number of
cases that are in the process for ayear or more, but end up as dismissals, it should
consider implementing some of the techniques used in Minneapolis and else -
where. We recommend:

The department should provide potential charging partieswith a
realistic estimate of how long the process usually takes, and

Thedepartment should tell potential charging partieswhat evidence
will be necessary to provether case and give them an honest
assessment if their case appear sweak.

Intake workers should also identify cases that meet the priority criteria established
inlaw and also mark cases that meet criteria established by the department. Al -
though there is aways the chance that a new and unexpected development will
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arisein acase, expertsin other states and staff in DHR told us that, in most cases,
an experienced investigator can assess the potentia of a case with basic informa -
tion from the charging party and the respondent. We think the department should
rely on this principle to restructure itswork. First, it should quickly close casesin
which investigation shows little promise of supporting the charging party’ s origi -
nal allegation. Second, it should give priority treatment to cases that appear to
have high potentia to become probable cause determinations, especially those
case that are likely to deteriorate without prompt action.

Organization of the Department

During the 1995 session, legidators who had heard criticism of the department
considered areorganization of DHR to improve its performance. One proposa
recommended placing the department in the Office of the Attorney General. In
this section of our report, we compare the organization of DHR with human rights
agenciesin other states. We also discuss the potential trade-offs among different
organizational structures.

We collected information on the organization of human rights agenciesin other
states and found that:

DHR hasa different organizational structurethan thecivil rights
enfor cement agenciesin most other states.

Forty-seven of the 50 states have a unit within state government that investigates
clamsof illegal discrimination. 24 1n at least 35 of those 47 states, Givil rightsen-
forcement is governed by a human rights commission or board. Boardsvary in
size, ranging from as few as three commissioners (M assachusetts) to as many as
20 (North Caroling). Commission members are typically appointed by the gover -
nor and confirmed by the senate and serve staggered terms of anywhere between
three and six years. In some states statutes mandate the geographic, political, or
community group composition of the commission.

Most commissions meet periodically asafull body (usualy monthly, bimonthly,
or quarterly). Commission members are generally paid a per diem allowance for
the time they devote to commission affairs, rather than receiving an annual salary.
Typically, afull-time executive director appointed by the commission supervises
staff and administers the day-to-day affairs of the commission, such asthe investi -
gation of charges of illegal discrimination.

In anumber of states, the human rights commission bears the responsibility of
making final determinations of reasonable or probable cause. Commission staff
investigate cases filed by charging parties and present their findings and recom -
mendations to either the full commission or asubcommittee. The commission
then serves asaquasi-judicia panel that renders a determination in the case.

24 Alabamaand Mississippi do not have comprehensive state equal employment opportunity laws
their citizens rely on the federal government for protection from employment discriminaton. Arkan-
sas has a state fair employment practice law, but discrimination claims are filed through thgudicia
system rather than an administrative agency.
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In other states, commission staff issue determinations without the review of the
commission. In caseswhere the staff find probable cause but are unable to forge a
conciliation agreement between the two parties, the commission members will
hold a hearing to decide the case and award damagesif applicable. Staff decisions
other than probable cause can aso be appealed by either charging party or respon -
dent to the commission.

We asked representatives of state agencies to discuss the relative strengths and
weaknesses of the commission structure. Staff appreciated the political insulation
that a commission can provide. A supportive commission committed to upholding
civil rights law and representative of diverse interests can shield the staff and ex -
ecutive director from changing political winds or pressure from influential respon -
dents. Staff also mentioned that charging parties and respondents feel more
satisfied with decisions rendered by a commission because they have the opportu -
nity to appear before alive hearing pandl.

Some states offered criticism of the commission structure. Drawbacks included:
(2) alack of civil rights expertise among commissioners, who need to be able to
understand and apply complex legal issues; (2) the difficulty of organizing com -
mission meetings around members busy schedules, and the corresponding back -
log in cases and hearings; and (3) staff inability to handle daily affairs without
commissioners interference.

In December 1995, the Minnesota Department of Human Rights established an ad -
visory task force, composed of representatives from various minority communi -
ties, attorneys, state agencies, and foundations. It is till too early to tell what role
the task force will play, but it may serve to strengthen the department’s public im -
age and help DHR forge better relations with specific citizen groups.

We aso studied the role of state attorneys general in enforcing civil rights statutes
and found that:

Only two statesrely on their attorney general to investigate
discrimination claims.

In Vermont the attorney general’ s office has historically shouldered responsibility
for investigating claims of discrimination. However, in 1988 the Vermont Legida -
ture established a human rights commission to address discrimination claimsin
public employment, housing, and public accommodations. In organizing the com -
mission, the Vermont L egidature attempted to resolve the inherent conflict that
arose whenever someonefiled a claim against a state agency. In these cases, the
attorney genera’ s office would have to provide legal representation to the state
agency, but also act as enforcer of the law for the charging party.

Vermont's parallel process for managing the investigation of discrimination claims
isnot ideal, by the assessment of key staff in the two offices. The human rights
commission and the attorney general’ s office differ in their jurisdictions, intake
processes, determinations proceedings, and hearings. The division of responsibil -
ity creates complicationsfor citizens wishing to file claims and staff trying to as -
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sure uniform interpretation and enforcement of the law. The director of the com -
mission thinks that it would be better to combine functions so that al statutory dis -
crimination investigations would occur in one place.

The civil rights section of the Arizona Attorney Genera’ s office enforces three
state laws: the Civil Rights Act, the Fair Housing Act, and the Disabilities Act.
The section employs about 18 investigators and 9 attorneys, who together investi -
gate charges of discrimination in employment, housing, and public accommoda -
tions; render determinations on the merits of such charges; and attempt to
conciliate charges where reasonable cause isfound. If no settlement can be
reached, the office issues aright-to-sue |etter to the charging party becausethe at -
torney genera has no power to act as a hearing officer.

The office has a 12- to 18-month backlog of pending cases, much like many other
civil rights enforcement agencies. According to civil rights section staff, the pri -
mary benefit of merging civil rights with the attorney general’ s officeis the exper -
tise of the lawyers and the emphasis on law enforcement. However, the system’s
weakness isits susceptibility to achanging political environment, since the attor -
ney general is an elected position.

Finaly, our research showed that:

In at least 20 states, the civil rights enfor cement agency is affiliated
with alarger agency, sometimesfor administrative pur posesonly.

Figure 4.1 lists the 20 states in which civil rights enforcement is housed within a
larger state agency. In eight states the human rights investigation arm of govern -
ment is associated with a department handling labor-related affairs such as occupa -
tional safety and workers' compensation. Four states house civil rights
enforcement in the Governor’s Office.

In anumber of cases, statute specifically statesthat the human rights agency will
be located within another department for administrative purposes only. For ex-
ample, the Georgia Commission on Equal Opportunity (CEO) is organizationally
under the Office of Planning and Budget in the Governor’s Office. The OPB han -
dles budgets, accounting, and payroll for the commission but does not interfere
with the policy decisions of the CEO. Similarly, in Montana, the Human Rights
Commission is attached to the Department of Labor and Industry, which provides
centralized services support to the HRC in areas such as computer support, pay -
roll, purchasing, and human resources, but has no line authority over commission
staff, personnel decisions, or expenditures.

Wethink that:

The Minnesota Department of Human Rights could benefit from
affiliation with alarger state agency, which could provide DHR
with administrative assistance in areas like computer systems,
budgeting, and human resour ces.
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Figure 4.1: Civil Rights Agencies Affiliated with
Larger Government Entities

State

Alaska
California
Colorado
Connecticut
Delaware
Georgia
Louisiana
Missouri
Montana

New Jersey
New Mexico
New York
North Carolina
North Dakota
Oregon
Pennsylvania
South Carolina
South Dakota
Utah
Wisconsin

Office with Which Civil Rights Agency is Affiliated

Office of the Governor

State and Consumer Service Agency
Dept. of Regulatory Affairs

Dept. of Administrative Services

Dept. of Labor

Office of the Governor

Office of the Governor

Dept. of Labor and Industrial Relations
Dept. of Labor and Industry

Dept. of Law and Public Safety

Dept. of Labor

Executive Dept.

Dept. of Administration

Dept. of Labor

Bureau of Labor and Industry
Governor’s Office

Executive Department

Dept. of Commerce

Industrial Commission

Dept. of Industry, Labor, and Human Resources

Source: BNA Labor Relations Report, 1994.

Aswe discussed earlier in this chapter, the department has struggled to develop a
useful, effective information system. Likewise, it has experienced trouble with
personnel management and financial management in the past. For example, the
department had trouble negotiating with MAPE over plans to start an enforcement
officer training program, and, as noted earlier in this chapter, faced setbacksin its
computer systems development project because of problems with contract admini -
stration. DHR might benefit from the expertise of agencies such as the Depart -
ment of Employee Relations, the Information Policy Office, and the Department
of Finance. Beyond that, there may be more extensive ways to restructure the de -
partment to improve its ability to handle routine operations while not diminishing
the department’ s prestige or autonomy.
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1860 eyveils. (Data also confirmed by wour reped. ) Sinea 1930 ke dollars available for slaffing have
dmesined sigrificanily. The budget dala used in your raport for comparalive purposes includes the
appropralions for the computer inilalive and fails to detail 1ne gignificant annual budpgel reduclions
upon staffing and the erforcemert capacity of the agency, The agency has eliminated 13 positians
and reduced management due to reductians in the funds available for =taffing. Despata these
reductions, the number of cases panding is e than whan the agensy had a sialf complement of
T} This has peen accomplishad by rearganizing the agansy, shifling resources to suppart tha
anforeamant affor, and devaloping sironger case managementl. The report crilicizes the agency for
Ncreasss in cages pending during the past two years. The base year was low anly because of my
impaosition of stric! intake acreening slandards that reduced the number of cases significantly that
vear. Tha balom Ene is thal Lhis administration has significantly improved efficiency and increased
public value per dallar spent on Human Rights enfercement during the past four years

This repor alzo fails to give praper cradil o Esvaral changsas with a long barrn payback.

The most significant is the first formal program in the histery of the agency 1o train individuals to
inveshigate charges of discnuminalion, Aftar moanlhs of negotiations with affacted ornons, the Grst 5
trairems bagan work [ast March. They are now handling cases and wall completa the fraining
program in a few weekz. In the short 1em this ivestment reduced the rate at which we handled
cages for a few montha Juring 1995 but will pay enarmaus divicdends in the fure, Your report
focuses on the sl fase procassing during thosa months of Iraining but fals 10 acknowlwdgs 1ths
longer tarm Esnafils af higher slaff competence now baing reflactad in their work.

Other significantl long-termm changes ere glossed over by the report. Charges drafied by private
attomeys are now accepted For filing {ending @ long hislory of agendy re-drafting of each charge).
The demonstralion projects begun during 1995 ¢ffer a mediation allemative ta charging parties and
a new precess far identifying and attacking patlerns and prachces whch rasult in Systemic
discimination.

AM EQUAL OFPORATUNITY EMPFLOYER
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Tha report alga fails to provide adequats infammalion abéut similar aganaes threughelt the nation.
H lislz cther slates and the faderal EEOC dalming they have deadlines of 120 days (o 1 yaar 1o
resalve o caes, Bul it does not then delsd, Tor example, the 13,000 case hacklag in MNew York or the
fact tha EEQC opens files and then plages tham in a holding room up to hvo years before even
g53igning fhem to &n invastigalar, an investigator whase caseloads exceed 100 cases.

Your auditers gpent many menths examining the data and racerds of the departmant.  ARer their
sxhauslive work was compleled, they cancludad Ihat our data system is flawed and needs to be
fimed.

| am glad they agree with ug an {hat poinl. Three years age | began work 18 Sonvincg the lagislaturs
that appropriations lor a special computer project were necessary bacauss of iha flawed systam |
tiscoverad wharn | became Commissioner. Apprapriations were mada and lhe project is now in the
sacond yaar of its three year term. Only after the casa processing data iz transfemed Lo operale on
thia mew syatern will wholly milahls data ba available.

| also agree that it takes tog long ta process some casas In June, 1505 |identified the 133 cases
which were gver 700 days ald panding in 1he agency. Az of today. 148 of them are clased and work
on the remaincer will be cornpletad within thiee weeks. Since becoming Commissionar | have Laken
sevaral actons to address the Fact some cases have laken o jong (o procass. First, | have focused
on cleaning up leftover cases, Thal work 15 now abaut complelad. Second, | have sel sinct [imits
on the extensiens of ime given to eharging parties and respondents to keep cases moving toward
raslytion. | hava algo asked the Supreme Court to review the ambigully created by a recent Court
of Appeals decigion and Lo aflirm Lhat cases need to be examined by thair fasis net by a zimpde time
daaclina.

Im that decision, the Court of Appaals clearly said the [aw doas net require automalic dismissal after
12 menths. But the Court did concleda that 35 months before an agency deleminatian was too
long. The lagislaliva history of the Homan Righls Act mekes clear that the 12 menths for
invastigaling a case was 4 goal, net 4 mandate. (The State Bar Assaciatiaon argues this cogently in
their Srmicus brief to the Suprerme Coaal) Tha fad tha caze befora tha court had been pending wilh
the agency for 18 maonths balare | became Commissioner canfirms thal prier adminisitations had
received legal interpratations of tha 12 month provision of he law . The Supréems Caurt will Raar
argumenis an this iszus on January 30, 1958 and | have also asked for cladfication of tha |aw bz
easoicn, |1 the strictinterpretation of the law called for by this report is applicable, anly a significant
inwastmant by the legislaiure in agency resources will parmil full compliabcs.

Any organization cen be mmproved and the suggesitions in he repon will be given serwous
consideration. Far axample, | agres that thare are benefits fram closer affiliation with a larger agancy
for admirnsteative sarvices. To thal and, the Department of Employes Relations will naow ba daing
lha Hurrer Rasaurcas work of the agency under contract.  After sevaral manths of examining the
cosls and banefits of this type of amangement, | decided the patential cest savings to tha agency
walld outweigh the lass af in-house experisa,
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! recenthy patablished an advisory task force which is reviewing agancy intiatives and wil be halping
guide future aclivities. | have also engaged tha serdces of the Management Analysis Division of the
Depardment of Administration to asgist Ihe advisory commitiee and the deparimerd in prapanng
racormmendations lar further agency imarovements.

In swm. this repart comfirmns that the agency has dong wetl with diminishing resources. | am proud
that this administration has besn able to make tha Department of Human Fighis mor productive
whila increasing the valus of diminighing resourgas available ta the agency for enforcement. | also
canfirns Ihat ihers are naw challanges ahead. | believe The restructuring and other chenges ['ve
mads hava halped the agency maximize the use of its resources. T kéap pace with the iRcreasing
demands for Human Rights enfarsenent, réw invastmants in tha agancy by the legislaiure will
ulimatefy be necessary.

Although many of the facival arrars have been corracied in this final version of the report, many of
the conclusions remain atfeclad by arrors for which comected information was pravsded to your
office, camplete with supporling documentation. | urge anyoné reading this rapart 1o alsa revisw the
izt of mrrorz and itz supporling dala provided ta your offica.
Sincerely yours,

Q/%ML“

\a e
Davigd Baaulisu
Cammissionar
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Recent Program Evaluations

Lawful Gambling, January 1990

Local Government Lobbying February 1990

School District Spending February 1990

Local Government Spending March 1990

Administration of Reimbursement to Com-
munity Facilities for the Mentally
Retarded, December 1990

Review of Investment Contract for Workers
Compensation AssignedRisk Plan,
April 1990

Pollution Control Agency, January 1991

Nursing Homes: A Financial Review
January 1991

Teacher Compensation, January 1991

Game and Fish Fund March 1991

Greater Minnesota Corporation: Organiza-
tional Structure and Accountability
March 1991

Sate Investment Performance, April 1991

Sentencing and Correctional Policy June 1991

Minnesota State High School League Update
June 1991

University of Minnesota Physical Plant
Operations: A Follow-Up Review,
July 1991

Truck Safety Regulation January 1992

Sate Contracting for Professional/Technical
Services, February 1992

Public Defender System February 1992

Higher Education Administrative and Student
Services Spending: Technical Colleges,

Community Colleges, and State Universities,

March 1992

Regional Transit Planning,March 1992

University of Minnesota Supercomputing
Services, October 1992

Petrofund Reimbursement for Leaking
Sorage Tanks, January 1993

90-01
90-02
90-03
90-04

90-05

90-06

91-01

91-02

91-03
91-04

91-05
91-06
91-07
91-08
91-09
92-01

92-02
92-03

92-04
92-05

92-06

93-01

Airport Planning, February 1993

Higher Education Programs, February 1993

Administrative Rulemaking March 1993

Truck Safety Regulation, Update, June 1993

School District Financial Reporting,
Update, June 1993

Public Defender System, Update,
December 1993

Game and Fish Fund Special Stamps and
Surcharges, Update, January 1994

Performance Budgeting, February 1994

Psychopathic Personality Commitment Law,
February 1994

Higher Education Tuition and Sate Grants,
February 1994

Motor \ehicle Deputy Registrars,March 1994

Minnesota Supercomputer Center,June 1994

Sex Offender Treatment Programs,July 1994

Residential Facilities for Juvenile Offenders,
February 1995

Health Care Administrative Costs February 1995

Guardians Ad Litem February 1995

Early Retirement Incentives,March 1995

Sate Employee Training: A Best Practices
Review, April 1995

Snow and Ice Control: A Best Practices Review,
May 1995

Funding for Probation Services January 1996

Department of Human Rights January 1996

Trendsin State and Local Government Spending
February 1996

Sate Grant and Loan Programs for Businesses
February 1996

Post-Secondary Enrollment Options Program
March 1996

Tax Increment Financing March 1996

Property Assessments: A Best Practices Review
forthcoming

93-02
93-03
93-04
93-05

93-06

93-07

94-01
94-02

94-03

94-04
94-05
94-06
94-07

95-01
95-02
95-03
95-04
95-05
95-06
96-01
96-02
96-03
96-04

96-05
96-06

Recent Performance Report Reviews

PR95-20  Administration PR95-10 Hesdlth PR95-13  Public Service
PR95-01  Agriculture PR95-16 Human Rights PR95-14  Revenue

PR95-06 Commerce PR95-19  Human Services PR95-18  Trade and Economic
PR95-02  Corrections PR95-17  Labor and Industry Development
PR95-07  Economic Security PR95-03  Military Affairs PR95-11  Transportation
PR95-08  Education PR95-04  Natural Resources PR95-05 VeteransAffairs
PR95-09 Employee Relations PR95-21  Pollution Control

PR95-15  Finance PR95-12  Public Safety

PR95-22  Development and Use of the 1994 Agency Performance ReportsJuly 1995

PR95-23  Sate Agency Use of Customer Satisfaction Surveys October 1995

Evaluation reports and reviews of agency performance reports can be obtained free of charge from the Program

Evaluation Division, Centennial Office Building, First Floor South, Saint Paul, Minnesota 55155, 612/296-4708. A

complete list of reportsissued is available upon request. Summaries of recent reports are availabl e at the OLA web site:

http://www.auditor.leg.state.mn.us.



