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EXECUTIVE SUMMARY

The 1990 Legislature directed the Management Analysis Division of the Department
of Administration to study and evaluate three areas of Minnesota’s prevailing wage
system

e the method of determining prevailing wage rates and whether it is
adequate and reasonable;

e current enforcement of the law and whether it is consistent with the
intent of M.S. 177.41 - .44; and

e the variations in rates among counties in Minnesota and between
Minnesota and federal rates.

State legislation

Thirty-two states including Minnesota have prevailing wage statutes covering state-
funded construction projects. From state to state, laws differ considerably: They
vary in their inclusion or exclusion of particular project types, workers, and contract-
ing organizations, and little consistency exists in the methods and calculations

used to determine prevailing wage rates. Enforcement of these laws ranges from no
enforcement in some states to substantial fines, possible debarment or felony con-
victions in other states.

Minnesota’s prevailing wage law was enacted in 1973. Minnesota statutes provide a
policy statement, definition of terms, provisions for determining and enforcing
prevailing wage rates for state building contracts and for highway contracts, and
penalty provisions for violations of the law.

The policy in statute states:

It is in the public interest that public buildings and other public works be constructed
and maintained by the best means and highest quality of labor reasonably available and
that persons working on public works be compensated according to the real value of the
* services they perform. It is therefore the policy of this state that wages of laborers,
workers, and mechanics on projects financed in whole or part by state funds should be
comparable to wages paid for similar work in the community as a whole (M.S. 177.41).

Administration

Minnesota’s prevailing wage law assigns primary responsibility for implementation to
the Department of Labor and Industry.

Prevailing wage rates are based on data collected in annual surveys conducted by the
department’s Labor Standards Division. The division certifies wages for as many as
82 construction job classifications in every Minnesota county. Commercial construc-
tion wage rates are certified every six months, and highway and heavy construction
rates annually.



The law requires that each wage rate determination be based on the actual wage rates
paid to the largest number of workers within each labor classification in the

survey. Statistically, the calculation used to determine a prevailing wage rate is

the mode -- the most frequently occurring rate.

Stakeholder opinions vary regarding the adequacy and reasonableness of prevailing
wage determination methods. Labor spokespersons tend to be more satisfied with the
certification process than do nonunion representatives.

A review of prevailing wage statutes, rules, methods, and stakeholder input yields
four conclusions regarding the structure and processes used for wage rate

determination:

1. The intent of prevailing wage legislation is not clearly understood. There are
many interpretations of the law’s purpose and goals.

2. Prevailing wage laws and rules are confusing and not well understood by those
expected to use and follow the requirements.

3. The term “prevailing” is misleading. Prevailing wage statutes and rules
favor higher rates and union wages and practices.

4. Opportunities exist for making changes in wage rate certification methods that

would result in greater data validity, accuracy, and efficiency.

The Management Analysis Division recommends modifying the administration of
Minnesota’s prevailing wage law in the following ways:

The intent of prevailing wage legislation should be clarified in statute.

Statutes and rules pertaining to the determination of prevailing wage rates
should be made consistent for building and highway construction and should
be consistent with the intent of the law. The process for adding worker
classifications to the master job classification list should be clarified and
documented.

Bias in the wage determination process should be reduced.

Alternative calculations and their associated advantages and disadvantages
should be examined for determining prevailing wage rates to ensure consistency
with the intent of the law. The Management Analysis Division suggests using a
majority/median formula.

Prevailing wage rules regarding the use of adjacent county data should be
revised to eliminate metropolitan bias in rural county wage determinations.

The rules should require that county wage determinations be based on survey
information from a minimum of three workers in a classification.

Prevailing wage data collection procedures should be improved.




e The wage determination process should be streamlined.

e Agencies involved with prevailing wage administration should coordinate
their activities.

e Educational efforts should be improved.

Regular informational seminars should be held and a handbook should be provided
explaining Minnesota’s prevailing wage law and its administration.

Construction employees covered under Minnesota’s prevailing wage law should
receive with their first paycheck written notice indicating the rate of pay
associated with their work classification.

Enforcement

Minnesota’s prevailing wage law divides enforcement responsibilities between the
Department of Labor and Industry and the Department of Transportation. Transpor-
tation is the primary enforcing agency for contracts dealing with highway construc-
tion. Labor and Industry has engorcement responsibility for state projects other

than highways.

Rules do not exist for either department delineating how the law should be enforced
or how penalty provisions should be applied. Neither department’s enforcement
procedures are formally outlined beyond statute.

Because contracting agencies are responsible for contract specifications and have
access to payroll records, the Department of Labor and Industry works with them to
enforce prevailing wage legislation. Primarily, Labor and Industry enforces the
laws through the investigation of noncompliance complaints. If a complaint is valid
and a contractor fails to pay back wages, Labor and Industry requests that the
contracting agency withhold project funds until the contractor complies. Recently,
Labor and Industry has advised workers to notify the contractor’s bonding company
regarding noncompliance.

Labor and Industry has used the statutory penalty provision once. It is considered
cumbersome to apply the penalty because county attorneys, who are responsible for
bringing charges, lack the time or inclination to prosecute contractors for
misdemeanor violations.

Labor and Industry holds that it has not been granted full enforcement authority,

because it lacks direct statutory access to contracts and cannot withhold contrac-
tors’ funds. Rather than apply the penalty provisions, Labor and Industry works
ichrough the contracting agency or bonding company to enforce the prevailing wage
aw.

The statute authorizes the Department of Transportation to enforce prevailing wage
provisions on highway projects. Approximately two-thirds of Minnesota’s highway
projects are funded in part by federal construction aid and must meet both state and
federal prevailing wage requirements.



Transportation enforces prevailing wage laws by reviewing project payrolls every two
weeks and conducting job-site interviews. Complaints are handled on an individual
basis. If a worker has been underpaid and a contractor refuses to pay back wages,
the department withholds moneyr?

statutory penalty provision once.

Many prevailing wage stakeholders are critical of the law’s enforcement. Although
most of them mention lack of personnel for adequate enforcement, many note incon-
sistent policies, poor communication, confidentiality issues, and confusing worker
classifications.

Based on the Management Analysis Division’s findings, the following general
conclusions are made regarding prevailing wage enforcement:

1. Enforcement responsibilities are vague and not clearly defined.
Enforcement responsibilities are scattered among several departments.

Formal communication structures do not exist.

2

3

4. The current penalty provision is ineffective.

5. Workers initiate prevailing wage enforcement with few safeguards.
6

Prevailing wage staff work well under problematic circumstances.

To address these problems the Management Analysis Division recommends that the
legislature:

e Grant enforcing agencies specific authority to withhold project funds and
contact contractors’ bonding agencies when contractors fail to pay
prevailing wage rates.

o Grant the Department of Labor and Industry authority to debar contractors
who repeatedly or willfully violate the prevailing wage law.

e Establish an interagency consortium to draft enforcement rules. Rules
should provide consistent policies and procedures and outline active
enforcement measures. The consortium should review prevailing wage
problems and recommend possible solutions.

Wage rate comparisons

Prevailing wage rates vary from county to county. Each wage determination is based
on the actual wage rates paid to the largest number of workers within each labor
classification reported in the survey. A county’s wage survey data may differ from

a neighboring county’s for several reasons. Disparities may be attributed to urban
and rural wage differences, timing of surveys, the amount and distribution of data
submitted for each county, the impacts of collectively bargained rates, and the use
of adjacent county data.

rom the contractor. Transportation has applied the




Comparisons made between Minnesota and federal prevailing wage rates tend to be

roblematic in a number of ways. Because yearly federal surveys are not required,
1t is possible for Minnesota and federal rates to reflect different time periods.
Definitions, classification schemes, and survey methodologies also differ. Perhaps
most significant, Minnesota and federal calculation procedures contrast. While a
Minnesota rate corresponds to the mode, a federal rate reflects either the wage paid
to a majority of workers in a classification or, if no majority exists, a weighted
average.

The Management Analysis Division made 2,142 federal and state wage rate comparisons.

In about 30 percent of the comparisons, Minnesota and federal wage rates were equal.

In half, Minnesota wage rates were higher, and in approximately 20 percent, they

were lower. Minnesota hourly rates ranged from $14.19 below to $12.25 above compar-
able federal rates.

Suitable detailed information was not available for Management Analysis to compare
Minnesota’s prevailing wage rates with construction wage data other than federal
rates.

The use of a data source other than Labor and Industry surveys for construction wage
rates would allow prevailing wage staff to give more time to education initiatives

and enforcement measures. Possible alternatives include collective bargaining
contract rates or federal Davis-Bacon Act rates. The possible use of either,

however, raises concerns with Minnesota stakeholders. Another option for the
Department of Labor and Industry is to contract with the Department of Jobs and
Training or another organization to conduct wage surveys and determine rates.

To address these issues, the Management Analysis Division recommends that the
legislature:

e Debate the merits of adopting collective bargaining contract rates or
federal Davis-Bacon rates.

Currently, legislation, rules, and staff resources focus on the wage rate
determination process rather than on enforcement and education. If additional
staffing for the prevailing wage program is unlikely, use of an alternative
source for wage rate determinations would allow the Department of Labor and
Industry’s mission to focus on prevailing wage education and enforcement.

e Consider alternatives for setting prevailing wage rates and examine
priorities for the prevailing wage program.
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INTRODUCTION

“Prevailing wage” is a system used to determine the pay of construction workers
on publicly funded projects. The system is designed to ensure that wages are
similar to those normally paid in a particular area. This concept dates back to
state public works laws of the late 19th century. Federal prevailing wage
provisions were built on these early laws, culminating in the 1931 Davis-Bacon Act.
This act, outlining wage standards for workers on federally funded projects,
stimulated further state activity. By 1973, when Minnesota passed its law, 40 other
states had established prevailing wage laws for state-funded construction projects.

Minnesota’s prevailing wage law (M.S. 177.41 -.44) states that “it is in the public
interest that public buildings and other Fublic works be constructed and maintained
by the best means and highest quality of labor reasonably available and that persons
working on public works be compensated according to the real value of the services
they perform.” To accomplish these goals, the law requires that the wages of
workers on state-financed projects be “comparable to wages paid for similar work in
the community as a whole.”

Although the concept of prevailing wage appears simple, it is quite complex and has
a history of controversy. Terms used in the legislation -- such as “prevailing,”
“similar,” and “community” -- can be defined in a number of ways. In addition,

the law affects a variety of groups and individuals that hold disparate opinions.

Study purpose

In recent years, debate regarding the policy has increased. Prompted by questions
of equity, efficiency, and effectiveness, the 1990 Legislature directed the
Management Analysis Division of the Department of Administration to study and
evaluate l)VIinnesota’s prevailing wage system (Laws 1990, Chapter 604, Article 10,
Section 8).

Management Analysis was charged to examine three areas:

e the method of determining prevailing wage rates and whether it is
adequate and reasonable;

e current enforcement of the law and whether it is consistent with the
intent of M.S. 177.41 - .44; and

e the variations in rates among counties in Minnesota and between
Minnesota and federal rates.

Methodology

In order to address the issues outlined by the legislature, Management Analysis used
a combination of data collection techniques. Information was obtained through
document review, literature searches, stakeholder interviews, meetings,
correspondence, and conversations with discipline experts.



Specifically, data collection involved:

e personal interviews with more than 35 Minnesota prevailing wage stakeholders
and administrators;

e 34 telephone interviews with prevailing wage administrators working in other
states;

e review of more than 100 documents, articles, reports, papers, and books
regarding prevailing wage; and

e more than 120 hours of on-site study at the Department of Labor and Industry.

General information sources for the study included the U.S. Department of Labor, the
U.S. Bureau of the Census, the Minnesota Legislature, the Legislative Commission to
Review Administrative Rules, the Attorney General’s Office, Minnesota Department of
Labor and Industry personnel, spokespersons from several labor organizations and
contractor associations, local government agents, economic development groups,
officials from Minnesota’s departments of Administration, Jobs and Training,

Military Affairs, Natural Resources, and Transportation, and the University of
Minnesota and State University System employees. In addition, a variety of academic
papers, reports and analyses provided necessary background information.

Management Analysis incorporated an assortment of analytical techniques for an
objective, comprehensive examination. Both quantitative and qualitative methods
were applied, including historical documentation, process flow analysis, and
comparative statistics.
In particular, data analysis entailed:

e more than 2,100 comparisons of Minnesota and federal prevailing wage rates;

e review of Minnesota’s 87 counties’ prevailing wage determinations for 60
highway/heavy construction and 41 commercial construction classifications;

e research of comprehensive legislative histories for the Davis-Bacon Act and
Minnesota’s prevailing wage law;

e detailed documentation of Minnesota’s current prevailing wage determination
process;

e documentation of Davis-Bacon Act administrative responsibilities and federal
prevailing wage methodologies;

e examinations and critiques of prevailing wage survey instruments used by
Minnesota and other states; and
e detailed analysis of the truck rental rate issue.

This report provides background information on the origins of prevailing wage

10



legislation, a description of Minnesota’s and other states’ legislation, documentation

of Minnesota’s prevailing wage determination process and enforcement practices,
documentation of federal prevailing wage methodology, and comparisons of wage rates
among Minnesota counties and between Minnesota and federal rates. Statements of
perceptions and expressions of concerns of groups affected by the law are contained
throughout the report.

The project team members were Charles J. Petersen and Jeff Rathermel, led by Linda
Hennum. Assistance was provided by Mary Krugerud, M. Jill Lafave, Karen Patterson,
and Mary Williams.

The project team acknowledges and commends the significant contributions made by the
many participants in this process, especially the prevailing wage staff at the
Department of Labor and Industry, Erik Oelker, Catherine M. Peterson and Jacqueline

Rogers.
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ORIGINS OF THE
PREVAILING WAGE CONCEPT

Public works laws in the United States originated at the state level with Kansas

in 1891. Kansas’ legislation focused on closing loopholes in the state’s eight-hour
law by prohibiting contractors from scaling down wages along with hours when a
shorter workday was mandated. Similar work-hour or fair labor standards laws
followed in New York (1897), Idaho (1911), Arizona (1912), New Jersey (1913),
Massachusetts (1914), and Nebraska (1923). Primarily, these laws mandated regular
payment schedules and the payment of wages in cash and in full.

Even though the concept of “prevailing wage” was not at the core of early public
works laws, local rates were often discussed. For example, Kansas’ law required
that “not less than the current rate of per diem wages in the locality where the

work is performed shall be paid to laborers, workmen, mechanics, and other persons
so employed by or on behalf of the State of Kansas.”

Similar language in the legislation of other states established precedents for
future prevailing wage action.

Foreign laws also provided a foundation. Prevailing wage laws have been in effect
in England since 1891, in France since 1899, and in Canada since 1900.

The Federal Davis-Bacon Act

Although the first federal hearings for maintaining local labor standards on
construction were held in 1889, no legislation resulted. The watershed year for
development of federal prevailing wage laws is considered to be 1927, when New York
Congressman Robert L. Bacon introduced a bill requiring contractors on federal
projects to comply with state laws regulating wages of employees. Bacon was
concerned because construction contractors were bringing nonunion minority laborers
from Alabama into New York and paying them at rates lower than those that prevailed
locally. In hearings, Bacon stated that the federal government should “comply with
the local standards of wages and labor prevailing in the locality where the building
construction is to take place.” ’

The 1927 bill failed, but legislation continued to be introduced in subsequent
years. In total, 14 bills were introduced from 1927 to the enactment of the
Davis-Bacon Act in 1931.

The Great Depression, with its economic upheavals, provided a final turning point
for prevailing wage legislation. Congress and the Hoover Administration, attempting
to stabilize the economy, created massive construction programs that amplified
prevailing wage concerns. Contractors eager for business were perceived to be
exploiting the poor job market by hiring employees willing to work at any wage.

In reaction, a joint committee from the Labor, War, and Treasury departments drafted

a proposal calling for the prevailing wage to be applied to federal contracts for
construction of public buildings. Identical bills were introduced in the 71st
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Congress by Sen. James J. Davis of Pennsylvania and Cong. Bacon. The intent of the
new legislation was to protect local wage scales from the consequences of low-bid
competition.

Senate and House debates and hearings treated the nationwide unemployment situation
as an emergency and rules were suspended for the bill. Even with its “crisis
status,” the legislation proved controversial.

Evidence presented during debate suggested that the practice of using nonlocal labor
for federal projects was not widespread. For 26 Treasury Department projects
employing 1,724 workers, only 368 workers (21 percent) were found to have been from
outside the project areas. Outside workers were commonly employed on projects in
such cities as Boise, Idaho, Fargo, N.D., and Juneau, Alaska, where large supplies

of construction labor were not available.

Further, it was suggested that more than local employment was at stake. Cong.
Thomas L. Blanton of Texas commented, “If this bill were not demanded by organized
labor, it would not have a chance of passage in this House under suspension of the
rules.”

Most contractor organizations opposed the original legislation. As a compromise,
the Associated General Contractors of America were in favor of a modified bill that
would have allowed wage rates to be determined in advance by the governmental
department contracting for the work.

Despite disagreements, the prevailing wage bill was passed and enacted into law as
the Davis-Bacon Act (Public Law 71-798) on March 3, 1931.

The original act was brief and vague, in an attempt to match the wording of existing
state laws that were generally not controversial in application. It contained two
general requirements: that a provision for prevailing rates be included in

contracts for constructing public buildings and that the level of individual rates

be post-determined by the secretary of labor only after disputes arose.

Dissatisfaction with the 1931 act arose almost immediately, centering around the
post-determination of prevailing wages and the lack of effective enforcement
mechanisms. After hearings on the issue in early 1932, Congress passed Senate Bill
3847, an amendment to the act. This amendment called for the secretary of labor to
predetermine prevailing wages, made provisions for stronger enforcement, including
fines, and authorized the comptroller general to deduct amounts from any sum due to
defaulting contractors to reimburse workers the amounts due to them. The bill was
vetoed by President Hoover.

A 1933 racketeering investigation by the Senate Committee on Commerce and hearings
by the Senate Subcommittee on Education and Labor uncovered methods used by some
contractors to avoid paying prevailing rates. The disclosures led to the Copeland
(Anti-Kickback) and False Statements acts of 1934. The hearings also provided an
impetus for resurrecting the 1932 Davis-Bacon Act amendments. Somewhat modified,
the amendments were reported out in 1935. The Roosevelt Administration, with new
views on the role of government in labor relations, approved the amendments. They
passed both houses of Congress without debate or roll-call and were signed into law

by the President on Aug. 30, 1935.
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The 1935 amendments substituted for the 1931 act. The major changes included: (1)
the predetermination and posting of wages; (2) modifications to include “public
buildings or public works” in order to cover levees, dams, and other heavy
construction projects; (3) extensions to cover painting and decorating as part of
“construction, alteration, or repair”; (4) a reduction of the contract threshold

from $5,000 to $2,000 to accommodate smaller painting and decorating contracts; (5)
a requirement that payments to workers be made weekly and in full; and (6) several
enforcement measures, including contract terminations, debarment, and employee
recovery rights.

The Davis-Bacon Act has been amended four times since 1935. References to Alaska
and Hawaii that were included in 1940 were deleted in 1960 when they achieved
statehood. A 1941 amendment clarified that the act applied to contracts awarded by
methods other than advertising for proposals (that is, negotiated contracts). The

act was last amended in 1964 to include amounts for fringe benefits such as medical
insurance, pensions, vacation and holiday pay, and funding for training. Since

1964, the Davis-Bacon Act has not been altered, although legislation has been
drafted consistently to amend or repeal it.

The Davis-Bacon Act, as amended, is presented in Appendix A of this report. The
methods and practices used by the federal government for administering prevailing
wage legislation and determining rates are described in Part 7, “Wage Rate
Comparisons,” of this report.

State “Little Davis-Bacon” acts

Most legislative activity concerning prevailing wages at the state level occurred in
the first years following the federal Davis-Bacon Act. By 1973, 41 states had
prevailing wage statutes to cover state-funded projects. Kentucky enacted the most
recent legislation in 1982.

Currently, 32 states have prevailing wage legislation (Table 1). Nine states,
including three that border Minnesota -- Iowa and the Dakotas -- have never had
prevailing wage legislation. Since 1979, Alabama, Arizona, Colorado, Florida,
Idaho, Kansas, Louisiana, New Hampshire and Utah have repealed their laws.

Each year sees efforts in several states to enact or repeal prevailing wage legis-
lation. In 1988, efforts to repeal failed in Indiana, Massachusetts, and Oklahoma,
and efforts to reenact failed in Kansas. In 1989, efforts to repeal failed in six
states and efforts to enact failed in three. In many cases, administration and
enforcement procedures have been amended.

Prevailing wage laws in a few states cover other employees in addition to
construction workers, but most laws are exclusive to public works construction and
are referred to as “Little Davis-Bacon” acts.

Statutory provisions

The restrictiveness of prevailing wage laws varies considerably from state to

state. Little consistency among the laws makes comparisons difficult. Some laws
exclude highway projects while others include local government contracts or

17



Table 1. Prevailing wage laws, by state

Enacted  Repealed Enacted  Repealed |

Alabama 1969 1981 Missouri 1957 g
Alaska 1931 Montana 1931 |
Arizona 1912 1984 Nebraska 1923
Arkansas 1955 Nevada 1937
California 1931 New Hampshire 1941 1985 ’,
Colorado 1933 1985 New Jersey 1913 ;
Connecticut 1935 New Mexico 1937 ?
Delaware 1962 New York 1897 |
Florida 1933 1979 North Carolina None |
Georgia None North Dakota None
Hawaii 1955 Ohio 1931
Idaho 1911 1985 Oklahoma 1965
Illinois 1931 Oregon 1959
Indiana 1935 Pennsylvania 1961
Iowa None Rhode Island 1935
Kansas 1891 1987 South Carolina None
Kentucky 1982 South Dakota None %
Louisiana 1968 1988 Tennessee 1953 |
Maine 1933 Texas 1933
Maryland 1945 Utah 1933 1981
Massachusetts 1914 Vermont None
Michigan 1965 Virginia None
Minnesota 1973 Washington 1945
Mississippi None West Virginia 1933

Wisconsin 1931

Wyoming 1967




Table 2. Special exclusions and inclusions in state laws
Exclusions Inclusions

Alaska Local government

Arkansas Highways, schools, some heavy

California Irrigation, public utilities Janitors, leases, local govt.

Connecticut Highways Local government

Delaware Local government

Hawaii Local government

Illinois

Indiana Local govt., public utilities

Kentucky Schools, local govt. (unless Teamsters

50% state funds)
Maine Local government
Maryland Local govt. (unless 50% state
funds%, schools (unless 75%)

Massachusetts Truck rental, moving, janitors,
public employees, etc.

Michigan Local government School boards

Minnesota Local government Truck rentals, financial aid for
economic development

Missouri Drainage, levees Local government

Montana Local government

Nebraska Highways

Nevada Truck rentals, public utilities

New Jersey Econ. Dev. Corp. & Urban Corp.

New Mexico Local government

New York Serving labor, seamen, public
-employees, etc., local govt.

Ohio Local government

Oklahoma Highways

Oregon Local government

Pennsylvania Maintenance Local government

Rhode Island Teamsters, truck rentals

Tennessee

Texas Local government

Washington Facilities built for lease by state

West Virginia Local government

Wisconsin Teamsters, truck rentals

Wyoming Local government
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Table 3. Contract threshold amounts in state laws

Alaska
Arkansas
California
Connecticut
Delaware
Hawaii
Illinois
Indiana
Kentucky
Maine
Maryland
Massachusetts
Michigan
Minnesota*

Missouri
Montana
Nebraska
Nevada

New Jersey
New Mexico
New York
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
Tennessee
Texas
Washington
West Virginia
Wisconsin*
Wyoming

$ 2,000
75,000
1,000
200,000 - new construction, 50,000 - remodeling
5,000
2,000
) 0
0
338,415 FY 1991 - (tied to CPI)
10,000
500,000
0
0

2,500 - single trade, 25,000 - multiple trades, 100,000 - financial
assistance for new housing construction

25,000
0
0
100,000
2,000
20,000
0, 1,500 - building service contracts
4,000
600,000
10,000
25,000
1,000
50,000
0
17,500
25,000
10,000 - single trade, 100,000 - multiple trades
25,000

*Except highway contracts.
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Table 4. State methods to determine prevailing rates

Alaska
Arkansas
California
Connecticut
Delaware
Hawaii
Illinois
Indiana
Kentucky
Maine
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Montana
Nebraska
Nevada

New Jersey
New Mexico
New York
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
Tennessee
Texas
Washington
West Virginia
Wisconsin
Wyoming

Majority or average

Majority or average

Collectively bargained, Davis-Bacon, mode
Davis-Bacon

Average of top 50% + 1

30% or average (cannot be less than Davis-Bacon)
Awarding agency sets rates

Awarding agency establishes 3-person committees to set rates
Majority or average

Median rate in annual survey, no fringes
40% or average

Collectively bargained rate

Collectively bargained rate

Mode

Mode by hours worked

Unspecified

No predetermination

Unspecified

Collectively bargained rate

30% or average

Collectively bargained rate

Collectively bargained rate

30% or average

Collectively bargained rate

Collectively bargained rate

Davis-Bacon

Mean plus or minus 6%; no fringes included
Set by awarding agency

Majority or average

Majority, then unspecified

Mode, except local highway set by locals
30% or average
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facilities built for lease to state agencies. Table 2 gives an example of
exclusions and inclusions in the state laws.

While eight states apply their prevailing wage laws to all projects, most states
exclude smaller projects from the requirements, with varying threshold amounts --
from $1,000 in California and Rhode Island to $600,000 in Oklahoma (Table 3).
Several states, including Minnesota, have separate threshold amounts for different
types of projects.

Methods for determining rates

The methods used to establish the level of prevailing rates also vary from state to
state (Table 4). For the most part, states can be divided into the following
categories: (1) those that specify union rates, such as Massachusetts; (2) those

that use a formula similar to that used to administer the Davis-Bacon Act, such as
Arkansas ; (3) those that adopt the Davis-Bacon rates, such as Rhode Island; and (4)
those that survey local rates and use a statistical measure of central tendency,

either mean, median or mode, such as Minnesota.

Many public works projects involve funding from both federal and state sources. In
those cases where one act or the other does not take precedence, the higher rate
mandated by the laws in each category applies and the contractor must satisfy the
administrative and reporting requirements of both governments.

Enforcement

Enforcement provisions among the states run the gamut from no enforcement to
substantial fines, possible debarment or felony convictions. In some states, the
public agencies awarding contracts, as well as the contractors, can be held liable.

Compliance provisions are sometimes spelled out in the statutes, but often are found
only in the state’s regulatory manuals or labor department operating procedures.
Often, in practice, states do not have the capability or capacity to carry out the
enforcement provisions.
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MINNESOTA’S
PREVAILING WAGE LAW

When Minnesota’s prevailing wage law was enacted in 1973, there was little debate
on the bill. It passed the Senate unanimously and the House on an 84-39 vote.
Discussion was traditionally split: Organized labor argued for the protection of
workers’ wages and territory, while the opposition pointed to the increased cost to
taxpayers. A major point of discussion was whether the bill applied to municipal-
ities; the authors and the bill’s advocates said that municipal projects were excluded.

The University of Minnesota’s award of a building construction contract to a
Wisconsin contractor precipitated passage of the bill. The selected contractor
underbid local contractors by paying out-of-state laborers lower wages than were
“normal” in the Twin Cities.

Amendments

Since passage of the original legislation, Minnesota’s law has been amended by the
legislature three times:

In 1975, the Department of Labor and Industry became the agency setting prevailing
wages for all state building projects, instead of just highway projects. Earlier,

the contracting agency responsible for the building project had determined
prevailing wages. The definition of “project” was clarified by including the

phrase “financed in whole or part by state funds.” Previous language had not
specified funding sources on public building projects.

In 1976, provisions were added for reconsideration of certified rates by the
commissioner of labor and industry and for potential public hearings on rate
determinations under the Administrative Procedures Act.

In 1990, the law was extended to economic development projects given financial
assistance from state funds. As defined in M. S. 116J.871, “financial assistance”
includes grants awarded for economic development purposes if a single business
receives $200,000 or more of the grant proceeds; a loan, loan guaranty, or loan
purchase if a single business receives $500,000 or more of loan proceeds; or a sales
tax reduction, credit, or abatement granted for economic development reasons to a
geographic area smaller than the entire state. The new law excludes rehabilitation
of existing housing or new housing construction in which total financial assistance
at a single project is less than $100,000. It also indicates that state aid to

local governments and property tax credits are not considered financial assistance.

Statutory provisions
The prevailing wage law -- M.S. 177.41 - .44 -- includes a policy statement, defin-
ition of relevant terms, provisions for determining, administering, and enforcing

prevailing wage rates for state building and highway contracts, and penalty
provisions for violations. The law is reproduced in Appendix B of this report.
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Contracts for state building projects ;

The prevailing wage law applies to any state-funded, non-highway construction {
contract of at least $2,500 for single-trade projects and $25,000 for multi-trade |
projects.

Before the state asks for bids, the Department of Labor and Industry is required to
“investigate as necessary” to determine “prevailing wage rates, prevailing hours

of labor, and hourly basic rates of pay for all trades and occupations required in
any project.”

Contracts are required to specifically state the prevailing wage rates, hours of
labor, and hourly basic rates of pay. The rates must be posted on job sites.

The Department of Labor and Industry is responsible for enforcing prevailing wage
rates on non-highway construction projects. A misdemeanor penalty is provided for ;
noncompliance. |

Highway contracts

Prevailing wage provisions regarding highway construction contracts differ from
non-highway contract provisions in the following ways:

e All highway construction projects are covered by the prevailing wage law. There
is no contract threshold amount.

e Rates for highway construction projects must be certified at least once a year.
The Department of Labor and Industry must conduct investigations and hold public
hearings to define classes of labor and determine prevailing wage rates for
workers employed in highway construction projects.

e Future rates must be certified, if they can be determined.

e The Department of Transportation is responsible for enforcing prevailing wage
rates on highway projects.

e Penalty provisions are different. Part 6, “Enforcement of Minnesota’s
Prevailing Wage Law,” of this report presents details on the specific penalty
provisions.

Local governments

Minneapolis, St. Paul, and Duluth have prevailing wage ordinances. According to the

League of Minnesota Cities, larger cities, especially those in the Twin Cities area,

are likely to have prevailing wage ordinances. M.S. 471.345, Subd. 7, enables

counties to accept prevailing wage provisions. Anoka, Hennepin, Ramsey, St. Louis, |
and Washington counties have adopted resolutions on prevailing wage.

Other political subdivisions, such as the University of Minnesota and the Minneapolis

School District, have adopted prevailing wage provisions. Specific projects in the i
Anoka-Hennepin School District have required the payment of prevailing wages.
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Political subdivisions generally use state or federal wage determinations. For
example, Minneapolis uses federal wage rates and Hennepin County uses either “the
most recent state survey, or federal survey if required.”

State-aid projects

In 1988, a Minnesota attorney general’s opinion stated that prevailing wage statutes
(M.S. 177.41 - .43) apply to municipal state-aid funds. Municipal state-aid street
funds and county state-aid highway funds were specifically mentioned.

In April 1990, a Department of Transportation notice to county and municipal
officials stated that state-aid funds would not be provided for projects that did
not include provisions for the payment of prevailing wages. The opinion was
challenged in court and is pending (Faribault County, Rock County, City of
Mankato, L&D Trucking, Women's Business Enterprise v. Minnesota Department of
Transportation & Leonard W. Levine, Commissioner of Transportation).

Ramsey County District Court issued a preliminary injunction against requiring
prevailing rates on state-aid projects on Nov. 1, 1990. A decision from the ensuing
trial had not been rendered at the time of this report’s publication.

Legislative audit

Accusations that the Prevailing Wage Division of the Department of Labor and
Industry accepted fraudulent documents and “was sloppy and lax in monitoring the

revailing wage act” led to a study by the Legislative Auditor’s Office. Completed
in July 1979, the study report said that “for some Minnesota counties, [the
division] and the U.S. Department of Labor have published wage rates higher than
those that would have been comparable to wages paid for similar work in the
community as a whole.”

The auditor’s office found no fraud, but did state that the director of the
Prevailing Wage Division had relied too heavily on AFL-CIO rates from collective
bargaining agreements to set prevailing wages for certain counties. The audit
report did not suggest changes in statute or in rules and regulations.
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STAKEHOLDERS
AND THEIR CONCERNS

While examining the current administration of Minnesota’s prevailing wage law, the
Management Analysis Division project team spoke with a variety of stakeholder
groups. Interviews were conducted with Minnesota state legislators, Department of
Labor and Industry personnel, the Legislative Commission to Review Administrative
Rules, spokespersons from several labor organizations and contractor associations,
1(;?(f:al government agents, economic development groups, and state contracting agency
officials.

Key points and concerns tended to differ among stakeholders, but all of them held
strong opinions of the prevailing wage system. This section outlines the major
issues discussed by each group. Specific comments and suggestions are presented
throughout the report.

Minnesota Legislature

To understand the legislative issues associated with the prevailing wage system, the
project team spoke with chairs and senior legislators of the relevant committees,

and staff of the Legislative Commission to Review Administrative Rules. The
commission, a joint legislative group of five House and five Senate members, is
charged with reviewing administrative rules and suggesting revisions. It has the
power to suspend administrative rules for up to one year and may recommend a rule’s
repeal to the full legislature. The commission has traditionally reviewed
administrative rules only after a legislator notifies the commission of a complaint.

Some legislators held that the prevailing wage law benefits the economy by protecting
Minnesota jobs and workers, and that it is necessary to provide a “level playing
field” for the bidding process.

Opponents argued that prevailing wage policy is inflationary and that the costs
associated with its benefits are unknown. They said that labor unions unjustly
influence the Department of Labor and Industry and the legislature.

Several legislators noted that prevailing wage arguments transcend political
ideology, often being motivated by suburban and rural vs. central city differences
rather than by party affiliation.

Most legislators said that stricter penalties are necessary for violations and that
enforcement roles should be formalized in rules and statutes.

Some argued that Labor and Industry’s current determination methodology is problem-
atic, pointing to the variations in wage rates between counties. Some legislators
suggested the use of an alternative calculation method, such as a weighted average.

Many said that a history of poor communication exists between Labor and Industry and
the various prevailing wage stakeholder groups, due to past misunderstandings.
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Department of Labor and Industry

Department of Labor and Industry Labor Standards Division staff and a representative
assigned to the department from the Attorney General’s Office characterized
prevailing wage as an enlightened policy that provides an equal opportunity for
bidders and fair wages for employees.

Labor Standards staff and the representative from the Attorney General’s Office said
they would like to develop a clear rules package, one that clarifies enforcement
responsibilities. At this time, no on-site investigations are made, formal
grovisions for withholding funds do not exist, and confidentiality remains an issue

or workers reporting violations. It was expressed in the interviews that these
concerns could be resolved through rule making and staff increases.

Labor Standards staff said that their operations are satisfactory, but that they

could benefit from upgraded computer software and hardware. They also suggested
methods for streamlining the certification process, such as using employee code
numbers and group certification.

Labor and Industry staff said that communication must improve among all interested
parties. It was stated that many contractors do not clearly understand prevailing
wage rules and that effective enforcement would require interagency involvement.
The establishment of a consortium was proposed.

Labor organizations

To better understand labor organizations’ attitudes toward prevailing wage, the
project team spoke with representatives from the AFL-CIO, the Teamsters, and the
Christian Labor Association.

The American Federation of Labor - Congress of Industrial Organizations, or AFL-CIO,
represents a variety of workers. For this study, Management Analysis was interested

in three AFL-CIO organizations: the Laborers’ District Council of Minnesota and
North Dakota, the International Union of Operating Engineers, and the Minnesota
State Building and Construction Trades Council.

e The Laborers’ District Council of Minnesota and North Dakota is an AFL-CIO
affiliate with approximately 8,000 members in 12 union locals. Classifications
such as unskilled laborer, bituminous worker, chainsaw operator, underground
laborer, pipelayer, tunnel miner, and flagperson are represented by this
organization.

e The International Union of Operating Engineers covers such classifications as
crane operator, master mechanic, scraper operator, hoist engineer, welder, air
compressor operator, and greaser. Minnesota operating engineers are represented
by Union Local 49.

e The Minnesota State Building and Construction Trades Council is an AFL-CIO
affiliate representing 48,000 to 52,000 highway/heavy and commercial
construction workers, The organization covers skilled workers, such as
carpenters, ironworkers, and bricklayers, as well as unskilled workers.
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The Teamsters Union also represents a wide variety of workers. Truck driver and
hauler classifications affected by the prevailing wage law are represented in
Minnesota by Teamsters Joint Council No. 32 and its affiliated union locals. Local
221 (construction building material) represents highway/heavy construction drivers.
Commercial construction drivers are represented by Local 346 (general drivers,
warehousemen helpers and inside employees).

In general, AFL-CIO and Teamster representatives said that prevailing wage policy
has a positive effect on the state’s economy. They argue that it enhances economic
stability in the construction industry and secures liveable wages for workers. They
also said that the policy limits the number of irresponsible contractors and ensures
quality work by skilled employees.

The AFL-CIO and Teamsters indicated a concern with prevailing wage enforcement.
Current enforcement language was referred to as vague and occasionally contradictory,
and violation investigations were seen as prolonged. Some suggested bi-weekly

payroll review as an enforcement mechanism. Others said that enforcement
responsibility should be consolidated in one agency. Everyone interviewed said that
quality enforcement requires additional Labor Standards Division staff.

AFL-CIO and Teamster representatives stated that many employees do not report violations
for fear of losing their jobs. It was remarked that confidentiality issues should

be addressed along with enforcement concerns. For the most part, the AFL-CIO and

the Teamsters support Labor and Industry’s determination methodology. Some of those
interviewed, however, said that certifications should be made by group and that

on-site visits should replace mail-in surveys. Others argued that reports are not

timely, information is often outdated, and the scope of data collection is too narrow.

The Christian Labor Association, established in 1931, is a national organization
created upon “Christian social issues.” According to its members, their labor

union differs from the AFL-CIO in its orientation toward collective bargaining. The
association views the negotiating parties as having a common goal rather than
adversarial positions. In addition, the association’s agreements are for minimum
hourly rates and contractors may pay employees more (for instance, compensation for
experience). In Minnesota, 700 to 900 highway/heavy construction and building
trades workers are represented by the organization.

Christian Labor Association representatives said they support the concept of
Erevailing wage because it ensures higher wages for their members. They noted,
owever, that this is at a cost to the state. With this in mind, they characterized

the policy as inflationary and unfair to taxpayers.

Association representatives said they strongly believe that Minnesota’s administration
of the prevailing wage law is heavily influenced by larger unions. They said that
association rates rarely prevail, even in counties where association members perform
a majority of the work.

Association representatives noted problems in collecting data from rural contractors,
who, they said, are less familiar with prevailing wage policy and hesitant to supply
information to “the government.” They added that receiving both federal and state
surveys for the same type of information may be confusing and can bias the determin-
ation process.
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Contractors

In addition to individual contractors and truck brokers, the project team interviewed
spokespersons from Associated Builders and Contractors, Inc., and the Associated
General Contractors of Minnesota.

Truck brokers do not own trucks but make arrangements between contractors and
independent truck owners. In effect, they locate work for independent truck owners
and guarantee services to contractors. Independent truck owners function as
independent contractors, owning and operating tractors, cabs, and/or trailers.

Associated Builders and Contractors is a national organization with 79 autonomous
chapters. Minnesota’s chapter has 274 members, representing both small and large
contractors. About 30 percent of Minnesota’s membership is represented by the
Christian Labor Association. The remaining members are not associated with a union.

The Associated General Contractors of Minnesota is a statewide organization composed
of general contractors, subcontractors and affiliates in commercial, heavy, highway,

and industrial construction. Its 410 members receive 60 to 70 percent of all

construction dollars spent in the state. Approximately 75 percent of the group’s
membership is unionized. The Associated General Contractors of Minnesota is part of
a national organization with 120 chapters.

-
\In general, nonunion contractors said that prevailing wage legislation is not
necessary and is an inflationary tool of organized labor, one that increases
construction costs without commensurate benefits.} They said the law imposes union
work rules on nonunion employers, restricts competition, and impedes the hiring of
youth, minorities, and women. Further, they contended that the law establishes
reporting requirements that are time consuming and confusing to contractors.

Some nonunion contractors maintained that prevailing wage rates upset local
economies because they are inaccurate. They claimed that the wage determination
information used by the Department of Labor and Industry is not representative
because not all eligible contractors receive wage surveys and because survey data is
rarely verified.

Unionized contractors said that the prevailing wage law provides a “level playing
field,” promotes competition, provides minimum standards for workers, and raises
the levels of compensation to fair amounts. They said the prevailing wage law is
necessary to protect Minnesota workers, because wage rates are lower in other
states.

Both union and nonunion contractors said that the prevailing wage statute is vague
and that its terms are not well defined. In particular, they pointed to inadequately
specified enforcement responsibilities.

All contractors and contractor groups cited poor communication as a cause of many
problems and misunderstandings. It was proposed that communication improve among
all prevailing wage stakeholders and that the Department of Labor and Industry be
more open to input.
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Local government agencies

To gain local government’s perspective, the project team spoke with representatives

from the City of Minneapolis, Hennepin County, the League of Minnesota Cities, and

the Association of Minnesota Counties. The League of Minnesota Cities represents

communities throughout the state and acts as a spokesperson for their concerns.

ﬁppﬁoximately 795 cities are members, including Minneapolis, St. Paul, Duluth, and
ochester.

The Association of Minnesota Counties was established so that local governments
could respond to state issues as a unified whole. All counties except Dakota are
represented in the organization.

Local government representatives were most concerned with the application of the
prevailing wage law to state-aid dollars, arguing that municipal construction costs
would increase.

Local governments using the state’s prevailing wage rates reported that information
from the Department of Labor and Industry is often confusing, issued determinations

of prevailing wage rates are frequently wrong, and the correction of mistakes is

time consuming. In addition, problems have surfaced around some technical definitions,
such as those for overtime and apprenticeship.

Economic development groups

Representatives were interviewed from the Minnesota Housing Finance Agency, the
National Association of Housing Redevelopment Officials, and the Minnesota Department
of Trade and Economic Development.

The Minnesota Housing Finance Agency has developed a variety of housing assistance
programs for low- and moderate-income residents. The programs are funded primarily
through the sale of tax-exempt bonds.

The National Association of Housing and Redevelopment Officials is an organization
of public agencies that provide low-income housing, community development, and
downtown renovation services.

The Minnesota Department of Trade and Economic Development has been active in
financing infrastructure needs, such as sewers, water treatment plants and fire
stations, as well as housing rehabilitations.

In general, economic development groups argued that a broad definition of “financial
assistance,” as it applies to the prevailing wage law, would raise economic devel-
opment costs to prohibitive levels. They held that the application of the prevailing
wage law to every project would negatively affect low-income housing funding and
lead to the suspension of many programs, such as those dealing with weatherization.

The concerns of these groups were addressed in the 1990 legislation that excluded
rehabilitation projects and new-housing projects costing less than $100,000.
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State contracting agencies

A number of state agencies are involved with commercial and/or highway/heavy
construction contracting (for example, public buildings, roads, shelters, and water
treatment facilities). In its examination of the prevailing wage system, Management
Analysis interviewed representatives from the departments of Military Affairs,
Natural Resources, Administration, and Transportation, the University of Minnesota,
and the State University System.

Among these agencies, there was consensus in two areas. First, there was a belief

that poor communication exists between the Department of Labor and Industry and the
various contracting agencies. Second, representatives stated that prevailing wage

rules and statutes do not adequately define all necessary concepts and do not

clearly delineate enforcement responsibilities.

Contracting agencies not routinely involved with the prevailing wage system said
that the Department of Labor and Industry adequately administers the law. Those
dealing with it on a regular basis, however, were more critical. It was argued that
distributed rates are often outdated and that current determination methodologies
are biased toward union data. Interviews revealed that problems tended to be
concentrated in rural Minnesota, where contractors and workers are less familiar
with the policy and its requirements.
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INTENT OF THE
PREVAILING WAGE LAW

The prevailing wage law includes a policy statement that provides a foundation for
the law’s other provisions:

It is in the public interest that public buildings and other public works be constructed
and maintained by the best means and highest quality of labor reasonably available and
that persons working on public works be compensated according to the real value of the
services they perform. It is therefore the policy of this state that wages of laborers,
workers, and mechanics on projects financed in whole or part by state funds should be
comparable to wages paid for similar work in the community as a whole (M.S. 177.41).

In interviews, the project team asked stakeholders to state their perceptions about
the purpose of the prevailing wage law. The variety of responses can be grouped
into five broad categories:

1. To provide a fair wage to Minnesota workers The most common response was that
the purpose of the prevailing wage law is to provide a fair wage to construction
workers on state projects, preventing the state from using wages as a variable to
reduce project costs. This group of stakeholders said that a contractor’s need
to hold down costs, while always present, becomes reinforced when coupled with
the requirement to make the lowest bid. These stakeholders said that the state,
as a public body working for the good of all its citizens, has to establish a
fair wage to eliminate any temptation to lower construction project costs at the
expense of its workers.

2. To ensure a “level playing field” in the bidding process A second group of
stakeholders said that the purpose of the prevailing wage law is to “level the
playing field” for contractors bidding on state projects. When the state lets
contracts on public projects, it must accept the lowest legitimate bid offered by
a contractor. According to this group, the low-bid requirement holds down
project costs while firm wages ensure equal labor costs for all contractors.

3. To protect local workers and contractors A third group said that the law’s
purpose is to provide economic protection for local workers and contractors,
making the law a “buy-local” statute. They viewed the law as an attempt to
ensure that non-local contractors cannot use a lower wage rate to underbid local
contractors, because if local workers are employed, the local economy benefits.
They said that local workers spend their wages in the community, pay sales taxes
on purchased goods, and pay property taxes on homes and apartments, and that
non-local workers tend to spend their wages outside the community, benefiting
different economies and disrupting local economies.

4. To draw more experienced workers The purpose of the prevailing wage law,
according to a fourth group, is to draw more experienced workers who are better
trained and more productive. This assumption, they said, is consistent with the
statute’s policy statement that public buildings and works be constructed by the
best means and highest quality of labor reasonably available and that persons
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working on public works should be compensated according to the real value of the
services they perform.

5. To create a positive economic factor The last concept is that the purpose of
the prevailing wage law is to create higher incomes that generate greater state
tax revenues to reduce social service costs. These stakeholders said that the
payment of fringe benefits and the establishment of insurance and pension
programs by labor organizations or contractors aid the state in containing its
social service costs.

Discussion

These stakeholder responses regarding the purpose of the prevailing wage law
demonstrate a variety of interpretations, depending on each person’s perspective.
Many interviewees ascribed intent beyond that offered by a literal reading of the
statute. Most of them responded as though the prevailing wage was synonymous with
union wages, even though the statute does not specifically call for union labor or
collective bargaining contract rates on state projects.

For the most part, stakeholders described the intent of the law in terms that are
only indirectly, if at all, achieved. The effect of Minnesota’s law is to remove
wages as a variable for reducing the cost of a project, allowing all contractors --
including union and nonunion contractors -- to bid on state projects. The
prevailing wage law does not necessarily operate as a “buy-local” law, because it
does not give preference to local labor or contractors. It does not require or
ensure the hiring of high quality, experienced workers for state projects. It is
not intended to increase tax revenues by increasing local wage scales, nor does it
require the provision of fringe benefits to reduce social service costs.

Conclusion

The intent of the prevailing wage law is not clearly understood by individuals
working closely with it. Many of their interpretations of the law’s purpose and
goals reveal a great deal of misunderstanding. The current language provides a
vague outline of intent that fosters a variety of interpretations. The lack of a
clear statement of intent can create difficulties in administering a law.
Recommendation

The intent of the prevailing wage law should be made clearer in the statute.
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DETERMINATION OF
PREVAILING WAGE RATES

This part of the report describes the current structure and methods used to
determine prevailing wage rates for state-funded construction projects. It also
includes stakeholders’ comments and concerns regarding the process, and conclusions
and recommendations for making improvements.

Administration of the law

Minnesota’s Little Davis-Bacon Act assigns primary responsibility for implementation
of the law to the Department of Labor and Industry. Sections 177.43 and .44 of the
law -- dealing first with contracts for state projects other than highway

construction, and then with highway contracts -- gives the department authority for
determining wage rates.

Three provisions within the law are left to interpretation by the governing agency.
They are (1) prevailing hours of labor, with a maximum of eight hours per day and 40
hours per week, (2) job classifications of employees, and (3) prevailing wage rates.
Procedures for prevailing wage determinations are contained in Minnesota Rules 1987,
Parts 5200.1000 to 5200.1120 (reproduced in Appendix C of this report). The
Department of Labor and Industry has sole authority for promulgating rules relating

to Minnesota’s prevailing wage law.

Within Labor and Industry, the Labor Standards Division is responsible for the
administration of prevailing wage legislation.

The major duties of the division are to:

1. regulate and enforce laws and employment standards that affect employees
and employers in the state;

2. hold informal conferences for contested orders and help resolve disputed
wage issues according to applicable laws;

3. provide the public with education, information and consultative services;

4. initiate inspections of firms or investigate complaints to determine
compliance with the law;

5. test, evaluate, and license fee employment agencies, managers, and
counselors; and,

6. certify prevailing wage rates for Minnesota’s 87 counties.
Within the division of 14 staff, 2.5 full-time positions are dedicated to prevailing

wage administration. Two senior investigators spend approximately 75 percent of
their time surveying and certifying wage rates and 25 percent investigating

43



complaints to determine compliance with the law. One support staff member spends
approximately half-time working on prevailing wage certification and half-time on
other responsibilities in the division.

The Labor Standards Division certifies wage rates for two major categories of
construction: commercial construction -- defined in Rule 5200.1010 as all building
construction projects exclusive of residential construction -- and highway and heavy
construction -- all projects for the construction or maintenance of highways or
other public works, including roads, highways, streets, airport runways, bridges,
power plants, dams and utilities.

Highway and heavy construction wage rates are certified annually and commercial
construction biannually for 82 job classifications in all 87 counties. Although not
all job classifications are represented in each county for both types of construction,
the division is conceivably responsible for certifying as many as 21,402 wage rates
per year.

In addition to determining wage rates, the division is also responsible for certifying
rental rates for trucks used on highway projects. The statute requires the department
to set a minimum compensation rate for the equipment costs of drivers who own and
operate trucks on contract work.

Master job classification list

Prior to 1980, there were approximately 200 construction job classifications on the
master job classification list for which the Labor Standards Division certifies
prevailing wage rates. In 1980, classifications no longer being used by contractors
were deleted from the list.

Today there are 82 job classifications divided into four major categories: laborer
(9 classifications), power equipment operator (38), truck driver (9) and special
crafts (26).

Apprentices working on state projects are not subject to the prevailing wage rate
determinations. Their wages are established by the particular apprenticeship
program. An apprentice must, however, be in a program registered with the U.S.
Department of Labor or with a state apprenticeship agency in order to be paid less
than the certified prevailing wage rate on a state project.

List modifications

According to division staff, labor classifications on the list are traditional
occupations in common use in the construction industry. The department’s rules
allow new classifications to be added if they are in general use in the area being
surveyed.

In determining particular classes of labor, the department considers work classifi-
cations contained in collective bargaining agreements, apprenticeship agreements on
file with the department, and customs and usage applicable to the construction
industry.

When the division receives sufficient requests to add a separate and distinct class
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of labor to the master job classification list, the department goes through the
rule-making process. Since 1980, the division has determined new classes of labor
for communications systems and asbestos abatement workers.

It is unclear to the division whether rule making is required in order to add class-
ifications to the master list. The statute regarding highway contracts states that
the department “shall conduct investigations and hold public hearings necessary to
define classes of laborers and mechanics . . ..” (M.S. 177.44, Subd. 3).

Certification process

Prevailing wage rates are based on data collected in an annual survey conducted by
the division. For purposes of surveying and certifying wage rates, the state is
separated into three zones. The zones are surveyed at staggered intervals in order
to distribute the workload over the year.

Northern counties are surveyed from October to January, central counties from
February to May, and southern counties from June to September. A map indicating
zone boundaries is included in Appendix D of this report.

Rates are certified by the division once a year for each zone for highway and heavy
construction and twice a year for each zone for commercial construction. The second
certification for commercial construction includes updated information received by
the division after the close of the survey period. Data is collected on an ongoing
basis and may be sent to the department at any time.

The rules for issuing certified rates for commercial construction provide for a

state agency to request a certification prior to advertising for bids, but only if

the Department of Labor and Industry has not issued a certification within the past
six months. This allows Labor and Industry certification of rates every six months
instead of each time an agency requests one.

Rules also require public hearings “when necessary” for the determination of
rates. The hearings are to be held in the county for which rates are being deter-
mined and are to be conducted as contested cases by an administrative law judge.

The certification process has eight steps.

STEP 1. Update contractor mailing list. The first step the division takes is to
update its survey mailing list of construction contractors. The department keeps

and maintains a mailing list of government officials, district, county, and city
engineers, city clerks, administrators, and zoning officials for each county. At

the beginning of a survey period, letters are sent to county and city officials

notifying them of the upcoming wage survey and asking for names and addresses of
contractors who have performed highway/heavy or commercial construction projects
within their county during the past 12 months. The notice to city and county

officials is presented in Appendix E of this report.

Approximately 300 local officials are sent letters each year. Currently there are
approximately 3,100 contractors on the mailing list of contractors.
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STEP 2. Mail survey forms to contractors and interested parties. The division
sends wage survey reporting forms along with a cover letter to the contractors,
contractor organizations, union locals, and union councils within the zone bein g
surveyed. The cover letter requests that all interested parties submit reports o
hourly wage rates paid on projects performed during the previous 12 months.

The survey requests information including the employer’s name, address and telephone
number, project name, city and county, description and date of work performed,
whether the project was highway/heavy or commercial, the approximate dollar cost of
the project, the employee’s full name, labor code, basic hourly wage, hourly cost of

all fringe benefits and training funds, 'total hourly rate, and the name, title,

address and telephone number of the person submlttmg the form. A dated signature

is required with a notice stating that willful falsification of any submitted

information may result in civil or criminal prosecution. (Appendix F of this report
shows a copy of the survey form and cover letter.)

Completed forms must be returned to the division within 33 days to be included in
the current survey. The division indicates that about half the forms returned are
from contractors, the other half from labor representatives.

STEP 3. Update collective bargaining contract file. If the prevailing wage rate

for any labor class represents a collectively bar%amed rate, the department’s rules
indicate that the comparable current collectively bargamed rate for the labor class
will be the prevailing wage rate. If the collectively bargained rate will change
during the 12 months immediately following the date on which the wage rate is
determined, the department must also certify that the rate shall change accordingly
on the effective date of the change in the collective bargaining contract. This

rule is based on the statutory requirement for highway contracts that certification
must also include future hours and rates when they can be determined.

For this reason, the Labor Standards Division surveys union locals requesting the
current wage scale, the future wage scales and expiration dates, rates if there are
separate wage scales based on project cost or size, a signed copy of the new contract
or addenda to previous contracts, and the geographic area covered by the contract.
This information is used to update the division’s computer file of collective
bargaining contract rates.

STEP 4. Update worker data base. Completed wage survey forms are reviewed by the
division for completeness and validity. Unsigned or incomplete forms received prior
to the deadline are returned for more information. The department may use
incomplete reports if the person completing the form has provided all the information
available.

If a returned form is not back to the department within 15 days, it will not be used
in the current wage rate determination process. Late data for commercial projects,
though, is saved and used for the six-month update.

Forms reviewed and approved by a senior investigator are given to support staff to

be entered into a computerized data base. The employer’s name, project description,
date work was performed, employee’s name, labor code, basic hourly wage, hourly cost
of all fringe benefits, total hourly rate and county are entered into the computer
system for each ernployee reported.
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Respondents of the survey must use the job codes and classifications from the master
job classification list in documenting classes of labor. If other classifications
are submitted, they are not included in the data base.

STEP 5. Delete duplicate records. When all data for the survey period has been
entered into the data base, an alphabetized printout for each county is used by the
support staff to identify and delete duplicate employee records.

The department’s rules provide that a single employee may not be counted more than

once. When a worker performs work on more than one project or in more than one job

classification within a county, the worker is counted only once in the class of
labor and at the wage rate paid on the most recent project within the time period of
the survey.

Deleting duplicate records is based on the person’s name and is not automated,
because there is no unique code number submitted for each worker in the data base.

STEP 6. Determine prevailing wage rates. When all data from the survey has been
completed and tabulated, prevailing wage rates are determined. The statute requires
that each wage rate determination be based on the actual wage rates paid to

the largest number of workers within each labor classification reported in the survey.

A computer program identifies the wage rate of the largest number of workers with
identical total hourly rates of pay (the basic hourly wage plus the hourly cost of
all fringe benefits) within each labor classification.

Statistically, the calculation used to determine the prevailing wage rate is the
mode, or most frequently occurring wage rate. For example, if the data indicates
that two bricklayers in a county earned $22.67 an hour, one earned $19.40 and one
earned $17.25, the prevailing hourly wage rate would be $22.67.

If there is an equal number of workers with differing hourly wage rates, the rules
declare that the highest rate paid to those workers becomes the prevailing wage
rate. For example, if one laborer receives $14.90 per hour, one receives $15.35 and
another receives $16.75, the prevailing wage rate is $16.75 per hour.

Determinations for each county must be based on data from two or more projects that
provide information for the major labor classes. If certain job classifications are

not represented in a particular county, data from all adjacent counties is used. If

a job classification is not represented in an individual county or its adjacent

counties, a wage rate is not certified for the job class in that county.

STEP 7. Update collectively bargained prevailing wage rates. When the initial
determination of prevailing wage rates has been made, a senior investigator uses a
printout of the rates to code collective bargaining contract rates with a number
that identifies the job class and its associated union local. This code is entered
into the computer record and a program is run to update the rates to the current
collective bargaining contract rates effective in that area.

STEP 8. Prepare final reports. One week before certifications are made, a notice

is placed in the State Register indicating where copies of the certified rates may
be obtained. Final reports -- the notices that must be posted on the job site of a
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prevailing wage project -- are sent to a list of 31 commercial contracting agencies,
11 highway or heavy construction contracting agencies and 36 employer associations
and building trades councils that have requested a copy. Individuals may request to
be put on this list. Appendix G of this report contains a sample wage determination
posting.

The reports indicate the county, type of construction, effective dates, labor
classifications, basic rates, fringe rates, total rates, whether adjacent county
rates were used, and a telephone number and address for reporting violations.
Certified rates remain in effect until new wage rates are determined or the certi-
fied rates are shown to be incorrect.

Contractors of prevailing wage projects are required to pay construction workers the
total hourly wage rate. The basic and fringe rates may be any amount, but together
must equal the total hourly rate.

Final reports and all supporting documentation are kept on file by county in the
Labor Standards Division.

Contested wage rates

Published wage rates may be contested by any person within 30 days of certification.
The person must indicate the county and classes of labor contested, the reason the
rate is believed to be inaccurate, and the rates the person believes to be correct.
Within 10 days of the request, an informal meeting is held with the petitioner,

labor investigators, attorney general’s staff and any other interested parties to
review the contested wage determination.

A final decision regarding the rate is made by the department within 10 days of the
informal meeting. If there is disagreement regarding the decision, a petition for a
public hearing may be made within 20 days of the final decision.

Prevailing wage staff report that the first contested wage rate in seven years
occurred in 1990. The decision was made in favor of the published rate and a
petition for hearing was not made.

Errors found after publication are corrected and notices of corrections are

published in the State Register.

Principal issues

Stakeholder opinions vary considerably regarding the adequacy and reasonableness of
prevailing wage determination methods. Labor advocates tend to be more satisfied
with the certification process than are nonunion representatives. Issues raised

during the course of this study concerned the data collection, rate certification,

job classification system and work processes.

Data collection

Contractors and contractor organizations reported that not all contractors receive
surveys. The method for developing the list of contractor contacts depends on local
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officials providing names and addresses of contractors. Department of Jobs and
Training unemployment compensation files for the first quarter of 1990 show 288
nonresidential general building contractors, 1,012 heavy construction contractors,

and 7,798 special trade construction contractors in Minnesota. With 3,100 contractors
receiving survey forms, about two-thirds of the potential respondents are not receiving
them. One of the division’s goals is to increase the wage survey data base.

Labor organizations reported that many contractors do not respond to the surveys.
Providing survey data to the Department of Labor and Industry is voluntary. The
cover letter of the survey form indicates neither the purpose of the survey nor the
importance of providing data.

Some interviewees claimed that the method for collecting data invites abuse because
anyone can submit data and it is easy to submit false data. Investigators scan
returned forms to see that the data submitted falls into categories and ranges that
are reasonable, but the division must rely on the notice on t%e form that says

“willful falsification of any submitted information may result in civil or criminal
prosecution” to deter the submission of false data. Respondents must sign the

survey form and indicate their title, but their organization’s name is not required
and the respondent’s name is not verified.

Rate certification

Use of the mode -- the most frequent wage rate for a class of labor -- to define
“prevailing” receives a considerable amount of criticism because it favors union
rates. Only union rates are likely to be identical. It is not likely that employees

of nonunion firms would be paid the same rate to the penny since there is no coord-
inating mechanism similar to union contracts for setting the scale of wages. Conse-
quently, if there is any union presence in a job class, the union wage will probably
be determined to be prevailing. This may explain the belief held by some stake-
holders that not all data received by the department is used to determine rates.
Some interviewees think that the department issues the collectively bargained rate
without considering all data. Use of the mode might lead one to believe this,
because wage rates other than the mode have no effect on the certified rate.

Some people objected to the rule that declares the highest rate as the designated
prevailing rate when the frequency of rates in a job class in a county is equal,
even though prevailing wage is the minimum amount that can be paid on a project.

There is objection to the fact that one worker’s wage can define the prevailing rate
if it is the only one reported.

The prevailing wage system is seen as inflationary if data from prevailing wage
projects is used to determine the following year’s wage rate. A factor in adopting

the law was to keep government projects from disrupting local wage scales. Using
wages set by government contracts -- particularly wages at the high end of the range

-- does not allow the prevailing wage to reflect free-market practices in the community.

It was pointed out that the practice of importing wages from adjacent counties can
create inconsistent wage determinations, making, for example, a skilled laborer wage
rate lower than an unskilled laborer rate. This is more likely to happen when wage
rates for rural counties are imported from adjacent metropolitan counties.
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Job classification

The job classification system that must be used to document wages is seen as
inflexible by nonunion contractors. Job classifications are specialized and are

those used by union contractors. A nonunion contractor may employ a craftsperson
whose skills encompass more than one trade. The system does not allow for
documenting this type of employee, and the worker must be categorized into only one
of the listed classifications or not be counted. Work performed in the other
categories is not counted. On a prevailing wage project, this particular employee
must be paid the prevailing wage of each of the different categories based on the
number of hours worked in each category or be paid the highest wage. Consequently,
prevailing wage rules are perceived to impose union work rules and methods on
nonunion contractors and discourage their participation in data collection and
bidding on state contracts.

Work processes

Rules require that collectively bargained prevailing rates be updated to the current
collective bargaining contract rates. This is not always a simple process because

it is not automated and the information is not directly collected on the survey
form. Investigators must check each wage rate to determine whether it is collect-
ively bargained, using their own knowledge or looking it up.

According to division staff, deleting duplicate employee records by checking like
names must be done by hand and can be a time-consuming task. Use of social security
numbers would simplify the process and allow it to be done by the computer.

Conclusions

A review of prevailing wage statutes, rules, methods and input from stakeholders of
the system led to three conclusions about the structure and process for determining
wage rates.

1. Prevailing wage laws and rules are confusing and not well understood by those
expected to use and follow them.

Statutes for state building contracts and highway contracts are not consistent with
each other. The rules attempt to provide consistency in how the law is
administered, but in certain cases do not address provisions found in statute. For
example, the method for updating the job classification list is not defined.
Inconsistencies and lack of clear definition are confusing and provide a poor
foundation for efficient administration of the prevailing wage system.

Having to work with both state and federal wage rates and requirements causes diffi-
culty for contractors. Though both laws have the same intent, they define “prevailing
wage” differently, and their rates and processes for determining wage rates are
different. Wage rates are not always specified in contracts, as required in statute.

Although prevailing wage staff are able and willing to answer people’s specific questions about

the state’s prevailing wage system, there is no printed material available that gives a clear
picture of the requirements of the law and the methods used for determining wage rates.
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2. The term “prevailing” is misleading in that prevailing wage statutes and rules
favor higher rates and union wages and practices.

The statutory definition of prevailing wage as the most frequent wage rate favors
selecting union wages due to the nature of wage data frequency distributions in
areas where collectively bargained contract rates are paid. The calculation does
not reflect all wage rates present in the community. Rates that vary, such as those
found in the nonunion sector, have little impact on prevailing wage rate
determinations.

The prevailing wage labor classification scheme conforms with the job assignment
practices of union contractors. Because there is no formal mechanism for
accommodating practices that differ, it is difficult for the system to vary from a
union standard.

The use of adjacent county wage data from urban areas to set prevailing wages for
rural areas inflates the prevailing wage rates of rural counties because wages in
urban areas are generally higher than those in rural areas.

3. Opportunities exist for making changes in wage rate certification methods that
would result in greater data validity, accuracy, and efficiency.

Wage data currently collected does not represent all relevant contractors and is not
easily verified. Wider distribution of surveys and increased response would improve
the accuracy and validity of the certified rates.

The practical need for updating commercial wage rates every six months is
questionable. Prevailing wage staff indicate that rates do not change enough to
warrant six-month updates.

Steps in the certification process that are not automated are time consuming for
statf and allow greater potential for error. Prevailing wage staff have indicated
they would benefit from computer hardware and software upgrades.

Recommendations

The Management Analysis Division recommends five modifications to the administration
of Minnesota’s prevailing wage law.

1. A consistent structure should be established for administering the prevailing
wage law.

A. Statutes and rules pertaining to the determination of prevailing wage rates
should be made consistent for building and highway construction projects and
rules should be made consistent with the intent of the law.

B. The process for adding worker classifications to the master job classification
list should be clarified and documented. Procedures that provide opportuni-
ties for input from all interested parties should be formally established in
the rules and these rules should be consistent with prevailing wage statutes.
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2. Bias should be reduced in the wage determination process.

A. Alternative calculations for determining prevailing wage rates and their
associated advantages and disadvantages should be examined to ensure
consistency with the intent of the law.

In its review, the Management Analysis project team examined a number of
prevailing wage methodologies, because the current calculation favors high
rates and does not incorporate all wage data submitted.

An averaging system was examined as an alternative but was dismissed because
averages are susceptible to extremes and are easily skewed by very low or very
high numbers. In addition, an average rate would be artificial. That is,
averaging would yield wage rates that do not necessarily exist in counties.

The median -- or the central value of ordered data -- is a rather stable
measure of central tendency. Unlike averages, medians are not influenced by
extremes. Medians also represent values found in original data sets.

The project team suggests the use of a hybrid prevailing wage rate formula.

That is, prevailing wage would be defined as a percentage, such as a majority,
which is 50 percent + 1. If a majority does not exist, a wage rate at a

certain percentile such as the median would be designated as the prevailing
wage rate. A majority/median system acknowledges a prevailing wage rate when
more than half of all data elements are identical and fairly involves all
information in the absence of such an occurrence.

The majority/median formula would have the following structure:

If more than half of all survey responses represent a single wage rate, that
wage rate prevails. For example, if the following information was received:

$12.00, $12.25, $13.40, $14.23, $14.23, $14.23, §14.23

$14.23 would prevail because it constitutes a majority (57 percent) of the
responses. ~

If a majority does not exist, the median -- or center value -- prevails. For
example, if a wage survey yields:

$12.00, $12.25, $13.40, $14.57, $14.70, $15.00, $15.00
$14.57 would prevail because no rate constitutes a majority and $14.57
represents the midpoint of all ordered data (three rates are higher and three
rates are lower).

If an even number of responses is received, the higher of the two central
values prevails. For example, if the following eight responses were received:

$12.00, $12.25, $13.40, $14.57, $14.70, $14.77, $15.00, $15.00

$14.70 would prevail. Because no majority exists, the median provision of the
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formula is used. Because an even number of responses yields a midpoint
between $14.57 and $14.70, the higher of the two prevails.

B. Prevailing wage rules regarding the use of adjacent county data should be
revised to eliminate metropolitan bias in rural county wage determinations.

If a county is located in an area designated by the U.S. Office of Management
and Budget as a “metropolitan statistical area,” it should be classified as
“metropolitan” for wage survey purposes. Based on 1980 census data, 16
Minnesota counties were included in metropolitan statistical areas: Anoka,
Benton, Carver, Chisago, Clay, Dakota, Hennepin, Isanti, Olmsted, Ramsey, St.
Louis, Scott, Sherburne, Stearns, Washington, and Wright. All remaining
counties should be considered “rural.”

If a rural county lacks sufficient information for a wage determination in a
particular classification, data from all adjacent rural counties should be
compiled and the majority/median formula applied.

C. Rules should be promulgated to require that county wage determinations be
based on survey information from a minimum of three workers in a classifica-
tion. If a classification in a county is represented by information on one or
two employees, that information should be included with applicable adjacent
county data and the majority/median formula applied.

Prevailing wage data collection procedures should be improved.

A. The prevailing wage survey’s cover letter should be revised to include a
discussion of the survey’s purpose, an explanation of how survey data will be
used, and information regarding the importance of responding.

B. Employee social security numbers should be requested on prevailing wage survey
forms, to be used for identification purposes.

C. Indication of whether a wage rate is collectively bargained should be
requested on prevailing wage survey forms.

D. Respondents should be requested to name their affiliated organizations on
prevailing wage survey forms.

The wage determination process should be streamlined.

A. The Department of Labor and Industry should use contractor information provi-
ded in the Department of Jobs and Training’s unemployment compensation data
base for prevailing wage survey mailings. With the availability of this infor-
mation, Labor and Industry need not maintain its own contractor mailing list.

B. Commercial construction rates should be certified annually rather than
biannually. Prevailing wage rules should be modified to represent yearly
commercial construction updates.

C. The Department of Labor and Industry should institute computerized methods in
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its wage certification process for the elimination of duplicate employee
records based on employee social security numbers.

D. The Department of Labor and Industry should institute computerized methods in
its wage certification process for flagging collectively bargained wage rates
based on input data.

A cooperative and educational communication structure should be established for
administering the prevailing wage law.

A. Efforts should be taken by all interested parties to enhance communication and
cooperation. In particular, state agencies active in prevailing wage adminis-
tration should establish working relationships that facilitate execution of
the law.

B. The Department of Labor and Industry should offer regular informational
seminars explaining Minnesota’s prevailing wage law and its administration.
The seminars should be open to all interested parties.

C. The Department of Labor and Industry should produce a handbook explaining, in
lay terms, the concept of prevailing wage. The document should include clear
definitions of prevailing wage provisions, a discussion of rules associated
with its administration, an outline of enforcement procedures and penalties,
an explanation of the relationship between Minnesota and federal prevailing
wage laws, and the addresses and telephone numbers of additional sources of
information.

D. Construction employees covered under Minnesota’s prevailing wage law should
receive a written notice with their first paycheck indicating the rate of pay
associated with their current work classification. A new notice should be
issued whenever an employee’s work classification changes.
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ENFORCEMENT OF MINNESOTA’S
PREVAILING WAGE LAW

Minnesota’s prevailing wage law divides enforcement responsibilities between the
Department of Labor and Industry and the Department of Transportation.

M.S. 177.43, Subd. 6, establishes the Department of Labor and Industry as the
enforcing agency for state projects other than highways and bridges.

M.S. 177.44, Subd. 7, establishes the Department of Transportation as the primary
enforcing agency on contracts for highway construction.

Neither department has rules or other formal procedures delineating how the law
should be enforced or penalty provisions used. Both departments base their
enforcement on statutory provisions and precedent.

Labor and Industry enforcement
Statutory provisions

M.S. 177.43 enables Labor and Industry to review payroll documents to determine
compliance with prevailing wage rate provisions. The department may examine payroll
records for all state construction projects, including highway construction.

Misdemeanor penalties are provided for state employees who administer contracts
without complying with prevailing wage provisions and for contractors,
subcontractors, or agents who knowingly pay project workers wages below prevailing
rates. Each day a violation continues is considered a separate offense, punishable
by a maximum fine of $700, or imprisonment for no more than 90 days, or both.

Contracting agencies

Because contracting agencies are responsible for contract specifications and have
access to payroll records, the Department of Labor and Industry must work closely
with them to enforce the prevailing wage law. The government agencies most involved
with the Department of Labor and Industry in enforcement on non-highway projects
include the state departments of Administration, Military Affairs, Natural

Resources, Education, and Trade and Economic Development, the Pollution Control
Agency, the University of Minnesota, State University System, Community College
System, State Board of Vocational Technical Education, the Metropolitan Airport
Commission, the Iron Range Resources and Rehabilitation Board, and several
metropolitan city and county governments.

The Department of Administration is the primary administrator for non-highway
contracts. Its Building Construction Division reports that non-highway construction
projects totaled an average $400 million a year over the past three years.

When the Department of Administration advertises for bids on state projects, it
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includes a notification requiring the payment of prevailing wage rates, and directs
bidders to the Labor Standards Division to obtain current rates.

The Department of Administration began requiring contractors to obtain current rates
from Labor and Industry for two reasons: First, Labor and Industry is best equipped :
to address job classifications not listed in prevailing wage determinations, and
second, past certified rates sent to Administration by Labor and Industry were not
current, requiring supplemental agreements to contracts to amend the wages. In
recent years, according to Administration, data from Labor and Industry has been
timely and accurate.

Other government agencies that let their own contracts for non-highway projects
obtain wage rates from Labor and Industry and place them in their contracts. Of
those interviewed, none mentioned problems with erroneous rates.

Administration and other bid-letting agencies designate agents or specific staff
individuals to monitor projects to ensure that contract or blueprint specifications
are met and that state monies are spent properly. They are frequently architects
hired to design and oversee construction projects or are state-employed project
engineers. Architects and project engineers act as links between the contractor and
the state agency in charge of the project.

Prevailing wage compliance

The Department of Labor and Industry enforces prevailing wage laws through the
investigation of noncompliance complaints filed by workers, who learn to contact the
department in one of four ways:

1. The Labor Standards Division’s telephone number is printed on prevailing wage
notifications posted at job sites,

2. an architect or project engineer may refer a worker to the department,
3. aunion representative may advise a worker to contact the department, or

4. aunion representative or other outside source may file a complaint on behalf of
a worker.

In 1989, there were 129 valid individual complaints of failing to pay the prevailing
wage. An average $515 of back pay was awarded per person.

When a telephoned complaint is received, a senior investigator takes the information
and completes a Prevailing Wage Complaint Form (shown in Appendix H). The form
requires the employer’s name, address, and telephone number; the project name and
location; the date work was performed; the employee’s name, address and telephone
number; the employee’s trade or class of labor; the rate received; a description of
duties performed; and a listing of tools used. Name, address, telephone number and
relationship to the project are requested if the complaint comes from an outside
source.

A worker’s complaint may be required in written form if the department’s authority
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to investigate the project is questionable.

After receiving information from the complainant, investigators compare it with
bid-letting information for the project -- the contract bid date, the county the

work was performed in, wage rates for that county, the construction project’s type,
and the worker’s classification. Investigators also contact bid-letting agencies to
verify the names and addresses of contracting companies and to request descriptions
of the project work.

Once preliminary information has been gathered, Labor and Industry sends the
contractor a letter (Request for Payroll Records, shown in Appendix I) requesting
project payroll information. The letter requests the names and addresses of
workers, their hourly rates of pay, their hours per day, their classes of labor,

paid fringe benefits, their hours for each work week, a list of all subcontractors
and a reply within seven calendar days.

Most contractors comply with the request. If a contractor does not, the department
requests that the contracting agency withhold project funds until payroll records
are submitted. A copy of the department’s request is sent to the contractor.

Once records are obtained, they are audited to determine a complaint’s validity. If

a complaint is not validated, a letter is sent to the complainant explaining the

lack of substantiating data. If the complaint is valid, the department completes a
Violation Master Sheet, indicating the amount of back wages owed each employee. The
Violation Master Sheet, a Notice of Labor Law Violation (Appendix J) and procedural
instructions are sent to the contractor, directing the contractor to pay back wages

to affected employees and to upgrade wages where needed.

Contractors respond by issuing checks to affected employees through the Department
of Labor and Industry. The department verifies names on the checks and their
amounts before forwarding them to the workers. A letter from the Department of
Labor and Industry is included explaining the findings of their investigation. The
department resolves most investigations within 40 days.

Workers are not contacted during investigations until complaints are validated and
the need for payment of back wages is verified. Under special circumstances, the
department may contact workers by mail to obtain more information.

Throughout the process, complainants are protected by the Data Practices Act and

other provisions in Minnesota Statutes, Chapter 175. To furnish back wages due,
contractors must be given the name or names of underpaid workers, but the complainant’s
name is not revealed unless Labor and Industry has written authorization from the
worker. Workers filing wage claims after leaving employment are not guaranteed
confidentiality.

The Department of Labor and Industry estimates that it asks contracting agencies to
withhold funds from 20 percent of the cases where violations have been found,
because contractors have not complied with orders to pay back wages.

No specific authority exists for the department or contracting agencies to withhold

funds from contractors for prevailing wage violations. Contracting agencies rely on
“failure to perform” provisions in rules for withholding funds (Minnesota Rule
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1230.1100), but the rules do not explicitly mention prevailing wage laws.

The withholding of state funds is effective only when a project is ongoing or when
payments are still due to contractors. This can be a problem with subcontractors

that perform specific tasks in a project. Work may be completed and the subcontractor
paid before an investigation determines that prevailing wage rates were not honored.
Thei] Department of Labor and Industry estimates that fewer than 10 instances occur
each year.

Another compliance enforcement mechanism used by the Department of Labor and
Industry or a contracting agency is to advise workers to notify a contractor’s
bonding company of prevailing wage noncompliance. The bonding company in turn
pressures the contractor, who does not want to risk losing the bonding required to
perform state-funded work (M.S. 16B.04). This can be a valuable enforcement
mechanism, because it does not jeopardize contractors’ money used for employee
payroll and material purchases, and it also gives the Department of Labor and
Industry or the contracting agency access to the contractor after a project’s
completion, if the bond is still in effect.

As with the withholding of funds, no regulation or provision grants the department
or contracting agencies specific authorlty to use bonding provisions as an
enforcement tool.

The penalty provision in M.S. 177.43 has been used once. It is considered cumber-
some to enforce because county attorneys -- who are responsible for bringing charges
-- lack the time or inclination to prosecute contractors for misdemeanor violations.

The Department of Labor and Industry holds that it has not been granted full
enforcement authority because it lacks direct statutory access to contracts and
cannot withhold contractors’ funds. Because penalty provisions are not used, the
department works primarily through the contracting agency or bonding company to
enforce the prevailing wage law.

Transportation enforcement

Statutory provisions

M.S. 177.44 authorizes the Department of Transportation to enforce prevailing wage
provisions on highway construction projects. The department is authorized to

request and examine copies of payroll forms from contractors and subcontractors.

The statutory penalty provision applying to contractors, employees or anyone
inducing an employee to accept a lower wage states:

A contractor, subcontractor, or agent who violates this section is guilty of a misdemeanor
and may be fined not more than $300 or imprisoned not more than 90 days or both. Each day
that the violation continues is a separate offense.

Whoever induces a job applicant or employee on any project subject to this section to give

up or forgo any part of the wages to which entitled under the contract governing the
project by threat not to employ, by threat of dismissal from employment, or by any other
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means may be fined not exceeding $1,000 or imprisoned not more than one year or both.

Any employee under this section who knowingly permits the contractor or subcontractor to
pay less than the prevailing wage rate set forth in the contract, or who gives up any part

of the compensation to which entitled under the contract, may be fined not exceeding $40 or
imprisoned not more than 30 days or both. Each day any violation continues is a separate
offense (M.S. 177.44, Subd. 6).

One part-time and two full-time investigators are employed by Transportation to
enforce both federal and state prevailing wage provisions for highway projects.

Highway construction contracts

The State of Minnesota currently has about S00 highway projects under contract.
Over the last six years, state and federal appropriations for highways have ranged
from $304.9 million in 1986 to $442.8 million in 1988. The state lets an average of
more than 200 projects each year, with many projects lasting more than one year.

Approximately two-thirds of Minnesota’s highway projects are funded in part by
federal construction aid and must meet federal prevailing wage requirements in
addition to the provisions of Minnesota’s prevailing wage law. When federal and
state rates differ, the higher rate takes precedence. For example, if a Minnesota
prevailing wage rate is higher than a corresponding federal rate, Minnesota’s rate
1s used. Because of this, both Minnesota and federal prevailing wage rates are
provided in contracts. Contractors are responsible for determining which rates

apply.

Before advertising for bids, Transportation requests current prevailing wage rates
from Labor and Industry and includes them in their contracts. This ensures that the
rates are current. Annual certified rates sent by Labor and Industry are not always
current because corrections are made after their publication. Transportation
believes it is less time-consuming to request rates than to follow the correction
notices published in the State Register.

Prevailing wage compliance

Transportation takes an active role in the enforcement of prevailing wage laws.
Every two weeks, contractors and subcontractors must submit copies of their payrolls
for a “labor compliance review.” Investigators compare payroll wage rates, fringe
benefits, and job classifications against the contract’s prevailing wage rates and
descriptions of work.

Transportation also conducts job-site interviews, where investigators randomly ask
workers for their names, job classes, and hourly wages, and compare this information
with payroll forms. Transportation does not focus on specific contractors unless

they have a history of complaints filed against them.

Investigators group job-site interviews geographically to reduce travel time and
cost. Over the last few years, they have investigated projects in 65 to 70 percent
of Minnesota’s counties and have conducted job-site interviews on about half the
ongoing projects each year.
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When discrepancies are discovered during a compliance review or an on-site interview,
investigators notify the contractor in writing or by telephone. Frequently, contrac-

tors are able to immediately correct discrepancies. According to the Department of
Transportation, 80 to 90 percent of all discrepancies are due to computer input

errors, so payment of back wages is not required.

To verify payment of back wages, Transportation requests a copy of the employee’s
canceled check or, at times, it requests that an employee’s check be sent to the
department for forwarding to the employee.

The department estimates that underpayments equal less than .1 percent of total
highway construction dollars -- about $400,000, using 1990 construction estimates.

Complaints are handled on an individual basis by the Transportation investigators.
Due to the specific nature of each case, step-by-step procedures do not exist.
Fomplaints may be made by telephone or in writing. The department prefers the
atter.

Investigators request information regarding the employer’s name, address, and
telephone number; the project’s name and location; the date work was performed; the
employee’s name, address and telephone number; the employee’s trade or class of
labor; the rate received; and the duties the employee performed. This information

is checked against payroll data and contract provisions.

If a worker was underpaid, the investigator contacts the project engineer, who
informs the contractor of the allegation. A standard letter advises the contractor
to pay back wages and increase current rates to meet prevailing wage rates.
Investigators request a copy of the canceled check to verify that appropriate wages
were paid. If the department believes that a contractor will be reluctant to pay
back wages, it requests that the check be sent to the department for forwarc{)ing to
the employee.

Although Transportation does not compile complaint statistics, it estimates that 150
complaints are filed each year, the majority valid, the remaining actually questions
regarding contract coverage.

If a contractor refuses to pay back wages, the project engineer is advised by
Transportation to withhold funds until appropriate payments are made. This has been
effective, even though no specific statutory authority or rule provisions exist.

The penalty provision provided in statute has been used once. As noted earlier, the
provision is seen as an inadequate deterrent because county attorneys lack the time
to prosecute misdemeanor cases.

Truck rental rates

The truck rental rate issue has caused debate among a number of prevailing wage
stakeholders. This review points out problems and complexities associated with the
policy. Many of the issues discussed exemplify stakeholders’ concerns with
prevailing wage’s administration and enforcement.
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Statutory authority for setting truck rental rates

Since Minnesota’s prevailing wage legislation was enacted in 1973, prevailing wage
rates for highway contracts have included “rental rates for truck hire paid to
those who own and operate the truck” (M.S. 177.42, Subd 6).

The law applies to “laborers or mechanics who deliver mineral aggregate such as
sand, gravel, or stone which is incorporated into the work under the contract by
depositing the material substantially in place, directly or through spreaders, from
the transporting vehicle” (M.S. 177.44, Subd. 2).

The law specifically excludes workers who process, manufacture or deliver materials
or products from commercial establishments with a fixed place of business from which
they regularly supply the products (M.S. 177.44, Subd. 2).

M.S. 177.44, Subd. 3, states that the Department of Labor and Industry “shall
determine the nature of the equipment furnished by truck drivers who own and operate
trucks on contract work to determine minimum rates for the equipment, and shall
establish by rule minimum rates to be determined into the prevailing wage rate.”

Implementation of truck rental rates

Although included in the original legislation, truck rental rate provisions were not
implemented until 1988. During the 1970s, most large contractors and construction
companies owned their own trucks and hired drivers to operate them. The drivers
became employees of the contractor; many were members of the Teamsters union.

In the early to mid-1980s, some contractors sold their trucks, finding it more
economical to subcontract with private owner/operators. Most independent truck
owners and operators are not represented by a union. A court case in the early
1980s classified them as independent contractors rather than as employees.

The court’s ruling and the similarities between owner/operator and Teamster member
work led the Teamsters union to demand enforcement of the law’s truck rental rate
provisions, through complaints filed with the departments of Labor and Industry and
Transportation.

Labor and Industry supported the enforcement of truck rental rates and initiated
discussions to draft rules. After the department withdrew an initial draft in the
spring of 1987, interested parties met to discuss new proposals. The meeting
included representatives from the Teamsters, independent truck owners, the Depart-
ment of Transportation, the Department of Labor and Industry and truck brokers.
Labor and Industry published a proposed rule on April 25, 1988, with a public
hearing on June 1.

On July 21, 1988, an administrative law judge determined that the rule was
necessary, reasonable, and based on adequate statutory authority. The judge’s
determination included reservations, stating that “holes” existed in the statutory
directive and that the rule’s adoption would “undoubtedly result in litigation.”
The judge said that three questions were unanswered in the statutes:

1. whether an hourly labor cost was intended to be included in the truck rental rate;
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2. whether truck rental rates deny equal protection, because they apply to owner-
operators of a single truck but not to owners of more than one truck; and

3. whether the legislature intended independent truck owners to become employees if
working on a state highway project.

The judge suggested that the Department of Labor and Industry submit the entire
record on the matter to appropriate legislative committees so that legislation could
be considered.

The rule became effective Sept. 26, 1988, as Minnesota Rule, Part 5200.1105. It
creates a rate formula based on statutory language. The formula, which provides
compensation for independent truck owners and operators when their vehicles are used
on state-funded projects, is:

Truck rental rate = labor cost + operational cost

“Labor cost” is the prevailing wage rate for truck drivers determined from the
Labor and Industry wage surveys. “Operational cost” is the average of specific
operating costs, including depreciation, fuel, oil, tires, taxes, licenses,

insurance, and administrative and maintenance costs. The combined costs establish
the minimum hourly rate an owner/operator must be paid for work on state highway
projects. Operating costs are submitted to Labor and Industry by 127 independent
truck owners and contractors in the trucking industry who responded to past
prevailing wage surveys, were recommended by owner/operator associations, or
requested to be placed on the list.

Enforcement challenges

Applying the new rule’s formula, the Department of Labor and Industry determined
truck rental rates for all counties in the state and sent them in November 1988 to
the Department of Transportation for inclusion in their contracts. According to the
Department of Transportation, the rates arrived with little explanation or specific
interpretation.

The two departments had historically disagreed on the definitions of certain terms.
In the past, Transportation had used definitions from the Federal Highway Adminis-
tration’s Labor Compliance Manual. When the rule became effective, Transporta-
tion began applying Labor and Industry’s definitions.

After meetings and discussions with Labor and Industry, Transportation issued an
addendum notifying bidders of changes in their enforcement of the prevailing wage
law. The addendum stated that the law applied to independent truck owners
delivering mineral aggregate and depositing it “substantially in place” at a job

site. A second Transportation addendum in April 1989 repeated its interpretation of
“substantially in place” and added that “commercial establishments” hiring
independent truck owner/operators on state projects must pay truck rental rates.

Soon after issuance of the addenda, independent truck owners and truck brokers

questioned the new rule and challenged Transportation and Labor and Industry. The
independent truck owners viewed the definitions as major policy changes and argued
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that they were subject to rule-making procedures. The independent truck owners also
argued that the rule was inadequate due to the need for addenda.

Labor and Industry contended that the addenda were not policy changes but reitera-
tions of their interpretations necessary to effect the change resulting from the new
truck rental rate rule. Neither department had promulgated rules interpreting
“substantially in place.”

Owner/operators and truck brokers filed suit against the state on May 2, 1989,
seeking legal action, including a temporary injunction against the Department of
Transportation’s addenda. They argued that the addenda were essential to the imple-
mentation of the rule and that their contents were not part of the rule’s hearing.

In sum, they argued that the addenda had been adopted unlawfully, and that the
process had been unfair to affected parties.

Ramsey County District Court granted the opponents a temporary injunction on May 25,
1989, enjoining the state from enforcing Transportation’s addenda. The judge,

finding the addenda to be “in effect a rule,” stated that the departments had to

use processes established in the Administrative Procedures Act to promulgate the
provision.

Labor and Industry and Transportation filed an appeal with the Minnesota Court of
Appeals May 31, 1989, seeking legal action to prohibit Ramsey County District Court
from enforcing the injunction. The appeal was denied and the injunction remains in
effect pending rule making by Labor and Industry. In September 1990, Ramsey County
District Court ordered plaintiff attorney fees to be paid by the defendant (Labor

and Industry).

A second injunction was placed on the truck rental rates rule in February 1990.
This injunction focuses on a third Transportation addendum, defining “work under
the contract.” Again, the judge ruled that Transportation had defined the phrase
outside the proper rule-making procedures.

The truck rental rate rule remains under both injunctions pending formal rule making
by the Department of Labor and Industry.

In pursuing legal recourse, owner/operators had contacted and obtained the support
of some Minnesota legislators. Unsuccessful attempts were made to repeal the truck
rental rate rule during the 1989 legislative session. After the session, a

complaint regarding the truck rental rate issue was filed with the Legislative
Commission to Review Administrative Rules.

The commission conducted a preliminary assessment of complaints on June 7, 1989, and
determined that the complaints were justified. At a public hearing Aug. 1, 1989,
testimony was heard from truck brokers, various independent truck owners, the
Department of Labor and Industry, and the Department of Transportation.

From information provided at the hearing, commission staff formulated four
recommendations:
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1. that the commission request the Department of Labor and Industry to hold a
rule-making hearing to provide a meaningful clarification of the phrase
“substantially in place” and to clarify how the prevailing wage law and truck
rental rates apply to drivers hauling from commercial establishments;

2. that the commission urge the Department of Transportation to actively participate
in the rule making because of its expertise in prevailing wage law enforcement;

3. that the Department of Labor and Industry proceed to rule making at the
commissioners’ request, even if the Court of Appeals concludes that the addenda
are not rules; and

4. that the commission recommend that the Department of Labor and Industry form an
advisory committee of department and industry representatives to assist in
drafting the proposed rule.

The commission adopted the recommendations on Oct. 30, 1989. In addition to
recommending further rule making to better define and clarify other terms that
Transportation and Labor and Industry recognized needed clarifying, the commission
allowed 120 days -- a longer time than usual -- for the development of rules, to
encourage input and discussion from the recommended advisory committee.

Commission staff also suggested the use of a mediator when drafting new rules and
defining terms, to resolve differences and help the two departments work together.
Labor and Industry was not interested, arguing that the administrative law judge
would act as a neutral party at the hearing. Labor and Industry also held that
disagreements would be resolved by the the departments’ commissioners.

The advisory committee, established in November 1989, included truck owners,
brokers, union officials, contractors, a university professor and Labor and Industry
staff. The committee met 12 times.

On March 19, 1990, the committee gave a list of recommendations to the commissioner
of labor and industry, including definitions for terms used in truck rental rate
administration. The committee recommended that:

1. Appropriate training should be provided to Minnesota employees enforcing the
statute. The desired result would be uniform enforcement of the prevailing wage
law.

2. The prime contractor and all subcontractors should classify all personnel who
perform work under the contract, so that they are either employees, subcontrac-
tors, independent truck owners or material suppliers.

3. Appropriate educational programs should be implemented to fully and completely
inform contractors, material suppliers, independent truck owners and others in
the industry about the law and payment of prevailing rates to independent truck
owners.

4. The department should create a joint Transportation - Labor and Industry task
force to examine rule-making and enforcement functions as they now exist and to
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recommend administrative and legislative changes, which could include transfer-
ring the enforcement function to Labor and Industry, providing limited rule-
making authority to Transportation, or no change other than better cooperation
between the two agencies:

All committee members, except two truck brokers, signed a letter to the commissioner
of labor and industry supporting the recommendations. The brokers submitted their
own letters listing concerns with the committee’s composition and its recommenda-
tions. The truck brokers said that the committee was biased toward the Department
of Labor and Industry, hindering reflective discussion and reasonable drafting of
recommendations and definitions. They argued that every issue was brought to vote
and, because they were outnumbered, their positions were lost.

Current status

Labor and Industry requested an extension for rule making from the commission on
March 5, 1990. It argued that the advisory committee had taken longer than expected
and that time was needed to review the recommendations and to draft new rule
proposals. The department offered to have proposed rules printed in the State
Register by May 15, 1990, and to set a hearing date for June 15 of that year.

To date, no administrative changes or rules have been implemented. Some new rules
have been drafted by staff, but are not publicly available and have not been printed
in the State Register, nor has a hearing been set.

Stakeholder concerns

Many people involved with the prevailing wage law are critical of its enforcement.
Although their greatest concern is the lack of personnel to do necessary enforcement
work, stakeholders also noted inconsistent policies, poor communication, confident-
iality issues, and confusing worker classifications as areas of concern.

Contractor organizations

Many union contractors and contractor organizations have good working relationships
with the two departments and are pleased with the work of their investigators.
Nonunion contractors and their organizations, however, said that Labor and Industry
is unresponsive to their concerns. Almost all contractors were concerned with

worker classification issues, the need for more investigators, and ambiguity in the
law’s administration.

Gray areas between job classifications Contractors were concerned about “gray
areas” that exist between a job classification on paper and construction-site

reality. Gray areas occur when workers in lower classifications master some of a
higher classification’s skills but lack all the skills necessary to move up to that
classification. For example, a laborer assembling forms to lay concrete has enough
skill to properly put them together, but lacks the skill level of a carpenter.

Under the current system, the work would be considered carpentry; contractors would
like to classify the work as skilled labor.
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Contractors said that workers with proper training should be hired at rates
appropriate for their skills. However, contractors said that they should make final
classification decisions in gray-area situations. They argued that maintaining a
quality product at low cost is part of being a good business person. In general,
contractors were adamant that government should stay out of the classification
area. They said that contractors should determine, under appropriate guidelines,
who will do their work.

Some contractors said that jurisdiction crossing is prevalent throughout the
construction industry, with both union and nonunion contractors participating.
Nonunion contractors said that unions use the classification argument in order to
unionize workers.

Enforcers of the prevailing wage law Contractors said that no one should

enforce prevailing wage laws except investigators hired by the state. Some
stakeholders reported that labor unions actively enforce the prevailing wage law on
construction project sites, although they said they knew of no violations discovered
through this process. They said they consider it harassment rather than effective
enforcement.

Understandable rules and statutes Contractors noted that they should be able to
read prevailing wage rules and statutes and clearly understand how the law will be
enforced. Labor and Industry and Transportation have addressed some stakeholder
concerns, but changes in the enforcement of truck rental rates have raised further
concerns. In general, contractors said that it is impossible to understand
enforcement processes because procedures are not documented.

Eight-hour-day restriction Contractors commented that the statutory
eight-hour-day restriction should be eliminated, so that during the construction
season -- when daylight is plentiful -- employees could work 10- to 12-hour days.
Contractors favor retaining the 40-hour work week requirement, so employees would
worllc( on(liy three or four days, still put in 40 hours per week, and have longer
weekends.

Labor organizations

Most labor organizations were concerned with prevailing wage enforcement. They said
that some contractors avoid the law and that construction sites lack the presence of
prevailing wage investigators. As a result, they argued, unscrupulous contractors

are not deterred.

The Christian Labor Association indicated that its enforcement concerns have been
adequately investigated and processed by the state. In the past, some association
members reported prevailing wage violations to Labor and Industry and received back
pay without negative consequences.

Lack of enforcement staff Labor organizations were concerned with the lack of
staff for proper enforcement of the law. Enforcement of non-highway projects is
currently reactive -- the Department of Labor and Industry enforces the law only
after a worker files a complaint. Labor organizations recommended that Labor and
Industry incorporate on-site visits and worker interviews into its enforcement
strategy.
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Labor organizations said that Transportation’s enforcement process is superior
because staff conduct on-site inspections, which deter contractors from
noncompliance.

Vagueness of the law Labor organizations said it is difficult to determine who
is responsible for enforcement of the prevailing wage law and that this lack of
clarity is compounded by the lack of formal enforcement rules.

Misclassification of workers Labor organizations argued that contractors
misclassify workers to evade the law. They cited an example of a bridge project
involving several types of craftspersons. Labor organizations said they would
prefer contractors to hire three craftspersons per type of craft needed and one
laborer to help on each. They claimed that some contractors hire one craftsperson
per type of craft needed and three laborers to help on each. Because laborers earn
lower wages, contractors can cut project costs. Contractors also benefit in terms

of worker’s compensation and other benefits determined by base salary. In sum,
labor groups said that contractors who hire lesser skilled workers to do higher
skilled jobs violate the intent of the prevailing wage law. This is a reversal of

the “gray area” argument held by contractor organizations.

Misuse of health and pension funds Labor organizations were concerned with the
health and welfare funds set up by some contractors. Occasionally, contractors
establish funds for the payment of health insurance and pensions. Separate checks
are drafted for fringes and deposited into these funds. If money is left in the
account when a job is completed, employees can make withdrawals. If an employee
does not claim this as income, the amount is never taxed. Labor organizations claim
that the state is losing large sums of money through this practice.

Confidentiality for complainants on prevailing wage Labor organizations claimed
that contracting agencies occasionally release to contractors the names of workers
involved in prevailing wage disputes. They said that contractors consequently
retaliate by firing or not rehiring the workers.

Contracting agencies

Weak enforcement systems Most agencies refer prevailing wage complaints to the

Department of Labor and Industry and want little to do with complaint follow-up.

They must be involved, however, because Labor and Industry frequently requests that

project engineers or architects conduct payroll audits. If violations are found and

gtl)n(tiractors do not pay back wages, agencies are also requested to withhold project
nds.

Absence of formal policies Because contracting agencies must provide prevailing
wage information to contractors, they require adequate data and assistance from
Labor and Industry. Currently, their enforcement responsibilities are not sup-
ported, due to the absence of formal roles and policies.
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Legislative officials

Vague rules and procedures Legislators were concerned with the vagueness of
prevailing wage rules and the Department of Labor and Industry’s lack of procedural
documentation. They said that laws and rules should be written in an easily
understood and comprehended manner.

Enforcement area understaffed Some legislators stated that the Department of
Labor and Industry is understaffed in the area of prevailing wage enforcement, thus
limiting its ability to be effective. They also noted, however, that additional
funding for staff is improbable. Legislators suggested that Labor and Industry’s
work should be better organized and that the department should seek advice from
involved agencies. If a network was established and each party was responsible for
a specific task, prevailing wage administration and enforcement would be more
efficient and effective, they said.

Communication problems Some legislators noted that Labor and Industry is
perceived to be unreceptive to input and often takes adversarial positions.

Difficulties in rule making have been attributed to these factors. They cited

Legislative Commission to Review Administrative Rules and Department of Labor and
Industry Advisory Committee findings on communication problems among the two
departments and others involved with prevailing wage.

Conclusions

Based on these findings, six general conclusions regarding prevailing wage
enforcement may be made.

1. [Enforcement responsibilities are vague and not clearly defined.

Enforcement provisions in statute are inconsistent and there are no enforcement
rules. Without rules, it is difficult to enforce the prevailing wage law
consistently and efficiently.

Prevailing wage terms are not adequately defined in the law and are subject to
different interpretations. Terms associated with truck rental rates are
particularly troublesome.

2. Responsibility for enforcement is split among several departments.

Prevailing wage policy is complex, involving several departments in state

government. Highway and non-highway construction enforcement responsibilities are
split between Labor and Industry and Transportation. There is little coordination
between the two agencies and their procedures differ. Transportation conducts
on-site surveys, payroll audits, and investigates complaints. Labor and Industry

lacks active processes, conducting only reactive complaint investigations.

The expectation that Labor and Industry would coordinate the enforcement processes
for non-highway projects is not being met. The statutes state that Labor and

Industry is responsible for enforcement on these projects. The department believes
that the contracting agency is responsible for enforcing its contracts.
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Labor and Industry provides no prevailing wage enforcement guidelines to contracting
agencies, but expects them, in certain circumstances, to conduct payroll audits.

3. Formal communication structures do not exist.

Communication among agencies involved with prevailing wage enforcement is
inadequate. Labor and Industry appears to communicate with contracting agencies
only during the complaint process. In general, communication that does occur is
based on informal relationships rather than on structured communication processes.

Labor and Industry does not actively solicit or receive input from Transportation
and other contracting agencies, as demonstrated by the debate on truck rental rates.

Interested parties, including workers, contractors, and unions, lack sufficient
information to understand the enforcement process. It is difficult to determine how
the law operates, because statutes are vague, enforcement rules don’t exist, and few
procedures are documented. Often it is necessary to call enforcement officials for
information. Even then, individuals may receive conflicting information due to
inconsistencies among enforcing agencies.

Potential to abuse the law is high when enforcement occurs by word-of-mouth. Lack

of formal written procedures, undocumented oral communication and lack of managerial
data such as summary statistics hinder Transportation and Labor and Industry
enforcement accountability.

4. The current penalty provision is ineffective.

The penalty provision provided in statute is not used. The time, effort, and costs
of filing misdemeanor charges against a contractor outweigh its benefits as a
deterrent. Frequently, violations are not severe enough to warrant criminal
prosecution.

The withholding of funds is not a real penalty for nonpayment of prevailing wages.
The action simply forces a contractor to pay wages that were always due.

5. Workers initiate prevailing wage enforcement with few safeguards.

Labor and Industry and contracting agencies other than Transportation lack provisions
for site checks or payroll audits and rely on workers’ complaints to initiate
enforcement. Workers’ confidentiality cannot be guaranteed when filing complaints
because contractors must know their names for payment of back wages. Because there
are no rules, there is no clear policy outlining occasions when a name may be kept
private or confidential and when it must be used to complete the process.

6. Prevailing wage staff work well under problematic circumstances.

Staff at the departments of Labor and Industry and Transportation are diligent in
their work despite inadequate staffing, communication and organizational structures.

Wage determination responsibilities dominate the workload of Labor and Industry

investigators. They are able to devote only a quarter of their time to
investigation and enforcement.
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Transportation employs one part-time and two full-time employees for federal and
state prevailing wage enforcement. Unlike Labor and Industry personnel, they
actively enforce the laws through biweekly payroll reviews and audits.

Recommendations

Penalty provisions

1‘

Criminal misdemeanor penalties should be removed from M.S. 177.43, Subd. 5, and
177.44, Subd. 6. In their place, provisions should be established granting

enforcing agencies authority to withhold project funds and to contact

contractors’ bonding agencies when contractors fail to pay prevailing wage rates.

Prevailing wage statutes should also be amended to grant the Department of Labor
and Industry authority to debar from the bid process contractors who repeatedly
or willfully violate prevailing wage law. Debarment should be for a meaningful
time period.

Enforcement rules

3.

An interagency consortium should be established to draft enforcement rules. The
consortium should include representatives from the departments of Labor and
Industry and Transportation, the Attorney General’s Office, the departments of
Administration and Natural Resources, the Pollution Control Agency, the
University of Minnesota and other agencies involved with the prevailing wage

law. The consortium should report to the commissioner of labor and industry and
meetings should be led by an outside, impartial facilitator. Rules should be
drafted within one year.

Prior to the consortium’s initial meeting, the departments of Labor and Industry

and Transportation should document current enforcement procedures for highway and
commercial construction projects.

Consortium responsibilities should be:

e to define the scope and structure of the enforcement process,

e to define roles and responsibilities of the agencies involved with prevailing
wage enforcement,

e to define critical enforcement terms, and
e to draft rules for the enforcement of the prevailing wage law.
Specifically, the consortium should review current enforcement procedures and

definitions. Based on its findings, clear, understandable enforcement strategies
should be established and documented. These would include:

72




1. Consistent procedures for active enforcement of prevailing wage.

Active enforcement on highway and commercial projects should be consistent.
There should be uniform procedures for requesting payroll data, selecting
survey sites, and determining the frequency of reviews. Management Analysis
suggests the Department of Transportation’s current process as a model.

2. Consistent procedures for investigating complaints.

Uniform procedures should be established for obtaining project information,
requesting payroll data, and analyzing the material.

3. Consistent procedures for requesting payment of back wages.

Uniform methods of notification should be established along with timeframes
for compliance.

4. Consistent procedures for withholding funds and notifying bonding agencies.

Timeframes regarding compliance should be established along with procedural
directions for their use. It should be clear when each is applicable.

5. Uniform procedures for debarment.

The procedures should include clear determinations for the use of debarment
proceedings, notification procedures for contractors and contracting agencies,
and due process procedures.

6. Specific worker confidentiality.

Enforcement rules should specify current statutory provisions regarding
confidentiality. The consortium should decide whether these provisions
sufficiently protect workers from reprisal and adequately limit nonreporting.

A primary question the consortium should address is whether commercial construc-
tion enforcement activities should be performed solely by the Department of Labor
and Industry or whether the department should rely on project engineers and
architects to conduct payroll audits and site surveys. An assessment should be
made regarding the most efficient and effective enforcement structure for
commercial contracts.

Granting enforcement responsibilities to contracting agencies places additional
duties on them and requires an effective, manageable organizational structure
administered by the Department of Labor and Industry. Increasing the current
duties of the department could require additional staf?.'

When rules have been drafted and promulgated, the consortium should become a
discussion group for reviewing prevailing wage problems and recommending solutions.
It should work toward establishing effective communication lines among the

various parties involved with {:revailing wage. Meetings could be held every six
months and could include stakeholder groups so that concerns would be shared and
proposals for their resolution discussed.
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WAGE RATE COMPARISONS

The 1990 legislation mandating this study required Management Analysis to analyze
“the variations in prevailing wage rates among counties in Minnesota and between
Minnesota and Federal prevailing wage rates.” That analysis is presented in this
part.

Minnesota county wage rate comparisons

The Department of Labor and Industry certifies prevailing wage rates at the county
level. For each county, a discrete set of highway/heavy construction wage
determinations is issued once a year. Commercial wage determinations are issued
twice a year for each county.

On each certification date, Labor and Industry produces maps that illustrate the

various counties’ prevailing wage rates for every construction classification that

is used. Maps are produced for both commercial and highway/heavy construction

rates. Appendix K of this report contains commercial construction maps produced

Aug. 1, 1990. Appendix L contains highway/heavy construction maps produced June 11,
1990. These appendices are useful for demonstrating how prevailing wage rates vary
among Minnesota’s counties.

Prevailing wage rates vary from county to county. Each wage determination is based
on the actual wage rates paid to the largest number of workers within each labor
classification reported in the survey.

A county’s wage survey data may differ from a neighboring county’s for several
reasons. For instance, if a collectively bargained rate prevails in one county and
a nonunion rate prevails in another, it is likely that the two wage rates will

differ. Collective bargaining rates tend to be higher than nonunion rates and are
also updated by Labor and Industry to reflect upcoming rates.

Some disparities may be attributed to urban and rural wage differences. For
example, it is likely that a county in the Minneapolis-St. Paul metropolitan area
will have a higher prevailing rate than one lying immediately outside the region.
Such urban/rural variations may be associated with a number of factors, such as
unionization levels, local market demands and work force size.

Since Labor and Industry determines wages in the three zones at different times,
wage rates for counties that constitute zone borders might vary due to survey time
differences. It is unlikely, however, that this explains any substantial

disparity. Construction wage rates tend to remain relatively constant over a year’s
time, particularly when many are collectively bargained.

Prevailing rates that are collectively bargained may differ due to union local
boundaries. Some construction classifications are represented by more than one
local in Minnesota and many locals are subdivided into areas. Consequently, it is
possible for two adjacent counties to have collectively bargained prevailing wage
rates that differ if they are covered by different locals or located in different
areas of the same local.
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A final explanation for county wage variation relates to the use of adjacent county
data for wage determinations. If a job classification is not represented in a

county, information from all adjacent counties is examined and the modal rate from
the data set becomes the prevailing wage rate. This practice may compound
variations associated with union/nonunion differences and urban/rural disparities. 1
For instance, a collectively bargained rate from a metropolitan county may become

the prevailing wage in a rural county that is not predominantly unionized. %

Minnesota and federal wage rate comparisons |

Before comparisons of Minnesota and federal prevailing wage rates are presented, an
overview of federal Davis-Bacon Act administration is required.

This section outlining federal rules and procedures relies on information found in
several U.S. Department of Labor publications: Conducting Surveys for Davis-Bacon
Construction Wage Determinations: Resource Book, Davis-Bacon Construction Wage
Determinations Manual of Operations, Davis-Bacon Determination of Prevailing

Wage Rates, Davis-Bacon Wage Survey Report, January 1990, and General Wage
Determinations Issued Under the Davis-Bacon and Related Acts.

Background

The Davis-Bacon Act, enacted in 1931 to protect local wage rates on federal
construction projects, was the first federal prevailing wa§e law applying to
nongovernment workers and one of the first examples of federal involvement in social
and labor legislation.

The Davis-Bacon Act states that federal contracts of more than $2,000 for the
construction, alteration, or repair of public buildings or public works must contain
clauses outlining minimum wage rates for the various classes of employed laborers
and mechanics. Under the act’s provisions, contractors or their subcontractors must
pay employees wages “no less than the locally prevailing rates” and fringe

benefits comparable to those paid on similar projects. The act gives the secretary
of labor authority to determine local prevailing wage rates.

The Davis-Bacon Act is quite brief, making it necessary for the secretary of labor

to promulgate detailed rules and procedures for the operation and enforcement of the
statute. These regulations are issued under Title 29 of the Code of Federal
Regulations, Parts 1, 3, 5, and 7.

Coverage of the Davis-Bacon Act

The Davis-Bacon Act applies to any contract of more than $2,000 made with the U.S.
government or the District of Columbia for the construction, alteration, or repair

of public buildings or public works financed in whole or in part by federal funds or
financially assisted under any statute referencing the Davis-Bacon Act (that is,
Davis-Bacon-related acts). “Repair” in this context includes painting and
decorating, and “public works” may range from roads and buildings to canals and
water-treatment facilities.

It is not necessary for the federal government to directly fund construction for
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the Davis-Bacon and related acts to apply. For example, prevailing wage
requirements may apply to contracts for construction activity with a federal
interest through ownership participation or loan guarantees.

In some instances, construction work is performed under “force account.” This is
a situation in which an agency or grant recipient performs construction in-house,
with its own employees, rather than contracting for the work. Such work is not
subject to Davis-Bacon requirements except under statutes that fail to limit
coverage to employees of contractors or subcontractors.

The Davis-Bacon and related acts do not cover the operation or routine maintenance
of facilities. Coverage is extended only when painting or repair work is done.

Contracts with material suppliers or with manufacturers that produce, supply, or
deliver items to a construction site are also outside the scope of the Davis-Bacon
and related acts. If, however, a supplier, manufacturer, or carrier performs work
directly on the project site or performs a portion of the contract as a

subcontractor, the employed mechanics and laborers are subject to prevailing wage
requirements.

Department of Labor authority and responsibility

The secretary of labor The Davis-Bacon Act assigns the secretary of labor the
responsibility of predetermining local prevailing wage rates and fringe benefits for
classes of laborers and mechanics employed on projects of similar character. In
addition, the secretary appoints members to the Wage Appeals Board and is directed
to define standards, regulations, and procedures to ensure coordination in the
administration and enforcement of the Davis-Bacon and related acts.

The deputy under secretary for employment standards administration The
prescribed functions of the secretary of labor, except those relating to the Wage
Appeals Board, have been delegated to the deputy under secretary for employment
standards administration. In turn, the under secretary’s responsibilities have been
delegated to the administrator of the Wage and Hour Division.

The Wage and Hour Division Employment Standards Administration’s Wage and Hour
Division is responsible for planning, directing, and administering the Davis-Bacon

and related acts. The division is authorized to conduct investigations regarding
compliance with statutes, informally settle, adjust and adjudicate cases involving

the payment of back wages, coordinate the enforcement activities of federal agencies
having labor standards enforcement responsibilities, and request withholdings from
accrued contract payments or advances to make required wage payments. The division
also recommends the commencement of legal proceedings, refers cases to

administrative law judges for resolution of factual disputes, issues rulings on

legal issues, and initiates debarment actions.

The Wage and Hour Division carries out its Davis-Bacon responsibilities through its
Washington, D.C., headquarters (the “national office”), its 10 regional offices,
and its 64 area offices.

The Branch of Construction Wage Determinations Within the Wage and Hour
Division, the Branch of Wage Determinations supervises a program of data collection,

79



analysis and study associated with wage determination operations. This branch is
responsible for determining and issuing prevailing wage rates as required under the
Davis-Bacon Act. To carry out this task, the branch develops guidelines for the
uniform and consistent gathering of wage data, maintains and updates wage
information data bases (for example, collective bargaining agreements, conformances,
and previously established wage determinations), and administers Davis-Bacon wage
surveys.

In addition to its data-gathering responsibilities, the branch responds to inquiries
regarding the accuracy and application of Davis-Bacon determinations, maintains
liaisons with government contracting agencies, contractor associations, and labor
organizations, and provides technical assistance to the Office of the Solicitor in
connection with wage determination cases under the Davis-Bacon and related acts.

The Branch of Construction Contract Operations The Wage and Hour Division’s
Branch of Construction Contract Operations is the focal point for enforcement of the
Davis-Bacon and related acts such as the Copeland Act.

The Copeland Act regulates payroll deductions on federal or federally assisted
construction, requiring contractors to submit weekly statements on the wages paid to
each employee. This “anti-kickback” statute makes it punishable by a fine of up

to $5,000 or imprisonment up to five years or both to induce any person working on a
federally funded or assisted construction project to “give up” any part of the
compensation to which he or she is entitled under contract of employment.

The branch’s work is primarily directed at reviewing and processing Davis-Bacon and
related act “refusal to pay” disputes (for the recovery of back wages) and the

examination of potential debarment cases. The branch also reviews all Wage and Hour

field office and contracting agency enforcement reports for uniformity and
consistency in the interpretation and application of established guidelines and
procedures, serves as a liaison with representatives from other Department of Labor
and federal agencies, advises on the need for new or revised policies and
regulations, and prepares educational, promotional and explanatory materials.

Wage and Hour Division regional and area offices Regional offices are primarily
responsible for collecting and compiling data on locally paid prevailing wage

rates. In each of the 10 regional offices, a “wage specialist” serves as the

regional authority for Davis-Bacon enforcement and wage surveying. Specialists are
assisted by “wage analysts,” typically two per regional office, who conduct
Davis-Bacon wage surveys and compile wage rate information.

The 64 Wage and Hour Division area offices are rarely involved in Davis-Bacon
surveys, but they are active in prevailing wage enforcement. Area office
investigations are usually initiated by employee complaints, but occasionally,
contracting agencies refer disputes. The area offices also conduct “directed
studies” -- active examinations of recurrent problem areas. An investigation may
include both payroll document review and on-site data collection.

When area offices substantiate complaints, they present the information to the
contractors and request payment of back wages. Contractors usually comply with this
request. In cases of noncompliance, the area offices request the Wage and Hour
Division to begin withholding actions.
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Other involved federal agencies and organizations

The Office of the Solicitor The Office of the Solicitor provides legal advice

and assistance to the Wage and Hour Division relative to the administration and
enforcement of the Davis-Bacon and related acts. The solicitor represents the
Department of Labor in cases before administrative law judges, the Wage Appeals
Board, and civil courts.

Wage Appeals Board The Wage Appeals Board reviews enforcement actions and wage
rate determinations and hears appeals concerning the payment of prevailing wage

rates, classification challenges, wage determinations issued under the Davis-Bacon

and related acts, debarment cases, and cases involving the assessment of liquidated
damages under the Contract Work Hours and Safety Standards Act.

The board consists of three members appointed by the secretary of labor, with one
designated as chair.

Contracting agencies Routine Davis-Bacon and related act enforcement and
compliance responsibilities rest with the contracting agencies. Under current
regulations, contractors and subcontractors must submit to the contracting agencies
weekly certified payroll records and statements attesting compliance with the
Davis-Bacon and Copeland acts. The agencies must regularly review this information
and conduct any needed investigations. Complaints of alleged violations are given
priority. When a contracting agency lacks the proper resources (for instance, staff

or time) to carry out a proper investigation, complaints are referred to the Wage

and Hour Division. v

Contracting agencies must submit semiannual enforcement activity reports to the Wage
and Hour Division. These reports supplement annual reports that outline construction
programs for the upcoming year. Annual reports estimate the number of projects to be
undertaken, the wage determinations required, the anticipated types of construction,
and the locations of future work.

In addition to their enforcement responsibilities, contracting agencies are
responsible for ensuring that appropriate wage determinations are incorporated in
bid solicitations and contracts and that the work to which each wage determination
applies is designated.

Character-similar construction classification

The Davis-Bacon Act requires the predetermination of prevailing wage rates for
projects of a “character similar to the contract work.” To facilitate this, the
Department of Labor groups construction into four major types.

e “Commercial building construction” is the construction of sheltered enclosures
with walk-in access for housing persons, machinery, equipment, or supplies.

e “Highway construction” includes the construction of roads, streets, highways
and other similar projects.

e “Residential construction” involves the construction of single-family houses
or apartment buildings of no more than four stories.
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e “Heavy construction” is a catchall grouping that includes projects not fitting
under the other three types of construction.

Occasionally, the use of the generic “heavy construction” category is inappropriate.
In these situations, the Wage and Hour Division issues more specific wage schedules.
For example, separate heavy construction schedules have been issued for dams, water
and sewer line projects, flood control projects, dredging, channel stabilization,

river work, shipbuilding, water treatment plants, and well drilling.

Davis-Bacon wage surveys

The Department of Labor has a long-standing policy of encouraging the voluntary
submission of data for wage determination use. The department collects statements of
wage rates paid on construction projects, signed collective bargaining agreements,

rates determined for public construction by state and local officials pursuant to
prevailing wage legislation, information furnished by federal and state agencies, and
Davis-Bacon wage survey data. Most wage decisions are based on survey data provided
by general, prime, and subcontractors.

Davis-Bacon wage surveys collect information on the wages and fringe benefits paid to
mechanics and laborers working on construction projects of similar character in
predetermined geographic areas and calendar periods. For Davis-Bacon purposes, the
terms “laborer” and “mechanic” include “at least those workers who use tools or

who are performing the work of a trade, as distinguished from mental or managerial.”
Wage surveys are conducted by the Wage and Hour Division’s regional offices.

Because federally directed and assisted construction activity is not restricted to

any specific geographic area of the nation or to any particular type of construction,

the Wage and Hour Division’s data collection methods must be capable of determining
wage patterns, including fringes, for virtually all classifications of construction

workers in at least the four major types of construction, in more than 3,000

counties.

To facilitate the process, the Wage and Hour Division has contractual arrangements

with Construction Resources Analysis of the University of Tennessee and with the F.W.
Dodge Division of McGraw-Hill Information Systems. Construction Resources Analysis
has developed and operates an automated system that produces lists of active construc-
tion projects by county and month for the entire nation. Construction Resources
Analysis also conducts a number of Davis-Bacon wage surveys for the Wage and Hour
Division. F.W. Dodge provides the Construction Resources Analysis model with monthly
ngf\gv-construction information and generates “Dodge Reports” used by the regional
offices.

Because “perfect information” would be prohibitively expensive or impossible to

attain, the Wage and Hour Division’s survey methodology focuses on reducing statist-

ical bias. An 11-step process has been developed for the regional offices to ensure

that projects and their contractors have equal probabilities of being identified,

gesponding, and being included in the final data base from which prevailing rates are
erived.

STEP 1. Planning survey activity for the region. The Regional Survey Planning
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Report provides the regional offices with essential Davis-Bacon wage survey planning
information. Data is provided by region, state, county, and type of construction for
the number of active projects and their percent of the total, the number of federally
owned projects and their percent of the total, the value of active construction

projects and percent of the total, and the value of federally owned construction
projects and percent of the total. The report also presents the date of the most

recent wage survey for each county, whether the wage schedules for each county are
union, open shop, or mixed, and whether the wage determinations for each county are
published as general wage determinations or are issued on a project-by-project basis.

Annual survey priorities are determined through use of a uniform survey planning
procedure. This system uses six criteria to weigh the need for surveys in each
county and for each type of construction: the date of the most recent survey, the
number of active projects, the value of active projects, reported agency construction
plans, complaints and/or requests submitted by interested parties, and whether the
past determination was a general wage determination or project decision.

Surveys are needed when an area has never been surveyed, the current survey is more
than 2 years old, the number of area projects is 5 percent or more of the state

total, the value of area projects is S percent or more of the state total, major

agency construction efforts are planned, or complaints are supported by payroll

data. Survey preference is given to published general determinations.

In data collection, the Wage and Hour Division usually designates the county as the
principal “area” of focus, although in many cases more than one county is included
1n a specific data-gathering effort. Wage data from projects in metropolitan areas,
however, cannot be used in making determinations for rural areas, and vice versa.
For survey purposes, if a county is located in an area designated by the Office of
Management and Budget as a “metropolitan statistical area,” it is classified as a
metropolitan area.

STEP 2. Obtaining active project files and verifying their adequacy. For each
planned survey, Construction Resources Analysis produces a file that identifies all
active projects for the type (that is, residential, building, heavy, or highway),
geographic area, and time reference frame requested. If the number of projects is
sufficient for survey purposes, the listing is mailed to the regional office and

Dodge Reports are ordered. Dodge Reports provide descriptions of projects and their
current status, cost data, general contractor and subcontractor information, and the
names and addresses of owners. If the number of listed projects is inadequate, the

file may be expanded by increasing the length of the survey time period.

STEP 3. Establishing the survey data base. The project file produced by
Construction Resources Analysis provides a foundation for the survey data base. The
file identifies projects valued 1n excess of $2,000 for the time period, type of
construction and geographic area requested. Dodge-based data, however, is limited
and additional procedures are necessary to fully establish the survey data base.

Although Dodge data contains estimates of the number of single-unit and two- to
four-unit residential buildings, owner or contractor information is not provided.
Building permit offices, planning agencies, local home builder associations and
building supply firms must be contacted to identify the names of contractors
associated with residential development.
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Construction Resources Analysis project files identify federally owned projects, but

federally assisted (that is, Davis-Bacon Act) projects are not distinguished. Data

on these projects is excluded when sufficient data from private building and resi-

dential projects is available. Heavy and highway construction surveys include )
Davis-Bacon as well as private projects. ‘

Dodge Reports do not identify all subcontractors, making it necessary to contact ~
general contractors for the names and addresses of their subcontractors. General !
contractors are also asked to supply information on additional projects that may meet
survey criteria.

STEP 4. Notifying national and local interested parties. After an active project
list is ordered from Construction Resources Analysis, national and local interested .
parties are notified by letter of the impending survey. In addition to written |
notifications, regional office staff often arrange meetings with representatives of |
local organizations (for example, Associated Builders and Contractors, Associated
General Contractors, Building Trades Councils, city or county offices responsible for
public construction, and specialty trade contractor associations). These meetings
serve to increase a survey’s response rate, reliability, and representativeness. The
representatives are briefed on the survey’s boundary frame, time period, and active
project file composition and are asked to encourage contractors to respond to the
survey when contacted.

STEP 5. Conducting the survey. The Davis-Bacon wage survey requests each
contractor and subcontractor from the survey data base to fill out a “Report of
Construction Contractor’s Wage Rates” (form WD-10) or a comparable document
providing the contractor’s name and address, a description of the project and its
location, the value of the project, starting and completion dates, the peak number of
workers employed in each classification (carpenters, electricians, laborers, etc.)

and the wage rates, including fringes, paid to each worker. Form WD-10 is shown in
Appendix M. ;*

In determining prevailing wages, a “peak week” concept is used. This method allows
the collected data to reflect a payroll period when the greatest number of workers -
was used.

For Davis-Bacon purposes, fringe benefits include medical or hospital care; pensions,
retirement or death payments; compensation for injuries or illnesses resulting from
occupational activity; insurance to provide unemployment benefits; life insurance;
disability and sickness insurance; accident insurance; vacation and holiday pay; and
apprenticeship or similar training program costs. Benefits required by other

federal, state, or local laws, such as unemployment insurance contributions or Social
Security, are not classified as fringe benefits.

Wage rate information for apprentices and trainees is not solicited because wage
determinations are not issued for those classifications. In addition, information is
not collected for working foremen because the Davis-Bacon and related acts do not 1
apply to workers whose duties are primarily administrative, executive or clerical. |

An eight-week period, from receipt of the Dodge slips to survey cutoff, is usually

adequate time for the process. Late data is identified, but not used, and forwarded
to the Branch of Construction Wage Determinations with the final survey report.
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STEP 6. Conducting follow-up. If responses to mailed WD-10 forms have not been
received within two weeks, follow-up cards are sent to non-respondents. If after

four weeks responses still have not been received, a telephone follow-up is made.
When it is impractical to telephone each non-respondent, a random telephone and mail
follow-up procedure is used. For example, every third or fourth respondent may be
called, with the others receiving a second letter. To avoid introducing statistica

bias, all follow-up activity is applied equally to the entire group of

non-respondents.

All parties furnishing wage payment data are sent letters acknowledging the receipt
of their information. This reassures respondents that their information will be
considered in the wage determination process.

STEP 7. Clarifying and analyzing the data. In this step, the regional offices
reconcile ambiguities and incompleteness in the survey data and investigate unique
“area practice” issues.

Often, it is necessary to contact contractors to clarify their input. For instance,
occupational classifications and fringe benefit composition often require further
definition. Regional office analysts also telephone contractors involved in “mixed
construction” projects (for example, water treatment plants, sewer plants, power
plants, airports, and buildings with large parking areas or extensive landscaping) to
clarify their type.

It is possible for a wage survey to produce a variety of collective bargaining
agreement rates for a single craft. This variation is caused by the time coverage of
the survey. If, through follow-up, an analyst determines that the various rates were
in fact current collective bargaining rates, the data is combined at the current
collective bargaining rate. If the analyst cannot confirm that the rates were
collective bargaining agreements, the data is used as reported.

Area practice issues are also clarified at this time. Questions regarding the proper
classification for work performed by laborers or mechanics, or the proper type of
construction (building, residential, heavy, or highway) for work performed on
multiple-wage-schedule projects, are resolved with “area practice surveys.” These
surveys, conducted by the regional offices, identify craft content as well as other
local practices and customs that may significantly affect the development and
application of wage determinations.

STEP 8. Recording and tabulating data. After a survey has been closed and the
data clarified, the regional offices assemble the information for review. Data from
all valid WD-10 forms is recorded in a standardized format. All original records are
preserved.

STEP 9. Determining the adequacy of the data. After recording and standardizing
the survey information, the regional offices analyze the adequacy of the wage and
fringe benefit data.

The usable response rate is computed by dividing the number of usable responses (that
is, properly filled-out WD-10 forms) received by the total number of contacts made
with general and subcontractors. In most instances, the overall usable response rate
must meet or exceed 25 percent.
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If the survey response rate is inadequate, the Branch of Construction Wage
Determinations should be notified. Consideration is then given to further follow-up
efforts and/or expanding the scope of the survey.

In most cases, when the usable survey response rate is 25 percent or more, data is
received for a substantial number of workers in each of the major classes. However, o
for surveys conducted in rural counties or for highly specialized classes, data may
be provided for only a small number of employees. In such cases, wage rates can be
recommended only when information on at least six workers is received from three or
more contractors that account for less than 60 percent of total reported employment.
If the overall usable survey rate is S0 percent or more, data on only three workers,
from two contractors, may be used.

STEP 10. Calculating prevailing wage and fringe benefit rates. Basic rates are
computed by using either the wages paid to a majority of workers in each classifi-
cation or, if no majority exists, a weighted average. In exact terms, the Department
of Labor’s rules state: “The ‘prevailing wage’ shall be the wage paid to the ;
majority (more than 50 percent) of the laborers or mechanics in the classification on
similar projects in the area during the period in question. If the same wage is not
paid to a majority of those employed in the classification, the ‘prevailing wage’ [
shall be the average of the wages paid, weighted by the total number of employees in é
the classification.”

Fringe benefits are calculated collectively in a separate process. In cases where a
majority of employees in any one craft receive the same basic hourly rate and the
same fringe benefit amount, that rate and fringe package prevails. If more than 50
percent of the employees in a single classification are paid any fringe benefits,
fringe benefits prevail. If fringe benefits prevail and more than 50 percent of the
employees receiving fringe benefits are paid the same total rate, that total rate
prevails. In situations where fringe benefits prevail, but fewer than 50 percent of
the employees receive the same rate, the weighted fringe benefit average prevails.
When more than 50 percent of the employees in a single classification are not paid
fringes, a rate of zero prevails.

STEP 11. Transmitting results and recommendations to the national office. Upon
closure of the Davis-Bacon wage survey process, the regional offices send results,
recommendations, and compilations of survey data to the national office. Their

reports include all WD-10 forms, forms that standardize WD-10 information, all
“Survey Management Information Sheets” (forms completed for each survey to improve
future survey planning), a transmittal memorandum noting special situations or
problems encountered, explanations for any data not included, and a “Construction
Wage Survey Diary Sheet,” noting the dates of the survey, those who worked on it,

what tasks they performed, and the work-hours associated with each activity.

Evaluating survey data

The authority to issue wage rate determinations rests with the administrator of the
Wage and Hour Division, but before doing so, a thorough evaluation of the survey
material is conducted by the Branch of Construction Wage Determinations. The
information is reviewed using the same criteria used in the regional offices.

If a systematic review determines that the completed survey adequately meets Wage and
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Hour Division standards, the recommended schedule of prevailing wage rates is
accepted as the basis for issuing future wage determinations. Surveys are returned
to the regional offices when major deficiencies are found.

Issuing prevailing wage rates

The Wage and Hour Division issues two types of wage determinations: “general
determinations,” also known as “‘area determinations,” and “project
determinations.” For Davis-Bacon and related act purposes, the term “wage
determination” includes the original decision and any subsequent decisions
modifying, superseding, correcting, or otherwise changing the provisions of the
original decision.

General wage determinations General wage determinations are issued when wage
patterns in a given location, for a particular type of construction, are well

established and a recurring need for the determined rates is apparent. General wage
decisions contain no expiration date and remain in effect until modified, superseded,
or withdrawn. Updates to the determinations are made on a weekly basis, with notice
given in the Federal Register.

As of 1985, about half the counties in the United States were covered by general wage
determinations for building construction. General determinations for highway
construction were applied to nearly all areas and approximately three-quarters of the
counties were encompassed by heavy construction general determinations. Few general
determinations were issued for residential construction.

General wage determinations are published in General Wage Determinations Issued
Under the Davis-Bacon and Related Acts, a publication offered on an annual
subscription basis, with weekly updates mailed to subscribers. For those not wishing
to subscribe, the publication is available at all 50 regional government depository
libraries and many of the 1,400 government depository libraries.

Project wage decisions Project wage determinations are issued by the Branch of
Construction Wage Determinations at the request of a contracting agency. These wage
determinations are applicable to the named project only and expire 180 days from the
date of issuance. Requests for project wage determinations are usually processed
within 30 days.

When the Branch of Construction Wage Determinations receives a request for a project
decision, the application is first screened to determine whether the Davis-Bacon or
related acts apply. If the request is covered, the branch determines the project’s

type (building, heavy, highway, residential, or some combination). Published general
wage determinations are then checked to see if any apply. If one does, the request

is returned, advising the agency to use the appropriate general wage determination.

If no general determination applies, available survey and collective bargaining data
is reviewed for possible use. When satisfactory wage schedule information is
available, a determination is drafted by the Branch of Construction Wage Determin-
ations and issued to the requesting agency. A copy is sent to the appropriate
regional office with an explanation of the determination. When available survey and
collective bargaining data is inappropriate for use, the branch produces a schedule
through collective bargaining updates or plans a new survey.
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“Installation wage determinations” are project wage determinations issued for large {
military installations involved in the letting of numerous construction contracts.

They are granted to eliminate the issuance of many individual determinations. As (
with project determinations, installation determinations are not issued in areas |
covered by general determinations. ' ‘f

“Special project determinations” are project-type determinations issued to |
contracting agencies that fail to include required wage decisions in their contract |
specifications. A special project determination reflects the rates effective on the

ate of the contract award and is retroactive to that date.

Under certain conditions, a project wage determination may be extended beyond its

expiration date. Extension requests are made to the Wage and Hour Division ,
administrator and must be supported by written explanations. If the request is
denied, the Branch of Construction Wage Determinations issues a new wage 1
determination for the project.

Post-determination actions

Adjustments are occasionally made after project and general wage determinations are
issued. These post-determination actions fall into three general categories: the
updating of wage determinations based on collective bargaining agreements; the
issuance of modifications, supersedeas, and letters of inadvertence; and
conformance-related activities.

Updating determinations based on collective bargaining agreements When a
collective bargaining agreement rate prevails, all general determinations and
outstanding project determinations must be regularly u%)dated using current collective
bargaining rate data. To accomplish this, the Branch of Construction Wage Determin-
ations continually compiles collective bargaining agreements from the various
construction trade unions. Since many of these agreements span more than one year
and contain various escalation clauses, the branch must regularly review these files
and make appropriate modifications. For instance, modifications are required when
negotiated changes are made to existing agreements.

In some cases, collective bargaining agreements designate dual rates for particular
classes of workers (for example, different rates for electrical installations above
and below $150,000). If one of a collective bargaining agreement’s dual rates
prevails, both are included in the wage decision.

When a review indicates that the current collective bargaining agreement rate for a
classification no longer prevails, the branch takes steps to initiate a wage survey. ‘

Issuing modifications, supersedeas, and letters of inadvertence Modifications f
are issued to bring provisions of original determinations up to date and are limited
generally to one or a few classifications. When existing wage determinations are
modified, notice is published in the Federal Register.

Supersedeas are issued to bring provisions of original decisions up to date, but

unlike modifications they involve a large number of craft or job classifications.
Notices of supersedeas are published in the Federal Register.
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Letters of inadvertence are issued to correct errors in the written text of a wage
determination -- typographical errors in the rates and other clerical processing
mistakes. They are not used to correct errors in judgment.

Conformances and additional classifications After a contract is awarded, a
contracting agency may request that the Branch of Construction Wage Determination
add a needed classification and wage rate to the contract’s wage determination.

This action is called a “conformance” or “additional classification.”

Conformance requests are analyzed, using a set of five criteria:

e The proposed work cannot be performed by a classification already in the wage
determination.

e Information must indicate that the classification is used in the area by the
local construction industry.

e The proposed wage rate, including fringe benefits, must be conformable (that is,
bear a reasonable relationship to the wage rates in the determination).

e The involved parties (the contractor, the employees to be used in the new
classification, if known, or their representative, and the contracting officer)
must agree on the necessity of the additional classification.

e The request must not be for apprentices or trainees.

The “helper” classification can be approved only when the use of helpers is an
established prevailing practice. The duties of the helper must be clearly defined
and distinct from the duties of the “journeyman” and “laborer” classifications
and the helper cannot be a “trainee” in an informal training program.

The appeals process

Any “interested person” may request the administrator of the Wage and Hour
Division to review and reconsider past wage determinations or conformance action
decisions. Appeals must be written, accompanied by supporting information, and,
except in contested conformance cases, made before any contract is awarded. Appeals
associated with wage rate changes must be made before a project’s bid-opening date.

If reconsideration is sought and denied, individuals may appeal to the Wage Appeals
Board for review of the administrative decision.

For Davis-Bacon and related act purposes, the term “interested person” includes,
without limitation, “any contractor, or any association representing a contractor,

who is likely to seek or to work under a contract containing a particular wage
determination, or any laborer or mechanic, or any labor organization which repre-
sents a laborer or mechanic, who is likely to be employed or to seek employment
under a contract containing a particular wage determination, and any federal, state,
or local agency concerned with the administration of a proposed contract or contract
containing a particular wage determination issued pursuant to the Davis-Bacon Act or
any of its related statutes.”
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Minnesota and federal prevailing wage rate comparisons

Comparisons of Minnesota and federal prevailing wage rates used on Sept. 1, 1990,
are shown in Appendices N and O. Appendix N contains comparisons, by work classi-
fication, for commercial construction. Federal commercial rates were taken from the
1990 edition of General Wage Determinations, updated as of Aug. 10, 1990.

Minnesota prevailing wage rates for commercial construction were prov1ded by the
Department of Labor and Industry. Zone I (northern) rates were effective Aug. 1,
1990, Zone II (central) rates June 11, 1990, and Zone III (southern) rates April 1,
1990.

Highway/heavy construction comparisons, by work classification, are presented in
Appendix O. Federal rates used in the comparisons were taken from the 1990 edition
of General Wage Determinations, updated as of Aug. 10, 1990. Minnesota

prevailing wage rates for hlghwayf heavy constructlon were provided by Labor and
Industry. Zone I (northern) rates were effective Feb. 1, 1990, Zone II (central)

rates June 11, 1990, and Zone III (southern) rates Oct. 1 1989.

Comparisons of 1,181 commercial construction rates were made from a list of 61
potential classifications in 83 counties (federal commercial building rates were not
provided for Brown, Fillmore, Houston, and Kanabec counties).

In 22.7 percent (268) of the comparisons, federal wage rates were higher than
Minnesota wage rates.

In 49.7 percent (587) of the comparisons, Minnesota wage rates were higher than
federal wage rates.

In 27.6 percent (326) of the comparisons, Minnesota and federal wage rates were
equal.

Minnesota commercial rates ranged from $14.19 below to $12.25 above comparable
federal rates. On average, Minnesota prevailing wage rates were about 35 cents
higher than corresponding federal rates.

Comparisons of 961 highway/heavy construction rates were made from a list of 61
potential classifications in 69 counties (federal highway/heavy construction rates
were not provided for Aitkin, Crow Wing, Isanti, Itasca, Jackson, Kanabec,
Koochiching, McLeod, Martm Meeker, Mille Lacs Morrison, N icollet, N obles Pine,
Rice, Rock, and Watonwan COUIlthS)

In 13.9 percent (134) of the comparisons, federal wage rates were higher than
Minnesota wage rates.

In 49.8 percent (479) of the comparisons, Minnesota wage rates were higher than
federal wage rates.

In 36.2 percent (348) of the comparisons, Minnesota and federal wage rates were
equal.

Minnesota highway/heavy construction rates ranged from $8.90 below to $10.85 above
comparable federal rates. On average, Minnesota prevailing wage rates were about
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$1.38 higher than corresponding federal rates.

It is important to note that comparisons between Minnesota and federal prevailing
wage rates are problematic for a number of reasons. First, it is possible that the
two rates reflect different time periods. Whereas Minnesota must annually or
semiannually issue wage determinations, federal rates may lag. There is no require-
ment for yearly federal surveys. Only federal rates that are collectively bargained
are automatically updated. Federal nonunion rates may not be current.

Some rate disparities may be attributed to differing definitions and classification
schemes. Federal rates are determined for four types of construction (commercial,
highway, residential, and heavy) whereas Minnesota certifies for two groups (com-
mercial and a combination of highway/heavy construction). The federal government
also provides “building” as well as “site preparation, excavation, and incidental
paving” wage rates for some commercial classification (for example, carpenters).
Minnesota wage rates are not separated in this manner.

Contrasting survey methodologies may produce some wage rate variation. Minnesota
and the federal government survey ditferent populations, with each employing a
distinct data collection method. Federal rates are based on “peak week” informa-
tion (data reflecting a payroll week when the greatest number of workers were used)
while Minnesota rates are based on total project hours. In addition, the federal
survey process contains more elaborate follow-up procedures for nonresponse.

Perhaps most important, wage rates may differ because Minnesota and federal
calculation methods contrast. Minnesota wage determinations are based on the actual
wage rates paid to the largest number of workers within each labor classification
reported in a survey. This is a strict modal formula. Federal rates, however, are
computed by using either the wages paid to a majority of workers in each classifi-
cation, or, if no majority exists, a weighted average.

Other sources of construction wage data

Management Analysis attempted to compare Minnesota’s prevailing wage rates with
other sources of construction wage data, but suitable information was not found.

For the comparisons to be meaningful, 1990 hourly wage figures grouped by specific,
well defined job classifications (for example, carpenter, air compressor operator,

and common laborer) were needed for every Minnesota county. Calculation procedures
for these wage figures needed to be clearly explained (that is, whether fringe

benefits were included and, if so, what constituted a fringe benefit) and the
methodology for their collection adequately described.

In searching for appropriate comparison data, a number of sources were examined:
Employment and Eamings, published by the U.S. Bureau of Labor Statistics,
provided average hourly earnings for a Variegr of construction classifications at

the state level. Information was not provided for individual counties.

Minnesota Salary Survey by Area, 1990, published by the Minnesota Department of

Jobs and Training, presented wages, by percentile rankings, for a limited number of
construction occupations in six state areas. County-level information was not provided.
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Minnesota Employment and Wages by Economic Region and County, published quarterly ;
by the Minnesota Department of Jobs and Training, presented average weekly wages at

the county level for three general classifications of construction: general, heavy (
and special trades.

Minnesota Average Covered Employment and Wages by Economic Region and County,

published annually by the Minnesota Department of Jobs and Training, presented §
“total active units” (that is, work sites), average employment, and total wages for \
three general categories of construction: general, heavy and special trade.

Information was presented at the county level, but hourly wages were not provided.

Employment, Hours and Earnings, States and Areas, 1972-1987, published by the U.S.
Bureau of Labor Statistics, presented average construction figures for the state and
several metropolitan areas.

County Business Patterns, published annually by the U.S. Bureau of the Census, 7‘
presented annual payroll data for a number of contract construction classifications |
at the county level. Average hourly wages were not provided. ’

Management Analysis examined F.W. Dodge/McGraw-Hill Information Systems data for 1
possible use. Available information was oriented toward marketing and obtaining ‘
contracts in the construction industry (for example, sales leads, sales management,

and bidding documents). Adequate information regarding specific work ,
classifications’ wage rates was not readily available. ]

Conclusions |

Use of construction wage rate data from an alternative source would provide Depart-
ment of Labor and Industry staff more time to devote to prevailing wage enforcement
and education. Management Analysis investigated alternative sources of wage data to
determine prevailing wage rates, but suitable data was not found. Wage data cur-
rently published is insufficient to provide information required to administer the
prevailing wage law. Fringe benefits are no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>