














































4. Mining Activities. 

Exploration and development of minerals within the 
beds of waters is regulated by a large body of state law. 
Exploratory drilling work is regulated under the exploratory 
borings law. Minn. State. ch. 103!. This law requires all 
drillers for metallic minerals and petroleum to be registered 
with the DNR, licensed by the Department of Health, and comply 
with requirements for properly abandoning drill holes in order 
that the groundwater is protected. 

Before a party could obtain permits for metallic 
minerals mining activities, the party would be required to 
prepare an environmental impact statement. The EIS reviews 
alternatives to the proposed action and explores methods to 
mitigate adverse environmental impacts. The EIS is then used by 
the state agencies in their decisions on whether or not to issue 
permits. 

Any alteration of the waters to mine iron ore, 
taconite, copper, nickel, nonmetallic minerals and peat would 
require a permit for alteration from the Division of Waters, 
DNR. Minn. Rules pts. 6115.0270 and 6115.0280. 

Any metallic mineral operation and most peat 
operations require a permit to mine from the Division of 
Minerals, DNR. Minn. Stat. Sections 93.44-93.51 and the rules 
adopted thereunder. The permit to mine provides a reclamation 
plan upon cessation of mining and contains requirements for 
conducting mining operations. 

A mining operator would also be required to obtain 
noise, air and water discharge permits from the Pollution 
Control Agency. Other permits from state agencies would 
probably be required before mining could occur in the beds of 
waters. 

C. Current and Possible Fee System. 

1. Utility Crossings. 

The Department of Natural Resources currently charges 
fees for licenses issued to utility companies for crossing 
public waters with pipelines, electric transmission and 
distribution lines, and telephone or telegraph lines. Utility 
license fees were established in 1974 in Minnesota Rules, parts 
6135.0400 to 6135.0800, adopted pursuant to Minnesota Statutes, 
section 84.415, subdivisions 1 and 5. Revision of the fee 
schedules contained in these rules was ordered by Laws of 1990, 
Chapter 594, Article 1, section 79, to adjust for inflation. 

Water crossing fees include an application fee in 
addition to a fee for occupancy of public waters. The occupancy 
fee is based on the total length of each crossing and, in the 
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case of underwater crossings, the width of the crossing as 
well. During the F.Y.1988-1989 biennium, occupancy fees for 
public water crossings amounted to $45,977, with an average of 
135 licenses issued per year. Application fees for water 
crossings totalled roughly $27,100 in addition. 

The revisions required by Laws of 1990, as noted 
above, increased utility crossing fees by approximately 150 
percent. Thus, the revised fees are expected to increase 
utility crossing fee revenue for occupancy of public waters to 
well over $100,000 per biennium. 

2. All Other Uses. 

Mining of submerged lands generates royalty income to 
the owner of the bed just as upland mining does. But there is 
currently no system in Minnesota that generates revenue or for 
the occupancy of state owned submerged lands by fill for 
marinas, docks, houseboats, breakwaters, barge fleeting, 
hydroelectric dams or other structures. There are permit fees, 
which are set at levels calculated to recover the cost of 
handling the permit application, but there is no revenue 
generation requirement for the use of public space, except as 
discussed in V and VI.C.l above. 

Such revenue generation could be founded on either of 
two concepts. One is use of state lands: the road fill or the 
rock crib or the breakwater is resting on state land; or the 
dock posts are driven into it; or mooring buoy anchors are set 
on it; or the floating dock floats over it. The other concept 
is the occupancy of water the use of which is otherwise 
available to all who have access to the waterbody. The former 
is based on the state's property ownership and relies on the 
water being navigable. The latter is based on the state's 
police power authority and the public right to use the waters, 
and is not dependent on a determination of navigability. 
Neither concept can overlook the rights of riparian landowners 
or the public trust as discussed earlier. 

A revenue schedule based on the latter authority has 
certain advantages. The public waters are already inventoried, 
unlike navigable waters. Further, appropriation of a common 
area for a particular--usually private--use is perhaps the more 
real public policy concern than is the occupancy of state owned 
real estate. Third, it may not be sensible that a slalom ski 
course on a waterbody which is navigable in 1858_should pay a 
fee where the same installation on a non-navigable lake need 
not. On the other hand, charging rent for the use of state 
owned land is easy to understand, whereas charging rent for the 
appropriation of a common area which is not "owned" by anyone 
has a less obvious legal basis. 

Precedent, however, is not lacking. The State of New 
Jersey received unequivocal support from the U.S. Supreme Court 
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for a law assessing fees for water appropriation from the 
Delaware River. 

The state undoubtedly has power, and it is its duty, 
to control and conserve the use of its water resources for 
the benefit of all its inhabitants, and the Act of 1907 was 
passed pursuant to the policy of the state to prevent 
waste and to economize its water resources. 

City of Trenton v. State of New Jersey, 262 U.S. 182 (1923) 
(emphasis added). The Minnesota Supreme Court has said: 

It is fundamental, in this state and elsewhere, that 
the state in its sovereign capacity possesses a proprietary 
interest in the public waters of the state. Riparian 
rights are subordinate to the rights of the public and 
subject to reasonable control and regulation by the state. 

State v. Kuluvar, 266 Minn. 408, 124 N.W.2D 699, 706 (1963). 
A fee system which sought to equate the cost of water occupancy 
with the cost of upland occupancy would remove the present 
economic bias toward use of water space because it is free. 
However, rights of riparian owners, discussed in part II, cannot 
be ignored in formulating such a system. Also, it may be argued 
that the regulatory system is already sufficiently effective, so 
that adding occupancy fees in order to influence investment 
decisions is overkill. However, this argument neglects the fact 
that regulatory fees are set to cover only the administrative 
cost of the application process, and do not provide any 
compensation to the public for granting exclusive use of a 
public resource. 

D. Are There Opportunities to Generate Revenue? 

This topic has three aspects: which uses to charge 
for; whether to charge for pre-existing uses; and whether the 
income generated would be worth the cost and difficulty of 
establishing the program. 

The most frequently occurring use of public waters and 
submerged lands is the private residential dock used for 
swimming or tying up a boat or both. Such uses are firmly 
within the uses considered "riparian rights" and are subordinate 
only to the paramount public right of navigation. Thus it would 
seem inappropriate to impose fees on such reasonable 
residential uses which do not infringe substantially on public 
trust navigation. 

More obvious sources for revenue generation are "for 
profit" projects such as marinas, fills and wharves to provide 
commercial docking, barge fleeting, boathouse/houseboat 
mooring, aquaculture, hydroelectric dams and public projects 
such as roads, bridges, harbors and marinas that benefit certain 
people but not all Minnesotans. 

-19-



f '~ 

Once the type of activity to be assessed is 
determined, it must be decided whether to start charging now for 
projects put in place when there was no charge. The obvious 
examples are the century-old fills in Duluth harbor, the ore 
docks in Lake Superior, fills in the Mississippi River, and 
marinas. The issues are legal, economic, and political. 
Legally, particularly as to the filling and docks such as at 
Duluth, it is questionable whether the state can start charging 
now for the occupancy of submerged lands that it once openly 
invited by establishing harbor lines. See the discussion in 
III.C.4 above. 

Economically, the issue is whether the new charge 
would cause economic dislocation, or whether the charge would be 
too small a part of the business' cost to bother it. From a 
public policy point of view, beyond income generation, is there 
teason to charge now when it is too late for the charge to 
affect the decision to occupy the public space? On the other 
hand, should the public continue to be denied compensation or 
mitigation for ongoing private use of public waters simply 
because it hasn't been compensated in the past? In Oregon, 
legal challenge to charges for occupation of waters by wharves, 
docks and log booms failed, even though the uses preceded the 
legislation authorizing the charges. See Oregon, discussion 
below. 

It may be that port authorities, which are encouraged 
by state law, should not be subject to fees for occupying public 
waters when that occupancy furthers the improvement of 
waterborne shipping. Oregon exempts such facilities when they 
are wharves, but not when they are fills. However, while 
encouraging port authority development and operation, the public 
may nevertheless be entitled to a share of profits generated by 
commercial development occupying public waters, if such 
development owes its profitability in part to its exclusive use 
of public welfare resources. The previous discussion of 
riparian rights, however, indicates that the question of what 
charges can be imposed on certain riparian uses needs to be 
clarified. 

As to future projects, the question is whether there 
will be enough of them to warrant a revenue system. A fee 
system is already in place for mining. A fee system is also in 
place for utility crossings of public waters. New fills and 
wharves to facilitate water shipping are now rare. Road 
crossings of waters have been severely curtailed by 
environmental laws. Fills to create upland for development are 
flat-out prohibited. New marinas, harbors and moorings are the 
activities that can be expected to continue in any volume. 
Marinas, harbors and moorings supply docking to non-riparians 
and, to some extent, they are an exercise of a riparian right. 
If they are charged a fee, but resident riparian dock owners are 
not, the state could be accused of favoring riparian over 
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non-riparian recreational use of public waters--which would be 
contrary to present state policy. 

Because no inventory of current public water 
occupancies exists, the magnitude of potential revenues from a 
fee system is uncertain. However, some indications are 
available. As previously noted, occupancy fees for utility 
crossings of public waters are expected to amount to over 
$100,000 per biennium with the newly revised fee schedules. 
Beyond that, the Division of Waters has issued over 8,400 
permits for structural or earthen encroachments on public 
waters. If each of those encroachments still exist and (not 
withstanding the issue of riparian rights) they were assessed an 
annual fee of $100--the minimum annual lease fee assessed by the 
state of Iowa for encroachments on its public waters--revenues 
would amount to at least $840,000 annually, or $1.7 million each 
biennium. However, if you do not charge for private docks, 
lawful fills, and inland excavations, the encroachment would be 
reduced to about 300 or $30,000 annually ($60,000 each biennium). 

Further examples of potential revenue from occupancy 
fees for public waters include the Minneapolis city river 
terminal operation, which generated gross revenues for the city 
of over $582,000 in 1988, the St. Paul city marina, with 1988 
gross revenues of nearly $320,000, and the Duluth city 
convention center with 1988 gross revenues of over $2.1 million, 
according to the State Auditor's Office. Combined 1988 gross 
revenue for these three developments was over $3 million. A 
three percent share of these revenues for occupancy of public 
waters--the rate charged by Oregon for marina leases--would have 
amounted to over $90,000. 

An alternative to the fee system could be to modify 
rules to require a developer to mitigate the loss of public 
value resulting from the occupation of public waters. These 
might include alternative public access opportunities such as a 
public fishing area incorporated into a breakwater; a public 
access site in connection with a commercial marina; or a 
requirement that new fish, wildlife or native plant habitat be 
created to compensate for habitat destroyed by the development. 

E. Summary. 

Future new occupancies of submerged lands and public 
waters will be far less than what has occurred in the past due 
to changing use patterns and environmental regulation. The 
public policy question is whether to start charging now for 
pre-existing occupancies. A fee system based on occupancy for 
public waters common space may do more for the public than 
charging for oc9upying state owned submerged lands, and generate 
more income (being applied to all public waters, not just those 
that are navigable) for less cost (because no navigable waters 
inventory is required). Potential revenues from a fee system 
for occupancy of public waters--new and pre-existing--are 

-21-



undetermined, as are the costs of establishing and administering 
the system. However, depending on the system and the results 
of any legal challenges, revenues may or may not be greater over 
time than the cost of establishing and administering the system. 

V. Activities in Other States. 

Several states convey title to or easements over their 
interests in the beds of navigable waters. Some states enter 
into leases for occupancy of the beds of navigable waters and 
for the water area itself, and for off-shore mining and drilling. 

The following is a brief comparison of programs 
charging fees for the use of the public interests in the beds of 
navigable waters and the water itself in Michigan, Wisconsin, 
Maine, Oregon, and California. The following topics are 
considered: 

1. State efforts to identify or inventory the 
"submerged lands" or waters over which the state exercises 
control. 

2. Types of authority exercised: 
--Conveyance of formerly public interests in lands; 
--Lease of the beds of waters, ~, mining, 

structures anchored in the beds; 
--Lease of the beds and surface of filled lands; 
--Lease of water area, ~' marinas, docks. 

3. Revenues gained by exercise of authority over the 
beds of waters. 

4. Comments. 

A. Michigan. 

1. Identification of state owned "submerged lands." 

Michigan's Great Lakes Submerged Lands Act, Mich. 
Stat. 322.701, et seq., applies only to lands in the Great 
Lakes within the boundaries of the State of Michigan, which 
include Lake Superior, Lake Michigan, Lake Huron, Lake St. 
Clair, and Lake Erie. The ordinary high water mark of each, 
which is the boundary of the state's jurisdiction, is set by 
statute. Since the state has not established a program for 
inland waters, no issues arise concerning identification of 
which of these waters were navigable at the time the state 
entered the Union. 

In marked contrast to public ownership of the beds of 
navigable waters in Minnesota, the beds of navigable lakes and 
rivers in Michigan not part of the Great Lakes are owned by the 
riparian owner, not the state.31/ That title is subordinate to 
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the public right of navigation if the public has a lawful means 
of access to the water.32/ 

2. Types of authority exercised. 

The Michigan statute provides for: 

a. the sale, lease, exchange or other disposition 
of unpatented land; 33/and 

b. the private or public use of waters over patented 
and unpatented land; and 

c. permission for filling patented submerged lands. 
This authority is to be exercised only when it is determined 
that the private or public use of such lands and waters will not 
substantially affect the public use thereof for hunting, 
fishing, swimming, pleasure boating or navigation or that the 
public trust will not be impaired. 

3. Revenue. 

From June 11, 1956 through December 31, 1989, a period 
of approximately 30 years, the total revenue from the conveyance 
of 638 parcels (1513.66 acres) was $1,616,862.62. For the same 
period, 169 leases and agreements of various kinds concerning 
714.29 acres yielded $492,720.00. In 1989, leases yielded 
$59,251.00. (Data provided by Chris Shafer of the Michigan 
Department of Natural Resources, Land and Water Management 
Division.) 

B. Wisconsin 

1. Identification of state owned "submerged lands." 

Wis. Stat. Section 24.39 authorizes the Board of 
Commissioners of Public Lands to lease submerged lands on 
boundary water including Lake Michigan, Lake Superior, the 
Mississippi River, the St. Croix River, a portion of the Fox 
River, and to segments of other bodies of water in which the U. 
S. Army Corp of Engineers provides and maintains commercial 
navigation channels. 

2. Types of authority exercised. 

Leases and conveyance of public interests in lands. 

3. Revenue. 

In fiscal year 1988, the ten leases managed by the 
Board of Commissioners of Public Land yielded revenue in the 
amount of $10,820.17. (Approximately $7,000 of this amount was 
received as lump sum payments for long-term leases.)34/ 
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C. Maine. 

1. Identification of state owned "submerged lands." 

The State of Maine by Me. Rev. Stat. Ann. tit. 12, 
Section 558-A defines "submerged lands" (not necessarily state 
owned) to include (1) all coastal land from the mean low water 
maker or a maximum of 1,650 feet seaward of the mean high water 
mark out to the three mile territorial limit; (2) all lands 
below the low water mark of tidal rivers to the farthest natural 
reach of the tide; (3) all land below the natural mean low 
water mark of ponds which in their natural state are 10 or more 
acres in size; and (4) the river bed of international boundary 
rivers lying between defined banks. 

2. Types of authority exercised. 

Me. Rev. Stat. Ann. tit. 12, Section 559 authorizes 
relinquishment of the state's interest in the public trust on 
submerged lands. That section declares that lands that were 
filled prior to October 1, 1975 (the date of the submerged lands 
act) are "released to the owners of any such filled lands by the 
State free of any claimed ownership in the public trust to the 
extent that the areas of properties and lands were not submerged 
or intertidal lands on that date." Upon application, persons 
may receive certification of such a release as to property. No 
lease payments need be made for use of such property. 

Me. Rev. Stat. Ann. tit. 12 Section 558-A provides for 
leases for the right to dredge, fill or erect permanent 
causeways, bridges, marinas, wharves, docks, pilings, moorings 
or other permanent structures on submerged and intertidal land 
owned by the state. The statute provides some guidance in 
setting lease rates and conditions. 

3. Revenue. 

In 1987, approximately, 1,600 leases and easements 
yielded $38,498--about $25 per lease. Structures legislatively 
"grandfathered" in for a 30 year period outnumber the current 
leases and easements. The certification process does not 
generate revenue.35/ 

D. Oregon. 

1. Identification of state owned "submerged lands." 

In the 20 years of operation of the Oregon submerged 
lands program, eleven rivers and two lakes have been identified 
as navigable at the time the state entered the Union (1859). 
This identification has been done in one of three ways: (1) A 
declaration by the State Land Board, consisting of the Governor, 
the Treasurer and the Secretary of State; (2) a decision by a 
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court of law; (3) a list based on historic evidence of 
navigability 36/ 

2. Types of authority exercised. 

The State of Oregon does convey interests in the beds 
of navigable waters on which filling has taken place. It 
actively leases the beds of a small number of rivers for sand 
and gravel, aquaculture, industrial or commercial areas, 
houseboat moorages, log booming areas, wharves and marinas. 
Oregon does not appear to charge for past fills or for wharves 
expressly authorized by statute prior to lease legislation 
taking effect. There is no charge for occupancies of surface 
area less than 3,000 square feet. 

3. Revenue. 

In the fiscal year July 1, 1988-June 30, 1989 
approximately 340 waterway leases yielded $572,269. In the same 
period approximately 40 sand and gravel leases, about 95% of 
which are on submerged lands, resulted in revenue of $351,937. 

4. Comments. 

The leading Oregon case on the issue of the extent and 
limits of "riparian rights" as they may be impacted by a leasing 
program is Brusco Towboat Co. v. State, 284 Or. 627, 589 P.2d 
712 (1978). The Oregon Supreme Court found that neither prior 
statutes nor case law had recognized an irrevocable right to 
construct structures, even in aid of navigation, on the state 
owned lake bed. The court found the leasing system to be 
constitutional. 

E. California. 

1. Identification of state owned "submerged lands." 

The State of California, in its sovereign capacity, 
possesses legal title to 3,000,000 acres or 4,687.5 square miles 
of tide lands and submerged lands beneath the ocean seaward 
three geographical miles, exclusive of inland waters.37/ The 
state also owns the beds of streams and lakes which were 
navigable at the time the state entered the Union. 

2. Types of authority exercised. 

As of 1976 California had, by acts of its legislature, 
granted approximately 330,000 acres of tide and submerged lands 
to 71 trustees, which were predominantly local units of 
government.38/ The trustees manage and lease these lands for 
harbors, marinas, dredging, docks, wharves, marinas and other 
purposes. A 1934 amendment to the Constitution of the State of 
California gave the state authority to lease lands for fees. 
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3. Revenue. 

The approximate total annual income from leases other than for 
oil and gas on submerged lands, referred to as "sovereign" land 
leases, is $4,600,000.00. This includes, among other 
categories, 196 commercial leases yielding $1,067,000.00; 91 
industrial leases yielding $2,100,000.00; 737 right-of-way 
leases yielding $443,000.00; and 264 recreational leases 
yielding $571,000.00. 

The majority of the revenue from submerged lands in 
California comes from oil and gas leases. Off-shore oil and gas 
leases, together with some inland gas fields, yield 
approximately $118,000,000.00 annually.39/ 

F. Florida. 

1. Identification of state owned "submerged lands." 

The State of Florida recognizes as state lands all 
sovereignty lands and, with certain exceptions, all state-owned 
lands. Sovereignty lands include tidal lands, islands, sand 
bars and lands under navigable (fresh or salt) waters, to which 
Florida gained title upon statehood. State-owned lands include 
lands that have accrued to the state from various sources. 
Excluded lands, relevant to the discussion of submerged lands, 
include road and canal rights of way, spoil areas or borrow 
pits, and lands whose title is vested in a port authority, flood 
control district, or other agency created by special or general 
act. 

2. Types of authority exercised. 

In 1981, Florida developed a State Land Management 
Plan that, among other things, recognized the value of state 
submerged lands and required that the public receive a fair rate 
of return for granting use rights on such lands to private 
interests. 

Florida Statutes chapter 253 requires leases for 
commercial activity or other structures preempting more 
sovereignty land than required for reasonable ingress or 
egress. This includes all revenue generating, income-related 
activities, aquaculture, oil and gas exploration and 
development, and mining. 

Activities that do not completely preempt submerged 
lands, such as utility crossings, road and bridge crossings, 
breakwaters and other shoreline protection structures and public 
navigation project channels, oil and other pipelines, and spoil 
disposal sites, require an easement. Easement fees are 
determined by appraisal and may also reflect enhanced property 
value or profit gained by the applicant. 
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Structures built prior to the date that current rules 
were in effect but that would have required a lease if the rules 
had been in effect at the time of construction, required 
grandfather registration (involving a one-time fee) until 1988. 
After that, such structures were converted to leases. 

Compensation in the form of a one-time payment is 
required for any severance of dredge material from sovereignty 
submerged lands. 

Of particular interest to submerged land management in 
Minnesota is Florida's marina leasing policy. Under that 
policy, Florida charges an occupancy fee per square foot of 
state land occupied plus a percentage of "potential" gross 
income, defined as the per-slip rental fee times the total 
number of slips, whether or not they are all rented. Discounts 
are granted for developments to be used by the public. A 
differential fee structure distinguishes between commercial 
marinas and condominium docks. 

F. Summary. 

1. It does not appear that any of the states 
surveyed have attempted a comprehensive inventory of the waters 
which were navigable at the time the state entered the Union. 
Most state programs focus on tide lands (owned by coastal states 
to the three-mile territorial limit) and boundary waters. 
Oregon has identified a handful of inland rivers which have been 
administratively determined to be navigable. 

2. The largest revenues gained from submerged lands 
leasing programs have been for oil and gas production. 
Minnesota has a program in place which has produced income from 
royalties for iron ore and which has the potential to produce 
revenues from mineral deposits, should significant mineral 
resources be discovered on submerged lands in the future. 

3. Some states have sold or otherwise conveyed the 
public's interest in submerged lands. The bulk of the revenue 
obtained from the Michigan submerged land program has been 
obtained in this way. 

VIII. RECOMMENDATIONS. 

1. Sellinq submerged lands. Conveyance of the 
state's interest in the beds of navigable waters for a fee is 
not recommended. The rights of the public in these lands for 
navigation purposes and for revenue from mineral discoveries are. 
currently protected by statute, rules and common law. Given the 
valuable public interests in these lands and the limited revenue 
obtained through sales in other states, sound public policy 
dictates that the state retain all ownership interests. 
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2. Mineral leasing of beds of waters. 
Historically, the leasing of lake beds and river beds for 
mineral exploration and development has been the largest source 
of revenue from submerged lands. This activity is also an 
opportunity for additional revenue. 

The department plans to continue its current policy on 
metallic minerals leasing of lake beds for mineral development. 
As described above, this policy is that the state will not offer 
meandered waters and any non-meandered waters of greater than 10 
acres in size at a public lease sale. If exploration on leased 
land justifies continuing the exploration under adjacent waters, 
the department will consider a request for a negotiated lease 
covering the beds of adjacent waters. 

3. Rules revisions regarding leases for removal of 
sand and gravel. The department is reviewing the existing laws 
on leasing beds of waters for the removal of sand and gravel. 
Currently, two parties have expressed interest in these leases. 
The rules need to be revised to reflect changes in statutory 
laws since the rules were adopted, clarify divisional authority 
for the issuance of the leases, and increase royalty rates to 
reflect current market values. 

4. Assumptions of navigability. The department 
will continue to assume that public waters are navigable unless 
the facts clearly demonstrate otherwise or a court decides 
otherwise. The state has experienced lengthy litigation over 
some challenges to navigability. As may be expected, these 
challenges are most likely to arise when there is an opportunity 
for large amounts of economic return. The state has established 
a history of defending the public rights in public waters and in 
beds of navigable waters, and will continue to defend these 
rights. 

5. Basis for a revenue schedule. An attempt to 
formulate a comprehensive list of "navigable waters" is not 
recommended. The department recently completed an inventory of 
public waters, which required more than a decade to accomplish. 
The issues involved in compiling a list of navigable waters are 
much more complex and more difficult to resolve from both a 
legal and factual standpoint. Importantly, no precise 
definition of the ordinary low water mark exists, even though 
this is the landward limit of the state's absolute ownership. 
Nor has a methodology for determining the ordinary low water 
mark been formulated. Additionally, factual determination of 
navigability must be made with reference to factual conditions 
relating to the water in 1858. 

If it is determined that a program to charge fees 
should be attempted, it should be based largely on the private 
commercial occupation of public waters, and should apply to 
waters regardless of a determination of ownership of the beds. 
(It is only reasonable to assume that most occupations of waters 
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by such activities as commercial marinas and wharves will be on 
waters which were navigable in 1858.) Any benefits to be 
derived from creation of a list of navigable waters should be 
weighed against the hazards of working from an incomplete list 
and disrupting the state's current source of submerged lands 
revenues, mineral leasing and utility license fees. 

6. Individual private docks or occupations less 
than a predetermined size and shore maintenance should be 
exempt. A fee may be considered for other public, nonprofit, 
and commercial occupations of public waters which exclude the 
public from use of the occupied area for free navigation, giving 
due consideration to rights of riparian owners. 

7. Pre-existing commercial occupations of public 
waters, except for lawful fills, should be charged on an equal 
footing with new installations but not retroactive to the date 
of original occupancy. 

Next Step. The department's information at this 
point is that a combination revenue system for occupancy of 
public waters has the potential to generate revenue over and 
above the cost of establishing and administering the system. 
Therefore, we recommend continuing study of the issue. 

If the legislature wishes to continue the study with a 
goal of establishing public policy on this issue, we recommend 
developing over the next two years an inventory of occupancies 
of public waters which are of the kind and size for which a fee 
might be charged. This inventory should be on a computer 
database usable for statistical and geographical information 
evaluation. It should identify the relevant costs, and develop 
a theoretical fee schedule in order to estimate revenues which 
might be generated. At the same time, past permit experience 
should be evaluated to determine the rate of future new 
occupancy formations. Such a study would require independent 
Legislative funding in an amount sufficient to create a valid 
pilot project on which to base a public policy decision. 
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1/ mERAI.. ACIS AND srA'.IE CXNSITIUITCN: 
Act of Coogress Authorizing a State Goverrment for Minnesota, Feb. 20, 1857; Act of Chigress 
Mnitting Minnesota to the Unien, May 11, 1858; Minn. Ccnst. art. II, 1, accepted the tem\S 
of the federal act of 1857 authorizing a state governnent "en equal footing with the original 
states." 

2/ a:XJRI' IECISICN3: 
See, ~, United States v. Holt State Bank, 270 U.S. 49 (1926); State v. Mats, 251 
Minn. 521, 89 N.W.2d 661 (1957), cert. denied, 358 U.S. 826 (1958); State v. IDngyear 
Hold.:in,g Co., 224 Minn. 451, 29 NY.2d 657 (1947), cert. denied, 336 U.S. 948 127, Minn. 
60, 148 N.W. 617 (1914). The specific explanation of this coo.cept in the Holt State Bank 
case appears at 270 U.S. 54-55: 

It is settled ltM in this country that lands underlying navigable waters within a 
state belaig to the state in its sovereign capacity and may be used and di.sJxx:;ed of as it 
may elect, subject to the parmount pcwer of Congress to control such waters for the 
purposes of navigation in carme.rce cm:xig the states and with foreign nations, and 
subject to the qualificatien that where the United States, after acquiring the territory 
and before the creation of the state, has granted rights in such lands by way of 
perfonning intematiooal obligations, or effecting the use or inprovement of the lands 
for the pll!JXEes of ccmnerce ffill1g the states and with foreign nations, or carrying out 
other public purposes appropriate to the objects for which the territory was held, such 
rights are not cut off by the surnequent creaticn of the state, rut renain urrirrpaired, 
and the rights which otherwise ~ld pass to the state in virtue of its adnissian into 
the Unicn are restricted or qualified accordingly. 

3/ State v. Slotness, 289 Minn. 485, 185 N.W.2d 530 (1971); State V. Korrer, 127 Minn. 60, 148 
N.W. 617 (1914); State V. IDngyear Holding Co., 224 Minn. 451, 29 N.W.2d 657 (1947), cert. 
denied, 336 U.S. 948 (1949); Iatprey v. State, 52 Minn. 181, 53 N.W. 1139 (1893). Case lCM 
an the iooarring of "ordinary lcm water mark" is vague and confused, and Minnesota has no 
statute defining it. Ch navigable lakes with a flat littoral area, the aYnership of extensive 
areas of lake bed can hinge en small differences in the vertical elevation of the ord:iruily lay 
water level. 

4/ United States v. Holt State Bank, 270 U.S. 49, 56 (1926) . 

5/ State vs. I.mgyear Holding Co., 224 Minn. 451, 29 N.W.2d 657 (1947, cert. denied, 336 U.S. 
948 (1949). 

6/ Exmples of such rulings are: United States v. Holt State Bank, 270 U.S. 49 (1926) (Mud 
I.Bke, Marshall r.ounty, state aYned); State v . .Adms, 251 Minn. 521, 89 N.W.2d 661 (1957), 
cert. denied, 358 U.S. 826 ( 1958) (Rabbit 1Bke, not state aYned); State v. I.angyear 
Holding Co., 224 Minn. 451, 29 N>W>2d 657 (1947), cert. denied, 336 U.S. 948 (1949) (Syracuse 
lake_, state aYned); State v. Korrer, 127 Minn. 60, 148 N.W. 617 (1914) (Ialgyear Lake, 
Chisoolm, state <Mled); Minneap:>l:is Mill Co. v St. Paul Water Works, 56 Minn. 485, 58 N.W. 
33 (1894) (Mississippi River, state aYIJ.ed). 

7/ Unien DeJ;x?t, Street Railway & Transfer Co. v. BrtUIBWick, 31 Minn. 297, 301, 17 N.W. 626 
(1883). 
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8/ Ill:imis Central RY. C.O. v. Illinois, 146 U.S. 387, 452-53 (1892). See also 
State v.Slotness, 289 Minn. 485, 185 N.W.2d 530 (1971); State v. Irngyear Holding C.O., 224 
Minn. 451, 29 N.W.2d 657 (1947), cert. denied, 336 U.S. 948 (1949); Hall v. 1-bbart, 186 F. 
426 (8th Cir. 1911). 

9/ 289 Minn. 485, 185 N.W.2d 530 (1971). 

10/ 185 N.S.2d at 532. 

11/ Id. at 532-33. 

12/ Hanford v. St. Paul & Ihluth Ry. C.O., 43 Minn. 104, 42 N.W. 596 and 44 N.W. 1144 (1889 and 
1890); Brlrl;Mil v. Duluth Iuperial Mill Co., 52 Minn. 59, 53 N.W. 1066 (1892). 

13/ 43 Minn. 104, 115, 42 N.W. 596 and 44 N.W. 1144 (1889 and 1890). 

14/ Id. at 113. 

15/ 185 N.W.2d at 534. 

16/ Id. 

17/ Iatprey v. State, 52 Minn. 181, 53 N.W. 1139 (1893). 

18/ 257 Minn. 159, 100 N.W.2d 689 (1960). 

19/ Id. at 168-69. 

20/ 1917 Minn. l&1s, ch. 110, axlified at Minn. Gen. Stat. Secs. 6428-6430 (1923), and repealed by 
1943 Minn. :I.avs, ch. 208, Sec 8. 

21/ State ex rel. Bumquist v. Zcntelli, It>. 79547, Crew Wing County District Carrt (filed Jan. 
20, 1944). 

22/ YClll[1PJ3taYil Mines C.Orp. v. Prout, 266 Minn. 450, 124 N. W. 2d 328 (1963). 

23/ 1943 Minn. :I.avs, ch. 208, axlified at Minn. Stat. Sectioos 93.351-93.356. 

24/ 1935 Minn. :I.avs, Ex. Sess., ch. 42, co:lified at Minn. Stat. Sectioos 93.08-93.12. 

25/ These rules are new rn.ni>e.red Minn. Rules pts. 6125.1000-6125.1900. 

26/ The rules are new Illlii>ered Minn. Rules pts. 6125. 0100-6125. 0700. They were acbpted under the 
authority of Minn. Stat. Sectioos. 93.08-93.12 am 93.25. 

27/ These rules are nav rn.ni>e.red Minn. Rules pts. 6125.6000-6125. 7100. The statutory authority 
for the rules is Minn. Stat. Sectioos 93.08-93.12. 

28/ These rules are 1™ ntJibered Minn. Rules pts. 6125.4500-6125.5700. The statutory authority 
for the rules is M:fm. Stat. Sectioos 93.08-93.12. 

29/ Crookstcn cattle C.O. v. Minnesota Depart:Ioont of Natural Resoorces, 300 N.W.2d 769 (Minn. 
1981); State v. Ifuluvar, 266 Minn. 408, 123 N.W.2d 699 (1963); State v. Feehan, 412 N.W.2d 
309 (Minn. Ct. Aw· 1987). 

-31-



I,\ i 

30/. The definitioos cb not reach all wate.rlxrlies, but anissioos of navigable waters should be very 
rare. See Minn. Stat. 105. 37, su1:x:1s. 14 and 15. 

31/ Hall v. Wantz, 336 Mich. 112, 57 N.W.2d 462 (1953). 

32/ Collins v. Gerhardt, 237 Mich. 38, 211 N. W. 115 ( 1926) . 

33/ The sccpe of tW.s authority is discussed in Superior Public RipJits, Inc. v. State Department 
of Natural Resources, 263 N.W.2d 290, 296 (Mich. 1977). 

34/ Anrrua1. Report of the Board of Camtlssicners of Public Umds of the State of Wiscoosin for the 
fiscal year ending Jtme 30, 1988. 

35/ Bureau of Public L:mds/Department of Calservaticn "Subnerged L:mds St:OOy," January, 1989. 

36/ This infonnaticn was received in a telephcne cxnversaticn en Dea:ni:xrr 21, 1989 with Jeff 
Kroft, Manager of Mineral Resoorces and Waterway leases Divisicn, Oregcn State I.and Bureau. 

37 / "A Report en the Use, Developnent, and Mninistratian of Granted Tidelands and Suhnerged 
I.ands," California State I.ands Ccmnissicner, Jarruary, 1976. 

38/ Id. 

39/ Correspaxlence dated Jarruary 8, 1990 fran Alan Scott, 
Supervisor, Special Projects Unit, Umd Managanent Secticn, California State L:mds Cannissicn. 
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