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CHAPTER 1

INTRODUCTION AND DEFINITIONS

I. INTRODUCTION

A, Overview

Public drainage in Minnesota lacks centralized leadership and
control. Since the repeal of the state drainage board law in 1947,
there has been no statewide regulatory authority. There is a
regulatory gap between the legislature and the counties and
watershed districts. The ultimate authority for public drainage is
generally vested in the counties, unless a drainage system is
located in and is under the authority of a watershed district
established pursuant to M.S. c. 103D.

The Department of Natural Resources (hereinafter "DNR") is the
state agency most closely involved with public drainage. While it
is involved, the DNR is not in a real leadership role. 1In this
arena, the DNR has some, but not an overwhelming amount of power.
By the proponents of public drainage, the DNR is often seen as
worried about blackbirds and cattails, standing in the way of
turning a mosquito infested swamp into a tax revenue producing,

productive property.

Counties and the watershed districts are more or less on their own
in the interpretation of the drainage law, on a case-by-case basis.
There 1is, therefore, a considerable 1lack of uniformity of
procedures among the counties and watershed districts.

Several organizations function to fill the leadership vacuum. The
watershed districts have organized the Minnesota Association of
Watershed Districts, Inc., an organization that has supported
uniformity in drainage procedures for counties and watershed

districts. The counties themselves have the Association of
Minnesota Counties ("AMC"). AMC is effective in the shaping of
public drainage policy. Because the AMC is managed by county

commissioners, many of whom are farmers, it has tended to reflect
a "pro-drainage" perspective. The Minnesota Viewers Association,
organized first in southwestern Minnesota and now statewide, has as
one of its goals to make uniform the viewing duties in public
drainage projects.

These efforts have been beneficial and will continue to be so.
What has been lacking, however, is a procedural reference source of
statewide acceptance and application which might serve to make the
process uniform and to standardize public drainage procedures.




B. Objectives of Manual
It will be the objective of this manual to:

e promote uniformity in the interpretation of what is
called the Minnesota drainage code that is now found in
M.S. c. 103E, and it will not be the objective to
speculate as to what the drainage code ought to say;

e inform drainage law proponents of the interaction
between the drainage code and other laws, state and
federal; '

- @ suggest uniform procedures in implementing the drainage
code statewide; and

e provide standardized forms for wuse in drainage
proceedings.

The writers hope to have produced a manual in "handbook" style that
will be useful to persons who become involved in public drainage on
a regular basis, such as county commissioners, viewers, engineers,
county attorneys, county auditors, watershed district’s board of
managers and petitioners’ attorneys. It is anticipated that this
effort will reduce controversy, encourage compliance with federal
farm programs relating to wetlands, increase compliance with state
and federal laws governing protection of wetlands, enhance local
decision making regarding public drainage systems, create greater
equity in determination of damages and benefits, enhance
environmental evaluations and assessments associated with proposed
projects, and provide a greater understanding and awareness of
alternatives to achieve project objectives.

Cc. Method of Presentation

Each chapter will be prefaced by an Overview section which will
summarize the current situation and point out problems to be
addressed in that chapter. Definitions relevant to that chapter
may be provided, but the main definitions section in this manual is
section II of this chapter. There will follow, then, in each
chapter a substantive discussion of the subject matter which will
be appropriately footnoted. The appendices to each chapter may
also include forms, graphics, charts, tables, and checklists to
increase the manual’s utility to the user. (Note: Chapters 2-4 of
this manual were written by three respective subcommittees, and
thus the writing style/presentation may vary).
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ACRONYMS/DEFINITIONS

Acronyms

AMC

ASCS

BWSR
CFS8

COE

CRP
DNR
EPA
EQB

FWs

HEC

MSL
PCA
PWI
RIM

8Cs

USCA
USDA

USGS

Association of Minnesota Counties

Agricultural Stabilization and Conservation
Service (United States Department of
Agriculture)

MN Board of Water and Soil Resources
Cubic Feet Per Second

Army Corps of Engineers (United States
Department of Defense) '

Conservation Reserve Program

MN Department of Natural Resources

United States Environmental Protection Agency
MN Environmental Quality Board

Fish and Wildlife Service (United States
Department of Interior)

Hydrologic Engineering Center (Army Corps of
Engineers)

Mean Sea Level

MN Pollution Control Agency
Protected Waters Inventory
Reinvest in Minnesota

Soil Conservation Service (United States
Department of Agriculture)

United States Code Annotated
United States Department of Agriculture

United States Geological Survey




Definitions

Affected. "Affected" means benefitted or damaged by a
drainage system or project. M.S. § 103E.005, Subd. 2.

Auditor. "Auditor" means the auditor of the county

“where the petition for a drainage project was properly

filed. ‘M.S. § 103E.005, Subd. 3.

Benefits. '"Benefits" means improvement of properties
in terms of increased value, increased production
capacity, and/or increased utility resulting from the
construction of public and private drainage systems.
These are direct benefits. Indirect benefits are

. generally the furnishing of an outlet for another

drainage system. Indirect benefits are characterized
by the difficulty of measuring the economic improvement
to the land furnished by the outletting system. For an
extensive discussion of direct and indirect benefits,
see this manual, chapter 4, section IV, "Assessment of

Drainage Benefits."

Board. "Board" means the board of commissioners of the
county where the drainage system or project is located.
M.S. § 103E.005, Subd. 4.

Certiorari. "Certiorari" means a writ issued by a
court to an inferior tribunal directing a review of its
proceedings. M.S. § 606.01 et. seq.

commissioner. "Commissioner" means the commissioner of
natural resources. M.S. § 103E.005, Subd. 5.

Damages. "Damages" means the diminution of value
resulting from the construction of a drainage systen,
including the value of the land actually taken for an
open channel and for the permanent grass strips
bordering it, severance damages, loss of crop
production during project construction, and diminished
productivity due to increased overflow. M.S. §
103E.315, Subd. 8. For an extensive discussion of
damages, see this manual, chapter 4, section vV, "Extent
of Damages."

Director. "Director" means the director of the
Division of Waters in the Department of Natural
Resources. M.S. § 103E.005, Subd. 6.

Dismissal of proceedings. "Dismissal of proceedings"

means that the petition and proceedings related to the
petition are dismissed. M.S. § 103E.005, Subd. 7.
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Ditch. "Ditch" means an open channel to conduct the
flow of water. M.S. § 103E.005, Subd. 8.

Ditch 1lien. "Ditch 1lien" is the common term for
drainage lien. It is the obligation imposed upon the
property assessed benefits. It is a first and

paramount encumbrance, having priority over all
mortgages, charges, encumbrances, and other liens,
being superior even to federal and state tax liens.
M.S. § 103E.605.

Division. "Division" means the Division of Waters of
the Department of Natural Resources. M.S. § 103G.005,
Subd. 10.

. Drainage authority. "Drainage authority" means the
board or Jjoint county drainage authority having
jurisdiction over a drainage system or project. M.S.

.§ 103E.005, Subd. 9. Pursuant to M.S. § 103D.625, the
managers of a watershed district established pursuant
to M.S. c. 103D shall take over a joint county or
county drainage system within the watershed district
and the right to maintain and Repair the drainage
system if directed by a joint county drainage authority
or a county board.

Drainage code. '"Drainage code" as herein used refers
to M.S. ¢c. 103E.

Drainage lien. '"Drainage lien" means a lien recorded
on property for the costs of drainage proceedings and
construction and interest on the lien, as provided
under M.S. c. 103E. M.S. § 103E.005, Subd. 10.

Drainage project. "Drainage project" means a new
drainage system, an improvement of a drainage systen,
an improvement of an outlet, or a lateral. M.S. §

103E.005, Subd. 11.

Drainage system. '"Drainage system" means a system of
ditch or tile, or both, to drain property, including
laterals, improvements, and improvements of outlets,
established and constructed by a drainage authority.
"Drainage system" includes the improvement of a natural
waterway used in the construction of a drainage system
and any part of a flood control plan proposed by the
United States or its agencies in the drainage system.
M.S. § 103E.005, Subd. 12.

Easement. "Easement" means a right in the owner of one
parcel of land, by reason of such ownership, to use the
land of another for a special purpose not inconsistent
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with a general property in the owner. An easement may
arise by prescription, grant, or necessary implication.
Black’s Law Dictionary, 4th Ed.

Engineer. "Engineer" or "Project Engineer" means the
engineer for a drainage project appointed by the
drainage authority under section 103E.241, Subd. 1.
M.S. § 103E.005, Subd. 13.

Established. "Established" means the drainage
authority has made the order to construct the drainage
project. M.S. § 103E.005, Subd. 14.

Establishment petition. "Establishment petition" means
a petition to establish a watershed district and may
consist of one or more separate petitions. M.S. §
103D.011, Subd. 11.

Improvement. "Improvement" means the tiling,
enlarging, extending, straightening, or deepening of an
established and constructed drainage system including
construction of ditches to realign or replace tile and
construction of tile to replace a ditch. M.S
§ 103E.215, Subd. 2. In this manual, an Improvement is
sometimes referred to as an "ordinary Improvement" in
order to distinguish it from Improvement of Outlet
which is dealt with at M.S. § 103E.221.

Injunction. "Tnjunction" means a prohibitive writ
issued by a court at the suit of a party complainant
directed to a party defendant in the action forbidding
the latter to do some act which is threatened or
attempted or restraining such person from continuance
thereof, such act being unjust and inequitable,
injurious to the person bringing the suit when there is
no other legal remedy. Black’s Law Dictionary, 4th Ed.

Lateral. "Lateral" means any drainage construction by
branch or extension, or a system of branches and
extensions, or a drain that connects or provides an
outlet to property with an established drainage systen.
M.S. § 103E.005, Subd. 15.

Maintenance. "Maintenance" means Repairs done without
a petition and without appointing viewers.

Mandamus. "Mandamus" means a writ issued by a court to
an inferior tribunal, corporation, board, or person to
compel the performance of an act which the law
specifically enjoins as a duty resulting from an
office, trust, or station. It may require an inferior
tribunal to exercise its judgment or proceed to the
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discharge of any of its functions, but it cannot
control judicial discretion. M.S. § 586.01.

Managers. "Managers" means the board of managers of a
watershed district. M.S. § 103D.011, Subd. 15.

Municipality. "Municipality" means a statutory or home
rule charter city, or a town having urban powers under
M.S. § 368.01, Subd. 1 or 1la. M.S. § 103E.005,
Subd. 16.

Notice by mail. "Notice by mail" means a notice mailed
and addressed to each person entitled to receive the
notice, if the address is known to the auditor or can
be determined by the county treasurer of the county
where the affected property is 1located. M.S.
§ 103E.005, Subd. 17.

Owner. "Owner" means an owner of property or a buyer
of property under a contract for deed. M.S.
§ 103E.005, Subd. 18.

Passes over. "Passes over" means in reference to
property that has a drainage project or system, the
40-acre tracts or government lots or property that is
bordered by, touched by, or underneath the path of the
proposed drainage project. M.S. § 103E.005, Subd. 19.

Person. "Person" means an individual, firm,
partnership, association, or private corporation. M.S.
§ 103E.005, Subd. 20.

Political subdivisions. "Political subdivisions" means
statutory and home rule charter cities, counties,
towns, school districts, and other political
subdivisions. M.S. § 103E.005, Subd. 21. '

Proceeding. "Proceeding" means a procedure subject to
M.S. c. 103E for or related to drainage that begins
with filing a petition and ends by dismissal or
establishment of a drainage project. M.S. § 103E.005,
Subd. 22.

Property. "Property" means real property. M.S.
§ 103E.005, Subd. 23.

Publication. "Publication" means a notice published at
least once a week for three successive weeks in a legal
newspaper 1in general circulation in each county
affected by the notice. M.S. § 103E.005, Subd. 24.
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e Public health. "pPublic health" includes an act or
thing that tends to improve the general sanitary
condition of the community by drainage, relieving low
wetland or stagnant and unhealthful conditions, or
preventing the overflow of any property that produces
or tends to produce unhealthful conditions. M.S.
§ 103E.005, Subd. 25.

e Public waters. "Public waters" has the meaning given
in M.S. § 103G.005, Subd. 15. M.S. § 103E.005,
Subd. 26.

e Public welfare or public benefit. "Public welfare" or
"public benefit" includes an act or thing that tends to
improve or benefit the general public, either as a
whole or as to any particular community or part,
including works contemplated by M.S. c. 103E that drain
or protect roads from overflow, protect property from
overflow, or reclaim and render property suitable for
cultivation that is normally wet and needing drainage
or subject to overflow. M.S. § 103E.005, Subd. 27.

e Road. "Road" means any road used by the public for
transportation purposes. M.S. § 103E.005, Subd. 28.

e Secretary. "Secretary" means the secretary to the
board of managers of a watershed district that has been
established by the Board of Water and Soil Resources
pursuant to M.S. c¢. 103D.

e Spoil banks. "Spoil banks" mean a berm or a ridge made
up of earthen materials resulting from the excavation
of an open ditch. M.S. § 103E.021, Subd. 1.

e Viewers. '"Viewers" means three persons appointed by
the drainage authority to determine and report the
benefits and damages to all property affected by the
proposed drainage project. M.S. § 103E.305.




CHAPTER 2

ADMINISTRATION AND LEGAL ISSUES
I. HISTORICAL OVERVIEW OF MINNESOTA DRAINAGE LAW

Historical Periods of Note

1857-1880's - the early years

drainage law renaissance: the state
recognizes its role and drainage
activity takes a giant leap forward

1890/s-1915

growing pains, difficult gains, and
no rains

1916-pre-WWII

the prosperous years: increased
land values and plentiful moisture
ensure a drainage boom while
opponents arm for battle

WWII-1960's

1960’s to - policy changes, more laws, and less
present drainage

A, The Early Years: 1857 to 1880’s

When the United States was settled, there were approximately 215
million acres of vegetated wetlands, excluding Alaska.l Ten
million of these wetland acres were in Minnesota.?2 Before 1850,
the prevailing thought in the United States held that these
wetlands were vast wastelands and nuisances.? Until the United
States Congress formed a national policy of draining and filling
wetlands for reclamation, there were no laws or acts addressing
swamplands, drainage, wetlands, or ditches.

The Swamp Lands Acts of 1850 and 1860 appropriated around 65
million acres of wetlands for swamp reclamation to 15 western
states, including Minnesota.? These grants were contingent upon
the proceeds being used to drain the lands.® The railroads and
other purchasers did not comply initially with this condition. By
1881, legislation was enacted which prohibited swampland grants to
railroads.® Ironically, because of widespread fraud in the land
grant programs at this time, much of the 65 million acres were not
wetlands and many acres of actual wetlands went unreclaimed.’
[

Minnesota settlement moved north and west from the Mississippi
River in the 1850’s. Except for small scale private party and
railroad beds drainage, there was not much drainage activity.® As
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settlement reached the Red River Valley, it was discovered that
wheat could be grown profitably, but the land was still too flat
for private drainage.® In 1858, an act entitled "An act to
encourage the drainage of lands" was the first drainage act in
Minnesota. The act provided no protection for water bodies, but it
did provide for compensatory damages should they be lowered or
drained without the riparian owner’s consent.

Despite the dearth of drainage activity in the early years, perhaps
the most important years of Minnesota drainage law were the 1880’s.
In 1883, the legislature passed "an act to enable the owners of
lands to drain and reclaim them when the same cannot be done
without affecting the lands of others..." This was the first
comprehensive drainage act in Minnesota.ll

The 1887 drainage act superseded the 1883 act.12 While
substantially the same as the 1883 act, the 1887 act provided for
the petition of a single owner of land liable to be affected by, or
assessed for the expense of, the construction of the ditch. When
the county commissioners determined that a ditch was of public
benefit, utility or was conducive to the public welfare, they
accepted the petition and appointed three viewers to survey, locate
and to prepare a report on the ditch (containing a statement of
damages and benefits.) If the report conformed to the statute, the
commissioners could establish the ditch. The act provided for the
payment of damages out of the county treasury, the letting of a
contract for the construction of the ditch, and the assessment of
benefits against the lands to be benefitted by its construction.!3
There is a striking parallel between this legislation and modern
drainage law. Nonetheless, it was not until the state intervened
that drainage law finally began to flourish.

B. Drainage Law Renaissance: 1880’s to 1915

Eventually, plans for the financing and construction of large scale
drainage meant that counties for the first time were involved in
the supervision of drainage projects.14 In 1893, the Red River
Drainage Commission was formed to deal with ditches tributary to
the Red River.l5 However, a very significant breakthrough in
Minnesota drainage law came in 1897, when a three member drainage
board of commissioners was ordained by the 1legislature and
appointed by the governor.16 The state had assumed an active role
in land drainage.

The first fifteen years of the twentieth century saw widespread
growth of drainage activity. In 1901, the State Drainage
Commission was formed.l?” It began the construction of draina%e
systems close to larger trade centers and the railroads.:8
Automobile roads were under construction and road ditches provided
drainage.l® = The state commission conducted regular inspections
to ensure that counties fulfilled their duty to Repair and maintain
the state funded drainage systems.2? It is important to note that
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at this time the state encouraged drainage despite the fact that
most of the farmable land had been settled. Drainage had the
support of the public. There were few complalnts.21 Also, the
initiation of a drainage petition at this time requlred only one

person. 22

cC. Growing Pains, Difficult Gains, No Rains: 1916 to WWII

Around 1916, drainage activity stopped due to adverse WWI federal
policies relating to drainage, a ten year drought, floods, an
~agricultural depression, tile failures and a reversal of public and
political sentiment relating to drainage.?3 Because of severe
flooding in 1918 and 1919, the legislature authorlzed the
establishment of drainage and flood control districts?¢ and
drainage and conservation districts.?5 This helped to solve the
previously ignored question of how downstream water systems could
handle the drained water. During WWI, drainage slowed considerably
as labor and supplies became scarce and the Federal War Industries
Board issued several rulings that were adverse to public

drainage.?

After the war, land values and agriculture commodity prices rose.
However, due to the high costs of drainage immediately after the
war, there were few new projects. Drainage work was limited to
Improvements and Repairs of existing projects.?’ By the mid-
1920’s, farm prices were declining because of the agricultural
depression.28 As rainfall stopped and the infamous drought of the
1930’s set_in, drainage stopped and the existing systems fell into
disrepair.?? Many of the projects that were constructed at this
time were Works Progress Administration projects.

D. The Prosperous Years: WWII to 1960’s

By 1938, normal rainfall returned. The mid-1940’s brought record
breaking rainfall to some areas.3? Demand for drainage grew as
agricultural prices increased. 31 pue to chronic neglect, Repairs
to existing drainage systems sometimes cost more than the original
construction.?3 In many cases, drainage systems became obsolete
before the assessments were paid. 33 The 1945 legislature
addressed the problem by enacting a bill relating to Repairs and
Improvements of drainage systems. 34 An interim commission was

formed to study the problem of the increasing and confusing
drainage laws in Minnesota.35 As a result, legislation was
enacted in 1947 which authorized district courts and county boards

to establish drainage systems. State and township drainage was
eliminated.
Prosperity in agriculture continued during the 1950’s. New

drainage construction projects were built, and drainage systems
were repaired and improved in formerly drained agricultural
areas.3’ Federal programs aided this mammoth effort. Drainage
by the use of drain tile became widespread.3® conservationists
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and sportspersons became alarmed at the increasing loss of potholes
which were responsible for more than half of waterfowl
production.3? Conservation interests regained some of their
political clout. The state obtained the authority to purchase
wetlands. A commission was appointed to study conservation and

flood control.?40

The State Water Resources Board was created in 1955 as a result of

the re-awakening of the conservation movement.4! Watershed -

districts were authorized to take over drainage systems within
their boundaries.%? County boards were also required to evaluate
environmental and natural’' resource consequences when a proposed
drainage system was under consideration.43 The number of
petitioners required to initiate a project increased.

E. -Policy Changes, More Laws, Less Drainage: 1960’s to Present

The 1960’s saw land values increase. More drainage was needed to
"retain" more productive land. By the late 60’s and early 70’s,
however, public policy shifted toward an emphasis on conservation.
Policymakers began to question whether drainage was necessarily
always "in the public interest."?> The district courts were taken
out of the drainage business.4® Drainage authorities and the
commissioner of natural resources were required to evaluate
environmental and conservation considerations before the drainage
authorities could establish a drainage project. 47 Although its
effectiveness was 1limited, a state Water Bank Program was
established to pay people for not draining private wetlands.

Most of the drainage law up to this point in time was state law.
Now the federal government became involved with the passage of
several acts addressing flood control and scenic and recreational
areas. The U. S. Army Corps of Engineers’ authority over the
discharge of certain substances into wetlands was recognized as a
potent force in controlling drainage act1v1ty

The early 80’s saw a decline in land and commodity prices.
Technology had improved to the point that farmers could install
their own drainage systems using new methods and with or without
the technical assistance of the Soil Conservation Service.?® The
policy of advocating wetland preservation and protection had
clearly come of age. Gone were the days of federal and state
governmental encouragement of wetland drainage.

In 1985, the United States Congress enacted a major piece of
legislation called the Food Security Act of 1985. The act stresses
wetland conservation through the denial of farm program benefits to
anyone who produces an agricultural commodity on a converted

wetland. 5! The 1990 Farm Bill contained even tighter
restrictions. It denies farm program benefits to anyone who
converts a wetland, whether or not a commodity has been produced on
it.>
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On the state level, the early tangible evidence of the shift from
drainage expediency to resource conservation was indicated by the
introduction of the now familiar one-rod grass strip on either side
of open ditches. This is now required on any project where viewers
are appointed. This was at first dlscretlonary with the drainage
author1ty,53 and later was made mandatory

In 1973, the legislature took a quantum leap in the direction of
environmental conservation by enacting what is now M.S. § 103E.015.
That section lists nine issues, five of them clearly environmental,
to be considered before establishing a project. The same act calls
for the commissioner of natural resources to make a preliminary
advisory report following the filing of the engineer’s preliminary -
report for a proposed drainage project and requires this adv1sory
report to be read at the preliminary hearing. This piece of
legislation produced loud screams of protest from the agrlcultural
sector.

The year 1985 brought a recodification of the drainage law,
formerly M.S. c. 106, and thereafter numbered M.S. c. 106A. The
objective was merely to reduce redundancy, correct arcane language,
and to make the law more readable. No substantive changes were
intended.®> senator Gary DeCramer, from Senate District 27, was
the prime mover of this legislation.

In 1987, Senator DeCramer was instrumental in the enactment of more
ambitious legislation. This bill contained numerous substantive
changes, some intended to break the presumption that if the
benefits exceed damages, the ditch must be constructed.S>® Only
parts of the bill passed. Among them were measures designed to put
some teeth into the grass strip law, to provide more effective
communication and disclosure, and to require greater involvement of
the county attorney’s office.>%7 Also, the need to notify the
commissioner of natural resources when a Repair, which may affect
public waters, was to be made and a procedure for determining the
"as constructed depth" was established.58 : .

In 1990, M.S. c. 106A was renumbered as M.S. c. 103E (agaln,
herelnafter referred to as the drainage code) and it was placed in
juxtaposition with other water law and conservation measures, all
within M.S. c¢. 103. Numerous changes in terminology were made. Of
significance was the inclusion in the drainage code of a provision
from M.S. c. 105 (now M.S. c. 103G) relating to "Impounding and
Diversion of Drainage System Waters. "59  In terms of drainage law,
this was a radical departure because the objective had always been
to move water downstream as fast as possible.

There can be no doubt that the drainage of wet soils in Minnesota
has vastly enhanced the agricultural productivity of the state by,
not only increasing the number of tillable acres, but also by
improving the productivity of otherwise marginal soils.
Agriculture has not been the only segment of society that has

2.5




benefitted. Industrial and residential development, on otherwise
marginal lands, is made possible by drainage. Roads, streets,
railroads and airports all need drainage. Properly managed
drainage systems may be useful in flood control. Clearly, the
welfare of the people of the State of Minnesota has been, and
continues to be, served by the drainage activity of the last
century which is said to have drained some fourteen million acres
of land in the public drainage systems. %0

It is said that more than 95% of pre-settlement wetlands have been
drained, filled or otherwise destroyed. Statewide, the destruction
hovers around 80%.°! Gone are the days when wetlands were viewed
as "swamps" which are inimical to the "public health" as that term
is used throughout drainage law. There seems to be less tension
between the interests of the agricultural community and the
environmentalists. Slowly, it seems that the two groups are
beginning to realize that their interests are one and the same.
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II. PRE-PETiTION ASPECTS OF INITIATING A PROJECT

A, General

The success or failure of a drainage project, as with most human
endeavor, 1is to a great extent dependent upon the amount of
planning and forethought that goes into it. The complexity of pre-
petition considerations has increased as government at all levels
has become increasingly involved in wetlands issues. Persons
considering the initiation of a drainage project should be aware
that an ill considered project will be costly to the petitioners if
it fails, and could be even more costly if improperly established
without first determining collateral liability. Few things are as
divisive in a community as a failed or ill-considered drainage

project.
B. Other Laws Affecting Drainage

There are a number of federal and state laws that may regulate or
otherwise impact the design of the proposed project, as follows:

1. Swampbuster Rules. The Food Security Act of 1985 brought the
United States Department of Agriculture ("USDA") back into the
drainage arena.l Not more than a decade ago, USDA administered
farm subsidies were available for land clearing and drainage
expense. Now the USDA, through the Agricultural Stabilization and
Conservation Service ("ASCS") and the Soil Conservation Service
("SCS"), administers a new set of rules which, if violated, will
result in the denial of agricultural subsidies and other

governmental benefits.

Under the wetland <conservation provisions of the act,
affectionately known as "Swampbuster," wetlands are defined as
"Lands that have a predominance of hydric soils and that are
inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support and, under normal circumstances, do
support a prevalence of hydrophytic vegetation typically adapted
for life in saturated soil conditions."? As originally enacted,
any person who plants an agricultural commodity on wetland
converted after December 23, 1985, is guilty of a Swampbuster
violation.

The 1990 Farm Bill, however, makes the act of converting a wetland
a Swampbuster violation regardless of whether a commodity is
actually grown.3 In the context of public drainage, a landowner
whose wetland is converted by a drainage project loses eligibility
for USDA farm program benefits if he or she plants a commodity crop
on the converted wetland, even though that person might have been
opposed to the project. Swampbusters are ineligible for farm
program benefits on all lands and warehouses in which he or she has

an interest.




Producers may maintain existing drainage systems on drained
wetlands designated as farmed in the same manner as they did before
December 23, 1985, without loss of USDA benefits as long as these
actions do not drain additional wetlands. The scope and effect of
the original system is the major consideration.?®

Proponents of public drainage projects should, therefore, inquire
of the local ASCS office as to whether a proposed drainage project
will convert wetlands. While the initial inquiry must be made at
the ASCS office, the actual determination as to whether the planned
actions are purely maintenance or whether they are additional
drainage will be made by the local SCS staff. Likewise, the SCS
determines what is and is not a wetland that would be a forbidden
converted wetland if drained.® Failure on the part of the
petitioners’ attorney to make such an inquiry could, it would seen,
restlt in huge losses to assessed property owners and concomitant
malpractice liability to the attorney.

2. Federal Wetlands and Related Regulation. Please note these

acronyms: the U. S. Army Corps of Engineers ("COE"), the
Environmental Protection Agency ("EPA"), and the Fish and Wildlife
Service ("FWS"). The COE and EPA are responsible for making

jurisdictional determinations under Section 404 of the Clean Water
Act. The COE is authorized under Section 404 to issue permits for
the discharge of dredged or fill material in "waters of the United
States." The Army Corps of Engineers’ reqplations define "waters
of the United States" to include wetlands. The EPA has authority
to make final determinations on the extent of Clean Water Act
jurisdiction as well as the authority to oversee the Section 404
permit program with authority to overrule a COE’s Section 404
permit decision. This means that individuals cannot undertake
activities involving filling activity even on privately owned land,
if that land comes within the broad definition of wetlands, unless
the proponent obtains a COE’s permit.

The FWS is conducting an inventory of the nation’s wetlands and is
producing a series of National Wetlands Inventory maps for the
entire country. While the SCS has been involved in wetland
identification since 1956, it has recently become more deeply
involved in wetland determinations through Swampbuster provisions
of the Food Security Act of 1985.

The starting point in wetlands regulation for most landowners is
the question of wetlands jurisdiction: is any of their 1land
subject to wetlands regulation and, if so, to what extent? The
safe thing to do is to seek a determination from the COE’s district
office. The COE’s regqulations provide that the district offices
are to perform this function.

Persons should be aware that any drainage activity, including

maintenance/Repair of any part of an existing drainage system on
wetlands, may affect a landowner’s receipt of USDA benefits under
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the 1985 Food Securities Act, as amended. Before commencing any
activity affecting drainage of the land, the local USDA-SCS office
should be contacted.

The Corps of Engineers has regulated major waterbodies (Navigable
Waters of the United States) since the passage of the Rivers and
Harbors Act of 1899. Only since 1972 has the COE’s regulatory
authority been extended by the Clean Water Act to cover virtually
every waterbody in the nation, including wetlands.

Under Section 404 of the Clean Water Act, the COE’s regulates
discharges of dredged or f£ill material into wetland or water areas.
Projects that do not include any temporary or permanent discharges
do not come within the COE’s jurisdiction. Also, Section 404
(f) (1) of the Clean Water Act exempts some normal farming,
silvicultural, ranching, drainage ditch maintenance, and certain
other activities from regulation, provided that the activities are
not "recaptured" by provisions of Section 404 (f) (2). Section 404
(f) (2) provides that discharges are not exempt from regulation if
they are associated with an activity that would reduce the reach or
circulation of the waterbody (including wetlands) or bring it into
a use to which it was not previously subject.

In the case of ditch maintenance projects, the term "maintain" is
defined as a return to the depth, width, and sideslopes of the
original ditch. In order to be considered exempt from COE’s
regulation, drainage ditch maintenance or Repair projects must not
include new features, such as additional tile lines or ditches,
that would result in increased drainage of previously undrained
water or wetland areas. Also, the projects must not result in a
drainage system having increased capacity to drain wetland and
water areas, when compared to the system as it was originally
constructed. As an indication that a project is eligible for the
exemption, the COE’s St. Paul District will normally accept a
demonstration that the majority (more than 50%) of the wetlands
that would be drained by the proposed work have produced a crop
during a majority of the time for which credible records exist.
During the past several years, 1less than 10% of the ditch
maintenance or Repair projects proposed in Minnesota have been
found to be exempt from COE’s regulation.

Persons proposing any activity that may involve work affecting a
Navigable Water of the U.S., or a discharge of dredged or fill
material into any wetland or water area, should contact the U.S.
Army Corps of Engineers to determine if their project will require
a COE’s permit. Penalties for violations include imprisonment
and/or fines of up to $50,000 per day of violation.




Fan

3. Department of Natural Resources’ Jurisdiction - Public Waters
and Floodplains, Shorelands, and Wild and Scenic Rivers.

The DNR administers Minnesota’s public waters permit program,
pursuant to M.S. c. 103G. Any person proposing to change the
course, current, or cross section of a public water (which includes
the act of draining or partially draining a lake or wetland) must
obtain a permit from the DNR. The state’s jurisdiction for public
waters is the ordinary high water mark, which is typically the
point where the natural vegetation changes from predominately
aquatic to predominately terrestrial. For watercourses, the
ordinary high water mark is normally the elevation of the top of
the bank of the channel.

A definition of "public waters" is found in M.S. § 103G.005. The
DNR has completed a statewide public waters inventory ("PWI") for
each county of the state. The approximate boundaries of lakes,
watercourses, and wetlands that fall within the definition of
public waters are shown on the respective PWI map. Copies of PWI
maps may be viewed at several locations: county offices (auditor,
planning and zoning, and county engineer), DNR area
hydrologist/wildlife manager offices, soil and water conservation
district offices, and watershed district offices. Copies may be
obtained from the DNR Information Center and the Division of
Waters’ central office, 1located in St. Paul. More precise
information on boundaries of public waters may be obtained from the
respective DNR area hydrologist.

A permit may be required from DNR for such activities as
construction of outlet or grade control structures, spoil
placement, modifying the runout elevation, modifying the as
constructed cross section of an altered natural watercourse or
otherwise affecting the ordinary high water mark, etc. The
respective DNR area hydrologist should be contacted for a
determination of this permit requirement (see the listing of DNR
offices in chapter 5). A permit may be issued only if the plans of
the applicant prove that the project is reasonable, practical, and
will adequately protect the public safety and promote the public
health. Permits may contain terms and reservations as reasonably
necessary for the safety and welfare of the people of the state.
Permits for the drainage of public waters may not be issued unless
protected waters are replaced with areas of equal or greater public
value.

Until the 1991 legislative session, the DNR administered the state
Water Bank Progranm. This program allowed the DNR to compensate
certain landowners if they agreed not to drain certain identified
wetlands. The 1991 legislature eliminated this program, and
established a permanent wetlands preserve program administered by
the Board of Water and Soil Resources (see the discussion that
follows in this chapter on the "Wetland Conservation Act of 1991").
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The legislature has established in M.S. c¢. 103F the state’s
Floodplain, Shoreland, and Wild and Scenic Rivers’ Programs (see
M.S. §§ 103F.121, Subd. 1, 103F.205, Subd. 4, and 103F.325,
respectively, for a definition of the extent of the boundaries of
these programs). These programs are implemented at the state level
by the DNR. The DNR has promulgated minimum development standards
that are adopted and enforced by many local units of government via
their zoning, subdivision, and/or building code regulations.

Once adopted, these (or any other) 1local government land use
regulations may require a permit from the local government for the
excavation, grading/filling, or other construction proposed by the
drainage authority. These state-mandated land use programs are
generally adopted by municipalities for incorporated areas or
county government for unincorporated areas. Early contact with
these local government officials is recommended.

4. Governor'’s Executive Order and State Wetland Conservation Act.
Governor Arne Carlson, ten days after having assumed office in
January of 1991, signed Executive Order 91-3 (a copy of which is in
Chapter 5, Appendix 5A of this manual). This order directed state
agencies and departments to follow a "no-net-loss" policy in regard
to wetlands. The order also declares that over 80% of the state’s
original prairie pothole wetlands have been drained and over 60% of
the state’s total original wetland base has been drained, filled,
or otherwise diminished, and that the loss of wetlands in the
state, both urban and rural, is continuing in excess of 5,000 acres

per year.

The order also directs all state departments and agencies to
protect, enhance, and restore Minnesota’s wetlands to the fullest
extent of their authority. The order sets forth certain guidelines
to avoid, minimize, and mitigate actions that impact on the state’s
wetlands. It calls for an annual report by the commissioner of
natural resources to the governor’s office and to the chairs of the
senate and house environment committees on the implementation of

the order.

The "no-net-loss" concept also became part of Minnesota law in 1991
by the legislature’s passage of the Wetlands Conservation Act (a
summary of which is in Chapter 5, Appendix 5B of this manual). The
essence of the no-net-loss concept is that wetlands that are newly
drained must be replaced with art1f1c1ally created wetlands or
restored wetlands of equal or greater size and quality. Wetlands
subject to this act, as compared to those public waters and
wetlands subject to the DNR'’s permit program, have been expanded to
include most type 1 through type 8 wetlands (with certain statutory
exemptions included).

For these newly added wetlands, the drainage authority must now
obtain approval of a wetland replacement plan from the appropriate
local governmental unit. Local units of government will now be
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required to have standards for these wetland replacement plans, and
these local government standards will be patterned after statewide
rules to be promulgated by the Board of Soil & Water Resources.

As an alternative to wetland alteration/drainage (and the
- mitigation required by the act, as noted above), the act allows the
property owner to place the wetland in permanent wetland preserve.
The property owner would receive payment for the land placed in
this program for the conveyance of a permanent easement. The Board
of Soil & Water Resources is responsible for the administrative

aspects of this easement program.

5. Watershed Districts. The authority for the organization,
modification, or termination of watershed districts lies with the
Board of Water and Soil Resources (BWSR) pursuant to M.S. c.
103D.° Watershed districts are established with boundaries based
primarily on a drainage basin’s topography which does not often
correspond with county lines. Watershed districts are managed by
a board of managers made up of persons appointed by the county
board. It is one step removed from the political pressure of an
electoral constituency. The board of managers of a watershed
district can be charged with the responsibility of maintaining all
of the drainage systems within the watershed district (see excerpts
from M.S. c. 103D pertaining to this subject in Chapter 5, Appendix

5C to this manual).

The board of managers is, therefore, able to take a much more
global approach to public drainage than would the individual county
boards. County commissioners are often under intense political
pressure to establish or not to establish a project. The board of
managers is required to adopt a watershed management plan, which
may call for a hearing procedure,!® wherein the counties, the
municipalities within the counties, the soil and water conservation
districts, the DNR, and the public generally may participate. The
final authority on the adoption of a watershed management plan is
BWSR. The hearings, if required, are held under the auspices of
that agency. The watershed management plan must have the BWSR’s
approval before it becomes official.

When a watershed district is established, it has no jurisdiction
over existing public drainage systems until the respective county
boards transfer to the watershed district all or certain joint
county or county drainage systems within the watershed district.
The transfer does not happen automatically. The respective county
boards may transfer their authority over a drainage system to the
watershed board of managers only by resolution and after a public
hearing. Failing that, the board of managers has no authority to
undertake Repairs of an existing system, even though it or part of
it may lie within a watershed district. After a drainage system is
turned over to a watershed district, the procedure for Repair
proceeds under M.S. c. 103E (referred to again hereinafter as the

drainage code).
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On the other hand, a watershed district has jurisdiction over all
New (drainage) Systems and Improvements to existing systems, but
must proceed according to the procedures under the drainage code.
The statutes are unclear regarding the specific procedures to be
followed for future maintenance and Repair when a county or joint
county drainage authority retains jurisdiction over an existing
system that has been partially improved by a watershed district.
The Board of Water and Soil Resources advises watershed districts
that they are responsible for maintenance and Repair of all
Improvements they undertake. Assessments for the Repair of
Improvements must be based on the benefits determined for the
Improvements (see M.S. § 103E.215, subd. 5). To simplify drainage
system administration, transfer of the entire system to the
watershed district is an option that should be considered when the
district acquires jurisdiction over a system Improvement. No
project may be initiated until the watershed district has adopted
a watershed management plan approved by BWSR in place.

After the transfer of an existing drainage system to the watershed
district, projects can be initiated by filing a petition with the
secretary of the board of managers of the watershed district.
Counsel for petitioners should not simply assume that a particular
system lying within a watershed district has been turned over to
the board of managers. If a system has not been turned over to the
watershed district, the Repair petition should be filed with a
county auditor under M.S. c¢. 103E. The secretary of the board of
managers should maintain for each system a copy of the transfer
order which can be readily inspected by the petitioners or their

attorney.

Since it is required that the procedures for Repair, Improvement,
etc., after a transfer of a system must conform to M.S. c. 103E,
one should, when dealing with a watershed district project,
scrupulously follow the drainage code.

Specific differences between M.S. c. 103D. for watershed districts
and M.S. c¢. 103E, the drainage code, will be highlighted in
subsequent discussions, as necessary. Appendix 2A to this chapter
provides a discussion of "Drainage Laws Unique To The Seven-County
Metropolitan Area."

6. Environmental ‘Quality Board. Notwithstanding the drainage
authority’s duty to maintain the system as a property right of
those who paid for it, the State Environmental Quality Board (EQB)
may require the drainage authority to prepare an environmental
impact statement. The power of the EQB may be invoked by petition
of interested landowners. Normally, EQB will not invoke its power
to demand an environmental impact statement. However, where, for
example, a Repair is likely to have significant environmental
impact, it will order an environmental impact statement. The
Supreme Court has pointed out that the environmental impact
statement does not make or break the project even if the conclusion
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of the environmental impact statement is that the project is
environmentally unsound. The Supreme Court has said that the
environmental impact statement is only an informational document,
forcing the consideration of alternatives, and suggesting measures
which would be helpful in mitigating adverse environmental impact.
The cost of preparing the environmental impact statement is borne,
in the case of a Repair, by the entire system as are all other

costs of Repair.ll

The entire drainage system would absorb the cost of the preparation
of an environmental assessment worksheet (EAW) should one be
required pursuant to EQB rules, prior to final action of the
drainage authority in establishing the system.

C. Petitioner Liability

1. Generally. The act of signing a petition that proposes a
drainage project should not be taken lightly. Often it is done
without counsel. A petitioner becomes involved, typically, by a
neighbor or friend who has had an attorney prepare a petition
proposing a project. The project proponent(s) takes the petition
to friends and neighbors, describes orally the proposed project,
and asks for support for the project.

Petitioners often sign because they do not wish to offend the
proponents. Petitioners frequently hold the vague but
unarticulated notion that, if the project turns out to be too
expensive, they can withdraw their support as a petitioner. This
is not true.

Here follows a discussion of what it means to be a petitioner on a
public drainage project.

2. Who Can Be a Petitioner? First of all, the petitioner must
own land over which the proposed project will pass, as the project
is described in the petition.l? This is significant in that often
times the proposed course of the project is altered by the drainage
authority during the pendency of the proceedings. If it turns out
that the project as finally established does not pass over the
petitioner’s land because of such a change, that fact, in and of
itself, does not entitle the petitioner .to withdraw, except with
the written consent of all other petitioners on the filed
petition.13 Such consent is almost never forthcoming.

3. Joint and Several Liability of Petitioners. This means that
each petitioner who signs the petition is liable for all of the
costs incurred if for one reason or another the project is not
established. Costs consist of engineering fees submitted by the
project engineer, attorney’s fees submitted by the petitioners’
attorney, and county auditor’s fees.l* If the project is
established, those costs are absorbed by the system as part of the
cost of construction of the project. All persons assessed benefits

2.17




help pay for the costs in that case. If the petition is dismissed
or a contract is not let, then ultimately the petitioners are
responsible to pay the costs from their own resources.

4. Who Must 8Sign the Petition and Liability. Each separate
parcel qualifies as one signature. All co-owners of a particular
parcel that is traversed must sign to qualify it as a signatory
parcel. No owner’s signature counts unless all owners of that
parcel have signed the petition. A petitioner may be a signatory
petitioner on more than one parcel if the form of ownership is
different and each parcel will be counted if it otherwise qualifies
and if all of the owners have signed the petition. For example, a
person may be a petitioner on one parcel as sole owner, on another
as a corporate officer, on another as a co-owner, and on still
another as a partner. Each parcel will be counted as a signatory
parcel. Spouse’s signatures_are not required unless they have an
actual ownership interest.l5 Each petitioner bears joint and
several responsibility to pay all of the costs no matter how small
the ownership interest.

Inequities result when petitioners die during the pendency of the
proceedings without a probate estate or their estate is closed
prior to the time when it is determined that the deceased
petitioner is (was) liable for costs. Similar results ensue when
the petitioner, during the pendency of the drainage proceedings,

files a Chapter 7 petition in bankruptcy. Such petitioner’s
obligation to the drainage authority is dischargeable in
bankruptcy.!® In such cases, the remaining petitioners will

simply have to pick up the slack. If they do not, the drainage
authority may obtain a judgment for the unpaid costs, with
interest, against all of the living petitioners who have not filed
for relief in Chapter 7 bankruptcy.

A petitioner who contemplates not paying the costs by letting the
bonding company pay them should reconsider. When the county
auditor or county attorney notifies the bonding company that there
has been a default, the bonding company will usually pay the
remaining costs. The bonding company will then proceed against its
principals (the petitioner(s) - one or more, who signed the bond as
principal guarantors of the petitioners’ obligation to pay the
costs). The principals are bound to indemnify (to pay back) all of
the money that the bonding company paid to the drainage authority.
The principals, however, have a claim for contribution against each
" of the other petitioners whether or not they are also principals.
This is so, because when one undertakes to sign the petition as a
petitioner, one agrees to pay all costs incurred if the proceedings
are dismissed or if a contract for the construction is not
awarded.l?

5. Failure of the Petition. If a project fails, county auditors
typically divide the total costs by the number of petitioners when
seeking to collect costs from petitioners. Each petitioner is
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asked to pay that amount. There is no authority for this method of
collection in the drainage code, but normally it works. If the
petitioners do not pay, the auditor or county attorney may notify
the bonding company of a default. The bonding company then pays
that amount which the recalcitrant petitioners fail to pay. It
then has the right of indemnification against the principals, some
or all of whom are petitioners. In such case, the principals pay
not only their own proportionate share of the costs but someone

else’s as well.
D. Alternatives to Drainage.

1. Generally. A common complaint heard at a "ditch hearing" when
the proponents are speaking is that, "I’m paying taxes on the land,
and I'm getting no benefit out of it." While true, the taxes on
wetlands are usually minimal because of the low valuation employed
by the assessor. Certain wetlands are entirely exempt from ad

valorem taxation.l

Nonetheless, the proponents seek to make "productive" land which is
at times inundated or is at high risk of drowning out. One answer
is a government subsidy. Several programs are available, as
discussed during the remainder of this section.

2. USDA Conservation Reserve Program ('"CRP"). In the CRP,
effective January 10, 1989, certain wetlands became eligible for
enrollment during the eighth and ninth enrollment periods.
Landowners may enroll wetlands and surrounding cropland into CRP
according to the following guidelines: any cropland identified as
wetland or farmed wetland as defined under the 1985 Food Security
Act that was planted or considered planted by ASCS at least two
years of the period 1981-1985 were eligible for CRP. There is no
obligation to continue keeping the lands out of production after
the expiration of the ten-year contract. Land enrolled under
wetland criteria will retain the original wetland de51gnatlon when
the contract expires.

Landowners may enroll cropland areas of a field if:

e at least one-third of the field was an eligible
wetland;

e the density of eligible wetlands in the field is at
least one wetland per six acres; however, any block 20
acres or larger without wetlands had to be redefined as
an ineligible field;

e a field or redefined field from six to nine acres in
size contains at least one eligible wetland;

¢ land areas enrolled under the wetland criteria did not
have to meet highly erodible criteria to be eligible;
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e vegetation natural to the area to the extent possible
nmust be re-established on the enrolled acres, and cost-
share is available from ASCS;

e the CRP contract is for a ten-year period; and

e cost sharing is available from the U. S. Fish and
Wildlife Service for restoration of wetlands on CRP.

For more information, the local ASCS office or local SCS office
should be contacted.l?

3. Board of Water and 8o0il Resources’ Wetland Programs. The
Board of Water and Soil Resources administers several programs
dealing with wetland restoration and preservation. The RIM Reserve
law was expanded in 1987 to accept previously drained wetlands for
enrollment in the RIM Reserve program. The intent is to restore
wetlands by plugging ditches, blocking or altering subsurface
drainage systems, or using other methods to re-establish the
wetland areas. All restoration will be completed on private land
after limited land rights have been acquired with a perpetual
easement. The landowner will receive a one-time lump sum payment
for conveying the easement to the state. All construction costs
are covered by the RIM Reserve program and other agencies or
private organizations. The minimum wetland restoration size is one
acre, along with up to four acres of cropped upland for each acre
of wetland restored. The landowner is paid based on appraised
market value. The landowner has a hand in restoring the wetland
and determining the vegetative cover on the easement.

The easement acquired prohibits alteration of wildlife habitat or
other natural features, agricultural crop production (unless
specifically approved), grazing of 1livestock, spraying with
chemicals, and, of course, drainage.

The Minnesota Department of Revenue recommends that counties
continue to classify RIM lands (and CRP lands) as Agricultural for
taxation purposes, but that land subjected to perpetual easements
under RIM be adjusted to a value representative of what the land
will eventually become when left unattended (see Letter of Michael
Wandmacher - Appendix 2B). Appendix 2B also contains an additional
position paper from the Department of Revenue (letter of Gerald D.
Garski) that addresses the valuation of restored wetlands or
preserved wetlands (i.e., preserved by easement to federal, state,
or local government). Wetlands that meet either the "easement" or
"restoration" criteria are to be valued at their "wetland value."

The Permanent Wetlands Preserve Program is authorized by language
contained in 1991 Laws of Minnesota, Chapter 354. Article 3 of the
1991 Wetlands Conservation Act provides that the Board may acquire
permanent easements on land containing type 1, 2, or 3 wetlands, as
defined in United States Fish and Wildlife Service Circular No. 39
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(1971 edition). The easement may include four adjacent upland
acres of land for each acre of wetland included. Payment for the
easement will vary by location, but outside the metropolitan
counties, the payment on the wetland acres will be 50% of the
township average equalized estimated market value of agricultural
property. Adjacent upland acreage payment rates for cropped and
noncropped land are set at 90% and 60%, respectively, of the
townshlp average equalized estimated market value of agricultural
land in the township. Details on application procedures are
available from the Board.

4. U. 8. Fish and Wildlife Service Land Acquisition Program. The
Fish and Wildlife Service uses two methods of acqulsltlon.
Ideally, the most suitable and permanent habitat is purchased in
fee title and the surroundlng' wetland areas are protected by
easement. Acquisition is by negotiated purchase from willing
sellers. Acquisition offices are located in Fergus Falls and
Litchfield and they can provide information on currently authorized

acqulsltlon areas.

Purchased lands and easements become a part of the National
Wildlife Refuge System and are managed by the local U. S. Fish and
Wildlife Wetlands Management District. A conservation easement
amounts to a contract wherein the owner agrees not to drain, fill,
burn, or level certain existing or naturally recurring wetlands on
the property. Owners retain all other rights and may farm the
wetland basins when they are dry of natural causes.

Land is purchased at market value. The U.S. government makes
payments in lieu of taxes each year to counties where the lands
have been purchased.?!
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IITI. JURISDICTION AND HOW IT IS OBTAINED

A. General

Drainage proceedings involve elements of eminent domain (taking of
private property for public use), of the power to tax, and of the
police powers.1 The county’s or watershed district’s authority to
engage 1in drainage proceedings is strictly derived from the
legislature. Drainage proceedlngs are entirely statutory.2 The
concept of Jurlsdlctlon in drainage proceedings involves
jurisdiction in rem, meanlng jurisdiction "over the thing," in this
case the land. This is to be distinguished from jurisdiction over
the person, as in a civil action.?3

Unless the drainage authority acquires jurisdiction over the land
to be traversed with the open ditch or drain tile, the drainage
authority has no power to enter upon the land, to disturb the land,
nor to levy taxes on it. The flow chart on the following two pages
gives a detailed overview of the entire establishment and
construction process. Here follows a discussion of the elements of
jurisdlctlon. A tabular treatment of jurisdictional requirements
is found in Appendix 2D to this chapter.

B. Elements of Jurisdiction

1. A Duly Constituted Drainage Authority. The idea of
jurisdiction involves the notion of a legal body or entity that is
duly constituted, ex1st1ng, and having been given certain authorlty
to act. In the case of a drainage project on a system which is
entirely located within a single county, wherein no watershed
district has been organized, the concept is not difficult. The
drainage authority is the county board of commissioners. The
county board has authority to do drainage work only within the
geographic limits of the county.

In the case of a project involving a dralnage system which crosses
county lines, the drainage authority is a joint county drainage
authority, consisting of representatives of two or more county
boards.4 A ]Olnt county drainage authority consists of five
county comm1551oners, at least one from each county wherein
property is affected by the drainage system. The statute prov1des
no other guidance on how the joint county drainage authority is to
be constituted. It is common practice, where only two counties are
involved, to have three members from the county where the petltlon
is flled (the county with the largest area of property in the
drainage system) and two members from the other county.

2. Special Requirements of the Joint County Drainage Authority.

The joint county drainage authority is duly constituted when: a
petition for a proposed joint county drainage prOJect is filed in
the county with the largest area of property in the system; the
county boards of each county affected have met jointly and have
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public drainage systems shall conform to M.S. Chapter 103E.
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considered the petition and have found it to meet statutory
requlrements, and the affected county boards have appointed five
commissioners from their collective number to serve on the joint

drainage authority.

3. watershed District Jurisdiction. When the proposed project
falls within the boundaries of a watershed district, Jjurisdiction
is established by filing the petition with the board of managers.5
While the statute does not say so, presumably one would file the
petition with the secretary of the board of managers.

A watershed district has no jurisdiction to proceed on a project
unless the district has first been duly established by the Board of
Water and Soil Resources (BWSR) in accordance with statute,6 a
board of managers has been appointed, and each manager has filed a
bond.’ The board of managers must consist of not less than three
nor more than nine in number.8 The order establishing the
watershed district must be filed with the Secretary of State. Once
the order is filed, the watershed district is a political

subdivision of the state.®

Even after so constituted, a watershed district may not undertake
any public drainage pro;ect until it has first filed a watershed
management plan with the BWSR and the plan has been approved by the
BWSR board. This is a jurisdictional requirement. Having been so
established, the watershed district still has no Repair
jurisdiction on an existing public drainage system until the county
or counties lying wholly or partly within the boundaries of the
district have transferred the system in question to the watershed

district.
c. Requirements of an Adequate Petition

1. General Requirements. A petition that meets statutory
requirements is absolutely essential to the establishment of
jurisdiction. Thanks to the 1987 amendments to the drainage code,
the petition must now describe the 40 acre tracts or government
lots over which the proposed new drainage passes, including the
names and addresses of the property owners obtained from the
records in the county assessor’s office. This requirement assists
the county auditor, county attorney and drainage authority in
determining whether the number of petitioners is adequate.

The petition must also describe the starting point and the general
course and the terminus of the proposed project if it is a New
System. Of course, the petition must always state that it will
benefit and be useful to the public and will promote the public
health. It is difficult sometimes to understand how a public
drainage system or project can improve the public health. Proof
would be difficult. In fact, it may be possible to develop a
considerable amount of evidence to the contrary. Nonetheless, the
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recitation that the system or project will be useful to the public
and will promote the public health is jurisdictional.

2. Assure Payment of Costs. The petition must also state that
the petitioners will pay all costs of the proceedlngs if the
proceedings are dismissed or the contract is not let.

3. Additional Requirements of an Improvement. If the petition is
for an Improvement of an existing drainage system, the petition
must: designate the drainage system proposed to be improved; state
that the system has insufficient capacity or lacks a sufficient
outlet; and describe the starting point, general course, and
terminus of any extension of the system if that is part of the
relief sought. It must also describe the nature of the proposed
Improvement and list the names and addresses of the owners of all
40 acre tracts or government lots over which the Improvement
passes. The petition must state that the Improvement will be of
public utility and will promote the public health. Note that the
language invoking the police powers varies a bit from one type of
proceeding to another. Drafters of petitions would be well advised
to consult the specific statute under which they are proceeding in
order to get the language just right. It may seem overly
technical, but it is Jjurisdictional. Again, the petition must
include a provision that the petitioners will pay all costs and
expenses that may be incurred if the Improvement proceedings are
dismissed.

Appendix 2D to this chapter contains a table which will set forth
in significant detail the legal requirements of each type of
petition which may be used to invoke the jurisdiction of the
drainage authority.

4. The Drainage Authority is a Watershed District. Where the
drainage authority is a watershed district, a hybrid type of
petition is permissible (but not recommended) . 12 A singular
statutory petition form is useable for any type of project within
the watershed district. The statute makes no distinction between

.a New System, Improvement, Improvement of outlet, or Lateral,

except in the amount of signatures required.

This conflicts with the edict of M.S. § 103D.625, Subds. 3 and 4,
which seem to say quite clearly that after transfer to a watershed
district 1is ordered, all proceedings for construction of New
Systems, and Repair of existing systems, are to conform to M.S. c.
103E. Why then, in M.S. § 103D.705, Subd. 2 (2) and (3) relating
to petition requirements, does the statute simply not just refer to
the respectively applicable statutes in M.S. c. 103E? It does not.
It is recommended that drafters of petitions for drainage projects
should follow strictly M.S. c¢. 103E.




5. Adequate Land Descriptions. Project petitions initiated under
the drainage code must specifically describe the land in terms of
40 acre tracts or government lots. Note, however, that the law
does not require a description in the petition of the property
affected, except in the case of proposed Improvements. Determining
the adequacy of a petition for an Improvement can involve a
determination of the requisite number of owners of property
affected signed the petition.

This is problematic in that when a petition is proposed it is
sometimes difficult, if not impossible, to know what property will
be affected. That determination is not made until the final
hearing. It is recommended that the property affected test not be
used by the petitioners unless it is clear that the whole system
will be affected by the proposed Improvement.

For purposes of the Jurlsdlctlonal discussion, it appears that a
petition is adequate in this respect if it describes the land in
terms of 40 acre tracts or government lots over which the proposed
project passes (or is proposed to pass). For watershed district
projects, the petition is adequate if the petition describes the
land over which the proposed project passes over or is located.l
A project petition in a watershed district should also describe the
land in units of 40 acres or government lots.

When counting signatures on a petition, one really counts 40 acre
tracts or government lots. Each such basic unit counts as one
signature no matter how many co-owners there are for the parcel.
All co-owners of a tract must have 51 ned the petltlon and together
they are counted as one 51gnature. ThlS provision (one parcel
equals one signature) was new in 1987.1°® Before that, there was
a wide disparity among counties in methods of counting s1gnatures.
This post-1987 method of counting 51gnatures may have some
1nequ1t1es particularly when a petition is dismissed or a contract
is not let, but at least it has the attribute of certainty.

6. Requisite Number of Signatures:

e New System. In the establishment of a New System, the
percentage of owners who must have signed the petition
is measured strictly by the "passes over" test. That
is, the concept of "property affected" has no bearing
on the validity of the petition.l” In the case of a
New System, a majority, presumably more than 50 percent
of the owners of the property over which the proposed
drainage system described in the petition passes or the
owners - of 60 percent of the area over which the
proposed New System passes, must sign the petition.

¢ Improvement. In all other proceedings under the
drainage code (M.S. c¢. 103E), the test for the
percentage of owners who must have signed the petition
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is 26 percent. Twenty-six percent of what? 1In each
case the petitioner must check the statute. The most
difficult proposed project to deal with 1is an
Improvement. The 26 percent test is applied four
different ways:

- twenty-six percent of the owners of the property
affected by the proposed Improvement;

- twenty-six percent of the owners of the property

that the proposed improvement passes over;

- twenty-six percent of the property area affected
by the proposed improvement; or

- the owners of at least 26 percent of the property

area that the proposed improvement passes over.

The tests at the second and fourth examples immediately
above are workable and are most often used. The first
and third tests immediately above are probably not very
useable, since the petitioners do not generally know at
the time they file the petition what the area
"affected" is unless a proposed Improvement will affect
- the entire system. That is a determination which would
be pretty hard to make in most cases at the petition
stage of the proceedings. "Affected" is defined by the
drainage code as meaning benefitted or damaged by a
drainage system or project.

Improvement of Outlet. Petitioners for an Improvement
of Outlet have a special problem. The petition must be
signed by at 1least 26 percent of the owners of

adjoining overflowed property or by the owners of at

least 26 percent of the area of the overflowed
property. 19" overflowed property is a nebulous test.

How far downstream may one go in making that
determination? How frequently does it overflow: once
every ten years, once every 50 years, or once every 100
years? The vagueness of the jurisdiction test for an
Improvement of Outlet proceeding, and the likelihood
that one could get into an argument about whether or
not the drainage authority has jurisdiction, may
account for the fact that this type of proceeding is
used very little. Usually the same thing can be
accomplished by using the more familiar Improvement
proceeding. One can, after all, extend an existing
system up to one m11e downstream under a regular
Improvement proceeding.?2

The petition must describe the property that has been
or is likely to be overflowed, including the names and
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addresses of the property owners from the records of
the county. Note that the jurisdictional test relates
to overflowed property only - not to property likely to
be overflowed. There may be a difference.

e Lateral. Lateral proceedings do not present a
particular problem respecting the determination of the
number of petitioners. The requirement is quite simply
signatures of 26 percent of the owners of all of the
property over which the Lateral will pass or the
signatures of the owners of 26 percent of the area over
which the Lateral will pass.

e Impounding and Diversion of Drainage System Waters.

Petitions for Impounding and Diversion of Drainage
System Waters may be initiated by one petitioner. The
petitioner may be an individual. The statute does not
specify what relationship, if any, the petitioning
individual must have to the drainage system. Probably
such an individual would be a person who is assessed
for benefits or one who owns the property upon which
the diverted water will be ponded. More often than not
the petitioner will be an agency of the state or
federal government.?

6”Repairs. Repairs are most often done without a
petition. The county board or the joint county

drainage authority, upon being requested to make a
Repair, will simply order it done by an appropriate
contractor on a time and materials basis, and will pay
for the work out of the system fund. Repairs by
petition require only one petitioner who must be a
person who owns property affected.

7. Determination of Final Jurisdiction. Certain aspects of
jurisdiction become final after the preliminary hearing. The
findings made after the preliminary hearing are to make conclusive
only the signatures and 1egal requirements of the petltlon.22 The
preliminary hearing order is not appealable, however. Thus, it is
not really final. Jurisdiction is said to become final only after
the final hearing notice is glven.23 The final order dismissing
or establishing the drainage project is the only order that is

appealable.24

The questlon of jurisdiction is always open for 1litigation on
appeal. It is central to the drainage authority’s ability to make
a final order. Thus, the statutory language that certain things
become final at certain points in the proceedings, should be
regarded as procedural rules only. Jurisdiction can always be
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With regard to an Improvement of Outlet, there is statutory
language to the effect that, after the petition is filed, the
drainage authority has jurisdiction of the petition and
improvements, the affected property, and all proceedings for the
establishment and construction of the outlet improvement . and
assessment of property benefitted by the outlet improvement. 26
This is a quaint aberration in the statutory scheme. No comparable
language is found at any other place in the drainage code. The
drainage authority could not possibly have jurisdiction to proceed
until it has been determined that the petition is adequate.
Adequacy of the petition is not determined until the preliminary
hearingy and even then is appealable in an appeal from the final
order.

8. Duration of Jurisdiction. Once established, jurisdiction does
not last forever. The drainage authority’s jurisdiction is good
only to proceed with the work that was called for in the petition.
If further work is to be done, jurisdiction must be procedurally
re-established starting with a new petition.

9. Out-of-s8tate Work. Drainage authorities have no jurisdiction
to do work outside of the boundaries of the State of Minnesota,
except to the limited extent authorized by M.S. § 103E.031. The
statutes authorize entering into negotiated agreements for drains
across state lines. M.S. § 103E.405 authorizes paying for the
purchase of an outlet procured by negotiation in that other state.
Presumably a drainage authority in that other state will have to be
consulted and its consent obtained. Just purchasing an outlet from
a private landowner without procuring the consent of the authorlty
having jurisdiction is likely' to lead to trouble. Minnesota
property benefitted by procuring or improving the effectiveness of
an outlet in an adjoining state may be assessed for the cost

thereof.

What about other states needing outlets in Minnesota? The
Minnesota drainage authority is in a position to demand a
contribution from that other state for the cost of the original
construction and/or maintaining the remaining system. This can be
done by negotiation and contract. Such contract, to be valid, must
have the approval of both drainage authorities, after a hearlng
Proceedings in Minnesota should be conducted 1n accordance with

"M.S. § 103E.401 for the procurement of outlets. There are no

reported appellate cases on the subject, but following M.S.
§ 103E.401 would seem to comply with constitutional procedural due
process requirements.

D. Proper Filing of Petition
1. General Requirements. While the act of filing the petition

appears simple (and it is wusually noncontroversial), it is
emphasized here because it is one of the elements of jurisdiction.
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If a petition is filed in the wrong office, any proceeding
commenced thereunder must be dismissed.3°

2. Where the Petition is Filed. A petition for a project where
the drainage authority is a watershed district is always filed with
the board of managers (i.e., with the secretary of the board of
managers if there is one). Upon filing, counsel should obtain a
filing stamp with the date of filing affixed or secure other proof
of filing on a copy of the petition which counsel will retain.
This starts the hearing clock running and also distinguishes it
from any other petition.

In the case of a petition on all other projects subject strictly to
M.S. c. 103E, the petition is filed in the office of the county
auditor. If the project is on a system which is a county ditch,
the petition is filed in the office of the auditor of that county.
Only in the case of a joint county system is there a significant
possibility of filing the petition in the wrong office. The
statute is a bit tricky. At M.S. § 103E.235 ("Drainage System in
Two or More Counties"), the statute seems to say that in every case
where a project is proposed on a joint county drainage system,
filing is with the auditor of the county with the largest area of
property in the drainage system. That is true, apparently, only
for proposed New Systems, as seen below.

A petition for a regular Improvement is filed with the auditor of
the county having the largest area of property the Improvement
would be located on.3! Thus, in the case of a joint county system
with the largest area in County A (and the records maintained in
the office of the auditor of County A), and if the Improvement work
is to be done principally in County B, one would file in County B.

For a petition for Improvement of Outlet, there is yet another
method. In this case, one files in the county which has the
largest acreage of overflowed property. Thus, if all or the
majority of the overflowed property is in County B, though the
majority of the system is in County A (and the records are
maintained in the auditor’s office of County A), one would,
nonetheless, file in County B.32?

In the case of a Lateral, the petition is filed in the office of
the auditor of the county with the largest property area to be

passed over by the Lateral.3® Again, the Lateral petition might
not be filed in a county having the largest area of property in the

systemn.

A petition for Impounding and Diversion of Drainage System Waters
is directed to the drainage authority where the system is
located. The statute gives no instruction about where to file
a petition in the case of a joint county system. The safe thing to

do is to file it in the office of the county auditor of each county
having property in the system.
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E. Bond Must Accompany the Petition

If proceedings are initiated under M.S. c. 103E, the petitioners’
bond must be in an amount of at least $10,000. The bond is payable
to the county where the petition is filed and to all of the
counties who are members of a joint county drainage authority.
Even if all of the work proposed is to be done within the
boundaries of one county, the bond must be payable to all of the
counties who are a part of the joint county drainage authority. If
the petition is for a project in a watershed district, the minimum
face amount of the bond called for by statute remains at $2,000.
There would seem to be no good reason for the disparity in the
original amount of the bond to be filed. It may be prudent for the
watershed district to require at least a $10,000 bond, following
M.S. c. 103E.

The bond called for by the statute is a surety bond. The purpose
of the surety bond is to assure the drainage authority that the
petitioners will pay the costs incurred by the drainage authority
for a proposed project that is either dismissed or, for one reason
or another, is not constructed because no construction contract is

let.

A surety bond may be provided by any one or more of the
petitioners. 1In so doing, they are the principal obligors on the
bond. The surety, which is usually an insurance company or surety
company with publicly disclosed financial information licensed by
the state Department of Commerce, serves as a guarantor that the
petitioner or petitioners signing as principals will pay the costs
to the drainage authority if the other petitioners do not. The
surety company has a right to seek indemnity under most, if not
all, surety bonds against its principals. Principals who end up
hav1ng to reimburse the bonding company have the right to sue the
other petitioners for contribution towards the payment of any
judgment that may be obtained by the bonding company agalnst its
pr1nc1pals.

Bonding companies, of course, exact a fee for serving as sureties.
A corporate surety bond is nothing more nor less than a financial
assurance to the drainage authority that the costs will be paid.
It provides no other financial protection or insurance. The surety
company assesses its risk at the beginning, collects its fee, and
remains obligated until either the project is established, or, if
it is not established, the costs are paid.

1. Drainage Authority Advances Costs. When a petition for a New
System 1is filed, there are, of course, no funds on hand.
Petitioners are not required to pay in any funds in advance to pay
for the anticipated costs. Therefore, the county(ies) or watershed
district advance costs. In the case of a county or joint county
project, the funds are borrowed from the general fund of one or
more counties. If the project is for a regular Improvement or
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Improvement of Outlet, there may be excess funds on hand in the
drainage system’s account which can be advanced to pay the costs.
All of the expenses, including legal fees, project engineer’s fees,
and auditor’s fees, are billed periodically to the drainage
authority, and are paid to the vendors of those services by the
drainage authority with "borrowed" funds.

Finally, there is interest on the "borrowed" funds. This is
collectible at the same rate as district court judgments earn; an
amount which varies from time to time, and is established annually
by the state court administrator and announced through the district
court administrators in each county. Interest is based on the
secondary market yield of one-year United States Treasury Bills.3%
The bond is given to assure the collection of costs if the

petitioners do not pay then.

2, Costs Must Not Exceed the Face Value of the Bond. County
auditors and watershed boards of managers are mandated by statute
not to allow the expenditure of costs in excess of the face amount
of the bond and any supplements to the bond on file. The county
auditors and the board of managers are mandated to require the
filing of an additional surety bond if the costs incurred or to be
incurred will exceed the bond(s) already on file. This requires a
fair amount of vigilance on the part of the auditor or the
secretary of the board of managers since they are not always aware
of what costs have been incurred or are to be incurred.

The auditor or the secretary of the board of managers are,
generally speaking, in a position to know about only those costs
for which billings have been submitted. If the petitioners’
attorney and/or engineer are slow in getting their billings to the
drainage authority, the auditor or secretary of the board of
managers may be in a position of having violated the statute by
having allowed the incurrence of costs in excess of the surety bond
on file. What happens then? Are the excess costs collectible from
the surety company or from the petitioners? Should theé auditor be
impeached? There are no reported appellate cases in Minnesota on
this subject, so it is obviously prudent for the auditor or the
secretary to closely monitor expenditures.

3. Surety Liability. The surety is liable only for the face
amount of the bond(s) provided by it. If costs unpaid exceed the
bond, it would appear that the drainage authority is then in a
position of having to sue the petitioners if they refuse to pay.
Politically, this is a very distasteful position for an elected
official (such as a county commissioner or county attorney). If
suit is brought, do the petitioners have a defense because the
auditor or board of managers violated the statute by allowing the
costs to exceed the bond amount? If such a defense prevails, that
part of the costs incurred in excess of the face amount of the bond
on file will be lost by the drainage authority.
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Such a defense probably would not prevail. The statutory surety
bond, and the prohibitions against spending more money than is
covered by the bond, are there to protect the drainage authority
(i.e., the county or watershed district), not the petitioners.
Petitioners may claim, however, that if the county auditor or
secretary of the board of managers had notified them that the costs
had out-stripped the bond on file, they might have had an
opportunity to better control the expenditure of costs. There are
no reported appellate <cases in Minnesota deciding these

questions.

4. Cost Control is Responsibility of Petitioner. It is submitted
that it is the petitioners’ responsibility to see to it that the
costs incurred or to be incurred do not outrun the amount of the
bond. Petitioners, and perhaps more accurately, their attorney,
are in the best position to know what costs are incurred or to be
incurred. The drainage authority should demand that the
petitioners’ attorney keep the drainage authority posted on the
costs incurred or to be incurred on at least a monthly basis. Such
an undertaking could perhaps be required as a 1local rule of
procedure on the drainage petition itself.

5. Self Sureties. A practice has evidently grown up in some
counties wherein the petitioners are allowed to serve as their own
sureties. On such an instrument, the petitioners, or some of them,
serve as principals, and the same persons, or some of them, serve
as sureties.3’ Such an instrument is no bond at all. The idea
of having a surety bond is to obtain the guarantee of the financial
strength of somebody who is not already obligated. Auditors and
secretaries who are still using that type of bond should
discontinue the practice immediately.

Corporate surety bonds should be required in all cases. Corporate
surety bond premiums are expensive. There is a tendency of
drainage authorities to want to spare the petitioners the expense
of a corporate surety bond. In certain instances, perhaps a
personal surety bond can suffice, if the sureties are not already
petitioners and they make sufficient financial disclosure to assure
the drainage authority that their guarantee is meaningful. The
cost of providing a surety bond is a valid expense, chargeable
against the system, whether or not the project is established. 38

6. The Role of the County Attorney. The drainage code requires,
since the 1987 amendments, that the county attorney review each
petltlon and surety bond filed.3 There 1s no similar provision
in M.S. c. 103D with respect to watershed districts. 1In order to
facilitate this process, counties should require the county
attorney to sign each petition and bond thus indicating that the
petition and bond have been reviewed and were found to be facially
satisfactory. The petition and bond are then referred back to the
drainage authority or, if unsatisfactory, they are referred back to
the petitioners. Petition forms should make provision for such
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review sign off by the county attorney. The county attorney should
not approve a bond upon which the petitioners themselves serve as

sureties.
F. Department of Natural Resources’ Permit

If a proposed project will affect public waters, whether or not the
work itself is within the public water, the drainage authority
cannot proceed with the project unless it has first obtained a
permit from the Department of Natural Resources.4? The Supreme
Court of the State of Minnesota has said that a drainage authority
has no Jjurisdiction to establish a drainage project affecting
public waters where no permit has been obtained from the DNR.
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IV. TYPES OF PROCEEDINGS

A. General

It will be the purpose of this section to focus on each particular
type of project that can be initiated under the drainage code.
Emphasis will be placed upon selection of the appropriate procedure
and technical compliance with statutory requirements.

B. New System

Given the governmental pressure to preserve wetlands, there will be
few wholly New System projects initiated in the foreseeable future.
Where New Systems are established, they are 1likely to be
supplemental to existing systems. Because, in most instances, of
the relatively large number of petitioners that are required on a
New System one of the other proceedings (i.e., Improvement,
Improvement of Outlet, or Lateral) will be used. A sample
"Petition For A New System" is found in Appendix 2E to this

chapter.

1. Requirements of the Petition. A petition for a New System
must:

e describe the 40-acre tracts or government 1lots and
property where the proposed new drainage system passes
over, including names and addresses of the property
owners from records in the county assessor’s office;

e describe the starting point, the general course, and
the terminus of the proposed drainage system;

e state why the proposed drainage system is necessary;

e state that the proposed drainage system will benefit
and be useful to the public and will promote the public

health;

e state that the petitioners will pay all costs of the
proceedings if the proceedings are dismissed or the
contract for the construction of the proposed drainage
system is not awarded; and

e be signed by a majority of the owners of the property
that the proposed drainage system described in the
petition passes over, or by the property owners of at
least 60 percent of the area that the proposed new
drainage system passes over.

Petitioners would do well to consult M.S. § 103E.015 before signing
on as petitioners for a New System or, for that matter, any other
drainage project. That section lists a series of environmental and
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land use criteria which the drainage authority is to consider
before establishing the project. For convenience, the 1list of
these nine criteria is here set forth:

e private and public benefits and costs of the proposed
drainage project;

e the present and anticipated agricultural land acreage
availability and use in the drainage project or system;

e the present and anticipated land use within the
drainage project or system; -

o flooding characteristics of property in the drainage
project or system and downstream for 5-, 10-, 25-, and
50-year flood events;

'_o the waters to be drained and alternative measures to
conserve, allocate, and use the waters, including
storage and retention of drainage waters;

e the effect on water quality of constructing the
proposed drainage project;

e fish and wildlife resources affected by the proposed
drainage project;

e shallow ground water availability, distribution, and
use in the drainage project or system; and

e the overall environmental impact of all the above
criteria.

Because of the general nature of the above criteria, M.S.
§ 103E.015 can provide a basis for the drainage authority’s
dismissal of any environmentally suspect project. As previously
discussed, the consequences to petitioners when a petition is
dismissed can be fairly expensive.

Such consequences can be avoided by early pre-petition consultation
with the DNR field personnel and appropriate federal officials from
the U. S. Army Corps of Engineers, Fish and Wildlife Service, Soil
Conservation Service, etc. (see chapter 5 for a list of state and
federal offices).

2. The Bond. A surety bond must be filed with the petition for
a New System in the amount of $2,000, if the petition is to the
board of managers of a watershed district, and $10,000 if directed
to a county board. The drainage authority must appoint an engineer
to examine the proposed project if the petition appears on its face
to meet legal requirements.




3. Legal Procedures. The engineer conducts a survey, prepares
the engineer’s preliminary survey report (hereinafter referred to
as the "engineer’s preliminary report"), and the preliminary
hearing is held. If the engineer’s preliminary report indicates
that the project is feasible, the drainage authority appoints
viewers and directs the engineer to prepare a detailed survey and
report (hereinafter referred to as the "engineer’s final report").
The final hearing is held and the project is either established or
the petition is dismissed. Legal procedures are discussed in
greater detail in sections V and VI in this chapter.

4. The Easement Acquired. It is worth noting at this point in
the discussion that there is an element of eminent domain involved
in the establishment of a project. The drainage code does not
speak in terms of eminent domain, nor does it use the word
"easement."! Yet, when a New System is established, the drainage
authority acquires an easement of sorts (i.e., an "implied"
easement) to enter upon private property, without the consent of or
compensation to the owner, to dig trenches, triangulate fields, cut
down trees, and uproot the landscape. While it is said that the
drainage authority loses jurisdiction over a project once the work
is completed, the implied easement acquired by the establishment of

the system persists.

The dralnage authority 1s mandated to maintain the drainage system
once it is establlshed to maintain the grass strlps,3 to remove
artificially created obstructlons,4 and to examine all systems
perlodlcally The legislature must, therefore, have intended
that the drainage authority, its agents, and persons working under
contract, have a right to enter upon private property traversed by
a dralnage project for inspection and maintenance. Otherwise, it
would be impossible for the drainage authority to perform its
statutory duties.

5. Nature and Extent of the Easement Acquired. It is popularly
believed that the drainage authority has (is given by statute)
only a one-rod easement on each side of an open ditch. This notion
comes from the grass strip law, M.S. § 103E.021. Since 1977, it
has been mandatory on any project on which viewers are app01nted

to establish grass strips on either side of an open ditch, one rod
wide, measured from the edge of the excavation, or to the center of
the crown of the leveled spoil bank, if a greater distance.® The
drainage authority must purchase the right~-of-way for the actual
grass strip, but there is nothing in the drainage code which so
limits the drainage authority’s implied easement. Given the
mandates of the drainage code referred to above, it can safely be
said that the drainage authority has an easement for whatever
access is reasonably required to carry out its duties.’

The drainage code does, however, recognize that right- of-way must
be purchased, and that the rlght-of-way includes the area occupled
by the legal grass strlps. The term right-of-way, as used in the
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drainage code, contemplates the land surface occupied by the open
ditch and the grass strips. As a practical matter, one rod of
width on each side of an open trench is not sufficient to
accommodate heavy equipment which may be needed to make repairs.

The drainage authority has, it is submitted, an additional
"implied" easement for access to an open ditch, which takes in as
much land as is reasonably necessary for the drainage authority to
accomplish its mission ~ the maintenance of the ditch. In the case
of a drain tile, of course, there are no grass strips, and the
landowner is not paid damages for any permanent right-of-way. The
landowner may be paid damages for the loss of use of the land in
the year or years of construction of a drain tile,® but no
permanent surface right-of-way is purchased. If necessary, the
drainage authority, nonetheless, has the obligation to repair the
drain tile. No one could seriously contend that, because no
permanent right-of-way is expressly acquired, that the drainage
authority could, therefore, not enter upon the land.

No damages are payable for the implied easement herein discussed.
Damages are payable only for the acquisition of the land required
for the channel of an open ditch and the grass strips, the
diminished value of the farm due to severance, the loss of crop
production during the construction period, and the diminished
productivity of land from anticipated increased overflow.

The issues of right-of-way and easement may, to a certain extent,
also be involved in Improvements, Improvements of Outlets, and
Laterals. They are most prevalent and most significant in the
establishment of a New System.

6. Establishment of Benefits. The original establishment of
benefits on a New System will affect all subsequent projects
related to that system. The concept of benefits will be more
thoroughly discussed in chapter 4. Suffice it to say here that the
term benefits for the inexperienced is confusing. The drainage
code would have been easier to understand if the term
"responsibility" had been used in place of benefits. In any case,
the drainage authorlty may not levy an assessment for Repalrs (or
maintenance) in one drainage system for more than 20% in any one
year of the benefits originally determined, or $1,000 per mile of
open ditch or $50,000, whichever is greater. Of course, there is
nothing in the statute that prohibits successive annual assessments
for Repairs of up to those 1limits.l! After the original
establishment of a New System, all Repair costs will be allocated
pro rata according to the original assessment for benefits across

the entire systemn.
C. Improvement

The Improvement proceeding, herein sometimes referred to as regular
Improvement to distinguish it from Improvement of Outlet, is
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perhaps the most useful and, therefore, most often used proceeding
in the drainage code. Once a New System has been established,
nearly anything that needs to be done to maintain and improve its
function may be done with an Improvement petition.

An Improvement can mean altering entirely the character of the
system. For example, an open system can be converted to drain tile
or vice versa. Often an open system is added over the top of or
along side of an overloaded drain tile. An Improvement may involve
the realignment of a ditch or tile. These examples necessarily
involve the taking or acquiring of additional rlght—of-way to

accommodate the new channel.

An Improvement may extend the system up to one mile downstreanm.
Presumably, a second petition for Improvement could extend the
system another mile downstream, and so forth. There is no
limitation on the amount of money that can be spent on an
Improvement in any one year as there is in the case of a Repair.

1. Requirements of the Petition. For convenience, the
requirements of an Improvement petition are here set forth. The
petition must:

e designate the drainage system proposed to be improved
- by number or another description that identifies the
drainage system;

e state that the drainage system has insufficient
capacity or needs enlarging or extending to furnish
sufficient capacity or a better outlet;

e describe the starting point, general course, and
terminus of any extension;

e describe the Improvement, including the names and
addresses of owners of the 40-acre tracts or government
lots and property that the Improvement passes over;

e state that the proposed Improvement will be of public
utility and promote the public health;

e contain an agreement by the petitioners that they will
pay all costs and expenses that may be 1ncurred if the
Improvement proceedings are dismissed; 13 ana

e be signed by at least:

- twenty-six percent of the owners of the property
affected by the proposed Improvement; or




- twenty-six percent of the owners of property that
the proposed Improvement passes over; or

- the owners of at least 26% of the property area
affected by the proposed Improvement; or

- the owners of at least 26% of the property area
that the proposed Improvement passes over.

As discussed in greater detail elsewhere in this manual, the area
affected can probably not be accurately determined until the
Improvement has been established by the drainage authority. Thus,
the property affected and property area affected test contemplated
by the first and third options immediately above are, in many
cases, not very workable. In the interest of certainty of
jurisdiction, it is much safer to rely on the criteria set forth in
the second and fourth options immediately above. Then petitioners
can count 40’s and government lots traversed by the Improvement
project, and then determine with a fair degree of certainty whether
26% of the owners involved have signed the petition (a head count)
or the owners of 26% of the land traversed have signed the petition

(an acre count).

2. The Bond. A surety bond must be filed with the petition in
the amount of $10,000, if the petition is for the Improvement of a
system not in a watershed district, and $2,000 if for Improvement
of a system in a watershed district.

In all cases, the drainage authority must appoint an engineer to
examine the system and to make an Improvement report. An
Improvement requires the appointment of viewers and the assessment
of benefits to land improved as determined by the viewers. The
legal procedures for establishment of Improvements are the same as
those for the establishment of a New System.

All of the pre-petition considerations discussed in section II of
this chapter, and in the preceding discussion on New Systems, apply
as well to Improvements. In an Improvement proceeding, additional
lands may be brought into the system and assessed for the cost of
the Improvement if the Improvement project increases drainage
capacity and the lands are benefitted.

3. Responsibility for Improvement (and Repair) Costs. The costs
of construction of an Improvement may be assessed only to the lands
determined b¥ the viewers to have actually been benefitted by the
Improvement. It should be noted, though, that sometimes
Improvement projects eliminate the need for a Repair as, for
example, where an open channel has become partially filled with
silt and debris. If the Improvement project is for widening and
deepening of the open channel, the Repair, of course, will not
thereafter be necessary.
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The cost of Repairs is borne by the entire system. The cost of
Improvement is borne only by the improved property. Thus, it is
necessary to make some sort of allocation as to what portion of the
work of the construction is an obviated Repair. The drainage code
provides for such a procedure.l® The engineer makes an estimate
in the engineer’s report apportioning the estimated costs of the
work allocable to the Repair and the remainder to the Improvement.
At the final hearing, the drainage authority makes an order
determining and assessing the Repair portion to the entire drainage
system and the remainder to the property benefitted by the
Improvement.

Because less than all of the property assessed on a particular
system may be benefitted by an Improvement, the county auditor must
maintain a separate drainage system account for the Improvement.
Bond sale proceeds for the cost of the construction of the
Improvement may not be commingled with funds held for the rest of
the system. Likewise, collections of drainage assessments must not
be commingled with funds held for the rest of the systenm.
Thereafter, when Repairs are made, Improvement benefits as well as
original New System establishment benefits are considered when
allocating the cost of Repairs. This is so because the Improvement
is part of the system repaired. There is a layering of benefits
where lands were assessed both for the original establishment for
the New System and for the Improvement. There may be a certain
amount of unfairness if this occurs. The statute requires that
"the cost of repairing a drainage system shall be apportioned pro
rata on all property and entities that have been assessed benefits
for the drainage system . . ."6  The recommended method for
alleviating the unfairness 1is to do a Redetermination of
Benefits!’ after the Improvement is done and before Repairs are
needed.

D. Improvement of Outlet

This proceeding is typically chosen to channelize upland drainage
waters spilling out at the lower end of a system of insufficient
hydraulic capacity to handle the additional discharge, resulting in
inundation of surrounding lands during periods of high water. It
may amount to 1little more than an extension of the system or
systems contributing the overflow. It might be a system of dikes
or pumps to protect from overflow surrounding lands in agricultural
or other use, or it may be an impoundment that stores water that
might otherwise flood adjoining lands.l®

1. Requirements of the Petition. The petition must:

e describe the property that has been or is likely to be
overflowed, including the names and addresses of the
property owners from records in the county assessor’s
office;




e state in general terms by number or otherwise the
drainage systems that have caused or are likely to

cause the overflow;

e describe the location of the overflow drainage system,
watercourse, or body of water and the outlet;

e show the necessity of the Improvement of Outlet by
enlarging the system or controlling the waters by take-
off ditches, additional outlets, or otherwise;

e show that the Improvement of Outlet will protect the
' adjoining property from overflow;

e state that the Improvement of Outlet will be of public
benefit and utility and improve the public health; and

e state that the petitioners will pay all costs incurred
if the proceedings are dismissed or contract for
construction of the outlet improvement is not awarded.

2. Place of Filing. The petition is filed, in the case of a
county or joint county project, in the office of the county auditor
of the county wherein lies the greatest affected area. Presumably,
that means the majority, in case two counties are involved, or the
plurality of those acres, if more than two counties are involved.
If there is any doubt, petitioners should file a petition in the
auditor’s office in each of the counties involved.

3. Signatures on the Petition and Jurisdiction. If there is a
problem with this type of proceeding, it is in determining the
number of signatures required on the petition to give the drainage
authority jurisdiction. The statute requires the petition to be
signed by "at least 26% of the owners of adjoining overflowed
property, or by the owners of at least 26% of the area of the
overflowed property."19 It may not always be clear at the time
the petition is prepared what lands are overflowed. Until an
engineer has been appointed and has done a preliminary survey,
reliable information on what is overflowed property is difficult to
obtain. Even when the preliminary survey is done, the engineer may
give overflow data on storms of ten year frequency, 50-year
frequency, and 100-year frequency. What is meant by area of the
overflowed property may well depend upon which standard is chosen.
If there is any doubt about the adequacy of the number of
petitioners, the petitioners may chose to use a regular Improvement
proceeding. There, 26% of the owners over which the Improvement
passes or the owners of 26% of the area over which the Improvement
passes, is used (a more familiar and easily ascertainable test).
All lands overflowed or likely to be overflowed may be assessed
after the viewers and the engineer have done their work.




4. Assessment of Benefits. A good case can be made for the
notion that all wupland properties contributing water to the
overflowage at the lower end should pay for the cost of the

Improvement of Outlet. If a regular Improvement proceeding is
used, only those lands found to have received improved drainage,
i.e., decreased risk of overflow, will likely be assessed. In a

typical case, one would not have to go very far upstream from the
Improvement of Outlet project to find that drainage of upstream
lands is not actually improved and that the outlet for those lands
always was adequate in that there is enough fall to cause the water
to run downstream. The Improvement of Outlet proceeding seeks to
spread the cost of the construction of the project to all lands on
the system contributing water, whether drainage is actually
improved by the project or not. This is the language of the
statute, ". . . the viewers shall determine and report the benefits
to all property from the outlet improvement including property
drained or to be drained by the existing drainage system and
proposed drainage project" (emphasis added). The notion that
land can be assessed benefits because it contributes water, even
though the land is not actually improved by the proposed project,
is troublesome. It may be fair, but it may also be
unconstitutional. Several Minnesota Supreme Court cases have held
that, where 1land receives no benefit from construction of a
drainage project, it may not be assessed for benefits merelX
because it is located within the drainage basin of the system.?
Yet, Repairs are assessed to the entire system without regard to
who actually benefits. For further discussion on assessments for
contributing waters, please consult chapter 4 of this manual.

5. Limitations. An Improvement of Outlet proceeding may not be
used for the improvement or enlargement of the drainage system
itself. It is appropriate for work to be done downstream of the
outlet of an existing system or on a system to be built. If
deepening and widening of the existing channel or increasing the
size of an existing tile is contemplated, or if it is likely that
the engineer may recommend such action, then a regular Improvement
should be used, either independently, or in combination with an
Improvement of Outlet petition.

An TImprovement of Outlet is a separate project having its own
benefits and damages. The auditor must establish a drainage system
account for it. Yet, it is a part of the system it serves.
Repairs to the system upstream will be assessed pro rata against
all the lands in the system, including those assessed for the
Improvement of Outlet.

E. Laterals

A Lateral, as the term implies, is constructed as a tributary to
the main stream/ditch - the main stream/ditch being an existing
drainage system. It is a separate and distinct project. A Lateral
should have its own drainage system account. It has many of the
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attributes of a New System in that it is new drainage. It is the
collection and channelization of water that theretofore had not
been artificially aided in finding its way to the main stream.

1. Requirements of the Petition. A petition for a Lateral must:

e describe in general terms the starting point, general
course, and terminus of the proposed Lateral;

e describe the property traversed by the Lateral,
including the names and addresses of the property
owners from records in the county assessor’s office;

e state the necessity to construct the Lateral;

e state that, if constructed, the Lateral will be of
public benefit and utility and promote the public
health;

o request that the Lateral be constructed and connected
with the drainage system; and

e provide that the petitioners will pay all costs
incurred if the proceedings are dismissed or 1if a
contract for the construction of the Lateral is not
awarded.

Before a petition for a Lateral is filed, all of the pre-petition
considerations identified in section II of-this chapter should be
considered. Additionally, DNR field personnel and appropriate
federal officials should be consulted with respect to the
environmental and land use criteria listed in M.S. § 103E.015 (this
was discussed in greater detail previously under New Systems in
this chapter).

Similarly, the discussion pertaining to the eminent domain aspects
of public drainage found under New Systems in this chapter are:
applicable to Laterals. Of particular note is the fact that
Laterals that are open ditches require grass strips, the same as
open ditches of any of the type constructed since 1977.

A Lateral, while it is a distinct project, becomes part of the
system to which it is tributary. When a Lateral is repaired, the
‘cost of the Repair is assessed to the entire system. Likewise,
when the outlet 1is repaired, the Lateral is assessed its
proportionate share of the costs. 22

2. Signatures Required for Jurisdiction. The petition for a
Lateral must be signed by at least 26% of the owners of the
property that the Lateral passes over or by the owners of at least
26% of the area of the property that the Lateral passes over, using
the same methods of counting signatures and acres as in a New
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System. A surety bond in the amount of $10,000 is required, if the
petition is for a Lateral to a county or a joint county system, or
$2,000, if the petition is for a Lateral to a drainage system which
is under the jurisdiction of a watershed district. .

3. Place of Filing. The petition for a Lateral is filed with the
county auditor of the county in which is located the largest number
of acres of the property to be passed over by the Lateral. If the
system is a joint county system, the records for that system may be
maintained in different auditor’s office due to the fact that a
majority of the land traversed by the system lies within another

county.

4. Procedures After Filing. Once the petition for a Lateral is
filed, the procedures are identical to those followed under a New
System. That is, the drainage authority appoints a project
engineer and orders a preliminary survey. Following the
preliminary survey and completion of the engineer’s preliminary
report, a preliminary hearing is held and, if the drainage
authority determines that the project should go forward, it orders
the engineer to conduct a final survey and it appoints viewers. The
engineer’s final report and the viewers’ report are considered at
the final hearing and, if approved, the Lateral is established.

If a Lateral is to drain only lands that were previously assessed
for the previously existing system, then no permission to outlet
into that system is required. If, as is usually the case, new
lands will be brought into the system, an outlet permit will be
required. Procedurally, if it appears at the petition stage that
new lands will be drained into the system, a petition seeking to
use the system as an outlet should be filed simultaneously with the
petition for a Lateral. If there is doubt as to whether previously
unassessed lands will be drained into the system, a determination
should be made at the preliminary hearing whether or not an outlet
permit will be required. If a permit is required, it is prudent to
delay the engineer’s final survey and the viewing until a petition
for a permit to use the system as an outlet has been filed, heard,
and approved in accordance with the procedures of M.S. § 103E.401.

While Laterals may be improved and repaired, it is doubtful that an
Improvement of Outlet proceeding with respect to a Lateral is
appropriate. If the outlet, namely the system to which the Lateral
is a tributary, requires maintenance, or is inadequate to handle
all of its tributary water, the appropriate proceeding is a Repair
or Improvement of the outlet systen.

F. Impounding and Diversion of Drainage System Waters

Historically, the drainage code has consisted of the five specific
proceedings, i.e., New System, regular Improvement, Improvement of
Outlet, Laterals, and Repairs. In 1990, there was added to the
drainage code a section which may be considered as a sixth type of
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drainage proceeding. The section entitled "Impounding and
Diversion of Drainage System Waters" is not a new idea, however.
Heretofore, it was found in chapter 105 (now renumbered as chapter

103G) .

Finding the section on Impoundment and Diversion of Drainage System
Waters in the drainage code causes public drainage veterans a bit
of a start. Heretofore, the thrust of the drainage code has always
been to move water as efficiently and quickly downstream as
possible. This new section of the drainage code actually provides
a means to divert drainage waters and impound or pond it. As with
all the other proceedings, one for Impounding and Diversion of
Drainage System Waters is started with a petition. Such a petition
may be signed by one person or a governmental entlty.

1. Requirements of the Petition. The petition must:

e contain the location of the installation, plans and
specifications for the proposed structure, and a map of
the areas likely to be affected by the impoundment or

diversion;

e contain a statement that the petitioner agrees to be
responsible for the <cost of installation and
construction of the structure; and

e be accompanied by a public waters’ permit or a water
use permit from the commissioner of the Department of
Natural Resources, if required by M.S. c. 103G.

2. Place of Filing. The petition is filed with the drainage
authority. If the drainage authority is a joint county drainage
authority, the petition would presumably be filed, to be consistent
with the rest of the drainage code, in the county where the
majority of the acres to be ponded lie.

3. The Bond. If the petition is filed by the State of Minnesota
or one of its agencies, by an agency of the United States
government, or by a municipality, no bond is required. In all
other cases (where the petitioner is not one of the entities
mentioned), a surety oond in the amount of $10,000 would be
required, if the waters to be diverted and impounded are waters of
a county system or a joint county system, or $2,000, if they are
waters of a watershed district system. It is probably impossible
to buy an adequate corporate surety bond because the obligation of
the petitioner to maintain the installation is perpetual.

4. Procedure to Establish the Project. After the petition and
bond are received, the drainage authority must, as in other cases,
appoint an engineer to investigate the effect of the proposed
impoundment’s installation and to file a report of findings. After
the engineer’s report is filed, notice is given and a public

2.52




hearing is held. The auditor or board of managers should probably
give notice to all persons whose property is assessed for the
system waters to be diverted. In many cases, lands in the upper
reaches of the system would not be affected by a diversion of

waters at the lower end. The statute is silent as to who gets
notice. The safe thing to do is to give everyone on the system
notice.

The hearing that follows the filing of the engineer’s report is

both a preliminary and a final hearing. In this respect, this
proceeding differs dramatically from the previously discussed
proceedings. There is no need for a final hearing since no

privately owned lands are going to be assessed for the cost of
construction and no viewers are needed.

If, after the hearing, the drainage authority finds that the
proposed project will not impair the utility of the system whose
waters are being diverted or deprive affected landowners of the
benefits of the system, the authority shall make an order modifying
the drainage system and sghall issue the permit authorizing the
proposed installation. This is a final order and is presumably

appealable.

Having obtained an order and a permit to construct the
installation, the petitioner then must on its own obtain right-of-
way easements and flowage easements from landowners whose private
property will be inundated by the impounded waters. The petitioner
is forever liable for maintenance and repair of the impoundment
installation. It is suggested that Impounding and Diversion of
Drainage System Waters can also be accomplished by the use of an
Improvement of Outlet proceeding. It would seem that the
impounding and diversion (containment) of downstream waters, which
otherwise fan out and inundate productive lands, would be an
entirely appropriate objective of an Improvement of Outlet
proceeding. Such an installation could, in that way, be assessed
to upstream benefitted landowners. '

G. Repairs

Fundamentally, once a drainage system is established, the owners of
the land who have been assessed for benefits for its construction
have a vested property right in maintaining it in the same
condition as it was originally established, and such right cannot
be divested without due process of law.2® The drainage authority
has an affirmative duty to maintain the system. The system is to
be inspected on a regular basis. The drainage authority may
undertake to make Repairs on its own volition without a
petition.?26

1. Repairs Without a Petition. The vast majority of minor
Repairs are made by the ‘drainage authority on its own volition.
What happens, typically, is that a constituent who observes a
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problem will call it to the attention of a member of the drainage
authority. It may involve a beaver dam, a fallen tree, a slough (a
cave-in), a tile collapse, a blowout, or an inlet blockage. The
drainage authority, having become aware of an obvious problem, will
simply order it repaired. When the cost of Repairs/maintenance of
one drainage system for one year is less than the greater of
$50,000, or $1,000 per mile, the Repair may be made by the use of
day labor without a letting.??

Not only is the drainage authority required to maintain the
drainage channels and tile, it is also required to maintain the
grass strips required to be established in any proceeding since
1977 involving the appointment of viewers. The drainage authority
is required not only to inspect the ditches periodically, but is
specifically required to inspect and maintain the grass strips.2?8
The Repair of grass strips is almost always done at the volition of
the drainage authority. Hardly ever does a landowner complain
about the fact that the grass strips have not been maintained.

2, Repairs Made on a Petition. A Repair proceeding should be
commenced by petition when:

e resloping of ditch banks or leveling of the bern,
installation of erosion control devices, or removal of
trees is contemplated;

e viewers will have to be appointed to determine damages;

e the drainage authority deems it necessary to appoint an
engineer to examine the system and to make a report to
substantiate the call for a Repair and to estimate the
costs thereof; or

e the drainage authority believes that the costs of
Repair work to be done in one year will exceed $50,000,
or $1,000 per mile of open ditch, whichever is greater.

Repairs costing more than the aforementioned amounts must be
advertised and let. It is difficult to let a construction contract
without first having an engineer’s estimate of the cost of
construction, not to mention that a project of that magnitude is
not wisely undertaken without the guidance of an engineer.

In the case of a Repair of an open ditch where viewers are
appointed, the grass strip law is brought into play. That is, the
drainage authority is required to install grass strips on that
portion of the open ditch which is repaired. That fact alone
requires the drainage authority to acquire additional land and to
pay extra damages for the additional right-of-way acquired.

A Repair proceeding may be commenced by one petitioner.3° This is
one case where the petitioner need not file a surety bond. If it
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is determined that the petition for Repair should be denied based
on the engineer’s report or otherwise, the drainage system pays the
costs incurred. The petltloner is not required to pay anything.
The dralnage authority is required to make the Repair if the Repair
petition is signed by the owners of at least 26% of the property
area affected by and assessed for the original construction of the
drainage system and the drainage authority determines that the
drainage_system is in need of Repair to serve its original
purpose. 3! Note that the drainage authority still has some
discretion in determining whether the system is or is not in need
of a Repair. If a drainage system has not undergone a
Redetermination of Benefits, the drainage authority may be
restricted in making a large Repair because of the prohibition
against spending more than 20% of the benefits of the systenm,
$50,000, or $1,000 per mile of open ditch, whichever is greater.

3. What is a Repair? There has been a considerable amount of
litigation about what is and what is not a Repair. The most
environmentally significant litigation was the case or cases that
involved the question of whether a Repair of an open channel
authorized the drainage authority to dig the ditch to the depth
originally designed, as opposed to originally constructed.32 The
statute now makes it clear that a Repair authorizes the restoration
of the system only to the "as constructed depth."

Addltlonally, Repair has been defined to include resloping of ditch
banks and leveling of spoil banks, if necessary to prevent further
deterioration, and realignment to original construction, if
necessary to restore the effectiveness of the system.33 The U. S.
Army Corps of Engineers’ definition of "Repair" does not conform to
the Minnesota statutory definition, in that it claims jurisdiction
when the work includes resloping of ditch banks. This is so,
presumably, because resloping of ditch banks would normally produce
additional spoil material which, when deposited in wetlands under
the COE’s jurisdiction, causes that agency to become involved (see
section II.B.2 of this chapter for a further discussion).

4. Repairs Affecting Public Waters. Before a Repalr is ordered,
the drainage authority must notify the commissioner of the
Department of Natural Resources if the Rep