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To His Excellency, 

Honorable Luther W. Youngdahl, 

Governor 

Sir: 

In compliance with statutes relating thereto, I herewith transmit the 
report of this Department f or the biennium 1949-1950. 

Many laws and proposed amendments have been drafted by the Depart­
ment of Attorney General. Such recommendatione as have been made have 
been submitted to you in the form of bills and also directly to the members 
of the legislature and its committees. 

Respectfully yours, 

J. A. A. BURNQUIST. 
Attorney General. 

I 

December 31, 1950. 



ATTORNEYS GENERAL OF MINNESOTA 

TERRITORIAL 

Lorenso A. Babcock ...... .... ... ...................... Junc l, 1849, to May 15, 1853 
Lafayette Emmett ... ... ...... ... ...... ...... ......... ....... ... ... May 15, 1853, to May 24, 1858 

STATE 

Charles S. Berry ................ _ ........... ... ............. May 24, 1858, to Jan. 2, 1860 
Gordon E . Cole ........................ .......... ............. .......... .. J.n. 4, 1860, to J.n. 8, 1866 
William Colville ....................... . ................... .... .. J.n. 8, 1866, to J.n. 10, 1868 
F. R. E . CornelL. ........................ . .. ....................... J.n. 10, 1868, to J.n. 8, 1874 
George P . Wilson ....... .... . .. ... .. ........ .. .. J . n . 9, 1874, to J .n. 10, 1880 
Ch.rles M. St.r t.. .... .. ...... . .. ....... Jan. 10, 1880, to M.r. 11, 1881 
W. J. H.hn ................... .................... ........ .. .. ..... M.r. 11, 1881, to J.n. 5, 1887 
Moses E. Clapp ........... .. ............ ...... __ ... .. .. __ .............. J an. 5, 1887. to Jan. 2, 1893 

H. W. Childs.................... .. ... ... .. ...... ............... .. J.n. 2, 1893, to J.n. 2, 1899 
W. B. Dougl.s ................ .. ............... ....... ........... J.n. 2, 1899, to Apr. I, 1904 
W. J . Donnhower ................ .................. .... ...... .. __ ...... . Apr. I , 1904, to Jan. 2, 1905 

Edw.rd T . Young .. ............... ...... .. ............................. J.n. 2, 1905, to Jan. 4, 1909 
George T. Simpson ....... ...... ......... ............................. . Jan. 4, 1909, to Jan. 1, 1912 
Lyndon A. Smith ............... .. ..................................... J.n. I, 1912, to M.r. 5, 1918 
Clifford L. Hilton ......................... ................ .. ....... M.r. 8, 1918, to Dec. 30, 1927 
Albert Fuller Pratt ............... ........... ___ . __ ... ___ .. ... ...... J8n. 1, 1928, to Jan. 28, 1928 

G. A. youngquist ....................... ........... ......... ......... F eb. 2, 1928, to Nov. 19, 1929 
Henry N. Benson ...................... ................ ____ .. __ ... ... Nov. 20, 1929, to Jan. 3, 1933 
Harry H . Peterson.............. . .............. .. J an. 3, 1933, to Dec. 15, 1936 
William S. Ervin............................. . ............... Dec. 15, 1936, to Jan. 1, 1939 
J . A. A. Burnquist ............... ... ......... .... .. .................... Jan. I, 1939, to 
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DOCKET TITLE 

UN ITED STATES SUPREME COURT 

ACTION DECISION OR STATUS 

6005 Earl Guy v. Warden, State Prison ..... Certiorari .......................... .Donloo 
6191 Land O'Lakctl Dairy Co. v. State of 

MinnCllOta. et "I. ................................ Tax .................... _... . ..... 338 U . S. 897 
SLAte v. Land O ' Lake! Da iry Co... 338 U. S. 945 

6211 Roy F . Gajfflon v. Warden, State 
PrillOn ... . .... Hllbc811 COrJ)U ' 33!) U. S. 988 

41 N. W. 2d 579 
6362 Sam Jam(!3 P erkins v. Warden, Slate 

Prison ....•. . ............•..... _ ... H abc8.!l corpUIJ .... De nied 
6363 Theodo re Harold Sha w v. Warde n . 

State Prison ..... . .... Ccrliorari .. . ....... Dcn icd 

UNITED STATES DISTRICT COU RT 

6296 T. U. Walktlr Foundation, Inc. v. 
"enndh R. Walker ct Il l: . and 
Stl!.te of Minn esota, Intervener ..... To rcc:over f 'oundation 

proftlll .............................. SCttlt.'<I 
6307 U. S. A., Chi»pewa Tribe, ct al. ....... Condemnation - ij tato ft llh 

rellri ng pond ....... . ... Fl nal ce rtificate fil ed 
6342 Richard Clarence Willis and Weldon 

Burl Meadows v. Warden, Sl3te 
Pri50n .................................................. H abeall COrpUIl ..................... Ocn it.-d 
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MINNESOTA SUPREME COU RT, CIVIL 

DOCKE'I' T ITLE ACTION DEC ISION O R STATUS 

6120 Port of Authority v. N. P. Ry. Co .... In ter-term inal and Intrn_ 
termina l switching ........ 3\l N. W . 2d 752 

6186 J ohn W . Bentley, ct a l.. ...... FiowRge damages 45 N. W . 2d 186 
SHit Land O'Lakes Dairy Co. v. State 

et al................................................ ..Taxation .... 39 N. w. 2d 164 
State v. Land O'Lakes Dairy Co. 

6239 Rubin Sheuky v. Warden, Slftte 
Prison ..... .............................. . ... Habeail corpul ..................... 36 N. W . 2d 126 

State v. Rubin Sheuky ........ Appeal (rom judgment of 

624.0 American Federation of State and 
Mun icipa l Employees Local Union 
No. 9 A.F.L. v. MinncaJ)OlIs Gen­
eral H ospita l Rnd Unitcd Worker!! 

re-sentcnce ................ 4.0 N. W . 2d 837 

Local No. 77 C.I.O. . ....... Cer'tiorari - certificate of 
barij'a ininij' unit ............ 38 N . W . 2d 845 

6UlI Albert. Lea AmU8ement Corporation 
v. t'rccborn County Attorney et al.Declarato ry judgment. 

6268 North Star Army It Navy Store, 
U nited Army Store v. Department 
of RU8ine!U' Retlearch and Develop-

"Dank Night." .. .43 N. W . 2d 249 

m ent. ..... ................... . ... U~~ of 'J!"me "Army" or 
Navy ..... . ......... .42 N. W . 2d 414 

6264 Ke nneth D. Has81er v. Commissioner 
of Insurunce, et 11. 1. .....• In junction - policy su r-

charge .... 38 N . W . 2d 386 

6276 G. O. McCoy, et 11. 1.. . ....... ~chcatcd bank Dccounts. 38 N. W. 2d 886 
6278 Ha rold Gene Pinkerman . . ... Appeal from o rder deny-

ing habea8 corpulJ ......... .oI3 N. W . 2d 97 
6286 Stll.te v. City or H ud8on..... . ......... Per80nal property tax 

(H \ldl!on Uridg-e) ...... ...... 42 N . W . 2d 646 
6294 Ralph Hitchcock .................... .. ..... Tax- family partncrship .. 37 N. W . 2d 378 
6296 Norman Meyer .................................... Ccrtified question - con-

stitutionality of L.194.7, 
c. 595 ................................ 37 N. W . 2d 3 

6308 Roy H. Benham v. Ino.lependent 
School Dill trict8 III - 74 et. al .... Re.! tl'iclion. - lJ tate deed ... Di. missed as to State 

63 17 Town of Balkan.......... . .... _Publlc Examiners feca ..... 48 N. W . 2d 516 
6818 Constance M . Otten v. Univertl ity 

H ospital" ............. Wol·kmen·!I COmp ............... 40 N. W . 2d 81 
6320 Richard F. Spurck v. Civil Service 

Board ......................... .. .................... Certiorarl - back pay ....... 42 N. W . 2d 720 
6332 Carl J . Jackson v. Bunn T. W illson 

and J u le J oe Alpert et al.. Inter-
\'eners . .. .. Writ of prohibition ......... _40 N. W . 2d IHO 

6384 Alvin Hansen v. WanJen. StRt.e 
Prison .......................... . ........ H abcR5 corpus.. .. ... 40 N. W. 2d 441 

6342 RichRrd Clarence Willis and Weldon 
Durl Mcadows .................................. HabclU corl)UII. .. .... .42 N. W. 2d 818 

63.4 Roy Stolp~tad ............... HabeR5 corpus .... . 2 N. W . 2d 813 
63 46 E Ii~abeth C. Quinlnn Estate, Lahiff 

e t a l. ................................ .. ..... Inh eritance taxCII ........ ...... 45 N. W. 2d 807 
6350 WClltern Union Telcrraph Co. v. 

Commissioner or T axRlion ............... .I ncome fran~hille tax ...... 44 N. W . 2d 440 
6352 Sam James P el·kln , v. Warden, State 

Prison .... .................... .. ...... . HRbcM corpus .... 43 N. W. 2d 258 
44 N. W . 2d 113 

6353 Theodore H arold Shaw v. War-den, 
State PrillOn ....................................... .Habeas COrpU8.. .. ... 3 N. W . 2d 781 

6357 Arthur N. Bolic r v. Comm in ioner of 
Taxation .............................................. Incomu tax .. .. .. 45 N. W . 2d 802 

6864 Thomas v. Duluth H ouIJ inr &; Rede-
velopment .................................... DecIRratory J udgment. .... .48 N. W . 2d 175 

6365 James J . Doughe rty v. Secretary of 
State ........... .. ........... ............... ..E lection ballot - descrip-

tive word . ...................... 44 N. W . 2d 88 
6366 EI IJie Frocdtert Lyna- Estate ............... Inheritance tax .................. .46 N. W . 2d 676 
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MINNESOTA SUPREM.E COU RT. CIVIt--Continued 

TITLE DOCKET 
68?2 Vance Washburn v. Warden, Sta te 

ACTION DECISION OR STATUS 

6875 

6377 

6380 
6387 

Prison ..............•.•....................•......•..... Habeas CO .. pUI ....... . .. Denled 
Chester G. 'V. Gustafson v. Secre-

tary of State ........................................ Election btlllot-Sup. ct. 
• Youn gdah l, J . M. v. Eastvold, 

D.F.L . Candidate tor Congn!ss 

Justices-MSA 206.54 .... 4.4 N. W. 2d 443 

... Election contest ............... .4.4 N. W. 2d 459 
N orris Grain Company ... _ ................... _ Writ of prohibition ......... _ 46 N. W. 2d 9. 
Denj. Senske v. State T reasurer 

ct al. ............... _.................... . ..... _Spccial comllenaation 
lund .................................• 5 N. W. 2d 6.0 

Le ... 1 St.« of OI.I, lon 01 Emplo),mept .nd Security 

Bucko v. Quest Foundry ...................................... Bencft ts due to lockout ...... 88 N. W. 2d 228 
Nicollet H otel Company ...................•.............. _. Contributor'. rate ....... .... _40 N . W. 2d 622 
Lanon Boat Works ................... _ ......... _ .............. E xpericnce rating ............ _Affl.rmed 
Howard J . Jackson v. Minneapolis-Honey_ 

well RCl'Ulator Company ....... _ ....................... Dcnefib - Plant. clOHd 
(o r vacation period ...... _. 7 N. W. 2d .48 

Honeymead Products COmpany ...... _ ............... Trander of experience 
r ecord ....... _ ................... _.1 N. W. 2d 16. 

Leral Starr of BI .. h",ay Department 

Paskewitz et al.. ...................... .. ...... _Damagea to bridge .... _ .... _ 47 N. W. 2d 199 
Peter J . Schmitt ct at .................................... _ Ma ndamus .......................... 46 N. W. 2d 468 

L a nd alleged damagcd.. ... 

MINNESOTA SUPREME COURT, CRIML""JAL 

8. 9. Arthur DeZeler ................................... _ Murder ............................... .41 N. W. 2d 313 
850& lIr1ylo Bock ................ _ ................ _ ............ Forgery ........................ _ ... _39 N. W. 2d 887 
861. Harry J oseph P e .. c ....... _ ....................... Crimin.1 n eglhrenee.. ......... Dismislled 
862a Jerome Silvers ............................... _ ....... Assaul t ........ _ .................... .40 N . W. 2d 680 
853a Leonard Boulton, Richard Kwiat-

koski, Edward Sweclzinski... ............. Allllau lt ........ .40 N. W. 2d.17 
85~a Leona rd C. Klammer .......................... .. Cr1.lcity to .nlmalll .......... .41 N, W. 2d .51 
856. Roy X. Gonnnn ........................................ l ndccent a fJllault ............ _ ... .40 N. W. 2d 347 
857a Augull t Genllme r, Jr ............................... Bribery .............................. _Pendin .. 
858a Peder H. Quinnild .................................. Carnal knowledge .............. 42 N . W. 2d . 09 
859. J oseph Bilotta ............... _ ....................... Non. upport ........................ . 3 N. W. 2d 111 
8GOa Sherburn D. F lowers, Harvey J. 

Nolan ............... _ .......... _ .... _ ......... _ ..... Refu lla l to . fJII l. t public 
exam ine r ce rtified 
Question as to im mu_ 
nity ............................... _ •• N. W. 2d SS 

868. Raymond Schaub .. .. ........... _ .. _Manll l.ughter - certified 
Questions ........................ 44 N. W. 2d 181 

86.11. H enry Masteller .. .. .............. Check without tundll ........ 4.5 N . W. 2d 109 
86&& Artane Brandvold ....... _......... .. .... Check without fund ll ........ . 5 N . W. 2d 111 
866a Gilbert H edstrom, H arvey Hedst rom .. Game and !lllh lawlll .... _ ... _.45 N. W. 2d 7Ui 
867. Viola Gavle ....................... _ .................. .Murder ................................... 8 N . W . 2d •• 
869a Otto Cottfred End .................................. lndecent e;oc;J)()IIure ............. .45 N. W. 2d 378 
870. J ohn E. Lowrle ..... _ ......... _ .................... _ Attempted bribery .......... _Bric.rlll fi led 
872. Hubert Thurmes .... _ ............................ Failure to lIIupport cbild..46 N. W. 2d 258 
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DOCKET TITLE 

MINNESOTA DISTRICT COURTS 

ACTION DECISION OR STATUS 

6067 Lake Minin~ Comllany ........................ Roynltiea - Iron ore 
Syracuse Lake bed ........ E scrow $1,375.580 col· 

Iccted 
6078 YounS'stowD Mines CO"fl). et aL ... _____ . l ron ore - Rabbit. Lake 

bOO ....... _ ..•.....••..•••..•••••.••.. Submit ted 
6081 Louis Anderaon ................. . ..... Flowaee - Intervention..Molio n to lIet aside find· 

inS'1 in process of prep­
aration 

6164 The Shawmut. Co. et al. v. State ....... Boundnry dispute - mine 

6171 Milton Culver'. Food Market v. 
Pharmacy Board ...... . 

property ...................... _Judgmcnt (or s tate 

.Injunction ......................... Judgmcnt-vitamins. 
drugs, aplH:!aled to 
Supreme Court 

6230 Patsy M. Rood et al. v. State.... .. Deelll I'Rtory juui'ment -
mincml reservatlon ........ Dismissed 

6284 Tyler n. H aliten v. Yellow Medicine 
County et a l.......... . ................. Old age asslstancc .............. J udgment entered for 

s tate and county 
624.5 Application of Gcncvra Dingenhei· 

mer et al. to register title to lands .. Ore under lake bed ............ Title or applicants con-
firmed 

6268 JOllephfne S. Swan, et al ..................... Land relit istration - m in· 
eral rights ........................ Submltted 

6264. Schaeffer v. Newberry. Village of 
Elbow Lake, et al... .......................... _Quict title ......................... Judgment for 5tate, 

appealed to Supreme 
Co"n 

6260 Western Surety Co. of Sioux Falls, 
South Dakota ...................................... COnt ract bond ... Jud~ment for $2.081 

6278 H arold Gene Pinkerman .............. _ ... _ ... H abeas corpus ..................... Den ied 
6279 State Agricultural Society v. KSTP_Rent cla im ... .. .. Dism issed 
6280 Constance 1-'. Ada m, . e t at......... ..THle to i ron are under 

Ca rlson Lake ................ Tried 
6281 Robert Morford Adams, et 81 .. Title to iron are under 

Rabbit Lake .................. Tried 
6288 Robert M. Adams. et al... .... T ,itle to i ron orc under., . 

Portage Lake ............... I rled 
6289 Cherrill M . Adams, et al ....... Title to i ron ore under 

Jeune Lake ................... Tried 
6290 Adami Corporation, e t a!. ...... Title to iron a re under 

l'nscoe Lake .................. Tried 
6291 Adami Corporation, et 11.1. .... Title to i ron ore undcr 

S))ruce Lake .................. Tried 
6292 H . N. Noack and Sons v. Commis_ 

sioner of A&'riculture. . ...... fnjullction- e&'&' candling 
license ........ .. ........ 0 ismil!sed 

6293 Arthur Iron Mining Co. v. State 
et a !. ......... Reglst rntion or title -

boundary line (Snow· 
ba ll Lake ) ...................... Submitted 

6297 Adam. Holding Co., et Ill... .. .. Title to Iron a re under 
Clinker Lake .................. Tried 

6298 Byron H . Coolid&,e, et a1... .. .. _Title to iron ore under 
Curley Lake .................. Tried 

6299 Will C. Brown. et a 1. .......... Title to Iron orc under 
Little nlackhoof LRke .. Tried 

6300 Cherrill Adams, et 81. ...... T itle to iron ore under 
Mud Lake ........................ Tried 

6301 Robert M. Adams, et al. .......... Title to i ron ore under 
Mahnomen Lake ............ Tried 

6302 The Adams Co rporation ..... Title to iron ore u nder 
Li t tle Rabbit Lake ........ Tried 

6303 Canadian National Ry. Co. et al.. .... Rates- s traw and nllx ...... D iI~missed 

630r; Ideal LICe Associ.tion ........................... Dissolution ........ _ Dissolved 

6810 State v. Ervin And<'r"son ...................... Motion tor vRcation or 
State ex reI. Ervin Anderllon v. Su- sentence ..... .. ..... Dlsm issed 

perintendent, St. Peter State Hos-
pital ...................................................... Habcas corpu....... . Discharged 

6811 Andrew Poilln v. Warden, State 
Prison ............................................ .j{abeas corpus .............. ... Dlschari'ed 

6812 Park Diatr ict of City ot Bemidji., ..... Condemnation fo r State 
Tcachel"S Colleae ............ Certificate approved 
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MINNESOTA DISTRICT COURTS-Con tillued 

DOCKET TITLE ACTION DECISION OR STATUS 

6313 Arthur J. Robinson v. State Board 
of Hairdressers .......... ___ ........ . ........ Declaratory j udgment 

rule of s<,parate 'phone 
(o r bCfl uty 1>cl1ool and 
befluty shop .. AnKwcr interpolled. no 

further action by Plain­
tiff 

6314 State ex. reI. Rev. Joseph M. Endres 
v. Director of Socia l Wclrare et al.Habeas corpus .. . ......... Di~charged 

6316 ErnCli t L . Ncl80n \'. Conicrvlltor of 
Rural Credit ...................................... Rdormatio n of state 

dem .... . ........ Ordet·ed refo rmed 
6316 State v. Carroll Broadbent ........ BriOOry ... AcQuitted 
6319 Chicago, St. Paul, MinncnpoliK 

Omaha Ry. Co. v. Ralh"ORd 
Wal'chou8C Commission . 

B.nd 
und 
. ..... Agency lIel'vi ce - appcal 

from decill ion of bORrd .. No further action tuken 
by Ry. Co. 

6820 Riehard F . Spurck v. Civil Service 
Board .................................................. Certiorari - back pay ... , .. Order v8cated 

6321 Minn. Anti-Viviseet.io n Soc. v. Slate 
Live Stock Sanitary Board et al ..... I njunction _ anti-vlv isec_ 

Mn. Dca trice Shebel v. State Live tio n .................................... Dismiued 
Stock Sanitary Board et al. . ..Injunction - anti-vivisec-

tion .................... ........ _ ..... Dis misllcd 
6322 Great Minneapolis Surplus Store, 

Inc . .......... ............................................ Injunction- Ildvertisi ng ... DI!; missed 
6323 Klein' . Super Markets ......... Inju n ction-advert i sin~ ... TemPOrary injunction 

gr8nted 
632' Cut Price Super Marketa... . .... In junction- advertis ine ... T emporary injunctio n 

granted 
6325 Forum Super Markets .................. l njunctio ll- lId\'erti!\ ing ... T('ml>orary injunction 

6326 

6330 

g1'll,nten 
Levine Fruit & Prod\lce Co., ll1c. v. 

L ester McComber et 81. ............. ...... Wholcs nle denll.!r'g bond ... Dismissed 
State of Minnesota, amicu, cndue 
Sophie Whitt!ide et a1. ......... Quiet title ................. Jude-ment--Ianda 'Ubj1!Cl 

to tax Hen 
63 31 Clifford H. Thoma. et al. v. State 

6332 

6833 

6336 

6386 

6337 

6338 

633!) 

Auditor et al. ........... S chool land certificate 
sllie .... Demllrreu !\crved 

Julc Joe Alpert. P sychopathic Per-
sonality ............... Appe lll f rom order of Pro-

bllte CUUI·t denying r t..'Ii -
tol·at.ion . . .............. Oenied 

Max Berc, ct ni. ........ Wholesale produce deAI-
Cl" ' ~ bond ......... 17,000 collected from 

surety 
Victor J ohnson v. Titus J . Plettl 

et aJ. . ......................... . ... Dllmagcs _ search ........... Verdict (or derendants 
I ndianhcad Truck Line, Inc, ............. P ropcrty damage - (air-

grounds (ence ................ $1.001.88 collected 
City pr Mankato, Juhn W, P owell ... Cokn,~t~mnS\i~~e (Tea~~~~ 

College ................ Scttled 
Andrew K. Johnson .. MOl"tgnge foreclosure 

IRural Credit) ............. Bid in (o r , hlte 
Adams DOQ"kie Shop v. Lh'cstock 

Sanitary Board ................ Declnratory jlldgment 
con s titutionality of 
1!)49. c. 19Ci .• 

L . 
.... No jus ticillblc controvel'lIy 

- iliaintiff not within . ,t 
6340 Twin City Rspid Trans it Co., ot ol .. Injull ction - discontinu-

ance or bus Iines ............ Slipulation tor petitio n to 
H.R & W.H . Comm. 

6341 Levens Milling Company \' . Rail road 
&: Warehouse Commiss ion .............. Appeal from order-load-

ing" s pout and conveyorDis missed 
6348 KaPOBia BuildeNl, Inc. v. Conrad 

Raddlo and State of Min ne!lOtn ..... Mechanie's lien- Hastings 
Hosp!tl\l .......................... S e rvice on State set aside 

6346 Marie Dudd .. .. DelinQuent taxes ................ Settled 
6348 Edwnrd Sheridan et al. ........ Condcmnation (or Fari· 

bault School s ite ........ ... Certlficate approved 



13 

MINNESOTA DISTRICT COU RTS-Contlnued 

DOCKET TITLE ACT ION DECISION OR STATUS 

6365 
6366 

6368 

Land of Lakes Mutu u] Li fe ............... Disflolution .. Disso lved 
Board of CommiSll ioncrs of H ennepin 

County et al. v. Railroad & Ware-
house Commis~ ion ...................... : ..... AP\>eIl, \ (rom order -

ovcl-heud bridge ............ Affirmed 
Dom estic Loan Compflny v. Commi'l-

slone r of Banks .......... API)Ca l from o rde r -
small loan lieense. ... ___ .. Dismissed 

6?5!J Enlest Beyer e t al. (4 CBSCII) v. 
Commissioner of Education et a!. .School con l!Olidution elce-

tion contes t . Dismi/l.l!ed a6 to commill-
slone r of education 

6360 Du luth l.ighthouse (or the Blind 
Trust .......... .... ExIHmditul ·e o f trus t 

funds . Authorhed 
6:16 1 Republic Motor S nI CK Co. v. See n .... 

tary of State ...... ....... .......................... M andllmUIl- Uulo license .. Disrn illsed' 
636 4 Richar d J . 'l'hom ll8 e t al. v. Dululh 

Housing and Redevelopment ........... O ... 'C IHrnto l·y judgment -
L . 1947. c. 487 ............. Held eon atitutiontll , 

48 N . W . 2d 175 
6368 City of Du luth .. .. Claim fo r publie exam in. 

cr' lI fcc ............................ Submitt.ed 
6369 W . R. stephenll Co. v. Comm itssioner 

of Ta xation e t 1\1 .. PcnIOnnl I>ropcrty tax -
unused moto r vehiclea .... Demurrcr lIus tained 

6370 Vil1a/le of Pier:.:... . .. ............ Cluim for public exa m in· 
er'a fce ........... ...... ........... Awaiting tria l 

6371 Villuge of Koowntin .............. Cluim fo r I)ublie exam in· 
er' a fee ......................... $6 .3 00.00 collected 

S37a John H. Nelson v. Secretary of 

6374 

6376 

(;379 

6883 

6386 

State . . ............. ............... . Mnnllamua - withdrawal 
of nnme ( rom bnl1ot ...... Name atricken 

noy Sell v. SUf)erintcndent. St. Peter 
State H OIIpi tal .... ............. . ....... H abeas corpus ...................... Submltted 

Village of Lon sdale ....... .. Claim fo r p ublic cxamin-
er' iI fee ...... _._Awaiting trial 

Eleanor Landy v. Civil Sc rviee 
Board .................................................... Certiorar l 

Einer W. and AUdrey M. Frederick-
son v. Social Wel fare ....................... Adoption 

Christian Uenevohmt Society. N a -
tional Mutual Life Asso.. Park 
Region Life A lIMO. .. . ........................ Disllol\ltion 

( Iay-off) .. _ Affinned 

... ..... COnsent ftle<! 

.......................... Dillso lved 
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MINNESOTA DISTRICT COURT - CRJM]NAL 

DOCKET T ITLE ACTION DECIS ION OR STATUS 

855a 
857. 
861a 

8G7. 

8G8& 

E lmer Meier ........................................... Ah Bu lt 
Au~st Gensrner, Jr ............................... Bribery 
Laura Safford Millt!r............ . ..... Murocr 

Viola Cavle ........... . 

Lawrence Nobles 

.... M urder 

....... Mu rdcr 

........ ___ ..... _._._ ... __ P leaded plitT 
............... F ound p ilty 

. ...... Dism lssed by jud8'e at 
close of testimony 

............................ Found pilty-affirmed -48 
N . W . 2d440 

............... F Ollnd gui lty- appealed 
to Supreme Court.-di._ 
m issed .7 N . W. 2d 473 

DOCKET T rrLE 

PROBATE COURTS 

P HOCEEDING DECIS ION OR STATUS 

6262 Minn ie Funk, Deceased... . ......... Probnte ot estat e (legacy 
to Gillett.e Hospital) ...... S7.058.4.4 received 

6287 William Dodman n. D eceAsed.. . .... P robnte of estate (Sol· 
(Ji e r's Home sole lega-
Ice) .................................. $<100. 26 r eceived 

6304 E m ma Gebser. Deceased ....................... P robate of estate (legacy 
to Gillette UO$pita l) ...... $ l .OOO received 

6320 Jule J oe Alpert. P sychopathic P er-
sona li ty .... ....... ............ . ... R~toralion ................... Den loo 

6328 Au.\tust H end rickson, DeccllSed ............ Cla im to CIIchented 
CII tato ......... ... Flnnl decree amended 

6862 Florence N. Mitchell , Dccellsed ....... Descent. (H umane Soci· 
ety. re!l iduary helr) ...... P roper ty a warded to 

Society 
6378 Cnrl Forsma n Estate (Sold len 

DOCKE'l' 

Home) .......................................... _._. Probatlna: (!State .............. Settlcd 

TIT L E 

J UVENILE CO URTS 

P ROCEED IN G DEC IS ION OR STATUS 

6814 Dependency oC Frank , R oaella, Doro-
thy. Mnrle and Robert Holee .......... Guardlansh ip of Director 

of Socinl Welfare ............ Discharged 

INTERSTATE COMMERCE COl\ll\lISSION 

DOCKET TITLE PROCEEDING DECIS ION OR STATUS 

6202 Bu tler Brothers v. G. N. ny. Co., 
State o r Minnesota Inter vener ........ Rates on crode ore ........... D ismissed 

DOCKET TITLE 

STATE BOARDS AND CO~DnSSJONS 

Pharmacy Board 

P ROCEEDING DEC ISION OR STATUS 

6329 Richard F nlk ...................... _ ................. Revocntlon or license ........ Reprimandcd 
I rvinll Earl Kapla n ... _ ......................... Revocatlon of Hcense. ....... COntinued 
H arry Lebow ............................. .Revocation or license ........ Suspended 6 months 
Edward Sh irley ..... . .......... Revocation or Iicense ........ COntinued 
Albert. S. Karpnesa ............................. .Revocation of license ........ Reprimanded 

TITLE 

6391 J ohn Driesscn 

Cidl Service 

PR OC EED IN G 

............. Dism islal .. 

Dl-:C ISION OR STATUS 

.. Reinsta ted 





TABLE NO. I 
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS F O R 1949 AND 1950 

COUNTY AND COUNTY ATTORNEY 

Aitkin- J ohn T . Gala.rneault ..... ..... ..... . 
Anoka-L. Darrah Cutter~·· . 
Becker-Cllrl G. Buck. Jr . .. 
Beltrami- Herber t E. OI80n . 
Benton- J. Arthu r Benaen . 
Big Stone-C. J . Ben80n ... ... ..... . . . ....... . 
Blue Earth- :'\Iilton D. :'\Iason-Carl W. Pe tcllIon 
Brown- George D. Erickson . . ......... . 
Carlton- T homas Bambery .. 
Carver-John J. Fahey·· . . . 
Caas-Ed\\ard L. Rogers . . 
C luppc\\a-S1J.! \'a ld DOyen . . 
C hl8ago-Cllrl W. Gus taf/lon- lI o" ard r . Johnson 
Clay- Goodwill L. D08land . 
Clearwater-Osca r K Le\\·i/l . . . . . . . ......... . 
Cook- J. Henry E liascn ...... . . ... . . .... . 
Cottonwood-l'oL F . Jullnke .... ... . 
Crow Wjnlt-Arthur J . SIIIIi\·/l n.-• • . 
Dakota-H. C. Kelaen ......... ... . . . . 
Dodge-Dru ce .. \ . Erickson • • 
Douglall- Kcith L. WaUnce .... 
Faribault- Ha rold C. I.i ndKrell . 
Fillmore-George E. Frogller ... 
Freeborn- Rudolph HalllWn ....... .. . . • .. 
Goodhue-i'lilt.on I. Hol8t . 
G ra nt- I. L. Swanson .. .. . . . 
Hennepin- Michael J . Dil lon . 
1-I 0liston- L. L. Rocrkohl .. 
H ubbard-Jllmcs A. Wilson 
Isnnti- Robert B. Gillell/lie . .... . 
ItMca- Den Grliissendor .... .. . 
Jackson- Karl Rudow .... . . . ... . 
Kanabec- Robert W. NY(tllis t .. . 
Kandiyohi- Roy .J" . Hendrickson . 
Kitl80n- L)' lllan .. \ . Brink ..... . 
Koochiehintt-L. P. Dlo mholm •• 
Lac qui I'a rle-H. W. Swenson .. 
Lake-Emmett Jones . .... . ..... . . .. , . 
Lake of the Wood;!l-F rank H. Timm •• 
Le Sueur-George T . Ha\'el . 

Pleaded G uilty 

1949 1050 

28 13 

25 27 
2. 18 
3 • 8 6 

2. 21 
14 11 
4. 3. 

20 24 
12 , , 15 
28 51 
9 18 
1 
9 8 

·22· " • ia ' 10 
30 13 
13 " 27 " I. 20 
3 8 

4-4-0 440 • 3 
3 , 
2 • 25 25 
1 9 
1 

10 11 

" • 21 

• 6 
3 • 
6 is ' 

I N DISTRI CT COU RT 

Found Guilty 

1949 

2 
1 

2 

8 

6 

1950 

1 

1 

4 

2 

19 

ACQ uitted 

1949 

1 

8 

11 

2 
2 

1950 

2 

2 

8 

DillmiSlled 

\941) 1950 

, 
'2· 3 
2 3 
3 2 

1 
3 • 

8 2 
8 
1 
3 

, ·9' 
3 1 
1 2 

• 4 
4 24 

44 71 
3 1 • • 

2 1 

T 
1 

• 



Lincoln-E. T . Mc Evoy .. . .. 16 6 2 

klcO~~ijc~~tg~yS·I ;li t·h : .. ....... ... 2. 39 · .... 2· I ..... ... .. .. .. 2 .. ..... .. I 
Mahnomen- L. A. Wilaon .... I. 5 I 
MaJ'llhaU-A . A. TrOlt ... . . . 9 • I 
Martin-Art hur T . Ed man . ...... .. . . . . ... " I . 3 I 
Mooker-Salll C. Candrud .... .......... 15 2 2 
!I.·1iUe Lacs-.l ohn S. Nyqu i"t. . 12 10 I 4 
Morrison-At.tel P. Felix . . .. II 11 1 2 I 
Mower-Wall3ce C. Sleil . ..... ...... .. 22 19 3 2 8 
!\Iurra)'-J. T . SciluelJer . .... .. ... .. 5 3 
Nicollet-A. L. i\l cCollville .. 14 5 
Noblea-RaynlOnd E. Mork . 13 10 
NOTlII\lln- Olav E. Va ule ...... 10 I. 7 6 
Olmsted-Thomlls J . Scanlan ...... 21 37 3 3 7 10 
Otter Tail-Clu~ster C. n Ollenp:ren 3. 32 7 7 
Pennin p:ton-L W. Rulien.-•• .. 

"' ii ' l) ine--GCQr~e K Slwsen .. .......... 15 
Pipcll tone--J. H . Man ion . . . . . . . . . . . . . . . . 3 2 '2' Polk- F . H. Stads\·old . .......... ... .. 3 1 36 
l)ol>e--Wm. Merrill ...... 1 • .... '8' Rallisey-James V. Lyn ch . ..... ... . . . 290 317 , • 4 13 
Hed Lake-Charles E. Bougllton. Jr.- .. 2 
R edwood-Toln Heed .... . . . . . . . . ... 14 2. 
R enville-Russell L. Vrazee ... . . . . . . . . . . . . . 12 • 1 • 2 
Rice-Urba n J . Stei lllann ..... 11 12 1 • 1 
Roek-l\l ort B. SkeweI . .. ... ......... .. .. 3 6 " :i ' T " 2' RQljeau-Bert Iianeon . . . . . . . . . 10 6 1 
St. Loui_Thomas J. :-inylor ... . . . . . . . . . . . . . . . 142 "' I. 9 2 3 23 " Scott- Harold E. Flynn-i\L.I . Daly . • 2 2 
Sherburne-Howard S. Wakefield . .......... I • 2 2 
Sibley- Everett L. YO\lnJl; ..... ........ ... ... 1 3 
Slearns--David T. ShI!.Y~·· . ·s· Steele-J ohn P. Walbra n ...... I. 
Steven8-Thomss J . Stahler . .... .... . . ........... 1 • Swift- Frank A. Barnard . . . . . . . . . . . . 5 
T odd- Frank L. King .. . . " 10 5 2 1 2 
TravcflIe- Earl E. Huber ... . . I 3 · .... 3· 2 
Wllbll . .!Ihll-Arnold W. Hatfield .. ... ...... ......... • 13 I 
' Vatientl-Chnriell W. Kennedy . ... ..... .. 1 :~ 15 • ' Val'leca-Ei.ner ' ''erllen . . . . ... . 6 0 
Wllshington- Wm. T. Johnson . I' 16 ....... ... I 2 • Watonwan-Paul V. Fling .. 7 9 2 2 2 
Wilkin-R. N. Nelson ........ . 2 5 
Winona-W. Kenneth NiS8ell ... 26 21 • 5 3 
Wril/:ht- Walter S. Johnson .. 

B·I\·ke'r·. :: 
12 13 5 

Yellow Medicine-Robert M. 5 • 
Totals 1.912 1,84 7 71 72 52 33 I'. 249 

·No report reeel\'ed for 11)49. ··~o report recel\'cd ff>r 1950. .... 
-0 



TABLE NO . I- Continued 
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950 

COUNTY AND COUNTY ATTOR NEY 

Aitkin-Jobn T. Galarneault ..... ....•. • .•.•.•.• .•.. 
Anoka-L. Darrab Cutter·_·· .... ...•.•.•.•.•.•.•....... 
Beeker--Carl G. Buck. Jr . ... ............ .. . ............ . 
Beltrami-Berbert E. Olson .. . .•..... . .. ......... .... .. . . 

·Benton-J. Arthur Benllen . ... . ......... . ....... ....... . . 
Big Stone-C. J . Benson . .. .............. ...... . 
Blue Earth-J.Iilton D. Muon-Carl W. P etenon. 
Brown-George D . EriekllOn ......... ........ . ... . ...... . 
Cariton-Tholllaa Bambery ............. . ..... . ....... .. . 
Carver--John J. Fahey·· . . . ................. .. ......... . 
Caae--Edward L. Rogen .. ..•........................... 
Chjppewa-SigyaJd B. 0r,en ...... ............ . .......... . 
Chlllago-Carl W. Gu. ta lIOn-Howard F . Johnaon . .. ...... . 
Clay-Goodwin L. Doeland .. .... . ...................... . 
Clearwater--Osear E. Lewis .. ....................... • .•.. 
Cook-J. Henry Eliasen ................. .. ............. . 
Cottonwood-M. F . Juhnke .. ............ • •• • ••• ......... 
Crow Wing--Arthur J . Sultivan*-••.... ..• • •........ ..•.. 
Dakota-R. C. Ne.lsen ... ......... . .........•...• . • ...... 
Dodgt:-Bruee A. Erielaon ........ .. . ........... . ....... . 
Dou&la.a-Keitb L. Wallaee ... . ...........•....... . . . .... 
Fari6ault-Harold C. Lindgren ... . ... •.• . • .•...... ..... .. 
Fillmo~George E. Frogne. r .. ...••.. • .•.•. . .. •• ......... 
Freeborn-Rudolph H anllOn .... .. ... . •• • •• ... " .•........ 
Goodhue-Milton I. H olst .. .. , .••...• . •••......... •. " .. 
Grant-I. L. Swanaon ..... . .....•. • . •.• .•.. ............. 
Hennepin-Michael J . Dillon .. .....• . • . • .. .... ........... 
H oueton-L. L. Roerkohl. ......... • . • ........ . .......... 
Hubbard-Jamea A. Wilson ........ . .... , .. .. , . .•.•.. ,.,. 
lIanti-Robert B, GiUeepie .... .. .. , . , .. . ......... .... ... . 
Ituea-Ben Gruseendorf .... .•.... . .. . . . ...... . ..•••. , .. . 
Jaeklon-Karl Rudow ... ....... "., .•. •.• .•.•. . . . ..... .. 
Kanabec-Robert W. Nyquist .. .... ....... . . .......... .. . 
Kandiyohi-Roy A. H endriekson .... , ..•.• . • .. . . ......... 
KiUeon-Lyman A. Brink ..... . •.•.•.•....•....... . ..... 
KooehiebinS-L. P. Blombolm·· .... ..... ... •••••• •.. . .. . . 
I.&c qui Parle-H. W. Bwenaon .......... . ...... . . .. .. ... . 
Lake-Emmett JODee .... ........ ..... . . ...... . " .... ... . 
Lake of Ute. Wood.--Frank H. Timm··, .. .. .. ......•... . •• 
Le Bueur--Georle T . Havel .. . . . ...... . . .. .. , ........... . 

Ple.aded Guilty 

1949 

79 

'4i2 " .. 
36 

109 
.3 

926 
158 
71 3 
3. 

16. ., 
2.7 
232 
214 
.7 

ISS 

. '1'.323" 
17. 
243 
68 

II. ••• "0 
6 

2,861 ,.7 
15. 
7. 

62<1 
155 
132 
101 

7 
2<0 
II. 
10. .2 
81 

1950 

11 2 

240 '" . 
35 
5 1 .2 

1.143 
170 
660 

14' 
130 
23. 
3.7 
153 •• II< 

.. ·0.4 .. .. 

.. ·iss .. .. 
64 

142 
<22 ... .. 

1,783 I.' 150 o. 
<62 
88 

122· 
00 
.0 

.. ........ 
62 

233 
· .. 87 .... 

IN MUNICIPAL COURT 

Found Guilty Aequitted 

1949 ,.50 1949 

.... 46 .. · -- 46 ........ is · 

. . .. io "" ... · 25 ··· · 

· .... i .. · 

. "'36 
.7 

... · i3 .... 

• .. .. 27 .... 
3 

I< 
2 • o 

II 
.... 5S .... 

13 
12 

I 
20 

.. .. ie · .. · 

.... ·5 .. 
3 
2 

13 
21 

2 
.0 
I. 
21 

2 
I. 

.... '3 

3 

·0 .... 

• I 
.... '3-- " 

I 
I 
7 • 2 

.. · .. 3 .. .. 
· .... 2 ....... .... ... ... .... .. . 

16 ..... 2· · · · ..... 3···· 

..... ~ .... 

1950 

2 
I 
I 

.... ii 

·6 .. .. 

'2" 
I 
2 • 2 

2 

Diemiesed 

1949 

I. 
• 10 
3 

15 

12 
3 
5 
2 

10 
2 
I • 2 

" 9" .. 
I 

10 
.. ·6· .. · 

10 • 
.. " 27 

, 
I 

12 
.. ........ 

I 
15 

· .. .. 3 .... 
3 

• 

'.50 

. i2' 
.... i3 · 

7 
18 
6 

32 

3 
3 
6 
3 
I . • I , 

10 
3 
5 
2 
7 I. 
I 

" ·3 
2 • 21 
2 

• 



kl:o~~~]:~n~;::ii~ .:::::::::::: : : ::: : ::::::::::: : 
84 " .......... 2 · .... 6 .. · · 197 22. · .. ·65 .... 1 1 • 100 330 1 19 · ··· ·2 .. :r.1.hnomeo-L. A. Wilaon ..... •. . . . .. ..• . •.. . • .......... 10. 1D< ····· 2 .... ... ....... .. ........ ·8 .... M.~hall-A . A. Trost ..........•• •••. , ........... . ... ,. , 10. SS .... . .... . .......... · .... 2· .. Martin-Arthur T . Edm.n .... .... • .•.•.•.....•....... ... 20' 260 .......... 

Meeker-Sam G. O.odrud ........•.•.• _ • . . _ • . . . . ... , .... 71 110 .......... ...... "'6'" .... ·7· · .. 7 .... Mille.Lace-John S. NilQuiAt .. . ..... ... . . .. . . .. .. . . ...... 298 30. IS 12 
Morn80n-Attel P. Fe IX .•..•• • • • • • • • _ ._ • •••••• • ••••••••• 285 306 1 1 7 2' 11 
Mower-Wallace C. Sieh .... ........ .. .... .... ... .. ...... 180 .,. 10 IS 2 2 14 1. 
Murray- J . T. Schueller .. '" ..... .. ... .... . .......... 10. 89 2 2 3 • Nioollet-A. L. McConville ... .......... ..... ..... . . . .... 140 118 .. · .. 2 .... .......... . ......... .. · .. 3 .. .. · .... 2 Noblea-R.t;mond E. Mork ............ . •.....•.......... HI 171 2 .......... .. · .. i .. ·· Norman-O av E. V.ule . ... ......... , ............ . . . . . , . .7 " is ' .... is .... ....... 50 •• Olmated-Thomu J . Scanlan .... ........• ' .' , , . ' , '. , ... 00. 9 •• 0 19 20 
Otter Tail-Chester O. Rosengren .......•.• ............. 180 256 1 1 3 8 20 
Pennin~ton-L. W. Rulien~ •• "", .. . . . . . . . . . ' . . . . . 

225 . iss' ''' i ' Pine- eor~e E . s.usen . , . . .... . ..... ... . , , .. . . .•. , • • Pipestone-- , H. Manion .. , . ... ," , •.. . . .. .. ......... " 83 ' ....... ... ' ''g Polk-F. H. Stadsvold". .................. . ...... " .. 11 . 1 .. ........ 
Pope--Wm, Merrill .. , ...... ... . ....... 117 " 3 35 '28' .. 1 
RalDlley-James F. ~neh , ... , . . ... .... 1.860 1,982 33 38 • • Red La ke-Charles . Boughton, Jr .• ... .... ...... 85 '6 2 
Redwood- Tom Reed ...... , , , . , , , , , , , . 202 2 • • , 10 
Renville-Rusaell L. Frazee . .... ....... ... .. .. . ......... " .0 0 2 

'3' 
0 2 

Rice-Urban J. Steimann. , ... ,. ,.,., .... .. '0' 602 13 28 , 20 9 
Rock-Mort B. Skewes. .......... ............... 10. 70 " 6' 1 
Roeeau-Bert Hanson .. . . ............... .. . ........... .3 50 8 '3() .. " 35 St. Louis-Thomas J. Naylor .. ...... " . .. .............. '.0 375 10 3 
Scott-Harold E. Flynn-hi. J. Daly ..... . .......... 182 157 

''3' ''2' 3 3 
Sherburne-Howard S. Wakefield .... . .... ..... ..... 257 120 3 . . i2 ' Sibley-Everett L. young ..... .. 160 187 6 10 2 14 
Stearns-David T. Shay--••... .. ·600 ···· '56S ' Steele-John P. Walbran .... .......... 2 I 5 I I 
Stevens-Thomas J , Stahler . . 14. 175 • • I • 7 , 
Sft'ift-Fra nk A. Barnard ......... .......... 210 lS I I 

'2' T 
2 

Todd- }o' rank L. King . ....... ... . ......... . 151 150 12 10 I 
Traverae-Earl E. Hu ber .... ..... 121 ... .. ....... 
Wabulla- Arnold W . Hatfield . 151 230 4 0 
Wadena-Charlea W. Kennedy. 21. 18' 3 ... . ·S·· ·· Waseca-Einer l\·e~en ....... 70 11 1 3 2 • Washington-Wm. T. Joh nson . ........ .... 320 020 17 • • 20 27 
Wat.onwan-Paul V, n ing ..... .... . ....... 275 275 3 12 
Wilkin-R. N. Nelson . . ....... .... ........ 288 302 I " ii ' "; I 2 
Winona- W. Kenneth Nissen. 2,938 4.304 9 3 14 33 
Wright-Walter S. Johnson 

Bake·r· .. 
283 ". I 2 I I • 2 

Yellow Medicine-Robert M. 4. •• I I 3 3 

Totals ... ,. , ... . .... ... . .... 24,361 25,079 6 •• 0,. 10. 117 50. .53 

...... 
'No report received for 19'9. '" ·-No report received for 1960. 



TABLE NO.1 
TABULATED STATEMENT OF C RIMINAL CASES AS REPORTED BY COUr\T Y ATTORNEYS FOR 1949 AND 1950 

:\AT URE OF ACCUSATIOr\ 

I. Crimes Agains t the Person (Cil. 6 19) 
:\1 II rder- l st. degree . 

2nd degree .. . 
3rd degree . . ... . 

:\lanslaul(hter-ht degree ..... . . . .. . 
2nd degree .. . 

Assl\ uit- iet degree .. 
2nd degree . 
3rd degree .. 

R obbery- lst degree. 
2nd degree . 
3rd degree . 

Kidnaping . 
Slander . 

II. Crime~ Against Morality, etc. (Ch. 617) 
(a) Sex Criules, Indecency, etc. 

i1:npe ..... . . . ... . 
Carnal knowJoo(!:e . . . . 

Female under 10 . 
Female 10.to 13 .• 
female 14 t o 17 . 

Indecent a8!sult . 
Aduiter)' . ... . . . ... . 
Abortion . 
Bigamy ..... 
Fornication . 
Incest .. 
SodolllY· 
Abduction ...... . 
Public Indecency . 
M iscellaneous ... ... . .. . . 

(b) Crimes againgt Children. et c. 
Paternity, illeGitimate child (Ch. 257) •. 
Abandonment , wife or child . . . . . . . . . •... . 
Non-support., wife or child . . . .. .. . . . . . . . . 
Neglect of minor .. . ..... . ..... .. .. . 
Contributing .to minor' , delinquency .... . . . . . . . . 
C ruelty to clllid . . . .... . . . . . . . . .. . . 

Pleaded Guilty 

1949 1950 

2 
I 
I 
2 
I • 3. 

413 
43 • 7 

• 10 
I 
3 

63 

" 7 
9 
6 ,. ., 
2 

" 61 • 
270 
110 
224 

I 
10 

2 

I 
2 • , 
4 

10 
45 

382 

" ,. 
I7 
3 
I 

, 
4 

5 .2 
50 

4 
3 
3 • , ,. 

" 7S' 
3 

24:-1 
III 
190 

' i i ' 
I 

DISTRICT - MUNICIPAL J USTI C E COURTS 

Found Guilty Acquitted DismiSlled 

191!l 1950 1949 1950 1949 1950 

2 

I 2 
I I 
I 2 , 
I 

. . . . ":]" 
I. • 6 10 8 
55 70 I . 14 64 75 , • 3 I 7 

I I .......... I I .... ... .. . • 2 

, 2 3 
I 3 .......... ..... ... .. 

2 "8" .. , 2 I " , 2 2 2 2 • 6 • 

• 2 , 
2 

I. " 12 7 14 22 , 4 I 2 44 47 
25 24 2 2 44 51 

I 
I 



Child la bor law violations .. . 7 • Miscellaneous . ............. 2 3 1 

(0) Milcella.neoul Crimcl' ",ainll.t. Morality, dc. 
Pubhc dance la\\'l . vIolatIons ... .. ... ... 1 • 1 Gambling and lottery law~, violation@. 23 15 2 , 

III . Cr i m es Agai n st Pr ope r ty (Cb. 62()..{\22) 
A.rBon- lst degree ..... ......... ..... 2 .. "i ' 2nd degree .. .. 1 

3 rd degree .. . ............ 17 6 2 3 Burglary- 1st degree .. ........ ..... ..... .. 5 9 1 . . '2· 2nd degree . 
· ii6 · 5 1 

3rd degree . 152 2 • 3 2 , 8 Unlawful entry .... . ..... .. ... ...... 21 " 1 1 2 2 Forgery- 1st. degree .. . . 10 6 
T 1 2nd degree ... 8 1 106 2 1 16 3rd dcgree ... ... ... 10 12 I 2 Larceny, grand- I ~t. degree • . 87 106 1 3 4 2 13 13 2nd dcgreo . ... 3 17 287 • 6 2 2 3 ·1 ,. 

Larceny. petit ............. ...... . ..... ... 32. 33. 7 13 • 7 23 18 Giving cheek without. fund @. . . . . . . . . . . . . . . 287 376 3 2 I 1 126 153 Receiving stolen property . ........... 16 18 I 5 Mortgaged chattels . sa le. remo\·al, etc . . .... .. .. .... ... 38 32 I 2 2 6 11 AI a liciO\u!I mischid . ...... ... . 69 85 I 5 I 2 7 13 Es:tortion . 2 ... ..... .. .......... 1 TrespaSl .. . ..... ........... I" 7 2 I I 
"3' Fraud .... .......... .... . . . 13 30 2 I 3 

Fraud on innkeeper (Cil. 327) 11 14 1 I 2 , 2 1\1 ilcellaneous ..... . .. .. ... . 7 3 2 I I 

I V . Crimes A~a in st Soverei1n tt (CII. 6 12). Pub lic 
Justice ( h. ( 13). Safety ( h. 6 16), Peace (Ch. 
(16), etc. 

Bribery (giving o r receiving) . 17 
Perjury.: .. ..................... 2 .. '5· ·s· ... . ·s" Hesis ting or interfering with offi cer . .... .. .. ... .... . 58 50 4 
Concealed weal10M, carryin g. etc .. ... .. . .... ..... " 10 I 2 3 ., 
Lan guage provocative of assault. . ....... ... 35 25 8 2 2 2 2 Conte mpt of court . 3 10 2 . . ... ..... . . ·"i · Elcape . .... . .... ...... ... ... .... 34 12 1 ? 
Breach of peace .... ............ ... 138 62 13 4 2 17 I • 
Dil orde rly cond uc t . 329 26' 18 11 3 4 6 5 Public Nuisance . 2' 52 3 8 1 4 1 111 iMleUaneoull . 13 23 I 1 I 1 

"" .... 



TABLE NO.1-Continued 

TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950 

DISTRICT - MUNICIPAL - JUSTICE COURTS 

!'\ATURE OF ACCUSATlO!'\ 
Pleaded Guilty Found Guilty Acquitted DilJmisaed 

1949 1950 1949 19SO 1949 19SO 1949 19SO 

v. Miscellaneous Crimes (and various special 
.tatute.) 

Cruelty to animals (Ch. 614) . ......... . • • 2 • ' 2" 2 
~r~~ioc:s' of ia~;' 're':' . ............. . . 145 130 6 • 2 

Compulsory education .. ............ 10 15 1 3 9 3 
}~ore8try .... ..... . . . . .•. . . ..... ... ... . ..... . 22 3. 2 2 .. '1' 2 7 
Wild animal8 (game and fi8h) (Chaps. 97-102) ... 1,846 1,253 51 57 I. 20 13 
Health .................. . ......... .. 53 35 18 .. · .. 2 .. 1 ''' T 3 'j' Food . . . ....... . ... . ............. . .......... 30 .0 1 . jj " 3 
Motor vehiclea, traffio . ........... .. 12. 18.5 14. 589 29. 343 .0 91 100 
Motor vehicles, ~~:~:!~:d drl·V:e·r·.:::::::::::::::::::: 29 28 .. " 21 ' 1 .. · .. 5· .. · • 5 
Motor vehicles, 923 1,045 '8 • • 8 
Motor vehiclea--Criminal nealiaence cau8ing death .. . . .. 10 • 2 .. ·2 .... 1 3 2 2 
Motor vehicles, unauthorized U8e . ................ . ... 2,768 159 32 • 29 I. 
Drun.kenneaa .... .. . ................... . .... . . . . ... . 2. 190 2,035 .8 37 1 3 I. 10 
Into:a:icatina liquor . .... . . ......... ................ 145 115 7 2 • 2 13 15 
Non-into:a:icatina: liquor .. ............................ 94 8. 7 7 1 3 3 • Narcotic8 . ........................ . ................ 3 8 .......... 
Gae ta:a: ... . ..... .. . . ....................... . . ...... 21 •• 1 1 .......... 
AeronautiC!! . ........ ........................ •. . .... 22 13 ·6 .... ·· ·· ·7 .... ... .. ,. .... 29· M.i8cellaneoue crimes and ordinance violation •. ............. 2,218 3,734 ........ .. 

Totala . ......... . . . ...................... ... . 26,273 26,026 720 7<7 156 ISO 701 802 
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CONSERVATION 
DRAINAGE 

1 
Bridges-Cos t of-Engineer's report-M. S. A. 106.121. 
Assessments-Discharge of waters from ditch 1 into ditch 2-Improvement 

on ditch 1 increasing Row-Terms to be imposed u pon permitting ouUet 
of ditch 1 into ditch 2-M. S. A., Sec. 106.531. 

Facts 

"There now exists in Chippewa County Drainage Ditch lA,' A peti­
tion for a new ditch has been approved. The new ditch, ditch 'B,' will 
include within it ditch IA.' Certain owners along ditch 'A' at the time 
of the construction of ditch' A' were paid damages under the old law 
with which to construct a bridge across ditch IA.' No such bridge was 
ever constructed." 

Question 

"Under the present law should the County build a bridge across 
ditch 'A' which is now a portion of ditch 'B' and if so who should bear 
the expense?" 

Opinion 

You do not specify the point of progress which has been attained in the 
proceedings for the establishment of ditch B. I make no assumptions thereon. 
If the proceedings are at the stage where the engineer is preparing his final 
report under authority of M. S. A., Sec. 106.121, L. 1947, C. 143, Sec. 12, it 
will be noted that under Subd. 3 of that section, in paragraph (c), the engi­
neer's report s hall contain plans for all private bridges proposed to be con­
structed by and as a part of the ditch system. If the engineer's report does 
not contain plans for the private bridge mentioned in the foregoing state­
ment of facts, then it appears to me that no private bridge is contemplated 
to be built as a part of the drainage system. If such bridge is planned by 
the engineer, then it becomes the duty of the viewers to take into consider­
ation the building of that bridge as a part of the ditch project in determin­
ing benefits and damages contemplated by Sec. 106.15!. 

If such bridge is not specified by the engineer as a part of the project, 
then in determining -the damages, it appears to me that it would be proper 
for the viewers to take into consideration when damages are determined 
that when ditch A was constructed an award of damages was made or 
benefits were diminished in view of the fact that it was then known and 
considered to be just that an allowance should be made to landowners for 
the construction of the bridge across ditch A. In contemplation of that 'fact 
situation, it seems to me that those authorized to determine damages would 
be justified in taking in to consideration the fact that such damages were 
allowed before ditch A was established and that in contemplation of law 
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such damages are the equivalent of a bridge whether constructed or not. 
I! landowners saw fit to use the money thus awarded as damages for a 
purpose other than building a bridge, they should not be heard to say that 
they have not already been compensated. It is conceivable that if the ditch 
should be widened or deepened in the proceedings for the construction of 
ditch B at the point where the bridge was contemplated on ditch A, addi­
tional damages might be suffered because of such change. It appears to m e 
t hat no precise answel' can be given to your question without knowing all 
the facts pertinent thereto. But I have said enough to express my views 
concerning the basis for a conclusion on this question. 

Second Problem 

Facts 

"At the present time ditch '1' flows into ditch '2.' There is to be an 
extens ive improvement of ditch '1' which will greatly increase its capac· 
ity and will therefore dump a considerably larger amount of water into 
di tch '2'." 

Questions 

1. If the capacity of ditch 2 is s ufficient so that no alteration thereof 
is necessary I should there be any assessment against owners of land 
on ditch 1 because of the f act that it outlets into ditch 2? 

2. Assuming that the capacity of ditch 2 must be increased to accom· 
modate the watel's discharged thereinto from ditch 1, should there 
be an assessment against owners of land on ditch 1 ? 

3. If the answer to question 2 is yes, how s hould the cost of increasing 
the capacity of ditch 2 be apportioned as between the owners of land 
on ditches 1 and 2? 

Opinion 

The facts do not s how when the respective ditches were established and 
constructed. Depending upon when they were established and constructed, 
the law in force at the time will apply. Perhaps I am entitled to assume that 
the parties interested at the time that ditch 1 was established observed the 
requirements of M. S. A., Sec. 106.531, so that the right was established to 
drain the waters from ditch 1 into ditch 2. I may be justified in this assump· 
tion on the theory that public officers have done their duty. Assuming that 
this law was observed, the county board made an order granting authority 
to drain the watel's fl'om ditch 1 into ditch 2. That order fixed the terms 
and condi t ions for the use of ditch 2 as an outlet for ditch 1 and fixed the 
amount that should be paid therefor by ditch 1. Thereupon, the right to 
drain waters from ditch 1 into ditch 2 was established. When the time for 
review of that order had passed, the right thereby granted became a property 
right. The order had the Same effect as a judgment in rem. A new status 
was thereby created. See Lupkes v. Town of Clifton,157 Minn. 493,196 N. W. 
666. The status thereby created was the one which existed when di tch 1 was 
established. It is now contemplated that extensive improvements on ditch 1 
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are to be made. U and when these improvements contemplated are made, the 
discharge of waters from ditch 1 into ditch 2 will be greatly increased. This 
is not the situation contemplated at the time that the order of the county 
board was made permitting discharge of waters from ditch 1 into ditch 2. 
It, therefore, appears to me that before there can be any work of improve­
ment on ditch 1, which will increase the discharge of waters into ditch 2, a 
new application must be made to the county board for permission so to do 
under Sec. 106.531, and an order must be made by the county board under 
the terms of that section and the limitations thereof, granting the specific 
right to increase the capacity of ditch 1 to discharge waters into ditch 2, 
and such order, in compliance with that section, will specify the terms upon 
which the order is made. 

The fact, s tanding alone, that the capacity of ditch 2 is sufficient to 
carry the increased discharge from ditch 1 after alteration, does not mean 
necessarily that no additional burden is imposed upon ditch 2 by the increased 
discharge. The increase in the flow of water would naturally tend to increase 
the probability of erosion. I consider this a fact question which must be 
resolved by the board, depending upon the facts as they are developed. 

Assuming that the capacity of ditch 2 must be increased to accommo­
date the increase discharge from ditch 1, Sec. 106.531, supra, is applicable. 
Again, we have a question of fact to be resolved by the board. It is not a 
question of law what the a ssessment should be. Owners of land benefited 
by the original construction of ditch 2 and who were assessed for the pay­
ment of benefits resulting should not be assessed additional benefits because 
of additional burdens imposed upon ditch 2. The order which the board will 
make will take all relevant facts into consideration and the board will place 
the burden where it belongs. Ii the board shall a scertain from the facts 
presented by the evidence that those benefited by the construction and 
improvement of ditch 1 should bear the entire cost of increasing the capacity 
of ditch 2 because of the fact that it carries waters from ditch 1, it would 
seem that sllch a conclusion would be sound. 

2 

Chippewa County Attorney. 
February 9, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

642-B-ll 
602-B 

Conatruetion Cost-Total cost of eonstruction of drainage ditch plus admin­
istrative costa and damages to be paid may not exceed total benefits 
assessed-County officers not warranted in payment to contractor of 
a sum in excess thereof- M. S. A., Sec. 106.19, 106.27, 106.31. 

Facts 

In 1946, when the ditch was established, contracts were let. Reports of 
the engineer show that the cost of construction of the ditch will exceed the 
total benefits assessed in the 8um of about $600. 
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You call attention to M. S. A" Sec. 106.19. The last paragraph of that 
section reads: 

"The amount any tract of land, public or corporate road, or railroad 
shall be liable for on account of the location, construction, and establish­
ment of any drainage system or systems under the proVisions of this 
chapter or on account of the repair thereof shall in no event exceed the 
benefits which will accrue thereto a s determined in the proceedings for 
such location, construction, and establishment or repair!' 

In connection therewith, you call attention to Nostdal v. Watonwan 
County, 221 Minn. 376, 22 N. W. (2d) 461. You say that in this case, the 
landowners shall share their burden of excessive cost, but neither the case 
nor the statute is very clear as to what method the county board shall follow 
to secure contributions by the owners to make up the excess over the benefits. 

You seek the Attorney General's views a s to the law as it applies to 
these facts. 

Opinion 

The above quoted paragraph, from Sec. 106.19, relates to the assess­
ment of benefits and award of damages in respect to a single tract of land 
and that is the question which was. discussed in the Nostdal case, supra. 
! understand this quoted section of the statute to mean this: Assume that 
100 tracts of land are benefited by the construction of a drainage ditch. 
Tract 1 is benefited to the extent of $500, but tract 1 is also damaged to the 
extent of $600. The damages exceed the benefits. As a result, the owner of 
tract 1 will receive the payment of $100 net damages, that being the amount 
of his damages in excess of his benefits and that is what is held in the 
Nostdal ca se. On page 390 in the opinion in that case, it is said: 

u • • • If damages exceed benefits, the difference is allowed as such 
and must be met out of the total benefits found. * •• " 

This means that this $100 will be included a s a part of the cost of construc­
tion of the ditch and will be paid by the owners of the lands assessed for 
the construction. 

But neither the quoted section of the statutes nor the Nostdal C8!!1e 
applies to your problem except in this: That no tract of land can be assessed 
for benefits in excess of the amount determined in the proceeding as such 
benefits. 

If, upon the final hearing held under M. S. A., Sec. 106.27, it had been 
found by the county board as a fact that the estimated benefits to be derived 
from the construction of the improvement were not greater than the total 
costs, including damages awarded, then the construction of the ditch could 
not have been ordered. It is only when the benefits exceed the damages and 
costs that the board has authority to order the construction. The contract 
for the construction must not require the expenditure of more money for 
construction than the amount estimated by the engineer, plus 30%. Sec. 
106.30. Under t he requirements of Sec. 106.31, the work must be done and 
completed a s provided in the plans and specifications and report of the 
engineer. 
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The contractor is charged with knowledge of the law. 

The only source of revenue from which the entire cost of construction 
of a drainage ditch can be paid is that rea1i7.cd from the assessment of bene­
fits. County officers will not be warranted in paying the contractor a sum 
in excess of the controact price when the result will be that the total cost of 
construction of the ditch with the administrative costs added will exceed the 
total net benefits a ssessed against lands and corporations, municipal and 
private. 

3 

Blue Earth County Attorney. 
February 23, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-C 

Contract-Benefits-Viewers' Report-Abandonment-Order establishing 
ditch, non action of officers in failing to let contract for construction of 
ditch does not constitute abandonment of proceedings. Viewers' deter­
mination of benefits t.o village unaffected by action of vmage of availing 
itself of druina.ge into nnother drainage system- M. S. 1949, 106.441, 
106.661, 106.231, M. S. 1941, 106.27. 

Facts 

August I, 1944, the county board established Branch 2 of County Ditch 
No. 12 of Redwood County. Under authority of M. S. 1941, 106.30, the county 
auditor and chairman of the county board proceeded to advertise for bids 
fol' the cons truction of the ditch. The bids were called for as of September 
29, 1944. A second call for bids required such bids to be made January 19, 
1945. In response to one of such calls one bid was received, which was 
rejected as excessive. On the second call for bids, no bid was submitted. 
Meanwhile the law has changed. The law now applicable to letting of con­
tracts is M. S. 1949, 106.231. 

The viewers' report found certain benefits to the village of Belview. 
Apparently. this was upon the theory, at least in part, that the village would 
have an outlet for its sanitary sewer and for surface water drainage. No 
contract for the construction of the ditch having been made and no ditch 
having been constructed, the village made arrangements for an outlet into 
another drainage ditch and it is now using such other outlet. 

Questions 

1. Has the ditch been abandoned, or maya contract for its construction 
be made by the county? 

2. May the village of Belview withdraw from the ditch and be relieved 
from liability for assessment on account of the construction of the 
ditch upon the assumption that the ditch has been abandoned? 
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Opinion 

I see no evidence in these facts of any abandonment. There is a statute 
on the subject of abandonment, M. S. 1949, 106.661, but that relates to 
abandonment of the ditch and not abandonment of the proceedings. The facts 
disclose no ditch having been constructed. The facts disclose t hat a drainage 
ditch was established. There is no provision in the law that the officer s 
charged wi th administrative duties in a drainage proceeding, such as re­
quired in M. S. 1949, 106.231, the letting of the contract, may by their non­
action defeat the law and the action of the county board in the establish­
ment of the ditch. 

It is my opinion that the proceeding has not been abandoned and that 
the duty imposed by Sec. 10G.231 should be performed by the auditor and 
chairman of the county board. 

The order establ ishing t he ditch made under authority of M. S. 1941, 
106.27, presumably determined that the viewers' report was made and that 
all other proceedings in the matter were ... had and taken in accordance with 
the provisions of law and that the estimated benefi ts to be derived from the 
construction of the improvement were greater than the total cost including 
damages awarded and that s uch benefits were dul y asse"ssed and that t he 
determination of benefits as to t he village is complete, just and correct. 
The order established the ditch and such order has never been rever sed. 
It has the same effect as a judgment in rem. Lupkes v. Town of CUfton, 
157 Minn. 493, 196 N. W. 666. 

4 

Redwood County Attorney. 
June 28, 1950. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

602-E 

Conlrol Works-May not be installed in drainage system under guise of 
repair-May not be insta lled by landowners without permission-Pro­
cedure for improvement s required- M. S. 1949, 106.121; 106.231, subd. 4; 
106.471, subd. 1; 106.501. 

Facts 

"County Ditch A is a County Ditch in Sibley County. County Ditch 
A has a Lateral Number I, which runs into some more land along the 
ditch. County Ditch A is filled up and does not serve its original pur­
pose. As a result of filling in Coun ty Ditch A beyond the point where 
Lateral 1 outlets in to the ditch when the water is high in the main ditch 
it backs up into the Lateral and flood s a great deal of low ground. 
Farmers owning land along Lateral 1 have put in a stop culvert so t hat 
the water can r un out, but cannot back up into the Lateral. This causes 
som e additional flooding along the main ditch and such farmers com-
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plain of the stop culvert. Those farmers on Lateral 1 argue that they 
must protect themselves' against the flooding that occurs because of the 
filling of the main ditch!' 

Questions 

1. "In your opinion may the farmers on Lateral 1 of their own accord 
put in such stop culvert to protect themselves from flooding 1" 

2. uln your opinion do you believe that if the County Board should 
determine that the tarmers .on Lateral 1 were in need of some pro­
tection to their lands and that the flooding along the main ditch 
caused by the stop culvert would be less than the flooding on the 
Lateral if the water were not stopped, could the County Board then 
grant permission to the farmers on Lateral 1 to put in a stop culvert 
or might the County Board determine that one be put in at the 
expense of the ditch system?" 

Opinion 

Before a ditch is constructed, under authority of M. S. 1949, C. 106, an 
engineer is appointed. Aiter the engineer has made a detailed survey he 
makes his report. M. S. 1949, 106.121. This report includes a profile of all 
lines of ditch proposed showing graphically the elevation of the ground and 
gradient at each 100 foot station. The report includes plans for all private 
bridges and culverts proposed to be constructed and as a part of the ditch 
sys tem. It shows a list of the required minimum waterway opening at all 
railway and highway open ditch crossings and at other prospective open 
ditch crossings where bridges and culverts are not specified to be constructed 
as a part of the ditch. It shows plans and estimates of the cost of highway 
bridges and culverts. In fact, this report is intended to give a true picture 
of the ditch as it wiII exist upon construction. 

When the ditch is established by order of the board or court, it is estab­
lished according to the plans and report of the engineer. Specifications not 
contemplated by the engineer's report are not a part of the ditch. 

When the contract for the construction of the ditch is let, the engineer 
attends the letting and no bid should be accepted without his approval as to 
compliance with the plans and specifications. Sec. 106.281, subd. 4. 

It is the duty of the county board to maintain the ditch lying within its 
county. This is done by making repairs from time to time as needed. The 
term "repair" means restoring a ditch system as nearly as practicable to 
the same condition as when originally constructed or subsequently improved. 
Sec. 106.471, subd. 1. Repairs are distinguished from improvements. Sec. 
106.501. The statute provides a definite procedure for improvements. Sec. 
106.501. 

The installation of a stop culvert not being specified in the original plan 
and not having been installed in the ditch when constructed, it appears to 
me to be in the nature of an improvement not originally designed and under 
the guise of repairs, the board would not be authorized to install 8uch a 
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culvert in the system. If it is considered desirable that sueh a culvert be 
installed, it seems to me that the procedure preliminary thereto is that 
required in the statute for improvements. Surely, the landowners themselves 
have no authority to install in the ditch any contrivance not included in the 
original plan. If either a repair or improvement is contemplated, the statu­
tory procedure must be observed. 

5 

Sibley County Attorney. 
September 27, 1960. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-H 

Control Workli-Not designed in plan, how accomplished-M. S. 1949. 
106.121, subd. 4, 8ubd. 8; 106.471, subd. 1; 106.601. 

Facts 

It appears that in Swift · County certain landowners, who claim that 
their lands are affected by a drainage ditch, desire to place control dams at 
various places in the ditch to restrain the water from tlowing except when 
there is a surplus of water on the land. 

The opinion dated Sept. 27, 1950, No.4 this report, was to the effect 
that this could not be done except in an improvement proceeding for the 
reason that it was a change of plan. That opinion was to the effect that 
the installation of dams in a ditch would have to be accomplished, if at aU, 
in an improvement proceeding. 

In reading M. S. 1949, 106.121, subd. 4a, you will notice that the legis­
lature used the words "other proposed improvements" with reference to the 
data contained in the engineer's report. In paragraph d, it used the word 
"works." I consider dams to be included in the works. In the same section, 
subd. 8, the engineer is required to make revisions of his plans, profiles and 
designs of structures. The designs of structures would include dams. 

Lupkes v. Town of Clifton, 157 Minn. 493, 196 N. W. 666, held that when 
a ditch is established and constructed, a new status is thereby created for 
the lands affected, and it becomes a property right, appurtenant to the lands, 
and not to be taken or impaired even through governmental action, except 
by due process of law. The property owners a ssessed for and who paid 
assessments for the construction of the ditch acquired a prop.erty right in 
it as it was es tablished and constructed. No one has a right to take anything 
away from it or add anything to it except by due process of law. The plans 
included in the engineer's report not showing any dams in the ditch, dams 
are not a part of the ditch. 
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In M. S. 1949, 106.471, we read that after the cons truction of a county 
or judicial drainage system has been completed, the county board is empow­
ered to maintain the same 01' such part thereof as lies within the county and 
provide the repairs required to render it efficient to answer its purpose. The 
word "repair" is defined in Subd. 1 of that section. But the county board has 
no power under th is authority to maintain to make changes. It cannot add 
new works not included in the plan. 

You have called attention to the improvement statute, Sec. 106.501, in 
the particular that that section relates to improvement by tiling, enlarging 
or extending. If the statute s hall be construed by the court that improve­
ments are limited to tiling, enlarging or extending, then I see no method of 
authorizing dams in ditches unless it be by a new proceeding for a new ditch 
on the line of the old one with these control dams installed therein. That 
would require all of the proceedings required for a new ditch in a place 
where one was not built before. 

6 

Swift County Attorney. 
October 3, 1950. 

CH ARLES E. HOUSTON, 
Assistant Attorney General. 

602-H 

Ditch System-Abandonment of-M. S. 1949, 106.661. 

Opinion 

M. S. 1949, 106.661, es tabli shes procedure by which a public drainage 
ditch may be abandoned. 

When the procedure established by this sec tion is followed and the 
county board, OJ' the court, as the case may be, makes an order finding the 
essential facts mentioned in this section, and that the ditch is no longer a 
public benefit and utility . and the oJ'de~ provides that the ditch is thereby 
abandoned, the result is that the ditch t hereafter will not be considered to 
legal1y exist. 

When the peti tion for abandonment, which is provided for in this sec­
tion, is presented to the board, the board must take the action which the 
law requ ires. 

Swift County Attorney. 
September 14, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602 
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7 
Establishment-Appeal-Order-Time for appeal runs from date of order­

M. S. A. 106.631, Subd. 2. Order should he dated on day it is signed. 
Order may modify engineer's and viewers' reports-M. S. A. 106.191, 
Subd. 2. 

Facts 

The county board in proceedings for the establishment of a new drain­
age system, after final hearing on the engineer's and viewers' reports, makes 
some changes in the benefits and damages reported and adopts a resolution 
accepting or approving the report as so amended and orders the establish­
ment of the ditch. 

In many proceedings in the county for the establishment of new ditches, 
the order mentioned is not drawn and signed until a week or ten days, or 
even longer, has elapsed after the day on which the board met and adopted 
such resolution. 

Questions 

1. Does the thirty day appeal period begin on the day that the board 
meets and approves the reports of the engineer and viewers as 
amended by the board, or does the time for appeal begin to run on 
the day that the order is finally drawn and signed, establishing the 
ditch? 

2. When the final order is signed establishing the ditch, should it be 
dated on the day that the board considered the matter at its meeting, 
01' on the day the order is signed? 

Opinion 

On the final hearing, UAt the time and place specified in the notice, or 
at any adjournment thereof, the board or court shall consider the petition 
for the drainage system, together with all matters pertaining to the engi­
neer's, viewers' and director's reports. The board or court shall hear and 
consider the testimony presented in behalf of all parties interested. The 
engineer, or his assistant, and at least one viewer shall be present. The 
director may appear and be heard. If the director does not personally appear, 
his report shall be read in open hearing. The hearing may be adjourned 
from time to time as may be found necessary." M. S. A. 106.191, Subd. I, 
L. 1947, C. 143, Sec. 19. 

So, it appears from the law that on this flnal hearing, the board has 
the power to amend the engineer's or viewers' reports, or both. It also has 
power to make findings in relation thereto such as the board considers to be 
necessary and proper in the circumstances. That is the situation which, I 
understand, we are considering. 

Wh,n the proceeding is pending in court, the court has the same power 
as the board has when the proceeding is pending before the board. If this 
proceeding were before the court and the court made an order modifying the 
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engineer's report in some respects and modifying the viewers' r eport in 
some respects and then confirming both reports a s modified and ordering the 
ditch established in accordance with the engineer's report as modified and 
the viewers' report as modified, I would consider it proper if the court should 
date such order on the date that it was written and approved, although this 
might be some time subsequent to t he hearing. Likewise, the board may 
in principle approve the engineer's report, but with such modification as the 
evidence requires should be made, nnd the board may approve the viewers' 
report with such modi fication as the evidence requires should be made. Until 
the modifications are stated, no one can say what they are. Accordingly, it 
appears to me that it is proper that the date of the order should be the day 
on which the orde r is signed. 

Another reason why it appears propel' that the date of the order should 
be the date on which it is actually sig ned is that the time for appeal runs 
from t he date of the final ol·der . If the order is dated back, say a week or 
ten days, then the sta tutory time f or appeal is shortened the same number 
of days . To render an appeal effective, a notice of appeal must be fil ed 
within thirty days of the date of the final order. M. S. A. 106.631, Subd. 2 
(b), L. 1947, C. 14·3, Sec. 63. The da te of t he order will be taken from the 
order itself. In my opinion the date disclosed by the order is prima facie 
the date thel'eof. Of COU l'se, the order is not effective until it is filed and it 
might be that the CO Ul' t would sa y that the real date is the date on which 
the order is fi led, although it might bear a previous date. 

So, it is my conclusion that t he appeal period begins to run from the 
date of the order establishing the ditch. 

8 

Renville County Attorney. 
April 11 , 1949. 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

602-E 

Hepair-Ditch Banks-Under the guise of r epair, ditch banks may not be 
resloped or waste banks leveled to the extent that damage is caused not 
contemplated when the ditch was originally constructed. Such proceed­
ings must be under the improvement s tatute-M. S. A. 106.471, 106.601. 

Facts 

A county ditch was constructed for drainage purposes. The proceedings 
were commenced in 1916 and completed in 1918. 

Repair proceedings are now pending. The contractor is about to remove 
trees on either s ide of the ditch to permit rcsloping and leveling of the waste 
ba nks . This operation may req uil'e the appropriation to the ditch of more 
land of the owners t han was originally taken by t he original waste banks 

• 
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which were not leveled. At the time that the ditch was constructed and at 
the time that it was established the lands through which the ditch passes 

were considered damaged and damages were calculated on the ~asis of 
acreage. It is now claimed that more acres will be appropriated to the ditch 
when the banks are resloped and the waste banks leveled. 

Question 

In such a proceeding, is the county liable for damage resulting from a 
change of slope of the banks and leveling the waste banks, including the 
removal of trees to make possible the operation? 

Opinion 

Our drainage laws are based upon the police power, the power of eminent 
domain and the taxing power. DURne11's Digest, Sec. 2819. 

I presume that the present pending repair proceedings are pending 
under authority of M. S. A. 106.471. Subd. 1 of that section defines the term 
"repair." Under that definition, a repair may include resloping of open 
ditches and leveling the waste banks thereon if deemed essential to prevent 
further deterioration. Under this definition it appears that a repair is 
intended to restore the system as nearly as practicable to the same condition 
as when originally constructed or subsequently improved. Whether the 
l'esloping and leveling is a repair or improvement would, in my opinion, 
depend largely upon the character of the area through which the ditch passes. 
If the ditch is comparatively shallow, the resloping process and the leveling 
process might result in no damage and might in fact be an actual benefit to 
the land by the elimination of abrupt banks and making it possible for live­
stock, machinery and vehicles to pass through the ditch from one side to the 
other. 

But assume another s ituation. The area is not comparatively level. The 
surface is abruptly rolling. A deep ditch is required with wide excavation. 
Great quantities of earth were removed when the ditch was constructed, and 
depo" ited in high waste banks. Buildings and valuable trees were in close 
proximity to the ditch. If in such a situation the waste banks are resloped 
and the waste banks leveled, it requires the removal of buildings a nd trees. 
The character of the operation might be such that the result would not be 
to place the ditch in the same condition as when originally constructed or 
subsequently improved. It would be more in the nature of an improvement 
than in the nature of a repair. In the s ituation Jas t described it could not 
be said that the resulting damage was contemplated when the ditch was 
constructed. It could not be said that the damages paid at the time of con­
struction contemplated the taking of the property which · was taken or 
destroyed in making the so-called repair. In other words, it could not be 
said that Minn. Const. Art. I, sec. 13, had been observed. It could not be 
claimed with any justification that just compensation had been paid or 
secured for the property damaged or destroyed. If the proceeding taken at 
the t ime that the ditch was established did not contemplate the taking of 
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the property intended to be taken in the repair proceeding, then such prop~ 
erty cannot be taken or damaged without jus t compensation first paid or 
secured. 

It appears to me that it is not 50 much a question of law as it is a 
ques tion of fact whether property is to be damaged in the repair proceeding 
beyond that contemplated at the time of the original construction or subse­
quent improvement of the ditch. 

There may be a lurking danger in confusing repair proceedings under 
Sec. 106.471 with improvement proceedings authorized by Sec. 106.601. 

It is t r ue as stated in the opinion of the Attor ney General, File 602d, 
dated July 21, 1948, that the law relating to the r epair of ditches does not 
contemplate the payment of damages in repair proceedings. But in proceed­
ings for the improvement of a ditch there is machinery through which dam­
ages may be ascertained a nd paid. M. S. A. 106.501, subd. 2. 

I am of the opinion that the definition above mentioned, relating to 
repairs, must be read and applied with discretion. I fail to see how the county 
could be held liable for damages. Gaare v. Board of County Commissioners, 
90 Minn. 530, 97 N. W. 422. But if the repairs involved damage to the land 
not contemplated by the original construction, the right to so damage the 
land must be acquired through the right of eminent domain. \Vesterson v. 
State, 207 Minn. 412, 291 N. W. 900. This contemplates an improvement 
proceeding rather than a repair proceeding . 

ln this opinion only the rights of the county are considered. No attempt 
is made to consider the rights of the landowners to enjoin the doing of an 
una uthorized act. 

9 

Steele County Attorney. 
September 12, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-J 

Soi l Conservation Dis trict-Powers-Lacks power and authority to purchaije 
or lease lands exclusively for a recreation area-M. S. A., C. 40. 

Ques tion 

As to the powel' and authority of a soil conservation district to lease 
lands to be used as a recrea tion area. 

Opinion 

The manner and method of creating a soil conservation district is pro­
vided for in Sec. 40.04. Such a district when created, and upon compliance 
with said section, subdivis ion 6 thereof, sha11 become a governmental sub· 
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division of the state and a public body corporate and politic. The powers 
of the district thus created and constituted are enumerated in Sec. 40.07. 
No specific authori ty or power to purchase or lea se lands exclusively for a 
recreation area or for recreation purposes has been by statute conferred 
upon a soil conservation district. The title of the original act, Laws 1937. 
c. 441, which is as follows : 

.. An act to cause to be created soil conservation districts to engage 
in conserving soil resources, and preventing and controlling soil erosion, 
to establish the state soil conservation committee and to define its 
powers and duties and to define the powers a nd duties of soil conser­
vation districts, and to provide· for means and methods of establishing 
land use practices and to provide for the establishment of boards of 
adjustment in connection with land use regulations and to define their 
powers and du ties, to provide for t he enforcement of the provisions 
hereof, and to provide for the discontinuance of such soil conservation 
districts." 

negatives any presumption that a soil conservation district, authorized to 
be created under this law, or amendments thereto, should carry on recrea­
tional activities and acquire or lease lands for such purpose. These statutory 
provjsions and the title of the original act compel the conclusion that a soil 
conservation district does not have the power to purchase or lease lands 
exclusively as a recreation area or for recreational purposes. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Minnesota State Soil Conservation Committee. 
March 24, 1949. 705-A-3 

COURTS AND CRIMINAL LAW 
COURTS 

10 
Actions-Habeas Corpus - Children-Dependent or Neglected-Custody­

Enforcement of court order by contempt proceedings or habeas corpus­
M. S. A., 260.11. 

Facts 

Under authority of M. S. A. 260.11, a petition was filed which resulted 
in a court finding of neglect and an order committing the children named 
in the petition to the custody of the Director of Social Welfare. 

Your letter calls attention to language found in the cited section, " Upon 
making an order of commitment to the director of social welfare, the judge 
or clerk shall mail or deliver a copy thereof to the di rector of social welfare, 
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and the child shaH be delivered by order of the court to the county welfare 
board, as the representative of th.e director of social welfare, to be cared for 
a s direc ted by the director of social welfare," 

Questions 

1. Is thi s statute to be understood as authorizing the court to make an 
order direc ting the person who has custody of the children to deliver 
them to the county welfare board? 

2. Is such order to be enforced in contempt proceedings ? 

3. What is the procedure to enforce the order requiring delivery of the . 
children to the welfare board? 

Opinion 

The court makes an order of commitment. That order de termines the 
direc tor of social welfare to be the lawful custodian of the child. The words 
of the s tatute "and the child shaH be delivered by order of the court to the 
county welfare board" constitute authority to the person in custody of the 
child at the time that the order is made to hand over to the county welfare 
board the person of the child. The law imposes the duty on the part of t he 
custodian. It appeal'S to me that that duty would not be increased if the 
order mentioned contained a pos it ive command on the custodian to make 
delivery of the child to the county welfare board. 

Under certain facts, contempt pro~eedings might be appropriate for 
the enforcement of the order. But in order that contempt proceedings be 
considered appropriate, there should be personal service of the order on the 
custodian and this se rvice would necessari ly be made in the same manner 
as the service of a res training order. Prerequisite also would be a demand 
by the director upon the custodian at the place of detention and a refusal 
by the custodian to de liver to the director at such place. 

After it had been adjudged that the proper custodian is the director, 
custody could be obtained by the director through a writ of habeas corpus. 

11 

Dodge County Attorney. 
January 10, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

840-A-9 

Actions-Replevin-Service of Process-Claim and Delivery Proceedings. 
S herifi' has no authori ty to serve requisition in county other than own 
and to take thereunder personal property located in county other than 
his own-M. S. A. 565.04. 
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Facts 

"Section 542.06 (M. S. A.) provides that actions to recover the pos­
session of personal property wrongfully taken shall be tried in the 
county in which the taking occurred, or, at plaintiff's election, in the 
county where he resides ; and in other cases in the county in which the 
property is s ituated. 

"A replevin action has recently been started here in Renville County 
where the venue has been laid in Renville County. the county in which 
the taking occurred; the property. however, is s ituated in another county 
adjoining Renville County. A Wl'it of Replevin has been issued to the 
Sheriff of Renville County to take the personal property involved in the 
action. 

"The question has arisen as to whether or not the Sheriff of Ren­
ville County, in which county the venue of the replevin action is laid, 
has the authority to serve the Writ of Replevin and take the property 
where the property is situated in an~ther county. It would seem to me 
in this case, where the venue was laid in Renville County, that the Writ 
of Replevin would have to be directed to, served by and the property 
taken and seized by the Sheriff of the County in which the property is 
located. 

"The statute is s ilent on a situation of this kind, and I am unable to 
find any law backing me up one way or the other." 

Although you do not so specifically state, we assume the action was 
commenced in the District Court of Renville County under the claim and 
delivery statute, M. S. A. 565.01 et seq., and that the " Writ of Replevin" 
to which you ref er is the statutory requis ition to the sheriff prescribed by 
M. S. A. 565.04 . 

Question 

In the circumstances stated, does the Sheriff of Renville County, as 
sheriff, have the authority to serve in a county other than his own the requi­
sition in the claim and delivery proceedings and to take the personal prop­
erty located in a county other than his own under the requisition '1 

Opinion 

The question is answered in t he negative. 

We concur in your view that, where the venue is laid in Renville COUJlty 
and t he personal property described in the affidavit of claim and delivery 
is located in a nother county, the requisition should be "directed to, served 
by and t he property taken and se ized by the Sheriff of the County in which 
the property is located!' 

Authority for this conclusion is found in Daigle v. Summit Mercantile 
Company (1919),144 Minn. 178, 174 N . W. 830. The case cited was an action 
to recover damages for malicious assault. The defendant Mercantile Com­
pany held a chattel mortgage against the plaintiff. The company began an 
action in the District Court of Beltrami County to foreclose the mortgage 
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and, in connection t herewith, instituted replevin proceedings to obtain pos­
session of the mortgaged property. The Sheriff of Beltrami received the 
papers for service and turned them over to a deputy. onc Simon Thompson. 
The deputy Shel'iff went to plaintiff's house in Itasca County to serve the 
papers. While attempting to do so, Simon Thompson got into an altercation 
with the plain tiff, which ,wns f ollowed by an assault upon him. The trial 
resulted in a verdict for the plaintiff against the defendants. On appeal 
Irom an order denying a motion f or new trial, t he Mercantile Company 
assigned as error the t rial court's refusal to direct a verdict in its favor, 
the company's principa l conten tion being tl)at the request should have been 
granted because Simon Thompson was not the company's agent at the time 
of the assault and that, even if he was , he was not acting within the scope 
of the agency or in furtherance of the company's business. In respect of 
such contentions, the Supreme Court, in affirming, said: 

"We do not sustain either contention . As deputy s heriff of Beltrami 
county. Thompson had no a uthority to serve a s ummons or take prop­
erty under the reple\' in papers in Itasca county. As an individual , he 
had a right to serve the summons there, but not to t ake the mortgaged 
property against t he will of t he p laintiff. In all tha t he did in these 
respects he was acting ns the agent of the Mercantile Company and 
not as a public officer." 

See a lso 5 Dunnell's Minnesota Digest, § 8740. 

Your attention is directed to the following expressed language of 
M. S. A. 565.04: . 

12 

u ••• and upon receipt of the affidavit, endorsement. and bond the 
sheriff sha.lI fort hwith take the proper ty. if in the possession of the 
defendant or his agent, and retain it in his custody until delivered as 
hereinafter provided." 

Renville County Attorney. 
December 13, 1949 . 

LOWELL J. GRADY. 
ASRist ant Attorney Genera l. 

~90-A-2 1 

Appeals - Assessments - Local Improvements-Appeals from assessment 
of benefits - Under ci ty charter, not entitled to trial of such issue by 
jury as a matter of right - The court could in its discretion submit 
s pecial questions of fact to the jury. 

Facts 

"Sections 185-186-187 of the City Charter of the City of Willmar 
deal with appeals to the District Cour t by any person interested in any 
property assessed f or local improvements, such as the construction of 
curbing, laying of bituminous paving, etc. 
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"Section 187 states in part as follows: 

.. 'Such appeal shall be tried by the Court, without a jury, at a gen­
eral or special term without pleading, other than above stated.' 

"As City Attorney, 1 have had served upon me two notices of 
appeal from orders confirming assessments, the appellant seeking to 
obtain trial of the issue of benefits and damages to a jury. which is 
specifically excluded by our Charter." 

Question 

Whether the appellant is entitled to a trial by jury. 

Opinion 

I do not feel that the appellant is entitled to a trial by jury as a matter 
of right. The constitution guarantees the right to a trial by jury as it 
existed at the time the state was admitted to the union. That right to a 
trial by jury would not extend to the trial of an appeal from the assessment 
or benefits for local improvements. 

The charter specifically provides that such an appeal shall be tried by 
the court without a jury. This is not in contravention of the constitution or 
of any statute. 

However, the court could in its discretion submit special questions of 
fact to a jury for its answer. The appellant could by motion ask the court 
to submit such special questions. It would then be in the discretion of the 
court whether to submit special questions or not. 

13 

Willmar City Attorney. 
September 19, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

6 

Commissioner - May engage ip private practice of law if it does not inter­
fere with or conflict with official duties-M. S. A. 489.02, 626.763, 629.41, 
570.01, 571.61. 

Question 

"May the Court Commissioner of Hennepin County engage in the 
private practice of law while he is acting as such Court Commissioner?" 

Opinion 

There is no statutory provision forbidding the Court Commissioner of 
Hennepin County to engage in the private practice of law. 

However, in my opinion, it is incumbent on that commissioner to refrain 
from any outside activities which would unduly interfere with the proper 
performance of the duties of his office. The Court Commissioner of Henne-
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pin County is paid a yearly salary for performing such duties as are imposed 
upon him by statute. For him to accept law business of a nature that would 
compel him to be absent from his office or require so much of his time as to 
render him unava ilable for the discharge in a reasonable manner of his 
official obligations would, I believe, be inconsistent with the fulfillment of the 
responsibilities of the office held by him. 

Among the duties of a court commissioner are those enumerated in 
M. S. A. 489.02, 525.763, 629.41, 570.01, and 571.61, which include the author­
ity to "exercise the judicial powers of a judge of the district court at cham­
bers." In the practice of law by a court commissioner, it would appear that 
he should not accept an y private legal business which would in any way 
be in conflict with his above enumerated or other official duties or which 
involved any matter that reasonably could be assumed to be of a nature 
with which the court commissioner might in his official capacity become in 
some way connected. 

14 

Hennepin County Attorney. 
March 6, 1950. 

J. A. A. BURNQUIST, 
Attorney General. 

128-B 

District - Clerk - Fees - Marriage certificate - For filing and recording. 
L . 1949, c. 374. M. S. A. 517.08, 517.10, 517.11, 517.12. 

Question 

Whether, under L. 1949, c. 374, the clerks of court are entitled to a fee 
of $3.00 or a fee of $3.26 "for services rendered in connection with the issu­
ance of marriage licenses and recording the marriage certificates." 

Opinion 

The sections of M. S. A. here material provide as follows: 

"517.11. Every person solemnizing a marriage shall immediately 
make a record thereof, and within five da"ys after the ceremony file 
with the clerk of the district court of the county in which the license 
was issued the third certificate. as provided for in section 517.10, which 
certificate shall be ~led and recorded by the clerk in a book kept by him 
for that purpose) 

"517.12. Every person solemnizing a marriage shall make a record 
thereof, and within one month make and deliver to the clerk of the dis­
trict court of the county where the marriage took place. or of the county 

l L. 1949, c. 874 delded from M. S. A. 517.11 the followine words : "and the clerk Ihall be 
entitled to receive 25 cents for recording the certlftcate from the person off"erln~ the .. me 
for record." 
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to which the county is attached for judicial purposes, a certificate under 
his hand containing the particulars mentioned in section 617.11, which 
certificate shall be fi led and recorded by the clerk in a book by him kept 
for that purpose, and the clerk shall be entitled to receive the sum of 
25 cents for recording the certificate from the person offering the same 
for record. The clerk of the court shall execute a receipt to the person 
delivering the certificate. which receipt shall be of even date with the 
delivery of the certificate and contain substantially all of the f acts set 
forth in the certificate; be s igned by the clerk and have affixed thereto 
the seal of the court." , 
The confusion arising from these two statutes as to the proper county 

for the filing of marriage certificates is t he subject matter of Attorney 
General's opinion dated May 6, 1926, and printed as opinion No. 221 in the 
Attorney General 's Report for 1926, to which you are referred. 

G. S. 1894, § 4778 provided that the marriage certificate should be filed 
with and recorded in the office of the clerk of the district court of the county 
where the marriage took place. This provis ion was carried forward into 
R. L. 1905 as § 3562, with no change therein. At the legislative session of 
1906, at which session the Revised Laws of 1905 were adopted, G. S. 1894, 
§ 4778 was amended by L. 1905, c. 294, in cer tain particulars, but the pro­
vision thereof requiring that the certificate be fil ed and recorded in the office 
of the clerk of the district court of the county where the marriage took place 
remain unaffected. Accordingly, at the close of the 1905 session the law on 
the matter was R. L. 1905, § 3562, as amended by L. 1905, c. 294. That sec­
tion of R. L. 1905, as so amended, was the same as what now appears as 
M. S. A. § 517.12. 

L. 1909, c. 386, amended R. L. 1905, § 3562. so as to require that the 
certificate be filed and recorded in the county in which the license was issued. 
That chapter is the genesis of the present M. S. A. 617.11. What is now 
carried as § 517.12 was supplanted by the provisions of L . 1909, c. 386, now 
carried into § 517.11. For some reason which defies explanation, the editor 
of General Statutes 1913 carried the provisions of R. L . 1906, § 3562, as 
amended by L. 1905, c. 294, into G. S. 1913, § 7099, notwiths tanding that 
such provisions had been amended by L. 1909, c. 386. The provisions of 
L. 1909, c. 386, were carried into General Stat utes 1913 as § 7098. Imme­
diately following § 7099 the editor of General Statutes 1913 made the fol­
lowing note: 

G. S. 1894 § 4778 "was G. S. 1866 c. 61 § 11, amended by 1871 c. 94 
§1, and 1883·c. 68 § 1. Said act s were repealed by §§ 9428,9434,9445"; 
and the editor acknowledged t hat what he carried into G. S. 1913 as 
§ 7099 was apparently superseded by G. S. 1913, § 7098. 

G. S. 1913, § 7098, was ult imately carried forward, without amendment, 
into Minnesota Revised Statutes as § 617.11. 

And, for some other reason equally defiant of explanation, the provi­
sions of G. S. 1913, § 7099, were ultimately carried forward into Minnesota 
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Revised Statutes as § 617.12 thereof, immediately following which, in 
M. S. A., the revisor makes this observation : "This section may be super­
seded by section 617.11." 

The 1945 act of the legislature adopting Rnd enacting the ljMinnesota 
Revised Statutes" is quoted in 1 M. S. A. p. vii. Under § 1 of that act, 
M. S. A. 517.12 was "adopted and enacted," but § 3 of that act expressly 
provides: 

uSec. 3. The laws contained and compiled in 'Minnesota Revised 
Statutes' are to be construed as continuations of the acts trom which 
compiled and derived and not as new enactments." 

If any effect be given to the language of § 3 of that act, it appears that 
the revisor's observations that M. S. A. 517.12 "may be superseded by section 
617.11" is correct. In any event, we know that L. 1949, c. 374, is the latest 
expression of the legislative will on the subject matter, and by that chapter 
the legislature deleted from M. S. A. 617.11 the former provision that "the 
clerk shall be entitled to receive 25 cents for recording the certificate from 
the person offering the same for record." That evinces a clear intention on 
the part of the legislature that the filing and the recording of the marriage 
certificate should be covered by the $3.00 fee payable to the clerk under 
M. S. A. 617.08 "for administering the oath, and issuing, recording, filing 
all papers required." This conclusion is fortified by the circumstance that, 
in amending § 517.10 by L. 1949, c. 374, t he legislature made the require­
ment that the person solemnizing the marriage shall Hprepare under his 
hand three certificates thereof," one of which shall be given to each of the 
contracting parties, and the third certificate is required to be filed and 
recorded under the provisions of § 617.11. the amendment of which by 
L. 1949, c. 374, deleted the 25 cent fee for the c1erk. 

15 

Chisago County Attorney. 
May 20, 1949. 

LOWELL J . GRADY, 
Assistant Attorney General. 

144.B·17 

District-Clerk-In tax proceedings-When payable-M. S. A. 279.24. 

Opinion 

The fees of the clerk of the district court specified in M. S. A. 279.24. 
are paid for all services of the clerk in tax proceedings, except oaths to wit­
nesses on trial. The charge may be made by the clerk at any time that he 
wishes to make it but it appears that it cannot be paid until the service is 
complete, and the service is not complete until the tax judgment is entered. 
But such statutes must be practically admi~istered. Suppose there are two 
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cases contested and in all other cases judgment is entered by default. If the 
county board allowed the fees and they were paid before the entry of the 
judgment in the two cases, it would appear to me that the maxim de minimis 
non curat lex applies: 

16 

Washington County Attorney. 
March I, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

144-B-5 

District - Clerk - Judgments - Execution - On whose application issued 
- Endorsement - M. S. A. 550.01, 550.04 . . 

Facts 

The clerk of the district court has refused to issue executions on judg· 
menta for the payment of money to any person except the judgment creditor 
or his assignee or his attorney if the application for the execution was made 
within two years after the date of t he judgment. 

Parties other than those above named request t he issuance of an exe­
cution and they then direct the sheriff upon r eceipt thereof to proceed to 
levy on the property of the judgment debtor. You say that you have advised 
the sheriff that before he proceeds to enforce the judgment under execution 
that the execution should be endorsed by the party applying therefor. or his 
attorney. as required by M. S. A. 550.04. 

Questions 

1. Has the Clerk of Court the authority to issue Execution to allY one 
other than the party in whose favor a Judgment is given, or to the 
Assignee of such Judgment? 

2. When the person demanding the Execution claims to be an Assignee 
of the Judgment, is it not proper for the Clerk to require him to 
produce and file his Assignment? 

3. Should not the Sheriff require that the Execution be endorsed by the 
party applying therefor or his attorney before proceeding there­
under? 

Opinion 

I concur in your conclusion t hat the clerk should not deliver an execu­
tion issued on a judgment requiring the payment of money except to the 
judgment creditor, or the assignee of the judgment. or the attorney for 
either of them. M. S. A. 550.01. 
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A judgment is a contract. Contracts are assignable. The clerk has in 
his office a record of the judgment and until an assignment thereof is filed 

. in his office he has no evidence of any rights of the assignee and he is 
justified in refus ing to issue an execution upon an application of the assignee 
of a judgment when the assignment of the judgment has not been filed in 
his office. 

One of the t hings r equi red by M. S. A. 550.04 is that the execution be 
endorsed by the party applying therefor, or his attorney. If the sheriff 
receives an execution in aU other respects complying with this section, but 
not endor sed by the party applying therefor, or his attorney, t hat execution 
does not meet the requirements of the statute. When the sheriff receives 
an execution, the law requires him to execute it. Sec. 550.08. But he is 
required to execute the writ caUed for in Sec. 660.04 and when the writ does 
not conforlJl to those requirements, it is my opinion that it calls for the 
performance of no duty on the part of the sheriff. It is, accordingly, my 
opinion that, when the sheriff receives an execution which is not endorsed 
by the judgment creditor or t he ass ignee thereof or the attorney for either 
of them, he should return the execution to the person from whom he 
receives i t and cal1 attention to the defect. 

17 

F aribault County Attorney. 
October 14, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

144-B-3 

District - Clerk - Records - Public - Right of inspection and examina­
tion generally. 

Question 

What are the rights of the public to inspect public records in the office 
of the clerk of the district court? 

Opinion 

The term "public records" has been frequ ently defined by our courts. 
No hard and fa st rule can be laid down. Public records are frequently defined 
as those which a public officer is required by law to keep. Barrickmon v. 
Lyman (1913), 155 Ky. 710, 160 S. W. 267; Fidelity Trust Company v. Clerk 
of Supreme Court (1900), 66 N. J . L. 495, 47 Atl . 451. However, not every 
record in a public office is a public r ecord even though it is kept at public 
expense. State ex reI. Cook v. Reed (1905), 86 Wash. 638, 79 Pa. 306, and 
Fidelity Trust Company v. Supreme Court, supra. Whether a particular 
record constitutes a public record must be left for determination in each case 
from the specific facts considered. 
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The right to inspect public records is statutory. At common law the 
right of inspection of public records is limited to those having an interest 
sufficient to maintain or defend an action for which the document sought will 
furnish evidence or information. The King v. Justice of Stafford (1837), 
6 A. D. & El. 84, 1 Nev. & P. 260; State ex reI. Ferry v. Williams (1879), 
41 N. J . L. 332, 27 L . R. A. 82. 

An early statute in this state covered a ll records in the offices of the 
probate court, county auditor, and clerk of the district court. Laws 1887. 
c. 83 ; G. S. 1878, vol. 2 (1888 Supp. c. 8, §§ 271, 272) ; G. S. 1894, §§ 887, 888. 
In the r evision of 1905 the office of t he register of deeds was included. R. L. 
1905, §§ 614, 615, and these two sections now constitute M. S. A. § 382.16, 
which reads as follows : 

"The several judges of probate, county auditors, registers of deeds, 
and clerks of the district court, during the hours when their r espective 
offices are open, or are required by law to be kept open, shall exhibit any 
papers, files, or records of their office or in their official custody, for 
the inspection of any person demanding the same, free of charge, except 
in cases where f ees are provided by law, and then upon tender of such 
fees. 

"The several county auditors, judges of probate, and clerks of the 
district court, during the hours when t heir respective offices are requir~d 
by law to be open, shall furnish to any person demanding the same a 
certified copy of any record, file , or paper in their office or in their 
official custody upon tender of such fees t herefor as are by law allowed 
to registers of deeds for like services." 

This s tatute, in so f ar as the records in the office of the clerk of court are 
concerned, must be examined in light of certain duties imposed upon the 
clerk under the provisions of § 485.06, which reads as follows: 

"The clerk, upon request of any person, shall make search of the. 
books and r ecords of his office, and ascertain the existence, docketing, 
or satisfaction of any judgment or other lien, and certify the result of 
such search under his hand and the seal of said court, g iving the name 
of the party against ~hom any judgment or lien appears of record, 
the amount thereof, and the time of its entry i and, if satisfied of its 
satisfaction, and any other entries requested relative to such judgment. 
N.othing in this section shall prevent attorneys or others from having 
access to such books and records at all reasonable times, when no cer­
tificate is necessary or required." 

The dut ies of the clerk with respect t o filing papers was stated by the 
court in Rosenthal v. Davenport, 38 Minn. 543,544, 38 N. W. 618: 

uIt was the officer's (clerk of court) duty t o file each one of the 
several papers thus delivered to him for that purpose, and to deposit 
them in a proper place for t he keeping of such papers, so that they 
might be found, and the fact of t heir having been filed discover ed, upon 
such examination as one interested in the subject, or the officer himself, 
might be expected to make. If he failed in this duty, he was negligent." 
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State ex reI. Clay County Abstract Company v. G. D. McCubrey, 84 
Minn. 489, 87 N. W. 1126, involved the right to examine and inspect records 
in the office of the clerk of district court. The statutes there considered by 
the court are in terms identical with sections 382.16 and 486.06. The opinion 
is abstracted in the syllabus as follows: 

"G. S. 1894, §§ 861, 862, 887, construed, and held to authorize and 
permit the examination and inspection of the records and files in the 
office of the clerk of the district court by any and all citizens, without 
limitation as to any particular person or class of persons, and are not 
repugnant to the constitution either as arbitrary, unequal, or class 
legislation. 

"The right to inspect and examine public records by a person having 
no interest therein does not exist at common law, and the purpose of 
the statutes aforesaid was to extend that right or privilege to all 
citizens. It was competent for the legislature to do so, and to surround 
the privJlege thus extended with such restrictions and limitations as 
that body deemed necessary and proper. 

USuch statutes do not authorize an examination or inspection of 
the records and files in the office of the clerk of the district court by any 
person when the purpose thereof is to complete and certify to abstracts 
of title to real estate. When such is the purpose of an examination, 
the clerk may refuse to permit it to be made. A person desiring an 
examination or inspection of the records for that purpose is required 
by the statutes to apply to the clerk therefor; and that officer, as custo­
dian of the records, may determine for what purpose an intended inspec­
tion thereof is demanded." 

In commenting on the nature of the office and the rights of the clerk in con­
nection with the inspection of his records the court, at page 443, said: 

UThe clerk is the representative of the stnte, the custodian of and 
responsible for the safekeeping of the records and files in his office, and 
has the clear right to determine the purpose for which inspection of 
such records is demanded. That right of determination becomes a duty, 
and he is bound to exercise it impartially. For any wilful or intentional 
misuse of the power he would be liable as for any other act of mis­
conduct in office. The statutes clearly limit the right of inspection, and 
some person other than the person wishing to examine them must be 
clothed with authority to determine the purpose of an intended inspec­
tion. The clerk, as the custodjan of the records, is the proper person 
to perform that duty." 

See also State v. Rachac. 37 Minn. 372, 35 N. W. 7. 

In addition to the right of inspection as provided by section 386.16 the 
legislature by Laws 1941, c. 553, M. S. A. § 15.17 covered practically the 
entire field of the right of inspection and examination of public records . 
The pertinent provisions of this section are as follows: 
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"Subdivision 1. All officers and agencies of the state, and all officers 
and agencies of the counties, cities, villages, and towns, shall make and 
keep all records necessary to a full and accurate knowledge of their 
official activities. All such public records shaH be made on paper of 
durable quality and with the use of ink, carbon papers, and typewriter 
ribbons of such quality as to insure permanent records . Every public 
officer and agency is empowered to record or copy public records by any 
photographic device, approved by the Minnesota historical society, which 
clearly and accurately records or copies them. 

"Subdivision 4. Every custodian of public records shall keep them 
in such arl'angement and condition as to make them easily accessible 
for convenient use. Except as otherwise expressly provided by law, he 
shall permit a ll public records in his custody to be inspected, exa mined, 
abstracted, or copied at reasonable times and under his super vision and 
regulation by any person; and he shall, upon the demand of any person, 
furnish cel,ti fied copies thereof on payment in advance of fees not to 
exceed the fees prescribed by law." 

Under this section every custodian of public records is r equired to permit 
all public r ecords in his custody to be inspected, examined, abstracted, or 
copied at a ll reasonable times under his supervision and regulation by any 
person, t he only exception being those records which by law are confidential 
or of a similar nature and by statute are not open to the public generally 
for examination and inspection. See sections 257.3 L and 259.09. 

It is for the clerk to determine t he manner and the times when t he 
records in his office may be inspected and examined. His requirement in that 
respect should not be unreasonable nor arbitrary. 

We do not believe that section 15.17 should be construed so as to abro­
gate or nullify t he provision of section 485.06 imposing certain duties upon 
t he clerk of the district court, nor the p rovision of sections 257.31 and 259.09 
and statutes of like import which relate to the confidential nature of certain 
public r ecords. 

Other cases and authorities examined in connection herewith are: 

United States ex reI. v. Stowell, 19 Fed. R. (2nd) 697. Petition for writ 
of certiorari denied in 275 U . S. 531: 

Cormack v. 'Valeott, 37 Kan. 391: 

Belt v. Prince, 73 Maryland 289, 60 A. L. R. pp. 1367, 1368, and 1369 ; 

State v. Scow, 93 Minn. 11, 100 N. W. 382; 

Nixon v. Dis patch Printing Company. 101 Minn. 309, 112 N. W . 258. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Carlton Count y Attorney, 
Febr uary 8, 1949. 861-i 
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18 

District - Jury - Compensation - Fees and mileage - Round trip­
M. S. A. 357.26, as amended by L. 1949, c. 101. 

Facts 

M. S. A. 357.261 provides, so far as here material, that each Upetit juror 
shall receive $5.00 pel' day. including Sundays, for attendance in district 
court, and ten cents for each mile traveled in going to and returning from 
court." Waseca County is a small county geographically and no juror lives 
more than approximately 22 miles from the County Seat. Consequently, it 
is the practice to commute daily from their homes. 

Question 

Where a juror, attending court on successive days during the week. 
returns to his place of residence at the end of each daily court session, is 
such juror entitled to the mileage allowance prescribed by M. S. A. 867.26 
for each daily round trip? 

Opinion 

The question is answered in the negative. 

You are referred to Opinion No: 116 of the 1932 Report of the Attorney 
General for a discussion of the question of the allowance of fees and mileage 
to petit jurors. That opinion hold's, in effect, that, where the court recesses 
from Friday to Monday of each week during the term, jurors are entitled 
to their mileage, home and return, each week, in the event no per diem is 
allowed for the week-end days during which the court is in r ecess. Where 
the court recesses or adjourns over the week-end or for a definite period. 
jurors on the panel are not entitled to the per diem compensation for the 
days during which the court is recessed or adjourned. because such jurors 
are not Ilin attendance" in court on those days. See Opinion No. 457, 1912 
Report of the Attorney General; Opinion No. 281, 1934 Report of the Attor­
ney General. 

From the foregoing cited opinions. it seems clear that the right of a 
juror to mileage aHowanee must be considered in connection with, and not 
separately from, his right to the per diem allowance. 

As stated in Mason v. Culbert, 41 P. 464, uThe per diem provided by 
the statute is not intended to be in t he nature of a salary for the time t hat 
he is serving as a juror. or as wages for trying a cause, but rather as a 
compensation for t he time during which he is withdrawn from his ordinary 
avocation and in actual attendance upon the court." 

Where the court recesses or adjourns from Friday to Monday of each 
week-end, jurors are entitled to their mileage. home and return, each week. 
because they r eceive no per diem for the intervening Saturday and Sunday 

IAI amended by L . 1949. c. 101. This amendment merely Inerealles the per diem from $40.00 
to 16.00; it does not affect the milealtc allowance lone prescribed by the l tatute. 
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(see Opinion No. 116, 1932 Report of the Attorney General), but, in the 
situation presented by you, the jurors return to their respective places of 
residence each successive day during the pel'iad while the court is in session, 
and for each such day the jurors receive their per diem allowance. Under 
such circumstances, the jurors are not entitled to mileage for their daily 
trips. Of course, for their week-end trips when the court is recessed or 
adjourned, the 8it4.8tion is different. 

The application of the foregoing general rule will, in most instances, 
I believe, resolve the question in any particular case. Illustration : Daily 
court sessions are held from Monday through Friday in each of two succes­
sive weeks. On the second Friday the jury term ends. Juror A attends each 
daily session during the entire term and each day returns to his place of 
residence. Juror A is entitled to mileage for two round trips - one for a 
trip each way at the beginning and the end of the term, and one for a trip 
each way for the intervening week-end adjournment. Juror B attends court 
on Monday and Tuesday of the first week. He is then excused until Friday 
morning or the first week. at which time he reports back and thereafter 
until the end of the term is in attendance at each daily session. Juror B 
is entitled to mileage for three round trips: one for a trip each way at the 
beginning and end of the term, one for a trip home Tuesday evening of the 
first week and his l'eturn to court on Friday morning of the first week. and 
one for a trip each way for the intervening week-end adjournment. 

If in any particular case the foregoing general rule cannot justifiably 
be applied, the clerk should refer the peculiar facts of that particular case 
to the presiding judge for direction. 
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Waseca County Attorney. 
April 4, 1949. 

LOWELL J. GRADY, 
Assistant Attorney General. 

260-A-4 

Justice - Appeal to distr ict court - Upon dismissal of appeal sentence and 
judgment of justice court r einstated - Cash bail not authorized upon 
a ppeal to district court - Cash bail when accepted by justice s hould be 
returned upon filing of a proper appeal bond. 

Facts 

Defendant was convicted in justice court of the crime of illegal posses­
sion of muskrat hides. A tine was imposed, which was not paid, and the 
defendant was committed to the county jail. Before the sentence imposed 
had been served, defendant served a notice of appeal and filed a cash appeal 
bond of $250 with the justice of the peace. 

• 
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It is now claimed by the defendant that this cash bond was furnished 
by his father, and did not belong to the defendant . Thereupon, defendant 

was released and a mot ion was made in the district court to dismiss the 
appeal because t he appeaJ was improperly perfected and not paid because 
no propel' a ppeal bond had been filed. The district court before whom such 
motion was made permitted the defendant to file a proper appeal bond. At 
a subsequent term of the district court a motion to dismiss was made by 

the state for want of prosecut ion, and the mot ion was granted. The district 
court then made an order remanding the case to the justice court. 

Question 

May the justice of t he peace now deduct from the cash bail of $250 the 
unpaid fine and pay the balance over to the defendant ~ 

Opinion 

The statute provides for an appeal bond, with sufficient surety. to be 
approved by the justice, conditioned that the person appealing shall appear 
before t he district court on the first day of the general term thereof next to 
be held in and for the same county. M. S. A. § 633.20. 

There does not appear to be any statute authorizing a justice of the 
peace to accept cash in lieu of a bond with sureties, as provided in the above 
section. See printed opinions No. 273 and 274, Attorney General's Report 
1934. 

The dish-iet court, when the first motion to dismiss was made, permitted 
the defendant to file a proper appeal bond. When such appeal bond was 
filed, we believe that the cash bond which had been filed with the justice 
should have been returned to the defendant. Neither the justice nor the clerk 
of the district court were authorized to r etain the cash deposit bond after 
a proper a ppeal bond had been filed. 

The district eourt dismissed the appeal and remanded the case to the 
justice COUJ't. It docs not appear that the district court affirmed the judg­
ment of the justice, or that the order of the dis trict court provided for a 
judgment against the defendant, including t he fine which had been a ssessed, 
and the costs, as provided by § 633.25. Neither does it appear from the facts 
submitted that an execution had been issued upon the judgment of conviction 
in the justice court as authorized by § 633.33. The justice imposed a fine 
which was not paid, and the def endant was thereupon committed to the 
county jail. The provisions of § 633.18 in that respect were apparently fol­
lowed. See Baker v. U. S., 1 Gi l. 181; State ex reI. v. Rice, 145 Minn. 359, 
361, 177 N. W. 348 ; Dunnell's Digest, § 5349. 

In our opinion there is no statute authorizing the justice, upon the 
fncts stated, to seize and appropriate , in whole or in part, the cash bail 
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money of $260 and apply the same toward the payment of the fine assessed. 
Such a course of action would be in violation of the due process of law pro­
vis ions of both the state a nd f ederal constitutions. 
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Aitkin County Attorney. 
March 16, 1950. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

,266-B-ll 

Justices - Jurisdiction - Sentence - A justice of the peace may acquire 
jurisdiction to impose sentence outside his territorial jurisdiction by 
consent or waiver of the defendant. 

Question 

Has the justice of t he peace juris di~tion to try a case or accept a plea 
of guilty in Duluth, Minnesota, which has a municipal court, the crime hav­
ing been committed in St. Louis County but outside of the city of Duluth ? 

Opinion 

Ati to the place where a justice of the peace shall hold his court, M. S. A. 
630.02 provides as f ollows ; 

OlEvery justice of the peace shall keep his office in the town, village, 
city or ward for which he is elected; but he may issue process in any 
place in t he county, and, in his di scretion, f or the convenience of par­
ties, may make any civil or criminal process issued by him returnable, 
and may hold his court, at any place which he shall appoint in the 
town, village, or ward within his county adjoining the town or ward 
in which he resides, or in any village located within his town." 

Under this section, he would have jurisdiction in t he case of a crime com­
mitted in St. Louis County, but he could not try the case in any other place 
than that prescribed in Section 530.02 except by consent or waiver. 

]f the accused should waive his rights to be tried before the justice of 
the peace in the place prescribed in Section 530.02 and consent to be tried 
before him in t he city of Duluth, I think that he would then have jurisdiction 
to render a valid judgment in the case. 

In the case of Holmes v. Igo, 110 Minn. 133, 124 N. W. 974. the trial 
took place not at the office of the justice of the peace but at another place 
without his territorial jurisdiction. There was no claim, however. that ·any 
objection was made by any party to this proceeding, and the court a ssumed 
that the case was heard by the justice with the consent of both parties and 
for their convenience. The court said: 
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"Though the statutes require a justice of the peace, to, keep his 
office in the town, village, city. or ward for which he is elected, and to 
transact all his business t herein, the f act that he goes outside his town, 
village, city. or ward for the convenience of parties, and there hears 
and determines a case t heretofore brought and pending before him, and 
without objection, is not such a loss of jurisdiction as to invalidate 
the proceedings. By acquiescing in and taking part in the proceedings 
outside the territory for which the justice was elected, the parties 
waive any objection thereto." 

Where the court has jU.l'isdiction of t he subject matter, jurisdiction of 
the person may be conferred by consent. Anderson v. Hanson, 28 Minn. 400. 

In the case of State ex reI. v. Schulz, 142 Minn. 112, 171 N. W. 263, our 
court said: 

"In other words, consent cannot create a tribunal nor confer juris­
diction upon a tribunal which, under no circumstances, would have juris­
diction without that consent. But where there is an existing tribunal 
which, under one state of facts, would have jurisdiction, and under 
another would not, a party may so act that he will not thereafter be 
heard to deny that jurisdiction exists." 

It is, therefore, my opinion that a justice of the peace could try a case 
or accept a plea of guilty in the city of Duluth under the circumstances 
stated where that is done with the consent of the accused person . 

. Whether such consent would be implied if the case went to trial without 
objection in the city of Duluth, is a question I do not need to pass upon at 
this time. 

Question 
If the crime has been committed in St. Louis County outside of the city 

of Duluth, and in no city having a municipal court, can the defendant waive 
the jurisdiction of the justice of the peace and consent to enter a plea in 
the city of Duluth? 

Opinion 

I think the defendant could enter a plea before the municipal court in 
the city of Duluth if that court issues the warrant. 

Question 

If the defendant enters a plea of guilty under question one in the city 
of Duluth, would a sentence by the judge be a valid sentence, the time of 
appeal having expired? 

Opinion 

If the justice of the peace had acquired jurisdiction to try the case in 
the city of Duluth by consent or waiver of t he defendant, the sentence would 
be a valid sentence. 

St. Louis County Attorney. 
January 19, 1950. 

RALPH A. STONE, 
Assistant Attorney General. 

266-B-ll 
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21 
Justice - Vacancy - Until a vacancy occurs in the office of justice of the 

peace, the council has no power io fill a vacancy. 

Facts 

The village of Spring Valley has two justices of the peace. One is ill 
and unable to perform his duties. The other is absent from the village 
temporarily for a month . As a consequence, the village is without the 
services of a resident justice of the peace. You present this 

Question 

Does the village council have authority to make a temporary appoint­
ment to fill the factual vacancy until both justices are able to again perform 
their duties as such? 

Opinion 

The powers of the village council are entirely statutory. 

Upon the facts stated, no vacancy exists in the office of justic# of the 
peace. Without a vacancy. the council has no power to fill a vacancy. 
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Village Attorney, Spring Valley. 
March 17. 1949. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

266-A-12 

Juvenile - Jurisdiction - Children - Dependent - Neglected - Settle­
ment - Minor committed to Borne School for Girls - Illegitimate child 
born in public institution-M. S. A. 261.07, subd. 2 and 3. 

Facts 

Prior to 1945 A's mother and father were divorced, and by the divorce 
decree the custody, care, and control of A was granted to her mother, a 
resident of B County. In 1945 the Juvenile Court committed A, then 13 
years of age, to the custody, control, and guardianship of the Superintendent 
of the Minnesota Home School for Girls, in Stearns County, which commit­
ment is still in effect. In 1947 A was paroled and worked in R County. Her 
mother had previously left the state. There is nothing to show that the 
mother has lost her residence in B County or gained a new residence else­
where. In 1949 A was returned from R County to the Home School for 
Girls, where she was delivered of an illegitimate child, who is now at the 
school. Proceedings are contemplated to place A's child under the guardian­
ship of the Director of Social Welfare. 
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Question 

Does A have a legal domicile in B County? 

Opinion 

Vie assume that your reference to domicile implies residence and legal 
settlement, since t he question of the responsibility of the county is involved. 

Your first question is answered in the affirmative. M. S. A. 261.07. 
subd. 3 provides that every unemancipated minor shall have the same settle­
ment as the parent with whom he has resided, which, in this case, is A's 
mother, a res ident of B County. 

I have found no ca se in our Supreme Court on this subject, but the 
Hennepin County District Court, in In re Pelton, Hennepin County District 
Court No. 416195, followed this statute and held that the order of divorce 
awarding exclus ive control and custody of the child to one spouse fixes the 
legal se ttlement of the child as that of the spouse to whom he was awarded. 
Thercforc, A had settlement in B County in 1945, when committed to the 
Minnesota Home School , and. unless a new settlement has been effected. 
retains the same. Since the commitment has been in effect since 1945 to the 
present time and A has not yet reached her majority, she has been precluded 
from gaining a new settlement by M. S. A. 261.07, subd. 2, which provides 
that the time under commitment to the guardianship of the Director of 
Social 'Welfare cannot be included in gaining a new settlement. There being 
no showing that A's mot her has gained a new settlement, the effect , if any, 
of such action on her part upon A's status is not considered . It, therefore, 
appears that A's present settlement is in B County. It may be appropriate 
to mention at this t ime that by M. S. A. 261.07, subd. 3, it is provided that 
every child born in a state institution shall have settlement in the county 
in which the mother had settlement at the time of her commitment. 
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9. L. WARE, 
Special Assistant Attorney General. 

Beltrami County Attorney. 
February 2, 1950. 268·H 

Law Library - Fees Collectible as County Law Library Fees by District 
Court C1erk- L. 1949, c. 184 (M. S . 1949, §§ 140.34 ·140.46). 

Facts 

The county law library has been established in Winona County under 
L. 1949, c. 184 (coded as M. S. 1949, §§ 140.34.140.46). 

Section 8 of that act (M. S. 1949, § 140.41) read. a. follows: 
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"Subdivision 1. When the law library is established the clerk of the 
district court shall collect in each civil suit, action, or proceeding filed 
in such court, as library f ees, the sum of $1.00 from the plaintiff or per­
son instituting such suit, action, or proceeding at the time of filing the 
first paper therein, and the s um of $1.00 from the defendant or other 
adverse or intervening party at the time his appearance is entered or 
when t he first paper on his part is filed therein." 

Question 1 

" If there is more than onc person instituting such suit, action or 
proceeding, is $1.00 to be collected from each, even t hough they col­
lectively join in bringing t he suit, action or proceeding?" 

Opinion 

The question is answered in the negative. 

The legislature clearly intended t hat in each civil suit, action, or pro­
ceeding filed in the district court a library f ee of only $1.00 should be col­
lected from the plaintiff or person instituting s uch suit, action, or proceeding 
at the time of filing the first paper therein. The legislature, in enacting this 
s tatute with the words "the plaintiff or person instituting" in the singular, 
presumably did so in recognition of the fact that M. S . 1949, § 645.08, 
subpar . 2, speci fically provides that t he singular shall include the plural. 

Question 2 

"If there is more t han one def endant, shall $1.00 be collected from 
each, either at the time his appearance is entered or when the first 
paper on his part is fil ed? " 

Opinion 

The prOV1Slon of t he statute applicable to this question contemplates 
a fee not only from a def endant but also from any Hother adverse or inter­
vening party" at the time his appearance is entered or when the first paper 
on his part is filed. If several defendants answer jointly, then only a single 
fee of $1.00 is collectible, at the time specified in the statute, from all 8uch 
answering defendants. If several defendants answer separately. a fee of 
$1.00 is collectible from each at the time s pecified in the statute. 

Question 3 

" Does the admission of service by the attorney for the defendant 
on the Notice of Trial or Reply filed by the plaint iff with the Clerk, 
const itute an appearance under this section? " 

Opinion 

This question is answered in the negative. 

To appear in an action means to corne into court as a party to the action. 
See 1 Dunn. Minn. Dig. 2d, § 476. An admission of service by the attorney 
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for the defendant on a notice of trial or r eply fil ed by the plaintiff with the 
clerk does not constitute an appearance of the def endant within the meaning 
of the statute here considered. 

Question 4 

uIf no Notice of Trial or Reply with admission of service is filed , 
but a Note of Issue is filed , naming an attorney representing the defen­
dant, does the placing of the name of the attorney f or the def endant by 
plaintiff on s uch Note of Issue constitute an appearance?" 

Opinion 

No. See answer to question 3. 

You then state these hypothetical 

Facts 

"Suppose the plaintiff in a civil proceeding fil es the Complaint, 
Reply and Not ice of Trial and Note of Issue." On t he Reply and Notice 
of Tria l appears nn admission of service by t he attorney for the defen­
dant. On the Note of Issue appears the name of the attorney for the 
defendant. There is one plaintiff and one def enda nt in this action. At 
the time the plaintiff filed the above papers he paid $1.00 library f ee"; 

and you ask 

Question 5 

" Is the defendant required to pay $1.00 when his attorney's appear­
ance becomes of r ecord by the filing of the Notice of Trial or Note of 
Issue, even though he has not filed any paper? " 

Opinion 

No. See answer to question 3. 

You then supplement the last stated hypothetical facts with these addi ­
tional hypothetical 

Facts 

uSuppose in this instance, after this case was placed on the calendar 
pursuant to the Note of I ssue, the parties got together, settled the case 
and the action was then stricken from t he calendar. The defendant, at 
no time, fil ed any paper" ; 

Question 6 

"ls the def endant then required to pay the $1.00 library f ee ?" 

Opinion 

No. No appearance in the ac tion, within the meaning of the statute 
here involved, has been made by 01' on behalf of the defendant, and at no 
time has any "paper on his partU been " filed therein." 



COURTS AND CRIM INAL LAW 59 

Question 7 

"In a case where an action was instituted in County X but by order 
of the Court, a change of venue was granted to Winona County, are the 
parties to pay the $1.00 library fee in Winona County 1" 

Opinion 

The question is answered in the affirmative. 

The statute imposes upon the clerk of t he District Court of Winona 
Co unty the duty to collect in each civil suit, action, or proceeding ufiled in 
s uch court" the library fees thel'c prescribed. On a change of venue to 
Winona County the proceeding is t hen fil ed in the District Court of Winona 
County. 

The f or egoing a nswer s aceol'd, I am a dvised, with the practical con­
struction placed on comparable statutes by the clerks of the District Courts 
of H ennepin (M. S. A. 140.03 -140.18) and Ramsey (M. S. A. 140.19 -140.25) 
Counties. 

24 

Winona City Attorney. 
September 19, 1950. 

LOWELL J . GRADY, 
Assistant Attorney General. 

286-B 

Law Library - Fees collectible as library fees by Municipal Court Clerk. 
L. 1949, c. 568, § 2, sd. 2. 

Facts 

" In some actions the defenda nt fil es the thst papers in our courts. 
That is, where the plaintiff neglects or does not put t he case on, the 
def endant has a l' ight to and may serve a note of issue and may file it 
and his answer first," 

Question 

Where, in such action, the defendant fil es t he "first paper therein," does 
Subd. 2, Sec. 2, Ch . 568, L. 1949, require a clerk of the municipal court "to 
collect from the defenda nt an extra dollar and r emit the same to the Library 
Fund, ••• "? 

Opini.9ft 

The question is answered in the negative. 

Subd. 2, Sec,. 2, Ch. 568, L. 1949, so far a s here material , provides : 
," .. * * it shall be the duty of the Clerk of any Municipal Court in any 
such county to collect in each civil suit, action, or proceeding filed in 

• 
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such court, ••• as library fees, the sum of one dollar from the plaintiff 
or person instituting s uch suit, a ction , or proceeding at the time of the 
filing of the first paper therein . ..... 

That language is clear. There is no room for construction. The legis­
lature clearly intended that in each civil action or proceeding filed in the 
municipal court, a total library fee of only $1.00 should be collected by the 
clerk. That fee is expressly made collectible from lithe plaintiff or person 
instituting" the action. It is collectible "at the time of the filing of the first 
paper therein" by the plaintiff or person instituting the action. If the legis­
lature had intended that a defendant in such action should be required to 
pay a library fee, it would have said so as it did, in respect of district court 
actions, in Subd. 1 of said Sec. 2. 

To " instit ute" means to begin; to commence; to initiate; to originate; 
see 21 Words and Phrases (Perm. Ed.). p. 663. A defendant in a civil action 
or proceeding does not institute that action or proceeding, even though he 
may in his respons ive pleading assert a counterclaim. The independent 
cause of action thus alleged by him as a counterclaim is asserted in a civil 
action or proceeding already commenced or instituted. 

25 

Minneapolis City Attorney 
June 3, 1949. 

LOWELL J. GRADY, 
Assistant Attorney General. 

286·B 

Municipal Judges-Statute does not authorize disqualification of a municipal 
court judge by the mere filing of an affidavit of prejudice-M. S. 1949, 
§§ 488.01 - 488.30. 

Questions 

1. Mayan affidavit of prejudice be filed against such a Municipal Judge, 
and if so, how many days before the trial must the affidavit be filed? 

2. In the event t here is no other Municipal Court in the county, upon 
whom falls the duty to appoint an acting judge to take the place of 
the one against whom such affidavit of prejudice has been filed? 

Opinion 

Assuming that the court about which you inquire is governed by M. S. 
1949, §§ 488.01-488.30, we advise that there is no provision therein authoriz­
ing the disqualification of a judge of the municipal court by the mere filing 
of an affidavit of pl'ejudice. See State ex reI Burk v. Beaudoin (1960), 40 
N. W. 2d 886. M. S. 1949, § 542.16, relating to the disqualification of judges 
of the dis trict court by the filing of an affidavit of prejudice, applies onJy to 
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district courts and has no application to municipal courts. See State eI rei 
Nichols v. Anderson. 207 Minn. 78, 289 N. W. 883, cited with approval in the 
Beaudoin case, supra. 

In view of our answer to your first inquiry, no response is required to 
the second question submitted. 

26 

Todd County Attorney. 
August 28, 1950. ... 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

307-B 

Probatc-Clerk-Salary-Clerk hire-L. 1943, c. 411. 

Question 

What is the maximum sum which the county hoard may fix as the salary 
of the Clerk of the Probate Court and what is the sum that the Judge of the 
Probate Court shaH be snowed in addition thereto for clerk hire? 

Opinion 

L. 1943, C. 411, Sec. 3, fixes the 'salary of the Clerk of the Probate Court 
in the counties to which that chapter relates at the sum of $2,100. The county 
board has nothing to do with the fixing of that salary. It is fixed by law. 
The Judge of the Probate Court is allowed such additional sum as may be 
necessary for clerk hire, not exceeding $1,200 annually. The sum cannot 
exceed $1,200. The necessity is to be determined by the county board, but 
the authority of the board is limited to the sum named: $1,200. 

In applying t his law it might be well to read and have in mind Hamlin 
v. Ladd, 217 Minn. 249, 14 N. W. (2d) 396. 

27 

Winona Count.y Attorney. 
February 21, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

348-B 

Probate-Estate-Speeial Administrator-Old age assistance furnished the 
decedent-M. S. A. 525.301. 

Facts 

"An old age assistance recipient of this county died on December 
18, 1946, testate, and left surviving no wife or children. On January 
26, 1946, a special administrator was appointed by the Probate Court of 

• 
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this county, in which said appointment the special administrator was 
given full powers of a general administrator. An inventory and appraisal 
was had wherein it shows that the decedent left a homestead appraised 
at $1100.00 and personal property appraised at $50.00. A claim was 
flIed by the Kanabec County Welfare Board in the amount of $2300.00 
for old age a ssistance furnished decedent after January 1, 1940. This 
amount was secured by an old age assistance lien against said real 
estate. In Probate Court there then followed the normal proceedings, 
wherein the special administrator petitioned for license to sell, an order 
of license to sen was granted and on March 20. 1946, an order confirm­
ing the sale was issued. The final account of the s pecial administrator 
shows that assets received from the sale of the real estate equaled 
$1125.00 and from the sale of the personal property-$50.00. After the 
expenses of administration were paid, the balance of the assets were 
paid in satisfaction of the old age a ssistance creditors claim and the tien 
was r eleased ... There is no showing in the probate records of any neces­
sity or expediency." 

Questions 

1. uls there any authority for the Court confirming the sale made by 
the special administrator or for allowing any of these sale proceed­
ings to be conducted by a special adminis trator? 

2. "Did the purchaser at the above mentioned sale acquire a market­
able title to the real estate in question insofar a s the transfer from 
the decedent, through the special administrator, 'to the purchaser is 
concerned? " 

Opinion 

The question is whether the probate- court had the power to give the 
special administrator the full powers of a general administrator. The facts 
state that there is no showing in the records of the probate court of any 
necessity or expediency which required that the court should grant general 
powers to the special administrator. M. S. A. 525.301 vests the power in 
the probate court upon a showing of necessity or expediency to expressly 
confer upon the special administrator the power to perform any or all acts 
in the administration of the es tate not exceeding the powers conferred by 
law upon general administrators. So, we see that in a proper case the court 
had the power to ves t that authority in the special administrator which the 
letters of administratioll purported to vest in him. 

The statement of facts does not show that there was a petition for 
special administration although it does show that a special administrator 
was appointed. In Bombolis v. Minneapolis & St. L. R. Co., 128 Minn. 112, 
150 N. W. 385, it was held that such petition is jurisdictional, and, without 
it, the probate court has no jurisdiction to appoint such special administrator, 
to approve his bond or to issue letters of administration. Such orders are 
nullities. On the doctrine pronounced in this case, it appears that if there 
was no petition for special administration in this proceeding, then it may be 
said that the want of jurisdiction in the probate court appears on the face of 
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the record. And when the want of jurisdiction appears on the face of the 
r ecord, the proceedings of the probate court are subject to collateral attack. 
But, on the other hand, if there was a petition for special administration 
alleging the necessity and expediency therefor, it would appear that the 
court had jurisdiction and that the proceedings are not subject to collateral 
attack. 

The Bombolis case, quoting from Hanson v. Nygaard, 105 Minn. 80, 
117 N. W. 235, stated: 

"The Constitution of the state confers upon the probate courts 
general and exclusive jurisdiction over the estates of deceased persons. 
• • • This jurisdiction in the abstract is conferred upon the probate 
court of the state as a wholej but it can only be exercised by a particular 
court in a particular ins.tance, and over a particular estate, when it has 
been invoked in the manner prescribed by the statutes. When thus 
invoked by a person entitled to take such action, the jurisdiction of that 
court attaches to the estate for the purpose of supervising, directing and 
controlling its administration and settlement according to law." 

In that case the court held that the probate court had no jurisdiction 
over the estate in question. It called attention to the statute which provides 
for initiat ing a proceeding in the probate court by petition. Without a peti­
tion, the machinery of the probate court is not set in motion. 

The answers to the questions submitted depend upon whether or not 
the court had jurisdiction (which cannot be definitely stated upon the facts 
above related). Of course, if the court was without jurisdiction, the proceed­
ing had in this estate must be disregarded. But if the court did have juris­
diction, we answer your Questions on that theory. 

If the court had jurisdiction, it had power to confirm the sale. 

It appears to me that the second question is one in which the county 
cannot be involved. Whether the purchaser acquired a marketable title 
through the sale is a question in which he is interested and one which his 
attorney will answer. 

28 

Kanabec County Attorney. 
March 21, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

621-P-4 

Probate--Judge-Hearings-Notices-Where hearings are set by probate 
court and before time of hearing the judge dies and no successor Judge 
is appointed before time of hearing, the successor judge under inherent 
powers of court may appoint new time"'of hearing and order that per· 
80nal notice of hearing to persons interested be given-M. S. A. 526.83. 
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Facts 

On July 27, 1949, the judge of the probate court died. His successor was 
appointed and qualified on September 2, 1949. Before the death of the judge 

petitions had been set for hearing between those two dates. The hearings 
were not held. 

Question 

On probate hearings r equiring published notice, which were not held 

because there was no judge to hear them, and where no continuance was 
ordered, is it necessary to republish notice of hearing before a hearing is 
held by the present judge? 

Opinion 

The only question involved is notice. The court has inherent powers. 
It also has statutory powers. 

When the s tatute refers to notice, it means published notice and notice 
by mail. M. S. A. 525.83. But the judge is the master of the court. The judge 
may direct notice to be given otherwise. when the statute is silent on the 
s ubject. The statute last cited rela tes to this situation and this situation 
only: "Whenever notice of hearing is required by any of the provisions of 
this act ." The provisions of this act do not r elate to the situation which 
we are considering. 

It is the failure to give the notice r equired by the statute that gives rise 
to the right of appeal. Our problem does not involve failure to follow the 
statute. The question is: What should be done where the statute does not 
prescribe the procedure ? 

In O'Brien v. Lien, 160 Minn. 276, 199 N. W. 914, the opinion of the 
court on page 280 states : 

"The jurisdiction of the probate court over the estates of deceased 
persons is fo r the purpose of administering s uch estates and includes 
all matters necessarily pertaining to the proper administration of them." 

And on page 284, the court said : 

.... * That court will direct and control the administration of the 
es tate .•• • " 

The matter of holding a hearing necessarily pertains to the administra­
tion of the estates involved. Since the court has the power to control the 
administration of the estate, that power involves the power to order a hear­
ing not held because of the circumstances herein stated. The s tatutory 
notice has been given. It is my opinion that the court may now in each 
estate involved make an order setting a new time for hearing on each matter 
heretofore set for hearing and on which a hearing was not held. This order 
for hearing is a belated order for a continuance. It is made under the 
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inherent. powers of the court to take care of a situation not provided by 
statute. No one will suffer thereby. 

29 

Kittson County Attorney. 
September 16, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

347-K 

Prohate---Judge-H.etirement-l n ascertaining the retirement compensation 
to be paid to a judge of the probate court, whose s alary was determined 
by M. S. A. 526.124 (r), the amollnt of his fees collected unde r Subd. 4 
of that section mus t be added (0 his s alary- M. S. A. 490.11. 

Ques tion 

When a former j udge of the probate court in your county voluntarily 
l'etired on December 31, 1948, under authority of M. S. A. 490.11, is" he 
entitled to l'cccive a s "compensation allotted to his office" a sum based in 
part on fees which he collected during 1948 under Sec. 526.124, Subd. 4? 

Op inion 

You make the point that the word "allotted" means to set apart for the 
benefit of. You say that at the t ime that the judge retired there was allotted 
to his office only his salary and tha t the f ces whic h he collected during the 
yeal' were not allotted to his ofllce. You sny that nowhere in the statutes is 
the re any provis ion l or an allocation of any money to the judge of probate 
for f ees which he mny collect during the year. 

It appears to me that the legislature allotted to the judge of the probate 
court the fees which he collected. Subd . 4, supra, says: 

"Nothing in this sec tion shall limi t the right of any judge of pro­
bate court to collect and retain any fees, pC!' diem payment, or other 
payment which he is now au t horized by any other provision of law to 
collect and reta in in addition to the stated amount of his annual salary." 

The legislature made those fees an emolument of the office of the judge. 
It allotted those fees to the judge. 1£ it had not been f or Subd. 4, the fees 
collected would have gone to the county. But because of Subd. 4, it became 
a part of the compensation of the office of judge. 

I am of t he opinion that in ascertaining t.he amount of compensation of 
the judge during retirement, the amount of his f ees during the last year 
t hat he held office mus t be taken into consideration. 

Grant County Attorney. 
March 4, 1949. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

347-; 
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CRIMINAL LAW 

30 

Bench 'Varranl-Form-For violation ot suspended sentence-Extradition 
after violation of parole. 

Facts 

H, a young woman, pleaded guilty to the crime of bigamy, and was 
sentenced to the Women's Reformatory at Shakopee. Sentence was sus­
pended upon conditions. The conditions of the suspension were violated, and 
the court has ordered the suspension revoked. 

K was convicted of knowingly entering into a bigamous marriage, and 
was sentenced to the State Reformatory at St. Cloud. Sentence was sus­
pended by the court upon conditions. The defendant violated the conditions 
of his parole, and the order of suspension was revoked. 

Question 

As to the form of bench warrants in these cases. 

Opinion 

(Title of the case) 

"THE STATE OF MINNESOTA TO THE SHERIFF OR ANY 
CONSTABLE OF SAID COUNTY: 

II An indictment having been filed in said court pn the ........... ..... day 
of ........................ , 19 .. .... , charging the said .......... ....................... ......... with 
the crime of ........................ , and said ..... __ ................... .......... , having pleaded 
guilty to said charge and been sentenced to confinement in the State 
Reformatory at St. Cloud, Minnesota (Women's Reformatory at Shako~ 
pee, Minnesota), and said sentence having been suspended upon condi· 
tions prescribed by the court, and said defendant having violated said 
conditions, and the court having ordered said suspension revoked, 

"NOW, THEREFORE, you arc hereby commanded forthwith to 
arrest the above named .. ....... ............................... , and deliver him (her) 
into the custody of the jailer of the county jail in t he County of Rock 
in the State of Minnesota, to be there held until he (she) shall have been 
committed by said court, pursuant to said sentence, or until otherwise 
ordered by the court. 

"WITNESS the Honorable ... ...... .......... ......................... , Judge of said 
Court, and the seal of said court at ........................... ..... , Minnesota, this 
................ day of ........................ , 19 ...... . 

Clerk of the District Court." 
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Questions 

1. As to the extradition of th.ese persons if they shall be apprehended. 

2. As to the case of K, he can be extradited from any state, as he was 
ordered to stay in the State of Minnesota. 

3. As to the case of H, she left Minnesota upon the order of the court 
to go to California, and is, therefore, not a fugitive from justice in 
the State of California. She could not be extradited from California. 
She could be extradited from any other state. 

Opinion 

In preparing the extradit ion papers, I would suggest that they be pre· 
pared in the usual form, with authenticated copy of the complaint and 
warrant attached. I should then set up in the application for the requisition 
the fact of conviction, the sentence, the suspension of sentence, the release 
on parole, the violation of the conditions and the revocation of the parole 
and the issuance of the bench warrants, attaching a copy of. the sentence, 
the order revoking the suspension and the bench warrant, aU duly authenti­
cated. Other changes will have to be made in the printed form of application 
to correspond with the facts. You will readily perceive what changes are 
necessary in the form of the application. 

31 

Rock County Attorney. 
April 27, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

193-B-24 

Bribery-Public Officers-Payment of bribe in consummation of agreement 
with public officer to influence conduct of officer-Payment being within 
period of statute of limitations-such offer to pay and agreement of 
officer being beyond the statute of 1imitations-all transactions consti­
tuting one entire crime--is not barred by statute. 

Venue--Place of payment of bribe determines county of venue where prose­
cution is for payment of bribe which constitutes a part of a series of 
acts resulting in payment-M. S. A. 613.02-613.06. 

Question 

IIWhere a person offers a bribe or makes a promise or agreement 
therefor to and with a public officer, with the intent specified in the 
statute, which offer, promise or agreement is made more than three 
years before the indictment (or information) is filed in the district court 
(see Section 628.26, M. S. A.); but the payment of money in pursuance 
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thereof is made within s uch thl'ce year period, does the three year limi­
tation run from the date of the offer, promise or agreement; or from 
the date of the payment of the money?" 

Opinion 

Consideration has been given to the crime of bribery a t common law 
as discussed in 116 Am. St. R. 38, note, 2 Bishop, New Criminal Law, Sec. 85, 
People v . Coffey, 161 Cnl. 433, 11 9 P . 901, 39 L. R. A. (ns ) 704,6 Cye. 1039, 
9 C. J . 403. 

Considera tion has also been given to the doctrine announced by the 
New Jersey Supreme Court in State v. Ellis , 33 N. J. L. 102, 97 Am. Dec. 707; 
Commonweal th v. Mannos (Mass.), 40 N . E . (2d) 291; and \Vil1iams v. State 
(Wis.), 189 N . W . 2G8. 

In Minnesota the code abolished all common law offenses and now no 
act or omission is cr iminal except a s prescri bed by sta t ute. State v. Cantrell, 
220 Minn. 13. . 

Several sections of our s tatutes deal with the subject of bribery. It 
appears that the term "bribery" is descriptive rather than the name of a 
specific crime. Reference might better be made to the crime as giving or 
offering a bribe and asking 01' receiving a bribe. M. S. A. 613.02, 613.03 and 
613.04 deal with the crime of giving 01' offering a bribe. Secs. 613.05, 613.06 
and 613.07 deal with a sking or receiving a bri be. Thus , we see that in 
Minnesota the common law crime which emb J'aced both offering and receiv­
ing a thing of value a s bribery has been divided. 

People v. Gibson, 191 N. Y. 227, 83 N. E. 976, followed in Peop1e v. 
Clollgher, 246 N . Y. lOG, with which you are fam iliar, of a ll the cases we 
have read is most neurly in point . In that case it was held that t he agree­
men t and the receipt of t he bribe together const itute a single crime. In that 
cuse the reward was paid within the period of the statute of limitations but 
the agl'eement was made within a period beyond the s tatute of 1imitations. 
The payment was directly connected with t he promise and the agreement. 
In that case the statute was held not a ba r. 

In Minnesota, the Supreme Court has not passed upon this question. 
But we may a ss ume that our court will give careful consideration to the 
opinions of the COUl'ts of New York and Massachusetts. It would appear 
that when the county a ttorney has knowledge of cOl'ruption in public office 
and has evidence available concerning conduct of persons who have been 
instl'lllnental in inducing s uch COl'l'uption, it is his duty to lay the evidence 
before the court. Then the pl'oblem on the law is for the court. In view of 
what has been said herein , it appeal'S that the court may well say upon the 
facts cons idered, follow ing the }H'eccdents mentioned, that the sta tu te of 
limitations n ms from the time tha t the bribe money was paid. 

Quest ion 

"A, an officer of Y Corporation, agreed with B, who was a public 
officer of X County, to pay B a certain sum of money if B would vote 
favorably on Y Corporation's bid for X County's business ; said a gree-
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ment being made in Z County. As a consequence thereof, B voted favor­
ably. Thereafter, the agreed stipend was paid to B in X County by C, 
a representative of Y Corporation. T he said A was not present in X 
County at any time involved in the transaction. Does the prosecution 
lie against A in X County? Does the prosecution lie against C in X 
County? (See Section 627.01, M. S. A .) " 

Opinion 

A person accused of cl'ime is entitled to a trial in the coun ty where the 
crime shall have been committed. Minn. Const. Art. I, Sec. 6. 

Every criminal cause shall be tried in the county where the offense was 
committed except a s otherwise provided by Jaw. M. S . A. 627.01. 

State v. Heidelber g, 1944, 216 Minn. 383, 12 N . W. (2d) 781, held that 
the venue of the embezzlement prosecution was properly laid in Hennepin 
County under evidence of the accused hving in Hennepin County and em­
ployed in Ano\{a County, to handle employees' personnel problems, received 
a check for payment of medical expenses of an employee's child and depos­
ited the proceeds of t he check in accused's account in Minneapolis. 

The corrupt agreement of A to pay B a sum of money if B would vote 
favorably on Y's bid was made ~ in Z County and if the prosecution were 
against A for making such offer, that prosecution would necessaril y be in 
Z County. A oifCl'cd t he bribe in Z County. He did not pay a bribe in Z 
County but paid it in X Coun ty, acting through his agent. But the payment 
of the ~oney was a reward to B in consummation of the corrupt agreement. 
Following the reasoning in the first problem, the payment of the reward 
and the agrcemcnt togethcr constitute a s ingle crime. Beca use the act of 
payment of the reward was in X County, both A and B may be prosecuted 
there. 
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Meeker- Coun ty Attorney. 
June 2, 1949. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

133-B-13 

Lotteries-Bowling tournament-Prizes Cor high score-Ent ry fee paid­
Element of chance absent- M. S. A. 614.01 . 

Facts 

The manager of a bowling alley is conduc ting a bowling tournament. 
The ent ry fee for each bowler is $7.50. $6.00 of t his money will be used for 
prizes. $1.50 of that amount wiII be used for the firs t prize. If the entries 
r each 900, the first prize will be an automobile. If the entries fall below 900, 
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then the prize will be ca sh. The firs t prize will go to the bowler making the ' 
highest score. The rema ining pri ze money will be distributed among other 
bowlers governed by r ules promulgated by t he manager. There will be no 
drawing to determine prize winners . 

Ques tion 

Does the plan, a s outlined, consti t ute a lottery? 

Opinion 

M. S. A. 614.01 defines lotteries. In my opinion the fact s stated do not 
constitute a lottery. The plan does not involve distributing property by 
chance but the distribution will be determined by the skill of the bowlers. 
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Watonwan County Attorney. 
November 25, 1949. 

CHARLES E. HOUSTON, 
Assis tant At torney General. 

610-B 

Lotteries-Gift enterprise-Auction money given by merchant to purchaser 
of his merchandise-Bicycle given to bidder of the mos t auction money 
who buys a ticket and attends th e.ater on auction night-Scheme is not 
a lottery but an unlawful gift enterprise . 

. Facts 

44A number of merchants in the communi ty buy from the promoter 
a quantity of wha t t hey ~all auction money. T his a uction money is dis­
tributed by the merchant to his cus tomers. They are entitled to receive 
this auction money with each purchase in an amount equal to the amount 
of their purchase. Once every week fo r eight weeks on a certain night 
a bicycle is auctioned off to the person in the theater who will bid the 
most auction money fo r the bicycle. Admission t o the theater is by 
ticket purchased in the box office. The bicycles are provided for by the 
person promoting t he scheme out of the money paid for the auction 
coupons or a uction money by the merchants . Presuma bly there is a 
balance left over fo r the services of t he promoter in connection with 
carrying out the adver tising scheme. There is no drawing of names. 
The auction money is not tr ansferable although there is no way of 
checking on anyone to see whether or not it has been transferred." 

Question 

Is such a scheme unlawful? 
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Opinion 

The first ques tion which occurs is whether or not the plan is a lottery. 
1.'0 constitute a lottery as defined in M. S. A. 614.01, there must be three 
elements, a prize, a chance, and a consideration paid for the chance. Here 
there are at least two of the elements of a lottery present. There is a prize 
and there is a consideration paid for the right to compete, both in making 
a purchase in order to receive auction money from the merchant and in 
buying the theatre ticket to be enabled to bid at the auction. The question 
then is whether or not the winning of the prize is dependent upon chance. 

The scheme is somewhat similar to the so-called popularity contest 
where the merchants give tickets or tokens to the customers for cash pur­
chases, and these are voted for the various contestants, and in the final 
computation the contestant having the most tickets voted in his favor is the 
winner. Such a popularity contest was passed upon in the case of Amlie ". 
Strand Hardware Co. v. Moose, 176 Minn. 598, 224 N. W. 158. There a scheme 
was under consideration pursuant to which coupons or votes were given for 
cash purchases as well ns upon the payment of overdue accounts. The votes 
could be cast for any contestant and the one receiving the highest number 
of votes won tqe prize- in this instance, an automobile. Our court held that 
such a vote contes t or a popularity contest was not a lottery. The court said: 

ilIn the pla'Po before us there was no awarding of prizes by lot or by 
chance. The selection was made by the holders of the votes, who might 
or might not cast them . ••• We follow the weight of authority and 
hold that the plan of the plaintiffs was not in violation of the statute." 

My copc1usion is that under the Minnesota decision above cited the 
scheme under consideration is not a lottery within the meaning of our lottery 
statute. However, the question remains as to whether it is an unlawful gift 
enterprise. 

An illegal gift enterprise is defined by M. S. A. 623.25 as follows: 

ilWhen two or more persons enter into any contract, arrangement, 
or scheme whereby, for the purpose of inducing the public to purchase 
merchandise or other property of one of the parties to the scheme, any 
other party thereto, for a valuable consideration and as a part of the 
scheme, advertises and induces or attempts to induce the public to 
believe that he will give gifts, premiums, or prizes to persons purchas· 
ing such merchandise or other property of such other party to the 
scheme, and that stamps or tickets will be given by the seller in connee· 
tion with such sales entitling the purchaser of such property to receive 
such prizes or gifts from any other party to the scheme, the parties so 
undertaking and carrying out such scheme shall be deemed to be engaged 
in a -gift enterprise,' unless ••• the right of the holder of such stamp 
or ticket to the prize or gift so offered is absolute, and does not depend 
on any chance uncertainty or contingency whatever." 

This gift enterprise statute was considered in the case of State e][ rel. T. 

Sperry & Hutchinson Co., 110 Minn. 378, 126 N. W. 120. In that case the 
court said (897): 
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HOur conclusion is that, in so far a s chapter 142, Laws 1909, pro­
hibits companies or pal'ties from issuing and redeeming trading stamps 
under contracts which in practice depend on chance, uncertainty, aT 
contingency. the law is a proper exercise of the police power; * •• " 

The court fur ther held that the bus iness ns conducted by the S . & H . Com­
pany was not attended with elements of chance, uncertainty or contingency, 
and that the provisions of the law requiring the stamp to have printed 
thereon its value and characte l' of the al,tic1e offered for redemption, was 
invalid. 

Nevertheless the main conclus ion of the case is to the effec t that the 
act is valid in so far as it proh ibi ts the issuing of trading stamps or tickets 
to be redeem cd in articles of merchandise in any manner which depends on 
chance, uncertainty, or contingency. In M. S. A. 614.01, the word "chance" 
is used to des ignate one of the clements of a lottery. In M. S. A. 623.25 there 
are used with the word "chance" the words "uncertainty or contingency" in 
defining an illegal gift enterprise. 

Whether thc "uncertainty or contingency" in the matter under consider­
ation is of such nature as to rendel' the schemc an unlawful gift enterprise 
is the real question involved, Here coupons or "auction moneyJl are distrib­
uted by a merchant to each customer in an amount equal to the amount of 
his purchase. This "auction money" may be used in bidding at a theatre 
where a bicycle is sold at auction to the person bidding therefor the most 
of the so-called Hauction money." Admiss ion to the theatre requires the 
purchase of n ticket by the bidder of such "auction money." 

A scheme of the na ture hereinabove described is by the statute above 
cited declared to be an unlawful gift enterprise unless "the right of the holder 
of such stamp or ticket (here auction coupons) to the prize or gift (here a 
bicycle) so offered is absolute, and does not depend on any chance uncer-
tainty or contingency whatever." .. 

The persons entering into a contract to establish the enterprise concern­
ing which you inquire do not agree that the right to the bicycle offered as 
a prize shall be absolute in the manner provided by law. The right of the 
customers to a bicycle in the matter in question does not become absolute 
on possession of coupons, but, in addition, such right depends upon being 
present at a theatre, bidding the highest amount with the "auction money" 
at the auction sale therein of the bicycle, and purchasing a ticket to be 
admitted to the th;a l l'e when such auction takes place. 

It is my opinion that as the right to the pl'ize offered in an enterprise 
such as that herein proposed is not absolute on receipt of "auction money," 
but depends upon the fulfilling of the above mentioned additional require­
ments, the scheme is one pl'ohibited by M. S. A" § 623.25. 

St. Louis County Attorney. 
March 9, 1950. 

J . A. A. BURNQUIST, 
A ttorney General. 

510-B-5 
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34 
Lotteries-Gift enterprise-Scheme where tickets are given free to anybody 

who asks for them and prize goes to the person holding the most tickets 
is not unlawful as a lottery or unlawful gift enterprise. 

Facts 

"Merchants in the Village of Richfield who desire to secure adver­
tising upon the screen of a local movie theatre work out a plan by the 
terms of which they agree to pay a promoter who organized the plan 
an agreed amount each, for a stated number of weeks' advertis ing on 
the screen. The promoter fu rnished the (trailer fi1m,' to be run at the 
end of l'cgulal' movie film s, and furnishes each participating merchant 
with a quantity of tickets to be distributed to persons who request the 
same at his place of bus iness , The tickets are given free to anyone who 
asks for them, at the rate of one ticket per person on each call at his 
place of business. No purchase n eed be made to obtain a ticket. In 
addition to the 'trailer fllm,' the promoter furni shes a n umber of gifts 
to be awarded to persons who accumulate and present, at the theater, 
the largest number of such tickets. The difference between what is paid 
the promoter and what it costs him to organize the merchants, furnish 
the 'trailer film,' tickets , gifts and other advertising matter, is his com­
pensation. Persons receiving an awarod must surrender their tickets. 
Others may retain the il'S and may continue their efforts toward accumu­
lating enough for a gift at future awards." 

Question 

"Under the facts outl ined above, is there any violation of the lottery 
law or other laws of the State of Minnesota?" 

I do not think that the scheme involves a lottery for the reason that the 
drawing is not made by lot ; the prize goes to that person who by his indus­
try has collected th e most tickets. 

Neither do I think that the scheme is an unlawful gift enterprise under 
the gift enterprise statute, 

An illegal gift enterprise is defined by M. S. 1949, § 623.25, Subd. 2, as 
follows: 

"When two or more persons enter into any contract, arrangement, 
or scheme whereby, for the purpose of inducing the public to purchase 
merchandise 01' other property of Olle of the parties to the scheme, any 
other party thereto, for a valuable consideration and as a part of the 
scheme, advertises and induces or attempts to induce the public to 
believe that he will give gifts, premiums, or prizes to persons purchas­
ing such merchandise or other property of such other party to the 
scheme, and that stamps or tickets will be given by the seller in connec- . 
tion with such sales entitling the purchaser of such property to receive 
such prizes or gifts from any other party to the scheme, the parties so 



74 COURTS AND CRIMINAL LAW 

undertaking and carrying out such scheme shall be deemed to he engaged 
in a 4gift enterprise,' unless ••• the right of the holder of such stamp 
or ticket to the prize or gift so offered is absolute, and does not depend 
on any chance uncertainty or contingency whatever." 

Under this statute it is an essential element that a party to the scheme 
Uadvertises and induces or attempts to induce the public to believe that he 
will give gifts, premiums, or prizes to persons purchasing such merchandise 
or other property of such other party to the scheme, and that stamps or 
tickets will be given by the seller in connection with such sales entitling the 
purchaser of s uch property to receive such prizes or g ifts." 

In order that the scheme be an unlawful gift enterprise it is necessary 
that the stamps be given away in connection with sales, and that the prizes 
go to the person or persons making purchases at the merchant's store. 

That feature is absent in the scheme outlined above. The tickets or 
coupons or stamps are given free to anybody who asks for them, and con­
sequently this element of a gift enterprise is lacking. 

I cannot see that the proposed scheme is unlawful as a violation of the 
lottery law or the gift enterprise law. 
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Attorney for Village of Richfield. 
July 19, 1950. 

RALPH A. STONE, 
Assistant Attorney General. 

610·B·6 

Prosecution-Highway traffic regulations-Prosecution in name of state on 
arrest by highway patrol officer-Witness fees-M. S. A. 161.03, Subd. 
22. Arrest made by other person. witness fees in municipal court are 
paid by city under M. S. A. 488.22. 

Facts 

The municipal court of Stillwater was created by Special Laws 1876, 
Chapter 200, and continued by Special Laws 1881, Chapter 92. You also 
refer to Special Laws 1885, Chapter 118. 

Question 

"In a prosecution for a violation of the Highway Traffic Laws occur­
ring outside the City of Stillwater where the prosecution fails or the 
case is dismissed, who is liable for the witness fees, the City of Still­
water or the County of Washington, and what procedure should be 
followed in the payment of such witness fees 1" 
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Opinion 

You call attention ·to M. S. A. 357.32 and 488.22. The first mentioned 
section applies to the ordinary criminal prosecution by the s tate when the 
person convicted does not pay the penalty, and the second refers to the 
obligation of the city or village to pay witness fees. 

M. S. A. 161.03, Subd. 22, provides that all fines and forfeited bail 
money from traffic and motor vehicle law violations, collected from persons 
apprehended or arrested by the state highway patrol, shall be paid into the 
state treasury by the justice of the peace, or such other person or officer 

collecting such fines, forfeited bail money or ins talments. The state treas­
urer credits these moneys to separate funds . Out of this fund (not neces­
sarily out of the money collected from the offender) shall first be paid to 
counties all costs and expenses incurred by the county in the prosecution 
and punishment of persons so arrested and for which such county has not 
been reimbursed by the payment of such costs and expenses by the person 
prosecuted. The state treasurer pays the county upon the verified claim of 
the county made by the county auditor. 

No reimbursement is authorized to be paid to the city or village. Accord­
ingly, it appears to be the intent of the legislature, as shown in this act, 
that the county will conduct such prosecutions. It, therefore, appears to me 
that the county s hould bear the burden and should pay the witness fees 
when the prosecution in the name of the state fails, or, for any reason, the 
costs arc not collected fro~ the defendant. Then the county is clearly 
r eimbursed under Sec. 161.03, as amended by L. 1947, C. 105. 

Sec. 357.32 authorizes the county attorney to issue subpoenas and com­
pel the attendance of witnesses in behalf of the state without payment of 
fees in advance. The county attorney having the authority to issue the 
s ubpoenas, and the person who does issue them, is a person who would 
logically have the authority to certify the attendance and the f ees of the 
witnesses to the county treasurer who should pay such fees upon such 
certificate. 

A good discussion of the liability of the county for the payment of the 
costs and expenses of the prosecution of criminal cases is found in Mathews 
v. Board, 90 Minn. 348. 

A copy of the opinion of the Attorney General, March 15, 1933, File 
199B-4, is enclosed for the help that may be had in reading it. 

If the person prosecuted was not apprehended by a member of the state 
highway patrol, then Sec. 161.03, as amended by L. 1947, C. 105, does not 
apply. See opinion, January 9, 1942, File 9S9A-6, printed in the 1942 Attor­
ney General's Report a s No. 20. Also see opinion June 11, 1982, same file, 
copy enclosed. 

Now, on the other fork of the question, ' where the arrest was not made 
by a member of the state highway patrol, and where Sec. 161.03 does not 
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apply, then it appears that Sec. 488.22, supra, applies and the witnesses will 
be paid by the city upon cel'tificate issued by tlle clerk. 
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Washing ton County AtLorney. 
April I, 1949. 

CHARLES E . HOUSTON, 
Ass istant Attorney General. 

989·A·6 

Prosecution- Highway traffic regulations-The word "operate" 8 S used in 
L. 1947, c. 428, § 11, suM. 3, means and incl udes the act of driving­
violation of th is section cons titutes a misdemeanor under § 169.89, as 
amended by L. ]9117, c. 428, § 34, s ubd. 1. 

Facts 

M. S. A. § 169.13, as a mended by Laws 1947, c. 428, § 11, subd. 3, reads 
as fol1 ows: 

"No person s hall operate or halt any vehicle upon any s treet or 
highway c31'cless ly or heedlessly in di s regard of the righ ts or the safety 
of others, or in n ma nner so as to endanger, or be likely to endanger, 
any person or property." 

QuesUon 

"Will you kindly advise me whether the word 'operate,' a s con­
tained, includes the word 'drive,' and whether this amendment consti­
tutes a charge of careless d L·iving." 

Scheppmann v. Swennes, 172 Minn. 493, involved in part the meaning 
and construction of the word " operate" as used in Minnesota Statutes 1927, 
§ 2705, and at page 496 the court said: 

" ' Ve agrce with the courts wh ich hold that the word 'operate' in the 
statute means not only cars that are in motion but al so those which in 
the course of opcrat ion are parked 01' left standing on the highway." 

citing cases which support and oppose the meaning ascribed to the word 
"operate." 

The word "operate" means and includes the act of dr iving a car. 
Wallace v. Smith , 265 N. Y. S. 253, 238 ApI' . Div. 599. Beard v. Clark, Tex. 
Civ. App., 83 S. E. 1023, 1025. 

We believe that the term "opm·ate· •• any veh icle upon any street· or 
highway" as used in L. 1947, c. 428, § 11, subd. 3, means and includes the 
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physical act of driving a motor vehicle, and if done contrary to and in viola­
tion of this s tatute the person would be guilty of a misdemeanor as provided 
by M. S. A ., § 169.89, a s amended by L. 1947, c. 428, § 34, subd. 1. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Washington County Attorney. 
March 30; 1949. 

, 
989-A-24 

Prosecution-Highway traffic regulations-~Iotor vehicle-Operating while 
under the influence of intoxicating liquor-Authorities cited holding that 
starting the motor of a car while intoxicated may be covered by statute 

. prohibiting operation of a car in that condition-M. S. A. 168.39, 169.19. 

Facts 

HThe police of the City of Thief River Falls recently arrested a 
man who was obviously under the intluen~c of intoxicating liquor. 

"When he was arrested he was seated in his car and had the motor 
running. The car was standing sti ll, but the switch was on and the 
car was on a highway ready to h 'avel, if it had been put in gear." 

In addition to the foregoing facts, you also state that the language of your 
ordinance is the same a s the language contained in M. S. A. 168.39. 

Question 

'Vhethel' this man can be convicted of operating a motor vehicle while 
under the influence of intoxicating liquor. 

Opinion 

I cannot give a definite answer to this question because the facts are not 
specific enough to enable me to do so. I do not know who drove the car to 
the point where it was foundj I do no t know how long the accused had been 
in the car, and I do not know whether he was sitting in the front scat behind 
the wheel or s itting in another seat in the cat·. I do not know who started 
the motor running. 

M. S. A. 168.39 provides: 

..... No person, whether licensed 01' not, who is an habitual user 
of narcotics or who is under the influence of intoxicating liquors or 
narcotics, shall drive any vehicle upon any highway,lI 

Under this statute and under any ordinance containing the same iden­
tical language, the accused could be convicted if the evidence would jus tify 
a finding that the accused dl'ove the vehicle while in an intoxicated condi-

• 
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tioD, but under this statute and under any ordinance containing the same 
identical language there could be no conviction unless the evidence would 
justify a finding that the accused had driven the car while intoxicated. 

There is another section of the statute to which you do not refer found 
in M. S. A. 169.12, which provides a s follows: 

HIt is unlawful and punishable as provided in this section for any 
person · •• who is under the influence of intoxicating liquor· •• to 
drive or operate any vehicle within this state." 

• You do not ask for any construction of this statute or any opinion upon 
it, but it might be that you would decide to institute a prosecution under 
section 169.12. Whether you should do so or not is for you to decide. As 
stated, I do not have all the facts necessary to a decis ion of the question. 
However, I can call your attention to certain authorities which I consider 
pet·tinent to the question whether an automobile can be "operated" by the 
accused even though tl}.e car does not move. 

I direct you r attention to State v. 'Vebb, 210 N. W. 751, 49 A. L, R. 1389. 
It was there held : 

"One who has started the engine of an automobile is operating it 
within the meaning of a st.,1.tute providing punishment for one who oper­
ates such machine whey\' intoxicated, although the car has not begun to 
move," 

In the case last cited, the defendant testified that he had ,started the 
engine and it was running. The court said: 

u ••• This is one of the necessary elements in the operation of a 
cal'. In other words, he could not have put his car in motion without 
having first started the engine, and the starting of the engine therefore 
is the first step in the operation of a car. We aTe disposed to hold in 
line with the Overbay Case that the defendant was ioperating' his car, 
within the meaning of the statute. The real danger that this statute 
seeks to protect against is from the possible r esults from a drunken 
condition of a driver. * •• the starting of the car was the initial step 
in carrying out the operation of the car ..... " 

The conviction in the lower court was upheld. This case is annotated in 
49 A. L. R. at page 1392. 

In the case of Commonwealth v. Uski (Mass.), 160 N. E. 305, the 
Supreme Court of Massachusetts held: 

" ••• A person operates a motor vehicle within the meaning of 
(the statute) when, in the vehicle, he intcntiona1Jy does any act or makes 
use of any mechanical or electrical agency which alone or in sequence 
will set in motion the motive power of that vehicle. The words of the 
statute IWhOCVCl' upon any way operates a motor vehicle' include the 
setting in motion of the operat ive machinery of the vehicle as well as 
the driving of the vehicle under the power of the motor machinery." 
(Citing cases,) 
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I refer you also to the case of State v. Tacey. 102 Vt. 439, 160 At. 68, 
68 A. L. R. 1353, where it was held that a person steering a car while it 
was being towed was operating a car while intoxicatedj that the purpose 
of the statute was to protect the public from injury by drunken drivers. 

I refer you also to a note on this case in 27 Minn. Law Review, page 473. 

Although there are conflicting cases, I think the doctrine of the cases 
herein cited is sound. You may consider these cases in deciding whether the 
facts justify a prosecution under § 169.12. 
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City Attorney Thief River Fans. 
January 25, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

682-B-2 

Prosecution-Motor vehicle-Unauthorized operation-Automobile operated 
with permission of owner's agent-M. S. A. 168.49. 

Facts 

HAn agent for an automobile dealer left a Chevrolet automobile on 
a lot owned by a filling station operator. The keys to the automobile 
were turned over to the filling station operator. His instructions were 
that a possible buyer of the car might come in within the next few days 
to get the car. If that occurred. the filling station operator was to call • 
up the car dealer before turning the keys and the car over to the buyer. 
The filling station operator had no authority to turn the car over to 
anyone else. 

"It so happened that the conversation regarding the leaving of the 
car and taking it out again took place between the agent of the dealer 
and an employee of the filling station operator. The filling station 
operator gave his consent when his employee asked him if it was an 
right to have the car left there. A few days later another man came 
to the filling station at a time when the operator himself was in. The 
man said, II came to get the car that was left here.' The filling station 
operator, who had not himself understood too clearly the instructions 
that had been left ~with his employee, took the keys off the hook and 
turned them over to the man. According to the filling station operator, 
the man who came for the car did not specifically represent that he had 
any connection with the car dealer. 

"It developed that the man who got the keys had no permission 
from the owner to drive the automobile. He did take the car out and 
drive it, however. 
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"A question arises whether the man who took out the car had the 
permission of the owner's 'agent in charge and control thereof,' the man 
having secured possess ion by the simple artifice of walking in and 
saying that he came to get the car." 

Question 

"Whether or not a prosecution under Section 168.49 would be pre­
cluded by the circumstance that the filling station operator gave posses­
sion of the car to the man as outlined." 

Opinion 

M. S. A. 168.49, to which you refel', provides as follows: 

" No person shall drive, operate or use a motor vehicle without the 
permission of the owner or of his agent in charge and control thereof. 
Any person so doing shall be guilty of a felony and punished therefor 
by imprisonment in the state prison for not more than five years, or by 
imprisonment in the county jail for not exceeding one year, or by a 
fine of not more than $600." 

From the facts stated by you it appears that the filling station operator 
was the agent of the owner of the car and that he was in charge and control 
of the car when he delivered the keys thereto to the person who requested 
them. From the facts stated it further appears that the person to whom 
the keys to the car were delivered drove the car with Hthe permission of 
• •• his agent in charge and control thereof." Under these circumstances, 
we feel that, if any pl'osecution be commenced under this statute, upon the 
facts stated, a conviction is quite unlikely. 

39 

Freeborn County Attorney. 
F ebruary 24, 1950. 

LOWELL J. GRADY, 
Assistant Attorney General. 

133-B-8 

Sentence-Habitual offenders-Conviction of for issuing worthless check 
under M. S. 622.03, or 622.04. with intent to defraud is misdemeanor 
involving moral turpitude within meaning of § 617.75. 

Question 

Hean one who is three times convicted on plea of guilty to a gross 
misdemeanor, viz. : Issuing check without funds or credit, be sentenced 
for the third such offense under M. S. A. 617.761" 
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Opinion 

M. S. 1949, § 617.75, Subdivision 1, in its parts here pertinent, provides: 

l'Every person who shall hereafter be guilty· ...... of any misde­
meanor or gross misdemeanor involving moral turpitude, who within 
the previous period of five years shall have been twice convicted in this 
state of onc or more of the offenses hereinbefore named, shall be guilty 
of being an habitual offender." 

We assume, for the purposes of this opinion, that the three convictions 
involved in your inquiry were all had in this state and were all had on the 
basis of violations of either M. S. § 622.03 or § 622.04, and that the first two 
convictions were had within the five year period preceding the date of the 
third conviction. 

The gist of the offense prescribed by § 622.03 is the obtaining, with 
intent to defraud, the money or p~operty of another by false pretenses; that 
is, by color or aid of a check or draft which the person charged with the 
violation of the statute has no reason to believe will be paid. 1 

The gist of the offense defined by § 622.04 is the making or drawing, 
with the intent to defraud, any check, draft or order for payment of money 
upon any bank when the maker knows at the time that he has not sufficient 
funds in or credit with such bank for the payment of such check, draft or 
order. 

Under both these statutes intent to defraud is an essential element of 
the crimes therein defined. Implicit in the convictions involved in your 
inquiry is the admiss ion by the accused that he violated the applicable 
statute in each case wilfuIly and with intent to defraud. 

The words umoral turpitude" have a well understood and legal meaning. 
HTurpitude" in its ordinary sense involves the idea of inherent baseness, 
vileness or depravity. It implies something base, depraved or immoral in 
and of itself, regardless of whether it is or is not prohibited by statute. In 
its legal sense Uturpitude" includes anything knowingly and intentionally 
done contrary to justice, honesty, modesty or good morals. It is sometimes 
said that the word "moral," which so often precedes "turpitude," does not 
add anything to the meaning of the term other than that emphasis which 
often results from a tautological expression. 

See Holloway v. Holloway, 126 Ga. 469, 66 S. E. 191, 7 L. R. A. (N. S.) 
272. 

Tillinghast v. Edmead (CCA 1st), 31 F. (2d) 81. 

Words and Phrases (Perm. Ed.), Vol. 27, p. 663 et seq. 

In Fidelity & Casualty Co. of New York v. Christenson, 183 Minn. 182, 
at p. 186,236 N. W. 618, our Supreme Court said: 

1M. S. I 622.03 in Ita pertinent parte. provides: 
"Every pel"!lo n who IIhall wilfully, with intent to defraud by color or aid of a check, 

dra.tt, or order Cor the payment of money or the delivery of Ilroperty, when Buch Iler&Qn 
knowlI that the drawer or maker thereof is not enti tled to draw on the drawee for the . 
lIum specified therein, ••• Bhall obtain from another any money or Ilroperty, ' hall bet 
lrUilty of IItealin&" the Bame, and punished accordinaly." 
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" ...... Moral turpitude has reference largely to moral character 
and state of mind and is difficult to prove. A known and intentional 
violation of a statute, ...... mayor may not show moral turpitude ...... " 

In Hermann v. Reimer (CCA 2d), 123 F. 2d 331, the only question 
involved was whether the relator. an alien, was properly denied entry into 
the United States under the applicable statute on the ground that he had 
been convicted of a crime involving moral turpitude. The relator had been 
a merchant in his native country. He had purchased merchandise for his 
shop. He had assured his vendor, sometime prior to the transaction, that he 
was solvent but "he knew these assurances to be false when he made them." 
For this reason he was declared i4 guilty of fraud" by a court of competent 
jurisdiction in his native country. The Circuit Court of Appeals, in affirming 
an order dismissing the writ of habeas corpus to release relator, said: 

"We have no doubt that to obtain goods upon false representation 
is an offense 'involving moral turpitude'." 

In In re Needham, 364 Ill. 65, 4 N. E. (2d) 19, the Supreme Court of 
Illinois said: 

"Attempting to obtain the money or property from others by fraud 
or false pretenses, whether through the use of the mails or otherwise 
involves moral turpitude." 

See also Ponzi v. 'Yard, 7 F. Sup. 736. 

Nishimoto v. Nagle (CCA 9tb), 44 F. (2d) 304, was a habeas corpus 
proceeding by an a lien who, having entered the United States in 1919, was 
ordered deported under the provisions of the Immigration Act on the ground 
that he had been convicted in this country of a ucrime involving moral turpi­
tude, committed at any time after entry." I t appeared that the alien involved 
pleaded gUil ty to a charge of having issued five separate checks with intent 
to defraud, the issuance of each check constituting a separate felony. The 
Circuit Court of Appeals affirmed the District Court's order denying the 
writ. The question whether the offense involved constituted a ucrime involv~ 
ing moral turpitude" within the meaning of the Immigration Act does not 
seem to have been contested in the appellate court. Apparently, the appel­
lant and the government, a s well as the Court, assumed without question 
the application of the statute. 

Bearing on your question is In re Rothrock, 25 Cal. (2d) 588, 154 Pac. 
(2d) 392, a disbarment proceeding. The attorney therein involved drew four 
checks in amounts ranging from $3.00 to $25.07 knowing that he had no 
account in the bank. The question presented was whether the action of the 
attorney in so drawing the four worthless checks constituted femoral turpi­
tudell within the meaning of the statute applicable to the proceedings. In 
holding that it did, the Supreme Court of California said: 

4'It may be conceded that conceivably a bank account might be 
innocently overdrawn through mathematical miscalculation and not in 
the commission of an act of moral turpitude. But this clearly is not 
such a case. The checks drawn by Rothrock and bank memoranda con-
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cerning them a ppear a s exhibits in the record. They show that over a 
period of severa l days checks were drawn by Rothrock on a bank in 
which he had no account, and his acts in obtaining money by such means 
certainly amount to moral turpitude." 

By his convictions upon his pleas of guilty in each of the three instances 
involved in your inquiry, the violator has admitted that in each of the three 
offenses involved he passed the worthless checks with intent to defraud. 
In these circumstances, I am of the view that the violator involved has been 
guilty of a Hrnisdemeanor or gross misdemeanor involving moral turpitude" 
within the meaning of M. S. § 617.75. 

Accordingly, your specific inquiry is answered in the affinnative. 

LOWELL J. GRADY, 
Assistant Attorney General. 

Clay County Attorney. 
September 27, 1950. 

EDUCATION 

341-i 

SCHOOL DISTRICTS 

40 
Detachment-Land separated from a school district by the Mississippi River 

is not adjoining land within the meaning of M. S. A. 122.15. 

Facts 

Independent School District No. 1 Joint of Sherburne County borders 
on the east side of the Mississippi River. An owner of real estate on the 
west side of the r iver, in another school district, desires to have his land 
detached from the school district in which it is now situated and attached 
to District No. 1. I a ssume that he seeks to avail himself of the benefits of 
M. S. A. 122.15. 

Question 

I s the land mentioned adjoiQing Dis trict No.1 within the meaning of 
M. S. A . 122.15? 

Opinion 

The west boundary of Independent School District No.1 is not stated. 
You merely say that the district borders the river. In any event, I assume 
that the boundary is no further west than the middle of the river. 
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The east boundary of the owner's land is the high-water mark of the 
river. This is a navigable water. The owner has a qualified ownership to 
the low-water mark. See Dunnell's Digest, Section 1067, Note 88, and cases 
there cited. There is a space between the low-water mark and the middle 
of the river. Accordingly, the owner's land does not adjoin the west boundary 
of the school dis trict mentioned. The boundaries of the owner's land and of 
the school district are not contiguous. 
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Commissioner of Education. 
August 3, 1950. 

CHARLES E. HOUSTON, 
Assis.tant Attorney General. 

166-C 

Dissolution-Annexation-Divis ion of property and apportionment of out­
standing obligations-Tax levy-M. S . A' I Sec. 122.17. 

Facts 

On July 14, 1947, Common School District No.5 of Aitkin County, Minne­
sota, was dissolved by the County Board and attached to Independent Con­
soHdated School District No.!. The county board made no special order 
concerning the property of School District No.5. Independent School Dis­
trict No.1 proceeded to treat the property of School Dis trict No.5 as belong­
ing to No.1 and sold the schoolhouse and site situated within the boundaries 
of School District No. 1 before it dissolved. The cash a ssets of District No.5 
at this t ime were $61.63. At the time of the consolidation Dis trict No.5 was 
the owner of a schoolhouse and a school site . The cash a ssets and the school 
s ite were turned over to Dis trict No.1 and School District No. 1 has subse­
quently sold the schoolhouse and has realized therefrom something over 
$400.00, making total r eceipts of something over $460.00 from School Dis­
trict No.5. 

It has now developed that a t the time of the consolidation School Dis­
trict No.5 had outstanding a warrant of $254 .30. Independent School Dis­
trict No.1 now admits that it has an obligation to p'ay the amount of t he 
cash received by it on the warrant in quest-ion but insists that it is not bound 
to pay the . balance of School District No. 5's warrant although it has 
received something over $400.00 from the sale of the District No.5 property. 
District No.1 ins is ts that it is incumbent upon the county auditor to levy a 
special tax against the old School Dish'ict No.5 to pay, the balance of the 
order. 

Question 

Should a tax be imposed against the taxable property situated in the 
area of former School District No. 5 sufficient to pay the balance due on the 
warrant mentioned, and if not, what should be done by the county board? 
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Opinion 

The effect of what the board did was to unite two dis tricts . The terri­
tory embraced within former School Dis trict No.5 was annexed to the terri­
tory included in Consolidated School Dis trict No. 1. When this was accom­
plished, it was the duty of the county board, acting by authority of M. S. A., 
Sec. 122.17, to make a division of all money, funds, credits and property 
belonging to s uch dis trict and to make an award of s uch money, funds, 
credits and property to the district affected by such change. It was the duty 
of the board under authority of t his section to apportion outstanding obli­
gations other than bonded indebtedness . This would include the outstanding 
warrant because it was not bonded indebtedness. Such apportionment must 
be s uch a s the county board deems just and equitable. When the board has 
by resolution made s uch divis ion, it becomes the duty of the county auditor 
to divide the money, funds, credi ts and property evidenced by the records 
in his oHice pUI'suant to and as required by the resolu tion. 

But from the facts stated it appears that the county board did not 
perform this f unction imposed upon it by this section. 

It would appear to me that the county board still has the duty to per~ 
form which it has not performed a s required by Sec. 122.17. If" the county 
board s hall apportion the property of School District No.5 to District No.1 
amounting to at least $461.65, it has the power to require School District 
No. 1 to pay any outs tanding warrant of District No. 5 a s it shall find to be 
jus t and equi table. Al though I am not passing upon the facts, it would 
seem difficult to conclude that out of $461.65 it is not just and equitable to 
require Distric t No.1 to pay $254.30 and interest. 

The auditor does not levy taxes. The school district levies the taxes 
and the auditor merely spreads them. But District No. 1 has no power to 
levy taxes on a part of the territory embraced within the district and if it 
levies any taxes , taxes will be levied against a ll of the taxable property in 
the school dis trict which makes the levy. 
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Aitkin County Attorney. 
February 8, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-C-3 

Property - Athletic Field - Detached from school s ite - Acquisition by 
purchase of board - No a ut hority by voters required- M. S. A. 125.06, 
subd. 2; 471.15, 471.16, 471.19. 

Facts 

School District No.5 of Worthington has on hand sufficient money avail~ 

able to purchase an athletic field near the schoolhouse site but detached 
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therefrom, which it wishes to acquire for the usc of the school. The board 
consider s it necessary to acquire such g round. 

Attention is called to M. S. A. 125.06, subd. 2, which requires authority 
by the voters before a schoolhouse site be acquired by the district. 

Question 

May the board make this purchase without being authorized to do so by 
the voters of the district ? 

Opinion 

When a schoolhouse si te is selected, i t is done by authority of the voters. 
What is a schoolhouse site? 

"A ' site,' according to Webster, is n scat or ground plot; and a mill 
site is a place whore a mill stands." Miller v. Alliance Insurance Co. of 
Bos ton, 7 F . 649, 651 ; 39 W. & P . 347. 
38 W. & P. 326 : 

"The term 'school site,' in its common acceptntion, and as com­
monly understood, refers to a parcel of g round sufficient in size upon 
which to ercct a school building, and a yard surrounding the same to be 
used as a playground for the children while at school. Board of Educa· 
tion of Oklahoma City Y. 'Voodworth, 214 P. 1077, 1083, 89 Okl. 192." 

F ebruary 5, 1940, an opinion of t he Attorney Cenel'aI was r endered 
(Fi1e 622B) wherein was considered t he subject of acquis ition by eminent 
domain of ground for an athletic field for a school district. The acquisition 
was being considered under the law relat ing to recreational programs con­
ducted by the school distl'ict. Therein it was stated that t he law did not 
give the right to exercise the power of eminent doma in in a cquiring ground 
for r ecreationa l programs, but t hat the exercise of this power was limited 
to grounds for a school s ite. It was concluded in this opinion that the 
g rounds to be acquircd for recrea t ional purposes were not a school site and 
for that reason the power of eminent domain did not exist for its acquisition. 

It appears that t he l'ensoning in the first mentioned opinion was correct. 

Report of the Attorney General for 1936, opinion No. 188 (File 622-B), 
s tates wit h reference to Mason's St. 1927, Scc. 2815 (1) (M. S. A. 125.06, 
subd. 2): " While th is statutory provis ion has no direct bearing on the leasing 
of lands by a school district for athletic purposes, we believe that it states 
a saluta ry rule which should be followed in such cases." This was a mere 
expression of the writer of the opinion as to his philosophy of proper pro­
cedure from a policy standpoint, not fl"Om a legal standpoint. This opinion 
concerns the law I not policy. 

Opinion dated December 13, 1937 (File 622-B), states that the school 
board has authority to lease land to be used for athletic purposes even 
though such contests arc not curr icular activities. But it states that the 
question should be submitted to a vote of the people. The reason therefor 
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is stated : HWhile this statutory provision has no direct reference to the 
leasing of lands by a school district for athletic purposes, we beHeve that it 
states the rule of law which _should be followed in such cases." It is noted 
that the opinion does not say that the law mentioned applies. It merely 
says that the writer is of t he opinion that it should be followed. Again, it 
is an expression of opinion on board policy. 

Following the thought therein expressed, that the land being detached 
was not a part of the school site and was not a school site, it appears to me 
that the limitation in M. S. A. 125.06, subd. 2, requiring the approval of the 
voters before a school site may be acquired by the board, does not apply to 
the situation under consideration. 

Accordingly, I am of the opinion thnt the school board may acquire 
the tract for an athletic field without a vote of the people authorizing the 
acquisition. 

M. S. A. 471.15 is authority to the school district to operate a program 
of public recreation and playgrounds. It may operate the program independ­
ently. Sec. 471.16. The facilities employed must be used primarily for. the 
purpose of conducting the regular school curriculum and related activities. 
See Sec. 471.19. 
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Commissioner of Education. 
February 3, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

622-B 

Property - BuiJdin g permit - Fee - May pay reasonable fee on applica­
tion for building permit under terms of city ordinance. 

Facts 

In Mankato there is an ordinance requiring building permits. A fee 
is r equired for a building permit. It is contemplated that the district will 
construct a school building in Mankato. Before the issuance of the permit, 
the proper officer of the city has required the payment of the fee required 
by the ordinance. 

Question 

May the school district pay a fee for a building permit to be issued? 

Opinion 

The city may charge a person procuring a building permit a reasonable 
fee to cover the labor and expense of issuing the permit. The amount of 
the fee may be graduated according to the estimated cost of the building. 
City of St. Paul v. Dow, 37 Minn. 20, 32 N. W. 860. 
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It -the school district purchased a tract of land upon which to build a 
building and the land is conveyed by deed, the school district should and 
w.ould have the deed recorded in t he office of regi.ster of deeds. A f ee would 
be charged for the recording. Without question, the district would pay the 
recording fcc. ''''hen the district -acquired such land, i t would undoubtedly 
have the t itle examined by a competent examiner of titl es. The examiner 
would undoubtedly }'equire a certificate from the register of deeds as to 
liens filed in his office and as to judgments docketed in the office of t he clerk 
of district court, and as to taxes disclosed by the records in the office of the 
county auditor and county treasurer. For each of these certificates, 8 fee 
would be required and would be paid without question. The district would 
probably r cquire 'a ce rtificate by the proper municipal officer concerning 
liens by reason of special improvements benefiting the lund, for which the 
district would pay a f ee. rt might be important that the services of the 
county survcyor be utilized in establishing the corner s of the property and 
the setting of monuments for which the surveyor would charge and the dis­
trict would pay a f ee. 

I'he payment of a f ee for a building permit ordinarily involves more 
service furni s hed on t he part of the city than t he mere furnishing of a 
certificate permit t ing the e rection of a building. ft involves t he examination 
of the plans and specifications of t he proposed building, the inWspection of 
the building during the course of construction, and upon completion, as 
stated in City of SL Paul v. Dow, supra, it is impor tant that the materials 
used in a building shall be of suitable strength and manufacture and that 
the labor employed shall conform to approved practices , a11 of which is deter­
mined by inspection. 

If the amount of the fee charged for t he permit, under the terms of the 
ordinance, is r easonable , I see no reason why the school district may not 
pay such fee, as it may pay f ees for other services. 
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Commissioner of Education. 
June 29, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

59-A-9 

Property - Eminent domain - Discontinuance of proceedings upon motion 
of petitioner. 

Facts 

Independent School District No. 69 of Sibley County comm enced con­
demnation proceedings for the purpose of acquiring certain land adjacent 
to its school grounds for playground purposes. Commissioners were appoint­
ed by the court and they made their report to the court, fixing the amount 
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of damages to be paid by t he school district to the landowners. The school 
board is of the opinion that the award of the commissioners is excessive in 
amount. 

Question 

Has the school board the right to dismiss the proceedings and abandon 
the "taking of the property after the commissioners have made their report 
and award? 

Opinion 

Eminent domain proceedings are conducted by authority of M. S. 1949, 
c. 117. Such proceedings are not a civil action. Civil actions are commenced 
in district court by service of a summons. M. S. 1949, 543.01. Hence, M. S. 
1949, 546.39, relating to dismissal of civil actions, does not apply in eminent 
domain proceedings. 

After the court has acquired jurisdiction, it controls the proceedings. 
It is my opinion that the petitioner may move the court for an order dis­
continuing the proceedings upon the ground that t he cost of acquisition of 
the land is excessive. The court cannot compel the petitioner to go forwa~ 
with. the proceedings if t he petitioner has not taken possession of the real 
estate, title to which is sought to be acquired by such proceedings. Title 
does not pass until the damages are paid. But after possession is taken, the 
petitioner may no~ l'ecede from his position. 

In circumstances such as these. it seems to me to' be proper practice 
to give not ice of motion that the petitioner will move the court for an order 
discontinuing the proceedings. 
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CHARLES E . HOUSTON, 
Assistant Attorney General. 

Independent School District No. 69, Arlington, Minnesota. 
September 26, 1950. 817-0 

Property - Playgrounds - School boards may accept gifts - May instalJ 
playground equipment, quasi school activities - May not lease grounds 
needed for school purposes - Liability of school district for damag~s 

arising from tort due to negligence- M. S. A . 125.08, subd. 2; 126.06, 
subd. 15. 

Facts 

In Walnut Grove t here is an unincorporated baseball club. It has been 
using a baseball diamond on the grounds of Independent School District 
No. 23. This club is not in any way connected with the school. The members 
of the club desire to play night games. For this purpose, they wish to erect 
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bleachers and lights. The installation of lights involves the erection of 
towers and the expenditure of a considerable sum of money. The ball club 
proposes to pay about $6,000 to finance the project, which is approximately 
one-half of the tot al estimated expenditures. The club proposes to allow 
the school district to use the equipment so to be installed and it wishes to 
have a lea se at a nominal rental for the use of the club for its practice and 
games. It proposes that the school have the use of the baseball diamond 
at other times. 

Questions 

1. Can the members of the School Board, for the District, accept the 
money or the property in the form of lights, towers and bleachers? 

2. Can the District appropriate moneys to complete the program 1 

3. If the first two questions are answered affirmatively, to what extent 
can the School Board lease out the diamond to the ball club and 
what restrictions are there on its power? 

4. May the School Board permit the ball club to build the bleachers on 
the school property or would it be necessary to have the bleachers 
built by the School District after bids according to approved plans 
by architects and/ or engineers? 

5. What would be the liability of the School District or the individual 
members of the School Board for injuries to spectators or players 
in games the' local ball club played upon the school owned property? 

Opinion 

See opinions of the Attorney General, dated July 19, 1949, and April 18, 
1949, File 159-B-1. 

M. S. A. 125.08 is authority for the board in an independent district to 
accept gifts for any proper purpose and apply the same to the purpose 
designated. So, if the donor intends the $6,000 to be a gift to the school 
district, to be used in the installation of lights, towers and bleachers, here 
is the authority under which the board may accept the same. 

M. S. A. 125.06, subd. 15, authorizes the school board. after a vote by 
the people of the district authorizing such procedure, to take charge of and 
control all school and quas i school activities of the teachers and children of 
the public schools in that district held in the school buildings or held on the 
school grounds, or under the direction of the school board. To that end it 
may adopt rules and r egulations for the conduct of athletic, oratorical, 
musical, dramatic and other contests and entertainments in which the schools 
of the district or any cla ss or pupils therein participate. It is observed that 
all money received on account of such entertainments or contests goes to 
the school treasury and is known as the school auxiliary fund, to be dis­
bursed for expenses connect ed with such entertainments or contests or other­
wise by the school board. In my opinion, it follows that the school board 
may make disbursements necessary to carryon such activities. If the school 
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district has the funds, and the school board considers it necessary after 
having entered upon such a program, it is my opinion that the board has 
the power to appropriate necessary money available for that purpose. 

The school board has no express authority to put others in possession 
of school property by lease to the exclusion of the school where the school 
has use for the property. Exclusive possession in the lessee is a right of a 
lessee. It appears to me from the statement of facts and the consideration 
of the entire problem that a lease is really not desired in this case. What 
the ball club wants is permission of the school board to use the baseball 
grounds. This permission may be granted without giving a lease. I see 
no objection to granting permission to use the ball grounds when the school 
itself docs not have need for it and the b08I'd may make regulations con­
cerning the use of the grounds so that the use by the ball club will not pre­
vent the school from using such grounds at reasonable times and will permit 
the use of such grounds by the ball club a:t times when the school does not 
need to use them. The school mus t have first consideration, of course, 
because the property belongs to the school district and it is held by the 
school district pI'imarily for school purposes. 

It occurs to me that there is no good reason why a definite and certain 
contract could not be carefully prepared to provide for the needs both of 
the school and t he ball club, This contract should be made in connection 
with the gift of $6,000. It should contain all the conditions upon which the 
gift is made and when the school district accepts those conditions, then the 
gift is accepted subject to the conditions. The contract is the important 
thing. I sec no I'eason why someone other than the school district may not 
do the actual physical work of building these structures contemplated so 
long as they are built with the approval of the school board, The plans and 
specifications therefor should be approved by the school board, after which 
I see no objection to a contract being made by the person making the gift. 
But so long as the school dish'ict is fw'nishing another $6,000, it might be 
better that the school district make the contract and in that event the plans 
and specifications which the school district provides should have the approval 
of the donors of the $6,000. 

I am unacquainted with any theory of law which would impose upon 
the school district any liability to pay damages incurred by spectators at 
games in which the school district does not participate. In Emmons v. City 
of Virginia, 152 Minn. 295, 188 N. W. 561, it was held that upon the ground 
that municipal corporations are not liable for negligence in the performance 
of governmental functions, a city, which, through its park commission, pro­
vided free to its inhabitants instrumentalities for diversion or exercise in a 
public park, is not liable to persons injured while us ing such instrumentali­
ties because defective or out of I'epair due to negligence of the city, its 
servants or agents. 

In the opinion in that case, the Supreme Court said: 

uIn the dischal'ge of duties placed on municipal corporations by 
law they and their servants are regarded as governmental agencies, and 
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not answerable for negligence at the suit of a priva te party. Especially 
is this true of quas i municipal corporations." 

The opinion cites the case of Snider v. City oC St. Paul, 51 Minn. 466, 
53 N. W . 763,18 L. R. A. 151, and said in that case the city was held: 

u • •• not liable t o the one injured because of the negligence of the 
city's servants in operating an elevator in its city hall . The liability 
of such a corporation for negligence in the care of its streets is there 
stated to be an exception t o the rule which might be rested upon cer­
tain special considerations of public policy or upon the doctrine of stare 
decis is ." 

And again the court said: 

IICities, through park and school boards, have of late provided play­
grounds equipped with various instrumentalities for exercise and amuse­
ment. Where this is done for the public good and gratuitously, the cities 
and their servants are to be regarded as agencies of the government, 
and are not acting in a proprietary character. The weight of authority 
and the better reasoning is to t hat effect, as will be found upon exam­
ination of the opinions above cited." 

Again, the court quoting from Bols ter v. City of Lawrence. 225 Mass. 

387,389,114 N. E. 722, L. R. A. 19i7B, 1285, .aid: 

46 

,liThe municipality. in the absence of special statute imposing lia­
bility is not liable for the tortious acts of its officers and servants in 
connection with the gratuitous performance of strictly public functions, 
imposed by the mandate of the Legislature or undertaken voluntarily 
by its permission, from which is derived no special corporate advantage, 
no pecuniary profit, and no enforced contribution from individuals par­
ticularly benefited by way of compensation for use or assessment for 
betterments." 

Commissioner of Education. 
October 27, 1949. 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

159-B-I 

Property - Schoolhouse - Construction - Bids - Contract mus t be let on 
lowes t res pons ible bid - M. S . A. 125.18. 

Amendment of bid - Withdrawal of bid - Modification of contract during 
progress of work on incidentals. 

Facts 

A common school district, after necessary preliminary proceedings, 
advertised for bids for the construction of a new schoolhouse. Two sealed 
bids were submitted and upon being opened, one was found to be for $9,598 
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and the other $11,592. The school board thereupon accepted t he lower bid. 
The bids were in writing and the school board made written minutes of its 
acceptance of the low bid. 

After the low bid was accepted, the low bidder discovered that he had 
made an error of $872. which reduced his bid in that sum less than he 
intended it to be. The bidder is responsible. The board considers the season 
too far advanced to readvertisc for bids . In fact, it has no't yet released 
the bidder. 

Questions 

1. May the school board rescind its acceptance of the low bid and per­
mit the low bidder to withdraw his bid, and then accept the high bid? 

2. May the school board permit the low bidder to amend his bid so ae 
to add $872 to the bid price, making it $10,470? 

3. May the school board have additional work over the contract done 
on the school in excess of $500 without advertising f or bids? 

4. May additional work be done over and above the contract on the new 
school without a vote of the people of the district? 

Opinion 

The school board may not rescind its acceptance of the low bid, permit 
the withdrawal of the low bid and accept the high bid. When the low bid 
was accepted, the bidder who made t he high bid was released from his bid 
and you do not say that he is willing to enter into a contract upon the basis 
of his b id. The only ground upon which the board would be authorized to 
accept the high bid would be that it considered the low bidder irresponsible. 
I understand that he is considered responsible. 

See L. 1949, c. 105, M. S. A. 125.18. 

Permitting the bidder to amend his bid is in effect permitting a bidder 
to bid without advertising. He has had the benefit of competitive bids 
before he makes his amended bid. The only bid that he made pursuant to 
t he invitation was the sealed bid filed. 

I do not cons ider your thi rd and fourth questions as pertaining to the 
fact situation which you submit. But I may add if the school board discovers 
during the progress of the construction of the schoolhouse, that some inci­
dental work should be done which is not contemplated by the original con­
tract and the need for which was not known when the original contract was 
made, the contract might be a mended in such particular if provision therefor 
is made in the specifications upon which other bidders had the opportunity 
of bidding, otherwise not. 

This additional work must be incidental to the work contemplated when 
the building was built. For example, if t he contract called for a three-room 
schoolhouse, it would not be incidental to t he execution of that contract to 
increase the size of the building and make it a four-room schoolhouse. If 

• 
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the contract and specifications required one coat of paint on the woodwork 
and wans and the board subsequently decided to add another coat of paint 
because of t he discovery of some fact not known when the original contract 
was made, I would say that the original contract might be amended in that 
respect. 
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Mower County Attorney. 
November 4. 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

707-A-12 

Property - Schoolhouse - Sites - Authority to school board to acquire a 
site for a schoolhouse must identify the land to be acquired on the ballot. 
Opinion of May 26, 1939, File 622i·2, disapproved- M. S. 1949, 125.06, 
Bubd.2. 

Facts 

Independent School District No. 24 of Hennepin County held an elec'tion 
last month. The questions submitted were by ballot which reads as tollows: 

"OFFICIAL BALLOT 
Tuesday. May 16, 1950 

INDEPENDENT SCHOOL DISTRICT NO. 24 
of Hennepin County, Minnesota 

'Shall the School Board of School District No. 24, 
Hennepin County, State of Minnesota, be author. 
ized to acquire from available funds additional 
land for school building sites to·wit: 

(1) 8 to 10 acres, more or less, in the neighbor· 
hood of 48th and Forest, Village of Crystal? 

(2) 8 to 10 acres, more or less, in the neighbor· 
hood of 26th Avenue and Noble, Village of 
Golden Valley? 

INSTRUCTIONS TO VOTERS: If you wish to vote in 
favor of purchasing said properties mark a cross (X) in 
the square opposite the word 'YES.' U you wish to vote 
against purchasing said properties, mark a cross (X) in the 
square opposite the word 'NO.' 

YES 
NO 

- 0 
. 0" 

The result of the ballot was 920 yes votes and 203 no votes. 
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Questions 

1. Does the description as presented on the ballot permit purchase 
without additional permission by the voters? 

2. If an additional vote is necessary, would each school site need to be 
• more fully described as listed on the ballot? Must they also be voted 

upon singly, each as a separate site? 

Opinion 

M. S. 1949, 126.06, subd. 2, provides that: 

uWhen authorized by the voters at a regular meeting or election 
or at a special meeting or election called for that purpose, it (the 
school board) may acquire necessary sites for school houses, or enlarge­
ments or additions to existing school house sites· ••. " 

What did the voters authorize by this ballot? A favorable vote informed 

the board that it was authorized to acquire 8 to 10 acres in the neighbor· 
hood of 48th and Forest, Village of Crystal and 8 to 10 acres in the neigh. 

borhood of 26th Avenue and Noble, Village of Golden Valley. If the present 
owner of 8 to 10 acres of land in the neighborhood of 48th and Forest, ViI· 
lage of Crystal, should make a deed to the school district, using that exact 

description, what would the school district acquire by the deed? And if the 

second supposed description were contained in a deed by the owner of 

8 to 10 acres in the neighborhood of 26th Avenue an~ Noble, Village of 
Golden Valley, what would the school district acquire? The statute says 

t~at the board may acquire necessary sites for schoolhouses when authorized 

by the voters. Neither one of these supposed descriptions describes any site. 
They just make general reference to a neighborhood. The area is not 

mentioned. The boundaries are not mentioned. No corners are described. 
No monuments are stated. No courses and distances are even suggested. 
Without the description of a site, I fail to see how the voters have authorized 

that a site be acquired. For these reasons, my answer to the first question 
is uno." 

In the event of another election, I suggest that a description be incor· 
porated in the ballot for each tract intended to be acquired. If it is the 
intention that both sites be acquired, as appears from the ballot, there is 
no objection to including both sites in the ballot. If only one is to be acquired, 
that intent should be plainly indicated. 

Commissioner of Education. 
June 2, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

622-i-2 
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47-A 
Property - Schoolhouse - Sites - Buildings - Sale - Granting ease~ 

ment for street - Election - "Authorized by voters at" construed­
M. S. 1949, Sec. 125.06, Subd. 2. 

Facts 

"The School Board of Independent School District No. 39, of Eveleth, 
Minnesota, is submitting two special questions to the voters of the 
District at the annual school election on May 16. 

"One question is for authorization to the Board to dismantle and 
sell a vacant school building, and the other question is for authorization 
to the School Board to grant an easement for a strip of school land for 
public street purposes," 

Question 

"Is the result of the election to be dec1ared on the basis of a 
majority of the total vote cast at the election, or may the result be 
based on the basis of a majority of the voters Noting on each particular 
question 1" 

Opinion 

The language with which we are here concerned is that portion of Min­
nesota Statutes 1949, Section 125.06, Subd. 2, which reads as follows: 

HWhen authorized by the voters at a regular meeting or election 
or at a special meeting or election called for that purpose, it may · •• 
sell or exchange school houses or sites and execute deeds of conveyance 
thereof." 

The lack of more specific language in the foregoing provision creates the 
doubt which has caused the submission of your question. There is a marked 
divergence of opinion among the courts of the several states upon the ques­
tion before us. We deem it proper to follow the rule of the Supreme Court 
of Minnesota as laid down in Dayton v. City of St. Paul, 22 Minn. 400, 
64 N. W. 20, which is the only case which we have found in this state that 
appears to be controlling in the question before us. 

We must start with the premise that the language quoted above means 
when authorized by a majority of the voters at a regular meeting Or election 
or a special meeting 01' election called for that purpose. This leaves unan­
swered the question what constitutes a majority of the voters. In Dayton v. 
City of St. Paul, supra, on page 402, the court said : 

liThe precise meaning of the words, 'that a majority of the voters 
present and voting shall have ratified such alterations 01' amendments,' 
is not very clear. The doubt is as to what is intended by the words, 
'voters present and voting.' Do they mean the voters present and voting 
upon the proposed amendment, or do they mean, in case the amendment 
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shall be submitted (as the legislature may submit it) at an election fol' 
other purposes, the voters who may be present and take part in the 
election for such other purposes?" 

The court then said: 

..... that the words refer to the voters who are present and vote 
upon the proposition submitted to the electors, without respect to those 
who may be present and vote for other purposes at any election which 
may be held at the same time and place at which the proposition may, 
for reasons of convenience or other reasons, be submitted; * • *." 

On page 403 the court laid down "the general rule, in affairs of govern­
ment, that an election, or a voting, whenever called for, is to be determined 
by the votes of those who vote to fill the office which is to be filled, or for 01' 

against the proposition which is to be adopted or rejected, and not by count­
ing, on either side, those who do not vote at all. To take a case out of this 
general rule requires a clearly manifested intention to apply a different 
one, •••. " 

In the language of Sec. 125.06, Subd. 2, quoted above, we find no 
language which clearly manifests the intention of the legislature to apply 
a different rule than the general rule stated by the court in Dayton v. City 
of St. Paul, supra. 

In our opinion the result of the election upon each of the questions 
submitted to the voters at the general election is to be determined by the 
votes for or against the specific proposition by the voters voting thereon, 
and not by counting, on either side, those who do not vote at all. 

48 

Eveleth School Attorney. 
May 10, 1950. 

GEO. B. SJOSELlUS, 
Deputy Attorney General. 

622·i-8 

Property - Schoolhouse - Sites - Title - Additional land for may not be 
acquired subject to life interest-M. S. A. 126.06, Subd. 2. 

Question 

Maya school district under authority of M. S. A. 126.06 purchase real 
estate in Albert Lea adjoining the present schoolhouse s ite when such 
acquisition would make such site contain one block of land, the land to be 
acquired being subject to the life estate of the present owners? 
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Opinion 

The right of a school district to acquire land for a schoolhouse site, 
either by purchase or condemnation, is based upon necessity. If it is not 
necessary. public money should not be expended to acquire it. If it is 
necessary, it is because the public immediately needs it. In the case under 
consideration, the present owners are of advanced age. The remaining 
span of their lives may not be long. But nevertheless the question contem­
plates purchase subject to life estates. The purchase does not contemplate 
a fee simple interest. 

In my opinion when the public acquires land for a schoolhouse site, 
whether by purchase or condemnation, the law contemplates the absolute 
ownership by the public, fl'ce from the cluim of any other person of any 
right thereto or interest therein. 

It is therefore my conclusion that the school district may not acquire 
such land subject to such life interes ts. 

49 

Commissioner of Education. 
June 29, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

622-i-1 

Pupils - Phys ical examinations - Medical treatment - Districts not liable 
for expense of physical examination and medical treatment for athletes 
nor for damages sUMlained by athletes in taking part in athletics. 
Opinion of Aug. 7, 1931, File 159-B-7, followed. 

Facts 

I An opinion of the Attorney General, File 159-B-7, dated August 7, 
1931, stated that a school district has no liability for the payment of the 
expense of physical examination of pupils taking part in athletics, is not 
liable for medical trcatment in casc of injury to persons taking part in school 
athletics, and is not liable for damages resulting from personal injuries 
received by a pupil taking part in athletics. That opinion states that school 
districts are organized to discharge governmental functions. It states that 
the funds of the district m·e derived from taxation and may only be expended 
for school district purposes. 

Question 

Whether that opinion is the present opinion of the Attorney General. 

Opinion 

I consider the opinion to be sound and that it should be followed. 
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In Berman v. l\1innesota State Agricultural Society. 93 Minn. 125, 100 
N. W. 732, we read: 

50 

"* •• The state may and must commit the discharge of its sovereign 
political functions to agencies seJected by it for that purpose. Such 
agencies, while engaged exclusively in the discharge of s uch public 
duties, do not act in any private capacity. hut stand in the place of the 
state, and exercise its political a uthority. Therefore, when the state 
creates puhJic corporations solely for governmental pm'poses, such cor­
porations, while engaged in the discharge of the duties imposed upon 
t hem for the sale benefit of t he public, are clothed with the immunities 
and privileges of the statej and no private action, in the absence of an 
express statute to that effect, can be maintained against them fOl' 

negligence in the discharge of s uch duties. Lane v. Minnesota State 
Agric. Soc., 62 Minn. 175,64 N. 'V. 382." 

Public Examiner. 
May 17, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

159-8-7 

Reorganization-Election-Expenses of election s hould be paid by county 
under M. S. A. 122.54-I'ayment when proposed dist.rict includes terri· 
tory in more than one county discussed-Opinion dated May 10, 1949, 
as to payment of expenses by county reversed. 

Facts 

"Pursuant to M. S. A., Sec. 122.52, the final report of a county 
school survey committee, recommended reorganization and the county 
superintendent called an election and the same was conducted. Included 
in the districts participating in the election were seven in one adjoining 
county and foul' in another adjoining county but the major portion of 
the territory was within X County, the county whose superintendent 
ca1led the eelction. Expenses were incurred for forms for notices of 
election, ballots, etc . • • • " 

Questions 

"Are those expenses a valid claim against X County by the superin­
tendent of schools ? May X County in turn collect from the other coun­
ties the proportionate share for the seven districts and four districts in 
those adjoining counties? If not, how are those election expenses to be 
paid ?" 
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Opinion 

You are advised that the proper and necessary expenses of the election 
should be paid by the county in accordance with the provisions of M. S. A. 
122.54 and the part thereof which provides: 

"The county board shall , and is hereby authorized to levy sufficient 
taxes in excess of any existing limitations to defray the necessary 
expenses incurred under the provisions of this act by the county super­
intendent and the county survey committee including travel expenses, 
s ustenance or clerical assistance, form s, reports, publications and other 
expense in connection with the conduct of the survey." 

Under M. S. A. 122.G2, as amended, a vote on a final report must be held 
and the election is called by the county superintendent of the county in 
which the district or territory, or major portion thereof, is located. The 
election is to be held and the vote canvassed and reported in accordance with 
M. S. A. 122.21. This section relates to elections held on proposed consoli­
dations. 

It is further provided under Sec. 122.52, subd. 2, as amended, that the 
county superintendent, with the approval of the county survey committee, 
s hall determine the date 0'£ the election . This subdivision further directs 
the county superintendent, with the approval of the committee, to appoint 
three election judges who shall be school board members, if available, for 
each polling place. They act as the clerks of the .election, canvass the ballots 
and submit them to the county superintendent and survey committee. 

A reading of the entire school reorganization act indicates clearly to us 
that expenses incurred in holding the election are expenses incurred under 
t he provisions of the act and are a type of expense that the legislature in­
tended s hould be paid as part of the responsibilities of the county superin­
tendent and the s urvey committee in the performance of their a ct s. The leg­
islature chose to place the responsibility for calling and holding the election 
on the county superintendent and it appears that it was intended that the 
county s hould pay the cost. 

You have further inquired as to the right of County X to collect propor­
tionate shares of the expenses from adjoining counties which contain certain 
of the districts included in the report of the survey committee. We believe 
that this question is one of practicability. If the other districts had survey 
committees and their county board or boards elect to pay a proportionate 
share, we feel that it would be within their right to do so. If, however, such 
other counties did not have a survey committee, or, if having a 'Survey com­
mittee, the county board or boards declined to pay the same, it is our opinion 
that the expenses s hould be paid by X County. 

Opinion dated May 10, 1949, File 166E-4, as to payment of expenses by 
county, reversed. 

Wadena County Attorney. 
F ebruary 17, 1950. 

J . A. A. BURNQUIST. 
Attorney General. 

166-E-4 

, 
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S1 
Reorganization-Election-Vote-L. 1947, c. 421, as amended by L. 1949, 

c. 666; M. S. A. 122.52, 122.21, 122.40, 131.01, 645.08 (2), 645.16. 

Facts 

"The Hennepin County Survey Committee in its final report recom­
mended that School Dis trict 'A,' District 'B,' District "e,' and District 
'0,' he united through reorganization into a single school district. 

"Districts 'A' and 'B' are each 'Urban School Districts' in that Dis­
trict • A' maintains a high school and Dis trict 'B' maintains a graded 
elementary school. Each of Districts 'e' and I D' maintains an ungraded 
elementary school and are designated 'Rural School Districts.' (See 
Laws 1947, Chap. 421, Sec. 1, subds. 4 and 5; M. S. A., Sec. 131.01.) 

"The County Superintendent of Schools with the approval of said 
survey committee is about to submit to the voters residing in the pro­
posed school district the question of reorganizing said existing districts 
in accordance with the recommendations contained in said final report. 

"Laws 1947, Chapter 421, Sec. 13, as amended by Laws 1949, Chap­
ter 666, Sec. 8, definitely provide that the l'ural school districts included 
in any such reorganization, vote as a single unit, but a question has been 
raised a s to the manner of taking and counting the vote where the 
reorganization includes more than one urban district." 

Question 

"Do the two 'Urban School Districts' vote as one unit and is the 
vote counted as such unit? Or does each Urban District vote as a single 
unit and is the vote cast in each urban district counted separately? 
Stating it differently: To carry. must the proposition to reorganize 
receive a majority vote in each of the urban school districts 'A' and 'B,' 
counted separately, plus a majority of the vote cast in the territory 
(voting as a unit) outside of said urban districts 1" 

Opinion 

Sec. 8, supra, amended M. S. A. 122.52. We consider Subd. 1 thereof. 
This relates to the ~Jection held on the adoption of the report of the survey 
committee. 

It is there provided that notice shall be given, the question submitted, 
the election held and the vote canvassed and reported in accordance with the 
provisions of M. S. 122 .21, except that the fi1ing of the petition shall not be 
required and the ballot shall read UFoI' Reorganization" and UAgainst Reor­
ganization." 

Now consider M. S. 122.21. It requires that the county superintendent 
cause posted notice of election to 'be given in each district or portion of 
district affected. Published notice is also required in some cases. The notice 
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specifies the time and place of an election or special meeting to vote on the 
question of consolidation. The duties of the county superintendent at the 
meeting are specified. The vote taken at the meeting is by ballot. The officers 
certify the result to the county superintenden t. It further provides that in 
case of consolidation of one or more rural districts, or parts of districts, 
with a school district in which there is maintained a state high or graded 
elementary school, election on consolidation shall be effected by a vote of 
the rural school districts only. in the manner provided by this section, and 
by the approval of such consolidation by the school board of the district in 
which is maintained a state graded or high school. 

Then this 1949 law goes on to provide t hat in any school district main­
taining u graded elementury or high school, or both, which is located within 
the proposed reorganized district, one or mOI'e voting precincts shall be 
established wholly within the limits of such urban school district. It is fur­
ther provided that within that part of the district 01' territory proposed to 
be reorganized lying outside the limi ts of such urban school district, one or 
more voting precincts shall be established. It provides that the proposition to 
:reorganize such school district s hall not be deemed to have received a 
majority of the votes cas t upon the propos ition or to carry unless a majority 
of the votes cast within sllch urban school district and a majority cast in 
such tel'l'itol'Y outs ide of such U!'ban school district each are in favor of 
establishing sllch school district. [n so far as these enactments are incon­
iiistent. we give force to the 1949 law. 

You state : 

" We take the view that in this reorganization, there arc t hree dis­
trict voting units. namely: (1) Urban District 'A'; (2) Urban District 
'B,' and (3) the combined Rural Distr icts 'C' and '0' ; and that to effect 
the reorganization, the proposition must receive a majority vote in each 
of said three units, counted separately." 

A suit is now pending in Hennepin County, Charter v. Scott, e t aI., 
involving this law. In conference with one of the attorneys for the plaintiff, 
he has outlined his views on the la!v, which have been of a ssistance in con­
sideration of the problem. 

It appears that while you relate that two of the districts are urban and 
two are I'ural, it is cla imed by the attorney in the Charter ca se that all foul' 
districts involved in the election arc urban. This is mentioned although that 
fact , if b 'ue, does not change the conclusion here reached. 

Some reference has been made to an opinion of the Attorney General, 
File 166E-4, datcd May 7, 1948. That opinion was written before the 1949 
enactment. The law has been changed since the opinion was written and 
we may propcrly dis regard it in t he considel'ation of the problem. 

An urban school di s trict, according to M. S. A. 122.40, L . 1947, C. 421, 
Sec. I, Subd. 5, is one which maintains a graded elementary or secondary 
school us defined in M. S . A. 131.01, Subd. 2 (1), (3), (4), (5), (6), (7) 
and (8) . 



EDUCATION 103 

A fural school district was defined by the same section in Subd. 4 to be 
a school district which maintains an ungraded elementary school as defined 
in M. S. A . 131.01, Subd. 2 (2). -

We have seen that M. S. A . 122.52, as amended by L. 1949, C. 666, 
Sec. 8 , requil'es that in an urban district a voting precinct or precincts shall 
be established. That is to say. at lea st one such precinct shall be in each 
U!'ban district. It is fUl,ther provided that the proposition s ubmitted at the 
election shall not be deemed to have carried unless it carried in s uch urban 
district. What does Hsuch" mean? It must mean in any urban district­
in every tll'ban district. 

In construing thi s statute we arc justified in considering that in the use 
of the singular (school district), the legislature included the plural (school 
districts). This is consistent with the manifest intent of the legislature. 
It is not repugnant to the context of the statute . M. S. A . 645.08 (2) . The 
object of al1 interpretation is to effectuate the intention of the legislature, 
M. S. A. 645.16. We must consider the object to be attained, and the conse­
quences of a particular interpretation. 

As we read the 1947 and the 1949 acts, it appears that the legislature 
did not intend that one urban district more populous than another urban 
district should in the election on that account have a greater voice than the 
smaller community. It appears that when both the large and the smaller 
districts des ire to unite, such end will be accomplished. But the mere carry­
ing the PI'oposition in the larger urban district shall not override the vote 
in the smaller urban district which votes separately and in which the votes 
arc counted separately. This appearing to be the spirit of the law, it should 
be so rend and so executed. 

Accordingly, it is my view that the law now requires that in each urban 
district (whether one or several) the people vote and theil' vote is separately 
counted. In the te rritory outside the UI'ban districts, the people vote as a 
unit, sepal'ate from urban districts. In ol'der that the proposition carry, the 
majority of the votes cast must favor the proposition counting separately 
the votes cast in each urban distric t and in the area outside the urban 
districts . 

52 

Hennepin County Attorney, 
November 10, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-E-4 

Reorganization-Name-For reorganized district M. S. 1949, Secs, 122.40· 
122.57, should conform to Sec. 122.01. 

Facts 

By authority of M. S . 1949, Secs. 122.40·122.57, the proceedings there 
outlined have been had with the object of reorganizing several school dis­
tricts embracing territory in Carver and Hennepin counties with the ult imate 
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purpose of making one district out of the entire area . After the election was 
held, the county superintendent made an order a s required by Sec. 122.52 (4). 
The order specified that the name of the newly reorganized district should 
be No.7. One of the former districts included in the newly reorganized 
district was named Minne tonka Independent School District No.7 of Henne­
pin County. Minnesota. 

Question 

What is the correc t name of the new district? 

Opinion 

M. S. 1949, Sec. 122.01, Subd. I, requires that all school dis tricts shall 
be numbered consecutively in each county and shall each be known as 
....................... School District No ......... of ....... .......... .. ...... .... .... .... .. County. A 
district, when situated in two or more counties, shall be known as Joint 

District No ......... of .. ....................... . ..... County and No . 
..... . of ... .. ............ .................. County. 

The newly created dis trict is a new entity. Since t he statu tes require 
consecutive numbering, it is my opinion that it should not bear the number 
of a former existing school district but should have the next number higher 
than the highest number of any school dis trict in Hennepin County at the 
t ime that it came into being. The same number selection should apply in 
Carver County. Upon the facts stated, it is my opinion that the name of 
the new school district should be Joint Independent School District No. 
of Hennepin County and No . ........ of Carver County. 

53 

Commissioner of Education. 
May 11, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-E-4 

Reorganization-Officers-Election after organization complete-Nomina. 
tions for office-M. S. A. 124.05, 122.55. 

Facts 

The county superintendent of Pine County has called your attention to 
M. S. A. 122.55, L. 1949, C. 666, Sec. 10, amending L. 1947, C. 421. Subd. 1 
of this section reads : 

"Upon reorganization, candidates for school board may be nomi­
nated in the manner provided in Minnesota Statutes, Section 124.05, the 
superintendent of the county who issued the order of reorganization 
performing the duties therein specified to be performed by the clerk." 
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Questions 

1. 14 Does the section permit discretion in whether or not Minnesota 
Statutes 1945. Section 124.05, shall be used in proceeding to election 
of school board members, or 

2. "Is some other sort of discretion applied? 

3. <lIn case candidates file for election to the school board under Section 
122.55, must the provision be followed as specified in Minnesota 
Statutes 1945, Section 124.051" 

Opinion 

The first question is answered "no." In my opinion, Subd. 1 means that, 
when school districts 8re reorganized under the authority of this law, when 
and if nominations 8re made before election of members of the school board, 
such nominations shall be made as provided in Sec. 124.05 of the statutes. 
In case such nominations al'e so made, the superintendent of schools who 
issued the order of reorganization will perform the duties specified in Sec. 
124.06 to be performed by the clerk of the district. 

There is no choice of methods of nominations. When nominations are 
made, they are made as so specified. The rules laid down in Sec. 124.05 as 
modified by Sec. 122.55, Subd. I, must be followed. There is no option. 
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Commissioner of Education. 
January 18, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-E-4 

School Board-Meetings-Executive sessions-Public entitled to admission 
to board meetings when board is not in executive session. 

Questions 

flIs a regular or special monthly session or meeting of a school 
board of an independent school district a public meeting so that non­
members, just citizens of the community, would be entitled to be present 
at this meeting? 

Ills it permissible for the school board of an independent school 
district to exclude persons from attending their regular or special called 
meetings? 

IIMay the school board of an independent school district exclude 
private citizens from their meetings where they are in the so-called 
executive sessions for the purpose of considering such things as setting 
salaries and letting contracts 1" 
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Opinion 

The public is entitled to attend meetings of a school board except when 
it goes into executive session. 

When a board is in executive session, it has the power to exclude persons 
not members of the board. This is discretionary with the board and cannot 
be controlled by any outside authority. Of course, it goes without saying 
that all sessions cannot be executive. The public is entitled to admission at 
board meetings when the board is not in executive session. 
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Waseca County Attorney. 
November 16, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

161-A-16-b 

School Board-Powers-Kindergarten-Common school district may main~ 
tain- M. S. A . 125.06, Subds.1, 9; 125.08, Subd. 1; 128.081, Subd. 1; 131.01, 
Subds. 1, 2; 128.081, Subd. 1. 

Opinion of April 9, 1941, file 169K, superseded. 

Question 

Maya common school district maintain a kindergarten? 

Opinion 

On April 9, 1941 (169K), an opinion was rendered wherein it was stated 
that a common school district "has no legal au"thority for maintaining a 
kindergarten." Upon reconsideration, it appears that that opinion would 
have been more nearly correct if it had stated that there is no express statu. 
tory statement that a common school district is authorized to maintain a 
kindergarten. 

, 
M. S. A. 125.06, Subd. 1, states: "The school board shall have the general 

charge of the business of the district * •• and of the interests of the 
schools thereof." Subd. 9 of that section states : "It shall superintend and 
manage the schools of the district; adopt, modify, or repeal rules for _their 
organization, government, and instruction • * *; prescribe textbooks and 
courses of study; •• *." 

Sec. 125.08, Subd. 1, states: "The school board of any independent schoo'! 
district may es tablish and mailltain one or more kindergartens •••. " 

I consider the last section cited declaratory of the law and not a grant 
of power. It appears to me that before the enactment of that section the 
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independent districts had the power which the law there declares. It is 
merely an example of much legislation declaring what the law is rather 
than the creation of a new right. 

We see that under Sec. 125.06, pursuant to the broad authority of the 
board, which has charge of the business of the district, it may determine 
what shall be taught in the school, with the exception of those things which 
the law forbids. For example, it may not teach the distinctive doctrines or 
creeds of a religious sect. Opinion of Attorney General (172K), March 10, 
1948. But it has charge of the interes ts of the schools. If the board is of 
the opinion that the interests of the schools require that a kindergarten be 
maintained, then it is within the discretionary powers of the board to estab­
lish and maintain one. The board manag.es the schools. It organizes them. 
It governs them. It provides the courses of instruction. The law does not 
say that Spanish, Greek, French or the Scandinavian languages may be 
taught. But if the board should decide that one or more of such languages 
should be taught in the school it has the power to establish and maintain 
such a course. 

The main distinctions between a common and independent district are 
that the common district has three directors; while the independent district 
has six. In the common district the electors levy the taxes at the annual 
meeting; while in the independent district the board levies the taxes. The 
distinction is principally in the organization of the districts . In the main, 
the powers are the same. The statutes in defining the powers, in most 
instances, make no dis tinction between common and independent districts. 
No good reason for a distinction appears upon the question under consider­
ation. 

All public schools are classified either as elementary or secondary. Sec. 
131.01, Subd. 1. An elementary school includes all schools below the grade 
of a high school. Subd. 2. 

The legislature in the laws relating to special state aid has established 
rules under which such aid is computed. M. S. A., Sec. 128.081, deals with 
computation of basic aid. The term "pupil unit" is defined. In Subd. 1 we 
read: "In an elementary school, for kindergarten pupils attending half-day 
sessions throughout the school year, one-quarter pupil unit and other ele­
mentary pupils, one pupil unit." This language does not indicate that the 
legislature made a distinction between common and independent school dis­
tricts in respect to their respective rights to maintain a kindergarten. On 
the other hand, it does indicate that a kindergarten is included within an 
elementary school and that kindergarten pupils are elementary pupils. 

In Sinno! v. Colombet, 107 Calif. 187, 40 P. 329, 28 L . R. A. 594, it is 
stated that the charter of the school district declared that the board of 
education shall have power Uto make, establish, and enforce all necessary 
and proper rules and regulations, not contrary to law, for the government 
and management of the public schools within said city, and for carrying into 
effect laws relating to education, '" '" • and to determine the course of 
study and mode of instruction to be pursued in said schools." 
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Sec. 1666 of the Political Code reads: 

"Other studies may be authorized by the board of education of any 
county, city, or city and county; but no such studies shall be pursued to 
the neglect or exclusion of the studies in the preceding sections specified." 

In consider ing whether such schools had power to maintain a kinder-
garten, the court, having reviewed the origin of the kindergarten system, 
said: 

"Since the 'kindergarten system' has for its object the purposes 
above briefly indicated, and as those purposes seem appropriate for 
pursuit in the primary schools, and as the law evidently contemplates 
that such system, when adopted, shall be regarded 'as part of the public 
primary schools,' we consider that the kindergarten classes mentioned 
in the resolution of the board of education become, when organized, 
classes in the primary schools of the district. The mere fact that such 
classes were instructed in separate buildings, and that the special study 
mentioned in the resolution was 'solely taught' in those classes, does not 
render such course obnoxious to the restrictive clause of section 1666, 
Pol. Code, as supposed by counsel for appellant." 

State statutes of Nebraska, Iowa, and Ohio, which prohibited the t each­
ing of any modern language but English to any pupil who had not success­
fully passed the eighth grade, have been held unconstitutional by the Supreme 
Court of the United States, reversing the decisions of the Supreme Courts 
of those states. 56 C. J. 843, Note 34. 

Our statute is silent in so far as it gives specific power to a common 
school district to maintain a kindergarten, although it does grant power to 
an independent school district to maintain a kindergarten. The general 
terms of the statute authorize the school boards to select courses of study 
and when a kindergarten course is provided in a common school district and 
is not prohibited by law except by the inference, if any, that it is not specially 
authorized it would seem that there is some analogy to these statutes relat­
ing to foreign languages. 

The power of the legislature to impose a system of public school educa­
tion upon local communities is not limited to the common branches. If the 
legislature sees fit to require public education of boys in that which pertains 
to successful agriculture, and of girls in that which pertains to successful 
housekeeping, it has the power to do so. 

Such legislation does not violate the constitutional requirement of the 
quality of taxation so long as the law operates alike on all persons and 
property similarly situated. F or similar reasons, it does not violate the 
requirement of a "uniform system of public schools." Associated Schools v. 
School District No. 83. 122 Minn. 254, 142 N. W. 325. 

In the case last cited, the syllabus states that the State Constitution 
provides that it shall be the duty of the legislature to establish a general and 
uniform system of public schools and that the legislature shall make such 
provision, by taxation or otherwise, a s will secure a thorough and efficient 
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system of publie schools in each township in the state. These provisions 
were inserted, not as a grant of power, but as a mandate to the legislature. 
prescribing as a duty the exercise of an inherent power. 

It seems that this means that the power resides in the legislature inde­
pendent of the Constitution to establish a general and unifonn system of 
public schools and the Constitution commands that the legislature provide 
an efficient sys tem of schools throughout the state. It would likewise seem 
that the power having been granted by the legislature to select courses of 
study and training. which power is vested in the school board, that board 
is not limited in its power of selection of those subjects and branches which 
the legislature may thereafter specifically enumerate, but if the school board 
shall determine in the exercise of its discretion that in its dis trict a kinder­
garten shall be maintained, under its broad general powers, it acts under 
the scope of its authority. 

Taking all these things into considera tion leads me to the opinion that 
a common school district is authorized to maintain a kindergarten. The 
opinion of the Attorney General aforesaid, dated April 9, 1941, is accordingly 
superseded. 

56 

Commissioner of Education. 
October 21, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

170-D 

School Board-Powers-Outdoor education project--Teachers-Minneapolis 
School Board no authority to provide for outdoor education project 
beyond geographical Hmits of district comprised by city-Many Point 
Camp near Itasca Park-Short trips outside district incidental to teach­
ing within city within discretion of board. 

Facls 

II0ur plans call for taking a group of tenth grade students to Many 
Point Camp near Itasca State Park for a period of about ten days during 
the latter part of the current school year. Four regular teachers would 
accompany the students and would be in charge of the planned program 
of study and activities of the Camp. The cost to the Board of Education 
would be the salaries of the teachers for the period of the project plus 
a small sum for instructional supplies and miscelJaneous operating 
expenses." 

Question 

"Does the Minneapolis Board of Education have the authority to 
pay the salaries of the four regularly employed teachers for approxi~ 
mately ejght working days for performing instructional services with 
Minneapolis students at Many Point Camp 1" 

-. 



110 EDUCATION 

Opinion 
• 

The Charter of the City of Minneapolis provides that its Board of Educa~ 
tion "shall have the entire control and management of all common schools 
within the City of Minneapolis and said city shall constitute one single school 
district." By the adoption of the city charter establishing Minneapolis as 
a school district and vesting the school board as a corporation with the above 
quoted powers within that district, it would appear that the electorate 
intended that the educational facilities to be given to pupils of the city 
should be furnished them within Minneapolis, and not elsewhere. 

Courts have held that members of a school board have no powers other 
than those conferred by legislative act, either expressly or by necessary 
implication, and doubtful claims of power are resolved against them. 47 Am. 
Jur. 324. 

Neither the provisions of the Minneapolis City Charter nor the statutes 
of the State of Minnesota expressly confer upon the members of the School 
Board of Minneapolis the right to provide for an outdoor education project 
beyond the geographical limits of the city. If such authority exists, it must 
be one necessarily implied from the power conferred upon the school board 
to control and manage all common schools within the city. 

In the control and management of the schools, the members of the board 
of education have a wide discretion, and, if, in their judgmen~, it is advisable 
t hat, as an incident to the teaching in the public schools within the city, a 
group of pupils studying, for example, the state government, should, with 
their teachers, be permitted to spend a day or a part thereof in going to 
the State Capitol to witness directly the operation of governmental offices, 
the permission by the board of such incidental trip to be made within such 
a short time could not, I believe, be considered an abuse of discretion. 

However, it is my opinion that, neither from the statutes of the state 
nor from the provisions of the city charter, can it be reasonably implied 
that the School Board of Minneapolis has authority to establish for a group 
of Minneapolis students such a project as the one in question, where it is 
intended to direct four teachers to be in charge of an outdoor education 
program for ten days at a camp approximately 200 miles from the city 
and thereby require such teachers to perform services outside the school 
district, and use school funds for such purpose and other expenses incidental 
thereto when such funds are, in effect, impressed with an educational trust 
to be used in payment of services and proper expenses within the district. , 

Until our statutes or the provisions of the Minneapolis City Charter 
are so amended as to authorize expressly the board to make contracts with 
teachers in which they shall agree to perform, when required, duties outside 
of their school district, and the s tatutory and charter provis ions so amended 
provide for establishing, leasing, or occupying educational camps for stu­
dents a long distance from the city limits and the authority to pay for 
teachers ' services in such camps and other expenses in connection therewith, 
it would appear that the Attorney General is not justified in ruling that the 
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authority to make the expenditures proposed in your communication and 
hereinabove r eferred to can be necessarily implied from the general powers 
conferred upon the board. 

57 

Commissioner of Education. 
May 26, 1960. 

J. A. A. BURNQUIST, 
Attorney General. 

170-H 

School Board-Powers-Recreational program, Joint-Accounting. 

Facts 

Hin International Falls a recreational program is operating under 
the sponsorship of two cooperating government bodies, the Board of 
Education and the City Council, with the operating power delegated to 
a board called the Recreational Commission . ., •• At the beginning 
of each fiscal year the Recreational Commission presents a proposed 
budget to the City Council and the Board of Education for their accept­
ance. With agreement on the budget, the City Council and the Board of 
Education each agree to pay one-half of the accepted budget." 

Question 

"May these two cooperating govel'llmental bodies baJance their 
financial accounts a t the end of the fiscal year and the accounts be made 
even by a payment from one to the other?" 

Opinion 

Since the school district and the city each have power to contract as 
they did, they have power to execute the contract when made. If the execu­
t ion of the <contract requires the direct payment of money from one body to 
t he other because of the fact that one contracting party has paid more than 
it agreed and the other has paid less than it agreed, then such payment 
should be made direc tly fl'om one to the other. 
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Commissioner of Education. 
March 24, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

169-B-l 

State Aid - Payment - Statutory provision for payment of s ta te aid in 
October is directory, not mandatory. \Vhen money for payment is avail­
able in A ugust, it may then be paid-M. S. A . 128.085. 
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Facts 

The financial condition of the special school district in Minneapolis dis­
closes that it has obligations to be met in the near future without present 
cash resources sufficient for the purpose. It estimates t hat it will receive 
from the state about $3,250,000 as state aid. It it can now receive $2,500,000 

without wai ting for the October distribut ion, it will be able to meet these 
obligations. It has requested that t he state make nn advance of the last 
named sum now. 

You estimate that the amount to be paid to this district in October is 
in excess of the amount now requested to be paid. The funds therefor nre 
available. 

Ques tion 

May the state board of education make an advance di ijbul'sement of state 

aid before the October disbursement? 

Opinion 

M. S. A. 128.085 reads: 

"Special state aid shall be paid to school di stricts in October and 

March based upon information ava ilable. In August a final distribution 
for the previous school year shall be made based upon accurate infor­

mation.1t 

M. S. A. 128.02 directs payment of apportionment of the income on 

endowment funds in March and October. 

Kipp v. Dawson, 31 Minn. 373, 17 N. W. 961, s ubsequently approved by 

our Supreme Court in s ubsequent decisions, held : 

u. '" . The rule generally adopted (and we think the correct one) is 

that a statutory provision intended merely for the g uidance of the con­

duct of officers in the conduct of public business, so as to insure the 
orderly and prompt performance of public duties, and a disregard of 
which cannot injuriously affect the rights of parties interested, will be 
deemed merely directory . . . . .. 

Accordingly, it is my opinion that the provision that the payment be 
made in October is directory and does not prevent the payment being made 
now, when t he money therefor is now available and can be used for no other 
purpose. 

Commissioner of Education. 
July 29, 1949. 

CHARLES E. HOUSTON, 
Assistant A ttol'ney General. 
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59 
Teachers - Salary - Sick leave - Accumulated - Unused sick leave may 

not be paid for by a school district in addition to salary paid. Such pay­
ment would be a gratuity. 

Facts 

A teacher was employed by the school board to teach in the Winona 
public schools. You do not submit the contract under which she was em­
ployed to teach so it is necessary to make some assumptions. 

It is assumed that the teacher was employed under a contract such as 
is authorized in M. S. A. 130.18. The contract was executed and contem­
plated the employment of the teacher during a school year previous to that 
which began in September, 1949. Since it was a continuing contract, it was 
in force at the beginning of the school year September, 1949. It is assumed 
that such rules as were adopted by the school board previous to the begin­
ning of the present school year were in force at the beginning of the present 
school year. In such rules it was provided that "sick leave in Winona Public 
Schools is allowed not exceeding ten days per school year and the total 
accumulated leave may not exceed thirty days." 

At the beginning of the present school year, this teacher had eight days 
accumulated sick leave. By conference with you, I understand that this 
so-called accumulated sick leave means that the teacher took off, because 
of illness, two days out of ten days possible sick leave. She has since died. 
A claim is now made against the school district for compensation for eight 
days because of the unused eight days' sick leave. 

Question 

Can the estate of the deceased teacher claim with success the payment 
of eight days' salary because of the accumulated eight days' sick leave, the 
teacher having been paid for the full period of time that she taught. 

Opinion 

Before answering this question we must understand what sick leave is. 
The school board said to this teacher, in substance, when it made its contract 
with her: If during the period of . this contract you are prevented from per­
forming your part of it because of unavoidable illness, ~he school district 
will pay you for a period of not exceeding t en days in one school year when 
you are unabJe to teach because of such sickness. But she was able to teach. 
She did teach except for two days and for these two days . she was paid. 
She was also paid for the days she taught. 

The contract did not state, either in words or in effect, that if she was 
ill fo~ a period not more than ten days in one school year I she would be paid 
for the time that she was ill and uqable to teach, or if she was well and 
able to teach that it would pay her a bonus, equal to her salary for the num­
ber of days of accumulated sick leave that she did not use. That would 
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merely be an increase in salary and any increase that the board wished to 
make in salary could be made by simply increasing the salary and using 
less words. 

Plainly. the contract did not contempla te the payment of a bonus to the 
teacher for accumulated sick leave at the time her contract was terminated. 
If the board should pay the representative of her estate therefor, it would 
be purely a gratuity", which, in my opinion, is unauthorized by law. Gratui­
ties are not to be paid from public funds. Nollet Y. Roffmann, 210 Minn. 88, 
297 N. W. 164. 

Commissioner of Education. 
December 23, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

174-A 

ELECTIONS , 
BALLOTS 

60 
Candidates - N arne - Counting votes - 'Vhen name is written on ballot 

and there are two persons in the Township by t he same name, parol 
evidence may be considered in determining intention of voter-M. S. A. 
206.16 (3), 206.60 (6). 

Facts 

At a town election held in Pope County on March 8 there was a vacancy 
in the office of assessor; A , the incumbent, and B fi led under the ballot sys~ 
tern, and their names were printed on the ballot. At the election A received 
14 votes, and B received 12 votes. There was written in for the office of 
assessor on 20 of the ballots the name 1<0rrin Peterson"; there nre two 
Orrin Petersons in town, one being S. Orrin Peterson, sometimes written 
Orrin S. Peterson, and the other, Orrin K. Peterson; both of the Petersons 
are legal voters of the township and qualified for the office; S. Orrin Peterson 
is willing to accept if declared elected, but Orrin K. Peterson declines to 
accept or qualify j there was nothing on the ballots themselves to indicate 
which Orrin Peterson the voters intended to vote for, but you state that 
it is well known in the township that the voters who wrote in the name 
"Orrin Peterson" intended to vote for S. Orrin Peterson. 

Question 

Is S. Orrin Peterson entitled to ' be declared elected to the office of 
assessor and qualified for the same? 
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Opinion 

In the facts you submit you state that it is well known in the township 
that t he voters who wrote in the name of "Orrin Peterson" intended to vote 
for S. Orrin Peterson. If that conclusion can be substantiated by extrinsic 
evidence, it is t he opinion of this department that S. Orrin Peterson is 
entitled to the office. 

In this election the voters were entitled to write in the name or names 
of candidates. M. S. A. 206.16 (3) . In M. S. A. 206.50 (5), it provides: 

"The judges shall disregard misspelling or abbreviations of the 
names of candidates, if it can be clearly ascertained from the ballot for 
whom it was intended." 

It is true that the quoted statute refers to ascertainment "from the 
ballot." The courts are in conflict as between a strict or liberal rule in ascer­
taining t he intention of t he voter. We do not find any direct authority on 
this question in t he opinions of t he Minnesota courts. In respect to marking 
on ballots, our Supreme Court has been liberal in ascer taining the intention 
of the voters. Dunnen's Digest 2d, Sup., Electionllt, 2947. 

In 18 Am. J ur., Elections, Section 195, page 311, it states : 

"Furthermore, where t here are two persons in the same district 
with the same name, one of them a candidate, and the other not, and 
there are ballots which do not designate which of these persons is voted 
for thereon, parol evidence may be received to show for whom the votes 
were intended. On the other hand, extrinsic evidence may not be 
received to contradict an unambiguous ballot, as where there are two 
persons of the same surname, but different given names, and the name 
of the one not a candidate is used by the voters." 

It will be noted that the last sentence quoted declares that an ambiguity 
must exist before reference is made to extrinsic evidence. The dis tinction is 
shown in the case of State ex reL Cremer v. Steinborn, 92 Wisc. 605, 66 
N. W. 798, 53 Am. St. Rep. 938. In that case C. H. Cremer, Sr., was a regular 
candidate. Seven votes were cast for C. H. Cremer, Jr., a cousin of the regular 
candidate. A court held that the parol 'rule could not be invoked as there 
was no ambiguity. In the instant case, h owever, you state that one of the 
Petersons was known as S. Orrin Peter son and also as Orrin S. Peterson, 
while the other was known as Orrin K. Peterson. This fact does raise an 

... ambiguity which justifies invoking the rule above quoted from 18 Am. Jur. 

"Where the intention of the voter is clearly ascertainable from the 
ballot, with the. aid of extrinsic facts of a public nature connected with 
the election, the law requi res his vote to be counted." (Paine, on Elec­
tions, c. 550, p. 446.) 

See also McCrary on Elections, 4th Edition, Sections 529, 530. In Wills 
v. State Board of Canvassers, 50 Kans., 144-147, the rule is stated, "The bal­
lot indicated the will of the v?ter, and when, in the light of all surrounding 
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circumstances, the purpose of the voter can be a scertained with reasonable 
certainty. effect should be given to it." See also Thomas Blair Skeels v. 
Clifford Paulus (1946): 32 Ohio Opinions 824, 44 Ohio L. Abs. 629. 

It is true that t he authOl'ities cited relate to cases where the courts 
a pplied t he parol or evidence aliunde rule in reviewing election contests. 
In the Clise you present, it is our opinion that it is very significant that there 
is involved a township election, limited as it was to the voters in a small 
community. It is s ignificant that forty-three per cent of those voters who 
cast their ballots voted for "Orrin Peterson.1I This indicates that a large 
plurality of the voters who cast t heir ballots must have intended to cast 
them for one individual. It seems very likely that there must have been 
some organized effort prior to the election, and that organized and appar­
ently coordinated effort must ha ve been only in behalf of one of t he Peter ­
sons. Accordingly, if it can be reasonably determined that S. Orrin Peter son 
is the person these voters intended to vote f or and elect to office, we believe 
that he can pl'operly be declared to be the elected candidate. 

61 

Pope County Attorney. 
March 22, 1949. 

DONALD C. ROGERS, 
Assistant Attorney General. 

28-A.8 

Candidates - Name - Identifying words "Widowed home-maker , St. Paul" 
come within purview of Minnesota Statutes 1949, § 205.70. 

Facts 

"One of the candidates for county commissioner in distri ct #3, 
which comprises the City of Saint Paul, has asked that the words 
'Widowed home-maker, St. Paul' be placed on the ballot by reason of 
the f nct that there is another candidate f or another office having the 
same SUl'name as hers, such descript ive words being permitted pursuant 
to Minnesota Statutes 205.70.': 

Inquiry 

"Will you please advise at t he earliest possible moment whether 
the said words could properly be placed on the b~llot following the 
name of this candidate." 

Opinion 

Your 'question is answered in the affirmative. 

Minnesota Statutes 1949, Section 205.70 provides tha t when the sur­
names of two or more candidates for the same or different offices appear on 
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the same ballot at any election, each such candidate shall have added thereto 
not to exceed three words, uindicating his occupation and residence, ••• ," 

The term "occupation" is defined: 

"That which principally takes up one's time, thought, and ener­
giesj ...... 

Funk and Wagnall's New Standard Dictionary, page 1706. Darrell v. Norida 
Land and Timber Co., 27 P. 2d 960, 55 Idaho 195. 

The object of the statute is to avoid confusion that may arise from the 
appearance on the ballot of identical surnames. 29 C. J. S ., Elections, Sec­
tion 161, page 238. Ladin v. Holm, 203 Minn. 434, 281 N. W. 762. The stat­
ute is of a remedial nature and should be liberally constrved. 

It is our opinion that the proposed words of identification come within 
the purview of Section 205.70. 

62 

Ramsey County Attorney. 
August 11, 1960. 

DONALD C. ROGERS, 
Assistant Attorney General. 

28·B-2 

Voting machines: Manual ballots may be used in certain districts and ma· 
chines in others; M. S. A. 209.01 • 209.05. Manual ballots may not be 
used in districts where machines are furnished merely because of 
crowded conditions-M. S. A. 209.19. 

Facts 

"For about ten years the City of Duluth has been using automatic 
voting machines on municipal, state a nd national election days . During 
the s tate and national election of 1948, some of the precincts turned out 
a vote so heavy that, according to reports, large numbers of voters 
stood in line for periods of time ranging from thirty minutes to an 
hour before getting at voting machines to cast their votes. 

"It is not quite clear to me that under the last paragraph of 
M. S. A., Section 209.19, election judges would be permitted to consider 
a voting machine as having broken down, thereby permitting the use of 
paper ballots or sample ballots merely because there nre not a sufficient 
number of voting machines in the precinct to take care of an unusually 
Jarge or extraordinary number of voters. 

"Nor is it quite clear to me that under Section 209.06, permitting 
the governing body of a city to use voting machines in some voting 
precincts and paper ballots in other precincts, that the governing body 
of such a city would be permitted to authorize the use, contempora· 
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neously, of both voting machines and paper ballots in the same precinct 
merely because an unusually large or extraordinary number of voters 
created congestion in such a precinct! ' 

Questions 

1. Would it be proper for the City of Duluth to authorize the use of 
manual ballots in certain specified precincts and the use of voting 
machines in the remainder of the precincts within the City of 
Duluth? 

2. Would it be 'proper for the City of Duluth to authorize the use of 
manual ballots in any precinct within the City of Duluth when it 
was found that individuals in the precinct wel'C requil'cd to wait an 
unreasona~le length of time before being able to cast their ballot? 

3. Would you consider it unreasonable to compel a voter to wait in 
line for more than one-half hour for his turn to vote in a precinct 
where voting machines only were available? 

Opinion 

Question 1 is answered in the affirmative. M. S. A. 209.01 provides for 
u ••• the use of voting machines in anyone or more districts thereof, 
at all elections to be held therein . ••• " 

M. S. A. 209.05 provides in part: 

"The governing body' of any municipal corporation in this state may 
provide for the use of voting machines in all or one 01' more districts 
thereof . ••• " 

Question 2 is answered in the negative. M. S. A. 209.19 provides in part; 

IIIf any voting machine being used in any election shall become 
out of order during such election it shall be repaired if possible or 
another machine substituted as promptly as possible. In case such sub­
stitution or repair cannot be made, paper ballots printed or written, 
and of any suitable form may be used for the taking of votes and for 
such purpose voting machine sample ballots may be used." 

That provision of the statute authorizes the usc of paper ballots only in case 
substitution or repair cannot be made after a voting machine has become 
out of order. Merely overcrowding of a precinct cannot be construed as con­
stituting a determination that the machines were out of order. 

We do not consider Question 3 one upon which a legal opinion could be 
rendered. 

Undoubtedly, problems which now face you could be remedied or the 
situation improved by using manual ballots in districts which cast a light 
vote and releasing the machines used in such dis tricts f or use in precincts 
where a heavier vote is cast , 

DONALD C. ROGERS, 
ASfiistant Attorney General. 

Duluth City Attorney. 
January 24, 1950. 28-A-9 



ELECTIONS 119 

CORRUPT PRACTICES ACT 

63 
Violation - Promise to public to appoint a certain individual as superinten­

dent of police by candidate (or mayor does not violate M. S. 1945. 
§ 211.23. 

Question 

f'Is it a violation of M. S. A. 211.23 for the incumbent Acting Mayor 
of the City of Minneapolis, who is a candidate for election as Mayor at 
the general municipal election to be held June 13, 1949, to promise that, 
if elected, he will appoint a certain individual 8S Chief of PoHce '?" 

Facts 

"By Section I, Chapter VI, of the city charter, it is provided: 

1/ 'He (the Mayor) shall, by and with the consent of the City Coun­
cil, appoint some suitable person as Superintendent ot Police, subject _ 
to removal at the pleasure of the Mayor, or for cause by a two-thirds' 
vote of the City Council.' 

uA suggestion has been made that because the appointment by the 
Mayor of a Chief of Police does not become effective until the City 
Council has consented thereto, a candidate for Mayor may, without 
violating the above section of the Corrupt Practices Act, state his pref­
erence for a Chief of Police. You will note the language, 'nor prevent 
a candidate, for any office in which the person elected will be charged 
with the duty of participating in the election or the nomination qf any 
person as a candidate for any office, from publicly stating or pledging 
his preference for or support of any person for such office or nomina­
tion.' II 

Opinion 

Minnesota Statutes 1945, Section 211.23, provides: 

"No person shall, in order to aid or promote his nomination or elec­
tion, directly or indirectly, himself, or through any other person, appoint 
or promise to appoint any person, or secure or promise to secure or aid 
in securing the appointment, nomination, or election of any person to 
any public or private position or employment, or to any position of 
honor, trust, or emolument. Nothing herein contained shall prevent a 
candidate from stating publicly his preference for or support of any 
other candidate for any office to be voted for at the same primary or 
eiectionj nor prevent a candidate, for any office in which the person 
elected will be charged with the duty of participating in the election or 
the nomination of any person as a candidate for any office, from pub­
licly stating or pledging his preference for or support of any person 
for such office or nomination." (Emphasis ours.) 
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The first sentence quoted above would, if standing alone, categorically 
prohibit a promise by a candidate for office to appoint a certain individual 
as chief (superintendent) of police. However, the first $entence is qualified 
by a second sentence which contains an exception to the prohibition con­
tained in the first. The purpose in inserting this qualification, it appears to 
us, was to recognize the distinction between promising jobs for the purpose 
of purchasing support 01' votes and mere expressions of a policy which the 
candidate will pursue as mayor I if elected to that office. 

Under the pr'ovis ion of Section I, Chapter VI, of the city charter quoted 
above, the mayor is empowered to appoint a superintendent of police but 
such appointment to be effective must have the approval of the city council. 
This, in our opinion, is in effect nominating a person as superintendent of 
police within t he language of the exception quoted above. It is 'our conclu­
sion t hat the promise publicly made by a candidate for mayor to appoint, 
if elected, a certain person as superintendent of police does not violate Min­
nesota Statutes 1945, Section 211.23, provided t hat the promise was made 
to the public as a declaration of principle by the candidate and not to the 
person who would be appointed superintendent of police if the candidate is 
elected to the office of mayor . 

We are confirmed in our conclusion by the decision in Fordham v. 
Stearns, 122 Or. 311, 258 P. 822, which is the only case directly in point found 
in our search for authorities. In that case, the court considered whether a 
statement made in a school election violated the section of t he Oregon Cor­
rupt P ractices Act, which is substantially similar to Section 211.23, quoted 
above. One of the candidates made the following statement: 

uI was a member of the school board which brought Mr. and Mrs. 
Howard here as teachers, and I believe we have had the best school 
we ever had, and I want to see them remain in the school. If you want 
Mr. and Mrs. Howard to teach this next year, then you should vote for 
me; if you don't want them, vote for Frank Bogue." 

His opponent t hen took the floor and said: 

If I have been asked by several people to run for this office. and I 
will say that if I am elected there will be a chan .... ge of teachers." 
The court pointed out: 

"Section 4131 denounces as unlawful the making of a promise to 
appoint another person to any public or private position or employment 
for .the purpose of promoting the election of t he nominee. But that sec­
tion further provides t hat such candidate 'may publicly announce or 
define what is his choice or purpose in relation to any election in which 
he may be called to take part if elected.' .. 
The court then stated : 

"From t he foregoing statements, we see the real issue between the 
candidates. Each declared h is principle. Neither was engaged in unlaw­
ful electioneering. This was not a violation of the Corrupt Practice 
Act. but was clearly with in the privilege of the candidate as defined 
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by Section 4131, Or. L. The Corrupt Practice Act was designed to pre­
vent cor r uption and to guarantee purity in elections , a nd not for the 
purpose of preventing a man from properly defining his principles. It 
is not in the in terest of t he public welfare for a candidate for any office 
to keep his constituents in ignorance of his views. 

"The complain t in this case must be considered in t he light of Sec­
tion 8, Article I, Or. Canst., reading: 

"INa law shall be passed restraining the free expression of opinion, 
or restricting the right to speak, write , or print freely on any subject 
whatever ; but every person shall be r esponsible for the abuse of this 
right,' " 

This provision is s imilar to Section 3 of Article 1 of the Constitution of 
Minnesota. 

Minneapolis City Attorney. 
June 8, 1949. 

J . A. A. BURNQUlST, 
Attorney General. 

627-M / 

PRIMARY 

64 
Judge - Eligibility - Town board member may not sit as judge of election 

in the primar'y to be held in September, 1950, when he is a candidate for 
county commissioner, even though his name does not appear on the 
primary banot. 

Fads 

UThe question has arisen as to the eligibility of one of the members 
of the town board of one of the townships in this county to act as an 
election judge in t he forthcoming primary election to be held on Sep­
tember 12, 1950. This individual is a candidate for election to the County 
Board for the district in which t he township in which he resides is 
situated. There is one other candidate for the office of County Commis­
sioner in t his district and t here being no contest in the primary the 
names will not, of course, appear on the primary election ballot." 

• 

Question 

Maya member of the town board sit as an election judge in the primary 
election to be held in September, 1950, while he is a candidate for the office 
of county commissioner, but when his name will not appear on the primary 
election ballot? 
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Opinion' 

I think the answer to t his question is found in M. S. 1949, § 205.47, 
which reads: 

01* •• no person shall be eligible as judge or clerk unless he can 
read, write, and speak the English language understandingly, nor if he 
be a candidate for any office . ••• " 

As long as the town board member in question is a candidate for an 
office, he is ineligible as judge of election at the primary election to be held 
in S"eptember, even though his name does not appear on the primary election 
ballot. 

The language quoted is found in Mason's Minnesota Statutes 1927, 
§ 306. This language was construed in former opinions of this office. See 
opinion No. 163, 1932 report, d~ted May 28, 1932, file 183-J. 

In said opinion the question was answered whether a town clerk who 
had filed for county commissioner could act as one of t he judges of election 
when he had filed for the office of county commissioner, there being no con­
test at the primary. The question was answered that a town clerk who was 
a candidate for coun ty commissioner was not eligible to act as a judge either 
at the primary or general election even though there was no contest at the 
primary. 

Accordingly. following t he wording of the statute your Question is 
answered in the negative. 

Sibley County Attorney. 
August 31, 1950. 

INTOXICJ\TING 

65 

RALPH A. STONE, 
Assistant Attorney Genera1. 

183-J 

LIQUOR 

Election day - Deliveries - Statute prohibiting retail sale of intoxicating 
liquo'r on election day does not prevent deliveries by breweries and 
wholesalers of intoxicating liquor in wholesale quantities to retailers 
on election day. 

Question 

Whether it is illegal for a brewery and wholesalers t o make delivery 
of intoxicating liquor on an election day in the city of Minneapolis. 
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Opinion 

M. S. A. 340.14, Subdivision I, provides: 

"No sale of intoxicating liquor shall be made· •• before eight 
o'clock p. m. on any Election Day. in the district in which such election 
shall be held · • *." 
This provision is contained in a section of t he statute which relates to 

regulating the retail sale of intoxicating liquor. Even if the deliveries to 
which you refer could be construed to be sa les, they are not retail sales and, 
hence, t he stat ute quoted is not applicable to such deliveries. 

It is my opinion that s uch deliveries may be made on election days in 
Minnenpolis unless there is some municipal ordinance to the contrary. 

66 

Hennepin County Attorney. 
March 8th, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

218-J-4 

Liquor Control Commissioner-Authority of to a pprove or disapprove trans­
rer of location of off sale retail Jiquor store--M. S. 1949, Sec. 340.11, 
Subds. 1 and 3, 340.42, 340.43, 340.57 . 

• Question 

" • • • whether the Liquor Control Commissioner has authority to 
approve or disapprove the transfer of location of an 'off sale' retail 
liquor store in the city of Minneapolis, as an incident to the general 
responsibili ty fol' approving t he 'oft' sale' retai l liquor licenses." 

Opinion 

Among the ru les which you legally adopted is Regulation No. 12, Sec­
t ion 7, which reads as follows: 

"The location of business of a retail liquor licensee may be changed 
subject to the approval of the municipal counci l and the Commissioner 
in cases or 'oft' sale' licenses. Application for change in location shall 
be in writing, acco'mpanied by a written statement from the bonding 
company consenting to the change in location." 

In accordance with Minnesota Statutes 1949, Section 15.042, Subd. 3, the 
above quoted rule has the force and effect of law. Under this regulation 
you have t he authority to approve 9r disapprove the transfer of location 
of an off sale retail liquor store in the City of Minneapolis or elsewhere. 

/ 
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Minn. St. 1949, Sec. 340.57, to which you refer in your communication, 
in so far as here material, provides that the City Council of the City of 
Minneapolis "is hereby authorized and empowered, by a three-fifths vote 
of the governing body thereof, to grant licenses to sell intoxicating liqnors" 
in certain prohibited territory "provided that no greatel' n umber of licenses 
shall be issued therein t han has been heretofore issued in such territory 
under authority granted by sections 340.42 and 340.43, notwithstanding any 
provisions to the contrary in any city charter 01' laws of t his state; ••• ," 

The requirement of a three--fifths vote of the governing body of the 
City of Minneapolis for t he granting of licenses in such territory is different 
from the usual requirement of a majority vote, but there is nothing in the 
section in question which repeals or limits the authority of t he state liquor 
control commissioner to approve or disapprove the licenses issued by a 
three-fifths vote. Repeals by implication are not favored. It would there­
fore appear that, if it was the intention by that section to deprive the 
liquor control commissioner of the power to approve 01' disapprove a license 
issued by a three-fifths vote, such intention should have been expressly stated 
in the provision. Sec. 340.11, Subd. 1 and Subd. 3, providing that all off sale 
licenses shall be subject to the approval of the liquor control commissioner. 
are sufficiently broad to include all "off sale" licenses issued by any munici­
pality regardless of the vote required for the issuance of the license and 
under your rule hereinabove quoted the liquor control commissioner may 
approve or disapprove the transfer of the business location of an off sale 
licensee. 

Opinions of this office since October, 1938, and prior to your adoption 
of the rule under consideration, have construed the liquor statutes of the 
state as requiring the approval by the liqU01' control commissioner of the 
transfer of the location of an off sale retail li'luor store. The ruling dated 
October 18, 1938, file 218g-10, was issued on the assumption that such com­
missioner had the authority and was required to approve a change of location 
of a ' licensed Hoff sale" liquor business, as well as to disapprove or approve 
the original license. 

An opinion dated July 6, 1940, No, 156, 1940 report, file 218g-10, holds 
that in the matter of transferring a license from one licensee to anothel' 
"any off sale liquor license may be tl'ansferred by the governing body sub­
ject to the approval of the liquor control commissioner and that such trans­
fer shall not become effective until approved by him." 

In an opinion dated May 19, 1944, file 218g~10, it was held, in answer 
to the question as to Uwhether an intoxicating liquor license during its li£e~ 
time may be transferred from one building to another" that "in t he case of 
an off sale license; the liquor control commissioner should also consent." 

By reason of your adoption of Regulation No. 12, Section 7. and the 
former rulings of this office hereinabove referred· to, I am of the opinion 
that a transfer of t he business location named in an unexpired uoff sale" 
retail liquor license to another location in the City of Minneapolis or else­
where is subject to the approval of the liquor control commissioner of the 
State of Minnesota. 
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However, as decided in State ex r eI. Minnehaha Liquor Store. Ine. v. 

Arundel. 200 Minn. 305, 273 N. W . 817, in determining the question of such 
approval or disapproval, the commissioner must exercise sound discretion. 

His action, if arbitrary or unreasonable, would not be valid. 

67 

Liquor Control Commissioner. 
May 5, 1950. 

J . A. A. BURNQUIST, 
Attorney General. 

218-G-10 

Liquor store - Private - License - May nol be issued in a municipality 
which has establis hed municipal liquor stores - The law does not limit 
the number of liquor stores which may be issued by a municipality 
authorized to do so. 

Question 1 

"May private licenses for the sale of liquor be issued in a munici­
pality w hich has established a municipal liquor store'!" 

Answer 

No private licenses may be issued in a municipality which has estab­
lished a municipal liquor store. The only exception is in the case of clubs, 
as provided in M. S. 1949, Sec. 340.11, Subd. 6. This is in accordance with 
former opinions of this office. 

Question 2 

"Is a municipality limited to but one mun ic ipalJiquor store?" 

Answer 

M. S. 1949, Sec. 340.11 , Subd. 10, under which municipal liquor stores 
are authorized, contains the following provision: 

..... Such licenses may be issued in cities of the f ourth class, and 
other villages a nd boroughs for such sale of intoxicating liquor in hotels, 
clubs or exclusive liquor stores, which exclusive liquor stores the gov­
erning body of such municipa lities may establish or permit to be estab­
lished for dispensation of liquor either 'On sale' or 'Off sale,' or both . . . ... 
Neither this nor any other provision limits the number of municipal 

liquor stores in municipalities where such stores are authorized. It is the 
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governing body of the municipality that has the authority to determine the 
number of such stores. There are a number of communities which now 
operate more than one municipal liquor store. 

68 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

Kenyon Vmage Attorney. 
April 28, 1950. 218-G-13 

Sale - Hours - On evenings preceding holidays enumerated in M. S. A. 
340.14, 8ubd. I, not changed by L. 1949, c. 654, Sec. 3. 

Question 

Hours for the "off sale" of liquor in cities of the first class on the eve­
nings preceding certain holidays. 

Opinion 

Prior to the enactment of this law, M. S . A. 34.0.14, subd. 1, contained 
the following provisions pertaining to the Hoff sale" of intoxicating liquor: 

If ••• No 'off sale' shall be made before eight o'clock a . m. or after 
eight o'clock p. m. of any day except Saturday, on which day 'off sale' 
may be made until ten o'clock p. m. No 'off sale' shall be made on New 
Year's Day, January 1; Memorial Day, May 30; Independence Day, 
July 4; Thanksgiving Day; or Christmas Day, December 25; but on 
the evenings preceding such days, if the sale of liquor is not otherwise 
prohibited on s uch evenings, 'off sales' may be made until ten o'clock 
p . m ., except that no 'off sa le' shall be made on December 24 after eight 
o'clock p. m .••• " 

Under the above quoted provision, "off' sale" of intoxicating liquor was 
permitted until ten p. m. on the evenings preceding the holidays enumerated 
above except the evening of December 24th and unless "otherwise prohibited 
on such evenings." 

M. S. A. 340.14, subd. 1 was amended by L. 1949, c. 664, Sec. 3, and, 
in so far as is here material, now reads as follows: 

... .. No 'off sale' shall be made before eight o'clock a. m. or after 
ten o'clock p. m. of any day. However, in cities of the first class and in 
all cities, villages, and boroughs located within a radius of 15 miles of 
cities of the first class, 'off ·sale' may be made only until eight o'clock 
p. m. of any day except Saturday, on which day 'off-sale' may be made 
until ten o'clock p. m. No 'off sale' shall be made on New Year's Day, 
January 1; Memorial Day, May 30; Independence Day, July 4; Thanks-

• 
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giving Day; or Christmas Day. December 25j but on the evenings pre­
ceding such days, if the sale of liquor is not otherwise prohibited on 
such evenings, 'off sa les' may be made until ten o'clock p. m ., except 
no 'off sale' shall be made on December 24 after eight o'clock p . m . . . . " 
The part of the above quoted provision which is empbasized in bold face 

constitutes so much of the amendment as is involved in your question. It 
s hould be noted that the amendment makes no change in the language of the' 
provision relating to the Hoff sale" of liquor on the evenings preceding holi­
days. Prior to the enactment of the 1949 amendment, the first sentence of 
the provision above quoted read: 

ll* •• No 'oft' sale' shall be made before eight o'clock a. m. or after 
eight o'clock p . m. of any day except Saturday, * * *." 

Notwithstanding that sentence, the unamended part of the provision in 
question has, since its enactment in 1941, teen construed to permit "off sale" 
of liquor up to ten p . m. on evenings preceding the holidays enumerated in 
the section, except on Christmas Eve and unless otherwise prohibited. 

In considering the history of the legislation, it is obvious that the clause 
"if the sale of liquor is not otherwise prohibited" was not intended to apply 
to the above quoted sentence of the act which required closing for all "off 
sales" at eight p. m. except on Saturdays. The 1949 amendment permits 
"oft' sale" up to ten p . m ., except in cities of the first class and in munici­
palities within a radius of 15 miles thereof, where "oft' sales" may be made 
up to eight p. m. on any day except Saturday and on Saturday up to ten 
p. m . The closing hours previously designated for the last mentioned cities 
and municipalities wel'e not changed by the amendment. 

In adopting the amendment under consideration, it is clear that the 
legislature did not intend to change the former law as to sales on evenings 
preceding the holidays enumerated in Sec. 340.14, subd. 1. 

It is, therefore, my opinion that the "oft' sale" of liquor is now permitted 
on the evenings preceding holidays mentioned in M. S. A. 340.14 during 
the same hours as it was permitted prior to the amendment by L. 1949, 
c. 664, Sec. 3, as the amendment in question makes no change as to the hours 
for "off sales" on evenings preceding the designated holidays in cities of the 
first class and sUlTounding communities or elsewhere. The clause Hif the 
sale of liquor is not otherwise prohibited on such evenings" refers, I believe, 
only to those situations where "off sale" is otherwise prohibited on the eve­
nings in question; for example, where an evening preceding a holiday is a 
Sunday evening 01' where local ordinances prohibit "off sales" on such 
evenings. 

Duluth City Attorney . 
April 16. 1960. 

J . A. A. BURNQUIST. 
Attorney General. 

218-J-6 
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69 
Sa1e - HOUfS - Off sale - 'Vord "radius" as used in the amendment of 

1949, means "distance" - Distance s hould be measured in a straight 
line to the nearest point in the boundary of the city-Laws 1949, c. 654, 
M. S. A. 340.14, subd. 1. 

Facts 

Laws 1949, Chapter 654. amends M. S. A. 340.14, Subd. I, and reads as 
follows: 

"However, in cities of the first class and in all cities, villages, and 
boroughs located within a radius of 15 mnes of cities of the first class. 
'off-salc' may be made only until eight o'clock p. m. of any day except 
Saturday, on which day 'off sale' may be made until ten o'clock p. m," 

Question 

How the 15 miles is to be measured. 

Opinion 

]t is the interpretation of this office that the law is applicable in any 
area or any place which lies within 15 milE;s of the boundary of any city of 
the first class. It is my opinion that t he word Ifradius," as used in this law, 
s hould be construed as if it read "distance!' 

There is no way to determine a central point in a city from which a 
radius of 15 miles should be run. Unless the word "radius" be construed 
to rnean "distance/' the statute as amended -is in this respect of such uncer· 
tain meaning that it is void. 

In determining whether a certain place is within a distance of 15 miles 
of a city of the first class, the rneasurement should be by straight line from 
the place involved to the nearest point in the boundary of the city. 

Anoka City Attorney. 
May IS, 1949. 

NON-INTOXICATING 

70 

RALPH A. STONE, 
Assistant Attorney General. 

2 1S-J-S 

License - Cities - Issuance - Requirement that no license be issued if 
applicant within five years has been convicted of violating any law 
relating to sale of non-intoxicating malt liquor or of intoxicating liquor 
applies in a ll cities- M. S. A. 340.01, Laws 1945, c. 589, Laws 1949, 
c.700. 
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Opinion 

Minnesota Statutes 1941, Sec. 340 .01, provided: 

129 

"There is hereby conferred upon the governing body of each county, 
city, village, and borough in the state, the authority to license and 
regulate the business of vendors at retail or wholesale of non-intoxicat­
ing malt liquors within their respective jurisdictions, to impose a license 
fee therefor and to provide for the punishment of any violation of any 
such regulations according to the provisions of law; provided, that no 
such business may be licensed by the county board to be located in any 
town, unless the consent of the governing body of such town, it organ­
ized, is filed with the application for such license." 

This statute was amended by Laws 1945, c. 589. The amendment con~ 
sisted in adding the following; 

uNo license shall be issued or renewed by the county board after 
application has been made therefor until said county board shall have 
secured the written recommendation 9f the sheriff and of the county 
attorney. Said recommendation shall be accompanied by a statement 
attesting that to the best of their knowledge the applicant has not. 
within a period of five years prior to the date of such application, vio­
lated any law relating to the sale of non~intoxicating malt liquor or of 
intoxicating liquor and that in their judgment the applicant will comply 
with the laws and regulations relating to the conduct of said business 
in the event said license is issued 01' renewed, Before issuing or renew­
ing any license. the County Board shall consider the recommendation 
of the sheriff and the county attorney. the character and reputation of 
the applicant, the nature of the business to be conducted and the type 
of premises and propriety of the location of said business, 

"Persons holding licenses issued by the County Board shall not 
permit any minor to loiter or remain in the room where non-intoxicat­
ing malt liquor is being sold or served unless accompanied by his parent 
or legal guardian. No license shall be issued or renewed if the appli­
cant within a period of five years prior to the date of such application 
has been convicted of violating any law relating to the sale of non­
intoxicating malt liquor or of intoxicating liquor," 

The question was then presented to this office as to whether the last 
sentence above quoted applied in a first class city. 

The Attorney General gave an opinion upon this question June 19, 1945. 
file 217b-8. in which he held : 

"The evident purpose of the amendment was to procure greater 
precaution in the issuance of licenses by the boards of county commis­
sioners in towns where there is usually less police protection than in 
the more populated communities. 

"It is therefore my opinion that the prohibition under consideration 
is limited in its application to licenses issued by county commissioners." 
However, since that opinion was rendered, the statute has been again 

• 
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amended by Laws 1949, c. 700, coded as M. S. A. 340.01. The amendment 
consisted in striking out from the statute last a bove quoted the words 
Ilissued by the county board." So as now worded the law reads : 

"Persons holding licenses shall not permit any minor to loiter or 
remain in the l'oom w~el'e non-intoxicating malt liquor is being sold or 
served unless accompanied by his parent or legal guardian. No license 
shall be issued or renewed if the applicant within a period of five years 
prior to the date of such application has been convicted of violating any 
law I'elating to the sale of non-intoxica t ing malt liquor or of intoxicat­
ing liquor." 

By stl'iking out the words "issued by the county board" from the last 
sentence of t he statute just quoted, it was intended that t he last paragraph 
should apply to a ll licenses and not only to t hose issued by a county board. 
That was the purpose and the effect of the amendment. 

No reason occurs to me why the holder of ,n license in the city should 
be entitled to violate the law and still have a Hcense when the holder of a 
rural license is denied the same privilege or immunity. J think that as now 
worded, the quoted provision of the law under consideration applies equally 
to all 3.2 beer licenses issued . .. 

The opinion of June 19, 1945, was correct when it was rendered. The 
legislature has since amended the law so as to make the language in ques~ 
tion applicable to all licenses issued, and consequently the said opinion 
is no longer the law. 

71 

Minneapolis City Attorney. 
January 23, 1950. 

RALPH A. STONE, 
Assistant Attorney General. 

217-B-8 

License - Fee - Towns - 3.2 beer ljcense in towns - Town board is not 
entitled to charge a fee for approving application for license in addition 
to one-half of the fee pa id to the county board which it is entitled to 
receive under Laws 19,19, Chapter 581-M. S. A. 340.013. 

Facts 

A certain town board charges an applicant for a beer license a fee of 
$20.00 before it will approve such an application. The money so collected 
is paid into the town revenue fund. 

Question 

Whether the board has the right to exact such a fee as a consideration 
for the approval of the application . 

• 
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Opinion 

In my opinion the question should be answered in the negative. 
The town board has no right to charge a f ee as a consideration or con­

dition of its approval of the application for a beer lieense made to the 
county board. 

Laws 1949, Chapter 581, Section 1, being M. S. A. 340.013, provides: 

"One-half of the fee l'cceived by the county for license t o sell non­
intoxicating malt liquors, at wholesale or retail, in any town in the 
county shall be paid to the town board where such business is located." 

The town is thus given one-half of the fee charged by the county for 
the issuance of the 3.2 beer license. It is not entitled to charge a f ee in 
addition t hereto. 
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Todd County Attorney. 
November 6, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

217-D-8 

License - Fee - Villages - Brewers and wholesalers of 3.2 beer may be 
licensed by village for fee of $10 per annum- L. 1949, c. 700. 

Question 

As to the licensing of brewer s and wholesalers of non-intoxicating malt 
liquor by t he village of Hibbing. 

Opinion 

The 1949 Legislature adopted Laws 1949, Chapter 700, amending M. S. A. 
340,01 and 340.02. 

M. S. A. 340.01 confers upon the governing body of the village the 
authority to license and regulate t he business of vendors at wholesale of 
non-intoxicating malt liquors . M. S. A. 340.02, as amended by Laws 1949, 
c. 700, provides that there shall be three types of licensesj previously the 
law provided for only two kinds of licenses. 

M. S. A. 340.02, Subd. 3, was amended by adding this language: 

HWholesale licenses shall permit the licensee to sell non-intoxicat­
ing malt beverages to holders of on or off sale retail licenses and the 
license fee therefor shall be $10.00 per annum." 
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Therefore, answering your inquiry I would say that under the law as 
amended the village of Hibbing may issue a wholesale license to a brewer 
or wholesaler of 3.2 beer upon payment of a license fee of $10 per annum. 

73 

Hibbing Village Attorney. 
April 28, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

217-H 

License - Revocation - Power of County Board. 

Question 

Whether the county board may revoke a license where no statutory 
authority is found specifically granting that right. 

Opinion 

The power to issue a license involves the power to revoke it. It also 
involves the power to suspend it. A license is not a right but a privilege. 

Opinion dated April 24, 1935, File 217-B-9, expresses the view that the 
board is without power to revoke the license without cause. This does not 
mean that it does not have the right to revoke the license for cause. 

It appears to me that where the violation of law is clear, the board has 
the power to suspend the license pending a hearing and that a time and place 
for considering the question of revocation may be set by the board, notice 
given to the licensee, and an opportunity given to be heard on the question . 
of revocation. Upon such hearing, if the evidence shows that the licensee 
has violated the law relating to the dispensing of non-intoxicating malt liquor 
and that such a violation was wilful on the part of the licensee, the board 
has ample authority to revoke the license. 
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Lake County Attorney. 
April 7, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

217-B-9 

Sale - Indians - Retail on sale dealers - Sale to persons of Indian blood -
Regulation prohibiting sale to persons of Indian blood of 3.2 beer nol 
advised - Regulation may be adopted prohibiting sale to spendthrifts 
and improvident persons among the Indians. 
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Facts 

448everal years ago our Board of County Commissioners adopted 
'Rules in Connection with ,Sale of Non-Intoxicating Malt Liquors' and 
which rules have been adopted from time to time a s licenses for the sale 
of non-intoxicating Jiquors have been issued by the Board. Among these 
rules there is one as follows, 'that non-intoxicating malt liquors shall 
not be sold at any time to persons of Indian blood.' I am told that these 
rules and regulations were first suggested to our county among other 
counties by the Liquor Control Commission. 

"We have about four hundred Indians in Mille Lacs County who 
reside mostly on the west side of Mille Lacs Lake. These Indians present 
a serious problem in law enforcement and in financial relief from the 
county. Undoubtedly the Board has felt that these problems would be 
less serious if the sale of non-intoxicating liquors to the Indians would 
be at least decrea sed. ' 

uIn view of the provisions of Section 327.09 and also considering 
that the sale of intoxicating liquor to Indians with certain exceptions 
became legal with the passage of Chapter 87 of 1947 Session Laws, a 
serious question has arisen whether or not the above rule adopted by 
the County Board is a reasonable regulation. The members of our 
Board of County Commissioners are somewhat concerned that they may 
be guilty of violating the provisions of Section 327.09 in making the 
above rule." 

Question 

Whether a regulation prohibiting a retail on sale licensee from selling 
3.2 beer to persons of Indian blood is valid. 

Opinion 

Prior to 1947, it was a felony to sell liquor to any person of Indian blood. 
In 1947 the leg islature adopted Laws 1947, Ch. 87, which amended the former 
statute and made it unlawful to sell malt liquors in any quantity "to any 
person of Indian blood who has not adopted the language, customs and 
habits of civilization." 

I think the purpose of this statute was to make it lawful to sell malt 
liquors to a person of Indian blood who has adopted the language, customs 
and habits of civilization. 

I think that a rule would be valid which proh i'bited an on sale licensee 
of 3.2 beer from selling such beer to any person of Indian blood who has 
not adopted the language, customs and habits of civilization. I think that 
to go further than that and make a rule which would prohibit the sale to 
any person of Indian blood would be unreasonable. No doubt there are many 
persons of Indian blood in Mille Lacs County who have adopted the customs 
and habits of civilization to whom the sale of 3.2 beer would be no more 
injurious and harmful than the sale to a person not of Indian blood. 
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As you point out, if the tavern keeper should refuse to sell to a person 
of Indian blood who has adopted the language, customs and habits of civili­
zation, he might run coun ter to the provisions of M. S. A. 327.09, which is 
the statute prohibiting discrimination on account of race in places of refresh­
ment. 

It must be that the spendthrifts, habitual drunkards and improvident 
persons among the Indians are well known to the officers and to the welfare 
board. M. S. A. 340.73 makes it unlawful to sell any malt liquor to any such 
person within one year after written notice by a ny peace officer, employer, 
relative and others forbidding the sale of such liquor to such a person. 
The county board would have authority to adopt a regulation to the same 
effec t and prohibiti ng the licensee from se11ing to any such persons after 
notice. This would tend to stop the dispensation of 3.2 beer to those Indians 
who should not be allowed to get it. 
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Mille Lacs County Attorney. 
June 14, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

217-F-3 

Sale - Minor - Malt liquors - Cons umed by minor on licensed premises 
without knowledge or licensee or employees is not consuming with per­
mission of licensee against M. S. A. 340.03 (1). 

l·'ac ts 

M. S. A. 340.03 (1) makes it unlawful for any licensee (licensed to sell 
non-intoxicating mal t liquor), or his employee"to sell or serve non-intoxicat­
ing malt liquor to any minor. It also prohibits such licensee from permitting 
any minor to consume non-intoxicating malt liquor on the licensed premises 
unless accompanied by his parent or his legal guardian. 

A person whose 'identity is not revealed purchased beer which he fur­
nished to a minor and which the minor consumed on the licensed premises. 
There is no evidence that the licensee, or any of his employees, was aware 
of the fact that the minor was drinking beer on the property. 

Question 

Do these facts show a violation of the statute mentioned when there is 
no s howing of actual knowledge on the part of the licensee, or his employees, 
that the minor was drinking beer on the premises? 

Opinion 

Perhaps another way of stating the question is : Do these facts show 
permission? About fourteen pages of Vi ords and Phrases, permanent edi-



LIQUOR 185 . 

tion, are devoted to definitions of "permit" and upermission." I think it may 
be said that the word in its general sense means to grant leave. It means 
to suffer or allow - consent. Sometimes it mcans not to prohibit. 

But here we are considering a penal law. 

State of Minnesota v. Robinson, 55 Minn. 169, 56 N. W. 594, was a prosc4 

cution against a druggist under4l statute forbidding a registered pharmacist 
from permitting the compounding or dispensing 'of prescriptions or the 
vending of drugs, medicines or poisons in his place of business except under 
the supervision of a registered pharmacist or by a registered assistant. An 
employee in the store, who was not a registered pharmacist or assistant, 
sold drugs during the absence of the pharmacist and without his knowledge 
or authority. The court held that the owner was not liable. The' court said 
that the word "permit" includes the element of a ssent. 

'I .... When used in a statute to describe an action made penal it must 
be held to include that element, unless there be something in the context 
clearly indicating the contrary." 

It is well to consider State v. Sobelman, 199 Minn. 232, 271 N. W. 484. In 
the opinion in that case it is said: 

..... It seems clear that the presence of this young girl under the 
circumstances here disclosed was onc that defendant's servants could 
not have overlooked, although they deny having seen her on this occa­
sion . .... Her presence in defendant's tavern was forbidden. He, act­
ing through his servants, violated the law by permitting her to be 
there ... .... 

The charge in that ca se wns contributing to the delinquency of a minor. 
Further, the court said: 

... .. We do not choose to lend our aid to that kind of business by 
adopting forced or narrow construction of enactments having for their 
purpose and objective the curbing of evils necessarily flowing there­
from .••• " 

We thus see the line of thinking that the Supreme Court is doing these days. 

The conclusion herein reached is limited to the particular statute con­
sidered, Sec. 340.03 (1). Since the legislature used the word Upermit," as 
it did in defining this crime, it is my opinion that it meant knowingly permit. 
It seems to me that the language compels this conclusion. 

We have another statute, 617.60, which covers among other places where 
a minor shall not be permitted in a place where intoxicating liquors are sold 
or give\1 away. In that connection an opinion of the Attorney General bas 
been rendered, File 218j-12, dated March 8, 1948, copy enclosed, where the 
writer stated the conclusion that this s tatute r equires the keeper of any 
place where intoxicating liquors are sold to exclude minors from his place 
of business whether or not accompanied by a parent or guardian. 
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I do not attempt to pass upon the evidence that might be produced on 
the trial of the ca sco I consider the facts only as stated. 
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McLeod County Attorney. 
May 2, 1949. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

217-F-S 
• 

Sale - Wholesaler and Brewer - Cash beer law discussed - Laws 1949, 
Chapter 476. 

Facts 

"For many years it has been the policy in the beer industry for the 
brewers to charge returnable cases and bottles to wholesale dealers at 
a rate of approximately GOc a case of bottles. The money was held on 
ordinary account or collected together with the charge for the beverage 
itself. In turn the charge for ca ses was passed on by the wholesale 
dealer to the retail dealer and by the retail dealer to the consumer. In 
each instance the price of the beverage and case and bottles were col­
lected together. About 30% of the beer sold in this state is sold in kegs 
or barrels of various sizes and a charge of approximately $6 to $10 was 
placed against the wholesale dealers and in turn against the retail 
dealers. The sum was carried on account and empty kegs were returned 
for credit. Likewise, the wholesale dealers may charge kegs to the 
retail dealer and the sum for the keg was collected at the same time 
the beverage was paid for unless empty kegs were returned in kind. 

"It appears that in going on a ca sh basis a number of municipali­
ties in this state, some of whom operate municipal liquor stores and 
some who buy beer for refectories in parks, etc., are in the practice of 
paying for their merchandise of this kind thirty days after delivery 
upon a verified claim approved by the governing body. It also appears 
that a number of private firms which own business houses, taverns, or 
hotels in this state with beer licenses pay their account for beer by 
issuing a check from headquarters at a distance away from the prem­
ises where delivery is made. The questions which must be propounded 
are a s follows: 

Question 1 

"Must the wholesale dealer or brewer who sells and delivers cases 
and bottles of beer to a retail dealer collect both for the beer and the 
can tainer s ?" 

Answer 

Yes; the payment can be made not only in money, but also by the return 
of empty cases and bottles. 
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Question 2 

"Must a wholesale dealer or brewer collect cash for the beer and 
kegs sold and delivered to retail dealers when the sales invoice carries 
a money charge for the container?" 

Answer 

Payment must be made either in cash or partly in cash and partly by 
the return of kegs or other containers . 

Question 3 

"Must the wholesale dealer or brewer collect cash for beer and kegs 
sold and delivered to a retail dealer if no money charge is made for 
the container and a notation on the sales invoice stated that the keg 
remains the sole property of the brewer or wholesale dealer 1" 

Answer 

I think that if the wholesale dealer or brewer does not charge the retail 
dealer for the kegs or other containers but retains title thereto in himself, 
then the retail dealer should not be required to pay therefor. 

Question 4 

"Does the cash law affect sales to municipalities in this state so 
that they must pay cash for beer in containers sold and delive ed to the 
municipal liquor stores or its refectories 1" 

Answer 

M. s. A. 645.27 provides: 

"The state is not bound by the passage of a law unless named 
therein, or unless the words of the act are so plain, clear and unmis­
takable as to leave no doubt as to the intention of the legislature." 

Within this rule, I think that it should be held that a municipality oper-
ating a municipal store does not corne within the application of the law. 
The purpose of the law was to prevent a wholesaler or broker from getting 
control of the retailer. That danger does not exist where a municipality is 
the retailer. I think it should be held that the cash beer law does not affect 
sales to municipalities. 

Question 5 

uDoes the cash law apply to private dealers where their business 
headquarters is at a distance from the licensed store in such a manner 
that they can buy only for cash and if so may they maintain a deposit 
with the wholesale dealer against which sales are charged or must they 
actually give a check or cash at the time of sale and delivery of beer 
to them?" 
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Answer 

The cash Jaw does apply to private retail dealers where their business 
headquarters is at a distance from the licensed store. They can only buy 
for ca sh, but they may maintain a deposit with the wholesale dealer against 
which sales may be charged. In case such a deposit is maintained, the retailer 
need not actually give a check or cash at the time of the sale and delivery 
of the beer to him. 

Question 6 

HWould you confirm our instruction to the beer industry that when 
they pay credit accounts incurred by the effective date of the Act they 
are not affected by this law and may be collected in the regular course 
of business but now all sales are subject to the new law 1" 

Answer 

Sales made on credit prior to the effective date of the cash beer law, 
April 18, 1949, are not affected by that law and may be collected in the 
regular course of business as theretofore. However, hereafter all new sales 
made from said date are subject to the new law. 

Since the foregoing was written, you have asked 

Question 7 

"Whether the cash beer law, Laws 1949, Chapter 475, applies to 
railroad companies." 

Answer 

In my opInIOn it does, and it is my further OpInIon that the answer 
given to Question 5 would be applicable in the case of railroad companies. 
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Liquor Control Commissioner. 
May 6, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

217-H 

Sale - \Vholesalers and Brewers may sell 3.2 beer to on sale and off sale 
dealers and to consumers in quan tities of not less than two gallons _ 
Holders of wholesale licenses may sell only to off sale and on sale retail 
dealers. 

"That part of Laws 1949, Chapter 700, which amends M. S. A .• 
Section 340.02, Subdivi~ion 3, reads a s follows: 

.. 'Subd. 3. Retail "off sale" licenses shall permit the licensee to 
sell non-intoxicat ing malt liquors in original packages for consumption 
off the premises only, and the license fee therefor shall be $5.00 per 
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annum. Wholesale licenses shaH permit the licensee to sell non-intoxi­
cating malt beverages to holders of on or 0 1{ sale reta il licenses and the 
license fee the refor s hall be $10 per annum. 

"'Subd. 5. A manufacturer of non-intoxicating malt liquor may. 
without license, sell such liquor to licensed dealers holding either "on 
sale" or "off sale" licenses, and may sell and deliver the Same in quan­
tities of not less than two gallons, direct to consumers at t heir homes'," 

Ques tions 

"Question No.1: Has Subdivision 5, above, been modified, amended, 
or in any way repealed by Subdivision 3, above 1" 

Opinion 

1 think this question should be answered in the negative. A manufac­
turer of non-intoxicating malt liquor may without a license sell such liquor 
to licensed dealers holding either on sale or off sale licenses and may sell 
and delivet· the same in quantities of not less than two gallons direct to 
consumers at their homes. 

Question 2 

" In view of the language as underscored in Subdivision 3, above, 
would a municipal governing body have the authority by ordinance to 
forbid the holder of a 'wholesale' non-intoxicating malt liquor license 
to sell and deliver such liquor in any quantity whatever or to any person 
whatever except to persons holding either 'on sale' or 'off sale' non­
intoxicating malt liquor licenses issued by authority of such governing 
body?" 

Opinion 

The holder of a wholesale license is permitted only to sell to holders of 
on sale or off' sale retail beer licenses. \Vhat the statute forbids the munici­
pality may by ordinance forbid. 

The municipal ity could not by ordinance forbid the holder of a whole­
sale license from selling to on sale or off sale beer dealers who are duly 
licensed as off sale or on sale dealel's by the governing body of municipalities 
other than in Duluth. 

• 

Duluth City Attorney. 
February 24, 1950. 

RALPH A. STONE, 
Assistant Attorney General. 

217-H 
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MUNICIPALITIES 

BIDS AND CONTRACTS 

78 
Bids - Competitive bidding - Bid submitted by telegram is valid and may 

be considered by a council when other bids which have been received are 
opened in accord with the advertisement for bids. 

Facts 

"At the regular meeting of the City Council held last evening, 
December 4th, bids were received for the erection of a new lighting 
system for the City. Notice had been given that bids would be received 
up to 8 o'clock last evening. A large number of bids were received. One 
of the bidders who apparent1y intended to be present with his bid was 
delayed enroute, and prior to 8 o'clock a bid was received by telegram, 
which telegram also stated that a certified check in the requisite amount 
was in the mail directed to the City Clerk by registered mail. The 
registered letter with the check enclosed has been received showing the 
same to have been pos tmarked prior to 8 o'clock last night. This bid 
submitted by telegram was the lowest bid received. 

liThe telegram containing the bid was received sealed and opened 
at the time of the other bids." 

Ques tion 

Was the bid submitted by telegram a valid bid? 

Opinion 

We have not been advised as to the substance of the advertisement for 
bids. We assume that it was in substance and effect that at a stated time 
and place scaled bids would bc received for the erection of a new lighting 
plant. 

Sections 54 and 55 of the- city charter relating to the advertising for 
bids and awarding a contract therefor to the lowest responsible bidder con­
tain no express language which would preclude the submission of a proposal 
therefor by telegram. 

Bids for municipal contracts must substantially comply with all require­
ments relating thereto, the charter provisions, and the advertisement there­
for. The bid must be in such form that upon its acceptance a valid obliga­
tion will be placed upon the bidder to enter into a formal contract for the 
work contemplated; and for which such bid was submitted. See McQuillin 
Municipal Corporations, 2d Ed. Revised Vol. 3, Section 1322. 

In our opinion the council may consider the bid which was submitted 
by telegram as a valid bid and accept the same if in its judgment such bidder 
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is the lowest responsible bidder, and upon acceptance thereof by the council 
a valid obligation will be placed upon such bidder to enter into a formal 
contract for the work contemplated by the adverti sement for bids. It is 
assumed that no favoritism or advantage has res ulted to the person who 
submitted his bid by telegram. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Montevideo City Attorney. 
December 7, 1950. 707-A-4 

Bids - Opening - At adjourned meeting - Where unusual storm prevented 
county board from meeting and receiving bids pursuant to advertise­
ment therefor and auditor continued hearing until following week. no 
bids being opened in the meantime. bidders prevented from reaching 
meeting be<:ause of storm may submit bids before time to whi~h hearing 
adjourned and such bids may be considered by board jf it 80 decides­
M. S. A. 375.21. 

Facts 

McLeod County advertised under authority of M. S. A. 375.21 that on 
March 31, 1949, at ten o'clock in the forenoon it would award a contract on 
a drainage ditch and invited bids from contractors to be then considered. 
An unusual storm made roads impassable due to snow. About two-thirds 
of the in terested bidders were unable to be present. Five sealed proposals 
were fil ed with the auditor before the time advertised when the bids would 
be opened. Before the time arrived for opening the bids as stated in the 
advertisement, several telephone calls were received by the auditor from 
interested bidders who stated that they were unable to file their bids because 
of their inability to reach Glencoe. The chairman of the board was unable , 
to reach the auditor's office where the bids were advertised to be opened, 
because of impassable roads. The bids were not opened. The auditor 
announced that the letting of the contract was continued until April 6, 1949, 
at ten o'clock A.M. The auditor retained all bids filed. 

Questions 

1. uWa s the continuation of the letting on t he part of the Auditor 
proper? 

2. UMay other bids be accepted up to ten o'clock A.M. Tuesday, April 
5th, the continued date for the letting 7" 

Opinion 

M. S. A. 375.21 requires that counties in the class of McLeod let certain 
contracts after advertising for bids. The statute requires the notice of bids 
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to specify Hthe time and place of awarding the contract." It is certain that 
such contract cannot be awarded before the time s tated. But, may it be 
awarded therC8_fler? 

Why was this statute enacted? In the construction of statutes, the 
object is to a scertain and effectuate the intent of the legislaure. Every law 
shall be construed, if possible. to give effect to all its provis ions. We should 
consider the occasion and necessity for the law; the mischief to be remedied; 
the object to be attained; the consequences of a particular interpretation. 
M. S. A. 645.16. 

\Ve will hem' in mind the ru les which we rcad in Sec. 645.17. We will 
especiall y benr in mind the ru le found in that section t hat the legislature 
intended to favor the public's interes t as against any private interest. 

U ,," • '" In the absence of fraud a determination by the public authorities 
of whether a b idder has complied with the conditions imposed by the 
adverti scment for bids is final and conclusive and cannot be r eviewed 
by the courts , "" "" •. " 43 Am. Jur., p . 783, § 41. 

This statute, which we are conside,ring, was apparently enacted for the pur­
pose of securing competitive bidding on the part of intending contractors 
and to prevent favoritism, collusion, and fraud in the letting of such con­
tracts to the detriment of t he public. See 43 Am. J ur., Public Works and 
Contracts, p. 764, § 23. 

The nct of the auditor in announcing that the meeting of the board 
would continue until April 5 could not dcfeat such purpose. It did not foster 
favoriti s m, collusion or fraud in the letting to the detriment of the pUblic. 
It would appear that the public is favored rather than damaged by what has 
been done. If the board should decide to consider bids r eceived after the 
advertised time but before any bids were opened, that is, if it should conclude 
to receive bids submitted before April 5 and no bids had been opened before 
that t ime, who is damaged? Is the public favored Of is it h ur t? 

Having taken all these things into consideration, it appears to me that 
the act of the auditor was proper and if t he board concludes on April 5 to 
consider bids s ubmitted until that t ime, no bids having been opened in the 
meantime, its decision should not be questioned. 
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McLeod County Attorney. 
April 4, 1949. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

707-A-7 

Contract - Road Uepair - Equipment - Labor claims - Counties with 
population of less than 75,000 may construct, iml)rOVe and repair public 
roads by day labor and pay labor claims and claims for use of equipment 
without first being audited and a110wed by ,county board - M. S. 1949, 
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§ 162.18. No contract for work or labor. or for construction or repair of 
roads where the estimated cost exceeds $1,000, may be made without 
first advertis ing for bids as provided for in § 315.21, subd. 1. 

Facts 

"Winona County is engaged in the construction, improvement, main­
tenance and repair of public roads by the employment of labor therefor, 

as well as hiring certain types of equipment used in the performance 
of such road work. 

"Section 162, M. S. A., as amended by Laws 1947, Chapter 203, 
Section 1, and Laws 1949, Chapter 653, Section 1, provides for the 
payment of claims of persons who have performed labor or who have 
furnished certain designated equipment in the performance of such 
road work, either by time check or through a pay-roll system. 

lOX furnished a bull-dozer to Winona County, used with the regular 
County road crews in the performance of road work, upon an hourly 
rate. X is employed by said County to operate said equipment upon an 
hourly rate. The claims of X for the use of said equipment, based on 
the hourly rate, together with his labor time, exceeds the sum of 
$1,000.00. 

"At the time of hiring X and his bull-dozer to be used with said 
County road crews in the performance of public road work, there was 
no accurate way to anticipate or determine how long said equipment 
would be used in the performance of the particular jobs." 

Question 

Ills it permissible to pay said claim, though it exceeds the sum of 
$1,000.00, under Section 162.18, M. S. A., as amended, or does Section 
875.21, M. S. A., as amended by Laws 1947, Chapter 138, Section 1, 
apply, requiring an advertising for bids 1" 

Opinion 

It is not possible to specifically answer this question for the reason that 
we are not advised as to the nature of the contract with X for his labor 
services, and for the use of the bull-dozer. If only one contract was made 
with X, which included his labor, and the use of the bull-dozer and the esti­
mated cost or the value thereof when the contrac t was made exceeded $1,000, 
then the county board should have advertised for bids as required by M. S. 
876.21, subd. 1. See opinion of Attorney General dated April 8, 1940, file 
707-A-7. 

M. S. 1949, § 162.18, provides for constructing, repairing and maintain­
ing of public roads by the use of day labor and the rental of road equipment 
for such purposes. The employment of X and the use of the bull-dozer is 
authorized by this statute. 
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The failure to advertise for bids does not preclude payment for the 
work performed by X and for the use of the bull-dozer if the contract there­
for was made without fraud and in good faith. 

The general principle of law in such case is stated in Dunnell's Digest, 
Vol. 4, § 6717, as follows : 

"Where a municipality receives money or property of another under 
and pursuant to a contract upon a subject within its corporate.,powers, 
which contract was entered into in good faith and without purpose to 
violate or evade the law, but for the failure to comply with the require­
ments of statutes made essential to a valid contract was illegal and void, 
and the money or property so received is retained and subsequently 
devoted to legitimate municipal purposes, the municipality is liable 
therefor, and recovery may be had against it as upon an implied con­
tract." (page 907 and cases cited.) 

See also First National Bank of Goodhue v. Village of Goodhue, 120 
Minn. 362, 139 N. W. 599, and \Vakely v. County of St. Louis, 184 Minn. 613, 
page 616, 240 N. W. 103. 
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Winona County Attorney. 
July 27, 1950. 

VICTOR J. MICHAELSON, 
Special' Assistant Attorney General. 

707·A·7 

Contract-Void-Contract by county board for purchase of truck made pur­
suant to bribe arrangement between vendor and three members of board 
is void under M. S. A. 375.09 and county may not pay purchase price of 
truck based on void contract. 

Facts 

"On or about November 10, 1948, A, agent of B Company, offered 
to give County Commissioners X, Y, and Z $650.00 if they would get 
the County Board to advertise for bids for a used truck and to use their 
efforts so that the County would purchase a used truck from B Company. 
County Commissioners X, Y, and Z agreed to accept $660.00 and agreed 
to use their efforts to get the County Board to advertise for bids for a 
used truck and to vote for the offer of B Company. An" inspection of the 
truck was made in St. Paul by County Commissioners Z and W, during 
the December, 1948, meeting of the County Board. During said meeting 
the County Auditor was instructed to advertise for bids for a used 
truck. Bids were received on January 5, 1949, and only one bid, that of 
B Company, was received. Since only one bid was received, the bid was 
rejected and the County Auditor was authorized to readvertise. In the 



MUNICIPALITIES 145 

meantime, X's term had expired and he was succeeded by Commissioner 
V. who allegedly had told A that if his vote in favor of B Company'a 
bid was to be had, he had to be paid. 

"Several bids were received by the County Board at its February 8, 
1949, meeting, including that of B Company. Said County Board voted 
to purchase the truck of B Company for $6500.00, said truck to be 
delivered immediately. 

"The truck was delivered to the County on or about February 16, 
1949. However, after careful inspection, it was not as represented, 
because of several defects making it inoperative. 

uSince said date the truck has been put in usable condition by B 
Company, but the County has not paid the purchase price of the truck, 
nor has the agreed bribe been paid by A or B Company to any of the 
Commissioners. 

"X, Y, and Z have been convicted of receiving a bribe; however, not 
the bribe involved in the above recited facts. V has been charged with 
asking for a bribe, one not involved in the above facts. His ease is .. still 
pending. X, Y, and Z have allegedly admitted the facts above recited." 

Quest,on 

May the county legally pay for the truck in view of M. S. A. 876.09, 
assuming that the county board wishes to pay for the truck, being of the 
opinion that it is worth t he contract price? 

Opinion 

The answer is uno." There is no basis for payment. Thi~ contract, in 
view of M. S. A. 876.09, is void. There is no contract. The county is in 
possession of a truck which is owned by the B Company. The county board 
has no authority to authorize the payment. 

Winona County Attorney. 
September 17, 1949. 

BOARDS AND COMMISSIONS 

82 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

125-A-17 

Charter commission - Members - Number - Majority - Amendments to 
charter - Shou1d be proposed by a charter commission having its full 
complement of 15 members or a majority of the commission havinr a . 
full complement of 15 members. 

• 
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Facts 

UThe Charter Commission of the City of Owatonna has prepared 
an amendment which it wishes to present to the voters at the next 
election. 

"However, six members. have T.esigned from the Charter Commis· 
s ion and it consists only of nine members. Eight of the nine members 
have voted to present the amendment to the voters." 

Question 

Ills it necessary that a Charter Commission have its full comple· 
ment of fifteen before it can legally propose a Charter amendment 1" 

Opinion 

The question is answered in the affirmative. 

Art. 4, ·§ 36 of the Constitution, authori2.es the legislature to provide 
"* •• for a board of fifteen freeholders who shall be and for the past 
five years shall have been qualified voters thereof, to be appointed by 
the district judges of the judicial dis trict in which the city or village 
is s ituated, •• *" 

for a term within the limit therein prescribed. 

This constitutional provision further directs that the board: 
"shall be permanent, and all the vacancies * •• shall be filled by appoint. 
ment in the same manner as the original board was created, and said 
board shah always contain its full complement of members. * • *" 
Another portion of Art. 4, § 36 of the Constitution, applicable to your 

inquiry provides: 

u* * • Such charter so deposited may be amended by proposal therefor 
made by a board of fifteen commissioners aforesaid, * • *" 
The board of fifteen freeholders authorized by Const. Art. 4, § 86, is 

provided by the legislature in M. S., § 410.05. The board is commonly called 
the Charter Commission. 

M. S., § 410.12, Subd. I , provides that the u. * * board of freeholders may propose amendments to such charter, 
and shall do so upon the petition of. five per cent of the voters of the 
city. * * *" 

Subd. 4 of that section prescribes that 

II Amendments shall be submitted to the qualified voters • * * as 
in the case of the original charter .••• " . 

Both the Constitution (Const. Art. 4, § 36) and the statute (M. S., 
§ 410.07) provide that the original proposed charter shall be delivered or 

• 
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submitted to the chief executive of the municipality signed by the me~bers 
of the board of freeholders or a majority of its members. "Majority of its 
members" means a majority of its fun complement of fifteen members. 

The cons titut ional provision here involved, a s weB as the statute enacted 
in pursuance thereof, provides a simple and expeditious method for filling 
any vacancies which may, from time to time, exist in the full complement 
of the board's membership.l 

The mandate of the Constitution that the "board shall always contain 
its fu11 complement of members" is clear and unequivocal. It is not lightly 
to be brushed a side. Equally clear and almost as emphatic is the constitu­
tional direction that amendments to the charter may be initiated by proposal 
"made by a board C;;f fifteen commissioners." Substantial considerations 
underlie these constitutional requirements. One of these reasons is, unques­
tionably, to provide a ssurance that any charter or amendment thereto pro­
posed would evolve, before submission to the chief executive officer' of the 
municipali ty, out of the s tudied consideration, discussion, debate and delib­
erate judgment of fifteen resident freeholders of the municipality. While 
both the constitution and the statute aut horize a majority of the members 
of a board of fifteen to propose, it does not follow that eight or more mem­
bers of a board having less than the full complement of fifteen members 
are possessed of that power or authority simply because the number eight 
or more is a mathematical "majority" of the number fifteen. To so hold 
would, in my opinion, be tantamount to saying that the mandatory provi­
sions of the Cons titution here considered are wholly meaningless. Nor have 
I overlooked the circumstance that even if the Charter Commission of the 
city of Owatonna did have presently its full complement of fifteen members; 
eight of its present membership of niqe "have voted to present the amend­
ment to the voters." But that factor is not a controlling one on the legal 
question involved. The question is one of legal authority. To be sure, if six 
additional resident freeholdel's should now be appointed so that the Com­
mission did have "its full complement of members" those six might, con­
ceivably, in their cons iderations and discuss ions of the proposed amendment 
involved, agree with the ninth present member who has not voted to present 
the amendment ; and, also conceivably, they might, in that process, convince 
one of the eight remaining members t hat the amendment should not be 
proposed. 

If your inquiry presented a s ituation where an amendment to the charter 
had been proposed by eight or more members of the Charter Commission 
not having at the time thereof "its full complement of members" and the 
proposal so submitted had been duly adopted and ratified by the electors, a 
different question would be presented. But that is not the situation here 
considered. The proceedings involved in your question are still in their 
preliminary stages. In these circumstances we are of the view that fun 
effect should be given to the constitutional requirements that the "boaz:d 

lVacanciea th(!rcin shall be filled by appointment (o r the unexpi red term or t erms by the di~· 
trict judges or t he judicia l district in which the municipa li ty is s ituated. Con st . Art. 4. I 36 ; 
M. S. 1949, , 410.05. 
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shall always contain its full complement of members" and that the proposal 
to amend should be "made by a board of fifteen members" or "a majority 
thereof," and not by a board of nine members. 

83 

Steele County Attorney. 
September 28, 1950. 

LOWELL J . GRADY, 
Assistant Attorney General. 

58-G 

Equalization - Council members are not entitled, for their services on board. 
to extra compensation over that prescribed by § 412.181, M. S. 1949 -
M. S. 1949, §§ 274.01, 412.181, subd. 9. 

Facts 

M. S. 1949, § 412.181, prescribes the schedule of salaries of the mayor 
and trustees in villages of this state. 

Subd. 9 of that section prescribes that in any village to which that 
subdivision is applicable lithe salary of the mayor is fixed at $2 per day or 
meeting for each day's service necessarily rendered or meeting attended, 
with a maximum of $30 per year, and the salary of each trustee is fixed at 
$1.50 per day or meeting for each day's service necessarily rendered or 
council meeting attended, with a maximum of $20 per year." We gather 
from the tenor of your inquiry that subd. 9 of § 412.181 is applicable to the 
Village of Albany. 

Question 

jjMay members of the village council be paid for services rendered 
on the board of review under M. S. A., Sec. 274.011" . 

Opinion 

M. S . 1949, § 274.01, provides that the governing body of each village 
shall be a board of review. 

The members of the village council, acting as a board ot review under ... 
§ 274.01, are not entitled to any compensation other than that which they 
are entit led to receive under § 412.181 for their services as village officers. 
In other words, for their services on the board of review they are not entitled 
to extra compensation over and above that prescribed by § 412.181. 

Albany Village Attorney. 
December 29, 1950. 

LOWELL J . GRADY, 
Assistant Attorney General. 

406-E 
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84 
Housing and redevelopment - Terms - Vacancy in office of commissioner 

where commissioner removes from city; s pecial tax levy by authority -
Interpretation of phrase "first two consecutive levy-making pedods" -
M. S. A. 462.425, . ubds. 5, 6, 7; M. S. A. 462.421, subd. 8; M. S. A. 351.02; 
M. S. A. 462.545, subd. 6. 

Facts 

"Albert Lea Housing and Redevelopment Authority was duly set 
up under Sec. 462.425 in June, 1947. The commissioners were duly 
appointed and qualified. The men appointed for the one and two year 
tel'rns have just held over without reappointment but now the city feels 
that successors should be appointed." 

Question 

IIID appointing successors for the one and two year term men, when 
should the terms begin and end 1" 

Answer 

M. S. A. 462.425, subd. 6, a s far as here material, provides as follows: 

"The commissioners constituting an authority shall be appointed 
by the mayor, with the approval of the governing body. Those initially 
appointed shall be appointed for terms of one, two, three, four, and five 
years, respectively. Thereafter all commissioners shall be appointed for 
five-year terms .••• " 

It is clear from the foregoing quoted portion of the statute that the 
legislature intended that each year one of the five terms should expire. 

Accordingly, to accomplish that legislative purpose, the appointment of 
the successors to the two commissioners whose terms have heretofore 
expired should be for a term of five years, commencing, respectively, as of 
the dates of the expiration of the one-year term and of the two-year term. 
If the term for which the commissioner who was appointed for one year 
expired on July 1, 1948, the appointment of his successor should be for a 
term of five years commencing as of that date; and, if the term of the com­
miss ioner who was appointed for two years expired on July 1, 1949, the 
five-year term of his successor should commence as of that date. If both 
were now to be appointed for a term of five years commencing as of the 
date of their appointment, their respective terms would expire simultane­
ously, contrary to the legislative intention expressed in the above quoted 
portion of the statute. 

Term of office must be distinguished from tenure of office. The term of 
an office relates to the office, and not to the incumbent. It is not to be con­
fused with tenure of office, and it is not affected by the holding over of an 
incumbent beyond the expiration of the term. In a term of office there may 
be several tenures , but the term of the office remains the same. See Holbrook 
v. Board of Directors of ]mperiai Irr. Dist., 8 Cal. (2d) 158, 64 P. (2d) 480. 
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At the expiration of the one-year term of the first commissioner' or the 
expiration of the two-year term of the two-year commissioner, their respec­
tive offices did not become vacant because M. S. A. 462.425, subd. 7, expressly 
provides that : 

uCommissioners shall hold office until their successors have been 
appointed and qualified. * • *" 

New terms of office of five years each commenced on the expiration of 
the one-year and two-year terms. 

You state these additional 

Facts 

"One of the commissioners has moved "from the city of Albert Lea 
and now resides outs ide the city limits ." 
You a sk this further 

Question 

"Is there an automatic vacancy resulting by this commissioner's 
ceasing to be an inhabitant of the City of Albert Lea 1" 

Answer 

Assuming that the commissioner has es tablished a new permanent resi­
dence outs ide of the city, the question is answered in the affirmative. 

M. S. A. 462.425, subd. 6, so far as here material, specifically provides 
that: 

H An authority shall consist of five commissioners, who shall be 
residents of the area of operation of the authority - - -." 
M. S. A. 462.421, subd. 8, provides: 

"'Area of operation' means, in the case of an authority created in 
and for a city, village, or borough, the area within the territorial 
boundaries of that municipality." 

M. S. A. 351.02, so far as here material, provides as follows: 

"Every oftlce shall become vacant on the happening of either of the 
following events, before the expiration of the term of such office: 

"(I) 

"(2) 

"(3) 

• • • 
• • • 
• • • 

"(4) His cea sing to be an inhabitant of the s tate, or, if the office 
is local, of the district, county, city t or village for which he was elected 
or appointed, or within which the duties of his office are required to be 
dischargedj • - • . " 

You state these additional 
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Facts 

"Subd. 6 of Sec. 462.545 provides for the levy of taxes. The Author­
ity levied no tax in 1947. It did levy a tax in 1948 payable this year. 
The subdivision provides a maximum of ten cents on each $100.00 for 
the firs t two consecutive levy-making periods and not over five cents 
after the first two years. The Authority seeks to levy the maximum of 
ten cents this fall to be payable in 1950." 

You ask this further 

Question 

"Is not the authority ' restricted to the five cent limit at this time'?" 

Answer 

This question is answered in the negative. 

M. S. A. 462.545, subd. 6, provides for the levy of a special tax upon all 
property, both real and personal, within the taxing district for the purposes 
of the authority. The pertinent portion of subd. 6 of M. S. A. 462.545 reads 
as follows : 

"The amount of such specia l tax levy for the first two consecutive 
levy-making periods after the organization of the authority s~all be an 
amount approved by the governing body of the municipality, but shall 
not exceed ten cents on each $100 of taxable valuation in the area of 
operation. The authority shall each year formulate and file a budget 
in accordance with the budget procedure of the municipality in the same 
manner. as required of executive departments of the municipality or, if 
no budgets are required to be filed! on or before August first, and the 
amount of the tax levy for the following year shall be based on that 
budget and shaH be approved by. the governing body, but shall not after 
the first two years exceed five cents on each $100 of taxable valuation 
in the area of operation." 

The phrase underscored in the above quoted portion of the statute, so 
far as I have been able to ascertain! has not been the subject of any judicial 
opinion or of opinion of the Attorney General. 

You will note that the authority is required annually to formulate and 
file a budget in accordance with the budget procedure of the municipality 
in the same manner as required of the executive departments of the munici­
pality! or, if no budgets are required to be filed by such executive depart­
ments, the authority must formulate and file its budget on or before August 
1st. Your city charter provides for the preparation of an annual budget 
(§ 69) and prescribes that the budget shall be the principal item of business 
at the regular monthly meeting of the council in August (§ 60). From your 
statement of facts it appears that the Albert Lea authority was IIset Upll in 
June, 1947. I a ssume that by the phrase "set up" you mean that in June, 
1947! a proper resolution determining the need for a housing and redevelop­
ment authority to function in Albert Lea became effective under § 462.425. 
Even assuming that the commissioners were appointed at that time, it would 
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require some time after their appointment for the commissioners to formu~ 
late policies, make necessary investigations and studies and generally to 
become organized and effective as an authority; in any event, the t ime elaps­
ing between June, 1947, and the regular meeting of the council in August of 
1947 would afford no ample opportunity or time for the commissioners intelli­
gently to prepare 8 budget for the needs of the newly created authority for 
action by the council at its August, 1947, meeting. Unques tionably that was 
the reason why the authority levied no tax in 1947. I believe the legislature 
intended the phrase "levy-making periods" to mean periods in which a levy 
was made by the authority. Accordingly, I am of the view that, since the 
first levy was made by the authority in 1948, the year 1949 is within the 
operation of the phrase Ufirst two consecutive levy-making periods" and 
that the amount of the special tax levy for the Albert Lea authority to be 
made in 1949, for collection in 1950, shall be an amount approved by the 
governing body of the City of Albert Lea but shall not exceed ten cents on 
each $100 of taxable valuation of the city. 

85 

Albert Lea City Attorney. 
August 17, 1949. 

LOWELL J. GRADY, 
Assistant Attorney General. 

430 

Housing and redevelopment - Commissioners - Term - 'Vhere length of 
term and appointing authority is designated by statute but no date is 
fixed for the beginning of the term, term commences on date of appoint­
ment and not on date appointee qualifies - Laws 1947, Ch. 487, § 4, 
M. S. A. 462.425. 

Facts 

"The Housing and Redevelopment Authorities of Minnesota arc 
using different bases for determining t he beginning and expiration dates 
of the terms of office of their commissioners. 

" The Housing and Redevelopment Authorities, except one, have 
been fixing the terms of office of the commissioners from the date UPQn 
which the appointment of the original commissioners was made by the 
Mayor and approved by the governing body of the municipality. The 
form of certificate of appointment of the original members of the 
respective housing authorities contains a provision by the Mayor that 
the members shall serve for the appropriate term of years from the date 
of such appointment. In general, the appointment by the Mayor and 
the action by the City Council takes place on the same date. 

"For example, with respect to these authorities, if the date of the 
appointment is January 1, 1950, and the term one year, the term expires 
January 1, 1951, even though the particular incumbent did not take the 
oath of office until February 1, 1950. 



.' 

MUNICIPALITIES 153 

If In the case of the one authority, the authority is proceeding on 
the basis that the term of office of anyone commissioner is dated from 
the date he takes the oath of office and otherwise qualifies to enter upon 
his duties. 

"For example, if the appointment was dated January 1, 1950, and 
the oath of office was not taken until February I, 1950, the term of the 
appointment, as well as the authority of the commissioner to enter on 
his duties and transact business, would be dated from February 1, 1950, 
to February 1, 1951." 

Question 

Does the term of a commissioner appointed under the Municipal Hous­
ing and Redevelopment Act commence on the date of his appointment or on 
the date he qualifies for the offic~? 

Opinion 

The Municipal Housing and Redevelopment Act is Laws of 1947, Chap­
ter 487, coded as M. S. A. 462.411 to 462.711. References herein are to the 
sections of said Act. 

Section 4, Subdivision 6, as far as here material, reads as follows: 

"An authority shall consist of five commissioners, * • *" 
Section 4, Subdivision 6, as far as here material, reads as follows: 

"The commissioners constituting an authority shall be appointed 
by the mayor, with the approval of the governing body. Those initially 
appointed shall be appointed for terms of one, two, three, four, and five 
years, respectively. Thereafter all commissioners shall be appointed 
for five-year terms ...... 

Section 4, Subdivision 7, so far as here material, reads in part as fo llows: 

"Commissioners shall hold office until their successors have been 
appointed and qualified. A certificate of appointment of each commis­
sioner shall be filed with the clerk and a certified copy thereof shaH be 
transmitted to the state housing commission. * * *" 
From the quoted portions of the statute, the legislature intended that 

there should be five commissioners, that their terms should be staggered, 
that the term of one commissioner would expire every year and that a new 
commissioner would be appointed for a five year term at the expiration of 
each previous term. Opinion dated August 17, 1949 (fi1e 430). 

The term of the commissioners is fixed by statute. After the initial 
appointments of one, two, three , four and five years respectively, the term 
of each commissioner is for a period of five years. The connotation of 
"term," a s applied to an office, is that of a fixed and definite period. 43 Am. 
Jur. 149. The term is distinct from the tenure of an officer. 48 Am. Jur. 149. 
The term of an office relates to the office and not to the incumbent. In a 
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term of office there may be several tenures, but the term of the office remains 
the same. See Holbrook v. Board of Directors of Imperial Irrigation District, 
8 Cal. (2d) 158, 64 P. (2d) 430. 

The above statutory provisions fix the term of the office of commis­
s ioner. The statutory provisions, however, do not fix the date of the com­
mencement of the term of each commissioner. They are appointed by the 
mayor, with the approval of the governing body. Where no time is fixed by 
law for the commencement of an official term, the general rule is that it 
begins to run from the date of the appointment. See 43 Am. JUT. 155. 
Although there is some authority to the effect that the term commences 
with t he officer's qualification, this view has been disapproved upon the 
ground that under such a rule the beginning of an official term would depend 
on the will of the appointee instead of the appointing power. The applicable 
rule to the facts submitted is stated in 43 Am. Jur. 165 as foHows: 

UWhere the law prescribes the length of the term and designates 
the person in whom is vested the power to fill a public office by appoint. 
ment, but no date is fixed for the beginning or ending of the term, it 
has been held that the appointive power has the right to fix the com­
mencement of the term; and when the same is fixed by the appointment 
first made, all subsequent terms of office necessarily have reference to 
such initial period, and each term commences at the end of the preceding 
term." 

Applying the foregoing to your inquiry, it is our opinion that the term 
of a commissioner appointed under the municipal housing and redevelop­
ment act commences on the date of his appointment and not on the date he 
qualifies for the office. 

Commissioner of Administration. 
March 16, 1950. 

CONDEMNATION PROCEEDINGS 

86 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

430 

Airport-Acquisition of lands-\Vhen possession may be had-Right of pos­
session there to---l\J. S. A. 360.032. 

Superseding opinions of Sept. 18, 1942 (234b), to Mankato City Attorney 
and July 30, 1943 (234b and No. I, 1944, Rep.), to Worthington City 
Attorney. 

Facts 

The City of Mankato is engaged in acquiring land for a municipal air­
port situated outside the corporate limits of the city. It may be necessary 
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for the city to condemn in order to acquire said lands. Section 142 of Part 
III, Sub~chapter I of Chapter XIV of the city charter, under the subject of 
HEminent Domain," reads in part : 

u ..... before entering upon possession of said land or property. t he 
city shall pay the amount of such award with interest thereon at the 
rate of six per cent per annum from the date of the final award or con­
firmation thereof or judgment of the court, as the case may be." 

M. S. 1945, § 360.032, authorizes a municipality to acquire property for 
the purposes of an airport either within 01' without its territorial limits . 
Subd. 2 thereof authorizes the condemnation of such property by the munici­
Ipali ty, and, if t he city charter prescribes a method of acquiring the property 
by condemnation, the proceedings shall be pursuant to said charter. Said 
subd. 2 r eads in part as fo llows : 

- "For the purpose of making surveys and examinations r elative to 
any condemnation proceedings, it shall be lawful to en ter upon any land, 
doing no unnecessary damage. Notwithstanding the provisions of t his 
or any other statute or the provisions of any charter, the municipality 
may take possession of any such property so to be acquired at any time 
after the filing of the petition describing the same in condemnation 
proceedings." 

Questions 

In the event the city determines to condemn the lands needed for its 
airport, may it take possess ion thel'eof in accordance with Minnesota Stat­
utes 1945, § 360.032 ? 

If possession may be taken in accordance with provisions of said statute, 
when in the cour se of the proceedings under t he charter may said possession 
be taken? 

Opinion 

Minnesota Statutes 1945, § 360.032, was enacted as a part of the Revised 
Uniform Airports Act by Laws 1945, Chapter 303, and is contained in § 11 
thereof. It takes t he place of the provision relating to the same subject mat­
ter and contained in Laws 1943, Chapter 653, § 9, which was specifically 
repealed by the enactment of Laws 1945, Chapter 303. The 1943 act, how­
ever , did not in any way authorize a municipality to take possession of con­
demned property upon the filing of the condemnation petition. 

Minnesota Statutes 1945, § 360.032, authorizing municipalities to acquire 
airports, in our opi nion, is a general law relating to the affa irs of cities, and 
t he provisions thereof, in so far as they may cover the same subject matter 
as contained in the city charter of Mankato, are paramount to the charter 
provisions. Theref ore, the above quoted provision from Minnesota Statutes 
1945, § 360.032, authorizing the city to take possession of property for an 
airport, is in conformity with Article IV, Ser.tion 36, of the Constitution 
and takes the place of § 142 of the city charter in so far as that section 
restricts the taking of possession of property condemned for an airport. 
See Rice v. City of St. Paul, 208 Minn. 509, 295 N. W. 529, for the appliea-



156 MUNICIPALITIES 

tion of a general law pertaining to cities construed to be paramount while 
in force to the provisions relating to the same matter included in a local 
charter. 

In response to an inquiry from the City Attorney of Mankato, this office, 
on September 18, 1942 (our file 234b) advised that, under the terms of the 
city charter (§ 142), the city could not take possession of land being acquired 
for an airport site prior to the payment of the award. That opinion was 
written prior to the enactment of Minnesota Statutes 1945, § 860.032 (Laws 
1945, Chapter 303). In view of the enactment of this 1945 act, our opinion 
to the City Attorney of Mankato of September 18, 1942, is hereby super­
seded. On July 30, 1943, this office advised the City Attorney of Worthing­
ton, Minnesota, in response to a similar inquiry (our file 234b - printed in 
the 1944 Report of the Attorney General a s opinion No.1). There the 
municipality was concerned in acquiring an airport site pursuant to Laws 
1943, Chapter 653, which contained no provision with reference to the time 
for taking possession. There it was the opinion of this office that possession 
could be taken after the date of filing the report of the commissioners. In so 
far as Minnesota Statutes 1945, § 360.032, prescribes a time in which posses­
sion may be taken, our opinion of that date to the City Attorney of Worth­
ington, Minnesota, is also hereby superseded. 

The legislature, in enacting the part of Minnesota Statutes 1945, 
§ 360.032, relating to the time of possession, used the language of Minnesota 
Statutes 1945, Chapter 117 (eminent domain). Sections 117.05, 117.06, and 
117.20, as amended by Laws 1947, Chapter 312, indicate that a condemnation 
proceeding under Chapter 117 is commenced by filing a petition. The legis­
lature then, in our opinion, in using the words "the municipality may take 
possession of any such property so to be acquired at any time after the 
filing of the petition" in 360.032, supra, was, in effect, saying that the 
municipality may take possession of such property so to be acquired at any 
time after the commencement of the condemnation proceedings. 

In order to answer your second inquiry, it is then necessary to deter­
mine when the condemnation proceeding is commenced under your city 
charter. Chapter XIV of the Mankato City Charter relates to eminent domain. 
Section 116 under Part I of Sub-chapter I thereof authorizes the city to 
condemn for public purposes. Section 117 thereof reads : 

"The necessity for the taking of any property shall be determined 
by resolution of the Council , which resolution shall in a general way 
describe the property so needed, and order its condemnation." 

Section 141 of Part III thereof relates to the procedure when there is to be 
no assessment of benefits and states: 

u ••• all the proceedings required to be had under Part II of this 
sub-chapter, shall be had under Part III hereof where there can be no 
assessment for benefits, except that the Council in the latter case shall 
in no event make an)" .a,s~ssment of benefits. And aU the provisions of 
said Part II of this Chapter shall so far as applicable apply to and be 
in force hereunder in Part III hereof to condemn property where there 
can be no a ssessment for benefits." 
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We are assuming that the city does not propose to assess benefits resulting 
from the construction of the airport and the acquisition of real estate there­
for. Section 122 under Part II reads: 

I'When the Council shall, by resolution declare that for public 
improvement it is necessary to take, damage, injure or destroy any 
private property, or property devoted to a public use, it shall determine 
by resolution in a general way the nature and extent of the proposed 
improvement" j 

and Section 123 thereof directs the city council to notify the city engineer 
of its determination, and the city engineer then surveys and prepares a plat 
of the improvement, ascertains the property to be affected by it, and the 
names of the owners thereof, and presents said information to the council. 
Section 124 thereof reads in part: 

" When such plat and survey shall finally describe the proposed 
improvement to the satisfaction of the c~uncil. it shall by resolution 
adopt the same and order the making of the improvement. ••• " 

The portion of Section 124 not quoted relates to the procedure required to 
be followed in giving notice of a meeting of the city council to award dam­
ages. The relI.laining sections of Part II in Sub-chapter II of Chapter XIV 
relate to the machinery for determining damages in the condemnation 
proceedings under the charter. 

The resolution of the city council determining necessity under Sections 
117 and 122 is, in our opinion, a preliminary step which establishes public 
authority and is the legislative determination of the necessity of the acqui­
sition. It is not, however, the commencement of condemnation proceedings 
under the city charter. It is similar to the order of the commissioner of 
highways des ignating the route of a trunk hig hway. See State v. Appleton, 
208 Minn. 486, 294 N. W. 418, wherein the Minnesota Court, in discussing 
the nature of the commissioner's order, said: 

"The appellant cont ends that the filing of the width order amounted 
to a taking of her property. We have held that the mere filing of the 
commissioner's order designating the route of a highway does not 
amount to a taking of the land over which the route extends . It is merely 
the preliminary step which establishes public authority and is the legis­
lative determination of the necessity of the acquisition. State, by Benson, 
v. Erickson, 185 Minn. 60, 239 N. W. 908. That case was later overruled 
'on its holding that persons not included in the state's petition could 
intervene, by State, by Benson, v. Stanley, 188 Minn. 390, 395, 247 
N. W. 509. However, except insofar as it has been overruled, it still is 
the law. It is the filing of the petition in condemnation, not the filing 
of the commissioner's order, that authorizes the state at its option to 
enter upon and take possession of the land sought to be condemned." 

The resolution of the city council determining public use and necessity 
authorized by Sections 117 and 122 of the charter is not, in itself, a step 
toward the acquisition of any property. Until the city engineer has made 
a survey and prepared a plat covering the proposed improvement in accord· 
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ance with Section 123 of the charter, there is no way of knowing whether 
the project is feasible or not; nor is there any way of determining, in most 
instances. the actual land which may be required or which will be affected 
by the proposed improvement. When the city engineer. however, has reported 
back to the council pursuant to said Section 123, the council then is in a 
position for the first time to start condemnation proceedings. It is our 
opinion that such proceedings are then commenced when the city council 
enacts the resolution authorized in Section 124. 

From the foregoing it is our opinion that the City Council of Mankato, 
if it proceeds to acquire lands for an airport outside the territorial limits of 
Mankato pursuant to the procedure prescribed by its charter, may take 
possession of such lands at any time after it has enacted the r esolution 
prescribed in the city charter by Section 124 of Part II of Sub-chapter I, 
Chapter XIV, thereof. 

87 

, 
Mankato City Attorney. 
February 17, 1949. 

J. A. A. BURNQUIST, 
Attorney Genera1. 

234-B 

Award-Appeal-'Vhen possession of property may be taken by condemning 
municipality - Extension of a road - M. S. A. 117.09; 117.13j 117.17; 
117.20, subds. 2, 3, and 4. (Opinion 186, 1936 report, reversed.) 

Facts 

"The Village of Brooklyn Center some time ago initiated the con­
demnation proceedings for the extension of a road within the vil1age 
limits. Awards have been duly made and filed and some of the parties 
have served notice of appeal from these awards. The village has been 
proceeding under Section 117.20, considering itself as a political sub­
division of the State." 

Question 

"May the Village now proceed to take possession of the condemned 
land in order to construct a road although the appeals are still pending, 
and in view of the requirements of Section 117.20 (4) which requires 
that a certificate be filed in which the fact of payment must be recited?" 

Opinion 

The question is answered in the affirmative. 

M. S. A. 117.20 pl'escribes the procedure in eminent domain proceedings 
ins tituted by the state or by any of its agencies 01' political subdivisions. 
Subd. (3) of that section specifically provides: 
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"(3) Payment of the damages awarded may be made or tendered 
at any time after the filing of the report; and the duty of the public 
officials to pay the amount of any award or final judgment upon appeal 
shaH, for all purposes, be held and construed to be full and just com· ' 
pensation to the respective owners or the persons interested in the 
lands; •••. " 

In Ford Motor Company v. City of Minneapolis, 147 Minn. 211, at p . 216, 
179 N. W. 907, it is stated: 

" ••• That the severance of ownership and the taking mus t be regarded 
a s accomplished at the date when the original award is made and filed', 
must be taken as settled in this state." 

II IThe filing of the award of the commissioners is to be deemed a 
constructive en tering upon and taking. The rights of the parties are 
to be determined as of that time.' And that remains true, though the 
award and successive awards be set aside, and even though the title 
does not pass, as in fact it does not, until the final award is fully paid." 

That opinion apparently holds' that, if the taken property is actually 
occupied by the former owner between the date of the filing of the first 
award and the payment of damages, the rental value thereof may be offset 
against the award. See also Ford 1\Iotor Company v. City of Minneapolis, 
143 Minn. 392, 173 N. W . 713. 

The appeal is only ufrom any award of damages embraced in the report, 
or from any omission to award damages." M. S. A. 117.20 (2) . The duty 
of public officials to pay the amount of any award or final judgment upon 
appeal, under the express provisions of subd. (3) of M. S. A. 117.20, is ufull 
and just compensation to the respective owners or the persons interested in 
the lands." When the amount of the award or the final judgment is actually 
paid, then the title to the property passes, and that title relates back to the 
date of t he filing of the commissioners' award. 2 Dunnell 's Minn. Digest, 
§ 3016, and Supps. 

Where eminent domain proceedings are instituted by the state or by 
any of its agencies or political subdivisions, then the notice of filing of 
report provided for in M. S. A. 117.09 is dispensed with; as is also the final 
decree provided for in M. S. A. 117.17, if the attorney for the petitioner 
makes a certificate r eciting the facts specified in M. S. A.117.20 (4). M. S. A. 
117.20 (4) merely provides a different method, applicable only in eminent 
domain proceedings ins tituted by the state, its agencies and political sub~ 
divisions, for perfecting the record of the proceedings. Compare M. S. A. 
117.17. 

I am authorized to say that the former opinion of this office, to the 
extent that i t may be inconsistent herewith, is hereby superseded. (Opinion 
No. 183, 1936 report, file 817·F.) 

Ques tion 

uIf the village can take possession of this land, what procedure 
must they follow with regard to posting a bond and making tender of 
payment 1" 
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Opinion 

For the reasons stated in the Attorney General's opinion dated July 1, 
1941 (file 817-Fl, I am of the view that the bond provisions of M. S. A.1l7.1S 
do not apply to a village when, as a political subdivision of the state, it is 
lawfully exercising its power of eminent domain. 

I am not certain what you mean by what procedure you should follow 
in Umaking tender of payment," As to the nonappealing parties interested 
in the proceedings, the following language of the s tat ute seems applicable: 

"Payment of the damages awarded may be made or tendered at 
any time aiter the filing of the reportj •• *0" (M. S. A. 117.20 (8) .) 

As to the appealing parties, so long as their appeals are pending, a tender 
of payment would be unavailing. 

88 

J . A. A. BURNQUlST, 
Attorney General. 

Attorney for Vi11age of Brooklyn Center. 
August 17, 1949. 817-F 

Public square-City cannot condemn property already dedicated for use as 
a public square and thereby acquire the right to use it as a high school 
athletic field-Headley v. City of Northfield, 227 Minn. 458, 35 N. W. 2d 
606. 

Facts 

Within the plat of the town of Northfield there is a rectangular area 
designated as a public square which was dedicated as such by the proprietors 
who made and filed the plat. This public square is known as Central Park. 
It was the subject of an opinion of our Supreme Court in the case of Headley 
v. City of Northfield, 227 Minn. 458, 35 N. W. 2d 606. That opinion is hereby 
referred to for a f urther statement of facts and the law pertaining to the 
title to this public square. It was proposed by the city of Northfield and the 
school district to divert the use of the public square to the purposes of a bigb 
school athletic field and playground. As stated by the Supreme Court in 
the case cited, this' would he a use of the property for a public use, "but one 
not only different in kind from uses of a public square but positively incon· 
sis tent therewith and destructive thereof, and consequently unlawful." 

In the case cited, the Supreme Court directed the issuance of a tempo­
rary injunction against the city of Northfield and other defendants enjoin· 
ing them from consumma ting the plan of converting the major portion of 
the public square into a high school athletic field and playground. 

It is now proposed that the city of Northfield condemn the public square 
(already dedicated to a public use) so as to accomplish the purpose of con­
verting it into an athletic field and playground. 

-
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Question 

Can the city of Northfield under the power of eminent domain condemn 
property already dedicated as a public square and acquire the right to devote 
it to other purposes. including its use as an athletic field and playground! 

Opinion 

I believe it to be the law that unless specific authority is given either 
by statute or the city charter to condemn property already devoted and 
dedicated to use a s a public square, such power does not exist, and the city 
has no power to condemn the public square f or other city purposes, and 

thereby avoid the trust created by its dedication as a public square. 

An examination of the city charter in Chapter X does not disclose any 
specific authority to condemn property already devoted to a public use. The 
charter in Chap. X, § I, gives authority to condemn any property that may 
be required for any of the purposes of the city, but it does not contain 
specific authority to acquire land under the power of eminent domain which 
is already devoted to a public use. 

The following quotation is taken from 18 Am. Jur., title Eminent Domain, 
§ 93, p. 719: 

u ••• in the absence of express statutory authority, authority to con­
demn for school purposes has been denied where the land was already 
devoted to another public use, such as a poorhouse, public square, or 
public highway . ••• " The text cites 48 L. R. A. (N. S.) 489. 

A portion of the annotation in 48 L. R. A. (N. S.) 489, just referred to, 
reads as follows: 

ilThe board of education of a city has no power to take a part of a 
public square for a high school site, where the purposes for which the 
public squares may be used are defined by positive law, and do not 
include the erection of schoolhouses. McCullough v. Board of Education, 
61 Cal. 418 (holding also that the board of supervisors could not 
authorize such taking). 

IIIn Davis v. Nichols, 39 TIL App. 610, the court, in holding that a 
school district cannot locate and condemn as a site for a schoolhouse 
part of the public square of a village, said: 'The public square of the 
village of Tremont is held in tr ust for the public use, and it cannot be 
appropriated to any other use inconsistent with or destructive of the 
first; that the building of a schoolhouse upon the public square of a 
village, whether such square be left open for public travel across it, or 
enclosed and used as a park, would be inconsistent with the original use, 
cannot be doubted. Suppose the voters of a school district were to select, 
as a site for a new schoolhouse, the middle of a public street or the 
courthouse of the county; would it seriously be contended that such site 
could be enforced?' " 
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Minnesota Power & Light Co. v. State, 177 Minn. 343, 225 N. W . 164. 
is the case in which our COllrt cons idered the right of a public utility com­

pany to condemn an easement for the constil'uction and maintenance of an 
electric power carrying line t.hrough and across Jay Cooke State Park over 
land owned, dedicated, and used by the state for public park purposes. The 
court in that case said: 

" When we come to land dedicated by the state, or onc of its govern­
mental agenc ies, for a specific p ublic use and actually in use for the 

specified purpose, the r ule is that general authority to condemn state­
owned lands is not sufficient . In such case there must be legislative 

authority, express ly g iven 01' clearly implied, to take lands so dedicated 
and used. 'The pres umption is that authorized public uses are not to be 
interfered with under mere general terms of federal or state legislation'." 

I hold that the city of Northfield, having no express or specific authority 
to condemn land a lready dedicated to the public for a public square, cannot 
by the exercise of the power of eminent domain acquire the l'ight to use 

s uch property for other incons istent purposes s uch as an athletic field. 

There is another fundamenta l reason why the city should be denied the 

power to take the public square by the exercise of the power of eminent 

domain. 

The city of Nor thfield is a trustee for the benefit of the public of the 

public square, and is held to the duties and accountabili ty of a trustee. As 
such trustee, it has no right to undertake actions inconsis tent with its trust 
duties . It has no right to seek to destroy the trust under which it is acting 
as trustee. It cannot place itself in t he inconsistent position of seeking to 
destroy what it is its duty to maintain. The law would not countenance the 
city's taking such a position. 

For the reasons stated, it is my opinion that the city of Northfield can­

not avoid its duty a s trustee of the public square and cannot exercise the 
power of eminent domain for that pllrpose. 

This opinion is directed only to the question of the power of the city. 

I do not pass upon the power of the school di strict to condemn the public 
square for the purposes of a school athletic fie ld. That question will be dealt 
with when and if it is presented by the Commiss ioner of Education. The 
authorities cited, howevel', may be pe rtinent in answering that inquiry if 

it is presented. 

Northfield City Attorney. 
April 27, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

69-A-14 
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FINANCES 

89 
Appropriation - Health - Tuberculos is fi eld X-ray s urvey - County board 

is authorized to appropriate money out of general revenue fund to pay 
expenses of tuberculosis field X-ray suney in county - Cost of tuber­
culos is X-ray s urvey in county if not payable out of county welfare funds 
- M. S. 1949, §§ 376.50, 393.01, 393.07. 

Facts 

HA representative group. including our County Nurse, appeared 
before our Carlton County Welfare Board at its regular meeting held 
Friday. September 8th, and indicated the advisability of conducting a 
tuberculosis field X-ray s ut'vey in Carl ton County next spring. The 
approximate cost to Carlton Coun ty of s uch a s urvey would be $4500.00. 
A similar survey was conducted in 1947 at no expense to th~ County. 

"Section 376.50, M. S. A ., provides that the 'county boards of the 
several counties of this state may appropriate money out of the general 
revenue fund of the county * * • for the purpose of paying f or the 
services of visiting nurses or other medical attention or ad"ice in pre­
nnting the s pread of tuberculos is in s uch county • • * •. ' 

HOur general revenue fund is just about holding its own and while 
it is my opin ion that this statute is b road enough to cover the s itua tion 
and to authorize the cou nty board to appropriate money to pay for the 
cost of s uch a survey, assuming that the county board determines the 
need for s uch a s urvey, the questions hereinafte r sta ted arise. 

HI might add that our coun ty board is now levying the maximum 
under th e statute for general revenue purposes while there is no maxi­
mum levy in our welfare fund; consequentl y, it would be considerably 
better for us if the cost of the s urvey could be met out of welfare funds ." 

Question 

"Do you ag"ee that the statute [M . S. 1949, § 376.50] is broad 
enough to authorize t he county board to pay for t he cost of such a survey 
out of the genel'al revenue fund of the county?" 

Opinion 

Yes. 

Ques tion 

"Would it be possible for t he County Welfare Board to include in 
its budget nn item to cover the 'cost of s uch a survey inas much as the 
Welfare Board now budgets the cost of sanatorium care and makes its 
levy accord ingly to cover such sanatorium care in line with an opinion 
from your office rendered a f ew years ago?" 
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Opinion 
No. 

The county welfare board has such powers only as are expressly con­
ferred by statute or are necessarily implied in those which are expressly 
conferred. 

M. S. 1949. § 393.01, provides for the establishment of a county welfare 
board in each county of the state. The powers and duties of a county welfare 
board are prescribed by § 393.07. This latter statute, so far as pertinent to 
your inquiry, charges the county welfare board "with the duties of adminis­
tration of all forms of public assistance and public welfare, both of children 
and adults," and provides that the board "shall supervise. in cooperation 
with the director of social welfare, the administration of all forms of public 
assistance which now are or hereafter may be imposed on the director of 
social welfare by law, including aid to dependent children, old age assistance, 
veterans aid, aid to the blind, and other public assistance or public welfare' 
purposes." 

The project involved in your inquiry is essentially one of pUblie health. 
While the public welfare might well be subserved by the prosecution of such 
a public health project, the project is not one of public assistance or public 
welfare within the meaning of M. S. 1949, § 398.07. The public assistance 
programs, the administration of which is committed to the county welfare 
board, are programs for the relief of poor, indigent, or otherwise needy 
persons. The benefits of the project involved in your inquiry are available 
to all regardless of ability to pay. That circumstance characterizes the 
project as a pure health measure and not one allied with the relief of the 
poor, indigent, or otherwise needy. The fact, pointed out by you, that "the 
Welfare Board now budgets the cost of sanatorium care and makes its levy 
accordingly to cover such sanatorium care,.' does not authorize the expendi­
ture out of county welfare funds of public moneys for the purposes involved 
in your inquiry. 

Where a "poor person" within the meaning of the Poor Law requires 
sanatorium care for tuberculosis, the cost thereof is paid out of county 
welfare funds because of th~ governmental obligation to support the poor. 
Where a person is hospitalized in the University of Minnesota Hospitals at 
the expense of a county, it is because the person so hospitalized is an indi­
gent person within the meaning of the University of Minnesota Hospitals 
Law. See M. S. 1949, §§ 168.01-168.19. M. S. 1949, § 168.091, authorizes 
the county board to delegate to the county welfare board "all the rights, 
powers, and duties conferred upon it and them by sections 158.01 to 158.12, 
with ' reference to the hospitalization of indigent persons." Because the 
expense connected with such hospitalization is a matter of public assistance -
to "indigent persons," the expense is payable out of county welfare funds. 
The same is true with reference to the hospitalization of indigent persons 
under the General Hospital Law (M. S. 1949, §§ 261.21- 261.23). See Attor­
ney General's opinion dated June 17, 1949 (tile SS9g·2), discussing hospi-
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talization under the Poor" Law, the University of Minnesota Hospitals Law, 
and the General Hospital Law. Also see Attorney General's opinion of Octo­
ber 10, 1949 (file 556a-8). 

90 

Carlton County Attorney. 
September 22, 1950. 

LOWELL J. GRADY, 
Assistant Attorney General. 

125-A-15 

Appropriation - Hospitals - Construction - Cost - Increased cost of 
construction when necessary by minor changes in plans and specifica­
tions may be paid by county in addition to original contract price under 

. authority of M. S. 1949, § 316.08, and money required therefor may be 
appropriated from general revenue fund. 

Facts 

By authority of M. S. 1949, §§ 376.01 - 376.05, the County Board of 
Renville County has proceeded to erect a hospital. The cost thereof and the 
cost of equipment therefor are being borne jointly by the county and the 
Village of Olivia. The county and the village have each separately issued 
their bonds to obtain money therefor. Individuals have contributed to the 
same object. The Government of the United States is cooperating and will 
pay one third of the total cost of construction and equipment. The building 
is nearing completion. Since the original plans were adopted and the work 
of building has progressed, certain minor changes in the plans have been 
proposed and have the approval of the county board and the village and the 
United States Government. The details of those improvements are stated 
in your letter, but for the purpose of this opinion it is sufficient to say that 
they are minor. If these changes can be made before certain concrete floors 
are laid, a saving of cost will be effected. The increase in cost involved in 
the change in plans will probably be between three and four per cent of the 
total cost of the building and equipment. The county board and the village 
deem the changes prudent, desirable, and for the public benefit. To wait 
until the building is constructed according to the original plans and there­
after make the changes deemed to be necessary would increase the total 
cost and result in loss to the public. 

Question 

Does the county board have authority under M. S. 1949, § 876.08, to 
appropriate and pay from the general revenue fund the sum required as its 
share of the increased cost, estimated to be between $7,500 and '10,000, to 
accomplish the changes in the plans and specifications to bring about the 
desired result, this to be accomplished under the terms of a resolution, copy 
of which has been submitted? 
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O))inion 

The resolution mentioned embod ies the foregoing facts and purports to 
appropriate the s um I'cquil'cd to be transfcl'I'cd from the county revenue fund 

to the Renville County hosl>itnl fund. 

The statute cited is authori ty to the county board in any coun ty having 
not morc than 25,000 inhabitants to appropriate from the general revenue 
fund a sum not exceeding $65,000 in any onc year to aid in the maintenance 
01' erection of a hospital within such county. 

There appears to be no valid reason why the county board, with t he 
approval of the village and the Government of the United States, cannot 
change t he hospital plans in s li ch minor detail as is provided in the proposed 

resolution and c1eady in the interest of the public and use for that purpose 
the funds authorized to be expended by t he board of county commissioners 
under § 376.08. 

Obviously, it could not be contended. that the fact that the county, acting 
through the electors, has authorized a bond issue the purpose of which was 
to provide fu nds for the erection a nd equipment of a hosp ital would prevent 
the county board from availing itself of the au thority, granted in the above 
cited section, to make necessary changes in a hospital already constructed. 
If the proposed changes hel'c involved would be considered necessary after 
completion of the hospital in accordance with the original plans, it would 
appear absurd to go to the ex pense requi red to complete the construction 
under such plans and therea fte r incur the additional expense made necessary 
in altering the complet.ed constl'uction so as to make the changes which 
are now deemed to be necessary. 

It is my opinion that, undel' the facts related and stated in the resolu­
tion proposed, the county board has authority to appropriat.e a nd pay from 
the general I'evenuc fund , the sum required and mentioned as the county's 
share of the increased cost of construction of the building because of the 
proposed changes. 

So far as inconsistent herewith, opmlOns dated July 7, 1949, May 18, 
1949, April 5, 1948, January 23, 1947, September 7, 1943, September 2, 1943, 
and March 11, 1947, are modified. 

Renville County Attorney. 
September 20, 1950. 

J. A. A. BURNQUlST, 

Attorney General. 

lOOl-B 
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91 
Audits - Certified accountants - City of 81. Peter may employ qualified 

accountant, not CPA, to aud it ci ty books, under authority conf e rred by 
S I}ec. Laws 189J, Ch. 5. 

Facts 

"During the past two years, the books of OUI" city have been audited 
by the firm of X and Y of this c ity. One of these men is an attorney 
and the other an accountan t . Nei ther is a Certi fied Public Accountant, 
however. 

" In the r ecent c ity election the question was rai sed as to the advisa­
bility of having our city books and records audited by one who was 
not a C.P.A." 

Ques tion 

May t he Ci ty CounciJ of the City of St. P eter employ a quali fi ed account­
ant to audit t he books of the city. even though such person is not a certified 
public accountant ? 

Opinion 

The question is answered in the affirmative. 

Attorney General's opinion dated April 13,1933 (fil e 353a·3), ruled that 
a village did not have authority to employ an a uditor other than t he public 
examiner to audit the books of the village. That opinion relied upon the 
following quotation from Dunnell's Digest, 2d Ed., § 6684: 

" Municipalities have s uch powers only as a re expressly conferred 
by statute or a re necessarily implied in t hose which a re expressly 
conferred. They have no inherent powers ." 

That opinion further stated t hat "so far a s municipalities are concerned, and 
unless authorized to the contrary by charter provis ion, express or implied." 
the statutory method for the examinat ion of books and records of munici­
palities by the public examiner con stitu ted "the excl us ive one for s uch 
municipaJities." 

After that opinion was wri tten, and in March of 1943, the legislature 
amended the law with reference to the examination of t he books of a munici­
pality by the public examiner. The law had theretofore provided that the 
public examiner s hould exam ine the books of a municipality upon written 
request s igned by a majority of the members of t he governing body. By 
the amendment adopted in 1943 - L. 1943, ch. 188 (now embraced within 
M. S. A ., § 215.20) - t his provision was added : 

, ..... Nothing contained in a ny of the laws of the s tate relating to 
thC1)ublic examiner shall be so cons trued as to prevent any city, village, 
town or school di strict from employing a ce r tified public accountant to 
examine its books, records, accounts and affa irs ." 
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The foregoing amendment is clear authority to a city to hire a certified 
public accountant to examine its books. 

The question now is whether the language of the 1943 amendment, 
above quoted, constitutes a prohibition against the employment of an 
accountant, other than a certified public accountant , to examine the books, 
records, accounts, and affairs of the City of St. Peter. 

So far a s the City of St. Peter is concerned, I am of the view that the 
question last stated should be answered in the negative. 

The City of St. Peter operates under Chapter 5 of Special Laws of 
Minnesota 1891,1 and we consult that chapter to determine the extent of the 
power conferred thereby upon the City Council of the City of St. Peter. 
Chapter I , § 1, of the St. Peter charter provides, so far as here material, 
that the municipal corporation of Saint Peter thereby created "shall be 
capable of contracting and being contracted with, and have the general 
powers possessed by municipal corporations at common law; and in addition 
thereto shall possess the powers hereinafter specially granted." 

Ch. IV, § 5, provides, so far as here material, as follows: 

"The common council shall have the management and control of 
the finances and all the property of the city, and shall likewise, in addi­
tion to the power herein vested in them, have full power and authority 
to make, enact, ordain, establish, publish, enforce, order, modify, amend 
and repeal all such ordinances, by-laws, rules and regulations for the 
government · •• of the city, the protection of its property ••• as 
they shall deem expedient." 

Ch. IV, § 15, provides, so far a s here material, as follows: 

"The common council shall examine and adjust the accounts of all 
city officers and agents of the city at such times as they may deem 
proper, and may require such officers or agents , whenever they deem 
it necessary, to exhibit to them all their books and papers belonging 
to their respective offices ••• " 

Ch. X , § 9, provides: 

"No law of this state contravening or conflicting with the provi­
sions of this act shall be considered as r epealing, amending or modify­
ing the same, unless said purpose be expressly set forth in such law." 

Attorney General's opinion dated March 24, 1983 (file 353a-3), dealing 
with the authority of the City Council of New Prague to employ accountants 
to audit city affairs under a charter provis ion similar to the provision of 
§ 15, ch. Iv: of the St. Peter charter, is consistent with t his opinion. 

Attorney General's opinion dated September 14, 1948 (file 353a-3), holds 
that the City of Ortonville, under the provisions of its city charter, might 
emplpy an accountant, not a certified public accountant, to audit the city 
books notwithstanding the 1943 amendment, hereinabove quoted, of the law 
with reference to the examination of the books of the city by the public 
examiner. 

lSeI VoL 2(, K. S. A., p. 66. 
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While the charter provisions of the OrtonviHe city charter there con­
sidered are not identical with, and 8re perhaps broader than, the provisions 
of the St. Peter chatter here considered, the powers of the City Council of 
St. Peter, under its charter, are sufficiently broad to make the opinion of 
September 14, 1948, applicable to St. Peter. 

Copies of the Attorney General's opinions hereinbefore referred to, as 
well as copies of Attorney General's opinions dated October 18, 1948, and 
July 1, 1943 (both file 353a-3), have heretofore been sent to you. 

So far as your inquiry refers to the question of the "advisability of 
having our city books and records audited by one" other than a certified 
public accountant, that is a question for determination by your city council. 
It may well prescribe, if it is disposed to do so, under its broad powers, that 
the books, records, accounts, and affairs of the City of St. Peter shall be 
audited only by a certified public accountant employed for that purpose. 
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St. Peter City Attorney. 
April 22. 1949. 

LOWELL J. GRADY. 
Assistant Attorney General. 

353-A-3 

Bond issue - Bridge repair - The words "taxable property" as used in 
M. S. A. 164.18 include money and credits value as assessed in 1942. 

Facts 

M. S. A. 164.18 gives authority to the county board to construct, repair 
or renew any bridge over water within the county or bordering thereon and 
the county has no outstanding road and bridge bonds issued a s such and a 
petition to such board by twenty-five or more voters of the county who are 
freeholders has been made seeking such action. The board may then cause 
the bridge bonds of the county to be issued and sold in an amount not exceed­
ing one-half of one per cent of the assessed valuation of the taxable property 
within the county without submitting the matter to a vote of the electors 
of the county. 

Question 

Do such words Utaxable property" include the last assessment of moneys 
and credits? 

Opinion 

M. S. A. 286.023 provides that for the purpose of determining net bonded 
debt limitations now established by statute, the assessed value of money 
and credits in each municipality or other taxing district shall not be less 
than the assessed value of money and credits as finally equalized for the 
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year 1942. This indicates that t he words Htaxable property" in the context 
mentioned are intended to include the a ssessed value of money and credits 
as finally equalized for the yea r 1942. 
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Swift County Attorney. 
March 29, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

614·R 

Bond issue - She riff res idence. jail and office s pace in court house - Con­
s truction job - Two separate buildings. 

Fact~ 

The sheriff's residence and jail in Scott County is no longer s uitable 
for the purposes for which intended. The coun ty board has decided to replace 
it with a new structure. Addit ional office space must be provided in the 
courthollse. The cOllr thouse is in a building separate from the jail and resi­
dence. It is intended to build the two structmes as one job providing the 
additional offices as a part t hereof. 

Question 

May the entire project be undertaken a s a unit? 

Opinion 

It is observed that you state that it is intended going through the ordi­
nary procedure of issuing cons truction bonds without any vote of the people. 
You do not cite the authority to be f ound .in the statute authorizing that 
procedure. See opinions of the Attorney General dated J anuary 29, 1940, 
January 18, 1940, August 15, 1913, and August 5, 1913, file 37·B·3. 

I see nothing to prevent making one contract for t he construction job. 
On the matter of issuing the bonds , it appears to me that M. S. A. 

475.52, subd. 3, and 475.58 are applicable. 

CHARLES E . HOUSTON, 
Ass istant Attorney General. 

37·B·3 

Relative to the above op inion, you have made some additional inqUlrles 
on the general subject of the construction of the jail and s heriff's r esidence 
and addi t ion to the courthouse in your county. issuing bonds to obtain money 
to accomplish those purposes, and the procedure r elating to the issuance 
of such bonds. 
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M. S. A . 375.18 relates to the general powers of the county board. You 
call attention to parag raph (3) in that section, which states that the county 
board has power: 

"to erect, furni sh, and main tain a s uitable courthouse and jail, but no 
indebtedness shall be created for such purpose in excess of five mills 
on each dollar of assessed valuation; '" II< . .. 

In Rogers v. LeSueur County, 57 Minn. 434, 59 N. W. 488, the court 
said on page 439 of the opinion: 

"We are of the opinion that the board has no authority to incur 
liability on the part of the county which, with the ordinary current yearly 
expenses and othCl' liabi lities payable within the year, will exceed the 
amount of available funds in the treasury, and the amount which can 
be assessed a s one year's taxes according to the tax lists on file when 
the contract is made unde r which the liabili ty is incuJ'l'ed." 

So, we see that the county board's power to erec t a suitable courthouse 
and jail is limited. This provis ion in itself is not authority to issue bonds 
for the purpose of raising moncy without the county board complying with 
all of the provis ions of the law with reference to t he issuance of bonds , 
which we find in M. S. A., C. 475. 

M. S. A. 475 .58, L. 1949, c. 682, sec. 8, s pec ifies when it is necessary and 
when it is not necessary to obtain t he approval of a majori ty of the electors 
voting on the question of issuing bonds before such bOl)ds are issued. That 
provision is s pec ific and controlling. Accordingly, I am of t he opinion that 
before a county may issue bonds to obtain money with which to construct 
a courthouse or additions thereto, or wi th which to construct a jail and 
sheriff's residence, it is necessary that the approval of a majority of the 
electors voting on t he question of issuing t he obligations be firs t obtained. 

In fundamental pl·inciples , the law has not changed s ubstantially in 
many years on the subjec t of issuing bonds. An opinion of the Attorney 
Gene ral, datcd March 20, 1914, 37-B-3, s hows that the law on the s ubject 
under consideration is substant ially unchanged. It changes in detail, but 
not in principle. I t appears to have been the policy of the law for many 
years that bef or e a munic ipality may incur substantial debts beyond its 
present power to pay, the question whether the county shall go into debt 
for the issuing of bonds must be s ubmitted to the people for their opinion 
and authority before an obligation s hall be imposed upon the people, which 
they, themselves, must pay. 

Scott County Attorney. 
September 13, 1949. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

37-B-3 
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94 
ClaiD\S - Tax forfeiture proceedings - Slander of title - Claim for Ihould 

be disallowed by county board - M. S. A. 376.18 (1). 

Facts 

Many years ago, through error, a tax forfeiture proceeding was had 
and a certificate issued and the land later sold by the state, all covering 
property erroneously. In other words, through a poor or inadequate descrip­
tion all hese proceedings were had on an innocent peraon's property. 

In order to clear the cloud on this party's property, the party retained 
an attorney and after considerable proceedings, the certificate in tax pro­
ceedings was cancelled, thereby clearing the title. 

The innocent party now submits a bill to tne county board for his legal 
expenses, abstracting, etc., involved in the clearing of this title. 

Question 

Does the county board have authority to pay such a claim t 

Opinion 

It does not appear upon what theory the claimant believes to be entitled 
to reimbursement from the county. If the claimant has a cause of action, 
what is it? The county board under authority of M. S." A. 876.18 (1) may 
settle a cause of action against the county. 

Is it claimed that there was a slander of title? If so, the facta stated 
do not show slander of title. Where is any bad faith shown t If there was 
bad faith, there was no bad faith on the part of the county. If some county 
officer maliciously performed an unauthorized act, the claim should be 
against the officer and not against the county. 

A good ease on slander of title is Kelly v. First State Bank of Rothsay, 
146 Minn. 831, 177 N. W. 347, but in these facts I recognize nothing which 
appears to be Islander of title. And if an action should be brought against 
the county based on such facts, the countl surely ought to prevail. 

So, it is my opinion that on the basis of the facts r.elated the claim 
should be disallowed. 

Mower County Attorney. 
August 23. 1949. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

107-B-4 
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95 
Claims - Verified - M. S. A. 471.38 amends law relating to verified claims 

against towns and counties but does not amend law relating to villages 
and school districts. 

Facts 

M. S. A. 471.38 relates to claims against municipalities. Such claims 
as are therein mentioned must be verified before audited and allowed. 
L. 1949, C. 416, amends that section and provides that the claim may be 
verified, not by affidavit, but by the statement therein prescribed. It is 
noticed in reading this act both ~efore and since amendment that it reJates 
to municipalities. Your letter of May 24 calls attention to Olsen v. lnde· 
pendent School District, 176 Minn. 201, 220 N. W. 606, wherein it was held 
that in so far as this statute is concerned, the word "municipality" does not 
include school districts. This is not a general proposition but it is a ruling 
applied to that section on account of the history thereof. 

Attention is called to L. 1949, C. 119, Sec. 34, Subd. 1, M. S. A. 412.271, 
and Se.!. 412.931, which fixes the effective date of this act as July I, 1949. 
Accordingly, it is not now in effect. Sec. 412.271 prohibits disbursement by a 
village of its funds except as therein provided. It is observed that certain 
claims must be verified by an attached affidavit before they can be audited 
and paid. 

Question 

Does Sec. 471.38 as it now reads apply to any municipality other than 
towns and counties? 

Opinion 

Olsen v. Independent School District, 176 Minn. 201, 220 N. W. 606, 
applies to M. S. A. 471.38, as amended, with the same force as it applied to the 
statute in 1928, in that decision mentioned. It does not apply to villages 
or school districts. But we have other statutes which do apply to villages 
and school districts in respect to verification of claims. As to villages, see 
M. S. A. 426.076. As to school districts, see M. S. A. 125.22. The last two 
sections named were not amended by L. 1949, C. 416. 

Lac qui Parle County Attorney. 
May 26, 1949. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

476-A-6 
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96 
Funds - Apportionment - De linquent taxes collected - Separation - Dis­

pos ition upon separation of village from town - M. S . 1949, Sec. 379.06. 

Facts 

On July 10, 1950 the Town of \Vest Lakeland was formed from a por­
tion of the Town of Lakeland, in Washington County. The divi sion line 
between the two townships runs a long the cente r of Hig hway No. 12 and 
of the so-called Hudson Bridge which spans the St. Croix River be tween t he 
City of Hudson, Wiscons in, and the old Town of Lakeland and which is 
owned by the City of Hudson, Wiscons in. 

On J uly 14, 1950 the City of Hudson paid to the County Treasurer of 
Washington County delinquent personal proper ty taxes for the years 1947, 
1948 and 1949. These taxes I'esulted from personal property assessments 
made against the City of Hudson for t he years 1047, 1948 and 1949 because 
of its ownership of that portion of the bridge loca ted in the old Town of 
Lakela nd. 

The division of assets and liabilities has been set at 39.194 per cent and 
60.806 per cent for the two towns. 

Ques tions 

1. Should the delinquent taxes collected on July 14, 1950 be divided 
between the towns on an equal basis because of the equal location 
of the bridge p roperty in both townships, or on a 39.194 per cent 
and 60.806 per cent basis ? 

2. If t he divis ion of these taxes should be on a 39.194 per cent and 
60.806 per cent basis, sho ul d not future assessments be equal even 
though the taxes might not ? 

Opinion 

Minnesota Statutes 1949, Section 379.06, provides in part as follows: 

" In ca se of the division or partition of any town, the funds in its 
treasury and undistributed town taxes shall be apportioned to the town 
or towns to which the por tions thereof shall be attached, or to the new 
town 01' lowns established, to the extent the same are colIec ted from 
the territory so attached or establ ished in to a new town. All taxes 
collected a fter the dh' is ion o r partition of such township shall when 
collected be paid to the town in which the property upon which the 
taxes are collected is located; * * * .. (boldface type supplied). 

Under this statute it is clear, a ssuming t hat the portion of the bridge now 
located in t he new Town of West Lakeland and the port ion of the bridge 
remaining in the Town of Lakela nd have t he same value (and this assump. 
tion seems warranted inasmuch as t he line runs down the middle of the 
bridgeL that if the taxes involved were real esta te taxes, the delinquent 
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taxes for the years 1947, 1948 and 1949, collected from the City of Hudson 
on July 14, 1950 and the 1950 taxes which will be collected next year, would 
be paid one-half to each of the towns. 

But this office has ruled that the legislature did not intend to include 
personal property taxes undet' a sim ilarly worded statute (Minnesota Stat­
utes 1945, Section 413.07), which provided for the dispos ition of taxes 
collected after a village separates from a town for election and assessment 
purposes. 

Opinion No. 289, 1932, Published Opinions of the Attorney General. 

Opinion No. 438, 1936, Published Opinions of the Attorney General. 

Opinion dated June 23, 1949, File No. 440-b. 
That statute, so far a s here pertinent, reads: 

HUpon the separation of the village from the town for election and 
assessment purposes· •• All town taxes previously levied upon prop­
erty within the village and not yet collected shall when collected be 
credited and paid to the village . • ,.. ,.. " 

It was reasoned in those opinions that there is no thing in the public records 
from which it can be said how much of a personal property tax represents 
the property located wi thin the village limits and how much represents 
property located outside the village and that because of the impossibility 
of the county officers dividing the personal property tax upon the basis of 
"property located within the village," it must be held that the legislature 
did not intend to include personal property taxes under that statute. and 
that the village was there/ol·e not entitled to receive any part of the taxes 
levied upon personal property of res idents of the village which were in 
process of collection when the separation took place. \Ve think that the 
reasoning of those opinions applies with equal force to Section 379.06. 

It follows that the Town of West Lakeland is not entitled to any part 
of the 1947, 1948 and 1949 del inquent personal property taxes which the 
City of Hudson has recently paid into the county treasury, and will not be 
entitled to any part of the 1950 taxes which the City will pay in 1951 (the 
1950 assessment having been made before the new Town of West Lakeland 
was created), and that all of the town taxes included in the taxes which the 
City has paid for 1947, 1948 and 1949 and will pay for 1950 should be paid 
to the Town of Lakeland . .. 

Insofar as future a ssessments are concerned. since personal property 
permanently located in Minnesota but owned by a resident of another state 
is subject to assessment in Minnesota in the taxing district where found 
on May 1. separate a ssessments will be made against the City of Hudson 
in the taxing dis tricts of the Town of Lakeland and the Town of West 
Lakeland. There will therefore be no occasion for any division of taxes as 
between the two towns for the year 1951 and thereafter. 

Washington County Attorney. 
August 24, 1950. 

CHARLES P. STONE, 
Assistant Attorney General. 

440-B 
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97 
Funds-Apportionment-Division of money realized from taxes between 

town and village-Ownership in division of other personal property. 
Division of money realized from collection of personal property taxe8. 

Facts 

Formerly, an area now included in the village of Woodland was em­
braced within the geographical location occupied by the town of Minnetonka. 
The village of Woodland was organized in December, 1948. Since that time, 
the village has been detached from the town for assessment and election 
purposes in pursuance of authority of M. S. A. 413.05. 

The total assessed v~lue of Woodland is about $300,000. The total as­
sessed value of property in the town is about $2,150,000. The tax rate in 
the town is 28.1 mills. ' 

Questions 

"1. Pursuant to Section 413.07, Laws of 1945, will the Hennepin County 
Auditor credit the Village of Woodland with approximately $6,930.00 
this year as 'taxes levied and not yet collected'? 

"2. Minnetonka Township had approximately $12,000.00 cash on hand 
at the time that Woodland separated from Minnetonka Township, 
is Woodland entitled to approximately one-eighth of this cash bal­
ance at said time? 

413. Minnetonka Township has road equipment inventoried at '24,000.00, 
has the Village of Woodland an eighth interest in the value of this 
equipment? 

"4. Does the term 'moneys levied and not yet collected' include per­
sonal property taxes levied against the people who reside in the 
Village of Woodland, which taxes were from assessments made on 
May 1st, 1948, by the Minnetonka Township assessor against resi­
dents of what is now the Village of Woodland, the assessor not 
designating the situs of said personal property 1" 

Opinion 

M. S. A. 413.07 does not specifically state what the county auditor shall 
do. The language is: "All town taxes previously levied upon property within 
the village and not yet collected shall when collected be credited and paid 
to the village." It appears to me that the duties of the collecting officers 
do not go beyond the requi rements of the statute. The duty of distribution 
begins when the money is collected. When and as collected, the collecting 
officer has the duty to credit town taxes previously levied upon property 
within the present village to the village and when remittance is made, it 
will be made to the village. 
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In respect to the division of money which was in the town trea·sury at 
the time of separation by election, we see that this section provides that it 
shall ~e ascertained how much money was then in the town treasury. The 
floating indebtedness of the town is also ascertained. The town treasurer 
will then hold enough money in the treasury to pay such floating indebted· 
ness. The surplus of such money in excess of the amount of the floating 
indebtedness will be divided. The proportion of the excess as the total as­
sessed valuation of proper!y within the village bears to the entire valuation 
of the town belongs to the village and should be paid by the town to the 
village. I am unable to give a specific answer to your second question for 
the reason that no facts are stated with reference to the floating indebted­
ness of the town. 

The village and the town appear to be the common owners of the road 
equipment. If it is practical to divide the property, it may be done under 
the terms of Sec. 413.072. It is only when it is practical to divide the prop­
erty that it becomes of any importance a s to what the proportionate interest 
of the village and the town in the property is. 

The question of the division of the money realized from the taxation 
of personal property is discussed in the opinion of the Attorney General 
contained in the Attorney General's 1922 Report as Opinion No. 70, see also 
Opinion 438 of the 1936 Report of the Attorney General. 
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Town of Minnetonka Attorney. 
March 11, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

440-B 

Funds-Apportionment-Firemen's Relief Association-Funds received by 
duly incorporated firemen's relief association from 2% tax on insurance 
premiums under M. S. A. 69.02 et seq. belong to association and do not 
constitute " public Cunds." Such funds belong to duly incorporated relief 
association and are not money of the town within meaning of M. S. A. 
413.07, providing {or apportionment of money upon separation of Til­
lage from town. 

Facts 

"The Town of _Rose of Ramsey County has been completely incor­
porated into three Villages, namely, Roseville, Falcon Heights and 
Lauderdale. The Village of Roseville was first incorporated and sepa­
rated from the Town ; the Village of Lauderdale next incorporated and 
separated from the Town; the remaining area of the Town then incor­
porated into the Village of Falcon Heights. 

"Prior to the incorporation of any of the Villages within the Town, 
the Town of Rose maintained and operated a fire department. After 
the incorporation of Roseville, the fire department was maintained under 
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a mutual cooperation agreement by the Village and the Town. After the 
incorporation of Lauderdale a new mutual cooperation agreement was 
made between the two Villages and the Town and at present the fire 
department is being operated under a mutual cooperation agreement 
by the three Villages. It is contemplated that within the near future 
the assets of the fire department will be divided among the three Vil­
lages in proportion to their r espective interests. A number of the pres­
ent volunteer firem en will become firemen for the various municipalities. 
There arc funds belonging to the Fire Relief Association of the existing 
fire department." 

Our inqui ry at the office of the Secretary of State 'discloses that on 
November 3, 1947, the Rosetown Firemen's Relief Association was duly incor­
porated under the laws of the State of Minnesota as a social corporation 
pursuant to M. S. A., ch. 309. 

Ques tion 

"Will you please advise me a s to the ownership of these funds 1" 

Opinion 

We assume that t he fund s to which you refer are t hose r eceived from 
the two pel' cent tax on insurance premiums under M. S:- A., §§ 69.02 et seq . . 

On the basis of the correctness of the foregoing assumption, you are 
advised that the ownership of these funds is in the Rosetown Firemen's 
Relief Associat ion, a Minnesota corporation. These funds .are not "public 
funds," but are funds of the corporate relief association, to be used for the 
purposes set forth in the statute. They are not money of the town within 
the meaning of M. S. A., § 413.07, providing for t he apportionment of any 
money in the town treasury upon the separation of a village from the town. 

The foregoing opinion is, of course, res tricted to the funds derived under 
M. S. A., ch. 69, and payable thereunder to the treasurer of the corporate 
relief association and is not to be construed as applying to fire equipment, 
apparatus, or other assets belonging to the township and used in connection 
with the operation of a fire department of t he township. 

Question 

"Upon the division of the fire department assets," in what manner should 
these <lfunds belonging to the Fire Relief Association" be distributed 1 

Ans wer 

Since these fund s belong to the corporate firemen's relief association, 
the matter of the distribution thereof is a proper one for reference to the 
attorney for that corporation, and we offer no opinion in respect thereof. 

Roseville Village Attorney. 
April 22, 1949. 

LOWELL J . GRADY, 
Assistant Attorney General. 

688-M 
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99 
Funds-Apportionment-" .Money" as used in 1\1. S. A. 413.07 includes U. S. 

Government bonds, and allocation formula provided in that section ap­
plicable-Eve n assuming s uch bonds not " money" within 413.07, then 
they are "property" within 413.071 purchased in common " prior to such 
separation," and allocation formula of 413.072 applicable. 

Facts 

"The Village of Woodland was incorporated in December, 1948. On 
January 15, 1949, a t a special election duly called in t he Village, t he 
voters voted t hat the Village become a special election and assessment 
district. * • • 

"It appears that t.he Township of Minnetonka from which t his vil­
lage was separated has in its treasury in excess of its fl oating indebt­
edness, as of the t ime of the separation of the Village from the Town­
ship, government bonds which are held as surplus invested funds for 
general purposes, as well as cash bank balance." 

Ques tion 

Does the term "money," as used in M. S. A. 413.07, relating to the appor­
tionment of money a nd debt between the separated village and t he town, 
include the funds invested in United States Government bonds? 

Opinion 

The question is answered in the affirmative. 

We are of the view that the legislature, in enacting M. S. A. 413.07 did 
not intend to limit the phrase "any money" the rein to only "cash"-meaning 
thereby the coinage of the government and the issues of notes which t he 
government by law ranks with its coins. 

In McGovern v. United St.ates, 272 F. 262, the Circuit Court of Appeals 
of the 7th Circuit, in holding that "Liberty Bonds" constituted Umoney" 
with in the meaning of a court rule prescribing fees of the clerk "for receiv­
ing, keeping, and paying money in pursuance of any statute or order of 
court," said th is: 

" 'Money' is a broader and more generic term and may include not 
only legal tender, coin 01' currency, but also any other circulating me­
dium 01' instruments or tokens in general use in the commercial world 
a s representatives of value. In Gillen v. Kimball, 34 Ohio St. 352, it 
was held that a bequest of all of the testator's money on deposit included 
a deposit of United States bonds." 

You are correct in your concl usion that the a lloca tion formula provided 
by M. S. A. 413.07 should be applied to the bonds as well as to the bank 
balance. 
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Even assuming, without conceding, that the above mentioned govern­
ment bonds are not "money" within the meaning of M. S. A. 413.0'7, then they 
are "property," within the meaning of M. S. A. 413.071, purchased uprior to 
such separation" and "paid for by a tax collected from an assessment in 
common of the property within the village and within t he town." The divi­
sion of such property is practical within the meaning of § 413.072 and can 
be made in accordance with the formula in the last section prescribed, with 
substantially the same result as would follow from the application of the 
formula of M. S. A ., § 413.07. 

LOWELL J. GRADY, 
Assistant Attorney General. 

Village of Woodland Attorney. 
March 22, 1949. • 440-B 

100 
Funds-Expenditures-Library Fund-Library Board has exclusive control 

-M. S. A. 134.11 ; 426.0~Opinion of Aug. 6, 1944, part one, super­
seded-Opinion of May 21, 1940, superseded-Opinion of May 16, 1921 • . 
followed. . 

Facts 

Attention is called to two opinions-one dated May-l6, 1921, No. 59, 1922 
report, file 285-A of the Attorney General, and the other dated May 21, 1940, 
file 286-A. 

Question 

Which of the two opinions should be followed? 

Opinion 

M. S. A. § 134.11 provides that the library board "shall have exclus ive 
control of the expenditure of all moneys collected for or placed to the credit 
of the library fund , of the construction of library buildings, and of the 
grounds, rooms, and buildings provided for library purposes. All moneys 
received for such library shall be paid into the city or vi1lage treasury, cred­
ited to the library fund, kept separate from other moneys of the municipal­
ity, and paid out only upon itemized vouchers approved by the board .••• 
With the approval of the council. the board may purchase grounds and erect 
a library building thereon!' 

M. S. A . § 426.06 provides that the treasurer of a village "shall pay 
out no money except upon the written order of the president of the council, 
attested by the clerk." 

The special provisions of the above quoted § 134.11 g ive the library 
board exclusive control of expenditure of the library fund with the one 
exception that the approval of the council is required irr the purchase of 
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grounds for erection of a library building thereon. The section clearly pro· 
vides that library funds shall be paid out only upon itemized vouchers ap· 
proved by the board. Even if a general law should require the approval 
of the village council of all viBage expenditures, a specific provision, such 
as we have here pertaining to the library board, if inconsistent with the 
g eneral provision, prevails over the latter. 

Therefore, in my opinion, when the library board presents itemized 
vouchers, approved by that board, to the village clerk, orders issued thereon 
shall be signed by the president and attested by the clerk without the neces­
s ity of the approval, auditing, or allowing of such expenditures by the vil-
lage council, with the one exception hereinabove referred to. . 

Insofar as the opinion of May 21, 1940, is inconsistent herewith, it is 
hereby supe;seded, and the opinion of May 16, 1921, is the one to be followed. 

Public Examiner. 
April 11, 1949. 
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J. A. A. BURNQUIST, 
Attorney General. 

285-A 

Funds - Expenditures - Removal of obstructions from creek - City has 
authority to r emove obstructions from creek bed if it will tend to pro­
mote the public health. 

Facts 

"A small creek known as Cascade Creek enters the city Umits on 
the wes terly side of the city and follows a northeasterly course across 
the northwest corner of the city proper, emptying into the Zumbro 
River at a point near the northern boundary of the city. Seventh Street 
Northwest crosses Cascade Creek and at that point a bridge has been 
constructed and maintained for many years. Again at Fourteenth Street 
Northwest another bridge has been constructed and maintained over 
the said Cascade Creek. The propert ies between Seventh Street North­
west and Fourteenth Street Northwest have been developed into resi­
dential property, and the city owns a small portion just north of the 
Seventh Street bridge and some area just south of the Fourteenth Street 
bridge. At six points between Seventh Street Northwest and Four­
teenth Street Northwest s torm sewers terminate at this creek, but I am 
advised by the Engineer that these storm sewers serve an area that 
because of its contour would normally drain into the creek if the storm 
sewers were not present. There have been occasions when heavy storms 
have caused this creek to over flood, and in some instances it damaged 
private property owners whose property either abutted the stream or 
are a part of the stream bed itself. I am further advised by the Engi­
neering Department that a flooding of this stream in no way jeopardizes 
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the interests of the city in the properties that they own abutting this 

stream. There seems to be no contention that either bridge is endan­
gered. 

" r 8m enclosing a section of a map of that portion of the city 
thl'ough which Cascade Creek flows , showing the storm sewer locations 

and property that is owned by the city. 

"Complaint is made that due to t he filling of the stream bed and 

the g rowth of willows, flowing of the water in storm time was partially 

impeded, resulting in damage to abutting properties." 

Question 

"Can the City of Rochester expend moneys from its General Fund, 
a fund which is made up of the general taxes collected throughout the 
entire city. to dl'cdgc,"widen, straighten, or do such othel' work a s may be 
found necessary either to stop or minimize the danger of overflowage 1" 

Opinion 

The city council is empowered by Section 103 of the charter, paragraph 
38, "To do all acts · •• which may be necessary and expedient to the 
preservation of health and the suppress ion of disease." 

The city council is also empowered by Section 103, paragraph 60 "To 
restrain the pollution of the waters of any creek, run, pond, lake, or water 
course within 01' adjacent to the city · •• and to provide for the cleans ing 
and purification of waters , water courses and canals ••• on private prop­
erty whenever necessary to prevent 01' abate nuisances." 

If the situation is such that the health of the city 01' its inpabitants, 
or any considerable number of them, is menaced by the obstruction in the 
water COUl'se, if the removal of the obstruction will tend to preserve the 
health of the people of the city, I think that under the sec tion cited the city 
council would have authority to clear out the cl'eek and remove the obstruc­
tions therefrom. 

01' if it is necessary 01' advisable for the purpose of preventing the 
pollution of the water of the creek, to cleanse the same by removing the 
obstructions, I think that the city would have authority to do so under the 
sec tion cited. 

Therefore, it is a question of fact whether the s ituation is such that 
considerations of the public health make it necessary or advisable to remove 
the obstructions from the creek at public expense. 

If basements are likely to be flooded and become breeding places for 
disease, and if removal of the obstructions from the creek will prevent 
that from oc<!urring, I think the city has authority to net at public expense. 
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I find no authority in the charter for the city to remove t he obstruc­
tions in the creek merely to accommodate cer ta in of the residents of the 
city whose basements are liable to be flooded. subject to what has been said 
with reference to health conditions. 

City Attorney Rochester. 
November 5, 1949. 

102 

RALPH A. STONE, 
Assistant Attorney Gene ral. 

59-A-22 

Funds-Hospital-Funds derived from operation of village hospital may not 
be disbursed by hos pital board establi s hed under M. S. A. 412.221, s ubd. 
16-M. S. A. 412.221, subd. 16; 412.271, subds. l , 2, 3, 4 ; 412.371; 412.531. 

Ques tion 

"May the Village Council of H eron Lake, Minn., in estabJ.ishing by 
ordinance a hospitnl board and specifying its powers and duties, confer 
upon such board the fu ll power to receive a nd disburse all mon,eys re­
ceived f rom the operation of the Village Hospital?" 

Opinion 

The question is answered in the negative. 

M. S. A. 412.221, subd. 16, so far as it pertains to your question, pro­
vides as follows : 

"The vi llage counci l shall have power to provide hospi tals. The 
council of any vi llage operating a municipal hospital may by ordinance 
establish a hospital board with such powers and duties of hospital 
management and Ol}eration as the council confers upon it ; •••. " 

M. S. A . 412.271 , subd. I, so far a s here materia l, specifically provides : 

"No disbursement of village funds· •• shall be made except by 
an order drawn by t he mayor and clerk upon the treasurer . • '" • and 
except as otherwise provided in subdivisions 2 and 3, no order shall be 
issued until the claim to which it relates has been audited and allowed 
by t he council. '" '" '" " 

Subd. 2 of that section provides, in substance, that, when payment of a 
claim based on contract cannot be deferred until the next council meeting 
without loss to the village th rough forfeiture of discount privileges or 
otherwise, it may be made immediately if the itemized claim is endorsed 
for payment by at leas t a majority of all the members of the council. 

Subd. 3 of t hat section provides, in substance, for the establ ishment of 
petty cash funds for the payment in cash of any proper claim against the 
village not exceeding $10.00. 
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Subd. 4 of that section -then specifically provides, so far as here perti~ 
nent, as follows: 

"Subdivisions 2 and 3 shall apply to any independent board or" com­
mission of the village having authority to disburse funds without 
approval of the council. ••• " 

It is to be noted that, if a public utilities commission is established in 
the village pursuant to the Code, a separate fund or a separate account 
shall be established in the village treasury for each utility, and into this 
fund or account are payable all receipts from the utility, and from it are 
payable all disbursements. attributable to the util ity. The utility commis­
sion audits the claims to be paid from that fund, and then orders for dis­
bursement upon the vH1age treasurer are drawn and countersigned by the 
secretary and president, r espectively, of the commission. See M. S. A. 
412.371. 

Likewise, where a park board is established under the new Village 
Code, that board audits the claims payable from the park fund, and the 
orders thereon are drawn by the secretary and countersigned by its presi­
dent. See 412.531. 

But I find no such similar provis ions in respect to the authority of a 
hospital board established under M. S. A. 412.221 , subd. 16. to disburse vil­
lage funds received from the conduct of the village pospital, except by an 
order drawn by the mayor and clerk upon the treasurer, after proper audit­
ing, as provided in M. S. A. 412.271. The powers and duties of a hospital 
board established under subd. 16 above are confined to powers and duties 
of hospital management and operation. and the statute is not sufficiently 
broad to authorize the conference by the council of authority upon such 
board to disburse village funds. 

Of course, the village council' may. in pre scribing the powers and duties 
of the hospital board, prescribe that all claims against the village arising 
from the hospital operation shall be first approved, before audit thereof by 
the vilJage council. by a member or officer of the board. Likewise. under 
subd. 3 of 412.271, the council may establish a petty cash fund for the 
payment in cash of any proper claim against the village arising in the 
course of the hospital operation to the extent and in the manner in that 
subdivis ion provided, and it might name the manager of the hospital as cus­
todi!Ln of that petty cash fund. 

If payment of a claim based on contract arising in the course of the 
operation of the hospital cannot be deferred until the next council" meeting 
without loss to the village through forfeiture of discount privileges or 
otherwise, it may be made immediately in accordance with the procedure 
set forth in subd. 2 of 412.271. 

Heron Lake Village Attorney. 
August 24, 1949. 

LOWELL J. GRADY, 
Assistant Attorney General. 

1001-H 
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103 
Funds-Municipal liquor stores-Members hip in Chamber of Commerce-­

Village possesses no authority to join Chamber of Commerce whether 
dues arc paid from the general fund or the liquor store fund. 

Question 

Whether the village of Buffalo may join the Buffalo Chamber of Com­
merce, paying an annual membership fee of $35 out of the municipal liquor 
store fund. 

Opinion 

The village possesses only such powers as are conferred upon it by 
statute. There is no power conferred upon a village to join or pay dues to 
a local Chamber of Commerce. Lacking the authority to do so, it makes 
no difference whether the payment is to be made Qut of the genera] fund 
or the liquor store fund. 

Buffalo Vil1age Attorney. 
February 24, 1949. 

104 

RALPH A. STONE, 
Assistant Attorney General. 

218-R 

Funds-Recreation-Recreation programs: as part of recreational program 
vil1age may s how free outdoor movies-M. S. A. 471.15 et seq. 

Question 

Whether the Village of Vesta may use public funds for the purpose of 
free outdoor movies in the Village. 

Opinion 

Any village may operate a program of public recreation and expend 
funds for the operation of such program. M. S. A. 471.15 et seq. 

The term "recreation" means and includes "refreshment of strength 
and spirits after toiJ; amusement; diversion." Recreation may be not only 
physical but may include mental recreation. See 36 Words and Phrases, 
page 585. 

It is my opinion that the ViHage may adop t a program of recreational 
activities and include in that program the showing of free outdoor movies. 

RALPH A. STONE, 
Assistant Attorney General. 

Redwood Falls Village Attorney. 
June 28, 1949. - 476-B-IO 
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105 
Funds-Transfer-Moneys from parking meter fu nd-After amending ordi­

nance, moneys may be trans ferred f rom parking meter fund to the 
general fund. 

Facts 

The parking meter ordinance of the city of Faribault provides that the 

money r eceived as parking fees should be used: 

" '" • '" to provide for proper regulation, control, and inspection, 
of traffic upon the public streets and to cover the costs of supervising, 

regulating, and inspecting the parking of vehicles in the parking meter 

zones '" '" '" the cost of placing and maintaining lines or markings 
desig nating parking spaces in parking meter zones, the cost of pur­

chase, supervision, protection, inspec tion, installation, operation, mainte­

nance, control, and use of the parking meters installed hereunder, and 

to pay for the purchase of parking area or space to relieve congestion 
on the streets and avenues in the bus iness section of Faribault." 
There is now a s urplus in the parking meter fund . 

"Our City Council now proposes to (a) purchase a tract of land, 
which is known a s the. City Market, from itself for a fair appraised 
value for use as a parking lot and (b) erect a large city garage on 
city dump property, t his garage to be used to service the equipment 
of the s treet department and incidentally trucks operated by our City 
Park Department and the Airport." 

Question 

Whether it would be proper to use the meter fund surplus for such pur­
poses. 

Opinion 

The ques tion really resolves itseli into the question of the right of the 
city council to transf e r moneys from the parking meter fund to the general 
fund of the vilJage. 

I see no objection to doing so if the p~rking meter ordinance is amended 
so as to permit such a transfer. All that is necessary is to add an amend­
ment to Section LO of the ordinance providing that "surplus funds in the 
parking meter fund may be transferred by the council to any other city 
fund." 

The city s imply pl'oposes to use a t ract of land which it now owns as 
a parking lot. It may do this if there are no restrictions in the title to the 
land on which the city market is located. The city may also build a garage 
on the city dump property if t here are no res trictions in that title limiting 
its use to specified purposes. It is simply a question of the right of the 
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council to transfer moneys from the pal'king meter fund to the general fund. 
With an amendment to the parking meter ordinance. as suggested, I think 
this may be done. 

I do not pass upon the right of the city to operate and maintain a 
parking lot. 

Faribault City Attorney. 
February 6, 1950. 

106 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-53 

Tax levies- Bands-Joint municipa l band of two villages-Each village may 
vote sepa rately on the propos ition of levying a tax for establishing a 
band-If both villages \'ote favorably . bands could operate jointly under 
M. S. A. 47I.59-Election-See 449.09. 

Opinion 

Two separate villages desire to establi sh pnd operate a joint municipal 
band. 

Each village has authority to levy a tax for the purpose of providing 
a fund for the ma intenance or employment of a band for municipal purposes 
by complying with the provis ions of M. S. A. 449.09, et seq. 

Sec. 449.10 provides for a petition for an election, and 449.11 provides 
for the election. 

In each village the ques tion should be voted upon separately and each 
without reference to the other. 

If band elections turn out favorably so that both villages are authorized 
to maintain a band for municipal purposes, then I t hink ·they could com­
bine thei r operations under the provisions of M. S. A. 471.59, which author­
izes two or more villages to jointly exercise any power common to both. 
This sect ion further provides fo r an agreement covering the joint operation 
and the handling of the funds. 

So that when each village, being separately authorized thel'eto by a 
favorable vote, establishes a band they could then combine their operations 
under 471.59 and operate a s a joint band. 

The ballot in each village should contain no language except t hat stated 
in M. S. A. 449.10. 

Ironton Village Attorney. 
September 27, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

519-H 
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107 
Tax levies - Bands - Municipal entertainment - L. 1949, c. 100 and c. 563, 

are not inconsistent but cumulative, and cities of the 4th class coming 
within the purview of these statutes may proceed under either or both. 

Facts 

Springfield is a city of the fourth class operating under a home rule 
charter. Section 68 of such charter authorizes the city council to provide 
funds by a tax levy for the maintenance of a municipal band and the giving 
of public band concerts within the city limits. 

Reference is made to M. S. A. 449.06, as amended by Laws 1949, chapter 
100, and M. S. A. 449.09, as amended by Laws 1949, chapter 668, and that 
the city, pursuant to §§ 449.09 to 449.14, submitted to the electors the ques­
tion of authorizing a tax levy not to exceed 3 mills for the purpose of fur­
nishing a band, which was approved by the electors, and which has not been 
rescinded. 

You submit these 

Questions 

"1. Does Chapt. 100, L. 949, authorize the City Council to levy a 1 % 
mill tax for providing musical entertainments for the City, and in 
addition levy the 3 mill tax, for maintenance or employment of a 
band for municipal purposes? 

"2. The voters of the City of Springfield, having already approved a 
3 mill band tax for maintenance of a band for municipal purposes, 
and the giving of public band concerts, is it necessary to again 
submit the proposed 3 mill band tax levy, now contemplated by 
Chapter 663, Laws 19491" 

Opinion 

Section 449.06, as amended by L. 1949, c. 100, reads as follows: 

"The governing body of any city 0_1 the fourth class in this state 
operating under a home rule charter or commission form of govern­
ment is hereby authorized to annually levy a tax not exceeding one and 
one-half mill on tJJ.e dollar in excess of existing mill limitations but not 
in excess of any existing per capita limitations a gainst taxable property 
in the city for the purpose of providing musical enterUinments to the 
public in public buildings or upon public grounds. The total sum that 
may be levied or expended in any year shall not ' exceed the 8um of 
$3,500." 

and § 449.09, as amended by L. 1949, c. 663, provides: 

"Cities of the second, third, or fourth class, villages, boroughs, or 
towns, however organized, may, when authorized as hereinafter pro­
vided, levy each year a ~ not to exceed three mills for the purpose of 

·1 
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providing a fund for the maintenance or employment of a band for 
municipal purposes. No such levy by any such municipality shall exceed, 
in anyone year, the sum of $10,000 nor such levy by any such towns 
shaH exceed the sum of $1,500. Any and aU sums so levied shall be 
separately levied and when collected shall be paid into a separate special 
fund and used for these purposes. In the event taxes have been levied 

and collected for the maintenance or employment of a band for munici­
pal purposes and the band shaH have been discontinued or the city, 
village, borough, or town by a vote of the people as now provided by 
law shall have decided not to employ a band, the city or village council 
may transfer the sums so levied and collected to the general fund of 
the municipality; no such levy shall be made for any such fund when, 
at the proper time for the making thereof, according to the municipal 
records of the receipts thereof and disbursements therefrom, there shall 
be in the fund an unexpended balance amounting to as much as the 
maximum levy permitted by law therefor, reckoning in such receipts 
aU uncollected but not delinquent taxes, and reckoning in such disburse­
ments all outstanding obligations against the fund." 

Section 449.06, as amended, is applicable only to cities of the fourth 
class operating under a home rule charter or a commission form of govern­
ment, and the amendment by chapter 100 authorizes a tax levy of not to 
exceed Ph mills and in excess of existing mill limitations but not in excess 
of any existing per capita limitations. The total sum levied or expended in 
anyone year for such purposes shall not exceed $3,500. 

Sections 449.09 to 449.14, inclusive, have their origin in Laws 1927, c. 79. 
These statutes arc also applicable to cities of the fourth class, however 
organized, and the amendment, chapter 668, supra, authorizes a tax 1evy 
each year of not exceeding 8 mills so as to produce a sum of not exceeding 
$10,000 for the maintenance or employment of a band for municipal pur­
poses when authorized by the voters as provided for in sections 449.10, 
449.11, and 449.12. It appears that the voters have authorized a tax levy 
of not to exceed 3 mills pursuant to the provisions of the aforementioned 
statutes , and for the purposes therein stated, and that such action has never 
been rescinded as provided for under the provisions of section 449.18. 

We do not believe that section 449.06, as amended by chapter 100, supra, 
and section 449.09, as amended by chapter 568, supra, are incompatible or 
inconsistent. Neither the original acts nor the amendments contain repeal­
ing provisions. Under chapter 100 the levy therein authorized may be made 
in excess of existing mill limitations not exceeding, however, the sum of 
$3,500, but not in excess of existing per capita limitations. The legislative 
grant or authority is not ambiguous. 

In our opinion the two statutes above mentioned should be construed 
as cumulative and not as being inconsistent with each other, and the city of 
Springfield, which is within the scope of both acts, may avail itself of either 
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or both of these acts , subject to the limitations therein provided, and use 
the proceeds resulting from tax levy or levies for the purposes authorized 
by these statutes. 

Springfield City Attorney. 
June 1, 1949. 

108 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

619-H 

Warrants - Anticipation - 'fax anticipation warrants issued to pay cost of 
construction of buildings on county fair grounds - "Public sale" con­
strued - L. 1947, c. 449, § 2; M. S. 1949, § 476.60. 

Facts 

Laws 1947, c. 449, § 2, prescribing that tax anticipation warrants therein 
provided to be issued by the county board without vote of the electors to 
pay the cost of construction of buildings on county fair grounds "shall be 
sold at public sale." L. 1947, c. 449, contains no definition of the phrase 
"public sale," and you have "found no statutory definition of public sale." 

Question 

What notice, if any, must be given a nd what other steps are required 
to comply with the requirements of the <4public sale" prescribed by L. 1947, 
c. 449? 

Answer 

What did the legislature mean when, in L. 1947, c. 449, it used the phrase 
<4public saleH? In attempting to ascertain the legislative intent, we should 
consider, among other things, other statutes relating to the same subject 
matter - the sale at public sale of evidences of public indebtedness - so 
far as they s hed light on the question here involved. See Stabs v. City of 
Tower (1949),229 Minn. 552, at p . 557, 40 N. W. 2d 362. At the time of the 
enactment of L. 1947, c. 449, the then ~xi s r:ing public indebtedness chapter 
(M. S. A 'J c. 475) provided for the manner of sale of municipal obligations 
at public sale whel'e no different method of sa le was specifically provided in 
the act or charter authorizing the same. See M. S. A. 475.15, repealed by 
L. 1949, c. 682. L. 1949, c. 682, § 10, now coded as M. S. 1949, § 475.60, pre­
scribes the method of sa le of obligations at public sale. 

I am of the view that the requirements of M. S. 1949, § 475.60, should 
be followed in respect of the sale of the warrants involved. 

Steele County Attorney. 
August 11, 1960. 

LOWELL J. GRADY, 
Assistant Attorney General. 

107-A-1 
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109 
Wa r rants - Endorsements - County trea surer mus t use reasonable dili­

gence in determining endorsemen t of payee to be genu ine before h e pays 
auditor's warrant - Ad minis t.ration of old age ass istance law - M. S. A. 
385.31. 

Facts 

In t he administration of the old age a ssistance law in your county, the 

county agency certifies to the county auditor the names of persons to be 
paid old age assistance a nd the amounts to be paid to each, respectively. 
The auditor pl'cpares an instrument in the following form: 

" WELFARE WARRANT CHECK OLD AGE ASSISTANCE NO .... : ... . 
For payment of claim allowed by law (Chapter 95, Special Session 

Laws 1935-1936). 

"TREASURER OF WADENA COUNTY, WADENA, MINN. 

"PAY 
to the 
order 
of 

Thru-
Firs t National Bank 
Wadena, Minnesota 

75-223 
9 

Accepted 

....................... ................ -, 194 .... 

DOLLARS $ ......................... ...... . 

County Auditor. 

County Trea surer." 

The a udi tor signs t he same. The county treasurer a lso signs and it is then 
mailed to the old age ass istance recipient. Ordinarily the recipient goes to 
a bank and sometimes to the treasurer, endorses the same, and receives his 
money. The instruments oIten find t hei r way to the bank The bank presents 
it ·to the t reasurer and the treasurer pays the same. 

Question 

HIs it not t he duty of the County Treasurer as the disbursing agent 
of t he county to exercise reasonable diligence to ascertain the correct­
ness of the endorsement by the payee, and if necessary to check those 
endorsements against signature cards which are obtained from recipients 
by the County \Velfare Agency?" 

Opinion 

It is a ssumed that your county operates on a cash basis . M. S . A. 385.31 
states the duty of the treasurer t o pay warrants drawn upon him. It is 
apparent that the instrument used f or the payment of such claims in your 

-
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county is an attempt at compliance with the last sentence found in the cited 
section. After the warrant is countersigned by the treasurer, it is a check 
for the payment of the money required to the person named as payee. 

In Board of County Commissioners v. Elmund, 94 Minn. 196, 102 N. W. 
719, it was held that: 

"Where the county treasurer recognizes an order on the treasury 
issued from the county auditor's office on the proper blank, which is in 
all things regular on its face, and issues a check upon the legal county 
depositary for the sum named therein, payable to the person who is 
designated as payee, and apparently entitled to receive the same, then 
delivers such check to the pretended representative of such payee in 
good faith and without negligence. neither he nor his sureties are liable 
on his official bond for a forgery of the order or of the indorsement of 
the payee named thereon." 

This case turned on the fact that the treasurer had acted in good faith 
and without negligence. But it approved the doctrine in Board Commrs. of 
Ramsey County v. Nelson. 61 Minn. 79, 62 N. W. 991, where it was held that, 
Hif the treasurer was negligent in failing to ascertain whether the purported 
signatures of the payees of certain fraudulent certificates were genuine, and 
such negligence being the immediate and proximate cause of the 10s8 to the 
county. the treasurer and his sureties would be liable." 

When the county treasurer is negligent in the performance of his duty 
in paying out money belonging to the county. he does not execute the duty 
of his office. He does not safely keep the money. He does not pay i~ over 
according to law. All these things he engages to do when he takes office. 
He gives bond that he will do these things. 

My conclusion is that it is the duty of the county treasurer to exercise 
reasonable diligence to ascertain that the payee named in the warrant baa 
endorsed it before he pays it. 

Wadena County Attorney. 
October 18, 1949. 

110 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

460-A-16 

\Vaccant - Signature - Signing of warrants by rubber stamp facsimile of 
mayoc's s ignature - \Varrant held valid when stamp is affixed by 
mayor's authority. 

Question 

"In lieu of the mayor signing warrants for payment of bills and 
accounts agains t the City allowed by the Council, may his signature be 
a ffixed by the use of a rubber stamp with his facsimile signature 
thereon 1" 
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Opinion 

You refer to Sec. 19 of your city charter which as to the duties of the 
mayor requires: "He shall sign all wan'ants and all orders drawn on the 
treasury and all bonds, obligations, and contracts on behalf of the City 
except as may be otherwise provided for herein." You also refer to Sec. 28 
of the charter wi th respect to the duties of the treasurer, which provides: 
"The treasurer shall pay no money out of the treasury except in the follow­
ing cases: Upon an order or warrant properly drawn and countersigned 
which has been first duly authorized by the Council." You also refer to Sec. 
84 of the charter which provides : "All money" .... shall be under the 
management " .. .. of the Council and money shall be paid out upon the 
warrant of the mayor counteJ'signed by the clerk * * *." 

I think the important question is whether the signature of the mayor 
is authorized and directed by him . 

See Conlan v. Grace, 36 Minn. 276, 281, 30 N. \V. 880, where our court 
holds that it is not necessary that a grantor should actually write his sig­
nature to a deed with his own hand; it is sufficient if written by the grantor's 
authority. 

Hence, if the mayor's signature is affixed to a warrant by a rubber 
s tamp, when authorized and directed to do so by the mayor, I think the 
warrant is valid. 

\Vorthington City Attorney. 
April 27, 1949. 

HIGHWAYS 

111 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-49 

Bridge - Town road - Vacation - A bridge constitutes a part of high­
way, M. S . A. 160.01, subd. 6, including town road. M. S. A" Ch. 163. 
Upon "acation of a town road where town merely has a road easement 
therein, title vests in the abutting property owner - \Vhether tiUe to 
bridge forming a part of vacated road r emains in town or vests in abut­
ting owner is an ope n question in this state. 

Facts 

The town board of the town of Friendship recently straightened out a 
town road which replaces in whole or in part the old road. The board 
plans to vacate th'e old road, in which section exists a bridge. The owner 
of the land contiguous to the road to be vacated has offered to pay the town 
$400 for the bridge. Other p~rties have offered the town $800 for the bridge. 
The vacation proceedings will be initiated under either section 163.13 or 
section 163.19. 
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Question 

Upon vacation of the old road wherein the bridge is located, will the 
title to the bridge romain in the town 01' will t he title to the bridge and the 
vacated road vest in the abutting property owner 0 1' owners? 

Opinion 

We are not informed as to whether the town owns the title to the road 
sought to be vacated in f ee or merely has a I'oad easement therein. Neither 
8rc we advised as to whe ther the lands abutting the right of way upon which 
the bridge exists arc owned by the samc person. We have not heen advised 
a s to whether the award for damages to the landowner upon which the lands 
for road purposes wcre taken by the town included any provision or condi­
tion relative to t he cons truction and maintenance of t he road in question. 
We have not been advised whether the bridge in question affords access 
from one part to another part of the Ja nd of the same abutting owner . 

If the town owns the title to the right of way upon which the road and 
bridge exist in f ee simple, and where the road is to be vacated, then the title 
of the town in such bridge would not be impaired as the result of the 
vacation of the road. 

We shall a ssume that the town m erely possesses a highway easement 
in that portion of the road including the bridge which it is proposed to vacate. 

A hig hway ea sement is an in terest in real property. Burnquis t v. Cook. 
220 Minn. 48, 53, 19 N. W. 2d 394. A bridge by statute constitutes part of 
a hig hway. M. S. A. , § 160.01, s ubd. 6, and town roads a re included. e h. 163. 

A highway easement is an intangible interest in property. It merely 
gives to the political subdivision of the state possessing the same the right 
to use a particular strip of Jand for highway purposes, and such political 
subdivision holds such casement in t r ust for the public for the use and 
purposes fol' which it was acquired. The fee remains in the abutting owner 
or owners, subject to the burden of the highway easement. Dunnell's Digest, 
Vol. 3, § 4183. 

In Rosea u County v. Towns hip of Hereim. 149 Minn. 292, 294, 183 
N. W. 518, the Court said: 

"The trial court held that the materiaJ taken from the old bridge 
as well as the culverts belonged to t he county, and judgment was ordered 
against the town for the value thereof with costs of the action. We 
concur in that conclusion. Whatevel' proprietal'Y title or interest t he 
town had to the material <k.lring the time the road remained a t own 
charge, ceased and ended by operation of law when it passed to the 
control and jurisd iction of the county by the action of the commissioners 
in declaring it a part of the state road, as authorized by the statute. 
The town ori"ginalJy held merely the naked legal title to the material 
in t rust for the public; the legislature lawfu lly could transfer the title 
to t he county as the new trus tee. 19 R. C. L. 766; City of Columbus v. 
Town of Columbus, 82 Wis. 374, 52 N. W. 425, and note in 16 L. R. A. 
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695. Such was the necessary legal effect and operation of the statute 

follow ing the action of the county board thereunder. Both the county 
and town are mere agenc ies of t he s tate with no r ights in the discharge 

of governmental functions superior to the state. Merchants National 
Bank of St. Paul v. City of East Grand Forks, 94 Minn. 246, 102 N. W. 
703." 

The general rule is to the effect that the vacation of a highway is to 
c:<tinguish the public easement therein and to r elieve the governmental body 

having charge thereof from the duty to keep the vacated portion thereof 
in repair. Upon vacation of a highway the general r ule is that t he fee to 
the Jand involved reve rts to t he owner thereof. McQuillin Municipal Carpa­
J'ations, 2d Ed., § 1352. Stccl1 crsol1 v. Fontainc, 106 Minn. 225, 119 N . W. 400. 

Under date of March 29, 1923, file 642-B-4, it was held by the Attorney 
General t hat "upon legal vacation of the town road the culvert and bridge 
material thereon s till belong to t he public, and may be removed or sold by 
the public, which in th is Case is the town." 

We have not found any decision of our own Court upon the particular 
question presented. The 'Visconsin Supreme Court has passed upon this 
question, and its conclusion is contrary to the aforementioned and enclosed 
copy of attol'l1ey general's opinion. A 'Viscons in statute s imilar to our own 
provides that a bridge shall constitute a part of a highway. Wisconsin has 
a s tatute which provides that upon vacation of a l'oad the title vests in the 
abutting owner or owners. Thi s statute is a statement of the common law 
rule which has been applied and foHowed by our Court in the Roseau County 
case, supra. The W iscons in Court, in Carpenter v. Town of Spring Green. 
285 N. W . 409, at page 411, said : 

HSy virtue of the provisions of sec. 80.32 (3), at t he moment when 
the highway in question became effectively discontinued, it belonged to 
the owners of the adjoining lands . In order to uphold the judgment of 
the circuit court we should have to say that whenever a hig hway is 
discontinued it should be broken up into its component parts,-land, 
grading and bridges,-nnd hold that only the land and grading belong 
to the adjoin ing ownel'S and that the bridges, which immediately there­
tofore were u part of the highwa~r, belong to the town. We cannot read 
out of the plain words of the statute a meaning which would permit of 
such a construction. 

"It is our opinion that when the hig hway in question was discon­
tinued, it became the property of the adjoining land owners and that 
t he highway included the bridge stl'uctlires thereon. Since the judgment 
must be reversed, it becomes unnecessary to consider the question of 
damages raised by the motion of the town of Spring Green for r eview." 

As to the liability of a town for damages resulting to a landowner hav­
ing a special interest in a road or a bridge, see Underwood v. Town Board 
of Empirc, 217 Minn. 385, ]4 N. W. 2d 459, and In He Petition of Krebs to 
Vacate St,.ct, 213 Minn . 344, 6 N. W. 2d 803. • 
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In order to avoid legal complications relative to the ownership of the 
bridge upon vacation of the road in ques tion, we believe that the town board 
could incorporate in and make a part of such vacation proceedings, includ­
ing the final order, a proviso and condition to the effect that the title to the 
bridge is reserved in the town with the right to remove or otherwise dispose 
of the same as the governing body of said town shall determine. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Friendship Township Attorney. 
March 30, 1960. 
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642-B-4 

Bridge - Width - Bridge in park - If bridge is on and part of a public 
road or highway, M. S. A. 160.03 and 164.22 apply. 

Facts 

Your city contemplates building a bridge over a nonnavigable stream 
located in a city park within the city limits. It is proposed to build this 
bridge 16 feet wide. 

Question 

Whether M. S. A. 160.08 pertaining to the width of bridges would be 
applicable in the case of this bridge. 

Opinion 

The answer to this ques tion depends upon the purpose for which t he 
bridge is constructed. If it is merely constructed for use as a foot bridge 
and not for vehicular traffic, I would say ·that M. S. A. 160.08 is not appli­
cable. 

On the other hand, if the bridge is to be part of a road or highway, as 
defined in M. S. A. 160.01, I think that M. S. A. 160.03 is applicable. 

M. S. A . 160.01, Subd. 6, provides that the words "road" or "highway," 
whenever used in Chapters 160, 161, 162, 168, and 164, shall mean, unless. 
otherwise specified, the several kinds of highways, as defined in this section, 
and also cartway, street, alley, avenue, boulevard, together with all bridges 
or other !tructures thereon which form a part of the same. 

Hence, if this bridge is for the purpose of carrying a public highway 
across the nonnavigable stream, it is part of the public highway, and the 
requirement of § 160.03 that it shall be at least 20 feet wide is applic~ble . 

Question 

Whether the city is governed by M. S. A. 164.22 pertaining to the 
letting of contraQP5 for the construction of a bridge. 
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Opinion 

This question is answered in like manner. If the bridge carries a public 
road or highway across the stream, that is, if the bridge is a part of such 
public road or highway, M. S. A. 164.22 would apply to the contract for the 
construction thereof; if it is not a highway Or road bridge but simply a 
foot bridge for pedestrians, M. S . A. 164.22 does not apply. 

RALPH A. STONE, 
Assistant Attorney General. 

Owatonna City Attorney. 
March 25, 1949. 
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642-A-5 

Carlways - Established by town boards are two rods wide - M. S. A' I 

§ 163.15. 1\1. S. A" § 160.19, appHcs only to roads established by user 
and has no application to cart ways established by town boards. 

Facts 

For many years a cartway has been laid out and established to a width 
of two rods. It extends between points A and B. Public funds have been 
expended for improvement and repair of the road for more than six con­
tinuous years . Such maintenance and r epair was always within the two-rod 
limit. 

Attention is called to M. S. A' I Sec. 160.19. 

Question 

Under the section cited , or any other s tatute, may the town improve 
the road to a width of four rods over the objection of the adjoining property 
owners? 

Opinion 

I understand the ques tion to involve the right of the town officers to 
enter upon the strip one rod wide on each side of the cartway boundaries 
without ta ki ng the s teps required by law to acquire an easement thereon. 
In other words, does Section 160.19, in and of itself, give the public an 
easement to a width of two rods on each s ide of the center line of the road 
in the absence of appropriate proceedings taken by the town, county or 
state, irrespective of the fact that the extra two rods has not been traveled 
and worked. In BoscH v. Runnestad, 226 Minn. 413, 33 N. W . (2d) 40, the 
court said : 

u ••• Section 160.19 is not exclusive and did not supersede the com­
mon-law rule of dedication of a highway to public use. Klenk v. Town 
of Walnut Lake, 51 Minn. 381, 53 N. W. 703." 

On the same page the court also said : 



198 MUNICIPALITIES 

HThe rules for the establishment of a public highway by common­
law dedication have been fully stated in Keiter v. Berge, 219 Minn. 374, 
18 N. W. (2d) 35." . 

The court al so said: 

"While it is necessary. in order to establish a public highway by 
s tatutory user under' § 160.19, to show that the highway has been used 
by the public and also that it has been kept in repair by the public at 
public expense fO l' the prescribed period, Minneapolis Brg. Co. v. City 
of Eas t Grand Forks, 118 Minn. 467, 13G N. 'V. 1103; Town of Wel1s v. 
Sullivan, 125 Minn. 353, 147 N. 'V. 244; Whiteley v. Strickler, 159 Minn. 
145, 198 N . W . 420, it is not necessary, in order to establish n common­
law dedication of a highway. that the public keep the road in repair. 
Carpenter v. Gantzer, 164 Minn. 105,204 N. W . 650; Rose v. Vil1age of 
Elizabethtown, 275 III. 167, 114 N. E. 14; Dickinson v. Ruble, 211 Minn. 
373, 1 N. W. (2d) 373; Keiter v. Berge, 219 Minn. 374, 18 N . W. (2d) 35." 

And the court further said: 

"The intent of the owner to dedicate a road may be implied from a 
long-time use by the public, Case v. Favier, 12 Minn. 48 (89) j Dickinson 
v. Rub)e, supra." 

Thus we see severnl methods by which land may be dedicated to public 
use for a road. 

In the facts that we are considering, the improvement and repair of a 
road has been confined to the two-rod limit. To that extent it has been used 
and kept in repair. The repair has been at public expense. 

The only conclusion attempted herein to be expressed is whether this 
road is now established to the full width of four rods under Section 160.19. 

Gilbert v. Village of White Bear, 107 Minn. 239, 119 N . W . 1063, held 
that Chapter 152, L. 1899, providing that, when a road has been used, kept 
in repair, and worked for six years continuously a s a public highway, the 
same shall be deemed to have been dedicated to the public to the width of 
two rods on each side of the center line of the road, has no application to 
roads which had become establis hed highways by user prior to the time the 
act took effect. 

Our facts under consideration do not show when this road was estab­
lished. 

But the facts do show that a cartway was est~bl i shed. Cartways are 
recognized in the law. They are two 1'od5 wide. M. S. A., Sec. 163.16. That 
being the defined width of a cartway, I fail to see that Sec. 160.19 has any 
application for the reason that it applies to roads dedicated by user, whereas 
cal'tways are the result of the establishment by the town board. Accordingly, 
it is my opinion that your question requires a negative answer. 

Otter Tail County Attol'lley. 
February 10, 1949. 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

377-B-1 

f 
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114 
Condemnation - Taxes - Lien - 'Vhen same accrues - M. S. A. 117.02, 

subd. 3; 117.05; 272.31. 

Facts 

"In a land condemnation proceeding in connection with the widen­
ing of an existing s tate highway in Itasca County, a proceeding com­
menced in October, 1948, li sted the County of Itasca as a lien holder on 
a certain parcel of land by virtue of delinquent taxes. 

" When the award was made in March of 1949, the check for the 
damages sus tained as a result included the County of Itasca as an inter­
ested party. The land owner has now presented this check to the County 
Treasurer together with a tendered payment of the delinquent taxes, 
and reques ted the County Treasurer to endorse this award check. 

"The County Treasurer has refused to so endorse such check until 
the 1948 current taxes are also paid, and on thc bas is of our study of 
pertinent legislation, we are disposed to agree with him." 

Question 

Did the 1948 taxes, even though not then delinquent, constitute a lien 
on the premises subject to the condemnation proceedings at the time the 
OCtaking" therein occun-ed? 

Opinion 

The question is answered in the affirmative. 

The County of Itasca is a proper party in the condemnation proceeding 
involved. M. S. A.117.05 provides that the petition in the proceeding, among 
other things, shall give "the names of all persons appearing of record or 
known to the petitioner to be the owners t hereof!' M. S. A. 117.02, subd. 3, 
prescribes that the word "owner" extends <Ito all persons in terested in such 
property as proprietors, tenants, encumbrancers, or otherwise." 

M. S. A. 272.31 provides : 

HThe taxes assessed upon real property shall be a perpetual lien 
thereon · • • from and including May firs t in the year in which they 
are Ic,tied, 'until they are paid ; but, as between grantor and grantee, 
s lich lien shall not attach until the firs t Monday of January of the year 
next thereafter." 

Sce Merle·Smith v. Minnesota Iron Co., 195 Minn. 313, 262 N . W. 865; Mer· 
rimac Mining Co. \'. Gross, 216 Minn. 244,251 , 12 N. \V. 2d 506. 

According ly, a t the t ime of the "taking" in the condemnation proceed· 
iogs here involved the lien for the 1948 taxes had accrued, and such lien 
cannot be properly discharged without the payment thereof. 

Itasca County Attorney. 
April 28, 1949. 

LOWELL J . GRADY, 
Assistant Attorney General. 

229·A·ll 
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115 
Construction - Road and bridge fund - County aid roads - Appropriation 

by town meeting for county aid road pUr(lOse may not be used for con­
struct ion of town roads - M. S. A. 163.01, 163.02, 296.36, 296.38, 865.10, 
365.03. 

Facts 

The Town of Manston in Wilkin County for seve,ral years past at the 
annual town meeting has levied taxes for road purposes "to be set aside for 
the construction of county aid roads." The money collected from such taxes 
is in the road and bridge fund. 

Due to the financial condition of the county. it appears that no county 
aid roads cnn be constructed for a cons iderable length of time. I understand 
that such roads cannot now be built by the county and that there is no imme­
diate prospect for improvement of the county's financial s ituat ion. The town 
supervisors nre of the opinion tllat such town road funds should be used for 
the cons truction of town roads now needed and considered necessary. At 
the town meeting held this month the matter of so using such funds was 
considered. A majority of the electors voted that such funds be held until 
the county could assist in the construction of county aid roads. 

Question 

Upon these facts, does the town board have the power to exercise its 
judgment and use such funds to construct town roads , contrary to the 
expressed views of the voters ? 

Opinion 

County aid roads al'e constructed, improved, and maintained by the 
county (M. S. A. 296.36), whereas town roads are under the general care 
and supervis ion of the town board (M. S. A . 163.01). 

The town board may appropriate to the coun ty moneys out of its road 
and bridge fund, and any moneys 50 appropriated shall be expended by the 
county in the construction and maintenance of county aid roads within such 
town (M. S. A. 296.38). It, therefore, appears that, under authority of 
296.38, the town board may appropriate and pay the money in question to 
the county, whc,reupon the county has the obligation imposed. It would 
seem that the purpose of the voters would be thereby accomplished. But 
that is not the question. 

A broad view of the action taken at the town meeting appears to con­
form to the authority of M. S . A. 163.02, which reads: 

" Any town may at its annual meeting determine to authorize the 
town board to expend through the county board of the county in which 
such town is situated funds of the town for the construction, improve­
ment, and maintenance of roads within such town, with the construction, 
improvement, and maintenance of which the town is charged by law." 
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An examination of former opinions of the Attorney General fails to 
disclose any opinion stating that, where a town meeting has voted a tax to 
be spent for a part icular purpose, the town board has the right to spend the 
money so raised for any other purpose. 

The general powers of the town meeting 8re s tated in M. S. A. 365.10. 
It has only such powers, plus such special powers a s are specified in other 
statutes, a s have been hereinbefore mentioned (M. S. A. 365.03). 

The town meeting has the granted power "to vote money for the repair 
and construction ,of roads and bridges." It was held in Childs v. Hillsborough 
Electric Light & Power Co., 70 N. H . 318, 47 A. 271, 272, 44 W. & P ., Perm. 
Ed., 454, that in Pub. St., c. 40, § 4, providing that towns may vote such 
sums a s they judge necessary to light s tree ts, "vote" and uappropriate" 
have the same meaning. So, when the town meeting has the power to vote 
money for the repair and construction of roads and bridges, this language 
means that the town board has the power to appropriate money for that use. 

The definition of the term "appropriate" is: lito consign to some particu­
lar purpose or use; to set apart for some use." Henry v. Trustees of Perry 
Tp., 48 Ohio St. 671, 677, 30 N. E. 1122, 1124. 

"The appropriation of public money and its disbursement arc two 
different and separate acts. Webster's definition of 'appropriation,' so 
far as here pertinent, is: 'The act of setting apart or assigning to a 
particular use or person in exclusion of all other; application to a special 
use or purpose, a s of money to carry out some object.' 'Disbursement' 
is of course the same as 'payment.' In our systems of government, 
federal and s tate, the appropriation and the payment of public moneys 
are always kept distinct, and appropriations are often coupled with 
some condition whose performance is to come after the appropriation, 
but before the actual payment. Brown v. Honiss, 68 A. 150, 158, 
74 N. J. L. 501." 3 W. & P. 803. 

"An 'appropriation' is the setting a side from the public revenue of 
a certain sum of money for a specified object, in such manner that the 
executive officers of the government are authorized to use that money, 
and no more, f or that object, and no other. State ex reI. Finnegan v. 
Dammann, Wis., 264 N. W. 622, 624." 3 W. & P. 805. 

II 'Appropriation' of money is the setting it apart officially, out of 
public revenue for special use or purpose, in such manner that executive 
officers of government will have authority to withdraw and use such 
money, an.d no more, for such object, and for no other. Cons t. art. 9, § 4. 
There is a pronounced distinction between the 'appropriation' or the 
set ting a side of a sum of money for a particular thing, and the actual 
'disbursement' of funds to meet the object of such an 'appropriation.' 
State ex reI. Kurz v. Lee, 163 So. 859,871,121 Fla. 360." 3 W. & P. 806. 

It thus appears that the action taken at the various town meetings as 
above s tated had the effect of setting apart or assigning the money voted to 
be used in the construction and upkeep and repair of county aid roads, and 
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for no other use. It was set aside for that purpose. The object for which 
the money could be used was specified. It cou1d be used for no other use. 
When used, i t must be to meet the objects of the appropriation. 

In the light of these decis ions and in the light of the action taken at the 
various town meetings, these funds are· dedicated to the purpose for which 
they were appropriated in the vote of the people. To say that the town 
board may spend t he money to accomplish objects not chosen by the people 
when they dedicated the money they voted, when the tax is to be imposed 
upon themselves , is to say that the voters at the town meeting may vote 
to impose taxes fol' road purposes without a voice in designating the pur­
poses fo!' which the money can be used. This would seem to be an unnatural 
and abs UI'd interpretation of what the legislature meant when it wrote 
these laws. 

Accordingly, it is my conclus ion that the town board is not authorized, 
in the face of the action taken at the town meetings, to disregard the wishes 
of the voter s and s pend this money in question, a s though it had been raised 
from tax levies without condition, for ordinary town road and bridge purposes. 

\Vilkin County Attorney. 
March 24, 1950. 
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CHARLES E . HOUSTON, 
Assis tant Attorney General. 

380-B-4 

Establishment - Town roads - Delay or neglect in filing order establishing 
town road with county auditor under M. S. 1949, § 163.13, Subd. 6, will 
not destroy such an order made by lawful authority. 

Facts 

The town clerk has a book entitled "Town Road Record" in which there 
is recorded a number of proceedings for the establishing and vacating of 
town roads . The record in this book is s igned by the supervisors and each 
order is s igned by the supervisor. The town made several orders establish­
ing roads in 1913. A record of these orders has not been located in the 
office of the county auditor where the orders are required to be filed in 
accordance with M. S. 1949, § 163.13, Subd. 6. 

Question 

Does the failure of the town board to send an order establishing a road 
to the county auditor for filing affect the validity of such a road order? 

Opinion 

Minnesota Statutes 1949, § 163.13, relates to the establishment, alter­
ation or vacation of town roads. Subd. 6 thereof, in so far as it relates to 
your inquiry, requires that after the order establishing a town road has been 
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confirmed, the order a nd the award of damages shall be, by the town clerk, 
recorded a nd sent to the county audi tor, who shall file and preserve the same. 
The substance of Subd. 6 has been in the law for many years and appears 
in Revised Laws 1905 as § 1176 and in General Statutes 1913 as ~ 2535. 

On the basis of the facts submitted, apparently the town board entered 
the orders establishing roads in the book entitled HTown Road Record" in 
lieu of sending the original order to the county auditor for filing as r equired 
by the statute. If the orders establishing the roads to which you refer are 
otherwise valid , we do not believe that the failure to file the orders with t he 
county auditor affects /the validity thereof. 

There is nothing in the statutory provision referred to a nd in the ante­
cedent statutes which l'cquiz'cs that the order shaH be sent to the county 
auditor for filing and the preservation of the same within a fix ed period of 
time, In the absence of such a mandate in the statute l'equiring the sending 
of the original order to the county auditor. it would seem that mere delay 
01' ncglect will not destroy an order establishing a town road by lawful 
authority. 

In Freeman Y. 'l'ownshill of Pine City, 205 Minn. 309, 286 N. W. 299. 
wherein the court was concerned in a declaratory judgment proceeding with 
the ques tion of whether a township had the right to construct 01' maintain a 
public road on a town line, one of the matters discussed related to the filing 
of a road order with the town clcrk . With l'cfel'encc thereto. the court said : 

"The statute does not s tate at what time a duplicate or copy of the 
order laying out the road must be filed with the town clerk of the town 
that did not take the leading part in the proceeding. In fact there is no 
statutory r equirement that any document touching the proceeding be 
so transmitted for filing. In the absence of such mandate. it would 
seem that mere delay or neglect of either clerk of the two towns to file 
or transmit some document should not dcstroy an order establishing 
and laying out a public road by lawful authority. The laying out of a 
public road by town supcrvisors or county commissioners is not to be 
tested by the strict rules pertaining to court proceedings. State ex reI. 
Simpson v, Rapp. 39 Minn. 65. 38 N. 'V. 926. In Andcrson v . Super­
visors. 92 Minn, 57, 59, 99 N. W. 420. 421, it was said : 

.. 'Proceedings in the matter of laying out public highways have 
always been treated liberally by this court, and the statutes on the sub­
ject construed broadly. and with a purpose to facilitate the action of 
public authorities , To apply strict rules of jurisdiction would result in 
rendering invalid nearly all such proceedings, and be subversive of the 
bes t interests of the public·:· 

'Ve therefore answer your inquiry in the negative. 

JOSEPH J. BRIGHT, 
Assis tant Attorney General. 

Attorney for Town Board of Lincoln Township. 
November 8. 1950. 377-B-10-d 
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117 
Establishment - Town roads - Duty to construct when funds sufficient -

M. S. 1949, § 160.09, 163.oi, 365.10 (6),160.17. 

Bids and contracts ........ Failure to advertise - Where preliminary agreement 
with contractor is amended during course of work so as to bring cost 
thereof above $500. l)tovisions of M. S. 1949, § 160.39, applicable -
Application of rule of Kotschevar v. Township of-North Fork. 229 Minn. 
234,39 N. ,V. 2d 107, fact question-If s ituation within rule of Kotsche­
var case, liability of township already fixed; if not within rule, town 
meeting cannot make contract valid. 

Facts 

uln 1917, by proceedings under G. S. 1913, Sec. 2530-2538, now 
M. S. A., Sec. 163.13, a town board established a mile long road running 
north and south between Sees. 32 and 33. Some 20 rods of the road at 
the southerly end were then opened. About 4 years ago, another 20 rods 
joining the part earlie r opened were opened, but nothing more was done 
on the road. The town board has now hired a road builder to extend the 
road and he has completed the opening of the mile." 

Question 

" Could the town board, in 1950, order the remammg part of the 
road opened pursuant to the order establishing the road entered in 
1917 ?" 

Opinion 

This inquiry, as I understand it, is intended to raise the question 
whether the town board was authorized, in 1950, to construct the "remaining 
part of the road" established in 1917. If that is the question, it is answered 
in the affirmative. 

M. S. 1949, § 160.17, provides : 

IlEvery road established by the public authorities, where no appeal 
has been taken within the time limited therefor, is hereby declared to be 
a public road to all intents and purposes and all persons who have 
neglected to appeal within the time prescribed by law shall be forever 
debarred from any further redress." 

We a ssume, for the purposes of this opinion, that the road involved 
was duly established. Once a road is legally established by the town board, 
it remains a public road until vacated as prescribed by statute. The road 
here involved, established in 1917, apparently has never been vacated. M. S. 
1949, § 160.09, prescribes that aU town roads shall be located, constructed, 
repaired, and maintained by town boards. M. S. 1949, § 163.01, commits to 
the town board of each town the "general care and supervision of all toWl't 
roads therein." The exercise of the authority so conferred is subject to the 
limitation of the availability of funds for such purposes. The electors of 
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the town must first provide the necessary funds for any road improvement 
that may be undertaken by the town board. See M. S. 1949, § 865.10 (6). 
So far -as I can ascertain, the statutes do not require a town to construct a 
road within a certain or limited time after the road bas been established. 
See opinion of the Attorney General dated April 22, 1915, printed as Op. No. 
335, 1916 Report of Attorney General. 

In connection with the town road involved in your first question and 
with reference to the contractor hired by the town board Uto extend the 
road," you state these 

Additional Facts 

"He (the contractor) was hired to do the work at so much per hour 
for his bulldozers and men. The preliminary hiring was that he would 
do the work, at so much per hour, until he had done $500 worth of work, 
and then complete t he road next year. After it was commenced, the 
roadbuilder ascertained that to leave it unfinished might cause con­
siderable expense for r epair in the event of considerable moisture and 
he was instructed to go ahead and finish it. His entire bill runs around 
$1100.00. There were no plans and specifications filed and no advertising 
for bids. 

"In this latter connection, •• * in 1949, $1500 was levied for road 
and bridge purposes and there is sufficient in the town's road and bridge 
fund to pay the amount involved." 

Question 

"Did the hiring of the roadbuilder at so much per hour, without 
bids and plans and specifications, violate M. S. A., Sec. 160.39 '1" 

Opinion 

M. S. 1949, § 160.39, provides that no town shall contract for the con­
struction or improvement of any road where the contract price exceeds $500, 
unless plans and specifications shall have been made and prepared and filed 
and an award thereof has been made to the lowest bidder after advertise­
ments as provided in M. S. 1949, § 164.22. 

Opinion of the Attorney General dated April 7, 1925, printed as Op. No. 
193 in the 1926 Report of Attorney Gen; ral, holds that that s tatute "has 
no application to work done by day labor." But the arrangement involved 
in your inquiry was not an undertaking " by day labor/' On the contrary, 
it appears that the town board agreed to pay the contractor involved in your 
inquiry so much per hour for his_road-building machinery and his operators 
thereof. That is exactly the kind of arrangement that was involved in 
Kotschevar v. Township of North Fork, 229 Minn. 234, 39 N. W. 2d 107, the 
decision of which was predicated upon the application of M. S. 1949, § 160.39, 
to such situation. See also opinion of the Attorney General dated May 19, 
1930, printed as Op. No. 292 in the 1930 Report of Attorney General. The 
"preliminary hiring" at an hourly basis until the contractor "had done $500 

• 
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worth of work," standing alone, would fall outside the application of the 
statute. However, during the course of the work under the original agree­
ment, the "preliminary hiring" was amended by mutual agreement to encom­
pass an improvement the cost of which fell within the operation of the 
statute. In these circumstances, I am of the view that M. S. 1949, § 160.39, 
was applicable to the contract involved in your inquiry. 

Ques t ion 

If the contract involved is wi thin the operation of M. S. 1949, § 160.39, 
"cannot the township pay the contractor under the doctrine of Kotschevar v. 
Township of North Fork, 229 Minn. 2341 11 

Opinion 

The Hdoctrine" of the Kotschevar case, s upra, as I understand it, may 
be summarized as follows: Where a contractor performs labor and furnishes 
services to a township in building town roads under a contract involving an 
expenditure in excess of $500 and no plans or specifications, no bids, no 
wdtten contI'act, and no bond are provided for as l'equired by M, S. 160.39, 
the township is, nevertheless, liable to the contractor for the reasonable 
value of the benefits received by the township from the performance of such 
labor and t he f urnishing of such services if (1) the contl'act involved was 
in its en tirety within tht! power of the township to make, (2) the contract 
was made and canied out in good faith and without purpose or intent to 
violate 01' evade the law, (3) the contract was invalid only because the 
requjrements of the law in respect of competitive bidding wcre not met, and 
(4) the township accepted the improvement and benefited thereby. 

The Kotschevar case was decided by I'eference to the peculiar facts of 
that particular cuse, The application 01' nonapplication of the rule of the 
Kotschevar case to the situation presented by you is dependent wholly upon 
all the facts and circumstances attendant upon the making and the prose­
cution of the contract involved in your inquiry. \Ve are not advised of all 
those facts and circumstances. For instance, one of the most determinative 
factual questions is the good faith of the contractor involved, and concern­
ing that featu re wc arc given no information. But, even if we were informed 
on that featu re, there are so many other circumstances and factual features 
involved in any situation like this that the Attorney General could not with 
any finality determine facts concerning which Ulere might be some dispute. 
It is not within the province of the Attorney General to pass on questions 
of fact; that is the province of a court of competent jurisdiction, Accord­
ingly, I offer no categorical answer to this question. On the contrary, I 
a nswer it this way: If the rule of the Kotschc\'ar case is applicable to the 
peculiar facts of the case submitted by you, the proper dish'iet court, at the 
suit of the contI'actor for the reasonable value of the benefits received by 
the township, will unquestionably, upon all the facts and circumstances 
adduced in evidence, so determine; if, however, the peculiar facts and cir­
cumstances in the case submitted by you do not bring it within the rule of 
the Kotscheva r case, the town board has no authority to pay the contractor 
Hunder the doctrine of Kotscheval' v . Township of North Fork." 
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Ques tion 

"Could the township. by a special meeting of the electors thereof, 
validate and ratify the hiring of the roadbuilder and payment of his 
bill ?" 

Opinion 

If t he peculiar facts of the case submitted by you bring it within the 
operation of t he rule of the Kotschel'ar case, then, and in that event, the 
township is liab le to the contractor for the reasonable value of the benefits 
received by the township, Nothing more. Nothing less. If t hat be so, the 
rights and liab ili t ies of the parties arc already fixed. They cannot be legally 
enla l'ged or delimited by action of t he town meeting. . 

If the rule of the Kotschcvar case is not applicable to the facts involved, 
then there is no liability upon the part of t he town, the contract is void, and 
in those circumstances no recovery can be had upon quantum meruit for the 
benefits r eceived. The town meeting has only such powers as are conferred 
by law, and breathing life, by attempted ratification, into a completely void 
contract out of which no rights can arise is not one of them. 

Wadena County Attorney. 
September 22, 1950. 

118 

LOWELL J. GRADY, 
Assistant Attorney General. 

377-B-10-d 
707-B-5 

Maintenance-Blacktop-State a id and county aid roads-County has duty 
of improving and main taining state aid and county aid roads. Village 
cannot be compeJled to contribu te to the cost thereof; M. S. 1949, §§ 
160.07, 160.43, 160.46, 296.36, 296.37. Village may contribute to cost of 
state aid and county aid roads under 1\1. S. 1949, §§ 429.30-429.31-
Trunk-driveways from abutting property : road authorities obligated to 
furnish culvert on county aid road under M. S. 1949, § 160.31 but under 
no s uch obligation as to t runk highways. 

Facts 

A part of Wright County State Aid Road No.6 runs through the vil­
lage of Delano. Several years ago it was blacktopped by the county board 
within and without the village without any agreement between the village 
and the county relating to a division of the cost. The width and surfacing 
of the rond are the same both inside and outside of the village. 
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Questions 

1. May the county now compel the village to pay the cost of the 'black­
. topping done within t he village limits ? 

2. May it compel the village to pay any part of such cost? 

S. Who bears the burden of maintaining this road inside the village 
limits, the county or the village? 

Opinion 

M. S. 1949, § 160.07, reads as follows: 

"All state aid roads shall be constructed, improved, and maintained 
by the counties under rules and regulations to be made and promulgated 
by the commissioner of highways, and the several counties are vested 
with all rights, title, easements, and appurtenances thereto appertain­
ing, held by, or vested in any of the towns or municipal subdivisions 
thereof, or dedicated to the public use prior to the time such road is 
designated a state aid road." 

M. S. 1949, § 160.43, in part, authorizes a county board, with the con­
sent of the commissioner of highways, to designate a street or road within 
the corporate limits of a village as a state aid road and to improve the same. 
M. S. 1949, § 160.46, in part, makes it the duty of the county board ot 
each county in which s tate aid roads may heretofore or hereafter be desig­
nated, to provide for the proper maintenance of the same in accordance 
with the rules and regulations of the commissioner of highways. We are 
unaware of any statutory provision compelling a village to contribute to 
the cost of improving a state aid road. 

The first question is therefore answered in the negativej your second 
question is also answered in the negativej and we answer your third ques­
tion by stating that the burden of maintaining a state aid road is on the 
county. See Op. No. 263, Report of the Attorney General for 1938, file No. 
S77-B-S. 

See M. S. 1949, §§ 429.30 and 429.31 (L. 1949, c. 314), which authorizes 
a village to expend its funds on state aid roads pursuant to agreement with 
a county. See also M. S. 1949, § 160.36, which authorizes a village of not 
over 1,000 to oil and otherwise treat a state aid highway running through 
the village and to assess the cost thereof upon property benefited thereby. 

Faets 

Part of County Aid Road No.6 of Wright County is within the limits 
of the Village of Delano. The r oad is blacktopped, but is in need of resur­
facing. The width and surface of the road are the same inside and outside 
the village. The county contemplates resurfacing the road both inside and 
outside the village limits. 
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Questions 

1. Who has the duty of maintaining the road insi,?e the village, the 
county or the village? 

2. May the county compel the village to pay any part of resurfacing 
the road inside the village? 

Opinion 

·M. S. 1949, § 296.36, relates to the designation by the county board of 
county aid roads and provides in part: . 

uAll county aid roads shall be constructed, improved, and main· 
tained by the county .••• n 

See also M. S. 1949, § 296.37. 

In view of the foregoing statutory provisions, the duty of maintaining 
a county aid road duly established within a village is upon the county. We 
are unaware of any statutory provision whereby the county may compel 
the vijlage to pay a part of the cost of resurfacing a county aid road within 
the village. But, the county board may revoke its designation of a !!bunt)" 

. aid road at any time. M. S. 1949, § 296.36. ' 

See M. S. 1949, § 168.10, which authorizes a village to expend moneys 
to assist in the improvement and maintenance of a road lying beyond its 
boundaries and leading into it. See also M. S. 1949, §§ 429.30-429.31 (L. 
1949, c. 814), authorizing a village to enter into an agreement with a county 
for the improv~ment and maintenance of a county aid road located within 
the village. 

Facts 

County Aid Road No.6 is graded and ditched within ~he village in such 
a way that persons now building homes on sides adjoining the property 
will require driveways to go to and from the highway. 

Questions 

1. Can the property owners require the public authorities to provide 
them with driveways, that is, pay the cost of the required culverts 
and filling without any expense to themselves t 

2. It so, who must pay the cost or do the work, the village or the 
county? 

Opinion 

In the absence of any statutory requirement, the public authorities are 
under no duty to provide means of access to the highway from abutting 
premises or to such premises from the highway. 26 Am. J ur 0, Highway., 
§ 71. However, M. S. 1949, § 160.31, reads a. follows: 
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liThe town boards, as to town roads, and the county boards, as to 
county and state aid roads, are hereby required to install one substan­
tial culvert for an abutting owner in cases where by reason of grad­
ing a public hig hway t he same is rendered necessary for a suitable 
apPl'oach upon such highway over driveways from abutting lands." 

Under the foregoing statutory provisions, the property owners can com-
pel the public authorities to comply with M. S. 1949, § 160.31. The county 
aid road being a county road, the duty of complying with the statutory pro­
visions is imposed upon the county and not on the village. 

Facts 

The U. S. Highway No. 12 runs through Delano. Ip. a part of the vil­
lage the road is graded in such a way that there is a ditch on both sides 
thereof. Homes are being built on platted property adjoining said highway, 
and driveways will be required for the owners of said homes to have access 
to the hi ghway. The driveways required will cons ist of culverts and dirt fill. 

Ques tions 

1. Are the property owners obliged to pay the cost of such driveways? 

2, If not, who should bear the expense, the village or the state ? 

Opinion 

From your letter we assume t hat the U. S. Highway No. 12 is a Min­
nesota Trunk Highway. If this a ssumption is correct, it is our opinion in 
the absence of any statutory r equirement, that the public authorities are 
un.der no duty to provide means of access to the highway from abutting 
premises or to such pl'emises from the highway. See 26 Am. Jur., High­
ways, § 71. We are unaware of a statutory provision similar to M. S. 1949, 
§ 160.31 which is applicable to trunk highways. 

Your firs t question is therefore answered in the affirmative; your sec­
ond question requires no answer. 

Delano Village Attorney. 
June 2, 1950. 

119 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

377-B-8 

Passable roads-Town line-Authority of county board - M. S. A. 162.24. 

M. S. A. 162.24 relates to impassable roads and the powers of the 
county board in respec t thereto. Subd. 2 of that section, L. 1949, c. 30, § 1, 
relates to the hearings on complaints. When a complaint is made under 
Subdivision 1 and the county board finds that the complaint is well founded, 
it adopts a l'esolution directing the town board to do the work necessary 
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to put the road in passable condition. The statute provides for the service 
of this resolution on the town against which compJaint is made. If s uch 
town neglects to put the I'oad in condi t ion, the county board has the power 
to cause such work to be done and to pay therefor from the county road 
and bridge fund, but the amount to be paid must not exceed two mills on 
the dollar of the taxable value of the town. 

Attention is caned to a situation where the road is on the town line 
between the towns of F ountain and Canolton. 

Questions 

"1. Does Section 162.24 as amended by the laws of 1949, Chapter 
30, grant to the County Board the authority to expend not to exceed 
two mills on the dollar of the taxable valuation on each town? In other 
words, is it the intent of the law that the County Board may expend 
not exceeding four mills (two mills in each town) where the road is 
situated on the line between two towns, whereas only two mi lls may 
be expended if the impassable or neglected road is wholly within one 
town? 

"2. Under th is section (1 62.24), is the County Board under any 
limitation or restriction as to the type and nature of said road to be 
built, or is it wholly within the discretion and judgment of the County 
Board as to the type of road-way to be constructed, name of contractor, 
etc. ?" 

Ol)inion 

The answer to the first question is "no." One town has t he obligation 
to maintain t he section of a road which is in bad shape. The county board 
deals with that town, not with both towns. You will notice that in Subdivi­
s ion 1 of this section the complaint relates.to a road which is neglected 
by the town Hcharged by law with its maintenance a nd repair ." In read ing 
Section 163.17, Subdivision 2, you will not ice t ha t before making an order 
establishing a road under the provisions of this sec tion, which applies to 
roads on town lines, the two town boards s hall divide the length of the pro­
posed roads in to two parts, which pa1'ts Illay be of unequal length. After 
such order, it follows that the duty rests on the town to maintain the por­
tion of the road assigned to it. So, in the considel'3tion of your question, 
only the one town to wh ich the section of the road is assigned is to be 
treated as the interes ted town. 

The work to be done as required by the county board's resolution is 
such as the county board deems necessary to put such road in a passable 
condition. This does not mean that it must confor'Jn to the specifications of 
a county road 01' a trunk highway. \\'hen a l.·oad is in passabl e condition 
is, of course, a question of fact. If the cou nty does the work, it may let 
the job on contract. 

Attorney, Town of Fountain. 
August 8, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

379-C-8-C 



212 MUNICIPALITIES 

119-A 
Restricted use-Hard surfaced roads-M. S. 1949, Sec. 169.87, Subd 2, is to 

automatical1y restrict operation of vehicles on such county and town 
roads as are adversely afIected by climatic conditions-"Hard surfaced 
roads" are not so adversely affeded-'Vhat specific roads are hard sur­

faced roads is a question of fact- Minn. St. 1945, § 169.83 ; Minn. St. 
1949, § 169.87, Subd. 1; Minn. S t . 1949, § 645.16; L. 1947, c. 505, as 
amended by L. 1949, c. 695. 

Facts 

Attention is directed to Minnesota Statutes 1949, Section 169.87, Subd. 
2, r elating to the restricted use of town and county roads when res trictions 
are not imposed t hereon pursuant to Subdivision 1 of said section and ask 
the following : 

Ques tion 

What is the meaning of the words "hard surfaced roads" as used in 
Minn. St. 1949, Sec. 169.87? 

Opinion 

Minn. St. 1949, Sec. 169.87, Subdivision 1, was enacted in its present 
form by Laws 1937, Cha pter 464, Section 129, and authorized local authori­
ties and the commissioner of highways to prohibit the operation of vehicles 
upon any highway or impose res trictions a s to the weight of vehicles to be 
operated upon any such highway, whenever any such highway, by reason 
of deterioration, rain, snow, or other climatic conditions, will be seriously 
damaged or des troyed unless the use of vehicles thereon is prohibited or 
the permissible weights thereof reduced. The text of the statutory provi­
sion in so far a s it relates to local authorit ies appears to have been taken 
from the uniform act regulating tra ffic on highways as at one time pro­
posed by the National Conference of Commissioners on Uniform State Laws. 
See 11 Uniform Laws Annotated, p. 69. 

However, in order to prohibit or res t rict the use of highways under 
Subdivision 1 of said Section 169.87, it is necessary to crect and maintain 
signs indicating the prohibition or restr iction at each end of the portion of 
the highway affected thereby and the prohibition or restriction is not effec­
tive unless and until such s igns are erec ted and maintained. 

It is common knowledge in Minnesota that climatic conditions existing 
in the spring of each year have an a dverse effect on many highways in the 
s ta te and unless means are taken to protect these highways during the 
spring breakup heavy vehicula r traffic thereon causes the roads to rapidly· 
deter iorate and to become impassable. To protect these highways under 
Minn. St. 1949, Sec. 169.87, Subdivis ion I, l'equires the expenditure of pub­
lic moneys in the erection and maintenance of the required s igns j an expen­
diture which is burdensome on most local road authorities. 
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To avoid the need for erecting and maintaining signs by counties and 
townships and at the same t ime provide an adequate means of protecting 
county and town roads from deterioration and damage from heavy vehicular 
traffic in certain sections of the state during the so-called spring breakup, 
L. 1947, c. 505, appears to have been enacted; it was subsequently amended 
by L. 1949, c. 695. 

The new matter contained in these 1947 and 1949 enactments is Minn. 
St. 1049, Sec. 169.87, Subd. 2, and reads in part as follows: 

"Except where I'cstl'ictions arc imposed as provided in subdivision 
1, no person shall operate any vehicle'" .... upon any county or town 
road during the period between March 20 and May 15 of each year where 
the gross weight on any single axle 110 • '" exceeds 8,000 pounds; '" • "'; 
provided, however, t hat this provis ion shan not apply to hard surfaced 
roads. '" '" '" n 

The words "hard surfaced roads" as used in the underlined portion of 
the quoted provision are not defined in the statute. The meaning of the 
provis ion must be ascertained by considering the legislative intent. See 
Minn. St. 1949, Sec. 645.16 and annotations thereto. 

In so far as is material to your inquiry, the purpose of Minn. St. 1949, 
Sec. 169.87, is expressed in the firs t paragraph of Subdivision 1 thereof, 
which authorizes road authorities to impose restrictions upon vehicles to be 
operated upon a highway when the highway by reason of rain, snow, or 
other cJimatic conditions would be seriously damaged or destroyed, unless 
the use of veh icles thereon was restricted. When rain, snow, or other cli~ 
matic conditions do not adversely affect the use of a highway by heavy 
vehicular traffic, there is no reason for road authorities to impose restric~ 
tions on such use and such road authorities apparently do not do so. 

Minn. St. 1949, Sec. 169.87, Subd. 2, in imposing an automatic restric~ 
tion on tlle use of certain county and town roads between March 20 and 
May 15 of each year, in our opinion excepts from such restriction such roads 
a s do not require protection during the so-called spring breakup from use 
by heavy vehicular traffic. The roads so excepted are the highways desig~ 
nated in the statutory provision as "hard surfaced roads:' 

It is therefore our opinion that a hard surfaced road within the mean­
ing of the section of the statute discussed is a highway not adversely affected 
by rain, snow, or other climatic conditions which, if vehicles having a gross 
weight on any single axle in excess of 8,000 pounds as defined by Minn. 
St. 1946, Sec. 169.83. are operated thereon between March 20 and May 15 
of any year, will not be damaged or destroyed. We believe that a concrete 
pavement is such a highway. Whether other types of constructed highways 
are uhard surfaced roads" within the meaning of the statutory provision as 
discussed herein involves a consideration of facts and not of Jaw. 

Otter Tail County Attorney. 
June 8, 1950. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

377-A 
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120 
Width-Additional may be acquired-How-If upon petition, proceedings 

may be under 1\1. S. A. 162.21. If on motion of county board without 
petition mlls t be under 1\1. S. A., C. 117. 

Facts 

A county road, foul" rods wide s hould be widened, regraded and other­
wise improved. This involves acquiring an additional two rods of width for 
right of way. Proceedings were commenced under M. S. A. 162.21 hut the 
county board allowed to the own ers of the land no damages for the land 
taken. An appeal (§ 162.21, s ubd. 11 ) was taken by landowners to the dis­
trict COll!'t from the action of the board in allowing no damages; but the 
appellant di s missed his appeal with the consent of the county board. 

Question 

May the county proceed under authority of M. S. A., Chapter 162, or 
mus t it procecd under authority of Chapter 117 to acquire the additional 
width of two rods, in case it is unable to obtain deeds from owners? 

Opinion 

M. S. A. 160.02 reads: 

flAil roads, except cal'tways, established by town and county boards, 
shall be at least foul' l'ods wide and when necessary for the construc­
tion and maintenance 01' the safety of public travel additional right of 
way and easemcn ts for the erection of snow fences may be procured 
by pUl'chase 01' condemna tion, and the necessity for the taking of such 
additional I'ight of way and s uch easements shall be detel'mined by the 
town board, in the case of town roads, and by the county board, in the 
case of county roads." 

The opinion of former Attorney Gene l'8i G. A. Youngquist, published 
in the Report for 1924 as opinion No. 172, r ef er s to thi s statute and states 
that it is hi s opinion that under this act a county board may, when neces­
sary fot' the construction or maintenance of the highway, procure additional 
right of way either by purchase or condemnation. If by condemnation, the 
opinion states, "proceedings s hould be had unde r §§ 5395, et seq., G. S. 1913 
(M. S. A. C. 117)." 

That opinion al so calls attention to L. 1923, C. 439 (M, S. A. 160,02 et 
seq.), but he states that the act takes effect Decembet' I, 1923, which was 
subsequent to the date of s uch opinion; hence, the procedure was not then 
available . Of course, that comment does not now apply to this procedure. 

Another Attol'ney Gcneral's opinion is in the 1946 Report, No. 104. It 
calls attention to Sec, 160.02 and states that if the right of way is to be 
acquircd by condemnation, the proceedings should conform to M. S. A. C. 



MUNICIPALITIES 215 

117. But it does not say why the proceedings may not be conducted under 
Sec. 162.21. nor does the opinion, in fact, state tha t such proceedings may 
not be had thereunder . 

It is my opinion that where there is a petition which conforms to Sec. 
162.21, then the additional width may be taken under authority of that 
section. But where there is no petition, the county board does not have its 
authority granted in that section set in motion. I t is the petition which 
sets the power of the board in motion. If the county board proceeds on its 
own motion, without a petition, then it mus t proceed to acquire the addi­
tional width under authority of Chapter 117. 

Douglas County Attorney. 
April 12, 1949. 

INCORPORATION 

122 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

817-N 

Annexation Procedure-Territory under M. S. 1949, § 412.041, s ubds. 5 and 
6-VaJidity thereof may not be collaterally attacked by private citizen, 
and can be tested only by quo warranto proceedings - State ex. reI. 
Childs v. Board of County Commissioners, 66 Minn. 519, 68 N. 'V. 767, 
69 N. 'V. 925. 73 N. 'Y. 631; Evens v. Anderson, 132 Minn. 59, 155 N. 'Y. 
1040, followed - After annexation Town lost jurisdiction over streets 
and pUblic places . 

Facts 

"Certain territory known as Forest Grove was annexed to the Vil­
lage of Hibbing. pursuant to Section 412.041, Subdivisions 5 and 6, 
Minnesota Statutes Annotated. The Hibbing Village Clerk filed certified 
copies of the certificate of election with both the St. Louis County Audi­
tor and the Secretary of State. Both the Secretary of State and the 
County Audito r shortly thereafter acknowledged receipt and filing of 
said certificate. The County Auditor further advised that the annexed 
lands were being entered on the tax rolls of t he Village of Hibbing. 
The ViHage of Hibbing has a zoning ordinance which prohibits the 
moving of buildings without a permit firs t being applied for and granted. 
From about October 1st to about October 15th, a number of buildings 
were moved into the annexed terri tory without a permit being applied 
for or issued by the Village. However, a number of the owners of said 
buildings had secured permission from the Town of Stuntz, while the 
annexed territory was a part of the said Towns hip. Complaints were 
issued out of the Hibbing Municipal Court f or such alleged violat ions. 
Defendants now collaterally attack the annexation on the ground that 
only a certified copy of the certificate of election was filed with the 
Secretary of State and the County Auditor, whereas in Subdivision 6 
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of Section 412.041 provides that the certificate of election shaH be at­
tached to the original petition with a copy of the resolution calling for 

the electing and appointing the judges and the original proofs of post­

ing of election notices, all to be filed as one document in the Village 
Clerk's office. As stated above, only a certified copy of the certificate 

of election was actually filed." 

Questions 

1. "Can the procedure followed in ann~xation of territory be collaterally 

attacked under a claimed violation of a Village Ordinance? 

2. "Is the requirement found in Subdivision 6, Section 412.041, that the 
certificates, resolutions and proofs as stated above mandatory or 
directory, and as bearing upon the question as to whether annexa­
tion is complete upon the filing of only the certificate of election? 

3. "Where as in this case a permit was issued by the Town of Stuntz 
at the time when the territory was a part thereof, but the actual 
moving took place after the people of the territory had voted them­
selves into the Village of Hibbing, and a certificate of election was 
filed, would a new permit from the Village of Hibbing be necessary 1" 

Opinion 

1. Our court has held that the validity of the existence of a municipal 
corporation may not be directly or collaterally attacked by private litigants. 
Quo warranto at the instance of the Attorney General of the state is the 
exclusive proceeding to determine the legal existence of a public corporation. 

In Evens v. Anderson. 132 Minn. 69, 155 N. W. 1040, the court said: 

"A de facto public corporation has, as to all but the state, t he 
qualities of a de jure corporation. Its right to exercise corporate func­
tions can be challenged only by the state. Some courts have given as 
the reason that ' corporate franchises are grants of sovereignty only, 
and, if the state acquiesces in their usurpation, individuals will not be 
heard to complain.' Miller v. Perris Irrigation District, 85 Fed. 693, 
699. Others place it upon consideration of public poJicy, suggesting the 
importance of stability and certainty in such matters and the serious 
consequences which might follow if the existence of a municipal cor­
poration should be called into question, and perhaps determined void in 
actions between the corporation and private parties. State v . Honerud, 
66 Minn. 32, 68 N. W . 323. But, whatever the reason, the rule is fixed 
by unanimity of authority that where a municipal body has assumed, 
under color of authority, to exercise the power of a public corporation 
of a kind recognized by the organic law, the validity of its organization 
can be challenged only by the state, and neither the corporation nor 
any private party can in private litigation question the legality of its 
existence." And cases cited. 



I­

I 

MUNICIPALITIES 217 

In State ex re1. Child v. Board of County Commissioners of Crow Wing 

County, 66 Minn. 519, 529, 68 N. W. 767, 69 N. W. 925, 73 N . W. 631, the 

court sa id : 
I 

"It is well settled in this court that an information in the nature of 

quo warranto will lie directly against the municipal corporation itself, 

to test the legality of its incorporation, and dissolve it if it is found to 

be illegally incorporated. State v. Tracy. 48 Minn. 497, 51. N. 'V. 613; 

State v. Minnetonka Village, 57 Minn. 526, 59 N . W. 972 ; State v . Vil­

lage of Fl'idley Park, 61 Minn. 146, 63 N. W. 613. The ques tion of the 
legal exis tence of n de facto municipal corporation cannot be raised 
in a colla teral proceeding . Cooley, Const . Lim. (6th Ed.) 309 j 1 Dillon, 
Mun. Corp. (4th ... Ed.) § 43a; Board of Commrs . v . Shields, 62 Mo. 247; 
Town of Geneva v. Cole: 61 Ill. 397; Cae v. Gregory, 53 Mich. 19, 18 
N. W. 541; Rumsey v. People, 19 N . Y. 41. 

"If an information in the nat ure of quo warranto is the proper 
remedy for ousting or di5solving a municipal corporation in t oto, we 
see n'o reason in principle why it 'will not lie to oust such a corporation 
from speci fi c territory over which it is wrongfully exercising jurisdic­
tion, or to dissolve it so far as it covers that territory. The mistake 
of some of the cour ts seems t o be in assuming that, as' to such territory, · 
the corporation may and should in all cases be wiped out a s if it had 
never existed, which is the necessary effect of allowing its existence in 
such territory to be attacked collaterally. But, where the municipal 
corpora tion has acq uired a de facto exis tence in such territory, this 
a ssumption is erroneous, and the corporation cannot, as to such terri­
tory, be thus wiped out. The s tate is entitled to dissolve it for all future 
purposes so far 8 5 it covers such territory, but not to wipe it out from 
the beginning, and thereby des troy all rights which have arisen by rea­
son of such de facto existence, and create liabilities from which per­
sons are protected by reason of the same. On the contrary, in settling 
and adjus ting its affairs, the s tate itself will, a s to such past trans­
actions, recognize its de facto existence so far a s required by justice 
and equity. 

"True, the authorities all lay it down generally that quo warranto 
will not lie to prevent official acts in excess of jurisdiction, or to correct 
official misconduct. But, where a municipal corporation has perma­
nently and continuously exercised jurisdiction over territory beyond its 
de jure limits, the case is not at all analogous to one of mere official 
misconduct, which is usually of a casual or temporary character. and 
to correct which quo warranto will not lie. 

"Neither is the fact that t he court should not or cannot completely 
dissolve the corporation, and end its existence, a sufficient reason why 
quo warranto will not lie. This court has several times held that an 
information in the nature of quo warranto will lie to oust from this 
state a foreign corporation doing business in the state contrary to law, 
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although no attempt was made to dissolve the corporation itself, and 
it could not be dissolved by our courts. State v. Fidelity & C. I . Co., 
89 Minn. 538, 41 N. W. lDS; State v. Somet'by, 42 Minn. 55, 43 N. W. 689. 

"To hold that t he state, by its executive officers, cannot maintain 
some proper proceeding to prevent usurpation in the exercise of govern­
mental powers over large tracts of territory within its borders , and 
that the priva te individual can do this, would, indeed, be a startling 
doctrine. Clearly. the state has sufficient interest in such a matter to 
entitle it to maintain an action to redress the wrong. A proceeding in 
the nature of quo warranto is the most appropriate remedy. Again, 
if an information in the nature of quo warranto will lie after the munici­
pal corporation has acquired a de facto ex istence in the t erritory, we 
are of the opinion that it will lie immediately on the a ssertion by the 
corporation of jurisdiction over the territory. The state is n~t obliged 
to wait until so much time has elapsed that much mischief has been 
done by the inauguration of the n ew order of things within such terri­
tory, or until much confusion will arise by the dissolution of the munic­
ipality so far as it covers such territory. Then we are of the opinion 
that such a remedy is the proper one in this case." 

In a later case, Slate ex reI. Burnquis t v. Village of North Pole, 213 
Minn. 297, 302, 6 N. \V. 2d 458, the court said: 

"Since the writ is an extraordinary legal remedy, it is not granted 
where another adequate remedy is avai1able. State ex reI. Bell v. Mori­
arity, 82 Minn. 68, 84 N. W. 495. As to procedure in quo warranto, 'the 
general rule in t his country is substantially that of the common law 
after St. 9 Anne, c. 20.' That procedure, 'but slightly modified, pre­
vails in this jurisdiction.' State ex reI. Young v. Village of Kent, 96 
Minn. 255,266,267, 104 N. W. 948, 952, 1 L. R. A. (N. S.) 826, 6 Ann. 
Cas. 905. And our cases uniformly hold that 'quo warranto is the proper 
and, in the absence of statute, the exclusive pI'oceeding to determine 
the · •• legal existence or validity of the organization of a public 
corporation.' Evens v. Anderson, 132 Minn. 59, 63, 155 N. W. 1040; 
5 Dunnell, Dig. & Supp., § 8064." 

See also State ex ret Bumquis t v. Leetonia, 210 Minn. 404, 298 N. W. 
717. 

While the question here considered involves a collateral attack on the 
validity of the annexation of territory to a village, we think that the prin­
ciple of law stated by our court in the cases above referred to and from 
foreign jurisdictions cited in these decisions is applicable to the question 
here presented. 

Minnesota Statutes 1949, § 412.041 contains no specific provision for 
a judicial review of the proceedings, nor for an appeal from an order made 
in t he course of the annexation proceedings. In that respect this statute 
varies from the de tachment statute. Section 412.051, subd. 2. 

In People ex ret v. Quisenberry (Ill. 1912), 97 N. E. 697, on page 699 
the court said: 
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HIt is also a rule of law applicable to this case that the validity 

of the pl'oceeding by which a municipal corporation is created cannot 
be determined in a collateral proceeding involving the enforcement of 
an ordinance or the liabili ty to a penalty or tax, whether the objection 
is thnt the charter was never p ublished as requ ired by its terms or 
that its requirements were not complied with in any respect, or t hat 

the proceeding was defective or insufficient for any other cause. Town 
of Mendota v. Thompson, 20 Il l. 197; Hamilton v. President & Trustees 
of Carthage, 24 Ill. 22; Tisdale v. Town of Minonk, 46 Ill. 9; Kettering 
v. City of Jacksonvi lle, 50 Ill. 39; Vi llage of Nunda v. Crystal Lake, 
79 Ill. 311. A city or village canno t be called upon to prove the regu­
larity of its incorporation or its legal existence, either in a suit for 
penal t ies imposed by it or obligations to it, and the rule is t he same 
for both parties, and precludes the corporation i tself from denying its 
corporate existence for the purpose of escaping liabilities or evading 
its obligations. An indispensable element of a municipal corporation is 
territory, and an annexation of territory is to t hat extent a new organ­
ization of the municipality. 

HAn annexation of territory to a city or disconnection of territory 
from it is pro tanto a new organization of the municipality, and an 
act providing for annexation or disconnection is an act for changing the 
charter of cities and is upon the same footing as an act for original 
incorporation. State v. Des MOines, 96 Iowa 521, 65 N. W. 818, 31 
L. R. A. 186, 59 Am . St. Rep. 381; City of Topeka v. Dwyer, 70 Kan. 
244, 78 Pac. 417; 3 Am. & E ng. Ann. Cas. 289. The doctrine has been 
applied in a great many cases of annexation, where it has been held 
that the proceeding of the city council is not open to collateral attack 
for any defect in t he exercise of jurisdiction. City of Albia v. Q'Harra, 
64 Iowa 297, 20 N. W. 444; Powell v. City of Greensburg, 150 Ind. 148, 
49 N. E . 955 ; Schriber v. Langlade, 6G Wis. GIG, 29 N. W. 547, 654; 
Sage v. Plattsmouth, 48 Neb. 558, 67 N. W. 455; P eople v. Smith, 131 
Mich. 70, 90 N. W. 666. There is no ground for a distinction between 
a proceeding for annexation and one for disconnection of territory, and 
an immunity from collateral attack which exists in one case mus t neces­
sarily apply to the other. The city did not have the right to Question 
collaterally the validity of the ordinance on t he ground t hat no petition 
was found by the city clerk, or that it was not proved that the petition 
wh ich the evidence and recitals of the ordinance referred to was filed 
ten days before the action of the city council, or that the certi fica te of 
the county collector as to thc payment of taxes, which the ordinance 
found had been paid, was fil ed with the petition." 

Based upon the decis ions above refcrred to, it is our opinion that the 
fi rst question mus t be answered in the negative. 

2. In view of our conclusions wit h respect to your first question, we 
believe that the validity of the annexation proceedings is a matter for deter­
mination by the court in a propel' proceeding. 
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3. The permit to move buildings was issued by the town board having 
jurisdiction over the area which has now been annexed to the village. Upon 
annexation the town board lost jurisdiction and control over the streets and 
public places embraced within the territory annexed, and thereupon the 
jurisdiction and control thereof passed to the village. Consequently, any 
rights to use public streets within the annexed territory under the permit 
issued by the town board expired when the annexation proceedings were 
completed. In our opinion the village of Hibbing acquired jurisdiction and 
con trol over all streets and public places within the territory embraced in 
the annexation upon the completion of the annexation proceedings, and there­
upon the town lost jurisdiction and control of such streets and public places. 
It therefore necessarily follows that any rights accruing by reason of the 
issuance of building permits by s uch town affecting buildings within the 
annexed territory expired upon the completion of the annexation proceedings. 

Hibbing Village Attorney. 
May 15, 1950. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

484-E-l 

Petitions-'Vilhdrawal of names from petition: Under facts and at time 
stated, petitioners had right to withdraw their names, rendering petition 
insufficient-M. S. 1~49, § 412.011, subds: 1, 2, 3. 

Facts 

H A peti t ion was filed on October 16, 1950, with our Board of County 
Commissioners for the incorporation of a village' to be known as Arden 
Hills. There were 33 s igners of the petition. Laws 1949, Chapter 119, 
requires at least 25 signers. 

"This petition was referred by the County Board to the County 
Auditor and the County Attorney to report as to the form and sufficiency 
of the petition. These officers reported that the petition was in proper 
fO'rm and sufficient. 

"Action on this petition was continued from time to time at the 
request of various interested parties, but so far the date of election 
thereon has no t been set. 

" Today 25 of the petitioners have requested that their names be 
withdrawn from the petition. 

HAlso two new petitions were filed last week, both taking in all 
of the lands included in the first petition." 



MUNICIPALITIES 221 

Ques tion 

flIf 25 s igners withdraw their names from the petition at this time, 
Jeaving 8 signers , does that make the petition insufficient?" 

Opinion 

Your inquiry raises this question: Did the 25 persons who withdrew 
their na~s from the petition on December 19, 1950, have on that day the 
right so to do under the facts stated? 

That question is answered in the affirmative. 

M. S. 1949, § 412.011, subd. 1, prescribes what territory may be incor­
porated a s a village. 

Sec. 412.011, subd. 2, provides for the taking of a census of the resi­
dent populat ion of t he area proposed to be incorporated under subd. 1. If 
the population is found to be within the Jimits prescribed by subd. 1, a peti­
tion may be prepared and submitted to the board of county commissioners 
requesting the board to call an election on the question of incorporation. 
The statute specifies what the petition shall set forth. Subd. 2 requires that 
the petition "shall be s igned by at least 25 voters" having the specified 
qualifications of residence within the affected territory. 

Sec. 412.011, subd. 3, in its portion pertinent to yourtoinquiry, prescribes: 

"If the petition complies.. with the requirements of subdivision 2, 
the county board shall by resolution fix a day not less than 20 days 
nor more than 30 days after the passage of such resolut ion when an 
election shall be held at a place designated by the county hoard within 
the area described in the petition;" 

on the question of incorpol'ation. 

Sec. 412.011, subd. 2, contemplates that the petition shall be " submitted 
to the board of county commissioners." Subd. 3 contemplates that a deter· 
mination sho\lld be made by the county board a s to whether "the petition 
complies with the requirements of subdivision 2." 

The Village Code, of which M. S. 1949, § 412.011, is a part, makes no 
provision for the withdrawal of names from the petition. 

In a somewhat analogous situation involved in Slingerland v. Norton, 
59 Minn. 351, 61 N , W. 322, our Supreme Court, speaking through Mitchell, 
J., said: 

HThere might seem to be a practical difficulty growing out of the 
fact that the statute makes no provis ion as to the manner of exercis ing 
the right of withdrawal. But, when it is remembered that a with· 
drawal is the mere act of the person himself, there is no serious diffi­
culty, At any time before the right of withdrawal has expired, any 
signer has the undoubted right to demand of the board to have his 
name s tricken off or withdrawn. He may authorize another to do it 
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for him. If he should r eques t the county commissioners to do so, they 
would have the undoubted r ight to strike his name off the petition .• not 
by virtue of their office, but by virtue of their authority from him," 
I n the last cited case the Supreme Court said: 

IlWe have no doubt of the ri gh t of any of the signers to withdraw 
his name from the petition at any time before the board of county 
commissioners has completed its inquiry and detel'mination in the mat­
ter of purging the petition committed to it by the statute .• his right 
is an absolute one, which the petitioner may exercise on his own mo­
tion, without ass igning any reason therefor, Or obtaining leave to do 
so from anyone." 

And, further: 

"Moreover, petitioners have the same power to recall their with­
drawals that they have to withdraw their s ignatul'esj and, in view of 
the facili ty with which some men are induced to do s uch things, the 
existence of such a state of things is not improbable. This 'place for 
repentance' remains open to them until the board of county commis­
s ioners have final1y completed their action on the peti t ion, so that, in 
one sense, the sufficiency of the number of signatures cannot be said 
to be finally and conclusively determined until that time arrives." 

S tate ex re1. Streissguth v. Geib, 66 Minn. 266, 68 N . W. 1081, involved 
the right of PCl'So~ who s igned a petition for the removal of a county seat 
to withdl'aw their names therefrom at the stage of the proceeding in that 
decis ion indicated. 

I n that case one of the syllabi, written by Start, C. J ., in i ts part here 
pertinent, reads : 

"Electors who have signed a petition fo r the r emoval of a county 
scat hawc the absolute right to demand of the board of coun ty commis­
s ioners, at any time before it ha s completed its action on the petition, 
that their names be withdrawn t herefrom." 

See also Annotation 126 A. L. R . 1031, at 1041 et seq. 

We have not overlooked In re E s ta blishmen t of Judicial Ditch No. 75 
in Polk County, 172 Minn. 295, 215 N. W . 204, nor Seibert v. Lovell, 92 Iowa 
507, 61 N. W. 197, and Sim v. Rosholt, IG N. D. 77, 112 N. W. 50, which 
latter two cases were relied upon by our Supreme Court in its decision of 
In rc Establishment of Judicia l Ditch No. 75. The facts involved in the 
three cases last cited differ materially from those here considered. 

Accordingly, your s peci fic inquiry is answered in the affirmative. 

You a sk this further 

Ques tion 

HIf the withdrawal of s uffic ient signatures will invalidate such a 
petit ion, what is the last stage of the proceeding at which withdrawal 
can be made?" 
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In view of our answer to your first question and in the absence of a 
statement of a factual situation particularly applicable to your second ques­
tion, we consider that an answer thereto is neither necessary nor appropriate. 

LOWELL J. GRADY, 
Assistant Attorney General. 

Ramsey County Attorney. 
December 22, 1950. 

LIABILITY 
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484-E-4 

Damages-Hesulting from nuisance created by village in dumping sewage 
in to drain , resu lting in the poisoning of livestock-M. S. A. 561.01. 

Facts 

It appears that the village of Le Center, as a result of inadequate sew­
age disposal units, deposits sewage into a ditch which runs west of Le Center 
and empties into the Minnesota River. The ditch is not an established county 
ditch. The sewage has created problems upon farm s through which the 
ditch passes. It is cla imed to have caused the death of livestock. 

Question 

If it is definitely ascertained that the damage was caused by the sew­
age deposited by t he village upon this farm land, is the village liable for 
damages , and is it authorized by law to compensate the owner of the live­
stock for hi f:l damage? 

Opinion 

It appears to me that the situation which you describe constitutes a 
nuisance as defined by M. S. A . 56~.Ol. If it is a nuisance, then under 
authority of this section, an action may be brought by the farmer and by 
the jQdgment to be entered in such action, the n uisance may be enjoined or 
abated as well a s damages recovered. See cases cited in the notes under 
this section and also Bohrer Y. Village of Inver Grove, 166 Minn. 336, 207 
N. W. 721j J oyce v. Village of JanesvilJe; 132 Minn. 121, 155 N. W. 1067; 
Wiltse v. City of n ed Wing , 99 Minn. 255, 109 N. W. 114; ' Velter l ' . Ci ty of 
St. Paul, 40 Minn. 460, 42 N. W. 392. Also see Greenwood v. Evergreen 
iUines Comllany. 220 Minn. 296, 19 N. W . 2d 726. . 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

Attorney, Vi llage of Le Center. 
July 28, 1949. 844-B-7 



224 MUNICIPALITIES 

125 
Nuisance--Fire siren-Blowing fire siren as curfew at 8 o'clock in the eve­

ning is not a private or public nuisanee--M. S. A. S16.01. 

Facts 

liThe Village of Freeport, Stearns County, Minnesota, has erected 
a fire siren within the Village ~imits. The siren is blown every night 
at about 8:00 o'clock in the evening. 

II A person who lives in the neighborhood claims that the loud noise 
bothers his ears and prevents him from sleeping." 

I also presume that the fire siren is blown 8S a fire alarm whenever a 
fire breaks out in the community. 

Question 
• 

Whether the complainant can compel the siren to be moved to a more 
distant point and whether the village is liable to the complainant for dam­
ages on account of the blowing of the siren. 

Opinion 

I do not believe that the blowing of the siren constitutes a public nui­
sance within the meaning of M. S. A. 616.01. 

It does not annoy, injure or endanger the safety, health, comfort or 
. repose of any considerable number of persons. 

It does not offend public decency. On the other hand, it is a public 
service. It does not render a considerable number of persons insecure in life 
or the use of property. Hence, I think it is not a public nuisance. 

The claim might be advanced that the blowing of the siren constitutes 
a private nuisance within the meaning of M. S. A. 661.01, which provides: 

"Anything which is injurious to health, or indecent or offensive to 
the senses - - • so as to interfere with the comfortable enjoyment of 
life or property, is a nuisance. __ • u 

While it is probably true that the question whether this siren consti­
tutes a private nuisance within this statute is a question of fact, yet I 
have very little doubt as to the manner in which that question of fact would 
b. decided. 

The fire alarm is a device commonly employed in villages and smaller 
cities. It has been found efficient, useful and desirable. I do not feel that 
the blowing of a whistle as a fire alarm could be held to be a public nuisance. 

_ I do not feel that the court would find that the blowing of the whistle 
at eight o'clock in the evening when people are usually not sleeping is a 
private nuisance. 
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While there might be some question of fact on this point, I feel that 
it would be decided adversely to the person complaining. 

Neither am I of the opinion that complainant can compel the siren to 
be moved to a morc dis tant point. Its usefulness and serviceability depend 
upon its being placed at a point where it can be heard throughout the vil­
lage. If this complainant could compel the moving of the siren, so could 
anyone else adjacent to whose property it might be placed. 

After all, I think that the public interest is paramount and transcends 
such slight inconvenience as the party complaining may s uffer for a minute 
or two from the blowing of t he siren at eight o'clock in the evening. 

RALPH A. STONE, 

Attorney for Village of Freeport. 
September 26, 1949. 

LOCAL IMPROVEMENTS 

126 

Assis tant At torney General. 

913-F 

Assessment-Benefits-In estimating cost of an improvement, it is improper 
to include an arbitrary fixed percentage for "legal fees, advertisi.ng. 
engineer's fees, and similar expenses." 

Facts 

Moorhead is a fourth-class city, operating under home rule charter. 
When a local improvement is made, it is the practice to assess the property 
benefited. The amount to be assessed is the cos t of the improvement if the 
benefits equal that amount. 

I t is customary to include, in computing the cost of an improvement 
a fixed percentage of the contract price of the improvement for legal fees, 
adverti sing, engineer's f ees, and similar expenses. The city engineer and 
city attorney each receive an annual salary from the city. 

Question 

"Is the practice of charging a fixed per cent of the contract price 
for engineer's f ees and legal fees, and similar other items, a legal pro­
cedure 1" 

Opinion 

1 find this subject mentioned in Dunnell's Minnesota Digest, § 6861, 
from which I quote: 
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"An a ssessment materially greater than the cost of the work is 
illegal, but i t may include incidental expenses beyond the contract 
price, such a s expenses for abs tracts. eng ineering, advertising and the 
like " .. .. . Engineering expenses may be included though the engi­
neers arc municipal employees," 

Referring to the cases cited to sustain the text in Dunnell, I call your 
attent ion to the case of City of St. Paul \'. Mu1len, 27 Minn. 78,6 N. W. 424, 
whe rein Judge Gilfillan said : 

, 
liThe other objec tion is to the effect that, in a scertaining the 

amount to be assessed for the improvement, there was added to the 
contract cost of the work, certain items, such as the cost of abstract, 
eng ineering, advertising for bids , a ssessment notice, and treasurer's 
notice. This objection is based on the consti tution. Section 1, art. 9, 
empowers t he legislature to 'authorize municipal corporations to levy 
a ssessments for local improvements upon the proper ty fronting upon 
such improvements, or upon the property to be benefited by such im­
provements , without regard to a cash valuation.' We see nothing in this 
to exclude such items as are objected to, if they are a necessary expense 
incurred on account of t he improvement. They are, in such case, as 
much a part of the cos t of the improvement as the contract price of 
doing the work." 

In t he case which you cite, In re Widening Twenty-eighth s treet Minne­
apolis, 172 Minn. 454, 216 N. W. 222, an item of $35.00 for legal expense 
was included in the cos t. It does not, however, appear in that case whether 
t he attorney who rcndc red the sCI'vices was on a fixed salary. 

In re Imllrovemcnt of Lake of the Is les Park, 152 Minn. 29, 188 N. W. 
54, was a case involving a n a ssessment under the Elwell law. The basis of 
the assessment was the same us for other improvements. It is there stated 
(on p. 39 ): 

jj ••• The items covering engineering and engineering equipment 
were properly included a s a part of the actual cost of the work, al­
though the eng ineers were regularly salaried officers and employes of 
the city and the city owned the equipment." 

In the case of Turley v. Incorporated Town of Dyersville (Iowa) , 211 
N. W. 723, an a ssessment was objected to because it included an i tem for 
legal expenses. The court reduced t he tax levy to the extent of the amount 
so levied fo l' the item of attorneys' fees. The cour t held that this item was 
improperly included. 

Although the question is a debatable one, I shall assume, for the pur­
poses of this opinion, without deciding, that an item could be included for 
attorneys' f ees in computing the cost of an improvement. The authorities 
cited also recognize t he propriety of including an item for engineering 
expense. 
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However, I do not approve the practice of adding a fixed percentage 
for "legal fees, advertising, engineer's fce s, and s imilar expenses." Such a 
practice is pU,rely arbitrary. If such expenses are to be included, they should 
be itemized. 

I do not know how the engineer, in es timating the expenses, would 
allocate a part of t he engineer's salary or n part of the attorney's salary 
to the cost of s uch an improvement. If a reasonable basis for so doing 
could be found, I think the a ssessment could be s us tained. I do not think 
that an a ssessment would be sustained whel'e a fi xed percentage was arbi­
tra r ily added for the items men tioned. 

Moorhead City Attorney. 
July 17, 1950. 
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RALPH A. STONE, 
Assistan t Attorney General. 

69-A-4 

Assessment-Streets- Contract-Failure to give notice and hold public hear­
ing before le tting contract-Wkcre contract has been comple ted a new 
assess ment may be made under M. S. 1949, § 112.451, Subd. 2. 

Facts 

"During the summer of 1950 the Village of Mora, by and thl"OUgh 
its Village Council, improved a stl'eet in Mora, which for brevity will 
hereinafter be r efc lTed to as street IX'. The improvement consisted of 
bituminous treatment to t he stl·eet. There is nothing in the minutes of 
the Village Council showing when 01' how this improvement was ordered 
by the Council. No petition of any kind was fi led with the Council r e­
questing this improvement. As s tated above there are no minutes of 
any kind showing a resolution or any action approving or ordering 
this work and therefore no indication of the vote taken by the Council 
when this work was ordered to be done. The first indication in the 
minutes of any action having been taken by the council in regard to this 
improvement was a resolution ordering the Village Clerk to advertise for 
bids for this improvement. Bids were advertised for and the cont ract 
was let for this improvement. No publication was had for a hearing on 
the proposed assessment, no notice of any kind was given the prop­
erty owners abutting s treet IX' of any hearing, and no hearing of any 
kind was held on t he proposed improvement. The bidder whose bid 
was accepted deposited a cer t ified check. However, no bond of any 
kind was fil ed by the contracto r. The contractor completed the im­
provement and was paid the contl'act price out of the general revenue 
fund of t he Village. The certified check was returned to the contractor. 
Bills were t hen sent out to the propeJ'ty owners abutting this street 
apportioning t he total cost of the improvement between them on a per 
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foot frontage basis. This was the first time that the objectors had 
any knowledge of an intention on the part of the Village Council to 
assess their property for this improvement. Subsequently a hearing 
was held pursuant to published notice on a proposed assessment for this 
improvement in which proposed a ssessment the total cost of the im­
provement was apportioned between the property owners on a per foot 
frontage basis. Objections have been filed by the property owners to 
this assessment alleging want of jurisdiction to order the improvement." 

Question 

"Would a reassessment by the Village Council under the above 
facts result in a valid assessment?" 

Opinion 

It is apparent that the village code was disregarded in the making of 
the improvement. It is provided in M. S. 1949, § 412.411, that 

"No action shall be taken for the making of any such improvement, 
other than for the preparation of preliminary plans and estimated cost, 
until after the council has held a public hearing on the proposed im­
provement following publication in the official newspaper of two weeks' 
notice stating the time and place of the hearing, the general nature of 
the improvement and the area proposed to be assessed .••• " 

However, the improvement has been made. The contract has been com­
pleted and the contractor paid. The contract was one within the power of 
the council to make had the statute been complied with. 

M. S. 1949, § 412.451, Subd. 2, provides: 

"In any case where an assessment or any part of an assessmcnt 
under this chapter is, for any reason whatever, set asidc as to any 
parcel of land, or in event the council shall on advice of the village 
attorney determine that the assessment is or may he invalid for any 
reason, the council may, upon notice and hearing as provided for the 
original assessment, make a reassessment or a new assessment to defray 
the expenses of the improvement." 

The statute last quoted is directly contrary to M. S. 1949, § 412.411, 
above quoted. It is in the nature of a curative act, and would permit a 
reassessment in disregard of the fact that the contract was ol:iginally void. 

I refer you to the case of City of St. Paul \'. Mullen, 27 Minn. 78, 6 N. \V. 
424. In that case the objection was raised to the assessment because the con­
tract for doing the work was not let a s prescribed by the charter. The con­
tention was made that the contract was void and no assessment and no 
reassessment could be made to pay for the work done under t he contract. 
Another section of the charter, however, provided that uno error, or omis­
sion, or irregulari ty, whether jurisdictional or otherwise, shall prevent a 
reassessment to the extent of the benefits confeJ:l'ed by such improvement 
when ordered by the council." 
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In holding the reassessment valid, the court said : 

flIt may seem strange that, after the enactment, in preceding parts 
of the charter, of provisions clearly intended to protect property owners 
against unnecessary or improvident expenses for local improvements, 
the observance of those provisions should be in any ca se dispensed withj 

but the language, especially of this amendment, is so full and precise 
that there is no avoiding the conclusion that the legislature intended 
such result. The council had power t o order the r eassessment in ques­

tion." 

I di rect your attention to the case of State ex rel. v. District Court, 96 
Minn. 183, 108 N . W. 881, the syllabus of which I now quo te: 

"The provisions of t he charter of the city of St. Paul, sections 67, 
58, and 64, relating to reassessments for local improvements, construed, 
and heJd, that an order of the common council directing a reassessment 

is not essential to its va1idity, and, further, fonowing City of St. Paul 
v. Mullen, 27 Minn. 78, that no defects, jurisdictional or otherwise, in 
the proceedings relating to the original assessment, can affect the 
va1idity of the reassessment." 

The Mullen case was again folIowed in the case of State ex reI. v. 
District Court, 102 Minn. 482, 113 N. W. 697, 114 N. W. 654, from which I 
quote as follows: 

'4In the ca se at bar the most that can be said respecting the con­
tentions of relators is that the contract under which this improvement 
was made was void. The court so dec1ared it, and in this respect the case 
is identical with the Mullen case. It is not important upon what ground 
the court declared the contract void, so long as the defects or omissions 
were of s uch a nature t hat they could be cured by legislation. It was 
held void for several reasons, none of which, in point of legal contem­
plation , differs from those in the Mullen case. * •• " 

"The fact t hat there was a judgment in the Diamond case adjudg­
ing the contract void and restraining the municipal officers from per­
forming it, or making special assessments to defray the cost of the 
same, does not change the situation. Richman v. Supervisors, 77 Iowa 
613, 42 N. W. 422, 4 L. R . A. 445, 14 Am. St. 308; Gill v. Patton, 118 
Iowa 88, 91 N. W. 904. The judgment has no operation or effect in the 
reassessment proceedings; the irregularities and defects in the contract, 
made the basis of the judgment, being all cur ed and obliterated by the 
charter authorizing the reassessment. * * ." 
In Re Appeal of Fred 'V. Meyer from Confirmation of Paving Assess­

ment, 158 Minn. 433, 197 N. W . 970, 199 N. W. 746. In that case the court 
reversed an order confirming an assessment, but held that a reassessment 
could be made under Laws 1919, Chapter 65, Sec. 3 and Sec. 10, citing and 
following the Mullen case and others. 
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It is my opinion that the provisions of the village code found in 412.451, 
Subd. 2, are opera tive, and that a J'eassessment or new assessment may be 
made to defray t he expenses of the improvement, if that section is compJied 
with. 

Mora Village Attorney. 
December 28, 1950. 
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RALPH A. STONE, 
Assistant Attorney General. 

396·G-7 

Streets - Repairs - Towns - Public streets - County highways - M. S. 
1949, § 160.08, 169.04, 368.01, 412.221, Subd. 6. In so far 8S former 
county highway has become a public street by dedication within a plat, 
the town board under § 368.01 would have authority to adopt regulations 
governing the use of the street - In so far 8S county roads are not 
dedicated as public s tree ts, the town board would not have jurisdiction 
to adopt s uch regulations. 

Facts 

Many of the important s treets in the Town of Bloomington are county 
roads and maintained and kept in repair by the county. The town deems it 
important to make regulations with reference to the use of these streets 
(ronds ) particularly with reference to: (1) Regulating the standing or park­
ing of vehicles ; (2) Regulating traffic by means of police officers or traffic· 
control s ignals ; (3) Regulating 01' prohibiting process ions or a ssemblages 
on the highways; (4) Designatipg particular highways as one-way roadways 
and requiring that all vehicles thereon be moved in one specific direction; 
(5) Designating any highway as a through highway and requiring a stop 
before entering or crossing the same; (6) Restricting the use of highways. 
It is proposed to do this pursuant to M. S. 1949, § 169.04. 

Question 

Whether the Town of Bloomington would ha.e authority to enact regu­
lations or by-laws with respect to county roads (streets) in the town. 

Opinion 

The Town of Bloomington is located in a county containing more than 
150,000 inhabitants. M. S. 1949, § 160.08, provides as follows: 

"All county roads shall be established, cons tructed, and improved 
by the several county boards. The town through which any county road 
may pass shall maintain and keep it in repair; provided, that in coun­
ties having a population of 150,000 or over the several towns thereof 
shall have no jurisdiction over county roads." 
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As respects the present problem, M. S. 1949, § 169.04, provides that 
the provisions thereof "shaH not be deemed to prevent local authorities , with 
respect to streets and highways under their jurisdiction," from enacting 
such regulations as are specified in paragraphs (1) to (6) supra. This law 
was enacted in 1923. Section 160.08 was enacted in 1921. It appears that 
so far as inconsistent, § 169.04 must prevail. 

The Town of Bloomington has certain powers of a village because it 
falls in the classification specified in M. S. 1949, § 368.01. It would therefore 
have the powers specified in M. S. 1949, § 412.221, Subd. 6. 

It occurs to me that it is necessary to differentiate between highways 
which are strictly county roads and highways which have become public 
s treets in the town. A road established as a county highway may now be 
located in and dedicated as a public street in a plat in which the county 
road is located. By reason of the dedication, so far as the highway lies 
within the plat, it has become a street and subject to the control of the town 
in which the street (former county highway) was located. As to such county 
highways which are dedicated as public streets in the plat in which they 
are located, I think that the town would have the authority to adopt such 
regulations as are contemplated. 

RALPH A. STONE, 

Attorney for Town of Bloomington. 
December 4, 1950. 
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Assistant Attorney General. 

S96-F 

Incompatible - Charter commision - Mayor or members of the city council 
may be appointed to charte r commission - Laws 1949, Ch. 210. 

Question 

"Can the mayor or members of the City Council of the City of 
Tower be appointed to and act as members of the City Charter Com­
mission ?" 

Opinion 

The Constitution, Article IV, Sec. 36, provides for the board of free­
holders who constitute the charter commission. The only qualification 
expressed in the constitution is that the board members shall be freeholders 
and shall have been qualified voters in the municipality for the past five 
years. 

Laws 1949, Ch. 210, provides as to membership on such commission : 
u ••• No person shall be disqualified from serving on such board by 
reason of his holding any other public office or employment .••• " 



282 MUNICIPALITIES 

I see no reason why the legislature may not provide that a person who 
holds public office or employment with a municipality may be a member of 
the charter commission. I think the 1949 law is to be followed. 

RALPH A. STONE, 
Assistant Attorney General. 

Attorney for Charter Commission of City of Tower. 
November 3, 1949. 358-E-l 

130 
Incompatible--Deputy clerk of the district court and deputy county treasurer 

are incompatible. 

Question 

May the office of deputy clerk of district court and the office of deputy 
county treasurer be held by the same person? 

Opinion 

The clerk of the district court and his deputy receive, in many instances, 
moneys that are collected for the benefit of the county, and such moneys, 
when so collected, are in turn delivered to the county treasurer or his deputy. 
Under those circumstances, it would be contrary to public policy for the 
same person to act as deputy clerk of the district court and collect moneys 
for the county, and then as deputy treasurer of the county accept such 
moneys and give a receipt therefor. We believe that the two offices may 
not be held by the same person, and are therefore incompatible. 

This conclusion is in harmony with an opinion of this office dated Febru­
ary 28, 1910, file 358-B-I. 

Lincoln County Attorney. 
January 20, 1950. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

358-B-l 

Incompatible - Village clerk and re1ief investigator are incompatible offices 
where council appoints the relief investigator and sets his salary. 

Facts 

The village council of the village of Richfield appointed a relief investi­
gator. It is his duty to investigate applications for poor relief. The council 
fixes the salary of the relief investigator. 
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Question 

Whether the position of relief investigator and the office of village clerk 
would be incompatible. 

Opinion 

The two offices are incompatible. As clerk of the village it would be 
the duty of that officer to take part in making the appointment of the relief 
investigator and in fixing his salary. The clerk could not serve in another 
office when he is charged with the duty of appointment and fixing the salary 
of that other officer. 

RALPH A. STONE, 

Attorney for Village of Richfield. 
January 24, 1950. 

132 

Assistant Attorney General. 

858-E-7 

Incompatible - Vi11age clerk may also be manager and operator of village 
liquor store - Village optional plan A - M. S. 1949, §§ 412.151 j 412.191, 
subd. 1; 412.241; 412.271; 412.281; 412.571, subds. 1 and 2; 412.581; 
412.591. 

Facts 

"The Village of Parkers Prairie has voted to go on plan A, and 
under this plan the c1erk and a ssessor wi1l be appointed. The village 
also has the municipaL liquor store." 

Question 

May the village c1erk appointed under Optional Plan A of viI1age gOY· 

ernment also be the manager and operator of the village liquor store? 

Opinion 

When Optional Plan A is first adopted in any village in which the 
standard plan of viBage government is then in operation, the council shall 
continue as then constituted until the expiration of the term of the incum­
bent clerk, and the incumbent clerk continues to serve as such until the 
expiration of his term. See M. S. 1949, § 412.571, subds. 1 and 2. Under 
the standard form of village government, the clerk of the village is a mem­
ber of the village council. M. S. 1949, § 412.191, subd. 1. Under Optional 
Plan A of village government, the c1erk of the village is appointed by the 
council. M. S. 1949, § 412.581. The village clerk so appointed by the council 
under Optional Plan A is required to "perform all the duties imposed on the 
clerk in villages generally but he shall not be a member of the council, except 
that when Optional Plan A is first adopted in any village, the incumbent 
c1erk shall continue to be a member of the council until the expiration of his 
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term," M. S. 1949, § 412.591. We assume, fo r the purposes of this opmlon, 
that the term of the incumbent clerk in the village involved will expire on 
the first day of January, 1951, and thereafter t he clerk will be appointed 
by the council f or an indefini te t erm. 

The general duties of the village clerk arc prescribed by M. S. 1949, 
§§ 412.151, 412.271, and 412.281. The villnge clerk appointed under Optional 
Plan A is not a member of the council. His duties are administrative, not 
legislative, in character. He does not audit, or participate in the auditing of, 
claims against the village. That is the function of the village council. M. S. 
1949, § 412.271. Under § 412.241, the village council has ufull authority 
over the financial affairs of the village." It is the village council which 
provides "for the collection of all revenues and other a sset s" of the village. 
The auditing and settlement of accounts of the village and the safekeeping 
and disblu'sement of public moneys are vested in the council. The village 
clerk appoin ted under Plan A has no voice therein. 

In 5 Dunnell's Minnesota Digest, § 7995, we find this statement: 

Cl lncompatibility does not depend upon the physical inability of one 
person to di scharge the duties of both offices. The test is the character 
and relation of the offices; that is, whether the functions of the two are 
inherently inconsistent and repugnant. If one is not subordinate to the 
other, and no necessary antagonism would result from an attempt of 
one person to discharge the duties of both offices, there is no incom­
patibility." 

Applying the foregoing tes t to the positions involved in your inquiry, 
I see no incompatibility between the two, and, accordingly, your specific 
inquiry is answered in the affirmative. 

LOWELL J . GRADY, 

Parkers Prairie Village Attorney. 
December 19, 1950. 
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Assis tant Attorney General. 

358·E·7 

Incompatible - Vi11a2'e Justice of the peace and village trustee incompatible 
- M. S. 1949, §§ 412.171; 412.101. 

Question 

Is the office of village justice of the peace incompatible with that of a 
village trustee uwho may not be the pres ident or mayor of the village"? 

Opinion 

The offices involved in your inquh'Y are incompatible and may not be 
held by the same person at the same time. 
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The grounds of incompatibility between the offices here involved are 
suggested by these cons iderations, among others: 

1. Under M. S. 1949, § 412.171, the official hond of the justice of the 
peace ushall be approved by the council." The trustee, as a member of the 
council, would be called upon to pass upon the sufficiency of his own bond 
as justice of the peace. 

• 
2. "Village justices of the peace shall possess all the powers of town 

justices and shall be governed by the same laws •• • ," Sec. 412.171. The 
village council, of which the trus tee is a member , is required to pass upon 
and allow or disallow claims of the village justice a s may be chargeable 
against the village. 

3. A village trustee is a peace officer (412.101) and, as such, may he 
interested in making arres ts and prosecuting cases which may come before 
the village justice of t he peace. 

4. Sec, 412.171 authorizes the village justice of the peace to "hear and 
determine accusations made against persons for the violation of any ordi­
nance of the village." The village justice of the peace might be ca lled upon 
to hear and determine an accusation against a person for the violation of a 
village ordinance in the enactment of which he, a s a trustee and member 
of the council, pal'ticipated. 

Swift County Atto rney. 
December 13, 1950. 

OFFICERS AND EMPLOYEES 

134 

LOWELL J. GRADY, 
Assistant Attorney General. 

358-0-4 

Civil service - Tenure rights of persons appointed without competitive 
exa mina tion - Veterans' preference - Rights of veterans in temporary 
employ under civil service law- l\'1innesoia Sta tutes 1945, Sections 197.45 
to 197.48. 

Facts 

Three men, in t he employ of the City of Minneapolis and classified as 
laborers , were detailed to the positions of meter servicemen on March 16, 
1948. The initial details were for a period of five and a half months and 
have been renewed each five and a half months s ince that date. In connec­
tion with these details the men signed a document called "Waiver of Rights" 
every five and a half months, but these waivers have now expired. The 
salary of the- men a s common laborers was $11 .60 per. day, and their salary 
as meter servicemen has been $12.00 per day. Their service as meter serv-
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icemen has been continuous since March 16, 1948. The men have taken an 
examination for the position of meter servicemen. Two have passed; the 
third bas not. 

Question 

In view of the fact that the men have occupied the pos itions of meter 
sCl'Yicemen for more than six months, may they be removed from these ­
positions except for cause, upon written charges, and aiter an opportunity 
to be heard in their own defense ? 

Opinion 

In order to give consideration to your inquiry, it is necessary that we 
consider certain facts that are not contained in your letters of inquiry. For 
the purpose of this opinion, we are therefore assuming that the three men, 
prior to March 16, 1948, were in the unskilled labor service, pursuant to 
Rule XIII of the Civil Service Rules, that their employment as meter service­
men was not from a lis t of eJigible candidates after an examination, as con­
templated by Chapter XIX, Sec. 7, Subdivisions b, d, f, and i of the Charter, 
and that the position of meter serviceman is not in the unskilled lahar cate­
gory and within the scope of Rule XIII. We are unable to ascertain from 
an examination of the Civil Service Rules under which rules these men were 
employed a s meter servicemen and, therefore, assume from the facts indi­
cated by you that their employment in t hese positions was intended to be 
temporary in character under the rules. \Ve are also a ssuming that the 
examinations which the three men took were taken recently and that your 
inquiry does not in any way relate to their rights, if any, by reason of the 
fact that two of the men passed the examination and the third failed by a 
fraction of n point. 

Chapter XIX of the City Charter of the City of Minneapolis provides 
for a civil service system. Sec. 4 thereof provides for a classified service 
embracing the entire service of the city, except certain designated officers 
and employees not here material. Sec. 7 thereof provides: 

"The commission shall, from time to time, make, amend, alter and 
change rules, to promote efficiency in the city service and to carry out 
the purposes of this chapter. The rules shall provide, among other 
things, for: 

"a. The class ification of aU offices, positions and employments in 
the classified service. 

lib. Public competitive examinations to test the relative fitness of 
applicants. 

u. . . 
"d. The creation of lis ts of eligible candidates after successful 

examination, in the order of their standing in the examination, •••. II. • • 
"f. The certi fication of the name standing highest on the appro~ 

priate list to fill any vacancy. 
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"g. Temporary employment without examination, but with the 
consent in each case of the commission, in cases of emergency and pend· 
ing appointment from the eligible list; but no such temporary employ· 
ment shall continue longer than sixty days, nor shall successive tem­
porary employments be permitted for the same position. 

"i. Promotion based on competitive examination and upon records 
of efficiency, character, conduct and seniority. Promotion shall be 
deemed, among other things, to include increase in salary, •• *. 

" ... 
j4k. Appointment of unskilled laborers in the order of priority of 

application -without examination * • -0" 

Sec. 11 of Chapter XIX provides: 

"No officer or employe after six months' continuous employment 
shall be removed or discharged except for cause, upon written charges 
and after an opportunity to be heard in his own defense .••• " 

The Civil Service Law, as embraced in Chapter XIX of the City Charter, 
emphasizes a broad public policy to secure efficient service in the various 
departments of the city government. It contemplates that when a vacancy 
occurs in the classified service it will be permanently filled by a person 
whose name is the highest on an appropriate register after a competitive 
examination, except in the case of an unskil1ed labor vacancy or a vacancy 
in a position requiring peculiar and exceptional qualifications of a scientifie, 
professional , or expert character. (Sections 15 and 16, Chapter XIX.) Once 
a vacancy has been permanently filled, it also contemplates that the tenure 
of the person holding the position will be secure. (Sec. 11 of Chapter XIX.) 

The three persons referred to in the statement of facts, when detailed 
to the positions of meter servicemen, had not taken a public competitive 
examination, promotional or otherwise; t hey were not on any lis t of eligibles 
after a successful examination; and they had not been certified to any appro­
priate list for the purpose of filling any vacancies. Their employment as 
meter servicemen was therefore obviously of a temporary character, pursu­
ant either to a rule promulgated under Sec. 7, subdivision g, of ChapterXIX, 
or to a rule adopted by the civil service commission, not inconsistent with 
Chapter XIX, such as the commission is authorized to make. 

Sec. 11 of Chapter XIX places employees in the classified service in 
their positions permanently after s ix months' continuous employment, sub­
ject to removal on written charges after a hearing. This section must be 
read in connection with the other parts of Chapter XIX, and particularly 
Sec. 7 thereof, which covers the subject matter of the rules providing for 
the operation of the civil service system. In so reading the provision, we 
are of the opinion that Sec. 11 of Chapter XIX applies on1y to those appointed 
according to merit and fi tness, a scertained by competitive examination, 
except in the case of unskilled laborers and those persons having special 
and peculiar qua1ifications previously referred to. To hold otherwise would 
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be to null ify and destroy the usefulness of Chapter XIX of t he Charter, 
in so far as it was des igned to emphasize a bl'cad publ ic policy to secure 
emcient service in the city government . Limitations upon the power of 
J'cmoval contained in Civj l Service Laws do not affect probationary or tem­
pOl'nt'y appointments or pCl's,ons not appointed as the result of competitive 

examinations. Wilson v. People ex reL Cochra ne, 71 Col. 456, 208 Pac. 409. 

E xcept for the two exceptions noted, we arc unaware of any provis ions 
in Chapter XIX. of the Charter which authorize permanent employment in 

the classified service without a competitive test. The meter servicemen, 
not having been employed pursuan t to the Charter so as to attain a perma­
nent status, in our opinion cnn not be given a permanent status by reason of 
the fact that they have worked continuously for more than six months. To 
cons tl'ue Sec. 11 and the other provisions of Chapter XIX otherwise would 
be to permit that to be done by indil'ection which cannot be accomplished 
by direct means. Sec Dayton ". Corser. 51 Minn. 406, 53 N. W. 717. ll1ustra­
tive of our opinion is the cuse of S ta te ex reJ. Raines v. Seattie, 134 Wash. 
360, 235 Pac. 968. There the city had employed numerous trainmen in the 
city stl'cet railway department to fill t emporary vacancies pending examina­
tion. The men were appointed pursuant to a charter provis ion a uthorizing 
temporary appointments to remain in force not exceeding sixty days and only 
until permanent appointments could be made in the class ified service, In a 
mandamus proceeding, brought by these trainmen to compel the city to retain 
them a s city employees, they contended that they should not any longer be 
cons idered a s tcmpol'lll'Y employees, but as permanent employees anq should 
not be discharged without cause. The court, with reference thereto, held : 

H ••• Such construction would evade the very objects of the civil 
service regUlations. If t hey remained on the employment roll nfter the 
s ixty-day pe l'iod had expired, they s imply remained by sufferance, and 
to construe them as permanent employees would be to violate the 
exp ress provis ions of the cha rter and disregard the civil se rvice law. 
Thei r employment aftcr that time, if not considcred a s re-employment 
by the city during the continuance of the emergency exis ting, must be 
considered as unlawful, and they would have no rights whatever as 
against any certified el igibles." 

The holding of the Washington court, under facts similar to those relating 
to the three meter servic men, is expressed in the syllabus of the decision, 
which reads a s follows: 

"Municipal street railway trainmen appointed to fill temporary 
vacancies pending examination, who were not qualified under the civil 
se rvice rules of the city, did not, by continued employment, acquire any 
rights as permanent employees, as against certified eligibles." 

Your inquiry directs attent ion to the ca se of Johnson v. Pugh, 152 Minn. 
437, 189 N. W. 257, a s pertaining to the facts submitted to us. This case 
was relied on by the trainmen in the Washington cnse, supra. The Wash­
ington court said: 
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"The case of Johnson v. l>ugh, 152 Minn. 437, 189 N. W. 257, relied 
upon by appellants, does not sustain them. The temporary employee in 
that case was a war veteran whose appointment was under a veteran's 
preference law, which provided that no person entitled to its benefits 
who held a position by appointment 01' employment in any county, city 
or town in the state should be removed therefrom except for incompe­
tency or misconduct s hown after a hearing on due notice on stated 

charges, the burden of proving which incompetency or misconduct 
should rest on the party alleging it. It was in no sense a case present­
ing such a situation as exists in the ca se at bar." 

It is our opinion that Johnson v. Pugh, supr8, has no application to the facts 
submitted by your inquiry unless one or more of the meter servicemen are 
veterans. 

In you.r letter of March 11, 1949, you point out that two of the men 
discussed in this opinion are veterans and that one is not. You state that 
you would prefer to have our opinion written without considering the 
Veterans' Preference Statutes . Accordingly, we have confined our remarks 
in the forepart of thjs opinion to the appJicable law as it relates to a non­
veteran. 

Veterans in the employ of the City of Minneapolis, under Chapter XIX 
of the City Charter, al'C protected by the Veterans' Preference Law. (Minne­
sota Statutes 1945, Sections 197.45 to 197.48.) See opinion of May 9, 1941, 
to the City Attorney of Minneapolis, relnting to the application of the 
Veterans' Preference Law to the Civil Service Rules and charter provisio~s 
of the City of Minneapolis, our file 120. The meter servicemen referred to in 
the statement of facts who are vcterahs cannot be removed from their posi­
tions except after a hearing on due notice and stated charges, as provided 
by the Veterans' Preference Law, notwithstanding that they are not perma­
nent employees of the city, as discussed in the forepart of this opinion. 
See Johnson v. Pugh, supra. 

Whether the veterans have waived their rights under the Veterans' 
Preference Law by reason of their signing a document called "Waiver of 
Rights," which you state has expired, involves a question of fact which we 
are unable to determine. 

In view of the foregoing, it is our opinion that the non-veteran meter 
serviceman may be removed from his position without compliance with the 
r equirements of Sec. 11, Chapter XIX, of the City Charter, because that 
sec tion is not applicable to him; that, unless the veteran meter servicemen 
have waived theiT rights under facts which we cannot determine, they can­
not be removed except for cause and in accordance with the Veterans' Pref­
erence Law, which requires a hearing on <iue notice and stated charges. 

Minneapolis City Attorney. 
March 24, 1949. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

120 
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135 
Civil Bervi~e - Veterans preference - Police and firemen - Veteran with 

service connected disability rating by veterans administration haa no 
greater preference than veteran without such disability rating. 

Facts 

The city of Mankato operates its police and fire department under a 
civil service commission. In the examination for appointment and promo­
tion, a candidate who is a veteran must be appointed over a non-veteran 
who received a higher grade. The federal civil service regulation provides 
that a veteran with a disability has a certain percentage added to his grade. 

Questions 

1. Under the State Veterans Preference Act, does a veteran with a 
disability receive any greater preference than a veteran without a 
disability? 

2. Does a veteran with a disability have certain points added to his 
standing or grade because of his disability T 

Opinion 

Both of these inquiries are answered in the negative. 

We assume that the law to which you refer a s the State Veterans Pre!· 
erence Act is the law which by virtue of M. S. A. 197.47 is known 8S the 
Veterans Preference Law, M. S. A. 197.45 and 197.46, and applies to pubJic 
employment other than s tate and federal. 

For a discussion of the fitness and qualification of a person entitled to 
veterans' benefits, see Kangas v. McDonald, 188 Minn. 157, 246 N. W. 900 
(under civil service), State v. Empie. 164 Minn. 14, 204 N. W. 672. The 
veterans preference law does not contain a different standard of preference 
for veterans who are rated disabled by the veterans administration than 
those who have no service connected disability. In this respect it differs 
from the veterans preference provisions of the state civil service act, see 
M. S. A. 43.30, and also differs from the provisions of law applicable to 
veterans under federal civil service referred to in your letter submitting 
the foregoing inquiries. 

Mankato City Attorney. 
January 31, 1950. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

120 
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136 
Civil service - Veterans preference - Rights - Non-veteran acquires no 

right from performing duties of a position in the classified service with­
out proper appointment. 

Facts 

"The Committee on Personnel, Payrolls and Classification of the 
City Council has asked me to submit to you two questions: 

1. Under the facts which I will detail to you is the position of Assistant 
Purchasing Agent that of a chief deputy and therefore without the 
Veterans' Preference Law, so that the Civil Service Commission may 
certify to the Purchasing Agent the man who passed highest in the 
examination, regardless whether or not he is a veteran! 

2. Under the situation as it exists in this matter does the fact that a 
man performed the duties of Assistant Purchasing Agent at the 
direction of the Purchasing Agent , the duties as I will set out herein, 
for a period of eight years, confer upon him the right to the position 
of Assistant Purchasing Agent so that he cannot be removed except 
for cause and after a hearing 1" 

Question 

"When the present Purchasing Agent was appointed to that position 
the position of Assistant Purchasing Agent was left unfilled. On Decem­
ber 17, 1947 the Purchasing Agent appeared before the Civil Service 
Commission of the City of Minnea polis and stated that he was request­
ing the City Council, after January 1, 1948, for authority to fill the 
position of Assistant Purchasing Agent. On January 9, 1948 the City 
Council requested the Civil Service Commission to hold a promotional 
examination within the Purchasing Department to fill the position of 
Assistant City Purchasing Agent. An examination was duly and regu­
Jarly held on September 9, 1948. 

" 'A,' a non-veteran, passed highest with a standing of 83.48. 'B.' 
a veteran, was next with a standing of 83.20. 'B' claimed Veterans' 
Preference and was certified on October 16, 1948 as the highest veteran, 
upon the receipt of a requisition from 'C.' There is no record in the 
office of the Civil Service Commission that 'A' was detailed to this posi­
tion nor has it been brought to the attention of that Commission that 
he was acting in the capacity of Assis tant City Purchasing Agent. 

"The duties of the position as set out in the official notice of exami­
nation are a s follows: 

'DUTIES OF POSITION: Under the general direction of the 
City Purchasing Agent, to assist in activities incident to the buying 
and the examining of supplies, materials, and equipment, involving 
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the preparation and awarding of bids, the negotiating of contracts 
for purchases, the preparing, approving, and issuing of purchase 
orders; and supervise related clerical activities and the buyers. 
Examples of Work: 

1. Prepare specifications and invitations for bids f or common and 
relatively standardized commodities; 

2. Open and read bids in the presence of the City Comptroller and 
City Clerk's representatives and other interested parties, tabu­
late and analyze bids and make awards; 

3. Secure quotations on small purchases by use of a telephone; 

4. Interview vendors and salesmen and make inquiries into suit-
ability of their commodities; 

5. Arrange fol' transfer of equipment by the departmentj 

6. Arrange for tes ts of material; 

7. Consult with and advise representatives of City departments in 
connection with qualities and prices and the purchase and deliv­
ery of supplies, material and equipment; 

8. Supervise and direct subordinates; 

9. Act in the absence of the City Purchasing Agent; and 

10. Perform related duties as required.' 

HA reference to the ordinance of the City of Minneapolis setting 
out the duties of the Purchasing Agent (55:3, 1948 ComQilation) dis­
closes that these duties are substantially those of the Purchasing Agent, 
and have been discharged for the past eight years by lA' at the direc­
tion of IC,' the Purchasing Agent, when IC' was absent from the office. 
lA' has been the only one in the Purchasing Agent's office who has dis­
charged these duties. In IC 'S' absence from the office he has taken 
charge thereof. has appeared before committees, and has determined 
the amount of a check that must accompany a bid within the limits set 
forth in Section 6 of the ordinance. 'A' has never been formally detailed 
to the position of Assistant City Purchasing Agent. 

"I have before me two opinions rendered by you, one under date 
of February 3, 1948 in which you hold that the position of First Assist-. 
ant City Attorney fol' the City of Minneapolis is not that of a chid 
deputy within the meaning of the Veterans' Preference Law and there­
fore t he position is one to which the Veterans' Preference Act applies. 
I have another opinion from your office under date of March 24, 1949 
in which you hold that the fact that men have occupied the position of 
metel' servicemen for more than six months does not give them any 
rights to the position under Section 11 of Chapter XIX of the Minne­
apolis City Charter, which provides: 

INo officer or employee after six months' continuous employ. 
ment shall be removed or discharged except for cause, upon written 
charges and after an opportunity to be heard in his own defense'." 
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Opinion 

We have examined the facts which yOll have submitted with ref erence 
to the posit ion of ass istant purchasing agent of t he City of Minneapolis. 
The reasoning applicable to the determina tion of the ques tions which you 
have submitted is set forth at length in our opinions to you dated respec­
tively Febl'u81'Y 3, 1948, and March 24, 1949, and it is unnecessary to repeat 
it in th is opinion. 

For the reasons s tated in our opinion to you dated February 3, 1948, 
your fi rst question is answered in the negative. 

F or the I'ca sons s tated in our op in ion to you dated March 24, 1949, it 
appearing that t he man referred to is not a veteran, your second question 
is answered in the negative. 

It follows that your unnumbered question "whet her the facts a s I have 
s ubmitted them to you, different iates the s ituation as it exists in the Pur­
cha sing Department to such an extent that e ither one or both of the opinions 
to which I have heretof ore called your attention are inapplicable to the 
statement of facts submitted by me in t his inqu iry" is a nswered in t he 
negative. 

Minneapolis City Attorney. 
August 25, 1949. 
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J. A. A. BURNQUIST, 
Attorney General. 

85-A 

Compensation - Sick leave -May be granted under charter provisions­
Members not us in g s ick leave benefi ts may not. receive extra compensa­
tion in lieu thereof. 

Facts 

The city of Anoka plans to es tablish a policy g ranting ann ual sick 
leave of seven days to employees who have served a probationary per iod of 
ninety days, and to pay additional compensa tion to employees who are eli­
gible for s uch sick leave but have not been absent from their employment 
on accollnt of s ickness. 

The proposal of the ci ty comm ission in regard thereto in part provides : 
H Any elig ible employee who has not used his / her Sick Leave during 

a fiscal yea r and has a sa t isfactory record of attendance du ring the 
fiscal year will receive a bonus eq ual to seven (7) eig h t hour days at 
his/her regular ra te of pay a s a rewurd for pedect l1Calth and attend­
ance. A satisf actory record of attendance will be const rued t o mean 
any employee who has been continuously employed during the fiscal 
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year and has not been absent more than twelve regularly scheduled 

work days during the fiscal year. The annual vacation period will not 

be included in totaling days of absence." 

Question 

Whether the above proposal is valid. 

Opinion 

The city charter, Chapter VIII, Section 3, empowers the city commis­
sion to fix the compensation of all officers and employees except as other· 
wise provided for in the charter. The salary of certain officers is prescribed 

in Chapter II, Section 5 of the charter. Under Chapter VII, Section 2, the 
commission is empowered to prescribe the duties of the city employees. 

We have not found any provision in the charter which prescribes the 
compensation of city employees or officers except as provided for in Section 

5, supra. 

Legislative powers of the commission are set forth in Chapter VIII, 
Section I, which in part reads as follows : 

"Section 1. The commission shall have full power, subject only to 

the limitations herein contained, to make, ordain, enact, establish, pub­
lish, alter, modify, amend, and repeal all such ordinances or resolutions 

as it shall deem necessary and expedient for the government and good 
order of the city ; for the suppression of vice and intemperance; for 

the prevention and punishment of crime; for the promotion of health; 
and for the general welfare of the city and of the inhabitants thereof. 

" . . . 
"It shall have the power to enact appropriate legislation, and do 

and perform any and all other acts and things which may be necessary 
and proper to carry out the general powers of the City, or a ny of the 
provisions of this Charter, and to exercise all powers not in conflict 
with the Constit.ution of the State, wi th this Charter, or with ordinances 
adopted by the people of the city; and the above enumeration of spe­
cific powers shaH not be held in any way to curtail or restrict any 
power which the Commission might otherwise have under the Common 
law." 

In our opinion it rests within the discretion and judgment of the com­
mission, subject to limitations contained in Section 3, supra, to fix the com­
pensation of city employees. Under the charter provisions above referred 
to, we believe that the commission has power to prescribe r easonable pro~ 
visions for annual sick leave for city employees as a part of the employment 
contract. 
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It has been recognized by the courts in this state that the state civil 
service board has authority to adopt a rule granting persons in the classified 
service of the state annual vacations with pay. Nollet v. Hoffmann. 210 
Minn. 88, 92, 297 N. W. 164. 

In Wood v. City of Haverhil1, 174 Mass. 578, 65 N. E. 881, the court 
sustained the action of the governing body of the city providing for r eason­
able vacations with pay for policemen, under a general law authorizing the 
city to make such regulations for the government of the police department 
not inconsistent with law a s the mayor and aldermen might deem proper. 

In Greene v. U. S., 85 Ct. Cl. (F) 548 it was held that a federal em­
ployee, upon termination of his employment, was entitled to commutation of 
accumulated leaves of absence due him by virtue of executive orders grant­
ing annual leaves of absence to certain federal employees, and providing 
:Cor commutation for accumulations thereof upon termination of service. 

A similar conclusion was reached by the court in Ferguson v. U. S., 
86 Ct. CI. (F) 606. 

These decisions establish the principle of law that a public body hav­
ing power to fix the compensation of public employees, to prescribe their 
duties, and to provide regulations for its government, may authorize and 
grant reasonable annual leaves of absence with pay, and to compensate for 
accumulations thereof upon termination of employment. 

We have found no authority which sustains the right of a public body 
to provide additional compensation in lieu of sick leave where a n employee 
entitled thereto does not exercise or use s ick leave rights or benefits. 

It was held in Rawlings v. City of Newport, 276 Ky. 188, 121 S. W. 
(2d) 10, that the city was not authorized to compensate an employee who 
did not take an annual two weeks vacation, in lieu of such vacation. 

It appears from the authorities hereinbefore referred to that a plan 
to compensate an eligible city employee a sum equivalent to seven eight­
hour days a s proposed in the sick leave policy plan hereinbefore quoted, 
would constitute a gratuity which was disapproved by our court in the Nollet 
case, supra. 

In conclusion, it is our opinion that the above provision as quoted from 
the proposed sick leave policy, if adopted and carried out by the commis­
sion, would constitute a gratuity and an unlawful expenditure of public 
funds. 

Anoka City Attorney. 
September 26, 1950. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

59-A-41 
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138 
Compensation-Vacation periods-Employee entitled to vacation with pay 

who does not take a vacation cannot be paid for the vacation period, as 
the same would cons titute double payment for t he samc period of t ime. 

Facts 

The Village of Mountain Iron operates a munic ipal light, heat, and 
power plant; it is operated by a water, light and power commission. I 
a ssume thi s is operated purs uant to the provis ions of M. S . 1949, § 412.321, 
et seq. The commission hires its own employees necessary for operating 
the plant. 

You state further that the commission has a rule that employees who 
have completed one year's work are entitled to two weeks' vacation with 
pay. You advise that there is no written rule to this effect; it is simply a 
general practice which has been followed for many years. 

Due to the manpower shortage, some employees have worked an entire 
year without any vacation. . 

Question 

Can these employees who did not have any vacation now be paid wages 
for the vacation which they did not take? 

Opinion 

To pay these employees now an extra t\\'0 weeks' wages for the vaca­
tion which they did not take would be paying them twice for the same 
work, and would be a pure gratuity, not within the power of the village to 
grant, and in my opinion such payment should not be made. Nollet v. Hoff­
mann, 210 Minn. 88, 297 N. W . 164. 

In the case of HaJek v. City of St. Paul, 227 Minn. 477, 480, 85 N. 'W . 
2d 705, our court said: 

"A grant by a governmental authority to a public employe of vaca­
tion with pay is a grant of a gratuity.· Nollet v. Hoffmann, 210 Minn. 
88,297 N. W. 164, 134 A. L. R. 192. A grant by a governmental agency 
of a gratuity to a public employe creates no contractual obligation or 
ves ted right, and, because that is true, such a grant is terminable at 
the will of the grantor . ••• " 

In the case of Rawlings v. City of Newpor t, 275 Ky. 183, 121 S. W. 2d 
10, 17, the court said : 

"During the month of December, 1937, Meister and Miles A. McIn­
tyre, director of finance and city treasurer, we re paid $200 and $233.42 
respectively fo r 'ex tra se rvices, 1936-1937,' "in addition to their salaries 
for the month of December, 1937. An attempt was made to justify 
the payments on the ground that neither of these officials had taken 



MUNICIPALITIES 247 

vacations in 1936 nnd 1937. Meister tes tified that he had not taken a 
vacation since he came with the city in 1932, but that December, 1937 
was the fi rst time he had been paid extra for a vacation period he had 
not taken. The city solicitor contended that no vacation provision ap­
peared in the salary schedule ordinance for adminis trative employees, 
while appe llant sought to show that it was customary for these em­
ployees to take two weeks' vacation each year with pay. Be this as 
i t may. there was no justification for an attempt to pay an employee 
for a vacation period not taken. Thi s cons tituted double payment for 
a particular period of time." 

I am inclined to follow the rul ing of the Kentucky court and hold that 
to now pay these employees who did not take !" vacation another two weeks' 
wages would be double payment for the same per iod of time, and this 
would not be proper. 

RALPH A. STONE, 

Attorney for Village of Mountain Iron. 
November 6, 1950. 
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Assistant Attorney Genera1. 

469-A-13 

Employment-County assessor-Term-M. S. A., Sec. 273.071, Subds. 3, 
12,15. 

Questions 

"What is the situation as regards a new appointment of a county 
assessor made January I, 1949? I s it for a nine-month or more term, 
so as to comply with the two-year provis ion before a change can be 
made, or is he appointed for four years, subject to later termination 
at the pleasure of the board in the event they decide to change from 
the assessor system to the supervisor system ?" 

Opinion 

The law for consideration is found in L. 1947, C. 531. Sec. 12 thereof, 
M. S. A ., Sec. 273.071, Subd. 12, states : 

"When a county assessor is appointed the same procedure shall 
be followed as provided in Section 2 of this act for the appointment 
of a supervisor of assessments, and all of t he provisions r elating to 
term, bond, assis tants, supplies and sa lary a s provided in Sections 3 
to 7, inclus ive, of this act shall apply to such county a ssessor:" 

The term is specified in Sec. 3 of the act, M. S. A ., Sec. 273.071, Subd. 3. 
It would appear therefrom that the term of the county assessor, appointed 
in January, 1049, is four years. Bu t as provided in Sec. 15, M. S . A., Sec. 
273.071, Subd. 15, if, after a coun ty a ssessor has been employed for a 
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period of not less than two years, the county board determines that the 
interes ts of the county may be equally well served by a supervisor of 
assessments, i t may revoke the appointment of the county assessor and 
abolish the office. I t shall then appoint a supervisor of a ssessments as pro­
vided by this act. 

Itasca County Attorney. 
February 21, 1949. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

12-D 

Employment - County Assessor - Veterans Preference Act- Not covered 
thereby-M. S. 1945, § 197.46; L. 1947, c. 531. 

Question 

Does the office of county a ssessor come within the terms of the Veterans 
Preference ' Act? 

Opinion 

The county assessor is appointed by the county board of your county, 
with the approval of the commiss ioner of taxation, pursuant to s tatute. 
His duties are fixed by lnw. He is required to file a bond conditioned upon 
the diligent, faithful, and impartial performance of the duties enjoined on 
him by law. He may, with the approval of the county board, employ one 
or more ass istants and sufficient clerical help to perform the duties of his 
office. His term is fixed by s tatute, but it may be terminated by the county 
board on charges by the commissioner of taxation of inefficiency or neglect 
of duty. See L. 1947, c. 531. Attention is particularly invited to § 11, re­
lating to a county a ssessor in lieu of a supervisor of assessments , and to 
§ 12 thereof, which reads: 

"When a county assessor is appointed the same procedure shall be 
followed a s provided in Section 2 of this act for the appointment of a 
supervisor of a ssessments, and aU of the provisions relating to term, 
bond, a ssistants, supplies and salary as provided in Sections 3 to 7, 
inclusive. of this act shall apply to such county assessor." 

Considering the nature of t he pos ition, the duties of the office, and 
the assessor's respons ibility for his own work and thnt of the personnel 
which, with the approval of the county board, he may employ to a ssist 
him, it is our opinion that the county assessor is the head of a department 
and t hat, therefore, the Veterans Preference Act does not apply to him. 

M. S . 1945, § 197.46, in referring to the exceptions to the Veterans 
Preference Act. states: 
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u ••• Nothing in Sections 197.45 and 197.46 shall be construed 
to apply to the position of private secretary, teacher, uperintClldent 
of schools, or one chief deputy of a ny elected offic ial or head of a depart­
ment. or to any pel'son holding a strictly confidential re lat ion to the 
appointing officer .... .. 

See also Stale ex r eI. l\JcOs ke r v. City Council of MinneapoJis, 167 Minn. 
240, 208 N. \V. 1005; State ex rel. Michie Y. Walleen, 185 Minn. 329, 241 
N. W. 318. 

Big Stone County Attorney. 
F ebruary 11, 1949. 
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JOSEPH J . BRIGHT, 
Assistant Attorney General. 

85-C 

Employment-Public health nurse-County board has power to eml)loy­
No s tatutory authority exis t.s whereby question of employment of s uch 
nurse should be submitted to the voters for approval-County funds 
cannot be used to derray the expenses of an unauthor ized e lcction­
M. S. 1949, § 145.08. 

Facts 

It has been decided to submit t he question of the employment of a pub­
lic health nurse to the voters fo r their approval nt the next general election. 

Ques tion 

41Whether or not the expense incident to such submiss ion is an ex­
pense p roperly chargeable to the County." 

Opinion 

Minnesota Statutes 1949, Section 145.08, in part reads a s f ollows: 

"Every city council, village council, board of county commission­
ers, school board, a nd town board is hereby authorized and empowered 
to employ and to make appropriations for the compensation and neces­
sary expenses of public health nurses, for such public health duties as 
may be deemed necessary." 

This statute vests in the county b08 1'd the power to employ a public 
health nurse . We are not aware of any s tatute which provides for the s ub­
mission of the ques tion of the employment of a health nurse to the voters 
for thcir approval. Any exprcssion by the elec tors upon such question 
would not be binding upon the county board. There being no statute which 
requires the submission of the ques tion of employment to the voters for 
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their approv 
defray the c 
law. 

it necessarily follows that public fund s cannot he used to 
of an election which is neither authorized nor required by 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Kanabec County Attorney. 
June 28, 1950. 
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905-B 

Employment - Street commissioner - City council electing street commis­
s ioner-Charter prevails over council rules-Blank ballot does not invali­
date election-Ruling of pres iding officer, jf not appealed from, becomes 
rule of council. 

Facts 

"The city council voted to elect a street commissioner for the ensu­
ing two years. There were two candidates. One of the votes cast was 
blank. 

"Because of the one ballot being left blank the Mayor insisted upon 
a second bal10t in which all the aldermen were required to vote"; 

Question 

"We wish to know whether his position was correct." 

Opinion 

You refer me to Rule Fourteen of Permanent Rules of the City Coun­
cil, which reads in part as follows: 

"When a question is put by the chair, every member present shall 
vote, unless the council for special reasons shall excuse him • • • " 
You also refer to the following provision of your charter: 

"Any member of. the city council, who, being present when his 
name is called. fails to vote on any pending proposition shall be 
counted as having voted in the negative." 

I assume that the charter contains no provision in the matter in ques­
tion except the one above quoted. 

2 McQuillin, Municipal Corporations, § 636 states that: 

• II • • • where an ordinance is enacted in compliance with the 
charter it will not be held void because in its passage one of the parlia­
m entary rules of the council was violated. So the council may abolish, 
modify or waive its own rules . But, of course, it cannot disregard 
mandatory charter provisions." 
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Likewise, in the case of a n inconsistency between the charter and the 
ru les of the council in the matter of a n election, the charter mus t prevail. 

It is my opinion tha t, if onc of the two cand idates for s treet commis­
sioner to whom you refer received the r equired majority of the votes when 
the fi rst ballot was taken, the casting of a blank ballot by one member 
would not by itself invalidate such election. The rule of the council that 
a member mus t vote unless excused is s uperseded by the charter provision 
that, when he is present a nd fa ils to vote, he shall be counted as having 
voted in the negative. .. 

If neither of the candida tes for s treet commiss ioner received the l'C­

quil'ed majority because of the blank ballot, then, of course, there would 
be no election, and a second ball ot would be necessary. Even if one of the 
candidates had the required majority and, on the l·uling of the mayor, a 
second ballot was taken with no objection by any member, such procedure 
would, in my opinion, be equivalent to a reconsideration of the vote origi­
nally taken, a nd then the vote on the second ballot would constitute the 
legal result. 

When a pres iding officer makes a ruling on any question, any member 
of the council objecting thereto may appeal to the council from such ruling. 
If the requi red ma jori ty sus tains the pres iding officer, his ruling becomes 
the rule of the council. If t he required majority cas ts its vote in opposition 
to his r ul ing, t he position taken by the council mus t prevail. If no a ppeal 
is taken f rom a ruling of the mayor a nd the members proceed unanimously 
to follow such ruling, then they must be deemed to have acquiesced therein. 

What has herein been said must be limited to the facts referred to in 
your letter· and as they arc understood by the writer hereof. Any future 
opinion must, of course, be based on the facts involved in a ny ques tion here­
after subluitted. 

Northfield City Att01·ney. 
April 21, 1950. 
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J . A. A. BURNQUIST, 
Attorney Genera1. 

59-A-29 

Expenses-Traveling-Under facts s tated, mayor and council members may 
be reimbursed for t ,·aveling expenses incurred in performing duties of 
oflice-fol1owing doctrine of Tousley v. Leach, 180 Minn. 293, 230 N. 'V. 
788. and Lindquis t v. Abbett, 196 Minn. 233, 265 N. W. 54-M. S. 1949, 
§§ 160.41j 412.181; 412.221, subds. 2 and 6; 350.11-0pinions of Aug. 
17,1905 (No. 346,1906 Rep.), Mal·ch 1,1928, June 10,1931 , May 4, 1933, 
F eb. 5, 1940, and Jan. 5, 1940 (all file 471k), distinguished. 
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Facts 

"During 1950 the Village of Albany made extens ive s treet improve­
ments , and in doing so U. S. Highway No. 52 and Minnesota State 
Highway No. 238, which lie within the limits of the village, carne 
wi t hin the scope of the improvement. The mayor and members of the 

village council made several trips to St. Paul to negotiate a contract 
with the Minnesota State Highway Department. It was also in that 
connection that members of the vi llage council incurred expense for 
meals .• II< • 

"The contracts with the Minnesota State Highway Dep~rtment 
could not very well be negotiated by correspondence, because that would 
have taken too much time. At the time the trips were ' made the village 
had all'eady called for bids and the lowes t responsible bidder had to be 
accepted or rejected within ten days. A delay of the project would have 
cost the village considerable money in re-advertising, etc., and probably 
would have delayed the contract enough so that it could not have been 
completed in 1950." 

The mayor's car was used in making the trips involved. 

Questions 

(1) May the mayor "be paid for the usc of his car [in connection 
with the b'ips involved] at the rate of 6 cents per mile"? 

(2) May the members of the council be reimbursed for their actual 
expenses incu l'l"ed and paid for meals while on the trips involved? 

Opinion 

A question similar to those submitted by you was expressly described 
in Tousley v. Leach (1930), 180 Minn. 293, 230 N. W. 788, a s "vexing." 

The Tousley case was a taxpayer's action to restrain the City of Min­
neapolis and its officers from paying out of funds of the city the expenses 
of certain city offic ia ls in attendance upon meetings in various cities of the 
Mississ ippi Valley Association, the Rivers and Harbors Congress, and the 
Asphalt Association. Plaintiff appealed from an order denying his motion 
for a temporary injunction. The Supreme Court affirmed. A "clearly noted 
departure" from the former "narrow cons truction" of the Jaw controlJing 
the problem presented "in the direction of a less restricted rule" was therein 
expressly noted. The Supreme Court considered the home rule charter 
provisions of the Cit.y of Minneapolis authorizing its council Uto control 
and regulate the cons truction of piers and wharves, or grading said wharves 
into the Miss iss ippi river" and the provisions of the charter relating to the 
general care, supervision, and control of the streets of the city imposed 
upon the city council. In affirming the action of the trial court, the Supreme 
Court said: 
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UIf the purpose is a public onc for which tax money may be used, 
a nd t here is authority to make the expendit ure, and t he use is genuine 
as dis tinguished from a subterfuge or something farcical, there is 
nothing for the CO ll.rt. Whether there shaH be such use is then one 
of policy for the legislature. The trial court finds that there was a 
public use and purpose. After a thorough consideration its view is 
that all was in good faith and that substantial beneficial results came 
to the city. Its pos ition on this point is definite and positive." 

It is to be noted that in the Tousley case the trial court found Uthat 
there was a public use and purpose/' In approving that finding the Supreme 
CQurt did not refer to any specific provision of the city charter of the City 
of Minneapolis authorizing the expenditures of the type in that case in­
volved. On t he contrary, the predicate of such "public use and purpose" 
was found in the general charter provisions referred to hereinabove. 

The Tousley ca se was followed in Lindquist v. Abbett (1936),196 Minn. 
233,265 N. W. 54. Beyond the express suggestion contained in t he Tousley 
case that the "legislature might apply limitations," the court in the Lind­
quis t case Hobserved that there is also the political remedy of voting out 
the officers responsible for any expenditure not approved by thei r constitu­
ents." 

Several opinions of the Attorneys General issued since Augus t 17, 1905, 
have been regarded a s holding that the law does not permit the reimburse­
ment of a vi11age official for actual expenses incurred and paid by him, 
even though they were incurred in the performance of his duties as a mem­
ber of the council. Some of those opinions a ntedate the decision of the 
Tousley case, Others were if>sued s ince. None of the latter, however, refer 
to the Tousley case. In these circumstances, a r eview of these former opin­
ions of the Attorneys General is warranted. 

Attorney General's opinion dated August 17, 1950, printed as Op. No. 
346, 1906 Att'y Gen. Rep., held that, absent legisla tive act fixing the salary 
of the common council of a village or authorizing its common council to 
fix the amount of the salary, the members of the council must serve with­
out any compensation whatever and the counci l was without power to vote 
its members any compensation. That opinion dealt with a situation where 
the law provided no salary or compensation to members of t he common 
council. See McQuillin, Municipal Corporations (2d Ed. ) , Rev. Vol. 2, § 534. 
That is not the situation here considered. 

Opinion of the Attorney General dated March 1, 1928 (471k) , held that 
members of the village council were not en titled to compensation, in addi­
tion to their salaries as fixed by the statute, for performance of their duties 
as members of the council in connection with the village owned-operated 
electric ligh t plant. The legality of expenses appertaining to the office was 
not involved in that opinion. 

Attorney General's opinion dated June 10, 1931 (471k), without refer­
ence to the Tousley case or to any other authority, ruled generally that 
a village officer could receive only such sums a s the la.w a. llows and that 
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he could "receive nothing additional because of loss of time or expenses 
incurred while attending to the business of the village." Neither the 
opinion cited nor the request therefor discloses the nature Q l' the purpose 
of the "business of the village" in connection with which t he expenses in-
volved, if they wore involved, were incurred. , 

Attorney General's opinion dated May 4, 1933 (471k), involved a fact 
situation where four residents of a village composed a special committee 
"to go to athoL' villages" to investigate electric light rates therein. Two of 
the members of the special committee so composed were a lso members of 
the village counci l of the village involved. The then Attorney General con­
cluded, upon the facts there considered, that the two members of the com­
mi ttee who were on the village counciJ made the trip "as taxpayers and 
not as members of the council." 

Attorney General 's opinion dated February 5, 1940 (471k), held that 
a vil1age councilman was not entitled to compensation in addition to his 
salary prescr ibed by law "for time spent by him" in viewing the village 
strcets and in acting on the board of equalization, since such services were 
required to be rendered by a member of thc village council under thc law. 
The situation hcrc considercd is entirely different. 

Attorney General's opinion dated January 5, 1940, without reference 
to the Tousley case or to any other authority, observed that the "compen­
sation of village officials is fixed by statute" and ruled gencrally that there 
was no law l which would permit rcimbursing a village official for actual 
expenses incurred by him, evcn though in the performance of his duties 
as a mcmber of the council. Neither the opinion cited nor the request there­
for discloses the nature or purpose of thc actual expcnses incurred. 

Salaries of the mayor and trustees in villages are prescribed by M. S. 
1949, § 412.181. That statute limits the salaries payable. That statute 
should not) in my opinion, be construed as an im plied restriction upon the 
payment of expenscs appertain ing to the offices of mayor or trustee in the 
villages if those expenses al'c in good faith inclll'l'ed for a purpose which 
is a public onc and jf there is authority to make the expenditure and the 
usc is genuine as distinguished from a sub terfuge. It is true that the Vil­
lage Code contains no specific provision authorizing the payment of such 
expcnses, but it is equally true that the court in the Tousley case predicated 
its decision) no t upon any specific provision of the charter of the City of 
Minneapolis authorizing the payment of expenses there involved, but rather 
upon the general broad authorities contained in that charter hereinabove 
noted. The legal authority for the payment of such expenses might, as 
was done in the Tousley case, be fairly implied from the broad general 
a uthorities confclTed under the law and the purposes and objcctives of 
the particular activity in connection with which the expenses arc incurred. 
Each case must be decided by rcierence to its own peculiar circumstances. 

The following provis ions of thc law might well be cons idered pertinent 
to the pec'uliar circumstances prcsented by your inquiry: 

l 'l'he wl"iler or thnt Olli ll ion undoubtedly meant thet'cby thnt th crc II'n~ no 8Pceiflc sta tutory pro­
visiull Iluthol'i:ting the Illlymcnt of lIuch expenses. 
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M. S. 1949, § 412.221, subd. 2, empowers t he viLlage council "to make 
such contracts as may be deemed necessary or desirable to make effective 
any power possessed by the counci l," 

Sec. 412.221, subd. 6, empowers the village council, among other things, 
"to layout, open, change, widen or extend streets, alleys, parks, squares, 
and other publ ic ways and grounds and to grade, pave, repair, control, and 
maintain t he same· " " ." 

Sec. 160.41 authorizes the governing body of any village to enter into 
agreements with the commissioner of highw8y'S in connection with the 
cons tl'uction and main tenance of trunk highways located over and along a 
street in a village under the circumstances and in accordance with the con­
dit ions in that statute specified. 

We gather from the tenor of your inquiry that it was in connection 
with the negotiation of an agreement between your vi llage and the com­
mi95ioncr of highways as authorized under § 160.41 that the members of 
t he village council made the trips to Saint Paul for conference with the 
commissioner of highways or his representatives. 

In these circumstances, I am of the view that, if the council finds facts 
required to render the expenditures involved legal under t he doctrine of 
the Tousley und Lindquis t cases, s UI)n, namely, (1) that the a ctual expenses 
of the mayor and other members of the village council incurred for the pur­
poses stated were necessarily incurred in connection with a public purpose 
and (2) that the tt'ips here involved were taken fo r a genuine purpose as 
distinguished f rom a subterfuge, the payment of such expenses may be 
legally made. 

The mayor, if he is to be reimbursed fo r the use of his cal', is entitled 
to a rate of not exceeding s ix cents per mile for t he use of his car in mak­
ing the trips involved. M. S. 1949, § 350.11. 

Expenses of the na ture here considCl'ed should usually be authorized 
by appropr ia te action of the counci l p rior to the time that the expenses 
are incurred. I t is OU r understanding that in the matter in question rati­
fication of the action of the members of the village council in making the 
trips involved is necessary. Such ratification and the payment of such 
reimbursemcnt should be based on findings of fact by the council required 
to make the expenditures legal under t he doctrine of the cases hereinbefore 
cited. 

Albany Village Attorney. 
December 26, 1950. 

LOIVELL J . GRADY, 
Assis tant Attorney General. 

471-K 
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144 
Public Employees Retirement Associalion-Membership-To be eligible for 

non-employee membership an employee must have 10 years consecutive 

public service immediately before he ceases employment-M. S. A. 
353.14. 

Facts 

M became a contributing member of the Public Employees Retirement 
Association on March 1, 1944. At that time M. S. 353.09 provided that in 
order to be eligible for non-employee membership following termination of 
public employment, a person would be required to have ten years of public 
service and fo ur years of contributol'Y membership to his credit. However, 
the act was amended in 1947 by Chapter 18, which provides that the ten 
years of public service must be consecutive. M, who retired from public 
service January 1, 1949, does not have ten years of consecutive public serv­
ice to her credit, although she has ten years of nonconsecutive public serv­
icej nevertheless, M claims that she is entitled to non-employee membership. 

Question 

Whether M is entitled to non-employee membership in the association 
even though she has not ten years of consecutive public service to her credit. 

Opinion 

As stated at the time M entered the Public Employees Retirement Asso­
ciation as a new member, March 1, 1944, the statute s imply required four 
years of contributory membership and ten years of public service, not neces­
sari ly consecutive. The amendment of 1947, Laws 1947, Chapter 18, pro­
vides that ten yeal's of consecutive service are required before an employee 
can become a non-employee member. The question is raised as to the validity 
of the amendment which changes the law as it read at the time she entered 
the a ssociation. 

I cannot see any material dissimilarity between that situation and a 
similar s it ua tion in the State Employees Retirement Association. 

The Minnesota State Employees Retirement Association Fund was con­
s idered in the case of Hessian v. Ervin, 204 Minn. 287, 283 N. W. 404. As in 
the case of the Public Employees Retirement Association, membership in the 
State Association was optional with the s tate employees who were such at 
the time the law took effect, but new state employees were automatically to 
become members of the association by the acceptance of state employment, 
and each member was required to contribute to the l'etirement fund by 

. deduction from his wages or salary. The court said: 

UPlaintiff so far has no right of an irrevocable or irrepealable 
nature in or to the fund, or any part of it. * • * Nor will rights 
accrue for him until performance of the conditions precedent to pay-
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ments from the fund, i.e., retirement after contributing for the statu­
tory period. Even then it may be doubttul whether there will be a 
vested ]'ight to anything except payments already accrued." 

The same Sta te Employees Retirement Association law was under con­
sideration in the case of Johnson v. State Eml) ioyces Retirement Association, 
208 Minn. Ill. 292 N. W. 767, where t he court held that a pens ioner or bene­
ficiary has no vested right in a pension thereunder except as payments be­
come due him absolutely under the law. It further held that any legislature 
had t he power to alter or modify the pension law as it saw fit . It also held 
that to change or reduce the amount of the monthly annuity paid the plaintiff 
would not be violative of the constitution. 

The court in the last case cited quotes and approves the following quo­
tation from a Texas case: 

II ••• It is well settled that the mere circumstance that a part 
of a pension fund is made up by deductions from the agreed compensa­
tion of employees does not in itself g ive the pensioner a vested right 
in the fund, a nd does not make it any less a public fund subject to 
the contl'ol of the Legislature." 

See also State ex reI. Krake v. Minneapolis Fire Department Relief 
Association, 205 Minn. 54, 284 N. W. 884, which supports the doctrine that 
the legislat ure has the right to change the law. 

Relying upon these authorities, I am of the opinion that the legisla­
ture had the right to change the law so as to make ten years consecutive 
service a prerequisite to non-employee membership, and that M, not hav­
ing such consecutive service, is not eligible to non-employee membership. 

The conclusion reached is further supported by the following : 

Minnesota Statutes 1941, Section 353.14 (being L. 1931, Ch. 307, § 16, 
as amended by L. 1941, Ch. 285, § 8) , contained this language : 

"Nothing done under the tel'lllS of this chapter shall create or give 
any contract rights to a ny person, except the right to receive back 
upon withdrawal from the association, through separation from the 
public service, any sa lal'y deductions made or assessments paid here­
under." 

The language la st above quoted is found in Laws 1943, Ch. 167, p. 231. 
The same provis ion in identical words is found in the compilation and re­
vision of the General Statutes of the state which was filed pursuant to the 
act approved March 8, 1945, and quoted in the preface to M. S. A. 1945, 
page Ill, § 1, Subd. l. 

The act last referred to provides: 

"The compilation and revision of the general statutes of the state 
of Minnesota of a general and permanent nature, prepared by the 
revisor of statutes under the provisions of Laws 1943, Chapter 545, 
and filed in the office of the secretary of state on December 28, 1944, 
is hereby adopted and enacted as the 'Minnesota Revised Statutes'." 
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This compilation containing the language above referred to is on file 

in the office of the Secl'ctm'y of State. However, in printing M. S. A. 1945. 
the language above referred to was omitted. It was likewise omitted in the 

printing of the Sess ion Laws of 1945. See Ch. 78, p . 116. 

However, as that provision was in the compilation fil ed by the revisor 

of sta~utesl it was and s till is t he law. See State ex re1. Bergin v. 'Vashburn. 
224 Minn. 269, 273, 28 N. W. 2d 652. 

TheJ'efol'e, at the time 1\1. became a contributing member of the Public 
Employees Retirement Association on March 1, 1944, and ever since that 
t ime, the statute law has contai ned the provis ion that no person should 

have any contract l'ights other than the right to r eceive back the payments 

made by the member from his sa lary. 

Inas~1Uch as the law at all times involved in your question contained 
a provi sion that no person should acquire any contrac t rig hts other than 
the r ig ht to a return of his contributions, I reiterate the opinion first above 
expressed that hi cannot compel the Association to accept her as a non­
employee mcmber. 

RALPH A. STONE, 
Assis tant Attorney General. 

Public Employees Retirement Association. 
March 23, 1949. 

145 

331-B-1 

Res idence-Assessor appointed by village manager-Assessor need not be 
resident of vil1age either a t time of apJ10intment or during term of serv­
ice-M. S. A. 351.02 (4) has no a pplication - Opinions of Dec. 19, 1945 
(Public Utilities Commission ), a nd Nov. 16, 1949 (in r e Village Hosp. 
Bd. members), (both file 1001h) s uperseded-Opinion of Feb. 2, 1934, 
prin ted as 151 in 1934 RepOL·t, Opinions dated March 8, 1940, and Janu­
ary 9, 1950, (Vi llage Board of H ealth) (both file 225i-6) a nd Opinion 
March 21, 1947, (Vi llage Police Officcr ) (file 785s ) di stinguis hed. 

Facts 

"This is an inquiry re la tive to the appointment of an assessor by 
a village operating under Optional Pla n B as authori zed by Chapter 
119 of the Laws of Minnesota, 1949." 

"Because lhe s tatute above r eferred to is not clear and e~plicit," you 
s ubmit this 
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Question 

"Whether 01' not an assessor is a head of a department, subordinate 
officer or employee author ized to be appointed by the manager by Sub­
division 3 of Section 81, Chapter 119, supra,"1 

Opinion 

Although you do no t so speci fically s tate, we assume that the Village 
of Mound constitutes a separate election and a ssessment district. 

In any village adopting and operating under Optional Plan B of village 
government, the village assessor is an appointive officer, l'ather than an 
elective officer . The assessor in s uch village is appointed by the village 
manager. 

M. S. A. 412.611 pl'ovides : 

HThe form of government provided in Optional Plan B shall be 
known as the council -manager plan. The counci l shall exercise the leg­
islative power of the village and determine all matters of policy. The 
village manager shall be the head of the administrative branch of the 
village government and shall be respons ible to the council for the proper 
administration of all affairs relating to the village." 

M. S. A. 412.651 prescribes the powers and duties of the village mana­
ger. Subel. 3 of the last c.ited section, so far as here pertinent, prescribes 
that the village manager-

" ••• shall appoint upon the bas is of merit and fitness and sub­
ject to any applicable civil service provisions * • * all heads of de­
partments, and all subordinate officers and employees ••• . " 

Under the standard fO I'm of village government, the office of aSsessor 
is an elective office (see M. S. A. 412.021, subd. 2); whereas, under the 
form s of village government provided by Optional Plans A, B, and C, the 
office of assessor is an appointive, rather than an elective office. 

The Jast above quoted portion of M. S. A. 412.651, subd. 3 is the statu­
tory authority for the village manager to appoint the assessor in villages 
operating under Optional Plan B. 

Question 

"Whether or no t an a ssessor appointed to serve in a village operat­
ing under the Council -Manager Plan (Optional Plan B) is required to be 
a res ident of s uch village 

(a) at t he time of his appointment and 

(b) during the term of his service?" 

lL. 1949. c. 119, the New Vi\tnge Code. is now coded liS M. S. A. 412.011 -4 12.931. In nddition 
to the s tnndard form of v illuge government there I)mvided for . lhe code nuthoritCfl the adop­
tion by the electors of any villnge of one or three ndtli t iflnu l, lIepnrat c, nnd dis tinct plnns of 
viJ!uge govern ment. known us Optional Plan A, Optiona l P lnn D, and Optional Pla n C. See 
M. S. A. 412.54 1-412.571. M. S. A. 412 .601-412.'151 npply only to villages adopting lind oper­
utina under Optional Plnn n, the council-manager plnn. 
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Opinion 

Generally, in the absence of constitutional, s tatutory, charter, or ordi­
nance provision, residence within the district over which jurisdiction of 
office extends is unnecessary to eligibility. See State ex reI. Brazda et at. v. 
Marsh (1942),141 Neb. 817, 6 N. W. 2d 206. 

The decided weight of authority supports the view that residence 
within the district or other political unit for which nn officer is appointed 
is not a necessary qualification of such officer, in the absence of an express 

constitutional, s tatutory, charter, or ordinance provision requiring such r esi­
dence. See annotation in 120 A . L. R. at p. 672, and cases there cited. 

In 42 Am. Jur., Title "Public ·Officers," § 45, p. 914, at p. 915, we find 
this statement of the general rule: 

II A candidate for election or appointment to an office of a district 
or other political subdivision or unit may be required by provision of 
the Constitution, statutes, or ordinances to be a res ident or inhabitant 
thereof. Thus, county officers, or certain county officen, may be required 
to be residents of the county. and city officers to be res idents of the 
city or of a particular part of the city, a s where councilmen are re­

quired to reside in the ward from which they are chosen. But where 
residence within the dis tric t or political unit is not made a condition of 
eligibility to holding office therein by express provisions of the law, 
such residence is generany considered not necessary, even though eJigi­
bility to the same office may require a stated period of residence in the 
s tate. So, in t.he absence of constitutional, statutory, or ordinance pro­
vision requiring it, it may not be necessary that a person be a resident 
of a city in order to be eligible to a city office, Stich as the office of clerk 
and treasurer, or city attorney." 

The village code contains no specific requirement for residence within 
the assessment dis trict of an assessor to be appoin ted by the vil1age mana­
ger under Optional Phm B. We assume, from the tenor of your inquiry, 
that there is no ordinance in the Village of Mound requiring that a person 
be a resident of the village in order to be eligible to appointment to the 
office of assessor under Plan B. There is no constitutional provis ion so re­
quiring. Nor is there any general statutory provis ion requiring such resi­
dence as a condition or eligibility for appointment to that appointive office, 
unless i t can be successfully claimed that 1\1. S. A. 351.02, the so-called 
"vacancy statute," implicitly requires res idence within the village for which 
the a ssessor is appointed as a prerequis ite of his eligibility to appointment. 
We examine that claim.2 

2"J'his c lnim IK eXlim incd herein o nly in r espect of RJ)J)(l intive ollicCil whel'c n either cons titu. 
tlonal, s tntutory. chll r ter. nor ordin nnce IJroviKion I'CQ uin.'8 M..'\I itlencc ill the dh. t l·ict ilK Ii con. 
dition of elig ibili ty. All e lective ofli ccrs mus t. of COUI'<Ie. be quul i1lcd ,"olel'l u nd must be, con­
lequelltly. rcs idcnu or the e lection dh;trict Cor at Ico.st SO dll.YI next pdol' to t he dale or the 
election at which tbey are cholen. 
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M. S. A. 351.02, so far as here pertinent, provides: 

" Evel'Y office shall become vacant on the happening of either of 
the following events, before the expiration of the term of such office: 

Ii • • • 

"(4) His ceasing to be an inhabitant of the state, or, if the office 
is local, of the district , county. city or village for which he was elected 
or appointed, or within which the duties of his offlce nre required to be 
discharged ; ••• ;' 

It seems clear that the above quoted provis ion of M. S. A. 351.02 can 
have no possible application except to a present incumbent of a public 
office. So fal' a s here pcrtinent, that quoted provision of the statute has 
reference to the officer's "ceasing to be an inhabitant of the * •• village 
for which he was· • • appointed, or within which the duties of his office 
are required to be discharged." It is only the ceasing to be an inhabitant 
of the village that creates t he situation which requires, or even justi fies, 
the application of the quoted provisions of the statute here considered. 
That statute can have, therefore, no possible application to the appointment 
of the a ssessor under Plan B when at the time of his appointment he was 
not a resident of the village. Res idence in the viUage at the time of such 
appointment is not a condition of eligibility, under the statute or otherwise. 
That s tatute provides, then, no basis from which the eligibility of the pros­
pective appointee may be determined prior to his appointment. Accordingly, 
I conclude that an appointee to the office of village assessor in a village 
operating under Plan B is not required to be a resident of the village at 
the time of his appointment . . 

The question then at'i ses: If residence is not a condition of eligibility 
to appointment, does M. S. A. 351.02 (4), in absence of a constitutional, 
statutory, char te r, or ordinance provision so requ iring, compel the conclu­
sion that res idence within the poHtieal unit is a condition or requirement of 
tenure? I think not. 

The above quoted portion of M. S. A. 351.02 has, in my opinion, no 
application in the absence of constitutional, statutory, charter, or ordinance 
provision requiring res idence wi t hin the district or political unit as a con­
dition to eligibility to holding the appoin tive office. It is applicable only 
to those appointive offices where residence with in the district is by consti­
tutional, statutory, char ter, or ordinance provis ion made a condition of eli­
g ibi lity. In other words, M. S. A. 351.02, paragraph (4), above quoted, was 
intended by t he legislature to provide that, if r esidence in the district or 
political unit is made by constitutional, statutory, charter, or ordinance provi~ 
s ion a qualification or condition of eligibili ty for the office, t he "ceasing 
to be an inhabitant" of the district by t he appointed officer is one of the 
grounds upon which an office "shall become vacant.1I 

Attorney General Burnquist, in his opinion dated May 19, 1941 (file 
59a-5), considel'ed the question as to whether it was "mandatory that the 
city attorney [of the City of South St. Paul] be a resident of South ~t. 
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Paul." There was no express constitutional, statutory, charter, or other 

provision requiring the city attorney of South St. Paul to be a resident 

thereof. The charter of the City of South St. Paul provided for the appoint­
ment of the city attorney-an officer under the charter. Attorney General 

Bumquist held that it was not mandatory that the city attorney of South 
St. Paul be a residen t of that city either at the time of his appointJTlcnt 
01' during t he term of se rvice. In that opinion the Attorney General re­
f en'cd to the provision of M. S. A. 351.02, paragl'Qph (4), hereinabove con­
s idered, but held that that provision "does not apply to an officer when the 
incumbent at the time of his appointment was not a res ident of the dis­
trict that he serves and is not required by constitutional, statutory, charter 
or ordinance provision to be a res ident of the district for which he is elected 
or appointed." Implicit in that opinion is the clear recognition that the 
test of the applicability of M. S. A. 351.02, paragraph (4) is, not whether 
the appoin tee is an officel' of the political unit involved, but whether resi­
dence within that unit is made, by some constitutional, statutory, charter, 
or ordinance provis ion, a condition of eligibility to appointment to and 
tenure of the office. 

That test was applied in Attorney General's OpInIOn dated March 22, 
1944 (file 12c-4). That opinion holds that, where a person was elected 
township assessor and during his tenure a s s uch officer ceased to be an in­
habitant of the tOWJls hip, a vacancy in the office occurred under M. S. A . 
351.02 (4). That result follows because, the office there involved being an 
elective office, only a qualified elector of the township was eligible for elec­
tion to the office. Res idence in that case was a condition of eligibility be­
CRuse, to be qualified a s an elector of the townsh ip, the person was r equired 
to be a resident of the State of Minnesota for s ix months and of the election 
district for 30 days next preceding the day of the election at which he WaS 
chosen assessor. 

That tes t adopted by Attorney General's opinion of May 19, 1941, above 
cited, was likewise followed, without reference either to that opinion or to 
t he so-called vacancy statute, in opinions of t he Attorney General dated 
March 8, 1940, and January 9, 1950 (both file 225i-6), holding that, where 
a village has a board of health, one member thereof must be a physician 
who need not be a res ident of the village. 

Other opinions of the Atto rney General, hereinafter referred to, have 
dis regarded the test adopted by Attol'Oey General's opinion dated May 19, 
]941. Such an opinion is Attol'ney General's opinion dated February 2, 
1934, appearing as Opinion No. 151 in Report of the Attorney General for 
1934. The ques t ion t here cons idered was whether or not the city council 
of a city of the fourth class might appoint a commissioner to the water, 
light, power, and building commission, under what is now M. S . A. 453.01 
et seq., when the prospective appointee was not a resident of nor living 
within t he corporate limits of the city. The enabling act of the legislature 
considered in that opinion contained no specific requirement of residence of 
the commissioners. The writer 'of that opinion cons idered at length the pro­
visions of the legislative act involved and concluded therefrom Uthat it was 
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the intention of the legislature that commissioners so appointed under said 
section should have the same qualifications as to residence as that required 
of an elective officer of the municipality," and that, therefore, a person, 
in order to be eligible to hold office a s a member of the commiss ion, was 
required to be an inhabilant and res ident of the city. Assuming, without 
conceding, the correctness of that opinion, it can serve as no binding prece­
dent for this opinion, for the reason that, when the legislature provided 
for the appointment, ra ther than for the election, of an assessor in villages 
operating under Optional Plan B, i t cannot be said that it was the inten­
tion of the legislature that the appointive assessor under tha t plan should 
have the same qualifications fiS to residence a s that required of an elective 
assessor. 

Opinion of the Attorney General dated December 19, 1945 (file 1001h), 
followed without discussion in opinion of the Attorney General dated Novem­
ber 16, 1949 (file 1001h), held that members of a village hospital board 
a ppointed pursuant to the authority of L. 1945, c. 102 (M. S. A. 447.05-
447.07), were required to be res idents of the village wherein the hospital 
was located. That conclusion was reached by the writer of that opinion by 
reference to M. S. A. 351.02 (4), but without reference to the test adopted 
by the Attorney General in his opinion of May 19, 1941. 

To the extent that the two opinions las t cited are incons istent herewith, 
I am authorized to say that the same are superseded. 

Attorney General's opinion dated March 21, 1947 (file 785s), applied 
M. S. A. 351.02 (4) to a vi1lage cons table who also acted u as a policeman 
within the village." It was assumed in that opinion that the appointment 
of the village constable to act as policeman was made pursuant to Minne­
sota Statutes 1945, § 412.19, subd. 5. That opinion likewise disregarded 
the test of the applicabili ty of M. S. A. 351.02 (4) adopted by the Attorney 
General in his opinion of May 19, 1941, but the conclusion of the March 21, 
1947, opinion may have been influenced by the circumstance that the police­
man involved was also a village constable, an elective officer of the vi11age, 
and also by the circumstance that, from a consideration of all the provi­
sions of R. L. 1905, c. 9, of which § 412.19 was a part, and the character of 
the duties of a policeman, it was the intention of the legislature that the 
policeman should possess the same res idential qualifications as an elective 
officer of the viJJage. In llny event, the las t cited opinion of the Attorney 
General furnishes no precedent for the particular problem here considered. 
In providing for the optional plans of village government in the New Vil­
lage Code, the legislature had a purpose in substituting the appointive for 
the elective method of selecting the a ssessor in the villages adopting any 
one of those plans. Its purpose, it seems quite clear, was to provide a 
method of securing the highest poss ible order of adminis trative competence 
in that responsible position. It is to be noted that, under Optional Plan B 
of village government, the village manager is specifically required to make 
all the appointments of Hall heads of departments, and all subordinate offi­
cers and employees" "upon the basis of merit and fitness." 
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Accordingly, I conclude, in response to your specific inquiry here con­
sidered: (1) that the assessor appointed to serve in a village operating 
under the council-manager plan (Optional Plnn B) is not required to be a 
resident of the village at the time of his appointment; and (2) that an 
assessor appointed to serve in a village operating under the council-manager 
plan (Optional Plan B) is not required to be a resident of the village dur­
ing the term of his service. 

Nothing in this opinion shall be construed as being applicable to the 
appointment of a deputy assessor appointed under the provisions of the 
New Village Code. Section 16 of the New Village Code (M. S. A. 412.131) 
in part provides that any a ssessor "may appoint a deputy assessor as pro­
vided in Minnesota Statutes, Section 273.06." See opinion of the Attorney 
General March 15, 1950 (file 12b-4), a copy of which is herewith enclosed. 

LOWELL J. GRADY, 

Mound Village Attorney. 
April 4, 1950. 

146 

Assistant Attorney General. 

12-B·4 

Residence - Deputy village assessor - Deputy must be citizen of village­
M. S. A. 412.131; 412.901; 273.06. 

Question 

"May the Village lawfully expend Village funds to deputy assessors 
not living within the Village, but who do have residence within the 
County when there are no available deputy assessors within the Vil­
lage ?" 

Opinion 

The new Village Code was enacted by L. 1949, c. 119 (now coded as 
M. S. A. 412.011 et seq.) . It is applicable to all villages (M. S. A. 412.901). 
Section 16 (M. S. A. 412.131) of the Village Code deals with the duties of 
village assessor. That section, in its portions pertinent to your inquir y, pro­
vides in part: 

If ••• Any assessor may appoint a deputy assessor as provided 
in Minnesota Statutes, Section 273 .06." 

M. S. A. 273.06 provides us follows : 

"Any aSsessor who deems it necessary to enable him to complete 
the Jisting and valuation of the property of his town or district within 
the time prescribed, with the approbation of the county auditor, may 
appoint a well-qualified citizen of his town or district to act as his assist­
ant or deputy , and may assign to him such portion of his district as 
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he thinks proper. Each assistant so appointed, nfter giving bond and 
taking the required oath, shall perform, under the direction of the 
assessor, aU the duties imposed upon a ssessors by this cha pter ." 

The "district" means the assessment district . The Village of Fridley is 
the a ssessment district. The statu te is pla in in respect of the qualifications 
of a person eligible to appointment by the a ssessor as deputy ass~ssor. Such 
person must be a well-qualified citizen of the a ssessment dis trict . There is 
no statutory authori ty for the appointment of a deputy assessor of the vil­
lage who is not a citizen of the village. 

Fridley Village Attorney. 
March 15, 1950. 
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LOWELL J. GRADY, 
Assistant Attorney General. 

12-E 

Residence-Residence within the village is not a condit.ion to eligibility for 
appointment of employee in municipal liquor s tore - Police officers: 
Appointed by council. Absent ordinance requiring same, res idence 
within a village is not a cond ition of eligibility to appointment as or 
tenure of police officer in village. 

Question 

Is there any requirement a s to the res idence of an employee ap­
pointed to work in the municipal liquor s tore? 

Opinion 

M. S. 1949, § 412.111 authorizes the village council to "appoint such 
officers, employees, and agents for the village a s may be deemed necessary 
for the pl.'oper management and operation of village affairs." The village 
code (M. S. 1949, §§ 412.011, 412.921) contains no specific requirement for 
residence within the village of an employee of the municipal liquor store 
appointed under the authority of § 412.111, nor is there any general statu­
tory provision r equiring such res idence as a condition of eligibility for 
appointment as an employee in a munieipal liquor store. 

Aecordingly, unless an ordinance of the village involved requires such 
residence a s a condition of eligibility to the appointment involved, your 
specific inquiry is answered in the negative. 

Additional Facts 

"The village council wishes to appoint a police officer." 
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Question 

"Is there any requirement a s to res idence of such an appointee 7" 

Opinion 

This presents a morc diffi cult question. 

We a ssume for the purposes 'of this opinion, that the village involved 
has not established a police civil service commission in pursuance of M. S. 
1949, § 419.01, and that the police officer will be appointed by the council 
in pursuance of the authority conferred by M. S . 1949, § 412.111. 

A policeman appointed under the statute last cited is an "officer" of 
the village. See Dunnell's Minn. Digest (2 Ed.), § 6589 ct seq.; Parker v. 
Travelers' Ins. Co., 163 S . E. 159, 174 Ga. 525. 

General1y speaking, l'cs idcnce within the district or other political unit 
for which an officer is appointed is not a necessary qualification for such 
office in the absence of a constitutional, statutory, charter, 01' ordinance pro­
vision requiring such res idence a s a condition of eligibility to appointment. 
See Attorney General's opinion da ted April 4, 1950 (file 12b-4), a copy of 
which is he rewith enclosed, and the authorities therein cited. 

The village code contains no specific requirement for residence within 
the village as a condition of eligibility for appointment to the office involved. 
Nor is there a constitutional or general s tatutory provis ion requiring such 
residence as a condition of eligibility for appointment. 

Accordingly, unless an ordinance of the village involved requires s uch 
residence as a condition of eligibility to the appointment involved, your 
specific inquiry is answered in the negative. 

You will note that the above cited Attorney General's oplDIon dated 
April 4, 1950, holds that if r es idence is not a condition of eligibility to 
appointment, M. S. 1949, § 351.02, (4), in the absence of a constitutional, 
statutory, charter 01' ordinance provis ion so r equiring, residence within the 
political unit is not a requirement of tenure of t he office. The village code 
contains no specific l'cquirement t hat res idence within the village is a con­
dition of tenure of the office involved, Nor is there any constitutional or 
general statutory provision so l'equiring. An ordinance of the village may 
so require, 

Benton County Attorney, 
December 20, 1950. 

LOWELL J. GRADY, 
Assistant Attorney General. 

218-R 785-8 
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148 
S urety bond - Agreement - Bid - County Board may enter into agreement 

with onc bonding company to write a ll bonds for its officers and em­
ployees if s uch officers and em ployees (treasurer eXCcl}ted) consent; 
county need not adver tise for compe titive bids on furnishing of s uch 
bond-M. S. 1949, § 574.19; 382.153; 375.21, subd. 1. 

Facts 

It has been suggested that bonds furnished by all coun ty officers and 
employees be written by onc bonding company ; that such bonds might be 
pl'ocured at n J'educed rate if one company wrote all t he bonds; that the 
county board agree to such a transaction a nd authorize and designate a 
bonding com pan)' to write the bonds for all employees a nd pay t he premium 
therefor. 

Ques tion 

May the cou nty board entcr into an agreement with one bonding com­
pany to write all the bonds for its officers and employees? 

Opinion 

Subject to the qualifications hereinafter expressly s tated, your specific 
inquiry is answered in the affirmative. 

This office has held that there is a distinction to be made between the 
bond of the county treasurer and the bonds of other county officers or em­
ployees. 

The co unty board has the right, under M. S. 1949, § 574-.19, to designate 
a surety to write the bond of the county treasurer. See opinion of the At tor­
ney General dated November 13, 1946, fil e 450b, copy of which is enclosed. 

As to bonds required of other county officers in count ies having a popu­
lation of 250,000 or less l

, this office has held that the officer s furnishing 
the bond has the righ t to des ignate the surety:!. See opinion of the Attor- ' 
ney Gencral ~ated October 30, 1950 (45d), supplemented by opinion dated 
November I , 1950 (45d), copies of which are enclosed. If that be true, 
the officer's right of selection may not be defeated simply by the county 
board's entering Uinto an agreement with one bonding company to write 
all the bonds for its officers a nd employees." All the officers and em­
ployees involved, 01' any number of them, may, of course, consent to an 
arrangement whereby the county board enters into an agreement with one 
bonding company to write t heir respective bonds and thel'eby waive their 
right to select t he surety on t heir respective bonds. Such officers or em­
ployees a s may refuse 01' fail to consent to such arrangement would, of 
course, retai n their right to choose their own surety, 

lAs to eou nl.le! contnining more thnn 250 ,000 populntlon. it is v rov idl'<l by M. S. 1949. , 
382.158 thnt the cO\lnly bOllrd mny des ignate the s UI·cty. 

~Th Q bond submitted by lhe ofllcer or cml)loy~ is , of co Ut'1le. ~lIbjl,(; t. to IIPlll'ovui o r d isnpilrovui 
by the county board . Sec op inio n dnted Octobe r 80. 1950 (45d ). 
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In the event all or any number of such other officers and cn1;ployees con­
sent that the board should enter into t he arrangement here involved, we 
understand YOU!' inqu il'Y to raise this further 

Question 

Is the County Board of Olmsted County required to advertise for com­
petitive bids for the furnishing of the bond of such other officers and em­
ployees involved in the proposed arrangement ? 

Opinion 

This question is nnswcl'cd in the negative. 

M. S. 1949, § 875.21, subd. 1, requ ires tha t in coun ties having less than 
75,000 population "no contract for work or labor, or for t he purchase of 
furnitw'c, fixtures, or other property, * •• the estimated cost or value of 
which shall exceed $1,000, shall be made by the coun ty board without first 
advertising for bids or proposals in some newspa per of the coun ty." 

Even though Olmsted County is within t he c1assification of 375.21, 
subd. 1, as to popula t ion, 1 am of the v iew that the subd ivis ion is inapplicable 
to your s pecific inquiry, because : (1 ) the bonds of county officers do not 
run to the county but to the state ; they a re contracts of indemnity to pro­
tect the stat.e even though the county might enforce t he bond involved for 
the benefit of the county; (2) the i Ul'Ilishing of such a bond does not in­
volve " the purchase of fur niture, fixtures, or other property" within the 
menning of 375.21, slIbd. 1. 

Olmsted Coun ty Attorney. 
December 5, 1950. 

149 

LOWELL J . GRADY, 
Assistant Attorney General. 

45-D 

Surety bond - Schedule or pos it ion insura nce policy - City whose charter 
provides for execution of bonds to it by its officers is not authorized to 
take out schedule or pos ition insurance l)oiicy in lieu of individual bonds. 

Question 

May the city counci l of Owatonna d irect the bonding of its officers, with 
the exception of the treasurer of the hospital board, by a blanket bond 
instead of l'equiring that they give separate bonds as at present? 

Ans wer 

Chapter III, Sec. 5, of the city charter provides that the city officers 
therein named, and such other ofTiccrs as the council may direct, shall execute 
such bonds to the city. as the council may direct a nd approve. This is the 
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only provision in the city charter relating to the bonding of city officers, 
with the exception of Chapter X, Sec. 3, which provides for the bonding of 
the treasurer of the hospital board. There is no provision in the charter 
authorizing a blanket bond. By a "blanket bond" we presume you mean 
a schedule or pos ition insurance policy. 

It is therefore our opinion that the only bonds for city officers author­
ized by the charter are individual bonds executed by each officer personally, 
a s principal, and that the council has no authority to provide for a blanket 
hond for all city officers . 

Your charter, of course, may be amended so a s to make this pennissible. 
In this connection we wish to call your attention to M. S. A. 574.02, under 
which the state may take out a schedu.le or position insurance policy in lieu 
of requiring the execution of individual bonds. 

Owatonna City Attorney. 
November 17, 1949. 

OFFICERS 
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IRVING M. FRISCH, 
Special Assistant Attorney General. 

69-A-8 

Board of audit - Compensation - De facto member of board performing 
du ties as such under color of right - Compensa tion paid to him t herefor 
cannot be recovered by county - M. S. A. 385.06. 

Facts 

"County commISSIOner X was chairman of the County Board of 
Commissioners during the year of 1948. At n meeting of the Board of 
County Commissioners held January 4th, 1949, Y was elected chairman. 
During the firs t part of January, 1949, the County Auditor notified com­
missioner X, who was chairman of the Board during 1948, that the Board 
of Audit would meet on the 21st day of January. Apparently the County 
Auditor overlooked the fact tha t the chairman of the board had been 
changed since the Jas t audit had been made. 

uCommissioner X came to the county seat pursuant to said call on 
January 21s t and together with the Clerk of Coud and the County 
Auditor, audited the books of the County Treasurer pursuant to the 
provis ions of Section 385.06, Minnesota Statutes. 

"Thereafter commissioner X fil ed a b ill with the Board of County 
Commissioners for $19.00, being $14.00 mileage and $5.00 per diem for 
making said nudit and the claim was duly allowed by the County Board 
and paid by the County Auditor." 
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Questions 

1. UWhethcr or not the payment of this cJa im was a lawful expendi­

turc"; and 

2. "If the expenditure was not lawful, can the County take action 
against the commissioner to recover the money so paid him?" 

Opinion 

M. S. A. 385.06 provides that the chai rman of the county board, the 
county auditor, and the clerk of the district court of each county shall con­
stitute a board of audit and t hat the board of audit shall meet and perform 

,its statutory duties at least three times a year. For such services the mem­
bers of the board of audit are entitled to the statutory allowance of neces­
sary mileage traveled and the statutory $5.00 pel' diem. 

In my opinion, on the 21st day of January, 1949, Commissioner X was 
a de facto member of the board of audit. He performed the services required 
by t he statute of such member. He has been paid for such services by the 
county. The expenditure involved is justifiable. It is not recoverable by the 
county from Commissioner X. 

During the year of 1948 and at lea s t until the 4th day of January, 1949, 
Commissioner X, as chairman of the county board, was a statutory and 
de jure member of the board of audit. From January 4, 1949, when Mr. Y 
succeeded Mr. X as chairman of t he county board, until at least subsequent 
to January 21, 1949, Commissioner X continued as a member of the board 
of county commissioners. 

In 43 Am . JUl'. at § 484, under the title upublic Officers," we find this 
general statement of t he rule : 

"The rule has been generally s tated that where an officer under 
color of right 01' title continues in the exercise of t he functions and 
duties of the office without legal authority afte r his term of office has 
expired, or after his authority to act ha~ ceased, he is an officer de facto." 

That the acts of Commissioner X in the excrcise, undcl' color of title to 
membersh ip on the board of audit, of the duties thereof are valid, notwith­
standing tha t Commissioner Y was then the de ju re membel.· of the board 
of audit, see Carli v. Rhener, 27 Minn. 292, 7 N. W. 139. 

With reference to the second ques tion, it should be no ted that Commis­
sioner X was not a mere in truder 0'" usurper in perform ing the f unctions on 
January 21, 1949, of a member of the board of a udi t. He rendered the serv­
ices for which the s tatute allows $5.00 ; he traveled necessarily, for which 
the statute allowed him $14.00. The county has paid the total of $19.00 to 
Commissioner X. Under t hese circumstances, I am of the view t hat the 
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amount so paid to the commissioner cannot be recovered by the county 
where it does not appear that the commissioner acted in bad faith. See 
43 Am. Jur., § 491, under the title "Public Officers." 

Marshall County Attorney. 
July 25, 1949. 

151 

LOWELL J. GRADY, 
Ass istant Attorney General. 

541 

Coroner - Mileage - \Vhen coroner rides with sheriff - M. S . A. 367.11. 

Opinion No. 79, 1932 Repor:t, affirmed. 

Opinion No. 206, 1940 Report, reversed. 

Question 

Is the coroner entitled to "mileag~ at ten cents per mile for necessary 
travel" under M. S. A' I § 357.11, when the coroner "rides with the sheriff 
••• and does not use his own automobile or incur any actual expenses 
in regard to traveling to or from" the points required by the performance 
of his official duties? 

Opinion 

The question is answered in the affirmative. 

M. S. A ., § 357.11, is a statute which fixes the compensation of coroners. 
It is not a r eimbursement statute. It does not prescribe an amount to be 
paid in reimbursement of expenses incurred or paid. It prescribes the com­
pensation of the office. Accordingly, the coroner is entitled to ten cents per 
mile for actual mileage necessarily traveled in connection with the perform­
ance of his duties. See 1932 Attorney General's Report, opinion No. 79. 

Opinion No. 206, 1940 Attorney General's Report, in so far as tl)e same 
applies to the mileage allowance payable to the coroner, is reversed because 
that opinion seems clearly to be predicated upon the false assumption that 
M. S. A., § 357.11, is a ureimbursement" statute. 

Brown County Attorney. 
March 31, 1949. I 

J. A. A. BURNQUIST, 
Attorney General. 

IOS-A 
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152 
County attorney - Duties - Collections - Not duty of county attorney to 

attempt collection of accounts due county arising from operation of 
hos llil.al, but it is his duty to conduct litigation in behalf of the county 
if suit is brought thereon - M. S. A. 388.05. 

Ques tion 

Is it the duty of the county a t torney to col1eet delinquent accounts due 
to a county hospital operated under M. S. A. 376.01 et seq.? 

Opinion 

I take it that the hospital is opera ted under M. S. A. 376.06. Sec. 376.15 
gives the county sanitarium commiss ion the power to fix the Bmount to be 
chat'ged for the carc, treatment and maintenance of each patient. When a 
patient is unable to pay and has no kindred liable therefor, he may be 
admi tted wi thout charge. The commission may fix a charge according to 
the patient's ability to pay. Ot her arrangements are specified in this section 
for other ca ses. 

I do not find any provision where the county can extend credit. I find 
no authority authoriz ing any accounts r eceivable. The county attorney has 
no obligation to collec t accoun ts accumulated by the county which the law 
does not authorize to be incurred in the first place. 

The duties of the county attorney are not prescribed by the county 
board. They are prescribed by law. See M. S. A. 388.05. 

If the county institutes an action f or collect ion of money due the county, 
it is the duty of the county attorney to appear for the county in such case. 
But it is not his duty to operate a collection system for the collection of 
accounts due the county which the hospital authorities did not. have the 
right to incur in the first place. 

Kanabec County Attorney. 
May 16, 1949. 

153 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

121-B-4 

County attorney - Duties - No duty as to enforcement of ordinances of 
cities - M. S. A., Sec. 388.05. 

Opinion 

The duties of the county attorney are purely s tatutory and are specified 
in M. S. A., Sec. 388.05. The office is created and the duties are specified 
by law. 
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It appears that in the city of Waseca the sanitary sewers are adequate 
for sanitary purposes, but when overloaded with surface waters resulting 
from storms, in some localities the sewers back up and flood basements. 
Complaints result. 

An ordinance forbids the discharge of surface waters into sanitary 
sewers. Some property owners have disregarded the ordinance. I do not 
know whether the ordinance provides a penalty for such conduct, but if it 
does, it is no duty of the county attorney to enforce the ordinance. 

Waseca County Attorney. 
February 19, 1949 . 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

121-B-8 

County commissioners-Compensation-While acting on committees: Stand· 
ing committees of county board may be appointed and are entitled to 
compensation prescribed by M. S. 1949, § 375.06 in attending committee 
work which is in furtherance of duties of board and specifically dele­
gated thereby. 

Facts 

M. S. 1949, § 375.06, specifies the compensation of members of a county 
board in a county having a population of less than 75,000 for services on 
any committee under the direction of the board. 

Question 

(a) Whether Ustanding committees of the County Board can be ap­
pointed," and, 

(b) uif so appointed, can they collect the amount allowed under Sec. 
375.06 for such committee work," or 

(c) "must the Board appoint committees and by specific resolutions 
specify the assignment of such committees and the work to be done 
thereunder?" • 

Opinion 

M. S. 1949, § 375.06, in its parts material to your inquiry, provides: 

"The several members of the county boards in counties having less 
than 75,000 inhabitants shall receive $3.00 per day for each and every 
day necessarily occupied in the discharge of their official duties while 
acting on any committee under the direction of the board, and ten cents 
per mile, each way, for every mile necessarily traveled in attending 
such committee work - •• !' 
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(a) I see no reason why standing committees of the county board may 
not be appointed. 

(b) If the members of a s tanding committee act thereon "under the 
direction of the board" in relation to a matter within the scope of the offi­
cial duties of the board and in furtherance thereof, such members arc en­
titled to the compensation prescribed by the statute involved "in attending 
such committee work"; otherwise not. It does not fonow therefrom that 
it is within the authority of the board to designate anyone or more of its 
members a s a committee with blanket authority to do general work during 
the course of t he yen I' with the compensation as prescr ibed by this statute 
to he paid by the cou nty. The language of the s tatu te implies the delega­
tion by the board of a specific matter to the comm ittee. That delegation 
may be made by the board either by motion ot' by resolution. 

(c) The answers to (a) and (b) above render unnecessary an answer 
to this subdivision of your question. • 

Aitkin County Attorney. 
September 7, 1950. 
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LOWELL J . GRADY, 
Assistant Attorney General. 

124-J 

County commissioners- Com mittee work-Expcnses-M. S. A. 350.11, 375.05 
(6) , L. 1949, c. 681, L. 1943, c. 53, M. S. A. 375.055, 376.06. 

Questions 

1. Does M. S. A. 350.11 apply in \Vinona County? 

2. Al'e county commissioners entitled to board and lodging if their meet­
ings extend over a day and if so. by what authority? 

3. Does M. S. A. 375.06 apply in Winona County in connection with 
commi~e work of county commissioners and if so, what is the rate 
per mile of compensation? Is it ten cents per mile or does Sec. 
350.11, as amended, apply? 

4. Under what situation would the mileage allowance under Sec. 375.05 
apply? 

5. Is a commissioner entitled to mileage under any of these sections 
when he does not supply his automobile in the attending of board 
meetings, committee meetings, such as nurses advisory committee, 
Winona County ag ricultural extension committee, or the county road 
and bridge committee? 
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6. Under the la tter, if a board member rides with another in the exami­
nation of ronds for which the committee is authorized to examine, 
is only the owner and opera to r of the automobile entitled to mileage 
ot' are all tile commissioners riding in the automobile entitled to 
mileage, and if so, at what rate? 

Opinion 

Sec. 350.11 by its terms applies to all counties in the state except a s 
limi ted by L. 1949, c. 681. In applying that section of the statutes you will 
note the Jangungc. You will notice that the language relates to "compensa­
tion or reimbursement fOl' the use by such officer 01' employee of his own 
automobile in the performance of hi s duties ," 

In consider'ing your second question, I call your attention to what is 
said in the opinion of the Attorney General, dated December 15, 1949 (124J), 
copy of which is enclosed. 

M. S. A. 375.05 (5) makes provision for the payment to county com­
missionel's in addi tion to the ir salaries of their actual and necessary trav­
eling expenses incurJ'ed and paid by them in the dischal'ge of their official 
duties; Jlrovided that the total aggregate amount of the traveling expenses 
of all of the county commissioners in any such county which may be so 
allowed and paid s hall not exceed the sum of $1,200 in anyone year; a nd 
if a county commissioner uses his own team or automobile in the necessary 
performance of the omcial duties of his office, he shall bc allowed for the 
use thcreof s uch reasonable amount as the use of a team or automobile 
could be hired fa I', undcr the same ci rcumstances, from a person cngaged 
in the livery bus iness in t he same locality; s uch allowance shall not exceed 
ten cents pe l' mile fO l' euch mile actua lly traveled, and no charge shall be 
made or paid fol' the time consumed by such commissionel"s conveyance 
while in waiting. 

It is noted that, under the language in L . 1943, c. 53, which according 
to its terms appl ies to Winona County, county commissioners shall be paid 
in addition to their sulary "their actual and necessary traveling expenses 
incurred and paid by them in the discharge of their official duties, provided 
that the total a ggregate amount of traveling expenses of each coun ty com­
miss ioner of any such county which may be allowed and paid, including 
salary, shall not exceed the s um of $1,200.00 in anyone year." Chapter 53, 
supra, was enacted s ubsequcnt to Sec. 375.05, and assuming that they both 
apply to Winona County, Chapter 53 would supersede any provis ion in Sec. 
375.05 incons is tent therewith. 

I would assu me that any member of t he county board not residing at 
the county seat would havc actual and necessary traveling expenses in at­
tending a meeting of the county board and that he would be entitled to 
reimbursement of such expenses actually paid whether it included meals, 
lodg ing or both . But in co mputing the amount of reimbursement to which 
he is entitled fOl' the use of his own automobile a nd travel, t he amount of 
the reimbursement is limited by Sec. 350.11, supra. 
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The 1940 census appears to indicate that Winona County in 1940 had 
a population of 37.795. That population appears to bring it within the 
application of 375.06. This section was brought into the code from the 1913 
laws. It r elates to the per diem to be paid to the members of the county 
board for each day necessarily occupied in the discharge of their official 
duties and mileage for committee work and attending meetings of the board. 

But M. S. A. 376.055. las t amended in 1947, is later in point of time of 
enactment and so far as the two are incons istent Sec. 375.055 applies. 

A clear distinction in law exists between compensation for mileage, 
which is an emolument of the office, a nd reimbursement for expenses actu­
ally and necessarily paid. When we speak of expenses we arc not consider­
ing mileage. 

It is my opinion that in Winona County you may disregard Sec. 375.06. 
The commissioners are entitled to reimbursement for actual and necessary 
expenses paid in the discharge of their duties a s hereinbefore stated under 
authority of M. S. A. 376.06. The limitation of M. S. A. 350.11 applies 
in so far a s automobile travel with a car owned by the commissioner. 

Sec. 375.05 does not provide for the payment of mileage as implied in 
the fourth and fifth questions. It provides for the payment of actual and 
necessary traveling expenses incurred and paid by the commissioners in 
the discharge of their official duties. 

If the commissioner incurs actual and necessary traveling expenses in 
the discharge of his official duties, then he is entitled to be reimbursed 
therefor, as stated. Of course, if he travels in an automobile driven by 
another member of the board and he does not pay the other member of the 
board for his rides, he has no expense. Consequently, he is not entitled to 
reimbursement because he is reimbursed for expense. He is not paid mile­
age. If the law provided for mileage, then he would be entitled to compen­
sation for his travel irrespective of the means of travel. Reimbursement 
for expense is an entirely different matter. It is noted that the measure 
of his reimbursement is his actual , necessary traveling expense. 

Winona County Attorney. 
December 27, 1949. 
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CHARLES E . HOUSTON, 
Assistant Attorney General. 

124-J 

County commissioner - Qualification - Drainage - County ditch-Commis­
s ioner not to s it at hearing when financially interes ted in outcome of pro­
ceeding. 

Question 

If a county commissioner owns land directly affec ted by a ditch proceed­
ing, may he s it a s a coun ty commissioner in reviewing the petition, attend 
hearings and vote for the establishment of the ditch or rejection of the 
petition? 
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Opinion 

The county boards of the several counties and the dis trict court are 
authorized to make all necessary orders for and cause to be constructed and 
maintained public drainage systems. M. S. A. 106.021. So, it appears that 
the powers of the county board in respect to county ditches arc similar to 
the powers of the district court in respect to judicial ditches. The board or 
cour t dete rmines the sufficiency of the petition in the proceedings. M. S. A . 
106.101, subd. 3. The board or court has the same powers in making find­
ings and orders. Subd. 5. Both have the same power in r espect to making 
an order directing t he engineer to make a detailed survey. M. S. A. 106.111. 
Both the board and court have t he power to direct the viewers t o amend 
the }·oport. Sec. 106.191, subd. 2. They have like powers in respect to mak­
ing an order establishing the ditch. Sec. 106.201, subd. 2. 

The governmental powers exercised in a drainage proceeding are the 
pol ice power, the power of eminent domain and the taxing power. Dun­
nell's Digest, Sec. 2819. In the exercise of t his power of eminent domain, 
which reposes in the district court in a judicial ditch proceeding, if the 
presiding judge were the owner of land to be taken, there would seem to 
be no question that he would be ' disqualified to s it in a case involving his 
own interests. M. S. A. 542.13. The statute does not apply beyond its 
p lain terms. It applies to judges. So, if the county commissioner is excluded 
from sitting a s n judge in his own ca se, it is not because of this statute 
which disqualifies n judge of the district court who is in teres ted in the 
determination or who might be excluded for bias from acting therein as a 
juror, bu t it plainly indicates the thinking of tho legislature that no judge 
shall try his own cause. 

We find no s imilar ktatute which applies to county commissioners act­
ing in drainage proceedings. But, nevertheless, the reason behind the rule 
for judges is an equally good reason in a case of a county commissioner 
sitting as judge in his own cause. There is no difficulty in reaching a con­
clusion that common principles of jus tice forbid that a county commissioner 
should sit in his official capacity to pass upon questions which will arise 
before him as a public officer in which he has a personal, financial in terest. 

At various s tages in a dI'ainage proceeding, the law provides for a 
hearing. When the hearing is to be before the county board, the point is 
not debatable that any person interested is entitled to a fair hearing. Can 
it be said that a per son has a fair hearing when the tribunal with t he power 
of decis ion is financially interested in the outcome thereof '1 

In U. S. v. Reynolds, 2 Fed. Supp. 290, it was held that an alien in a 
deportation proceeding did not have a fair hearing where immigration in­
spector who pres ided also planned inves tigation, procured evidence, exam­
ined government's witnesses, cross· examined alien's witnesses, tes tified, and 
made findings and conclusions. It was fUI·ther held in that case that it 
cannot be said that there has been a fair hearing if hearing is conducted 
in such manner or if practices are indulged in which lead to conclus ion that 
denial of justice may have resul ted . 
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In Tang TUIl Y. Edsell, 223 U. S. 673, it was s tated that n fair hearing 
is one in which au thor ity is fairly exercised, "that is, consis tently with the 
fundamental principles of jus tice embraced within the conception of due 
process of law." 

' Vc may well pause here to inqu ire whe the r a county commissioner 
sitting as a member of the coun ty board in a hearing in which the com­
miss ioner is financially interested is a fair exercise of power . I s such exer­
cise of authority cons istent wi th the fundamental princi ples of justi ce em­
braced within the conception of due process ,of Jaw? 

The exercise of a uthority in U. S. v. Reynolds, supra, was by a deporta­
tion agent, that is, un administrat ive officer. In the Reynolds cnse, the 
court said that no judge of a court would for a moment think of presiding 
under s uch circumstances and then inquired why an immigrat ion inspector 
s hould. The court inquired : 

"Does t he fact that he is an administrative and not a judicial offi­
cer, that his mind is unt rained in legal proccedings make him less s us­
ceptible to be influenced by matters dehors the r ecord? If so, it is a 
sad commentary upon our judiciary and our time-honot'cd judicial sys­
tem." 

And, again, the court said: 

"The American idea of jus tice implies an unbiased pres iding officer, 
whether he be called judge. referee. commiss ioner, master, or inspector, 
This was necessary to cons ti tute a fair hearing." 

In American Jurisprudence, we read : 

"An adminis trative hearing in the exel'cise of judicial or quasi­
judicial powers must be fair) open) and impartial. The right to sllch a 
hearing is an inexorable safeguard and one of t he rud iments of fair 
play ussut'ed to every li tigant by the Fourteenth Amendment as a mini­
mal r equi rement . ••• When s uch a hearing has been denied) the 
administra t ive action is void, The requirements of fairness are not 
exhaus ted in the taking or considera tion of evidence, but extend to t he 
concluding parts of the procedure as well as to the beginning and in ter­
mediate steps ." 42 Am. JUI'. Sec. 137. P ublic Administrati,' e Law. 

" Due process of law requires that a hearing in a judicial or quasi­
judicial proceeding by administrative officer s be by a fair and impartial 
tribunal , and the common-law rule of di squal ifica t ion applicable to 
judges extends to every tribunal exercisi ng jUdicial or quasi- judicial 
functions . The rule has been applied or recognized in ca ses of revoca­
tion of licenses, removal of officers, the establis hment of drainage dis ­
tricts) eminent domain proceedings, and the making of local or special 
assessments ,lI ,12 Am. Ju r., Public Administra tive Law, Sec. 20. 

I n 17 Am, Jur" Drains and Sewers, Sec. 34, we read: 

HWhile it is usually held that a judge is di squalified to preside at 
the heari ng of a peti tion to establi sh a drain or a drainage dis trict if 
he owns any real propcrty within the area to be affected thereby. it 
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seems that his disqualification does not extend to the performance of 
ministerial ncts after an order of establishment has been made. Thus, 
it has been held that the mere fact that a judge who approved the 
accounts of a board of drainage commissioners owned land affected by 
t he proceedings did not invalidate the order of confirmation. But 
whether ownership of such p roperty will disqualify an individual mero­

bel' of a board from sitting at the hearing does not appear to be defi­
nitely settled. Although it has been intimated that a member would 
not thereby be disqualified, there is well-reasoned authority to the con­
trary. Proceeding upon the theory that passing upon the petit ion is a 
judicial act, it has been held that any board member who owns land 
t hat wi ll be affected by the decision has absolutely no r igh t to vote, 
even though t he s tatute is silent on t he subject. And still other courts 
take the pos ition that property ownership will not disqualify a member 
of the board, if the act provides for an appeal from the decision/' 

In Carr v. Duhme, 167 Ind. 76, 78 N. E . 322, 10 Ann. Cas. 967, it was 
held that there being no statute prohibiting county commissioners from serv­
ing in matters in which they are interested. proceedings for the es tablish­
ment of a drain were voidable only, and not void because one of the com­
missioners before whom the proceedings were had was disqualified by inter­
est. In the course of the opinion in that case it was stated : 

"It is an ancient maxim of the law that no man should be a judge 
in his own cause, and this principle s tilI prevails wherever judicial 
tribunals m'e maintained, Winters v. Coons, 162 Ind. 26, 69 N. E. 458. 
It is of s uch potent fOl'ce that, under our Constitutions and enlightened 
sense of justice, a legislat ive act which should undertake to make a 
man arbiter of his own cause would be held void. Cooley's Canst, Lim. 
(5th Ed.), §§ 403-410." 

The trend of this dec isi.on is that, although the board has jurisdiction, 
such proceeding is erroneous and the procedure to correct the error is by 
appeal. In this opinion, it is stated that: 

"A proper sense of propriety should in all cases prevent a member 
from acting in any proceeding to which he is a party. but if, disregard­
ing such disqualification in a matter over which the board has juris­
diction of the subject and the parties, he does participate in rendering 
a judgment from which an appeal is allowed, his act and the action of 
the board will not be void, but only voidable." 

In Stahl v. Board of Supervisors, 187 Iowa 1342, 175 N. W. 772, 11 
A. L. R. 185, it was held that the constitutional guarant ies recognize as a 
primal necessity that t here be laws providing impartial tribunals for the 
adjudication of rights. In the Iowa case the board consists of three mem­
bers. Two members of the board were in disagreement and the third mem­
ber who was interested in the result cast the deciding vote. The opinion 
comments that where one judges his own case, there is a lack of due process 
of law. 



280 MUNICIPALITIES 

Consider the powers of the board. M. S. A. 106.021. It may dismiss the 
proceeding. Sec. 106.061. I t selects and appoints the engineer. Sec. 106.071. 
It holds a heal'ing on the engineer's preliminary report. Sec. 106.101. It 
determines the sufficiency of the petition and at this time makes findings 
if the petition is not dismissed. Those findings are conclusive a s to the 
sufficiency of the petition, the nature and extent of the proposed plan and 
the need of a permanent survey. It appoints the viewers. Sec. 106.141. It 
holds the final hearing on the engineer's and viewers' reports. Sec. 106.191. 
It either dismisses or establishes the drainage system. Sec. 106.201. In 
fact, it controls the procedure. 

We bear in mind that a county ditch proceeding is one in rem, and the 
order establishing the ditch has the same final and binding force a s a judg­
ment in rem. By the order, a new s tatus is created for the lands affected, 
and where a benefit is derived and land is assessed for such benefit, it 
becomes a property right appurtenan t to the land, and not to be taken or 
impaired even through governmental action, except by due process of law. 
Lupkes v. Town of Clifton, 157 Minn. 493, 196 N . W. 666. So, we see that 
such order has many of the attributes of a judgment of a court. 

The drainage law makes no provis ion for the other members of the 
county board taking action to exclude from participation at a hearing of 
a member financialIy interested in t he subject matter. But upon attention 
of the interested member being called to the factual situation, I would 
assume that when he is financially interested, he would stand a side. If not, 
and someone else than he makes a point thereof and in some appropriate 
manner brings it before the court, I should be inclined to the belief that 
in the interest of a fair hearing, the court would say, as was said in the 
case above cited, that such a hearing is not fair. 

Kandiyohi County Attorney. 
October 10, 1949. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

90-B 

Probation officer-Office-Telephone service--County board in its discretion 
may furnish telephone sendee to probation officer whose office is situ­
ated in courthouse-M. S. A. 382.04, 375.14. 

Question 

"May the County of Kandiyohi pay for the installation and monthly 
charges tor a telephone for a State Parole and Probation Agent with 
offices maintained in the Kandiyohi County Court House and who serves 
the Probate and District Judges and Sheriff's offices of several coun­
ties 1" 
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Opinion 

Perhaps we should take a broad view of th~ s ques tion. 

In many counties, the county furnish es an office and office facilities to 
the county agent. He is not a county officer . All counties furnish chambers 
to the district judge and I presume that in many. if not most, counties he ... 
is furni shed a telephone. He is not a county officer. The law requires cer­
tain county officers to keep their offices at the county seat. It does not say 
that they shall be at t he courthouse. 1\1.. S. A. 882.04. Nevertheless, the 
cpunty furni shes offices to t he coun ty officers. Sec. 375.14 is authority to 
the county board to provide offices at t he county seat for t he officers named 
and to provide sui table furniture therefor, and to provide heat, light and 
maintenance for the offices. It would seem to m e that such provision in 
the law is not for the benefit of the officer but for the benefit of the public. 

The question for consideration does not involve supplying telephone 
service to a county officer or employee but to one employed by the state 
and for convenience, located in your county. I t would appear that the fact 
that th is person is located in your county is because that is considered a 
central location a nd it thus promotes t he p ubJic convenience. This officer 
cooperates with other public officer s who serve your county. In order to 
be efficient, of course, it is necessary that he be furnished t elephone service. 

The county board has general powers. M. S. A. 375.18 (2) gives it 
power of management of the county bus iness except as othenvise provided. 
So, it appears to me that, if the county board considers that it is for the 
best interests and for the convenience of the public, including Kandiyohi 
Coun ty, that the probation agent be furni shed with an office in the court­
house with telephone service, it is within the authority of the county board 
to say so. I should not consider the furni shing of the telephone service on 
a different bas is than the furni shing of adequate lighting or heat. I do 
not mean to say that the board is obligated to furnish telephone service 
or that it is eV.en obliged to furnis h him an office, but if it decides to do so, 
there is nothing to prevent it from making the office efficient. It is my 
opinion that it is a question for the board. 

Kandiyohi County Attorney. 
November 16, 1949. 
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CHARLES _E. HOUSTON, 
Assistant Attorney General. 

l04-B-8 

Regis ter of Deeds-Deputy-Salary - In counties having less than 75,000 
inhabitants, county board may allow compensation for deputy register 
of deeds without limitation.-M. S. A. 386.34, as amended by L. 1949, 
c. 451 - Legis lation - Two bills approved same day amending same 
statute. 
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Facts 

L. 1949, c. 451 and c. 455, amend M. S. A. 386.34 and both were approved 
April 15, 1949. 

M. S. A. 386.34 is authority to the county board in any county having 
a population of less than 75,000 inhabitants to "allow one deputy register 
of deeds in such county compensation for services as such deputy." 

Prior to the 1949 sess ion of the legislature, M. S. A. 386.34 specifically 
provided that such allowance by the county board of compensat ion for such 
deputy register of deeds in those counties! might not exceed the sum of 
$900 per year. 

Question 

Did the 1949 legislature remove the $900 limitation formerly prescribed 
by M. S. A. 386.34, so that the county board of a county having a popula· 
tion of less than 75,000 may now allow one deputy regis ter of deeds in such 
county compensation for services as such deputy without regard to the $900 
limitation? 

Opinion 

The question is answered in the affinnative. 

M. S . A. 386.34, as amended by L . 1949, c. 451, so far as here pertinent, 
reads: 

liThe county board of each county having a population of less than 
75,000, may by written order to be filed in the office of the county audi­
tor allow one deputy register of deeds in such county compensation for 
services as such deputy to be fixed by the board and specified in said 
order .• •• It 

Thus, L. 1949, c. 451, substituted the words above underscored, lito be 
fixed by the board and specified in said order" for and in place of the words 
flnot exceeding $900 per year" found in M.S.A. 386.34 immediately before 
its amendment by L. 1949, c. 451. L . 1949, c. 451, was passed by the House 
on April 6, 1949, and by the Senate on April 8, 1949, and was approved by 
the Governor on April 15, 1949. 

If we stopped at that point, there would be no question but that the 
legislature had effected a removal from M. S. A. 386.34 of its former $900 
limitation. The only new matter in the bill which ultimately became c. 451, 
as indicated by the use of italics in that bill, was the phrase Uto be fixed 
by the board and specified in said order." 

L. 1949, c. 455, also amends M. S. A. 386.34, but the purpose of the 
amendment by c. 455 was different from that sought to be accomplished 
by c. 451. 

lAnother provlll ion of M. S. A. 886.34 prescribes that in certain cO\lnties having n certain num· 
ber of townahips Ilnd tl. pOpulation 01 not less than 30.000 and not more t han 35.000. such 
compensation rony not exc~d $2.000 per year. Thnt pl'ovis lon is immnterinl to your inquiry. 
Thht opinion doclI not apply to cou.nties within the limited clnssification of that provis ion, nor 
to countiCII within the limited classification contained in the last sentence of L. 1949. c. 455. 
11. 
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C. 455 added to the former provisions of M. S. A. 386.34, as evidenced 
by the italicized matter in the bill which ultimately became c. 455, the fol­
lowing sentence : 

"In each coun ty containing less than 15 full and fractional congres­
sional townships , and having more than 16,000 and less than 19,000 
inhabitants according to the 1940 federal census, and having an assessed 
valuation of less than $7,000,000, exclusive of moneys and credits , the 
county board may by written order to be fil ed in the office of the county 
auditor allow one deputy register of deeds in such county compensa­
tion for services as such deputy not exceeding $1,500 per year." 

In preparing the bill which ultimately became c. 455, the a uthors 
thereof prefaced the lust above quoted sentence with the former language 
of M. S. A. 386.34 containing the $900 limitation, without reference to the 
contents of the bill which ultimately became c. 451. But it is safe to assume 
that the legislature, in enacting c. 455, considered t hat it was acting only 
upon the italicized matter in that bill which became c. 455, and that matter 
was the las t above quoted provision, applicable to counties of more than 
16,000 and less than 19,000 inhabitants. 

C. 455 was passed by the House on April 8, 1949, and by the Senate 
on April 9, 1949, and was approved by the Governor, as was c. 451, on 
April 15, 1949. C. 451 nowhere refers to other amendments of the 1949 
legislature affecting M. S. A. 386.34, and c. 455 makes no reference what­
ever to the amendment thereof effected by c. 451. 

Under these ci rcumstances, the following rule of construction, expressed 
in M. S. A. 645.33, is applicable : 

"When two or more amendments to the same provision of law 
are enacted at the same 01' diffCl'ent sess ions, one amendment over­
looking and making no reference to the other 01' others, the amendments 
s hall be construed together, if possible, and effect be given to each. If 
the amendments be irreconcilable, the latest in date of final enactment 
s hall prevai1." 

The two amendments here involved are not irreconcilable. In c. 451 
the legislature was dealing with the question of the removal from the statute 
of the then existing $900 limita tion. In c. 455 the legislature was dealing 
with the question of the advisability of authoriz ing county boards in coun­
ties having more thun 16,000 and less than 19,000 inhabitants and contain­
ing 15 full and fractional congress ional towns hips to allow compensation 
to one deputy register of deeds in s uch counties compensation for services 
not exceeding $1,500 per year. 

Unques tionably the legislature, in acting upon c. 451, was not aware 
of the existence of the apparent conflict between that bill and the unitali­
cized matter in the bill which ultimately became c. 455. 

Accordingly, the amendments should be construed together and effect 
be given to each. 
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In Ausman v. Hoffmann (1940),208 Minn. 13, 292 N. W. 421, we find 
the following: 

uIt is undisputed that both _c. 401 and c. 430 were enacted on the 
same day and, insofar as it appears, were approved by the governor 
at the same t ime. - •• We think, however, that the legislature was 
not aware of the existence of such confiict, and we prefer to apply the 
rule of Halverson v: Elsberg, 202 Minn. 232, 233, 277 N. W. 535, that 
'two Bcts passed, approved, and effective the same day are to stand 
together and be harmonized.' 

"Our attention has been called to a statement in 69 C. J., p. 1053, 
§ 622 (c), which supports this view and which reads: 

1/ 'The rule that statutes in pari materia should be construed to­
gether applies with peculiar force to statutes passed at t he same ses­
sion of the legislaturej especially where they are passed or approved 
on the same day, ••• It is to be presumed that such acts are imbued 
with the same spirit and actuated by the same policy, and they are to 
be construed together as if parts of the same act. They should be so 
construed, if possible, a s to harmonize, and give force and effect to the 
provisions of each; •• • '." 

While c. 451 and c. 455 were not passed on the same day, both were 
approved by the Governor on the same day and became effective at the 
same time. 

My opinion that the rule of the Ausman case is applicable to the situa­
tion here dealt with is fortified by the circumstance that the editor of 
M. S. A., in editing the amendments of M. S. A. 386.34 made by the 1949 
session, deletes the $900 limitation and inserts in lieu thereof the following 
language of c. 451: Uto be fixed by the board and specified in said order"; 
and also carries in that amended section the provision hereinabove quoted 
found in c. 455 and applicable to counties of more than 16,000 and less than 
19,000 inhabitants. See M. S. A., Pamphlet No. 4, June 1949, under § 386.34. 

Accordingly, in your county the county board is authorized to allow 
one deputy register of deeds compensation for services as such deputy in 
an amount to be fixed by the board and specified in said order. 

Waseca County Attorney. 

July 12, 1949. 

LOWELL J. GRADY, 

Assistant Attorney General. 

373-A -2 
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159 
Register of Deeds-Fees-Veterans service records-Claims against county 

for fees for furnishing veterans certified copies should be presented to 
the .oonty board for allowan.e---M. S. A. 375.18 (I), 386.20. 

Facts 

M. S. A. 386.20 provides that in any county . where the compensation 
of the register of deeds consists of fees only, the register of deeds shall 
be entitled to a f ee of 60c for recording a certificate of discharge from 
the United States Army. the United States Navy and the United States 
Marine Corps, which shall be paid by the county upon presentation of a 
verified claim by the register of deeds. 

Question 

Do bills, presented by the register of deeds for issuing certified copies 
of veterans' discharge which have been recorded pursuant to M. S. 386.20, 
have to be allowed by the county board, or may the county auditor pay the 
same immediately to the register of deeds without having the same pre­
sented to the county board and allowed a s county bills? 

Opinion 

M. S. A. 376.18 gives the power to the county board to examine and 
settle all accounts of the receipts and expenses of the county, and· to exam­
ine, settle, and allow a ll accounts, demands, and causes of action against 
the same, and, when so settled, to issue county orders therefor. as pro­
vided by law. 

The account of the register of deeds is one to be audited by the board 
under this authority. I do not see that the section of the statutes firs t cited 
herein applies. That relates to fees for recording, not fees for certified copies 
of records. 

Brown County Attorney. 
October 21, 1949. 

160 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

S7S-B-I0 

Regis ter of Deeds-Recording-Contract for deed-Cancellation proceedings 
-Original contract for deed not entitled to record as part of cancella­
tion proceedings without payment of taxes. 

Faets 

liThe Vendor and the Vendee entered into a Contract for Deed on 
September 1, 1949. By the terms of the Contract for Deed the Vendee 
is entitled to possession on the date of the contract. Vendee agrees to 
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pay the taxes due and payable in the year 1950. Vendee defaults on a 
condition in the Contract for Deed and Vendor proceeds to cancel the 
contract, which necessitates· " " paying the mortgage registry tax 
thereon " " " . The taxes for the year 1949 due and payable in 1950 
have not been paid and so the Treasurer and the County Auditor cannot 
certify on the Contract for Deed as required by Sections 272.12 and 
272.13 of Minnesota Statutes 1945. The contract for Deed is presented 
to the Regis ter of Deeds for record, with the endorsement of the County 
Treasurer and the County Auditor thereon showing payment of the 
required registl'ation tax but without certificates by the County Treas­
urer and the County Auditor of the payment of the taxes on the prop­
el'ty described in t he Conhact for Deed, 

"There is presented at the same time, but not physically attached 
thereto a Notice of Cancellation of Contract fol' Deed, directed to the 
Vendee, wi th Return of Service by Sher iff, duly executed, and Affidavit 
of Failure to Comply with Notice, executed by the Vendor. This Notice, 
Return of Service, and Affidavit of Failure to Comply with Notice are 
in one ins trument, on a fol'lu printed by a printer of legal form and 
stationery." 

Question 

"May the Register of Deeds accept the Contract for Deed for re­
cording or must he refuse it until the certificates of the County Treas~ 
urer and the County Auditor showing payment of the taxes are en­
dorsed thereon 1" 

Opinion 

The registel' of deeds should refuse to receive or record the contract for 
deed (as distinguished from the no tice of the cancellation proceedings of it) 
unless the contract for deed bears the auditor's certificate showing that the 
taxes have been paid. 

M. S. A. 272.12 provides, in substance, that, when fla deed or other 
instrument conveying land • * • is presented to the county auditor for 
transfer," i t is the duty of the county audi tor to cCl·tify U'taxes paid and 
transfer entered'," if the taxes have been paid, or IIlpaid by sale of land 
described wi thin'; a nd, unless such statement is made upon such instrument, 
the regis ter of deeds· •• shall refuse to receive or record the same." 

M. S. A. 507.01 defines the word "conveyance." As so defined, it includes 
every instrument in writing "whereby any interest in real estate is created, 
aliened, mOl'tgaged, 01' assigned or by which the title thereto may be affected 
in law or in equity, except wills , leases for a term not exceeding three 
years, and powers of attorney.1I A contract for deed is clearly a conveyance 
within the meaning of this statute and is "an instrument conveying landll 

wi thin the meani ng of M. S. A. 272.12. Prior to the consummation of the 
statutol'Y cancellation proceedings the vendor held the legal title, and the 
vendee the equitable t itle. The equitable title of the vendee was conveyed 
to him by and through the contract for deed. 
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The difficulty presented by your question stems from t he circumstance 
t hat, if t he cancellation proceedings were valid and effective, the contract 
for deed a nd the equitable title of t he vendee derived thereunder were t er­
minated prior to the time t hat the contract for deed, together with the 

record of the cancellation proceedings terminating it, was tendered to your 
regis ter of deeds for l"ecord, and at the time of such offering for record 
the contract fo r deed, if terminated, did not represent an "instrument con­
veying la nd." On the other hand. if the cancellation proceedings were 
inva lid or ineffective, the contract for deed has not been terminated, nor 
t he equitable title of the vendee thereunder extinguished. In that event, 
clearly the contract for deed was at the time it was offered for record, and 
still is, an " iristrument conveying land." A violation by the register of 
deeds of the provisions of M. S. A. 272.12 is made a cr iminal offense. The 
register of deeds, in the face of such consequences incidental to violation, 
is not to be put in the hazardous position of judging whether the cancella~ 
tion proceedings were or were not effective. We take it from the t enor of 
your inquiry that t he cancellation proceedings by the vendor were had pur­
suan t to the pr~visions of M. S. A. 559.21. That statute, so far a s here 

per t inent, provides : 

" ••• A COllY of the notice with proof of service thereof, and 
t he affidavit of the vendor, his agent or attorney, showing that the 
purchaser has not complied with the terms of the notice, may be re­
corded with the register of deeds, and shall be prima facie evidence of 
the facts therein statedj •••. " 

The law permits the register of deeds to record only those instruments 
which under the law are entitled to recol·d. The above quoted portion of 
M. S. A. 559.21 specifies what instruments may be recorded with the register 
of deeds in evidence of t he statutory cancellation proceedings ha d under 
1\1. S. A. 559.21. Those ins truments do not include the contract for deed 
which is the subject of the cancellation proceedings. It is to this statute 
t hat the register of deeds mus t look for his a ut hority in the case presented 
by your inqui ry. I do not mean to say that a contract for deed which is the 
subject matter of s tatutory cancellation proceedings under M. S. A. 559.21 
may not be ent itled to record; it is, when it bears the auditor's certificate 
prescribed by M. S. A. 272.12. 

I have not overlooked the Attorney General's opinion dated July 13, 1927 
(file 373b-ge), wherein it was held that, where a copy of a contract for deed 
was incorporated in a nd made a part of the affidavit of the vendor of 
default referred to in M. S. A. 559.21, the copy of the contract for deed as 
so incorporated in the affidavit of default was not a "deed or other instru­
ment conveying land." That opinion, however, was expressly limited in its 
scope by virtue of the circumstance that there a copy of the contract was 
incorporated in and made a part of the vendor's affidavit of noncompliance. , 
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In the situation presented by you the contract for deed itself is being ten­
dered for record, and it was not, and is not, incorporated or made a part of 
the vendor's affidavit of noncompliance. 

Kandiyohi County Attorney. 
March 30, 1950. 

161 

LOWELL J. GRADY, 
Assistant Attorney General. 

373·B·9-E 

Register of Deeds-Recording-Mortgage-Auditor'8 Certi6.cate as to real 
estate taxes-M. S. 1949, §§ 272.12, 507.01. 

Question 

Whether or not a mortgage mus t have the auditor's certificate show­
ing taxes as having been paid as a condition precedent to the recording of 
the mortgage. 

Opinion 

Minnesota Statutes 1949, Section 272.12, provides that "When a deed 
or other instrument conveying land '" •• is presented to the county auditor 
for transfer, ••• he shall transfer the land upon the books of his office, 
and note upon the instrument, over his official signature, the words, 'taxes 
paid and transfer entered,' '" ,.. '" ." 

Any instrument which transfers title to land which the auditor is re­
quired to transfer upon the books of his office cannot under above quoted 
provision be recorded unless a statement of the auditor that taxes have 
been paid and transfer entered appears thereon. 

The definition of the word "conveyance" in Minn. St. 1949, Sec. 607.01, 
applies to the use of that term in Chapter 607. The practical construction 
of many years has been to the effect that the words "conveying land" as 
used in Section 272.12 do not apply to mortgages. A contract for deed to 
which you refer transfers an equitable title to the purchaser of the land. 
A mortgage transfers no title. 

In the case of Krahmer v. Koch, 216 Minn. 421, 423, 13 N. W. 2d 370, 
the court said: 

"A real estate mortgage is a lien under our law; •• '" ." 

There is, therefore, through the execution of a mortgage, no transfer of 
title to the mortgagee that requir(!s the auditor to transfer the land de­
scribed therein upon the books of his office. A registration taJ:C must, of 
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course, be paid prior to the recording of the mortgage, but payment of 
taxes on the r ea] estate itself described therein is not , in my opinion, neces­
sary prior to t he r ecording thereof . 

J . A. A. BURNQUIST, 
Attorney Genera1. 

Kanabec County Attorney. 
June 6, 1950. 

162 
Sherift'-Fees-Duty to report fees r ece ived under !\t. S. A . 382.05. 

Questions 

378-B-16 

1. Whether, under M. S. A. 382.05, the sheriff must report f ees received 
by him for services wi thin his county of summonses and other papers 
in civil actions. 

2. Whether M. S. A . 382.05 applies to f ees received by the s heriff for 
services of papers in civil actions in countic! in which he is not an 
officer. 

Opinion 

The firs t question is answered in the affirmative . 

Under M. S. A. 382.05 the duty devolves upon every county official to 
make and file an annual written statement "showing in detail the amount 
of all fees, gratuities, and emoluments of whatever nature received by him 
as such offic ial, or in connection with his officia l work, during the preceding 
calendar year." 

Where proof of service of the papers served may be made by the sheriff' s 
certificate, fees received for such services are within the purview of M. S. A. 
382.05 and mus t be reported. 

The second question is answered in the negative. 

In serving a summons or other paper in a civil action in a county of 
which he is not an officer, a sheriff acts in an individual , and not an official 
capacity. The service of such papers under those circums tances is not prov­
able by the certificate of the sher'iff, but only by his affidavit. Fees re­
ceived by him for such services outside the county of which he is the 
sheriff are not within the intendment of M. S. A. 382.05. 

Yellow Medicine County Atto l'lley. 
March 23, 19'9. 

LOWELL J . GRADY, 
Assistant Attorney Genel·al. 

390-C-l 
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ORDINANCES 

163 
Ruilding permits-State of Minnesota, in constructing through its eon tractor 

s tate buildings, is not amenable to local zon ing ordinances - M. S: A. 
645.27, L. 1947, ch. 534, § I, subd. J. 

Facts 

"The City of Has tings, Minnesota, has an Ordinance which provides 
that no building shall be erected 01' altered within the City unless a 
building permit is issued and provides fO l' the sum to be paid for such 
pel'mit and fol' penalties for not confol'ming with the ordinance. 

UThe Hastings State Hospital is within the City limits of the City 
of Hast ings, and new buildings are being erected at the Hospital with­
out a building permit in violation of the City Ordinance. The contrac­
tal'S take the position that the State has the power to do so and that 
the City has no power to regulate the building of State Buildings within 
the City limits, and that the Ordinance would not apply to State Build­
ings ." 

The pertinent 1)1'OVISlons of the ordinance here involved are found in 
Article I, Section 2, thel'eof, as amended on March 7, 1949, reading as fol­
lows: 

" No building permit or certificate of occupancy shall be issued 
ex<;ept where the provis ions of this ordinance are complied with. No 
building 01' structure shall be erected, added to or altered until there 
has been filed with the City Building Inspector a plan in duplicate 
drawn to scale showing the actual dimens ions· •• of the building and 
accessol'y bui ldings to be erected and such other information as may 
be deemed necessary to determine and provide for the enforcement of 
t hi s ordinance. One copy of s uch plans shall be returned when approved 
by the City Building Inspector to the owner upon the payment by him 
of a fee of $1.00 for the firs t $1,000.00 building valuation and 25 cents 
for each additional $1 ,000,00 of valuation." 

The improvement and addition to the State Hos pital at Hastings, in­
volved in youI' inquiry, is being prosecuted by the State of Minnesota pur­
suant to direct authori zation by the legis lature. L, 1947, ch, 534, § 1, subd. 1. 
This construction work is being done pursuant to the Standard General 
Specifications fol' Contract Work prescribed by the Department of Admin­
istl'ation of the State of Minnesota. 

Ques tion 

Do the above quoted provis ions of the Zoning Ordinance of the City of 
Hastings apply to the construction wOl'k now being prosecuted by the State 
of Minnesota, thl'ough its contractol', in the improvement and addition to 
the Hastings State Hospital? 
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Opinion 

The question is answered in the negative. 

Dispositive of the issue presented by your inquir)!: is the reasoning 

found in the case of City of Milwaukee v. McGregor, 141 Wis. 35, 121 N. W. 

642. That was an action by the City of Milwaukee agains t the members of 
the Board of Normal School Regents of the State of Wisconsin, theit:. con­

tractors and architect, to prevent continuation of the erection of a normal 

school building in the City of Milwaukee which had been partially con­

structed by them, upon the ground that a building permit had not been 

obtained from the plaintiff pursuant to the ordinances of said city, without 

w hich such erection was claimed to be unlawful. 

There the Supreme Court of Wiscons in said : 

"So the ques tion comes down to whether the ordinary charter and 

ordinance regulations of a city requi1'in~ submission to local supervision, 
as regards the manner of constructing, altering and repairing buildings, 

have any application to state buildings. That must be answered in the 
negative. It is plainly so ruled by the familiar principle that statutes, 

in general terms, do not apply to acts of the state. Moreover, express 
authority to a state agency to do a particulal' thing in a particular 

way supersedes any local or general regulation conflicting t herewith." 

And, further: 

"The infirmity of appellant's pos ition has been, from the first, in 
supposing that the state, in respect to constructing a building in the ci ty 

of Milwaukee, has no more free hand than a private person or corpora­

tion, while t he fact is that t he people of the s tate in their sovereign 
capacity, except as restrained by some constitutional limitation, and 

there is none in this cnse, is a s exempt from mere general or local 
laws as the king was of old in the exercise of his sovereign prerogatives 

as 'universal trustee' for his people. So it has been said, 'The most 
general words t hat can be devised (for example, any person or persons, 
bodies politic or corporate ) affect not' the sovereign 'in the least, if 
they may tend to restrai n 01' diminish any of his rights and interests.' 
So general prohibitions, either express or implied, apply to all private 
parties but 'are not ru les for the conduct of the state' ." 

The legislative act authorizing this particular impl'ovement does not 
provide that the State of Minnesota s hould be bound by the local zoning 
ordinance. Cf. M. S. A. 645.27. 

Applying t he foregoing to your inquiry, it is plain that the State of 
Minnesota and its contractor in the construction of th is s tate building are 
not amenable to the Zoning Ordinance of "the Ci ty of Hastings. 
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See also Salt Lake City v. Board of Education, 52 Utah 540, 176 P. 664; 
Kentucky Inst. v. Louisville, 123 Ky. 767, 97 S. W. 402. 

Hastings City Attorney. 
July 5, 1949. 

LOWELL J . GRADY, 
Assistant Attorney General. 

59-A-9 

Note: Subsequent to thil< opinion there w",. filerl in the office of the Clerk of the Dilltric::t 
Court of Ruml ey Gnll ot)' in CII I'(' No. 27:J fl 36 II ded~ ivn uf JudllC T.oevinger inco""i ~tent 
with th e foreswinR' (minion . 

164 
Zoning - Residential districts - Restrictions - Cities - Second class-May 

adopt zoning ordinance, which need not cover entire municipal area­
such ordinance must he reasonable and not arbitrary - M. S. A. 462.05, 
162.06, 462.07. 

Questions 

"Would it be necessary to impose the same restri ctions upon all 
res identia l districts similarly situated so as to conform to the uniform­
ity requirement? Also would it be necessary that the city be zoned so 
as to make these restrictions applicable to all such similar districts 1" 

Opinion 

A categorical answel' to these questions cannot be given, Certain well 
"ecognized legal principles will be stated for the guidance of the city, and 
by which the validity of any zoning ordin~nce enacted should be tested, 

The city is authorized under §§ 462.05, 462.06, and 462.07, to adopt a 
zoning ordinance for the purpose of regulating the location, size, use, and 
height of buildings, the arrangement of buildings, and the density of popu­
lation within the city. It may adopt different regulations for various dis­
tricts within the city. 

We believe that factual conditions such as lot sizes, topography, popu­
lation, a nd other factors would justify the imposition of different restric­
tions and regulations wit.hin the enti re residential area of the city. Whether 
such different restrictions and regulations within the residential area of the 
cit.y would be valid can be determined only from all of t he facts to which 
certain well recognized principles should be applied, The ordinance must 
be ,'easonnble and not 81·bitl'ury. Modern Box Makers. Inc., 217 Minn. 41, 49, 
13 N, 'V, 2d 731, and cases cited. 

The city may impose reasonable l'cstriclions and make reasonable regu­
lations in res pect to the use which all owners may make of their property, 
which tend to promote the genel'al well-being so as to secure to others 
that use and enjoyment of their own property to which they are lawful1y 
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entitled. However, when the city, in the exercise of its legislative power, 
attempts to forbid the owner from making a use of his property which is 
not' harmful to the public and does not interfere with the rightful use and 
enjoyment of the property of others, it then invades property rights s~cured 
to the owners by both the state and, f ederal constitutions. State ex ret 
Roerig v. City of Minneapolis, 136 Minn. 479, 162 N. W. 477, State ex ret 
Lachtrnan v. Houghton, 134 Minn . 226, 158 N . \V. 1017, Meyers v. Houghton, 
137 Minn. 481, 163 N. W. 754. 

The author in McQuil1in Municipal Corporations, Vol. 3, Section 1031, 
s tates: 

"Zoning regulations, like the exercise of the police power in all 
respects, and, indeed, all action by the city under a general grant of 
power, must be reasonable, which means that no discriminations are 
permitted; all must be afforded equal protection of the law; and any 
classification adopted as a ground for different regulations must rest 
upon reason and the classification must treat all whose property is in 
the same, or substantially the same, condition alike, to the end that all 
will be accorded due process of law and equal protection of the laws 
as the Constitution requires . If the regulations are the same through­
out the city no constitutional objection can be interposed, provided they 
are reasonable and within the range of the police power, but when 
they vary in different parts of the municipal area, they mayor may 
not be constitutional. , This will depend upon the facts of each particu­
lar case." 

While the zoning plan and the classification adopted must be reason­
able and not arbitrary. the zoning ordinance need not cover the entire munic­
ipal area. Horan v. Koehler , 282 N. Y. '573,24 N. E. (2) 989. 

St. Cloud City Attorney. 
March 30, 1949. 

PUBLIC SAFETY 

165 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

59-A-32 

Fi re Departments - Equipment - Relief assoc iation fund - Proceeds from 
insurance premium tax received under M. S. 1949, 69.03 or from tax 
levied under 424.30 may not be used for purchase of fire fighting equip­
ment in municipality having organized firemen's relief association. 

Faets 

HThe articles of incorporation of a volunteer firemen's relief asso­
ciation located within a village, provide that the general purpose shall 
be to pay to its members in case of sickness or disability, such benefits 
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and for such times as may be prescribed by its by-laws, and to pay 
death benefits in even t of death of a member, to pay a service pension 
upon retirement. and to rai se funds fot' such purposes, receive dona­
tions, and receive such sums a s may be paid over from time to time by 
the State of Minnesota or the municipality. They contain no provision 
mentioning the purchase of equipment or trucks , etc." 

Question 

May the relief association involved use the two per cent insurance pre­
mium tax paid by insu l'ance companies and received from the slate auditor 
pursuant to M. S. 1949, Sec. 69.03, "fol' the purchase of fire fi g hting equip­
ment, such a s trucks , etc."? 

Opi nion , 
The question is answCI'cd in the negative. 

M. S. 1949, Sec. 69.04, specifically directs that the amount received from 
the state auditor pursuant to 69.03 "shall be kept as a special fund, and 
disbursed only" for the purposes s pecifically enumeg\ted in 69.04. It is only 
in municipalities "which have no organized firemen's relief association" that 
the funds derived under 69.03 may be used "for the equipment and mainte~ 

nance of such department and fol' constl'uction, acquisition, 01' repair of 
buildings, rooms, and premises for fire department use ." See 69,04 (2). In 
the village involved in you r' inquir'Y, however, there is an organized ' fire~ 

men's relief association, and, consequently, 69.04 (2) is not applicable. 

Prior to the enactment of L. 1943, c. 323, the funds received by any 
municipality pursuant to 69.03 could be disbursed, under 69.04, for Hthe 
equipment and maintenance of such d epartment and for construction, acqui~ 
s ition, or repair of buildings , rooms, and premises for fire department use 
01' othel'Wise." See M. S. 1941, Sec. 69.04 (2) . M. S. 1941, Sec. 69.04 (2), 
next above quoted, was deleted by L. 1943, c. 323, Sec. 2. Notwithstanding 
the deletion so effected by L. 1943, c. 323, Sec. 2, the funds received by the 
municipality pursuant to 69.03, as well as the funds received from the taxes 
authorized to be levied under 424.30, could be disbursed, prior to the enact­
ment of L. 1945, c. 206, by the board of trustees of the firemen's relief 
a ssociation under the provisions of M. S. 1941, Sec. 424.31 for "the equip­
ment and maintenance of !ouch department and fol' the construction, acqui­
sition, 01' repair of buildings, rooms, and premises for fire department use 
or otherwise." See M. S. 1941, Sec. 424 .31 (5 ). By L. 1945, c. 206, clause 
(5) of M. S. 1941 , Sec. 424.31, next above quoted, was deleted, and since 
the enactment of L. 1945, c. 206, thel'e is no a uthority for the r elief associa­
tions in municipalities haying an organized firemen's relief association to 
dis burse funds received under 69.03 foJ' the pur'chase of fire fighting equip­
ment, s uch as trucks or other equipment of a fire department. 

Question 

May the relief association funds received from t he tax levy for the fire 
department relief fund levied pursuant to M. S. 1949, Sec. 424.30, be used 
for the purchase of fire fighting equipment, s uch as trucks, etc.? 
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Opinion 

This question is likewise answered in the negative. 

The funds derived from the collection of the tax for the fire department 
relief f und authorized by M. S. 1949, Sec. 424.30, constitute a special fund 
and cannot be disbursed for any purpose except those s pecifically enumerated 
in M, S. 1949, Sec. 424.31. Use of such fund s for "the equipment and main­
tenance of s uch department and for the cons truction, acquisition, or repair 
of buildings, rooms, and premises for fire department use" is not one of 
the purposes cxpl'cssly enumerated in M. S. 1949, Sec. 424.31. The a uthority 
which existed under M. S. 1941, Sec. 424.31, to use t he taxes received under 
424.30 for equipment and maintenance purposes was taken away by the 
legislature in its enactment of L. 1945, c. 206. 

Question 

Whether an amendment of the articles of incorporation of the relief 
association involved so as to author ize the use of the proceeds from either t he 
ins urance premium tax received under M . S. 1949, Sec. 69.03 or the tax 
levied and received under 424.30 for t he purchase of fi re fighting equipment, 
such as t rucks, etc., would be effectual to accomplish that purpose. 

Opinion 

This ques tion is answered in the negative. 

The purposes f or which the proceeds from the ins urance premium tax 
may be used are delimited by M. S. 1949, Sec. 69.04. The purposes for 
which the proceeds from the tax levied under Sec. 424.30 may be used arc 
prescribed by 424.31. Any amendment to the articles of incorporation pur­
porting to authori ze a use or purpose different from that prescribed by the 
statutes would be wholly inoperative. 

Wadena County Atto rney . 
December 13, 1950. 

166 

LOWELL J. GRADY, 
Assistant Attorney General. 

688-C-I 

PoHce - Broadcasting s tation - When count.y may cooperate with a city 
therein in the erection and operation of a broadcas ting s tation the serv­
ices of which are to be made available to police of the city and the 
s heri ff of the county- M. S. 1949, 387.03, 471.59. 

Facts 

The county of Washington and the city of Stillwater have been consid­
ering the pUl'chase and maintenance of a joint police radio broadcasting 
station for the joi nt use of t he patrol ea t's of the s heriff's office and the city 
police. 
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Question 

Does the county of Washington have the right to purchase and main­
lain a broadcasting station for the use of the sheriff in policing the county, 
and if so, may this be done in cooperation with the city of Stillwater by a 
joint operation? 

Opinion 

It is the duly of the sheriff to keep and preserve the peace of the 
cou nty for which purpose he may call to his aid such persons or power of 
his county as he deems necessary. He shall also pursue and apprehend all 
felons and "perform all of the duties pertaining to his office, including 
searching and dragging for drowned bodies and searching and looking for 
lost persons." M. S. 1949, 387.03. 

In In re Removal of Mesenbrink as Sher iff, 211 Minn. 114, 300 N. W. 398, 
the court said: 

u ... .. As sheriff he has a duty to be active and vigilant and to 
use all proper efforts to secure obedience to the law." 

Again, it said : 

H .. .... It is the duty of the sheriff and police officers generally 
to enforce those laws which the people have enacted for the protection 
of their l ives, persons, property. health, and morals , including the laws 
for the Obscl'vance of the Sabbath!' 

In an opinion dated July 14, 1947 (File 733) , the Attorney General said: 

"The s heriff has the general responsibility for enforcing the crimi­
nalluws throughout his county , It is his duty , so far as available means 
permit, to take the initiative in law enforcement without 'waiting for 
complaints, to inves tigate conditions respecting observance of the laws, 
to take s uch action as circumstances may require for the prevention 
of violations, to arrest offenders when sufficient grounds appear, to 
swear to criminal complaints when he has sufficient knowledge of the 
f acts, and to investigate criminal cases and secure evidence for the 
prosecution thel'eof. Anyone may report a law violation to the sheriff, 
who should make such investigation and take such action as the case 
may require." 

As civilization advances, the law changes, A s conditions change, neces­
sity requires that t he law shal1 change to meet conditions. The use of 
motor vehicles has revolutionized h 'ansportation. Highways today bear lit­
tle resemblance to the highways of fifty years ago. As Judge Mitchell, in 
Cater v. N. 'V. Telephone Exchange Co., 60 Minn. 539, 543, 63 N. W. Ill, 
said : 

" ...... In the mos t pl'imitive state of society the conception of a 
highway was merely a footpath; in a slightly more advanced state it 
included the· idea of a way for pack animals ; and, next, a way for vehi­
cles drawn by an imals,-constituting, respectively, the 'iter,' the 'actus,' 
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and the 'via' of the Romans. And thus the methods of using public 
highways expanded with the growth of civilization, until today our 

urban highways arc devoted to a variety of uses not known in former 

t imes, and never dreamed of by the owners of the soil when the public 
ea sement was acquired. * ••. " 

And that decision was written in 1895, before general use of motor vehi­

cles. With the changed highways and the changed means of transportation, 
with the duty imposed upon the sheriff to keep the peace of the county, 

to pUrsue and apprehend felons and to perform all the duties pertaining to 
his office, mus t he use tools identical to those in use by sheriffs at the be­
ginning of the century? Do we, as individuals , use the same tools and 

implements in the prosecution of our business, which our grandfathers 
used? Today, when an escaping felon has the means available to him to 
escape from most any county in the state in less than an hour, must the 

sheriff use a means of pursuit such a s his predecessors used at the begin­
ning of the century? 

We come then to the point whether it is reasonably necessary in the 

performance of the duties of the sheriff that he be afforded such reasonable 
faciJities a s will enable him to efficiently perform his duties. He cannot be 

expected to furnish equipment r easonably required for the performance of 
such duties at his own expense. So, if the equipment is r ea sonably required, 
it appears t hat the county boartl should furni sh such equipment to him at 

the expense of the county. Whether the equipment is r equired to enable 

the sheriff to perform his duties is not a ques tion of law but one of fact. 
It is a question for the county board to decide. If the county board shall 
decide that such equipment is necessary, then the board has power to pro­
vide it. M. S. 1949, 375.18, subd. 2. That would appear to dispose of the 
question whether the county can furnish a broadcasting station. 

M. S. 1949, 471.59. is authority to two or more governmental units, by 
agreement entered into throug h action of their governing bodies, to jointly 
or coopera tively exercise any power common to the contracting parties or 
any similar powers, including those which are the same except for the ter­
ritorial limits within which they may be exercised. So, if the city of Still­
water has the power to do the things proposed and if the county board of 
Washington County shall determine that it is reasonably necessary that the 
facilities mentioned be made available to t he sheriff for his use in the dis­
charge of his duties , then it is my opinion that youI' question requires an 
affirmative answer. 

Washington County Attorney. 
September 1, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

785 
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PUBLIC UTILITIES 

167 
Bus lines - Villages - In the absence of s tatute, village is without authority 

to own and operate bus line within or without the vil1age limits or to 
assist a private concern in the operation thereof. 

Questions 

1. Can the Village of Edina use public funds to own and operate a bus . 
system within t he limits of the village? 

2. Can the Village of Edina use public funds to own and operate a bus 
system within t he village and also within adjoining municipalities? 

3. Can the Village of Edina use public funds to assist a privately oper­
ated bus system within the limits of the village? 

Opinion 

Each of the foregoing inquiries is answered in the negative. 

Villages .have only such powers as are expressly conferred by statute 
or which are necessarily implied from those powers which are expressly 
conferred. We are unaware of any statutory provision, either expressed 
or implied, which would empower the village to either own and operate a 
bus system or to contribute financially to the support of a private1y operated 
bus system. 

It may be most desirable that the Village of Edina provide a bus trans­
portation system or use public funds to assist a private concern in providing 
the same. The question submitted, however, l'elates to the power of the 
village and in the absence of statutory authol'ity, t he village lacks the power 
regardless of the desirabili ty of the undertaking . See McQui1lin, Municipal 
Corporations, 3rd Ed., Vol. 12, § 35.11 . 

A tto;ney for Village of Edina. 
December 18, 1950. 

168 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

469-C 

Electricity - Contract - Bid - Rates - Village code - Power of village 
to contract with public service corporation for furnishing electrical 
energy to village and inhabita nts does not expressly include power to 
r egulate rates, but regulation of rates may be reserved in contract -
Bids need not be called for by village before granting contract involving 
franchise and rates with public service corporation for supplying elec-
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ldcal ene rgy - M. S. A. 300.03; 300.04 ; 412.221. subd. 7; 412.311 -

Following opinions of Attorney General distinguished : Opinion 108, 1940 
Report j Opinion 160, 1946 Report. 

Facts 

"The Minnesota Power nnd Light Co. of Duluth has been furnishing 

the Village of Aurora and its inhabitants electricity under a purported 
fl'ltnchi se which exp ires June I, 1950. The Village and the company are 
now negotiating for the renewal of such franchi se for another term of 
years. 

"Upon reading of the new Village Code I find nothing therein which 
grants the Village Council authority to enter or grant franchi ses for 
the fUr11i shing of electricity and power to the Village and its inhabitants. 
Section 29, Subd. 7, Chapter 119, Laws of Minnesota for 1949, provides: 
'The Village counci l shall have power · •• to contract with anyone 
engaged in the business of furni shing gas or electric service for the 
supply of such service to the Village and its inhabitants.' 

"The Village does not wholesale electricity but it is furnished direct 
to the inhabitants by the power company." 

Ques tion 1 

"Hus the Village council authority to grant a franchise by ordinance 
to the Minnesota Power and Light Co. for the furnishing of electricity 
and power to the Village and its inhabitants or must such authority be 
by contract a s provided for in Chap. 119, Laws of Minnesota for 19491 11 

Opinion 

L. 1949, c. 119, § 29, subd. 7, to which you reier, is now coded as M. S. A. 
412.221, s llbd. 7. This provis ion oj the s tatute, pertinent to your inquiry, is: 

"The vil1age council shall have power · • • to contract with any­
one engaged in the bus iness of furnishing gas or electric service for the 
supply of such service to the vi llage and its inhabitants." 

Your attention is directed to the provisions of M. S. A. 300.03. This 
statute, in substance, authorizes the organization of corporations for the 
performance of public se l'vices, among which is the furnishing of light, heat, 
01' power for public or pl'ivate li se. The stu.tute then prescribes, so far as 
matel'ial to your question, that: 

" •• • No corporation so formed shall cons truct, maintain, or operate 
••• any · •• pipe line, or other conduit· •• in 01' upon any street, 
alley, at' other public ground of a city or village, without first obtaining 
from the city or village a franchise conferring such right and compen­
sating the city or village therefor." 

M. S. A. 300.04 provides in its part pertinent to your inquiry: 
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fl ••• Every such corporation [public service corporation] .obtaining 
a franchise from a city or village shall be subject to such conditions and 
restrictions a s from time to time may be imposed upon it by 8uch 
municipality," 

The foregoing quoted portion of M. S. A. 300.04 is broad and general in its 
terms and would seem to have been intended to reserve to cities and villages 
broad genel'al powers and supervision and control over public service corpo­
rations obtaining franchises from cities or vi1lages. However, it is to be 
noted that, in the case of Minneapolis General Electric Co. v. Minneapolis, 
194 Fed. 216, the Circuit Court of the District of Minnesota for the 4th 
Division held that the City of Minneapolis had no power, under the provi- • 
sion of M. S. A. 300.04 last above quoted, to regulate the rates of the plaintiff 
corporation. That decision is discussed in the following opinions of the 
Attorney General, to which you are refened: 1934 Report of Attorney Gen­
eral, Op. 148, p. 314; 1938 Report of Attorney General, Op. 72, p. 175. 

M. S. A. 412.221, subd. 7, here considered, does not es:pressly confer 
upon the village council the power to regulate the rates to be charged by the 
public service corporation obtaining the franchise from the village. The 
power con.ferred upon the vi1lage. council by the section of the village code 
here considered is li to contract with anyone engaged in the business of fur­
nishing gas or electric service for the suppJy of such service to the vi1Jage 
and its inhabitants." The franchise should be granted to the public service 
corporation by an ordinance enacted by the village council and accepted by 
the public service corporation. The power "to contractU with a public service 
corporation thus confen ed upon the village council includes the power to 
prescribe by that contl'act the terms and conditions under which the franchise 
is granted. I see no reason why the village cannot in the ordinance-contract 
granting the franchise expressly reserve therein the right of the village at 
all times during the term of the franchi se to regulate and control by ordi­
nance the service rates to be charged by the public service corporation during 
the term of the ft·anchise. 

Question 2 

"If such au thority must be by contract must the Village call for 
bids for the furni shing of such electricity and power to the village and 
its inhabitants?" 

Opinion 

The question is answered in the negative. 

M. S. A. 412.311 (L. 1949, c. 119, § 38). in its pOl·tion pertinent to this 
inquiry, provides: 

.. . II< '" Every contract for the purchase of merchandise, materials or 
equipment or for any kind of construction work undertaken by the 
village which requires an expenditure of $500 or more shall be let to 
the lowes t responsible bidder, after ten days' public notice." 

The purchase by the village from the public service corporation of electrical 
energy for lighting .the public streets and for other public purposes is the 
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purchase of a service to be supplied by the public service corporation and 
is not the "purchase of merchandise, materials or equipment" within the 
meaning of the last quoted portion of the new Village Code. 

In 80 concluding, I have not overlooked the case of Casey v. Central 
E lectric & Telephone Co., 202 Minn. 510, 279 N . W. 263, which held that 
villages organized under the 1905 act must comply with the then provisions 
of Mason's Minnesota Statutes 1927, § 1199, requiring that all contracts 
involving expenditure of $100 or morc must be let to the lowest responsible 
bidder after public notice of time and place of receiving bids. The Casey 
ca se was decided on April 22, 1938. The sta tute (M. M. S. 1927, § 1199) 
there involved then provided: 

" ••• And all con tracts involving an expenditure of one hundred dol­
lars or more, if not to be paid from road or poll tax, shall be let to the 
lowest responsible bidder, after public notice of the time and place of 
receiving bids." 

At the session of the legislature next following the date of the decis ion in 
the Casey case, M. M. S. 1927, § 1199, was amended so as to read as follows : 

IIAll contracts for the purchase of merchandise, materials or equip­
ment or for any kind of construction work under taken by t he village 
which requires an expenditure of $100.00 or more, if not to be paid from 
road or poll tax, shall be let to the lowest responsible bidder, after pub1ic 
notice of the time and place of receiving bids." 

M. M. S. 1927, as so amended by L. 1939, c. 139, was carried forward into 
Minnesota Revised Statutes 1945 as § 412.21. L. 1949, c. 119, enacting the 
new Village Code effective July I, 1949, expressly repealed c. 412. However, 
that portion of what forme,rly was § 412.21 was carried into the new Village 
Code without substantial change.1 See L. 1949, c. 119, § 38, now coded as 
412.311. The decis ion of the Casey case undoubted ly inspired the amendment 
of the statute here considered effected by L. 1939, c. 139, and I am of the 
opinion that the legislative amendment referred to was intended to, and did, 
cxcept f rom the opcration of the statute hel'e considered a contract of the 
village 101' the furnishing to it by a public service corporation of a public 
service such a s here involved. 

Attorney Gencral's opinion appearing in the 194.0 Report of the Attorney 
Genera l as Op. 108 was concerned only with a provision of the 1885 village 
laws, which was not involvcd in the Casey case. The reference in that 
opinion to the Casey case was made wi thou t regard to the legislative am~nd­
ment effected by L . 1939, c. 139. 

In the 1946 Report of the Attorney General, Op. 160, the question pre­
sented was this: 

"If a Village Council has powel' to purchase water for village pur­
poses, does such a contract have to be approved by the voters or can 
the Village Council, after noti~e for bids, enter into such a contract?" 

IThe tlgure $100 was chl\nged to $GOO. 
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That opinion held that the contract need not be approved by the voters of 
the village, and then unnecessarily r ef erred to Minnesota Statutes 1945, 
§ 412.21, and cited the Casey case as applicable thereto, without any refer­
ence to the circums tance that the statute involved in the Casey case was 
material1y and substantially amended by L . 1939, c. 139. 

Question 3 

"What in your opinion is the propel' procedure to follow so that the 
Minn. Power and Light Co. may furni sh electri ci ty and power to the 
Village and it s inhabitants ?" 

Opinion 

As indicated in the answer to your fil'st question, the exercise of the 
power to contract should be by ordinance g ranting the franchise to be 
accepted in wri t ing by the grantee. The ordinance-cont ract might wen con­
tain an express provision reserving unto the village the power and right at 
all times during the continuance of the franchise to reg ulate and to control 
the rates to be charged by the grantee. If the village should by inviolable 
contract establi shed by agreement the rates to be charged by the grantee 
for a definite term, rather than reserving the right in sllch contract to 
regulate such rates, tho contract rates would control during the Hfe of the 
contract. See St. Cloud Public Service Co. v. City of St. Cloud, 265 U. S. 352, 
44 Sup. Ct . . 492, 6 L. ed. 1050. 

Aurora Village Attorney. 
April 25, 1950. 
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LOWELL J. GRADY, 
Assis tant Attorney General. 

624-C-ll 

Electricity - Contract - Purchase - Purchase of electric power from the 
United States - Village has power to purchase electricity at wholesale 
from the United States. 

Facts 

A form of contract which the United States offers to the village of Adrian 
for the supplying of electrical current to that viJIage is s ubmitted. 

The contract proposes to furnish electric service to the village for 
municipal purposes a nd for resale to ultimate consumers for a period com­
mencing with the date of initial service and cont inuing until December 31, 
1959. 

Question 

Whether the village of Adrian has the power to enter into this contract. 
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O)lil1ion 

The village is authori7.ed to purchase electric power in these words : "It 
may, in lieu of providing for the local production of gas, electricity, water, or 
heat, purchase the same wholesale and l'c·sell i t to local consumers ." Laws 
1949, Ch. 119, § 39, coded as M. S. A. 412.231, Subd. 1. 

Thel'efore, authori ty exis ts for the village to purchase electricity at 
wholesale from another pl'oducer. The question mig ht, however, be raised 
as to the term of this contract. It would be in force from the date of its 
execution even though service would not commence until sometime in 1955, 
and would then run until 1959. It is generally held that a municipality may 
enter into a contract for the furnishing to it of electric service even though 
the contract extends beyond the term of office of the officers making it. See 
McQuillin Mun. Corp., 2d ed., Rev. Vol. 3, p. 1284, from which I quote: 

"Generally , contracts for public utilities, such as water supply, gas, 
electricity, etc., are considered as r elating to the business affairs of the 
municipality, rather than the legislative or governmental powers, and 
it is no objection thereto that they bind the municipality beyond the 
term of office of the officers making the contract. * * *" 

It is my opinion that the village has authority to enter into the proposed 
contract . I do not pass upon the features of the contract that might be con­
sidered objectionable or a s to the s ufficiency of the contract in other r espects. 
There are certain matters which should be considered by the village, how­
ever , bef ore entering into the contract. 

If executed at the present time there would be a period of five years 
before service was commenced under the contt"act. Many things might 
happen to change the situation during that interval. The village sha.uld 
cons ider whether it desires to tie its hands while awaiting service for that 
period of time. 

The proposed fOl"m leaves certain matters for further agreement of the 
parties. There is no a greement on t he precise terms of the contrac t in the 
followi ng respects : 

(1) The poin t of delivery of t he cunent is left for further agreement. 

(2) There is no agreement as to the rate to be paid by the United 
States for current purchased from the vi11age (p. 11 of the proposed con­
tract). This is left for fUl'the l' agreement of the parties. 

(3) There is no agreement a s to the resale price to be charged by the 
village. This is left for further agreement of the parties, although the 
United States seeks to control the sale price (see p. 1 of t he exhibit accom­
panying the contract). 

No rates are fixed by the contract. They are to be fixed by the United 
States. The village would be signing a contI-aet to take electric service when 
it does not know what rate it will have to pay for that service. 

The contract contains inconsistent paragraphs. 
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The council may a lso be influenced in its consideration of the matter 
by th is fact: if a dispute s hould arise as to the interpretation of the contract 
which leads to liti gation, the case would, in all probability, be tried in the 
federal cour t. 

Finally . the whole agreement is contingent upon sufficient appropriations 
being made by the government to finance the production of the power. 

These arc some of the matters that should be considel'ed by the village 
in exerci sing its discret.ion as to whether to enter into this contract. 

Nobles County Attorney. 
Januury 18, 1950. 
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RALPH A. STONE, 
Assistant Attorney General. 

624-C-2 

E lectricity - Plant - Cities of the fourth class - May acquire an electric 
generat ing plant under 1\1. S. 1949, § 454 .01 - No s pecial election neces· 
sary unless full faith and credit of city is pledged toward payment of 
both principal and interest of bonds - When bonds are issued which are 
to be paid exclu sive ly out of the ea rnings of the utility, no ejection is 
necessary - Williams v. Village of Kenyon, 187 Minn. 161 , 244 N. W. 
558 - The words "acquire" and "es tablis h" imply the power to "con· 
Sll' Uct" a generating planL 

Fucts 

St. Charles is a city o~ the fo urth class organized under Special Laws 
1879, Chapt.et' 57. It now owns its e lectric d is tribution system, including 
poles, wi res, meters, etc., and purchases electrical energy from a power com· 
pany for municipal purposes and for resale to its inhabitan ts . The current 
c: onlra('t expires some time late in 1950. The city owns land which is avail· 
able fO l' the constl'uction of an electric power plant. 

Ques tions 

"May the City Council of the City of St. Charles, under Section 54.01 
sic (454.01), M, S. A" or under any other law, put'chase and construct 
a generating plant and generating equipment Lo be used in connection 
wit h the distr ibu tion sys tem now owned, without putting the question 
to a vote of the electors ? 

"We would al so like to know whether it would be legal for the City 
of St. Charles to fin ance t he purcha se and constl'uction of such a plant 
by a conditional sa les cont ract ," 
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Opinion 

We do not have a copy of your contract covering the purchase of elec­
t rical energy by t he city, which contract, you advise, wi1l expire some time 
late in 1950, and consequently our opinion does not take into consideration 
any terms, condi tions, or provisions which are contained in such contract. 

Minnesota Statutes 1949, § 454.01, applies to the city of St. Charles , and 
under this statute the city is authorized and empowered to acquire lands for 
furni shing gas, electricity, water, or either, any. or all thereof for municipal 
purposes, as well as for the use of the inhabitants of the city, and for such 
purpose may excl'cise the power of eminent domain pursuant to M. S. 1949, 
Ch. 117. Section .154.01 f urther empowers the city to take any and a.ll prop­
erly , including lands, manufacturing plants, 01' other property, wherever 
s ituated, e ither within or without the corporate limi ts, which may be neces­
sary and convenient so a s to acquire and establish s lich plants: 

In an opinion of the attorney general da ted June 25, 1943, fil e 624c-10, 
construing section 454.01, it was stated that no special election or vote is 
necessary unless it is necessary to issue bonds. The bonds therein referred 
to are bonds which pledge the full faith and credit of the city for the payment 
of the principal and interest. Bonds wh ich are to be paid exclus ively from 
the earnings of the electric light plant may be issued by the city without 
firs t being submitted to a vote of the people for approval. It was further 
stated in the opinion of t he attomey general jus t referred to that t he right 
of exercis ing the power of eminent domain is given in section 454.02, but 
that there is no requirement that acquis ition be by those means. 

The city may acquire an elec tric light plant by the exel"cise of the power 
of eminent domain as provided fol' in sections 454.01 to 454.04. However, 
such method is not exclusive. The city under these sta tu tes is authorized to 
acquire and esta blish p lants fol' furn ishing electricity for t he tlSe of its 
inhabitants and fOI" mun icipal purposes. It may, assuming that funds are 
available therefor, purchase 01" otherwise acqu ire an electric plant without 
s ubmitting the question to the electo.·s for the ir approval. If the cost of 
such plant is to be paid by t he issuance of bonds, the payment of which t he 
city pledges its full faith and credit, then the question of the issuance of 
s uch bonds must be submitted to the elec tors for theil' sPP I'oval before the 
city is authorized to issue s uch bonds. 

The city may finance the cos t of the acquis ition of the plant by issuing 
bonds or other evidences of indebtedness to be paid exclusively out of the 
eurnings of t he plant without submitting the question to the electors for 
their approval, and it may purchase a plant upon a conditional sales contract. 
See Williams v. Village or Kenyon, 187 Minn. 161, 244 N. W . 558 ; Davies v. 
Village of Madelia. 205 Minn. 526, 287 N. Vl . 1; Hendricks Y. Cil y or Minne­
apolis, 207 Minn. 150, 290 N. W. 427. 

The authority and power granted to the city to acquire and establish a 
plant under the provis ions of section 454.01 are broad enough so as to 
authorize the city to construct a generating plant. In our opinion the words 
"acquire" and Ues ta blish" should be construed so as to imply the power to 
"construct" a generating pla nt. 
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Sections 456.01 to 456.07 are applicable to the city of St. Charles. These 
s t.at utes r equire a submiss ion of the ques tion of t he acquisition of a plant 
to the electors 101' the ir approval. 

Sections 455.23 to 455.25 are also applicable to your city, but under 
these statutes the question of the authority to proceed thereunde r must be 
firs t submitted to the elector s for approval. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

St. Charles City Attorney. 
May 9, 1960. 
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624-C-I0 

WaleI' and light commission - Funds - Under charter provis ions all obli­
gations authorized to be incurred by commission may be approved and 
paid by the commission without presentment to council for audit and 
approval. 

Ques tion 

"Docs this Chapter (X) give this Board of Water and Light Com­
miss ioners authority to audit the claims of the water and light depart­
ment, or must these claims be presented to the City Council and audited 
under Chapter V, Section 151" " 

Opinion 

Several funds al'e provided for under chapter V of the charter including 
the water works and electric light fund. It is there in provided that all moneys 
r eceived fl'om water, light, rents and taxes shall be pa id in to this fund, 
and that no money shall be taken therefrom except f or purposes connected 
with Lhe water and lig ht plant. 

Chapter X 0'£ the charter pertains to the board of water and light com­
miss ioners and provides fol' the appointment of three resident electors who 
constitute the board. The city clerk is, by § 2, constituted a s the clerk of the 
board, and the city treas ul'er is, by § 3, made t he t"rea SUl'er ex officio of the 
board. 

The powers of the board arc set forth in § 6 which in part reads as 
follows: 

"The board shall have charge of the cons truction, maintenance, 
repair and management of everything pertaining to the water works 
and light plant of said City, and shall have the supervision and direction 
of the working and operation of the same. The City Council shall make 
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and execute all contracts pertaining to the same; and said Board shall 
have the charge, care and supervision of the carrying out of all such 
contracts . Provided, that said Board shall have full authority to con­
tract for, and incur. all expense for fuel to ope,rate said water works 
and light plant and for necessary repairs for the same, and for such 
material s a s shall be necessary fOl' the installation of private connec­
tions, and also to provide and contract for, such skil1ed workmen and 
ordinary labor as it shall deem necessary to operate said works." 

Gencl'al powers to have control of evcl'ything pertaining to the water and 
light plants arc conferred upon the baR I'd. The board is empowered to pro­
vide and contract for such skilled workmen and ordinary labor a s it shall 
deem neceS:53ry to operate the water works and light plant, No power or 
authority is I'eserved 01' given to the city council to disapprove 0" approve 
a ny commitment..;; 0" obligations made 01' incurred by the board within the 
scope of its powers except that the council shall make and execute all con· 
tracts, which contracts, when executed, shall be under the su pervision of 
the board , 

Section 7 provides that. the clerk shall collect all money payable for 
water, light and power rates 01' other water wOI'ks or light accounts, and 
shall deliver and pay the same over to the treasu"er. 

It seems clear that under these charter pl'ovisions plenary power is 
granted to the board to maintain, manage and control, as stated in § 6, 
"everything pertaining to the water works and light plant of the city," to 
have charge and control of all moneys payable for the use of these systems. 
Disbursement of such money can be made only by order or warrant drawn 
upon the treasurer, signed by the pl'es ident of the board, and countersigned 
by the city clerk as the clerk of the board. No power or authority to control 
or supervise collections 01' di sbursement of water and light funds is reserved 
to or conferred upon the city council. The powel'S of the board under these 
charter provis ions to collect and disburse water and light funds and to 
supervise and control the business of the water works and light plant are 
analogous to the powel's and authority of the water and light commission 
created by statute. State ex reI. Briggs \'. Mcllraith, 113 Minn. 237, 129 
N. W. 377. 

In OUI' opinion Chapter V, § 15 of the city charter, which requires all 
money demands against the city to be audited and allowed by the city council, 
is not applicable to claims and obligations created or incul'l'ed hy the board 
in the performance of its duties pertaining to the water works and light 
plant. 

Benson City Attorney. 
March 18, 1949. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

624-A-6 
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172 
'Vater mains - May be laid across a railroad crossing with or without con­

sen t of the railroad. and, if the railroad proper ty is benefited by the 
improvement, it may be assessed the refor the same as other property -
M. S. 1949, §§ 160.19,412.221, 412.401, 429.08. 

Facts 

In the year 1872 the railroad platted into lots and blocks a tract of land 
which is now part of t he Village of Albany. Said platted arca lies northerly 
of what is the railroad's right-af-way. Ever since 1872, or thereabouts, the 
railroad has maintained a public crossing within the village, which lies 
southerly of and in direct line with a s tree t known as Fifth Street of the 
Vmag~ of Albany and is, in effect, a contiml8tion of said Fifth Street across 
the railroad tracks. There is no record of any dedication of this crossing for 
public use. It was not shown on the original plat dedicated by the railroad 
in 1872, even though said road has been in existence ever s ince that time. 
The road and crossing havc been used by the public ever s ince 1872, not only 
to get to the railroad's depot, which lies southerly of the tracks, but also to 
get to other highways leading southed y from the Village of Albany. 

The Village of Albany has now sta l·ted proceedings to lay water mains 
under M. S. ] 949, §§ 412.401 - 412.481, and proposes to lay such watcr mains 
underneath the rai lroad's tracks at said crossing. The railroad has requested 
the village to make an application for a permit to lay said water mains on 
form 1036, a copy of which is enclosed. If the village signs the application 
and agrees to t he permit or lease, it will not be able to assess part of the 
cost of construction of said \Vatel' main to the railroad, because the appli­
cation and permit have a recital to the effec t that the village shall pay the 
entire cost of construction. The village, however, wishes to assess part of 
the cost of construction to the abutting and certain other benefited property 
and feels that the railroad's right-of-way would be benefited property and 
should be assessed for part of t he cost of said water main. 

Question 

"How could the village avoid Signing the application and permi t or 
lease, and still be authori7.ed to construct said water main underneath 
the railroad tracks, a nd also be able to a ssess part of the benefits to 
the rail road 1" 

Opinion 

From the facts submitted it appears that the road which crosses the 
railroad tracks is a continoation of Fifth Street in the village and that it 
has been used by the public a s a public road or highway since about 1872. 
If this is so, then the road has undoubtedly been dedicated as a public street 
or highway by user. See Keiter v. Berge, 219 Minn. 374, 18 N. W. 2d 35 
(common law dedication); M. S. 1949, § 160.19 (statutory dedication). See 
also Report of Attor ney General 1934, Op. 489. 
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From the facts submitted it al so appears that the tracks of the railroad 
have been laid over a traveled street or road used by the public as a high­
way, that the public has continued to use the crossing as a highway for 
many YCllI"S without interference by the ,'ail road company, and that the 
rai lroad has maintained the crossing and kept it in repair for s uch public 
usc. If thi s is so, the crossing has been dedicated for public use as a street 
or highway . .gee 81. Paul, M. & M. n. Co. v. City of Minneapolis, 44 Minn. 
149,46 N. W . 324. 

In so far as is material to your inquiry, the village has jurisdiction of 
public ways within the village (see M. S. 1949, § 412.221) and has the 
uuthorit.y to lay watcl' mains therein for the purpose of s upplying water to 
the inhabitants of the village (see M. S. 1949, § 412.401). 

The village having a right to lay water mains in its public streets and 
roads, and a railroad crossing being a part thereof, it is our opinion that 
a railroad may not demand that the village sign a contract with it as ' a 
condition precedent to the right of the village to lay a water main under­
neath the tracks of the railroad and within the cross ing. The village may 
proceed to lay the water main with 01' without the consent of the railroad 
company. In laying such water main, powever, due care should be exercised 
in order that no damage be done to the property of the railroad and its 
business and to avoid the e l'eation of hazards which would endanger traffic 
thereon. See opinion of thi s office to the Village Clerk of Onamia dated July 
29, 1936 (fil e G24d-10). And we suggest that, before any work is undertaken 
at the railroad crossing, the railroad be duly notified thereof so that it may 
govern itself accordingly. 

If the property of the railroad is benefited by the improvement under­
taken by the village, we know of no .. cason why this property cannot be 
assessed the same as other benefited property, See M. S, 1949, § 429.08. 

We believe the foregoing answers your inquil·Y. 

Albany Village Attorney. 
June 14, 1950. 
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JOSEPH J. BRIGHT, 
Ass istant Attorney General. 

624-D-IO 

Water services - City may construct water main without assessing water 
main benefited therefor ; may accept prepayment of water bills from 
water cus tomer; if agreement is made to furnish water and to accept 
prepayment of water bills, water user is not entitled. to a refund upon 
discontinuing water se rvices where city s tands ready and willing to 
furnish water agreed upon. 

Facts 

"The X School, a private institution with a population of about 65 
pe rsons and an operating budget of about $65,000 per year, is located 
in the City of Fnribault. The school has always had its own water 
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system, including a well. It has not had city water. Recently state 
authorities notified the school that their present well could be used only 
until they had an approved source of wa te r supply. With that prompt­
ing them , the School Board has asked QUI' Council and Water Commis­
s ioner to run a water main past 01' to the school property so they can 
connect a service. 

• 
"Running a watet' main to the X School property would cost about 

ten thousand dollars. Realizing this, and knowing the proposed main 
would fOl' the present serve only tHe school, t he School Board has offered 
to prepay about $3,000.00 of their water bill. They expect to use about 
$500.00 wOI-th of water pel' year and would secure a receipted bill from 
the city each month until the prepayment had been used up. After that 
the school would pay for the water like any other uscr." 

Questions 

"Would t here be any legal objection to our accepting the prepay­
ment and laying the main, commingling t he prepayment monies with the 
other water department monies that are used currenUy? 

"Secondly, would there be any reason in law why the city could not 
cnler inlo a contract with said school providing that in the event the 
school 0" its successor Ot· successors ceased using our city water for 18 
months 01' more, the Council could in its discI'etion declare the unused 
pr'epayment monies, if any, forfeited to the city?" 

Opinion 

You do not state, but we a ssume, that the city is operating under t he 
home rule charter adopted by it on February 27, 1911. This charter empow­
ers the city counci l to maintain water works and to lay water mains, pipes 
and hydrants in any street within or without the city (Section 258), and to 
establish rules and regulations by ordinance for the management of such 
water works and the supplying of water for the usc of the inhabitants thereof 
(Section 261). When water mains are constructed as a pal't of a project for 
improving a str eet, lhe cos t may be assessed agains t lands benefited (Section 
ID3) but by appropriate resolution of the city council the cost and expense 
of all or any part of an improvement may be ordcred paid out of the appro­
pl'iate fund 01' genel'al fund without an assessment of any property benefited 
(Section 166), and Section 260 of said charter makes an owner of private 
property liable to the city for the rents or rates for the city water used 
upon the owner's premises, 

Under the forcgoing cha rter provis ions, it is within the discretion of 
the city council to extend the water main to X School without assessment 
of the property benefited. It is for the city to determine whether the neces­
sity for the extension of the water main exists and whether the municipal 
treasury will warrant the expenditure, See opinion No, 165, Report of the 
Attorney General fol' 1946, 
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We are unaware of any reason why the city cannot accept prepayment 
of water bills from a wate l' customer of the city. The prepayment presup­
poses that the water customer is paying in advance for water to be furnished 
by the city at rates in fOl'ce as the water is furnis hed. If the city accepts 
prepayment of water bill s, we know of no reason why the payment cannot 
be treated a s any othCl' water department income for water services. 

From the facts submitted, it appears to us that the problems of the 
city arc disposed of when it determines to bund the water main and to accept 
prepayment of water bills under an agreement with X School that the water 
bills are being prepaid and that the city is under obligation to furni sh water 
to the water user in the amount of the prepayment at the rates prevailing 
in the city as the watel' is furnished. If the water user, after having made 
a prepayment, di scontinues its use of water, it is not entitled to any return 
of its prepayment because the city is still ready and willing to furnish 
water as it agreed to do when it accepted the prepayment of the water bills. 

By reason of the v iews expressed herein, no specific answer to your 
second question is required. 

Faribault City Attorney. 
June 6, 1950. 
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JOSEPH J. BRIGHT, 
Assistant Attorney General. 

624-D-3 

'Vater s Ullply - Liability - Municipally-owned water works system for 
s ickness caused by impure water supply. 

Question 1 

I s t he village liable for s ickness or death caused by an impure water 
supply? 

Opinion 

In the operation of a municipal1y-owned water works utility, your vil1age 
is acting in its proprietary, and not in its governmental, capacity. The same 
rules of negligence apply to your village in that operation as would apply 
to a private corporation or individual operating the plant. 

In Keever v. City of Mankato, 113 Minn. 55, 129 N. W . 168, the com­
plaint charged that the defendant city negligently allowed the supply in 
its water works system to become polluted with poisonous substances and 
large quantities of filth and sewage to escape into and saturate its water 
supply, by reason whereof plaintiffs' intestates conu'acted typhoid fever and 
died a s a consequence. On demurrer it was held t hat the municipality was 
liable for its negligence in its private or corpora te capacity. In that case we 
find the following quotation: 

• 
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"When the munic ipality enters the field of ordinary private busi· 
ness, it does not exercise governmental powers. Its purpose is, not to 
govern the inhabitants, but to make for t hem and itself private benefit. 
As far as the nature of the powers exel'cised is concerned, it is imma­
terial whether the city owns the plant. and sells the water, or contracts 
with a private cOTporation to supply the water. It is not in either case 
exercising a municipal f unction. * •• When a municipality engages in 
a private enterprise f Ol' pt'ofit, it should have the same rights and be 
subject to the same liabilities a s private corporations or individuals ." 

The Keever case has been followed by several later Minnesota cases, one 
of which is Borwege v. City of Owatonna, 190 Minn. 394, 251 N. W. 915, 
wherein it is stated: 

"When a city engages in act ivities which arc of a nature ordinarily 
engaged in by private persons and which subject private persons to 
liability f or negligence, the city is likewise liable foJ' negligence." 
The existence of negligence on the ·part of the village in any particular 

case is, of course, a fact question. 

Question 2 

If the vilJagc be liable, Ifi s there any limi t of liability in s uch a ca se" 7 

Opinion 

If the claim be one for wrongfu l death, the limitation of the wrongful 
death statute would apply. If the claim be one for personal injuries and 
consequent damages, not involving a wrongful death, the ordinary rules of 
damages would apply, 

LOWELL J. GRADY, 

Spring Valley Village Alto,·ney. 
August 15, 1949, 

PUBLIC WORKS 
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Assistnnt Attorney General. 

844-B-7 

Dumping grounds - Town has the right to provide public dumping grounds, 
purchase land for that purpose and employ an overseer or watchman 
therefor. 

Question 1 

Has a township the right to provide public dumping grounds 7 

Opinion 

In an informal opinion written by Charles E. Phillips, file 434a-6, it was 
held that a town could purchase a tract of land for a dumpi.ng ground, 
The author of that opinion wrote: 
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"The town supervisors also constitute the board of health for the 
township Bnd are chargeable with the duty of disposing of refuse and 
other disease-breeding rubbish. It would, therefore, seem that if it is 
reasonably necessary for tha~ purpose, that the town may acquire a 
piece of property for dumping purposes if it is necessary to do 80 to 
conserve the health of the residents of the township; otherwise, they 
have no authority." . 

This opinion was ,followed in an opinion dated April 2, 1927, to Dr. 
Chesley of the Department of Health, and in an opinion dated April 11, 1946, 
file 4848-6. I follow these opinions and hold that a town has the right to 
acquire land for public dumping grounds if consideration of public healt h 
makes it necessary to do so. 

Ques tion 2 

Can the town purchase land to be used as a public dump? 

Opinion 
In view of the foregoing opinion, it necessarily follows that under t he 

conditions s tated the town has such power. 

Question 3 
After the town has a dumping ground, can the town employ a watchman 

or overseer to supervise the dumping of refuse and other material? 

Opinion 

The town has the right to take such steps and employ such means as 
may be necessary to make ,the public dumping grounds serve the purpose 
for which they were intended. It would have the right to employ a watch­
man or overseer if that is necessary and advisable in order to make the 
dumping grounds serve their intended purpose. 

I think this answers your questions. I should, however, call your 
attention to the provisions of M. S. A. 368.79, which would be applicable 
in New Canada town when adopted by the voters. 

RALPH A. STONE, 

Attorney for Town of New Canada. 
August 16, 1949. 
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Assistant Attorney General. 

434-A-6 

Sewers-Construction oC sanitary sewer, without petition of properly own­
ers, under M. S. A. 429.21-429.26 and M. S. A. 431.01 et seq. 

Facts 

"The city of North Mankato is a city of the fourth (4th) class, or­
ganized under chapter 462, Laws of 1921. 

"The city desires to install a Sanitary Sewer on the grounds of 
necessity in a certain area." 
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Question 

Whether the term <lgewer" a s used in M. S. A. 429.21 is su fficiently broad 
to include a sanitary sewer. 

O,.in ion 

The ques tion is answered in the affirmative. 

M. S. A. 429.21 confe l's authority upon the "counci l of any city of the 
fourth class incorporated under the general laws of this state" to "con­
struct ••• any ••• sewe l'>! in the city in accordance with the procedure 
prescribed by M. S. A. 429.21-429.26. Under this law, the council may initi­
ate the proceedings "acting on its own motion" without a petition of the 
proposed owners affected or has the alternative of acting upon a petition. 

The phrase " any ••• sewer" in M. S. A. 429.21 scems sufficiently 
broad as to inc1ude a sanitary sewer. See generally McQui llin. Municipa1 
Corporations, Revised, Vol. IV, § 1538; al so Anselmi v. City of Rock Springs 
(Wyo.), 80 P. 2d 419, ll6 A. L. R. 1250. 

M. S. A. 429.21-429.26 originated in L. 1901, c. 167. Your attention is 
directed to State v. Foster, 94 Minn. 412, 103 N. W . 14, wherein our Supreme 
Court held that municipali t ies with in the operation of that law had no power 
to construct or contract fot· the construction of sewers until t he proposed 
owners had had an opportunity to perform t he wOI'k themselves as pro­
vided by that law. Under these circums tances , it may be that your council 
may find it inadvisable to avail itself of the provisions of 429.21 et seq. 

Your attention is d irected to M. S. A. 431.01, which authorizes "any 
city of the fOUl·th class in this state ••• to establish and maintain a gen­
eral system of sewers" in accordance with the pt'ocedul'es set forth in 431.01 
et seq. The a uthori ty to establish a general sys tem of sewers includes the 
authority to install sanitary sewers . Under this law, no petition is neces­
sary. The action is to be instit uted by the council by the adoption of an 
ordinance or resolution. 

North Mankato City Attom ey. 
July 1, 1949. 
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LOWELL J . GRADY, 
Assistant Attorney General. 

387-B-l0 

Streets - Parking meters - Use of for advertising purposes - City has no 
authority to rent advertising space on city parking meters as a private 
enterprise for profit. 

Facts 

The city has ins talled parking meters on posts placed along the s ide­
walks in the public streets. The meters are being paid for in installments by 
the city from the pl'oceeds of the money taken in by the meters. The city 
will a cquire full tit le when the meters are paid for. 
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The vendor now proposes to instal1 neat s ignboards on each meter post, 
half of the cost to be paid by the city. This compa ny would then sen adver­
ti sing space on the signboards to merchants and others at contract rates , 
the city to rece ive 50 pet' cent of any profi ts real i7.cd from t his program. 

Questions 

Is the city authorized to ente r into any s uch contract? After the city 
acquires title to the me te rs, could it sell such adverti sing space ? 

Opinion 

The city does not own the f ee in the streets. All that the city owns is 
an easement for the use of the property as a street. The city is authorized 
by the charter , Chapte t' XVI, Sec. 114 (2), "To care for, supervise and con­
trol all bridges, streets, ....... and to prevent injury thereto or encroach~ 
ment the reupon, whether upon, over or under the same, and remove such 
encroachments ." 

There is no authority g ran ted to the city in the charter to engage in a 
private bus iness enter'pl'i se not coming w ithin the category of a public 
ut ili ty, 

Of course the city has t he right to allow the st ree ts to be used fot' gas, 
water and sewet' pipes, and pel'mit te lephone, telegraph and elec tric poles 
to be erected the reon, These are uses for which the s treets are dedicated, 

But he t'c it is proposed to use the s tt'eets fot' a purpose which is not a 
public one and for a purpose for which the str eet was not dedicated, and 
for a business in which t he c ity has no power to engage for profit. 

In the case of State ex reI. Belt v. St. Louis, 161 Mo. 371, 61 S. W . 658, 
it appeared that the municipal assembly had passed an ordinance authoriz­
ing the boat'd of public improvement to maintain boxes f or the collec t ion 
of was te paper al ong the streets, and authorizing the board of public im­
provement to ente r into a contract wi th one B fot' the erection and mainte­
nance of the same. B was to have the right to use the outside of all boxes 
for adverti sing purposes, and was to pay into the city tt'casury at the end 
of each qual'ter 15 pet· cent of the gt·oss rece ip ts. The court held that thi s 
was an unauthorized use of the public st reet and unlawful. The court said: 

" ••• It subjects the public streets to a purely private purpose, 
to-wit, t he adverti sing of individua l bus iness and enterpri ses. Can the 
ci ty devote its streets to such a purpose ? We hold that it cannot. 
• • • In a word, the city has attempted to farm out its s idewalks 
and streets to a pr ivate pe rson for advertis ing, B is free to make his 
own charges fo r adverti s ing. No power is reserved in the city, even if 
it were a PUl'P9se to which it could devote the streets , to regUlate the 
charges for advertisements, • * * But it is said that it is no objec­
tion to a public franchi se .that its ow ner may der ive a private gain 
therefrom. This is unquestionably true when the use is public and the 
gain arises out of that use, s uch as street cal'S, telegraph and telephone 
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lines. In this ca se, however, the pecuniary profits to B arise from a 

source wholly di s tinct from any public use. They will not flow naturally 

from his right to erect and maintain boxes fol' waste paper, but so lely 

from a distinct. privilege in which the public are not interested, to~wit. 

his exclusive right to use the 5LI'cets for advertising purposes, a purely 

private and collateral enterpri se. We are clear that the streets cannot 

be devoted to such a pl'ivate purpose." 

The above case is cited in People ex reI. Healy v. Clean Street Co., 

226 Ill. 470, 80 N. E. 298, 9 L. R. A. (N. S.) 455. The facts in that case w .. ·• 

these. The city council of Chicago passed an ordinance purporting to author­

ize the mayor, tht! chairman of the firiance committee and th~ commissioner 
of public works to take such steps a s they might deem effective to prevent 
the casting 01' leaving upon the streets waste paper and other litter. It 

authorized these officials to cause to be erected and maintained suitable 
boxes for the collection and tempol'ary depositing of such waste paper and 
litter. The city advertised for proposals for the collecting and removal of 
waste paper and litter from the streets. There was some question about the 
validity of the publication. After such advertisement and some modifica­
tion of the bid, a contract was entered into with J, wherein it was provided 
that J be given for a period of ten years the privilege of placing upon the 
highways of the ci ty, at s treet intersections and other places, 4,000 boxes 

of suitable size. J was also given the right to utilize and employ for adver­
ti sing purposes any space upon the boxes, except that used for the number 
of the box and the sign "City Waste Box," and J was given the exclusive 
right to contract for, and publish, advertising upon the boxes, and collect 
for such advel,tising. A portion of the pi'oceeds from the advertising was 
to be paid to the city under the contract. The question arose as to the 
validity of such a contract for the use of the city streets, The court held : 

" ••• By this contract he (J) was authorized to use the streets 
and public places of the city for the purpose of advertising the private 
business of any person 01' corpol'ation, and have exclusive control over 
the same. The city authorities had no power to grant or delegate any 
such right 01' privilege. While the title to the streets and alleys of a 
city is vest.ed in the city, and it has full power and control over them, 
yet this authority Illust be exercised according to well-established rules 
of law. The public authorities are merely the custodians 01' trustees fC!r 
the public, which mus t be given the full use and enjoyment of aU such 
streets without obstruction, and without authority of the city council 
to use or encroach upon them, or authorize others to de> so for purely 
private pUl]>oses , By the ordinance and contract the city authorities 
sought and attempted to turn over the use of certain portions of the 
st reet for the exclusive benefit of private individuals, and their action 
in this regard must be held illegal and void," 
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In line with the authorities cited, I am of the opinion that the proposed 
contract with the seHer of the parking meters would be invalid; further. 
that the city would have no right after it becomes the absolute owner of 
the meters to engage in the private business of selling advertising space 
on meters along its streets. 

The implications of this opinion must not be extended beyond the use 
of parking meters on the city streets for advertising purposes. It applies 
only to city streets. 

Faribault City Attorney. 
March 2, 1949. 
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RALPH A. STONE, 
Assistant Attorney General. 

69-A-63 

Streets - Trees growing thereon - no duty rests upon abutting property 
owner to remove t rees (rom streets. Village is charged with the duty 
of s upervis ing and maintaining its streets, including removal of tree8, 
when necessary for public use, and when same constitutes an obstruction. 

Facts 

"A Village in this County has numerous large shade trees which 
are in the limits of the streets. The abutting property owners in some 
instances complain that the danger exists of these trees falling on their 
buildings." 

Questions 

"1. If a tree is in fact a danger to buildings and abutting property, 
whose duty is it to remove the tree? Is "'is incumbent upon the abut­
ting owner or the Village '? 

"2, If the Village is under a duty to remove the tree, may the 
Vil1age in some manner charge the cost of ' removal back against the 
abutting property owner? 

"3. May the Village by ordinance require the removal of such 
tree by the abutting property owner under penalty 1" 

Opinion 

1. The viUage has control over its streets and is charged with the super­
vision and maintenance thereof. No duty rests upon the abutting property 
owner to maintain village streets, The sbuttine- property owner owns the 
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fee title to the center of the street, subject to an easement for highway 
purposes, but no duty results from such servient ownership to maintain a 
public street. We believe that the language of our Court in Zacharias v. 
Nesbitt, 160 Minn. 369, 185 N. W. 295, is controlling. At page 371 of the 
Minnesota report the Court said : 

"Where the t!'ce stood, the public held a dominant easement and 
defendant the se rvient fce . He no doubt could have cut down and appro­
priated the tl'ee at any t ime he saw fit. The timber belonged to him. 
Town of Rost v. O'Connor, 145 Minn. 81, 176 N. W. 166, 9 A. L. R. 
1265. But the highway authorities could likewise have cu t down the 
tree, if dangerous to travelers. \Vhen t his tree fe ll across the road, 
t he duty to r emove it did not rest on defendant, but on the public 
authorities charged with the s upel'vision and maintenance of the road. 
Blackwell v. Hill, 76 Mo. App. 46. While t he abutting owner may 
remove from the highway material not needed 01' essential for the con­
struction 0 1' I'epair of t he same, there is no affirmative act required of 
him so to do in order to main tain the easement in condi tion for safe 
use. Defendant could not have been compelled by law to cut down and 
remove this tree upon proof that it was a menace to travelers . He was 
not bound to ass lime control over 01' appropriate any tree growing 
upon the righ t of way. He had not placed it there. The servient fee 
owner to a dominan t highway easement is not supposed to patrol the 
road and examine the t rees growing thereon to a scerta in at his peril 
whether they or any limbs the reof are likely to fall in the often violent 
s torms so frequent in t hi s state. The authorities chargeable with the 
maintenance of streets a nd highways generally have been held to the 
duty of protecting against dangers from falling t r ees and branches. 
This negatives such duty on abuttel's or servient f ee owners ." 

2. Upon the facts submitted, we answcr t his question in the negative. 

3. The village may by ordinance provide for removal of trees growing 
with in the limits of a public st reet where such trees cause an obstruction 
and rcmoval is necessary for a public use. The ownership of the t rees being 
in the abutting property owner, he is enti tled to notice before such trees 
may be removed. See Rost " . O'Connor, 145 Minn. 81) 176 N. W. 166, West 
v. Village of White Bea r, 10?-Minn. 237, 119 N. W. 1064. See also M. S. A. 
§ 160.28. An ordinance which has for its purpose the removal of trees from 
village s treets should follow in the main the provis ions of this sec tion. 

See a lso Pederson v. City of Rushford) 146 Minn . 133, 177 N. W. 943; 
PoweU v. Carlos Towns hip. 177 Minn. 372, 225 N. W. 296 ; Dunnell's Digest, 
Vol. 4, § 6641. 

Mower County Attol'ney. 
January 19, 1949. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

643-F 
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179 • 
'Vater mains- Extcnsion-Petition-Signat.ure of village-M. S. A. 432.11, 

432.12 and 432.13, L. 1949, Ch. 119, §§ 50 and 51. 

Facts 

"The Village of Caledonia is desirous of extending a certain water 
main under Chapter 425, Laws of 1921. 

"The Village is the owner of property along the street to be im­
proved and is in favor of the impl'ovement, but without the signature 
of the Village, there will not be a majority of the property owners sign­
ing the petition." 

Ques t jon 

"Is the Village atl owner' under Section 432.041" 

Opinion 

M. S. A. 432.04 is not a part of Laws 1921, Ch. 425. Laws 1921, Ch. 425, 
is found in the following sections of M. S. A" to-wit: 432.01, 432.11 to 432.24. 

Under Laws 1921, Ch. 425, §§ 1, 2 and 3, being M. S. A. 432.11, 432.12 
and 432.13, and particularly under 432.13, the improvement can be made 
upon the adoption of a r esolution determining the necessity of the work by 
a majority of the vote of the council at a meeting at which all property 
owners whose property may be assessed therefor have been notified to be 
present by a notice of the meeting publis hd for at least two weeks in the 
offic ial newspaper. 

However, 1 think you s hould consider the provisions of the new village 
code, L. 1949, Ch. 119, and particularly Art. VII, §§ 50 and 51. Section 50 
authorizes the council of the village to lay water mains and appurtenances, 
such as valves and hydrants and sel'vice connections , for the purpose of sup­
plying water to the inhabitants of the village. Section 51 provides for the 
making of the improvement upon the majority vote of t he council when 
petitioned for by 35 per cent in frontage of the real property abutting on 
the street, or where there has been no s uch petition, a resolution may be 
adopted only by a vote of four -fifths of a ll the members of the council. 

If the village council is in favor of the laying of the water mains pro­
posed, it no doubt can muster the four-fifths vote necessary so that it 
can proceed without a petition. Under this statute a public hearing is a lso 
required. 

€aledonia Village Attorney. 
June 10, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

624-D-ll 
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REAL ESTATE • 
180 
Court House-Sale of former Ramsey Coun ty Court House and Saint Paul 

City Hall s i te: Onl y consideration of s a le m ust be hig hest cash p rice 

obtainable-L. 1929, c. 397, § 20 controls and provides proceeds of sale 

be used to liquidate ou tstanding bonds- County must comply with pro­

visions of M. S. 1949, § 373.01 (3) in offering tract for sale-Taxation : 

Neither city nor county has power to agree to deferment of taxes on 

prollerLy- Minn. Const., Art. IX, § 1. 

Facts 

"The City of Saint Paul and The County of Ramsey each own an 
undivided one-half inte rest in the I" t!maining three-fourths of the former 
court house and city ha ll site in St. Paul onc-quarte r having been here­
tofore sold. 

"The new court house and city hall was built purs uant to Laws 
1929, Chapter 397, and that law directs the sale of the property which 
i~ not used for a new building, and also authorizes each governmental 
s ubdivision to issue its bonds to secure the necessary funds. Of the 
bonds that wer e issued by the city for this purpose over $1,000,000 are 
l5 till outstanding, as are a little more than $150,000 in the bonds of 
t he county. 

"Fr om time to time in t he last five or six years numerous sugges­
t ions and inquiries have been made as to a possible sale of this prop­
erty for a price part in cash and part upon the agreement of the pur­
chaser to erect a building on the site. 

" At a joint meeting of t he City Council a nd the County Board held 
on Monday, A\lgUSt 21, 1950, the writer expressed his views as to the 
legal ang les involved in the latest inlot'mal propo~al s ubmitted, a s did 
the CorpOl'ation Counsel of the City of Sai nt Paul. The two expressions 
of opinion not agreeing in all respects, the County Board at s uch joint 
session instructed this office to s ubmi t the mattet· to your office for 
your opin ion," 

Question No. 1 

"Can eithe r the city or the coun ty offer the property for sale to 
the highest bidder with the fU"l'thcr offer that consideration will be given 
by the governmental s ubdivisio ns to the bidder s ' agreements to erect 
a building on t he site 1" 

This raises the question of the authority of the governing bodies of the 
owner-governmental units to impose as a condition upon the sale of the 
property here involved the covenant of the pm'chaser "to e rec t a building 
on the site." 
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Question No.2 

"Can either the city or t he county offer the property for sale to 
the highest bidder with the further offer that consideration will be 
given by these governmental subdivis ions to the bidder's agreement to 
crect a building on the s ite, and in cons ideration of such agreement 
accept a sum of money less than the highes t cash offer or less than 
the full market price ?" 

This raises the further question of the authority of those governing bodies, 
in consideration of such covenant of the purchaser, to accept as the purchase 
price "n sum of money less t han the highest cash offer or less than the full 
market price" of the land involved. 

Opinion 

We consider both these questions together. 

Ordinarily, where authority to sell and dispose of public property no 
longer needed for the purposes of the municipality is conferred, conditions 
of sale of such proper ty, unless restrained by law, are within the reason­
able discretion of t he appropriate municipal authorities. See Carter v. City 
of Greenville, 175 S. C. 130, 178 S. E. 508. Howevel', the disposition of the 
two questions here considered is controlled, in my opinion, by § 20, c. 397, 
L. 1929, to which you refer. The last cited section, in its entirety, provides: 

"In case any land or buildings owned and used by either said County 
or said City. or jointly owned and used by t hem shall not be required 
for the use of said County or City or both of them after the completion 
of the new building, said land and buildings shall be sold as soon a8 
practicable and the proceeds placed in separate funds of the said County 
and City to be used for the payment of bonds or certificates of indebt­
edness authorized hCl'cundcr and court house and city hall bonds issued 
by any such City. The proceeds of such sales shall be paid into the 
County. and City treasuries in the proportion of ownership of each in 
the real property so sold. So far as practicable the proceeds of such 
sales shall be used to pay a portion of the bonds or certificates of indebt-

• edness maturing in each year after such sales in such manner as to 
make the annual payments from the proceeds of such sales as nearly 
equal as may be in each of the years in which bonds or certificates of 
indebtedness mature. No part of the proceeds of such sale shall be used 
to pay interest chargei on any bonds so issued, and no part thereof 
shall be used for any purpose other than the payment of maturing 
bonds or certificates of indebtedness unless there is a surplus after the 
payment of all bonds or certificates of indebtedness, in which case such 
surplus shall be paid into the general sinking fund of such City and 
County." 

The above quoted provision of L. 1929, c. 397, is a clear and unambigu­
ous legislative direction to both the County of Ramsey and the City of Saint 
Paul, not only to sell the old site and the buildings thereon, but also to 
apply the "proceeds of such sales" in the manner and for the purposes only 
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as prescribed by t he statute . The authority and the purpose so directly 
expressed by the legis la tu re in L. 1929, c . 397, prevail , in r espect of the 
P l'OPCl'ty he re involved. over any general legislative au thori ty conferred 
upon the county board as to the management a nd disposi tion of unneeded 
coun ty prope rty, and likewise over any similar provision of the charter of 
the City of Saint Paul in respect of unneeded pl'opc r ty owned by the city. 
The direction of the statute is tha t t he prope r ty Hshall be sold." The s tatute 
further directs that t he "proceeds of s uch sa les" s hall be applied toward 
the liquidation of the county ce rtificates of indebtedness and the city bonds, 
some of which are still outstnnciing, issued to obtain fu nds for the construc­
t ion of the pl'esent courthouse-city hal l. The governmenta l uni ts are given 
by th is s tatute the power to sell. They are not thereby given the power to 
exchange 0 1' to donate, nor generally to d ispose of upon such terms and 
condi tions, other than a ca sh cons ideration, a s might be deemed economically 
or otherwise advantageous. The power to sell ordi1mrily means to sell for 
cash. This office has I'epeatedly held t hat, where a municipality is author­
ized to sell property owned by the municipality, the duty rests upon the 
appropriate municipa l authorities to obtain the best price obtainable there­
for. See opinions of the Attorney General dated November 19, 1946 (file 
59a-40), September 30, 1947, and September G, 1947 (fi le 469a-15) . This 
requirement, while no t expressly stated in M. S. 1949, § 373.01 (3), is im­
plicit therein. 

The legislative direction that, so long a s any of t he bonds issued for the 
erection of the new courthouse-city hall remain outstanding, t he proceeds 
derived from the sa le of the old site shall be applied only to the liquidation 
of those bonds compels t he conclusion that the legis la ture intended that the 
old site shall be sold only for a cash consideration. If t bat be true, it is 
the duty"of the propel' municipal authori ties to obtain the best price obtain­
able. If we were here dealing with a broad general power of the municipality 
to sell, convey, or otherwise dispose of its property a s t he bes t interests of 
t he municipality require, it might be argued, as was held in Quackenbush v. 
City of Cheyenne, 52 Wyo. 146, 70 P . 2d 577, that the municipal authorities, 
in selling, have the rig ht to take into consideration, in addition to the cash 
price offered, such factors as might promote t he economic, financial , and 
indus trial in terest s of the municipality. I n those circumstances, i t migh~ 
well be argued that t he imposition of t he condi t ion t hat a purchaser erect 
a building on the site would resul t, not only in added business in terests, 
but also in an·incrC8se in taxes. But the statute here considered does not 
confer upon the municipal units involved the broad general power to sell, 
convey, and dispose of the proper ty here involved. I find no sugges tion in 
the statute considered which would warrant t he inference that the proper 
authorities of the municipal un its can take in to account in selling this tract 
any consideration except to sell for the highes t cash price obtainable. The 
requirement that the proceeds of the sales be used towards liquidation of 
the outs tanding bonds compels that conclusion. If this site were to be sold 
for less than the highest cash price obtainable in consideration of increased 
tax revenue, it is quite obvious t hat t he municipalities could not apply such 
tax increase upon the bond retirement. In that ci rcumstance, the antici­
pated tax increase would, in effect, be part of the proceeds of the sale. Only 
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the cash price obtained from the sales can be applied towards the bond 
retirement. However desirable it may be that the sale of the property here 
involved be conditioned as indicated, the question is not onc of desirability 
01' feasibility, but rather one of power. See Brockman v. City of Creston. 
79 Ia. 587, 44 N. 'V. 822. If the legisla t ive g rant of power in this instance 
be considered too narrow to permit of the advancement of the economic. 
financial, and induso'ial interests of the governmental units desired to - be 
promoted, the remedy thet'e!or lies only with t he legislature. 

In the light of the expressed direction of the legislature containedTn 
§ 20 of c. 397, L. 1929, your first two questions are answered in the negative. 

Question No.3 

I'Can these governmental subdivisions sell the site, taking as part 
of the conside.ration therefor the bidder 's agreement to forfeit the full 
agreed sale price as liquidated damages if a building is not erected 
within one year, bidder's inability to complete due to strikes and inabil­
ity to obtain materials excepted 1" 

Opinion 

In view of our answer to your firs t two questions, a negative answer to 
this third question is r equired. 

Question No.4 

uCan it be agreed that there shall be no tax upon the property 
until the completion of t he new structure, and in order to obtain this 
resul t that the deed be dated at some time in the future, or that some 
other means be used to obtain such results? This question is a sked as 
it is a consideration in the la test infol'mal offer!' 

Opinion 

Your question is answftred in the negative. 

Neither the County of Ramsey nor t he Ci ty of Saint Paul has the power, 
either directly 01' indirectly, to surrender or bargain away the taxing power 
of the state. Minn . Const., Art. IX, § 1. 

Question No.5 

HMus t the county follow M. S. 373.01 (3) in offering this tract for 
sale 1" 

Opinion 

This question is answered in the affirmative. 

M. S. 1949, § 373.01 (3) empowers the county board uTo sell· •• and 
convey any real· •• estate owned by the county," but, before the board 
may legally seH it, it must adopt a r esolution (1) fixing a time for consid­
ering t he sale, (2) setting out the terms and conditions thereof, and (3) the 
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resolution must be published in the official proceedings, and the publication 
must be made not less than 30 days and not more than 60 days prior to 
the time the board acts upon the offer. Likewise, the reservations in that 
statute specified must be inserted in the deed of conveyance. 

There is no suggestion in L. 1929, c. 397. § 20, that these mandatory 
requirements may be dispensed with by the coun ty board in the sale of its 
interest in the old courthouse site. 

Ramsey County Attorney. 
September 15, 1950. 

181 

LOWELL J . GRADY, 
Assistant Attorney General. 

126-A-20 

Park - Possession - Statute of limitations - Legislature may shorten 
the time within which action may be brought to recover possession of 
the property deeded to village for park purposes and afterwards sold 
by the village-Laws 1949, c 99. 

Facts 

The Village of Hawley acquired certain property in 1920 by deed. 
It was conveyed to the Village of Hawley with the condition that it be used 
as a public park. Subsequently t he village sold and conveyed t he property 
to a number of individuals, who have since that time built residences on the 
property. 

It is my understanding that the several individuals who bought the 
property from the village have received quitclaim deeds from the original 
owner. I am not certain as to this, and you do not mention the fact. 

It is also my understanding that the Vi11a~e of Hawley was paid what 
the property was considered worth when it was sold to the several 
occupants. 

Ques tion 

Is Laws 1949, Chapter 99, approved March 8, 1949. constitutional? 

Opinion 

Laws 1949, Chapter 99, provides as follows: 

"Section 1. Limitation of actions affecting real estate. Where real 
property was deeded to a village prior to January 1, 1921, for use as 
a public park or playground, and the deeds therefor recorded prior 
to January 1, 1921, and thereafter such property was sold and conveyed 
by the village to individuals who built houses or made other improve­
ments thereon, and the conveyances thereof have been heretofore 
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recorded, no action may be commenced by any person, partnership, or 
corporation, or by the state or any political subdivision of the state, 
after January I, 1960, to enforce any right or claim of right to the use 
of such property for any public purpose, or to compel such property to 
be devoted to the purpose of a public park or playground or any other 
public purpose. 

USee. 2. Application. This act shall not apply to any action com­
menced befol'e January I, 1960." 

It will thus be seen that the legislature passed a general law pro­
viding a statute of limitations in such situations in l'cfcl'cnce to villages. 
It is generally conceded that such a law is within the power of the legis­
lature to cnact. Here the several individuals to whom the property was 
sold are in possession of the property and there is presently existing a right 
of action to l'ecover possession of the same from the several occupants upon 
the ground that the sale was illegal and beyond the authority of the village. 

No reason occurs to me why the legislature may not adopt a statute 
of limitations providing the time within which an action to recover posses­
sion of the property for the village must be br<?ught. 

I refer to 34 Am. Jur., title Limitation of Actions, § 18, p. 27, reading 
thus: 

fl. • • The legislative body may, without violating cons titutional 
guaranties, cnact statutes which limit the time within which actions 
may be brought to enforce demands where there was previously no 
period of limitation, or which limit, change, and vary existing rules as 
to limitation of actions either by shortening or extending the time within 
which a cause of action may be asserted. Such a provision ordinarily 
does not impair the obligation of contracts; it does not violate a con­
stitutional provision prohibiting the taking of life, liberty, or property 
without due process of law; nor, if it operates prospectively. does it 
impair vested rights." 

I also note the following from the same text on page 28: 

"It is generally conceded to be within the power of the state, within 
certain limits, to alter or modify, according to its will and the way it 
deems best calculated to promote the ends of justice, the remedies 
which parties may have for the enforcement of their rights , provided 
that in so doing it does not impair the obJigation of contract. Ordinarily. 
statutes of limitation do not have this effect, because they act only on 
the remedy. Accordingly, the legislature may, without violating the 
constitutional guaranty against impairing the obligation of contract. 
enact a statute which limits the time within which actions may be 
brought to enforce demands where there wns previously no period of 
limitation, and make such operate upon existing contracts. Likewise, 
the legislat ure may validly shorten or lengthen the statutory period. 
or suspend the operation of the statute . ••• " 
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Again from the same text on pages 33-34 I quote the following: 

"Unless fOl'bidden by the State Constitution, the legislature may 
constitu tionally short.en the periods of limitation fixed by previously 
existing statutes, and ml1ke the amendment applicable to existing causes 
of action, provided a r easonable time is left in which such actions may 
be commenced. The question as to whnt shall be considered such a r ea­
sonable time is for the determina tion of the legislature, and is in no 
sense a judicial question. Unless the time allowed is so manifestly 
insufficient that it becomes a denial of justice, the court will not inter­
fere with t he legislative discretion. 

"The reasonableness of each limita tion prescribed by a statute 
shortening the period of limitation must be separately judged in the 
light of the circumstnnccs surrounding the class of cases to which it 
applies, and if the time is reasonable as regards the class, it will not 
be deemed unreasonable because it may operate harshly in some par­
t icular or exceptional instance!' 

Assuming that the period of limitation stated in Section 2 of the Act is 
a reasonable one (and on this point 1 express no opinion), and relying upon 
the authorities cited, 1 am of the opinion t hat the statute in question is 
good, a nd that it operates to bur an action for the recovery of the real estate 
by the village after the first day of JunmU'y, 1950. 

I have not overlooked M. S. A. 541.01, which provides that "no occupant 
of a public way, levee, square, or othel' ground dedicated or appropriated to 
public use shall acquire, by reason of his occupuncy, any title thereto." 

While the occupants of this land may not acqui re by I'eason of their 
occupancy any title, nevertheless, any action to r emove Lhem therefrom 
is burred by the 1949 sLntutc. 

Hawley Village Attorney. 
September 14, 1949. 

182 

RALPH A. STONE, 
Assistant Attorney General. 

605-A-13 

Parking lot - Land dedica ted as a IlUblic )lark callilot be used as an auto· 
mobile parking place under the facts s ubmitted. 

Facts 

In 1937 X, for and in cons ideration of his interest in and desire for t he 
improvement of the City of Moorhead, and for the well-being of its people, 
conveyed to said city u t ract of land. The deed is in the usual form, and 
following the description of the lands conveyed and the habendum clause 
are the following words: 
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"Said property is hereby expressly granted to the said City of 
Moorhead, and is accepted by it, for the usc of the people, forever, as 
a public park, to be known as the X Memorial Park, to be landscaped 
and propel'ly maintained by it; 

u. • • That if the building now standing on said premises, and .. 
known ns 'The Old Courthouse,' be not razed, then that it be renovated 
and remodeled for the use of the \Varnen's Clubs of the city, in harmony 
with the landscaping scheme of the Park Board." 

The property so conveyed is situated adjacent and contiguous to other 
lands owned by the city and acquu:ed by purchase for p81'k purposes, most 
of which lands comprise a river bank, and arc used by t he public for picnics 
and general recreation. The public makes li t tle use of the tract conveyed 
to the city by X because it is adjacent to a heavily truveled street, the grass 
thereon is covered wit h dirt, it is without buildings, and it is not fit for 
recreational purposes. 

In order to r e lieve the traffic congestion a long Center Avenue in Moor­
head, the main business street of the city, it is desired to use the lands 
g iven the city by X as an automobile parking place, and for that purpose 
t he tract would have curbs, gutters and hard surfacing constructed thereon, 
would be landscaped and sodded, a nd would be named the "X Memorial 
Park." 

Question 

Does the city have authority to establish a parking plnce or parking 
lot upon the property received by the ci ty from X for park purposes? 

Opinion 

The deed to the city did not convey an absolute title in fee to the city 
so that the city could use the 11l'Operty conveyed for any lawful public 
purpose. The lang uage of the instrument plainly evinces an intent to limit 
or qualify or to attach a condi tion to the lund. It is s imilar to the language 
in the deed construed in Flaten v. City of Moorhead, 51 Minn. 518, 53 N. W. 
807, wherein the city of Moorhead was restrained from erecting a prison on 
property conveyed to the city to be f orever held and used a s a public park. 

It is the rule that parks he1d by a municipal or other local authority 
under a gl'ant whereby a private donor has dedicated the tract for a public 
park or for park purposes cannot be used for any purpose which is incon­
sistent with t he purposes of the ded ication as determined by the intention 
of the dedicator. See the annotations in 63 A, L. R. 484; 145 A, L. R. 489. See 
also Headley v. City of Moorhead, 227 Minn. 458, 35 N. W. 2d 606, relating 
to the incons istent use of lands dedicated a s a public square. 

A municipal park has been defined as "1\ tract of land set apart and 
maint..'lined for public use, and Jand used, planted and ornamented in such a 
way as to afford pleasure to the eye, as well a s opportunity for open air 
recreation." 4 Dunnell's 2d Ed" Municipa l Corporations, § 6608; see also 
81 Words and Phrases (Park), p. 86 ; 35 Words and Phrases (Public Park) 
254. 
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An automobile parking space or parking lot in common understanding 
implies a place where automobiles may be driven by the owner, left parked 
or standing, and removed by the owner at his pleasure. See 31 Words and 
Phrases (Parking Place) 98; 24 Am. JUl'. 481. 

From your letter we assume that the city proposes to use the entire 
tract given to it by X for parking facilities to be constructed pursuant to 
M. S. 1949, § 459.14, in order to relieve traffic congestion from the main 
street of the city. If this is so, it is our opinion that such use of the land 
in question is inconsistent wit h its use as a public park as dedicated by the 
donor. Your inquiry is therefore answered in the negative. 

The views expressed herein arc limited to the facts s ubmitted. You do 
not ask, nor do we pass upon, the right of the city to establish parking 
space within a public park for the purpose of accommodating the patrons of 
the park. See 39 Am. Jur., Parks, Squares and Playgrounds, § 24. 

JOSEPH J. BRIGHT, 

Moorhead City Attorney. 
June 15, 1950. 

183 

Assistant Attorney General. 

59-A-40 

Village fire haJl and school district garage - Village and school district may 
build a building to be used by both and owned in common and may by 
their joint action acquire a site therefor - M. S. A. 471.59, subd. 1. 
(Distinguishing opinion No. 159, 1948 report.) 

Facts 

It is proposed that the Village of Edina and Independent School Dis~ 
trict No. 17 of Hennepin County join in acquiring a trnct of land and con~ 
structing a building thereon; which would be used by the village as a fire 
station and by the school district as a garage for its buses . 

Question 

May such viItage and school district by theil' joint action acquire a site 
and construct thereon a bui lding to be used by the village as a fire station 
and by the school district as a garage? 

Opinion 

M. S. A. 471.59, s ubd. 1, r eads: 

UTwo or more governmental units, by agreement entered into 
t hrough action of their governing bodies, may jointly exercise any 
power common to the contracting parties. The term 'governmental 
unit' as used in this section includes every city, village, * •• and school 
district." ~ 
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See White v. City of Chatfield, 116 Minn. 371, 133 N. W. 962. In that 
case the City of Chatfield and the Town of Chatfield, by joint nction, pur­

chased a lot and constructed thereon a building to be used by the city as a 
city hall and by the town as a town hall. the cost to be borne equally by 

the city and town. The power of the city and town to take such action was 
questioned. The trial court held that they had such power. 

The Supreme Court said that the question which it had for considera­
tion was whether or not the city was without authority to join with the 
town in the undertaking. In disposing of this question, the court said: 

"The city is partly in the town of Chatfield and partly in the 
town of Elmira. Its relations with both towns nrc necessarily close. 
As provided in the act of 1889, 'all that pm't of said city of Chatfield 
lying and being within the county of Fillmore s hall be and constitute 
a part of the town of Chatfield.' The lot and building were owned and 
maintained by the city and town in common ; each used the buUding 
for its corporate purposes. The city hud power to build a city hall, 
and the town had power to build a town hall. and each ha d power to 
issue bonds to pay the cost. Had they built separate ha11s, the burden 
on the taxpayers of both city and town would have been heavier. That 
the arrangement was economical and beneficial is quite clear. We can 
perceive no sound reasons of public policy why the city and town could 
not unite in doing what either could do separately, and unless joining 
in such enterprise is contrary to law, it shou.ld be upheld. 

uThere is no statutory prohibition, but there is some warrant in 
our decisions for the claim that such arrangement is illegal. We think, 
however, that the illegality of two municipal corporations uniting in 
constructing a building, under circumstances like those in this case, 
has been assumed, rather than decided." 

No good reason OCCUl'S to me for saying that the Village of Edina and 
Independent School District No. 17 should not do exactly as they contemplate. 

Based on the case of 'Vhite v. City of Chatfield, supra, an opinion of 
the Attorney General dated February 27. 1948, File 469-c-5, concluded that 
a village and school district might agree to build a building to he used by 
them in common. 

According ly, I conclude that the village and the school district have 
authority based upon the statute and based upon the decision of the Supreme 
Court to do that which is contemplated. 

Edina Village Attorney. 
October 20, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

469·C·5 

, 
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TOWNS 

184 
Dissolution - Reorganization of dissolved town-M. S. A. 368.47, 379.01, 

645.28, 645.39, 645.40. 

Facts 

The county board of Koochiching County dissolved the town govern­
ment of the towns of Bridgie and another under authority of M. S. A. 368.47. 
Each town had an assessed valuation less than $40,000. 

These towns brought an action in the district court challenging the 
constitutionality of the law mentioned. The case was reported as Town of 
Bridgie v. County of Koochiching, 227 Minn. 320, 35 N. W. (2d) 687. The trial 

court sustained a demurrer to the complaint. The plaintiffs appealed to the 
Supreme Court. The trial court was affirmed. 

Questions 

1. Maya township thus dissolved again organize under M. S. A. 379.01, 
while the assessed value of the property of the town proposed is 
still less than $40,OOO? 

2. If the answer to question 1 is yes, is it discretionary with the county 
board whether it will organize the town, or is it mandatory that 
the board permit the organization? , 

Opinion 

It is noted that the language contained in Sec. 368.47 is permIssIve, 
not mandatory. When the county board found as a fact that a town bad 
an assessed valuation less than $40,000, the board had the power by reso­
lution to declare the town dissolved. Nothing in the section required it to 
dissolve the town, but it had the power and right to do so. 

M. S. A. 379.01 is a statute granting a right. A specified number of 
legal voters in a specified area have a right to petition the county board 
to be organized as a town. Sec. 368.47 does not deprive them of that right 
by any language therein contained. Sec. 379.01 appears to have been enacted 
by express authority of Art. XI. Sec. 3, of the Minnesota Constitution. It 
appears to me that your question involves the further question whether a 
town dissolved by the county board under authority of Sec. 868.47 may not 
again be reorganized under Sec. 379.01 because of an implied repeal of 
Sec. 379.01 by Sec. 368.47. In M. S. A. 645.28, we read: 

"Except as provided in section 646.39, laws in force at the time of 
the adoption of any revision or code are not repealed by the revision 
'or code unless expressly repealed therein." 
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And in Sec. 646.39, we read: 

"When a law purports to be '8 reV1S1on of all laws upon a par­
ticular subject, or sets up a general or exclusive system covering the 
entire subject matter of a former law and is intended as a substitute 
for such former law, such law shall be construed to repeal all former 
laws upon the same subject. When a general law purports to establish 
a uniform and mandatory system covering a class of subjects, such law 
shall be construed to repeal preexisting local or special laws on the 
same class of subjects. In all other cases, a later law shall not he con­
strued to repeal an earlier law unless the two laws are irreconcilable." 

In the consideration of these statutes, I fail to see that they are irrecon~ 
cilable. One law relates to organization and the other relates to dissolution. 

In Sec. 645.40, we read: 

UA law shall not be deemed repealed because the reason for its 
paJisage no longer exists." 

We know that repeals by implication are not favored. It is only when 
the implication is necessary that the courts say that a statute is repealed 
by implication. 

The 1934 Report of the Attorney General in opinion 856 considered the 
problem herein and quoted from Clark v. Baxter, 98 Minn. 256, 108 N. W. 
838. 

"While repeals by implication are not favored, it is also true that 
even if the subsequent statute be not repugnant in all its prpvisions to 
a prior statute on the same subject, yet if the former was clearly 
intended to prescribe the only rule which should govern in the case 
provided for it repeals the original act by implication." 

In the Attorney General's opinion, the writer says: 

HWe do not believe, therefore, that a township which has been 
dissolved pursuant to Chapter 377, Laws of 1933, may reorganize pur~ 
suant to said Section 787, Mason's Minnesota Statutes of 1927, so long 
as the conditions exist in such township or territory so dissolved pur­
suant to Chapter 377. However, if and when the conditions under 
which such township was so dissolved, pursuant to said Chapter 377, no 
longer exist, then we are of the opinion that such territory may be 
reorganized into a township, pursuant ·to said Section 787 of Mason's 
Minnesota Statutes of 1927." 

That opinion was written when Sec. 368.47 made the dissolution of a 
town under conditions therein stated mandatory. 

An amendment by L. 1937, c. 419, makes it optional with the county 
board to dissolve the town or refuse to do so. 

ACGQrdingly, it is my opinion that upon the facts stated, if a petition 
made under authority of Sec. 379.01 is presented to the county board, the 

/ 
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county bOlll'd is l'CqUil'cd to act thereon as in that section stated, but that 
under Sec. 368.47 it is optional with t hat board to dissolve a town that 
fails to meet the requirements contained in the last cited sections. 

Koochiching County Attorney. 
April I , 194!t 

185 

CHARLES E . HOUSTON, 
Assistant A ttorney General. 

441-B 

Licenses - Roller skat ing rinks - Under M. S. 1949, § 366.01, town board 
has no au thori ty to license, regulate, or prohibit roller skating rinks. 

Question 

Has the town bom'd power to license and reg ulate a roller skating rink 
located in the town? 

Opinion 

Prior to 1935 a town board was authorized under L. 1929. c. 143. to 
prohibit or license and reg ulate roller skating rinks. \Vhen the law was 
amended by L. 1935, c. 120, the words "roller skating rinks" were omitted. 

Notwithstnnding this omission, it was held in an opinion of this office 
dated July 29, ]938 ( file 802c), that the 1935 1aw did not repeal the authority 
to license and regulute roller skating rinks and t hat the 1929 law authoriz­
ing t he town to license and regulate or prohibit roller skating rinks was 
still in effect . However, since that time we have had the Minnesota 
Revised Statutes as compiled in Minnesota Statutes 1945, including Sec. 
3G6.01. This compilation omits the words Hroller skating rinks." 

In the case of State ex reI. Bergin v. ' Yashburn, 224 Minn. 269, 274, 28 
N. W. 2d 652, it was held that the "Minnesota Revised Statutes," referring 
to Minnesota Statutes 1945, must be g iven effect as I'the latest expression 
of the legislative wil1." If that decision is to be followed, and it must be fol­
lowed until the legislature makes a change or the Supreme Court modifies 
the 'Vashburn case, the answer to your ques tion is governed by M. S. 1949, 
Sec. 36G.Ol, whereunder there is no authority in a town board to license, 
regulate, or prohibit roller skating rinks. 

Inasmuch as the prcsent statute confers upon. town boards no authority 
to license, regulate, or prohibit roller skating rinks, that power does not 
exist in the town board. 

Moose Lake Town Attorney. 
July 3, 1950. 

RALPH A. STONE, 
Assistant Attorney General. 

802-C 
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186 
Officers - Clerk - Road Record Book - The word "recording" found in 

M. S. 1949, § 163.13, subd. 6, means with the town clerk and not with 
the register of deeds. 

Facts 

Reference is made to the word "recording" found in M. S. 1949, § 163.13, 
subd. s.. and in connection therewith you submit this 

Question 

44Does this mean recording with the register of deeds, or does it 
just mean proper filing with the town clerk of the township where the 
road change has been properly made?" 

Opinion 

The word "recording" as therein used means a recording of the final 
order in the proper book by the town clerk, and not with the r egister of 
deeds. It is our understanding that a l'oa d record book is kept by the 
town clerk wherein the final order affecting a town road is entered. Refer­
ence to such road record book is made in section 163.20. 

The duties of the town clerk nre set forth in section 367.11, and in 
part are as follows : 

"It shall be the duty of the town clerk: 

"(1) To act ns clerk of the town board, and to keep in his office 
a true record of all of its proceedings. 

"(2) To have the custody of the r ecords, books, and papers of the 
town, when no other provision is made by law, and to file and safely 
keep all papers required by law to be filed in his office. 

U(3) To record in the book of town records minutes of the pro­
ceedings of every town meeting, and to enter therein a t length every 
order or direction a nd all rules and regulations made by the town 
meeting." 

Under this statute it is the duty of the town clerk to l'ecord the final order 
of the town board made in a town road proceeding. No statutory provision 
exists for recording such final order with the register of deeds. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Iron Range Town Attorney. 
May 1, 1950. 377-B-10 
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187 
Officers - Supervisor - Term of office to commence on first secular day in 

April following the eleetion-M. S. A" § 212.20. Opinions dated April 4, 
1933, April 28, 1933, and March 27, 1940, modified . 

. Opinion 

When the OpInlOn dated April 4, 1933, file 437-a-20, was wrItten the 
provision of Mason's Minnesota Statutes 1927, § 1074, was controlliag. This 
statute has since been superseded by Laws 1939, c. 346, Part I, c. 1, f20, now 
comprising M. S. A " § 212.20. This section contains, in the last sentence 
thereof, this pertinent language: 

"All terms, except as herein otherwise provided, shall commence 
on the first secular day of April following the election." 

which quoted language was not a part of Mason's Minnesota Statutes 1927, 
§ 1074. 

It is our opinion that under § 212.20 the term of office of town super­
visor commences on the, first secular day in April following the election. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Bloomington Town Attorney. 
March 17, 1949. 

188 

437-a-20 

Purchases - Land - Town may buy tax-forfeited land for use 8S 8 dump­
ing ground. 

Question 

Whether a town has the right to purchase tax-forfeited land to be used 
as a dump ground . 

• Opinion 

This office has here tofore held that a township has the right to provide 
public dumping grounds. Opinion dated August 16, 1949, file 434a-6. 

Tax-forfeited land could be sold to the town for such a purpose . . 

Furthermore, under M. S . A. 282.01, the commissioner of taxation 
could convey any tract of tax-forfeited land held in trust in favor of the 
taxing districts to any governmental subdivision for any authorized public 
use. This is done by application therefor to the commissioner, with the 
statement of facts as to the use to be made of the land and the need there­
for , and the favorable recommendation of the county board. , 

Aitkin County Attorney. 
January 20, 1960. 

RALPH A. STONE, 
Assistant Attorney General. 

434-a-6 
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189 
Purchases - Road equipment - Town has power to purchase road equip~ 

ment - Under L. 1949, c. 682, may issue bonds for the purchase ot 
road equipment. 

Question 

May a town expend public funds for the rental or purchase of a road 
grader for use upon the town roads? 

Opinion 

The question is answered in the affirmative. M. S. A. 163.01 provides 
as follows: 

liThe town board of each tt>wn shall have general care and super­
vision of all town roads therein and such care and supervision of county 
roads therein as is prescribed by the provisions of this chapter , and 
shall procure machinery, implements. tools, stone, gravel, and other 
material required for the construction and r epair thereof; ••• " 

Question 

May the town, if it has not sufficient funds on hand for the cash pur­
chase, raise funds by issuing bonds to finance the purchase of a road gra-der? 

Opinion 

It has heretofore been held by this office that Laws 1905, Chapter 64, 
authorizes the issuance of bonds for the purchase of road machinery for the 
building of new roads only. Laws 1905, Chapter 64, is still an effective 
statute, and has never been repealed, although it is not included in Minne­
sota Statutes Annotated. 

However, after July 1, 1949, there will be no further doubt up·on this 
question. Laws 1949, Chapter 683, amending M. S. 1945, § 475.14, as 
amended by Laws 1947, Chapter 296, provides as follows : 

"Any town may issue bonds for the acquisition and betterment of 
town halls, town roads, bridges; and for acquisition of equipment for 
snow removal, road construction or maintenance, and fire fighting." 

Therefore, after July 1, 1949, a town will have authority to issue bonds 
for the purchase of a road grader, whether it is to be used for the construc­
tion of new roads or for maintenance and r epair work. 

Wadena County Attorney. 
May 19, 1949. 

RALPH A. STONE, 
Assistant Attorney General. 

382·B 

• 
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190 
Real estate - Town hall - Chairman of town board and town c1erk, when 

authorized by town meeting, may convey real estale owned by town and 
not needed- M. S. A. 365.02, 365.05, 365.10. Proceeds realized by town 
from sale of real estate should be credited to general revenue fund -

Town may sell its interest in real estate to anyone able and willing to 
buy. Both partition and the law of eminent domain apply. 

Facts 

The village of Chatfield was situated within the boundaries of the town 
of Chatfield. The town and the vi1lage owned a town hall in common. The 

people of the village adopted a charter and became a city. I find that in the 
charter of the city of Chatfield, Chapter 1, Sec. 1, i t is stated: 

11* •• said City of Chatfield shall constitute an election and assess­
ment district separate and distinct from any town, and all such lands 
and properties (thereinbefore described) are hereby specifically sep­
arated from t he town of Elmira in Olmsted County and the town of 
Chatfield in Fillmore County." 

Chapter 9, Sec. 38, of the charter states that: 

liThe City shall have full power to acquire by purchase, gift, devise, 
or condemnation, any property corporeal or incorporeal, including public 
utilities either within or without its corporate boundaries which may 
be needed by the City for any public use or purpose, - - •. " 

Ques tions 

1. May the town board without formally giving notice of special elec­
tion and holding a special election to vote on the question whether 
or not this half interest in the building should be sold deal with the 
city and sell its interest in the building to the city'/ 

2. If the town sells its interest in the building to t he city, does the cash 
received go into the general revenue fund '/ 

3. May the town board sell its interest in the building to a n individual? 

4. If the parties are unable to agree on the purchase price by the city 
f rom the town of the town's interest in the building, is the remedy 
of partition applicable? 

Opinion 

It should be clearly understood at the outset that we are not consider­
ing the establishment of a separate assessment and election district in a 
village, the procedure for which is authorized in M. S. A. 413.05 and in which 
the following sections deal in the property rights of the village and town. 



MUNICIPALITIES 337 

The town is a body corporate. It may convey and dispose of real estate 
for which it has no need. It may make contracts necessary for the exercise 
of its corpol'ate powers. M. S. A. 365.02. An opinion of the Attorney Gen· 
eral, July 8, 1939, File 229D-13, stated that the chairman of the town board 
and the town clerk may execute a conveyance of real estate after being 
authorized to do so by the eJectors at their annual town meeting, but not 
otherwise. This conclusion was based on the s tatute which is now found in 
M. S. A. 365.05. 

In M. S. A. 366.10, paragraph (8), we read that the electors of each 
town have the power at their annual town meeting to authorize the town 
board to sell and convey any real or personal property belonging to the 
town, not conveyed to and required to be held by the town for a special 
purpose. The opinion of the Attorney General, December 7, 1945, File 
437B-8, copy enclosed, is in accordance with the procedure outlined as neces­
sary. 

A special town meeting may be called under authority of M. S. A. 212.03 
for this purpose. 

In the event that the town sells its interes t in this building to the city, 
the proceeds received from the sale should be credited by the town to its 
general revenue fund. 

The general propositions hereinbefore stated are broad enough to war­
rant the town selling its interest in the building when authorized by the 

town meeting to any purchaser able and willing to buy. 

It seems clear that under the powers hereinbefore quoted from the 
charter the city has authority to acquire the interest of the town in the 
building through eminent domain proceedings. This would only be necessary 
in the event that the parties are unable to agree upon the purchase price. 

In Gotifd v. City of St. Paul, 120 Minn. 172, 139 N. W. 293, the court said: 

"There can be no serious question of the liability of a municipality 
holding title to real property in common with an individual to a suit in 
partition. So far as concerns the property rights of a municipal corpo­
ration, the general rules and principles of law apply to controversies 
between itself and an individual, the same as between individuals." 

So, I think that the law of partition applies. 

Attorney, Town of Chatfield. 
March 81, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

440-B 
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191 
Zoning - Trailer calU llS - Regulations concerning control of trailer camps 

may be incor))orated in by·law on subject of zoning. 

Ques tions 

1. Does the town board have power to pass and enforce a resolution 
rela ting to trailer camps '! 

2. Docs a specia l town meeting have such power? 

3. If a z011ing ol'dinance establ ishing building regulations were passed, 
mi ght it contai n enforceable provis ions relating to trailer camps ? 

No towns shall possess or exercise any corporate pOWCl'S except such as 
are expl'essly given by law, 01' are necessary to the exercise of the powers 
so given. M. S . 1949, 365.03. 

The town of Inver Grove is located in Dakota County. Dakota CountY 
borders on Ramsey County. Ramsey County contuins a city of the first 
class . Accordingly, the board of supervisors of the town of Inver Grove, 
under authority of M. S . 1949, 366.10, is authorized to submit to the voters 
of the town for their approval 01' rejection at an annual or special town 
meeting the question whether the board shall adopt building and zoning 
regulations and res trictions in the town. If at such election the proposition 
carried, a s provided in Sec. 366.12, the board may establish zoning districts 
a s provided in Sec. 366.13. The purpose of such regulations is stated in 
Section 366.14. You will observe that Sec. 366.15 provides for public hearings 
before adoption of such resolu tion. It would seem that Sec. 366.13 is broad 
enough so that regulations could be embraced within the zoning resolution 
to cover trail er camps. 

Since your letter does not state facts which would bring this town 
within the provisions of M. S. 1949, C. 368, I do not cons ider t hat chapter 
herein. • 

The town bom'd has cer ta in limited powers in the matter of legislation . 
M. S . 1949, 366.01 . But this authority does not mean that the town board 
may legislate generally on subjects not specified in this section. 

I am of the opinion that the town board is without power to-adopt such 
a r esolution as you mention in your letter for the regulation of t r a iler camps. 

I am also of the opinion that a special town meeting could not adopt 
such n resolution for the reason that there is no specific s tatutory authority 
therefor. The only method by which I believe the result may be accomplished 
is by zoning in the manner hereinbefore stated. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorney for Town of Inver Gl'ove. 
August 29, 1950. 441-H 
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SOCIAL WELFARE 

CHILDREN 

192 
De pendent - Aid - May be paid only whe n appliclliion the re for has been 

made as required by 1\1. S. A. 256.74. s lIbd. 2. 

Question 

" Whether o r not there is any law which either r equires or permits 
our Welfare Bom'd to make t he application" for a id to a dependent 
child flor whether it must be made under subd. 2 of Section 256.74 by 
'the per son w ith whom the child will live.''' 

Opinion 

The a pplication for aid to a dependent child must be made under 
subd. 2 of M. S. A. 256.74 "by t he per son with whom the child w ill live." 
There is no provision in t he Aid to Dependent Children Act1 which either 
requires or permits a county welfare agency to make the application there­
under requi red by M. S. A. 256.74, subd. 2. 

The Aid to Dependent Children Act is coded as M. S. A. 256.72 to 256.87, 
although t he sta t uto ry definition of "Dependent child" is found in M. S. A. 
256.12, subd. 14. 

M. S. A. 256.72 prescribes the duties of county agencies under M. S. A. 
256.72 to 256.87. 

M. S. A. 256.73 provides tha t a ss istance sha ll be g iven under M. S. A. 
256.72 to 256.87 to a ny "dependent child" having the qua lifications of 
eligibility thel'efot· as such qua lifications m'e stated in M. S. A. 256.73. It is 
here important to note that one of t he quali fications so prescribed by that 
section is that the " dependent ch ild" must have "resided in t he state for one 
year immediately precedi ng the applica tion for such assistance; or who was 
born of a mother who has so resided." The county l'esponsible for t he pay­
ment of that assis tance, if granted, is by that same section determinable 
by reference to t he dependent child 's residence ufoI' the ycar preceding the 
application for assis tance." See M. S. A. 256.73 (1). 

M. S. A. 256.74, subd. 1, prescribes the amount of assistance which may 
be granted, and subd. 2 of t hat section, so far as here pertinent, provides : 

"Application for assistance under sections 256.72 to 256.87 shall 
be made to the coun ty agency of the county from which the dependent 
child is entitled to receive assistance a s provided in section 256.73. The 
application shall be in writing 01' reduced to writ ing in t he manner and 
upon t he form prescr ibed by t he state agency and ve r ified by t he oat h 
of the applica nt. The l.lpplication shall be made by the person with 

lSee M. S. A. 25G.87, 8ubd. S. 
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whom the child will live · ••. One application may be made for several 
children of the same family if they reside with the same person." 

Thus, M. S. A. 256.73 and 256.74, subd. 2, contemplate that before 
any assistance is granted under the Act an application therefor must be 
made, and 256.74 specifically r equires that that "application s hall be made 
by the per!Qn with whom the child will live." One of the elements of 
eligibility inc1uded within the definition of uDependcnt child" contained in 
M. S. A. 256.12, subd. 14, }'cquires the child to be "living with his father, 
mother, grandfather, grandmother, brother , sister , stepfather, stepmother, 
stepbrother, stepsister, uncle, 01' aunt in a place of r esidence maintained 
by one or more of such relatives as his or their home." Unquestionably, the 
phrase Uby the person with whom the child will live" means and refers to 
any of the r elatives named in the foregoing quoted portion of M. S. A. 
256.12, subd. 14. The child will not live with the county welfare board. The 
Attorney General has heretofol'e held that the Aid to Dependent Children 
Act "must be consh'ued as being intended to enable dependent children to 
live with and be cared for by their mother, a responsible mother, in her own 
home." or, if there be no responsible mother, lito live with and be cared for" 
by the relatives named in the statute which was t he predecessor of that 
portion of M, S. A. 256.12, subd. 14, hereinabove quoted, Urather than have 
the home broken up and t he child taken care of in other ways." Op. No. 21, 
Atty. Gen. 1938 report, dated April 12, 1938. 

Nor is there anything contained in M. S. A. 256.75, to which you refer, 
which militates against the clear legislative mandate contained in M. S. A. 
256.74, subd. 2, that the "application shall be made by the person with whom 
the chi1d will live." 

M. S, A. 256.75, in its entirety, provides : 

"When a county agency receives a notification of the dependency 
of a child or an application for assistance an investigation and record 
shull be made within a reasonable time of the circumstances to ascertain 
the dependency of the child 01' the facts supporting the application made 
under sections 256.72 to 256.87 and s uch other information as may be 
required by the rules of the state agency." 

This statute imposes upon the county agency t he duty to make investigation 
and record within a reasonable time after receipt of lOa notification of t he 
dependency of a child or an application for assistance." It neither imposes 
the duty, nor confers the right, upon the county agency to make the applica· 
tion required to be made by M. S. A. 256.74, subd. 2, and thereby specifically 
directed by the legislature to be " made by the person with whom the child 
will live." 

The 1937 Aid to Dependent Children Act has its origin in L. 1937, 
c. 438. What is now M. S. A. 256.74, subd. 2, was § 6 of the original 1937 
Act; what is now M. S. A. 256.75 was § 7 of the original 1937 Act. Thus, 
both provisions were passed on and enacted by the same legislature. 

Reference to the provisions of M. S. A. 256.76 and 256.77 fortify the 
conclusion herein expressed. 
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M. S. A . 256.76 provides, in substance, t hat upon completion of its 
investigation the county agency shall decide the questions of eligibility of 
the child for assistance, the amount of such assistance, and the date when 
such assistance shall begin. This section then provides that the "county 
agency shall notify the applicant of its decis ion in writing." Surely, the 
legislature did not intend that the county agency should be both appli.cant 
and judge of the application. 

M. S. A. 256.77 provides for appeal to the s tate agency from the deci­
sion of the county agency and for judicial review of the determination of 
the state agency on the appea l to it. Subd. 1 of t his section l'equires the 
county agency to report its decision on each application to the state agency, 
and this same subdivision then speci fi cally provides t hat : 

UAny apl)licnnt or recipient aggrieved by any order or determina­
tion of the county agency may appeal from such order or determination 
to the state agency •• • ," 

upon compliance with the procedures therein prescl'ibed, onc of which is that, 
before making such appeal, the "applicant or recipient shall g ive written 
notice to the county agency that he is not satisfied with its decision." 

The administrative appeal from the order of the county agency to the 
state agency is a prerequisite to the judicial review authorized by other 
provisions of M. S. A. 256.77. 

The Director of Social Welfare advises us that this opinion is in com­
plete harmony with t he long-established practical administrative construc­
tion placed upon the statutes here considered by the state agency and that 
such has been, nnd still is, the directive ot the state agency to county 
agencies. 

Ramsey County Attorney. 
December 15, 1949. 

193 

LOWELL J . GRADY, 
Assistant Attorney General. 

640 

Illegitimate - Paternity proceedings - Expenses incurred by mother in 
connection with her confinement and care and maintenance of child 
prior to judgment may be included in judgment against adjudicated 
father - M. S. A. 267.23; L. 1943, c. 201. 

Question 

May " the expense of hospital and doctor bills in care of a n illegiti­
mate child, and confinement of the mother delivering said illegitimate 
child l as contracted by the mother~ be fixed by the order of Court in an 
illegitimacy case as a part of the judgment against the adjudicated 
father ?" 
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Opinion 

The quest ion is answered in t he amrmativc. 

M. S. A. 257.23. so far us here ma teria l, provides, in s ubstance, that, 
whe re a defendant in a paternity proceeding is adjudged to be the father of 
the illegi timate child involved, such fu the r shall be subject to a ll the 
obligations for the cnrc, maintenance, and educution of s uch child, and to all 
the penalties fOl' fail ure to perform the same, which arc or shall be imposed 
by law upon the fa t her of a legitimate child of like age and capacity and, 
further, that judgment shall al so be entered against him for a ll expenses 
incu r red by the county for the lying- in and support of and attendance upon 
the mother during her sickness , Hnd fo r the care and support of such child 
prior to s uch judg mcl1t of pa ternity. M. S. A. 257.23 specifica lly pt:Ovides: 

"The court shall furlher fix the amount, and order the defendant 
to pay all expenses necessadly incurred by, or in behalf of, the mothe,r 
of s uch child, in connection with her confinement and the care and 
maintenance of the child prior to judg ment." 

The above quoted portion of 1\1. S. A. 257.23 was first in troduced into 
our pnternity laws by L. 1921, c. 489. See G. S. 1913, § 3218. as amended 
by L. 1921, c. 489. That section of G. S. 191 3, us so amended, was catTied 
into M. M. S. 1927 a s § 3265. The las t nbove-CJuoted portion of the statute 
continued us a part of the stnlute from the ennctment of L. 1921, c. 489, 
until the enactment of L. 1941, c. 152, which lalte)" session law, in amending 
1\1. M. S. 1927. § 3265, omitted that quoted provision. 

By L. 1943, c. 201, that quoted pl'ovis ion was restored to the statute, 
which is now M. S. A. 257.23. 

Attorney Genernl's opinion dated October I, 1942 (ftle 840c-3), to which 
you refer, holds tha t, as the stalute l hen read, there was no provis ion ufor 
the entry of a judgment in the proceeding La determine paternity requiring 
the defendant to pay the expenses incllrred and paid by t he mothcr in con­
ncction with her confinement a nd cure und maintenance of the child prior 
to judgment." That opinion mlls t be r end wi th refe rence to t he language 
of the pertinent statutes at the time of rendition of the opinion. That 
opinion is not npplicable to the s ituution here dealt with for the r eason that 
the requirement t ha t the defendant be ordered to pay the expenses neces­
sar ily incuned by or on behalf of the mother in connection with her con- I 
finement and the care and mnintenance of the child prior to judgment was 
I' stored to the stalute by L . '1943, c. 20l. 

• You might find S tate \'. Eichmillcr, 35 Minn. 240, 28 N. W. 503, and 
State \'. Zei tl er, 35 Minn . 238, 28 N. \V. 501, of some interest on the ques tion 
of including in the judgment the lying-in expenses of the mother where the 
snmc appear not to have been incurred by the county. 

St. Louis County Attorney. 
July 13, 1949. 

LOWELL J. GRADY, 
Assistant Attorney Genera l. 

840-C-3 
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OLD AGE ASSISTANCE 

194 
Liens - Enforcement - Statutory mode of enforcement contemplated -

Liens are not enforced t hrough probate court procedure - County can· 
not become purchaser a't an ~ldmini strator's sale of real estate. 

Facts 

An old age a ss istance r ecipient died leaving a l'csidence in North Red­
wood of t he probublc value of $500. There is an old age a ssistance lien 
thereon for about $4,000. The heil's of t he deceased initiated proceedings 
in the probate court for t he settlement of the estntc. T he probate court' 
issued a Hccnse authorizing the administr ator to seU the r es idence property. 

Since the death of t he decedent, a l'ccipient of aid to dependent children 
has r esided in the h ouse. To provide h ousing f or such children would r equire 
the payment of $35 to $40 a month rent if th ey did not occupy this property. 

Question 

Would it not be more f easible to have t he administrator sell and convey 
the r esidence to t he county and have t he county pay t he U nited States and 
the state their respective shares of the old age assistance lien recovery ? 

Opinion 

Of course, th e administrator would convey the property under this 
plan subject to the lien . You do not say f r om what source the county would 
pay the purchase price to the administrator. I know of no funds available 
for the purpose. I do not see how the plan could be carried out. The law 
is plain that there is a r emedy available for the collection of the old age 
a ssistance lien. That is foreclosure. It does not appear that that r emedy 
has been used in this casco 

Questions of expediency are not for the County Attorney nor the 
Attorney General. If the proposed plan went through, assuming that the 
county ha d the right to purchase the property on the sale (although there 
is no expression of opinion herein t hat it has s uch right), the purchase 
would be subject to the lien held by the United States and t he sta te . The 
count y has no authority in law to payoff the United States and the state 
and from a legal standpoint it is hard to conceive t hat anything would be 
accomplished by t he purch ase. 

On t he other h and, if the lien were foreclosed as the law contemplates, 
M. S . A . 256.26, subd. 8, no expenditure by the county for a payment to the 
administrator or t he heirs would be involved. 

Redwood County At torney. 
April 18, 1950. 

CHARLES E. HOUSTON, 
Assistant Attorney Gener a l. 

521-P-4 
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I!ELJEF 

195 
Hos pitul care - Rate - Ancker Hospital, St. Paul, and Minneapolis General 

- M. S. A. 158.01-158.19 - M. S. A. 261.03, 261.07, 261.21-261.24. 

Facts 

"Vic would like the opinion of your office with respect to an existing 

arrangement between Ramsey County and the City of Minneapolis for 
the care of poor persons at Anckcl' Hospital and Minneapolis General 

Hospital. 
• uAncker Hospital in St. Paul is a city-county hospital maintained 

nnd operated pursuant to special statutory authority. Minneapolis 
General Hospital is maintained and operated pursunnt to t he authority 

of the Minneapolis city charter. 

"For several years Ramsey County and the City of Minneapolis 
have had a reciprocal agreement for the hospital care of poor persons 
which has worked out to the. general satisfaction of both political sub­
divisions. Poor persons living in St. Paul, but having relief settlement 
in Minneapolis, are given seventy-two hours of care at Ancker Hospital 
without billing Minneapolis, in order to give a reasonable time for the 
investigation of their relief settlement status. The same arrangement 
is carried out at Mimleapoli s General Hospital for poor persons living 
in Minneapolis but who have Ramsey County settlement. Thereafter, 
if such persons cannot be l'emoved to their respective phices of legal 
settlement for hospital care, each political subdivision pays the other 
the actual cost of hospi talizing their respective relief charges, Both 
hospitals are fully equipped for all types of emergency care and operate 
at a substant ially higher cost per patient per day t han the rates estab­
lished at Minnesota General Hospital pursuant to M, S. A., Sec, 261.22-24. 

"Some question has r ecently been raised with l'espect to whether 
Ancker Hospital or Minneapolis General Hospital has a right to bill 
Minneapolis or St, Paul, respectively, or other political subdivisions, 
for the care of poor persons receiving hospitalization in these insti­
t ions at a rate higher than the charges established at Minnesota Gen­
eral Hospita1." 

Question 

Where, pursuant to the Poor Relief Laws, Ramsey County or the City 
of Minneapoli s provide hospitalization to a poor person in Ancker or Minne­
apolis General Hospitals, or in private hospitals, arc such hospitals, in their 
charges therefor, restricted to the rates established at the University of 
Minnesota Hospitals? 
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Opinion 

In answering your inquiry it is necessa r y to consider the °poot' Law," 
the "Univers ity of Minnesota Hos pita l Law," enacted in 1921, and t he 
If General Hospita lization Law," enacted in 1935. 

The Poor Law 

The general p r OV1SlOns of the Law relating to the relief of t he poor 
are found in M. S. A" c. 2Glj M. S. A .• c. 262, r elates to the county system 
of p OOl' relief. M. S. A" c. 263, relates to the town system of poor ,'c1ief. 

M. S. A. 261.07 defines the place of settlement of a poor person. 
M. S. A. 261.03, so fur as here material, provides : 

UWhen any such poor person has nonc of t he relatives named in 
section 261.01, or they a rc not of s ufficient abil ity. or refuse or fai l, to 
support him, he sha ll r eceive such support or rel ief as the case may 
r equire from the county, town, city, or village in which he has a settle­
ment at the t ime of apply ing therefor, as hereinafter provided. * .... 
The long established policy of this state that t he duty of administering 

poor r el ief is like t he duty of carrying on sh·ictl y g overnmental fu nctions 
is reflected in the ca se of Robbins v. Town of Homer (1!l05), 95 Minn. 201, 
103 N . W . 1023, wherein the supreme court said: 

uThe duty to provide for the poor thus imposed by sta tute was 
undoubtedly intended to r egulate the obligation, r ather than to permit 
an evasion of i t. This goes upon statement. Neither the county com­
missioners, where t he county system prevuils, nor the town super­
visors, where they are the superin tendents of the poor, can turn thei r 
backs upon the proper cla im of the poor person . The officials may and 
should exercise their judgment to prevent improper per sons from hav­
ing r el ief, but f or t hose who requir e it they arc required to perform 
this f unction honestly and efficiently. But a case may arise where such 
officials cannot, in the noture of things, perform t he t rust . Under such 
ci rcumstances, it dpes not seem just or consistent wi th sound public 
policy that the du ty should not be performed at a ll , nor can it be said 
t ha t the unfortunate pauper who has met with a n accident r equiring 
instant succor is to be remediless. The county or t own must provide 
f or h im as soon as may be. To decl ine th is mandate of huma ni ty and 
du ty wilfully by t hose upon whom it is imposed would subject s uch 
officials to prosecution for misconduct in office." 

From the f oregoing language, as well as from language of othe r deci­
sions of our supreme court. it must be apparent t hat the duty of making 
provision for the poor under the "Poor Law" is mandatory and not dis­
cretionary. 

Univers ity of Minnesota Hospita l Law 

The laws relating to the University of Mi nnesota Hospita ls urc found 
in M. S. A. 158.01 to 158.19, inclusive . 

These laws had their origin in L. 1921, c. 411. 
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M. S. A. 158.02 provides in substance that the "University Hospital"! 
" •• • shall be primarily and principally desig ned for the care of legal 
}'esidents of Minnesota who are a ffii cted with a malady, deformity, or 
a ilment of a nature which ca n probably be remedied by hos)lital se r vice 
and treatment and who are unable. financia lly. to secure such care; 
••• 1/ 

M. S. A. 158.03 provides for the filing with the county board of the 
county of residence of the applicant, an a pplication for admission to the 
Univers ity Hospital, and investigat ion thereof and action thereon by such 
county board.:! It is here significant to note t hat under M. S. A. 158.03, the 
county board may approve or reject th e application. This Law gives the 
connty board a wide di sc retion in acting upon the application for admission 
to the U n iversity Hospita l by one who is uumtble, financially, to secure such 
care." Yet, persons charged with the administration of the Poor Law must 
provide hospitalization for poor persons, pursuant to the Poor Law, if they 
be in need thereof. 

Also significant to note at t his point is that the University Hospital 
Law is no part of the Poor Law. While a poor person, within the meaning 
of the Poor Law, may, upon application made pursuant to M. S . A. 158.02, 
be admitted to t he University Hospital , yet, the Poor Law does not govern 
or control the rig ht of a person to be admitted thereto. See 1936 Attorney 
General's Report, Op. No. 252; 1938 Attol'ney General's R eport, Op. No. 131. 

The rates or charges for the treatment of patients admitted to the 
University Hospital pursuant to this Law are determined by the Board of 
Regents of the University. See M. S. A . 158.05. 

The General Hos pital Law 

This Law had its origin in L. 1935, c. 359, and is now found in M. S. A . 
261.21 to 261.23, inclusive. 

M. S . A . 261.21 authorizes the county board of any county in t his state 
to provide for hospitali zation in hospitals within the county or elsewhere 
within the state of indigent residents of snch county : 

fl • •• who nre afflicted with a malady, injury, deformity, or a ilment of 
a nature which can probably be remedied by hos pit..'l li zation and who 
arc unable financi a lly to secure and pay for such hospitalization · •• . " 

1\1. S. A. 26] .22 provides for the filing with the county board of an 
application for admiss ion to such hospital and for investig3tion thereof and 
action thereon by the board. The board may approve or r eject t he applica­
tion. This Law, like the University Hospital Law, so f~U' as the functions 
of the county board are concerned, is permissive and not mandatory. See 
1942 Attorney General's Report, Op. No. 275. 

The language of t his Law, thus fal' considered, bem's a suspicious 
resemblunce to the language of Secs. 158.02 and ]58.03 of the University 
Hospital Law. 

IFormerly known lU. and sometimes called, "Minnesota Genera l Hospital." 
:!The CO\lnty board was 8ub8tltUtC!d for the "judge of probate" and given the same powen 

and duties by L. 1943, c. 31. 
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The General Hospita liza t ion Law was evidently enacted as supple­
mentary to the University Hospital Law. The provisions of the General 
Hospitalization Law arc as applicable to counties operating under the town 
system of poor r elief as to those operating under the county system; the 
same rules that govern with reference to the right of admission to the 
University Hospital are also applicable with reference to the right of a 
person to be admitted to a hospital pursuant to the provisions of the General 
Hospitalization Law. See 1938 Attorney GencI'ul's Report, Op. No. 13I. 

The General H ospi talization Law was unquestionably enacted for the 
purpose of giving any county, electing to take advantage of the provisions 
t hereof , the option of sending persons within the classification of that Law 
to " hospita ls withip. the county or elsewhere within the state" or to the 
Univers ity Hospital. In giving that option to the counties, the legislature 
saw fit to attach one condition to the exercise of the option. That condition 
i~ f ound in M. S. A. 261.23 whiclr; so far as here material, provides as 
follows: 

"The costs of hospitalization of such indigent persons * •• shall 
not exceed in amount t he full rates fixed and charged by the Minnesota 
general hospita l under the provisions of sections 158.01 to 158.11 for the 
hospitalization of s uch indigent patients. * * *" 
The phrase "such indigent persons" in the above quoted portion of the 

statute ref ers back to "the indigent residents of such county who are 
afflicted with a mala dy, injury, deformity or ailment of a nat ure which can 
probably be remedied by hospitalization and who are unable financially to 
secure and pay for s uch hospitalization· • *." M. S. A. 261.21. The Poor 
Law, instead of us ing t he term "indigent person" cons istently uses the 
phrase "poor person." cf. e. g., M. S. A. 261.01, 261.02, 261.03, 261.08. 

Although coded in M. S . A., c. 261, t he General Hospitalization Law is 
no more a part of the Poor Law than is the University Hospital Law. 

According ly, I conclude : 

1. 'Where a county board provides hospitalization in hospitals within 
the county or elsewhere within the state to any person pursuant to the 
provisions of the General H ospitalization Law, then the hospital furnishing 
such hospitalization is restricted in its charges therefor in an amount not 
to exceed the full rates fixed and charged by the University Hospital, but 

2. Where a "poor person" is furnished hospitalization pursuant to the 
Poor Law, the hospital furnishing such hospitalization is not restricted in 
its charges therefor to the rates fixed a nd charged by the U niversity of 
Minnesota Hospita l. 

Your speci fic inquiry, therefore, is answered in the negative. 

LOWELL J. GRADY, 
Assistant Attorney General. 

Minneapolis City Attorney. 
June 17, 1949. 339-G-2 
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196 
Hous ing - Cities - Authority to buy or condemn property for housing a 

family. 

Facts 

fl The City of };'e rgus Falls has for morc than onc year been sup­

porting a fam il y of poor persons who arc unable to earn a livelihood, 
and among other things has contributed toward the payment of rent 
for housing for this family. However, the house in which they have 
been residing has been sold and the new owner has notified this poor 
family to vaca te the premises. The pOOl' family have attempted to locate 

ano ther rental dwelling without success and the City Poor Commissioner 
has also thoroughly canvassed the town in an attempt to locate another 
place which cou ld be rented for this poor family. However, the family 
is of such a character and rental housing is so scnrce in this area, that 
the City Poor Commissioner hns been unable to locate rental housing 
for the family. He states that the only solution that he can see for 
providing housing for this family is the purchnse of a house by the 
City to be utilized by this family and later for other poor families under 
similar circumstances. 

" There are a number of such houses for sale by their owners but 
the owners will 110t rent the same to this poor family." 

Ques tion 

"Docs the City of Fergus Falls have the power to purchase a dwell­
ing house for the purpose of housing a poor fami1y 1" 

Opinion 

Although you do not so specifically state, 01,.1r information is that the 
County of Otter Tail, in which the City of Fergus Falls is located, operates 
under the town system of poor relief. If this be true, it is the duty of the 
City of Fergus Falls to furnish poor persons, within the meaning of the 
poor Jaw, with such support 01' relief as the case 'may require. See M. S. A. 
261.03. 

T he long-established policy of this state that the duty of administering 
poor relief is like the duty of carrying on strictly governmental functions 
is refl ected in the case of Robbins v. Town of Homer (1905),95 Minn. 201, 
103 N. \V. 1023, wherein the supreme court said: 

"The duty to provide for the poor thus imposed by statute was 
undoubtedly intended to regulate the obligation, I'ather than to permit 
an evasion of it. This goes upon statement. Neither the county com­
missioners, where the county system prevails, nor the town supervisors, 
where they arc the superintendents of the poor, can turn their backs 
upon the proper claim of the poor person. The officials may and should 
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exercise their judgment to prevent improper persons from having 
relief, but for those who requ ire it they are r equired to perform this 
function honestly a nd efficiently .•• • " 

The city charter of the City of F ergus Falls, so far as here material, 
provides: 

"Section 150. The city of F ergus Falls is hereby empowered to 
acquire, by purchase, condemnation proceedings or otherwise, any prop­
erty, corporeal or incorporeal, wheresoever situated, either within or 
without the limits of the city, which may be needed by the city or any 
board or department thereof, for any public purpose whatever." 

If your city council , in t he r ea sonable exercise of its di scretion and 
judgment, determines that it is necessary to purchase a dwelling house in 
order \0 discharge the city's duty to furni sh shelter to the poor persons 
involved, it may do so. 

You a sk this fu rther 

Ques tion 

uWould the City of F ergus Falls have the power of eminent domain 
to condemn a house for the purpose of providing a dwelling for a poor 
family 1" 

Opinion 

The above quoted provIsion of your city charter authorizes the acqui­
sition by the city through condemnation proceedings of property needed 
"for any public purpose." Art icle I, Section 13, of Minnesota Constitution, 
provides that: 

"Private property shall not be taJ<en, destl"oyed or damaged for 
pub1ic lise without just compensation therefo r, first paid or secured." 

The term "public use" is difficult of exact definition, and most courts 
have avoided giving one. In cases where the power of eminent domain is 
being exercised in respect of private property for a ny g iven use t he courts 
have confined themselves to a declaration of whether the given use in that 
particular case is a public or a priva te use. See generally 2 Dunnell 's Minn. 
Dig., § 3024, and supplements. See also (1947) 31 Minn. Law Review 197. 

Whether in eminent domain proceedings instituted by your city "to 
condemn a house for the purpose of providing a dwe11ing for a poor family," 
that use would be a "public usc," within the meaning of the constitutional 
provision quoted, would be a matter for judicial determination upon all the 
facts adduced in evidence in support of t he peti tion at the time of the hearing 
thereon. 'W e are not advised, nor have we a ny way of knowing what that 
evidence might be, and accordingly we cannot and do riot offer a ny cate­
gorical a nswer to this question. 

F ergus Falls City Attorney. 
August 19, 1949. 

LOWELL J . GRADY, 
Assistant Attorney General. 

59-A-34 
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197 
Settlement - Married woman deserted by husband - M. S. 1949, §§ 261.07, 

261.08. 

Facts 

B'g husband, A, has failed to furnish her SUppOl't, and his conduct is 
such that it has affected her heal th, and she believes it dangerous to con­
tinue to live with him. She has, the reforc, left A and his county of settle­
ment and hltS resided in a new county f or morc t han two years , apart from 
her husband and supporting herself. 

Ques tions 

1. Has B gained a new settlement in her own right for support as a 
pOOl' person in the county where she now lives ? 

2. Would the conduct of A, if the facts are a ssumed to be true, consti­
tute a constt'uc tive desertion on the part of the husband? 

Opinion 

The legal settlement of paupers is controlled by M. S. 1949, § 261.07. 
In subd. 3 this statute dea ls part icu1arly with married women in the follow­
ing language : 

u ••• provided that a married woman abandoned or deserted by her 
husband for a period of one year continuously shall thereafter have t!,le 
same righ t to acquire a new settlement as a single person." 

By § 261.08 the mechanics are provided for a determination by the district 
court of t he p lnce of settlement when disputed. This determination is on 
the basis of facts, upon which this office cannot undertake to express an 
opinion. We enn, however, point out certain rules of law which may be 
helpful. 

The matter was deal t with in opInIOn No. 321, Attorney General's 1930 
Report, fil e 339-0-2. Since that time, in the case of In rc SetLlement of 
Baalson, 211 l\"finn. 96, 300 N. "\V. 204, our Supreme Court has stnted that the 
sing le exception to the general rule that t he settlement of a wife is that of 
her husband is added by t he statute above quoted. 

In the reference which you give us to 17 Am. Jur., § 101, p. 201, there 
seems to be considerable authority on the proposition that the conduct of 
the husband in this case is such that the dis trict court might find. if it so 
chose, that t he husband is guil ty of a constructive desertion, thereby per­
mitting B to establish a settlement apart from him. 

In Vol. 2 of Nelson on Divorce & Annulment, c. 2124, we find some 
releva.nt mate rial which" holds that a wife can obtain a separate domicile 
or res idence for divorce purpo!>es if the husband abandons her or she leaves 
upon sufHcient provocation. Curry v. Curry, 122 S. \V. 2d 677. While we 
note thnt the domicile or res idence for divorce purposes is not the same as a 
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poor settlement, we are following this line of thought because we do not 
find any cases on the exact point in Minnesota. It is not certain what would 
constitute sufficient provocation for the wife's departure, but it seems clear 
that misconduct by the husband sufficient to cons titute a ground for divorce 
is generally so regarded. Torlonis v. Torlonia. 108 Conn. 292; Zinko v. Zinko, 
204 La. 478, 15 So. 2d 859j Aspinwall v. Aspinwall, 40 Nev. 55, 184 P. 810. 
By the general rule, conduct less than sufficient to amount of itself to grounds 
for divorce or judicial separation will not support acquisition by the wife of 
a separate domicile. Rinaldi v. Rinaldi, 94 N. J. Eq. 14, 118 A. 686. The 
Minnesota rule appears to be less stringent. ' Stocking v. Stocking, 76 Minn. 
292,79 N. W. 172; 'Vulke v. 'Vulke, 149 Minn. 289, 183 N. W. 349; Hoffmann 
v. Hoffmann, 174 Minn. 159, 218 N. W. 559. Where it appears that the wife 
is practically forced to seek a new home by the husband's misconduct or 
failure to provide support, there is not much tendency to quibble about her 
right to establish a new domicile. Rector v. Rector, 186 N. C. 618, 120 S. E. 
195; Edmundson v. Edmundson, 133 Fla. 703, 182 So. 824; Chisholm v. Chis­
holm, 105 Fla. 402, 141 So. 302. 

The rule also appears to be that the wife carries the burden of establish­
ing that her domicile is different from that of the husband. 

As to pauper settlement, she has the additional burden of showing a 
year of continuous desertion and the acquisition of a new settlement there­
after. 

Pope County Attorney. 
June 14, 1950. 

WELFARE BOARD 
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G. L. WARE, 
Special Assistant Attorney General. 

339-0-2 

Executive secretary - Powers and duties - Executive secretary is county 
employee. 

Questions 

111. Is the Executive Secretary of a County Welfare Board an employee 
of the County or of the state? 

112. Does the Executive Secretary of a County Welfare Board receive 
directions from the Welfare Board, or is such a secretary an inde­
pendent employee, free to define an independent policy? \ 

113. What part of the r ecords properly found in a County Welfare Office 
are confidential to a point where the County Attorney and Juvenile 
Judge are denied access to such records?" 
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Opinion 

The county welfare board appoints an executive secretary under author­
ity of M. S. A. 393.04 . The county welfare board fixes his salary and the 
county board approves the salary in the cases specified. 

The executive secretary is respons ible to the county welfare board and 
the county welfare board directs his activities . Sec. 393.09. 

It appears therefrom that the executive secretary of the county welfare 
board is a county employee. 

The executive secretary is appointed to perfol'ln the work of the board 
which the board does not do at its meetings. He is not a policy maker. The 
board itself determi nes questions of policy. These policies arc in conformity 
with the laws and rules promulgated by t he director of social welfare. 

No answer to your third question is offered because of its very general 
nature. If a specific ques tion is submitted, bearing upon particular facts, an 
opinion might be given which would be of some value. Where the s tatute 
specifically withholds records in a public office from public inspection and 
such statute is not inconsis tent with other statutes making records in public 
offices open to the publie for inspection, the one statute might be considered 
an exception to the other. But before attempting to give an opinion, it is 
cons idered better. practice to have a specific question bear ing upon a specific 
state of facts. 

Watonwan County Attorney. 
March 7, 1949. 

199 

CHARLES E . HOUSTON, 
Ass istant Attorney General. 

125·A·64 

EXIJenSeS - Attending conference - If board has administration expense 
funds on hand and expendit ure thereof has been authorized by county 
commissioners, they may be used for per diem allowance to members for 
time spent on bus iness of board - \Vhether attendance at conference 
constitutes "transacting business of board" is ques tion for determination 
of board - M. S. A. 393.03; 393.08. 

Facts 

"Assuming that a member of the Board of Public Welfare of a 
county is appointed by the County Welfare Board to attend a Social and 
Medical Conference in St. Paul and a ssuming that it is proper that he 
be reimbursed for his expenses to attend suc~ a conference"; 

Question 

Ills there any authorization under the statute for an allowance of 
per diem in any amount 1" 
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Opinion 

We assume, for the purposes of this opinion, that by uBoard of Public 
Welfare" you mean the Kandiyohi County Welfare Board. M. S. A. 393.03, 
so far as here pertinent, provides: .. 

... • • the members of the county welfare board shall receive * •• 
the sum of $5.00 per day for time actually spent in transacting the 
business of the board not exceeding a maximum of 26 days a year. 
Members shall he reimbursed by the county for expenses actually 
incurred in the performance of their official duties." 

The county welfare board is charged by statute wit.h the administration 
of all forms of public assistance and public welfarc under rules promulgated 
by the director' of social welfare . Except in certain counties l'cferred to in 
M. S. A. 393.08, an estimate of the amount needed by the county welfare 
board to perform its duties, including expenses of administration, must be 
submitted by the welfare bQard to the board of county commissioners. 

Ii the county welfare board has administration expense funds on hand, 
the expenditure of which has been authorized through s ubmission of the 
budget to the county board and approved thereby, s uch funds may be used 
to the extent necessal'y for the payment of legitimate claims for per diem 
allowance to members of the board for time actually spent in transacting 
the business of the board, not exceeding the maximum of 25 days a year. 
\Vhether the attendance upon the social and medical conference referred to 
in your inquiry by the member of the county welfare board cons titutes 
"transacting the business of the board" is a question fol' the determination 
of the county welfare board. If that board determines that such attendance 
was necessary for the transaction of the business of the hoard, the per diem 
allowance prescribed by the statute may be allowed, provided funds therefor 
are available, and subject, of course, to the 25-day maximum provision of 
the statute. 

Question 

"Am I correct in my assumption that ~uch expen ses Ul'e pl'operly 
paid out of the W elfare Fund?" 

Opinion 

Yes, provided the county welfare board has administration expense 
funds on hand, the expenditure of which has been authorized through sub­
mission of the budget to the county board and approved thereby, See Attor­
ney General's opinion of May 26, 1944 (file 1258-64), 

Kandiyohi County Attorney, 
October 3, 1949 . 

LOWELL J. GRADY, 
Assistant Attorney Genet'ai. 

125-A-64 
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200 
Funds - Payment for office equipment - Opinions Nov. 20, 1947, and Oct. 

13, 1944, supe rseded - M. S. A . 393.07, subd. 2, subd. 5; 393.08 . .. 
Facts and Questions 

Does the opinion of this office dated November 20, 1947, preclude the 

payment f ot" equipment from the administrat ion fund, hereinafter referred 

la , as distinguished from the purely aid funds? 

Opinion 

It is clear that, us stated in that opinion, direct aid funds, such as old 
agt! assistance, aid to lI ~pende nt children, and general relief, cannot be used 

rol' the pUl'chase of furnitul'c or equ ipment for use by the welfare board but 

that such dil'ee t aid funus must be used only for the relief of recipients of 

public a ssis tance. 

However, the creating of a separate administration fund or account, for 
which the levying of taxes is authorized by the board of county commis­
s ion~ I' s, out of which it. is intended that equipment for use of the welfare 
board may be purchased, prescnts anothel' question bascd on facts not here­
toforc submitted, 

The siatut.o l'Y scctions he rein cited arc those of !'dinnesota Statutes 
A nnotated, un less othcJ'\visc noted, 

The question that you submit requires consideration of the facts stated 
in your communication, statutes pertaining to the duties of the county wel­
flu'c boards and the state director of social welfare, together with the federal 
requirements in the granting of socinl welfal'e aid, 

Fl'om § 393,07, subd, 2, it is apparent that Uthe duties of the county 
wel fal'e bOl\l'd shall be performed in accordance with the s tandards, rules 
und regulat ions which may be promulgated by the director of social welfare 
in o reie ,' to comply with the requirements of the fedcral social security act 
Hnd to obtain grants- in-aid available under that act." 

In s ubd , 5 of the same section is found the following provision: 

"The director of soc ial welfare shall have authority to require such 
methods of administration a s are necessary for compliance with require­
ments of the federal soc ial security act, as amended · •• ," 
Section 393,08, so far as he re material , provides as follows: 

liOn 01' before the firs t day of July each year the county welfare 
board •• • shall submit to the county board of commissioners an esti­
mate of the amount needed by it to perform its duties, including expenses 
or administration, and the county board of commissioners shall consider 
t.he estimates so submitted and, if approved, shall It'vy a tax as provided 
hy law for the purposes," 
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By reason of the above cited subd. 2, it is clearly the duty of the county 
welfare boards to comply with rules and regulations adopted by the director 
of social welfare in order to comply with f edersl requirements and to obtain 
grants· in-aid available under the fedel'al act; and, under the above cited 
§ 393.08, it is the duty of the county we1fare boards to submit to the county 
boards of commissioners a budget, including expenses of adminis tration. 

By above cited s ubd. 5, the director of social welfare is granted authority 
to require such methods of administration as are necessary for compliance 
with requirements of the federal social security act. For the purpose of 
complying with fedel'al J'ules and regulations promulgated under the federal 
act and to secure the federal aid as required by the state law in § 393.07, 
8ubd. 2, it appears that you have prescribed the system of accounts referred 
to in the quotations from your communication which read as follows: 

"One of t he procedures prescribed by the Director of Social Welfare 
is the prepamtion of a budget for submission to the Board of County 
Commissioners wi th a formal request for tax levies to support such 
expendi tures a s are incorporated in this budget. 

"There are foul' fund s set uP. each of which is separate and distinct 
a nd tax levies al'e ca lculated for each in the same manner as for other 
county funds. Fo)' convenience the foul' in total are called the 'Welfare 
Fund' but each s ubdivis ion is a separate fund and considered individually 
in accounting, the levying of taxes and in various reports rendered by 
the cou nty agency to the state agency. 

"These [otlr fund s al'e: Old Age Assistance 

Aid to Dependent Chi ldren 
General Relief 
Administration 

"Incorporated in the aid funds, OAA, ADC and General Relief are 
only those proposed expenditures which cover aid to recipients, except 
that in the General Relief fund such items as operation of a poor farm 
and payments to the various institu tions are included. None of these 
three fund s are concerned with administration. The administration fund 
takes in to cons ideration al1 items of administrative cost and the items 
of cost which are prescribed by the Federal Social Security Board a s 
matchable items are incorporated therein. 

"The breakdown of administrative expense accounts as set up in 
the present accounting system are: 

4651 Personal Service 
4652 Travel Expense 
4653 Communication 
4654 Supplies 
4655 Rental of Space 
4656 Rental of Equipment 
11657 Heat, Light, Water, and P ower 
4658 Other Current Expense 
4669 Purchase of Equipment 



356 SOCIAL WELFARE 

<lyou will note that the cost of equipment purchased for use by the 
welfare office is included as a matchable item and is intended to be part 
of the cost of administration paid from the Administration fund." 

It is, therefore, clear that among the items of administrative expense 
for which federal fund s are available is that for "purchase of equipment," 
Such an item, I unders tand, is allowed by the federal social security board 
as a matchable item. Because, under the above referred to state law, it is 
the duty of the direc tor of social welfare to establish standards, rules, and 
,'egulations for the purpose, among others , of obtaining grants-in-aid avail­
able undel' the federal act, and it is the duty of the county welfare boards 
to comply with such rules and regulations in submitting the required budget 
to the board of county commissioners, it would appear inconsistent with 
statutol'Y intent to req uire the boards of county commissioners to purchase 
furniture and other equipment for use of the county welfare boards out of 
the gcneral revenue fund and not enable them to pay for such equipment out 
of the account set as ide therefor. 

It is my opinion that, where, a s here, a fund or account is created and 
known as the administration fund or account, as distinguished from the 
direc t aid fu nds, and recognized by the federal social security board as 
containing matchable items, such as purchase of equipment, which is approved 
by the board of county commissioners as part of the budget of the county 
welfarc board, and for which thereafter taxes are levied by the county 
commissioners, equipment · purchased by the latter for use of the county 
welfare board may be paid fo r out of the administration fund or account 80 

es tablished and in tended to bc used for such purpose, Of course, the decision 
whether taxes shall be levied for such equipment or whether it shaH be 
purchased rests wholly with the board of county commissioners, and title 
to s uch equipmcnt, if purchased, is in the purchasing county. If there be no 
funds available in the administration fund of the welfare board, such furni­
ture and equipment purchased by the county board for use of the county 
welfare boar'd may be paid by the county from the county revenue fund. 

Other opinions of the office of Attorney General where the question or 
('Jues tions submitted did not disclose the creation of a separate account for 
purchase of equipment as prescribed by rules of the director of social welfare, 
apPl'oved by the coun ty commissioners, and allowed by the federal govern­
ment, 'with which the s tate Jaw requires cooperation by the state director of 
socia l welfare and other state agencies, are hereby superseded to the extent, 
if any, that previous opinions may be inconsistent herewith. 

Director of Social Welfare. 
April 27, 1949. 

J . A. A. BURN QUIST, 
A ttorney General. 

125-A-64 
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STATE 

COM MISSIONS 

201 
Aeronautics - Public records - Re ports of inves tigations - 1\1. S. 1945 , 

§ 360.015, subd. 12. 

Ques tion 

In connection wi th the investigation of aire l'af t accidents made by r epre­
!>cniatives of your department yo u ask : 

" 1. Are the r epor ts of these investigations which are made by OUI' 

represen tatives and which arc kept on file in the office of the Com­
missioner permitted to be open for public inspection, and is the 
Commissioner a1lowed to f urn ish copies of these reports to those 
who may desi re to usc them in connection with c ivil actions aris ing 
out of the accident? 

"2. What pos ition OJ' ac tion should be taken by the Commissione r or by 
his inspector in the event the inspectol' is subpoenaed to testify 
J'cgarding nn a ircraft accident in n civ il case?" 

Opinion 

Minnesota Statutes 1945, Section 3GO.0) 5, s ubd. 11 , authorizes the com­
miss ioner of a eronautics, hi s assistant, and employees of the department 
designated to hold investiga t ions , inquiries and hearings covered by the 
provisions of Laws 1945, c. 303, and ordel's, rules and regula t ions of the 
commissioner and concernin g accidents in ae ronaut ics within thi~ state. 
Subd. 12 of said statute reads as follows: 

" In order to facilit at.e the making of in vestigations by the commis ­
s ioner, in the inte rest of public safety a nd promotion of aeronautics. the 
public interest requires, and it is therefore provided, that the r eports 
of investigationa or hearings, or any part thereof, shall not be admitted 
in evidence or used for any purpose in any suit, action, 01' proceeding 
growing out of any matter r eferred to in said investigat ion, hearing, or 
report thereof, except in case of ct·iminal or other pt·oceedings instituted 
in behalf of t he commissioner of thi s sta te under the provis ions of Law~ 
1945, Chapter 303, and other laws of thi s state relating to ael·onautics, 
nor s hall the commissioner, his assistant, or a ny employee of the depart­
ment be requi red to testify to any facts ascer tained in, 01' information 
gained by reason of his official capacity, or be r equired to testify as an 
expert witness in any suit, action, or proceeding involving a ny a ircraft. 
Subject to the foregoing provisions, the commissioner may in his discre­
tion make available to appropriate federal ancl state agencies informa­
tion and material developed in the cou r se of s llch hearings and investi­
i a tions ." 
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The purpose of the statute above quoted is stated in the underlined 
portions thereof, and expresses a policy of the legislature to keep confidential 
certain information obtained hir t.he department of aeronautics in the course 
of its official duties. 

The statute, in OUI' opinion, is c1ea l' and ri'ec from ambiguity. The com­

missioner, in the exercise of his disc retion, is authorized to furnish informa­

tion concerning aircraft accidents, ascertained in the course of investigations 
and hearings, to appropriate federal and state agencies. The statute is silent 

about giving such info rJ!lation to anyone else. It is, the refore, our opinion 
that the commissioner is without authority t.o give s uch information to 

members of the public generally. 

Except a s othen\'ise exp l'cssly pl'ovided by law, public records may be 

inspected, examined, abstracted, or copied at reasonable times under the 
supervision and )'cgulation of the custodian of public records. See M. S. 
1945, § 15.17. M. S. 1945, § 360.015, subd. 12, in our opinion is a law which 
expressly prohibits the furnishing of the information about which you inquire 

to anyone other than state and federa l agencies and, as to them, in the dis ­
cretion of the commiss ioner. 

In view' of the foregoing it is our opinion that your first inquiry should 
be answered in the negative. 

With reference to your second inquiry, if the commiss ioner of aeronautics 
or an inspector is se rved with a subpoena to testify in a matter concerning 
an aircraft acc ident which ei ther or both investigated pursuant to M. S. 
1945, § 360.015, a recommended course of pt'ocedul'e to be followed is as 
follows: He should obey the command of the s ubpoena, and if the subpoena 
is a subpoena duces tecum he should take with him to court the report named 
in the subpoena, When called a s a witness and asked to produce the report 
he should notify the court that he refuses to produce the report unless 
ordered to do so, and he should then explain to the court that he considers 
the report confidential and he should not be required to produce it because 
it is privileged under M. S. ID45, § 360,015, s ubd. 12. If the witness is asked 
to testify as to the same subject matte r covered in the )'epol't he likewise 
should refuse to do so except upon the direct order of the court, beclluse such 
testimony is likewise p l'ivileged undel' the statute mentioned . (See Lowen v. 
Pates, 219 Minn. 566, 18 N. W. 2d 455. 

If, notwithstandi ng t he objections which the witness makes to the court 
a s sugges ted herein, the court still orders that the l'epol·t be produced and 
t hat the witness Jl I'oceeli to testify, the witness should obey the order of 
the court, 

Commiss ioner of Aeronautics. 
April 19, 1949. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

861-i 
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202 
Athletic - Boxing license - Under iH . S. A. 341.05. only holder of boxinr 

license may put on a private boxing exhibition for television purposes. 

Question 

"Can an individual, or an organi7.ation who has not been issued a 

license by this commission to promote boxing and sparring exhibitions, 

put on privute boxing exhibitions simply for the purpose of televising 

them 1" 

Answer 

M. S. A' I § 341.05, provides in part as follows: 

"The state athletic commission s hall have cha rge and superVISion 

of all boxing and sparring exhibitions held in the state and have power: 

" (1) To make and publish rules and regulations governing the 

conduct of boxing and sparring exhibitions and the time and place 

thercof; 

II (2) To issue licenses to individuals or ol'ganizations desiring to 

promote or conduct boxing or sparring exhibitions , and t o suspend or 

revoke s uch licenses at its pleasure; * * *," 

The word <lexhibition" is defined in Funk & Wag-nall's Standard Die· 

tionary as "the act of exhi bi ting, presenting to view, or manifesting; mani· 

festation; display." This definition is not limited to cases whe re the onlooker 

is t here in person, It is broad enough to include presenting to view by tele· 

vision as well. Ne ither does the statute requi!'e t hose viewing the boxi1)g 

or sparl'ing exhibition to be present in person. 

It is thCl'efore out' opinion that an individual or organ ization not licensed 

by you I' commission to promote boxing and s pan'ing exhibi t ions cannot 

put on pr ivate boxing ex hib itions sim ply for the purpose of televising them, 

State Athletic Commission, 

September 12, 1949 , 

IRVING M. FRISCH, 

Special Ass istant Attorney General. 

596-B 
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LEG[S[,ATU RE 

203 
Legislation - Constitutional provisions - Providing funds to pay for pro­

posed sold iers bonus - Taxing railroad corporations - Eft'ect of repeal 
of Article 20, Sec. 2 - Article 9, Sees. 1, l (a), 6, 7, 10; Article 4, Sec. 
32 (n). 

(luestion 

"Whether or not Article 20 of the Constitution in effect abrogates 
the provisions of the constitution with reference to taxation and the 
dedication of funds thereunder. In other words, does this recent amend­
ment to the const itution for the purpose of paying a soldiers bonus open 
the gates so that the legislature may enact any type of taxation and 
dedicate the funds derived from taxation solely for the purpose of 
paying the bonus?" . 

As the question so s ubmitted is s ufficiently broad to include the three 
specific questions contained in your communication as to the taxation of 
railroad corporations and the constitutional provisions relative thereto, the 
answer to these s pecific questions will be included in the opinion that you 
request on the above quoted general inquiry. 

Opinion 

I t is clea rly and speci fically pt'ovided in Section 1 of the recent amend­
ment known as Article XX that the constitutional provisions of Article IX, 
Section 5, shall not apply to the legislative powers conferred by Article XX, 
Section 1. The specific provisions of Article IX, Section 5, made inappJicable 
to the powers conferred by Article XX, Section I, are those pertaining to 
limi t ing the s tate debt to $250,000, the necessity of a vote of two-thirds of 
the members of each house before a public debt sha11 take effect, and the 
levying of a sufficient tax to pay principal and interest in ten years. Article 
XX, Section I, adopted at the last general election, empowers the legis­
IRture to levy taxes for adjusted compensation to persons who have served 
in the armed forces of the United States and appropriate moneys therefor, 
and, in that connection, to contract debts, issue and negotiate bonds or 
certificates of indebtedness, or both, to pledge t he public credit, and Uto pro­
vide money therefor." As above stated, in the c8nying out of such enumer­
ated powers, it is specifically provided in Article XX, Section I, that the 
provisions of Art icle IX, Section 5, shaH not apply. There appears to be no 
specific clause in Article XX that any other tax provis ion of the State Con­
stitution shall be inapplicable to the provisions of the new amendment. 

However, Article XX, Section 2, provides as follows: 

II Any and all provisions of the Constitution of the State of Minne­
so ta incons is tent with the provisions of this article are hereby repealed, 
so f a r , but only so far, as the same prohibit or limit the power of the 
Legislature to enact laws authorizing or permitting the doing of the 
t hings hereinbefore authorized." 
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Article IX, Sections 6, 7. and la, not referred to in Article XX as inappJi· 
cable to that article, are clearly inconsistent with the powers conferred upon 
the legislature in Section 1 of the recent amendment. Article IX, Section 6, 
provides that all debts authorized by Section 5 shall be contracted by loan 
on state bonds of amounts not less than $500 each, payable in ten years. 
Section 7 of that article prohibits the state from contracting any pub1ic debt, 
unless in time of war, to repel invasion, or suppress insurrection, except in 
the manner provided in the fifth and sixth sections. Section 10 of the same 
article provides that the credit of the state shaH never be given nor loaned 
to any individual, association, Or corporation except to establish a system 
of rural credits, In so far as any of the above cited provisions of Article IX, 
Sections 6, 7, and 10, arc inconsis tent with the legislative powers gl'anted in 
Article XX, Section I, fO l' the purpose of providing for adjusted compen­
sation to service men a nd women, such inconsistent provisiQ.ns are clearly 
repealed by reason of the above quoted first paragraph of Article XX, 
Section 2. 

Article IX, Section I, of the Constitution provides for exemption of 
"public burying grounds, public school houses , public hospitals, academics, 
colleges, univers ities , and all seminaries of learning, all churches, church 
property and houses of worship, institutions of purely public char ity, public 
property used exclusiveIy for any public PU1'(1ose," The same section also 
provides "that nothing herein contained shall be construed to affect, modify 
or repeal any existing law providi ng for the taxation of t he gross earnings 
of railroads." 

Article IV, Section 32 (a), prohibit.s any law fOl' the repeal O t' amend­
ment of any law which provides that raih'oad companies shall , in lieu of all 
other taxes and assessments upon their real estate, Toads, rolling stock, and 
other personal property, pay into the stu tl! treasury a cer tain percentage 
of thei r gross earnings from going into effect before it is submitted to a 
vote of the people and adopted by H mujol'ity of the electors vot ing nt an 
election at which it is submitted to the people. Article XVI, Section 2, 
creates a fund to he known as the tJ'unk hi ghway fund and provi des that 
said fund shall consis t of the proceeds of any t ax imposed on motor vehicles 
as therein authorized. It is also provided in the last cited sect ion that the 
trunk highway fund shall be used solely for the purposes specified in 
A rtic1e XVI, Section 1. Article IX, Section] A, provides for an occupation 
tax and that the funds derived thcrell'om shall be apportioned 40% to the 
permanent school fund, ten pel' cent to the permanent univers ity fund, and 
50 % to the state general revenue fund, Article VIII, Section 2, provides 
fot' a permanent school trust fund which " shall forever be preserved inviolate 
a nd undiminished," and which now amounts to more than $130,000,000 and, 
together with other permanent trust funds, in excess of $170,000,000. 

It appears inconceivable that the legislature in proposing, and the 
people in voting for, the amendment granting to the state the power to levy 
taxes and to appropriate moneys for an adjusted compensation to persons 
who served in the armed forces intended to give the legislature the a uthority 
to tax for such purpose the property of the charitable, re ligious, educa~ 
tional, and other institutions constitutionally exempt from taxation, It js 
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also inconceivable that the people intended by the adoption of Al,ticle XX 
that the funds set a side as a permanen t school tl'Ust fund and those raised 
by the motor vehicle and occupation t axes and dedicated to the purposes 
hereinbefore stated may be used for any other purpose than as provided 
in the Constitution. It is likewise inconceivable that the people, in adopting 
the new amendment, intended to repeal the constitutional provisions and 
limitations with refcl'ence to the taxing of railroad corporat ions. In addi­
tion, a construction t hat Article XX, Section 2, r epeals such constitutional 
provisions as those lust referred to would render Laws 1947, Chapter 642, 
submitting the amendment, unconstitutional by reason of Article xry of the 
Constitution, which provides, in the last sentence of Section 1. thereof, t hat 

"If two or more alterations or amendments shall be submitted at the 
same time, i t shaH be so r egulated that the voters shaH vote for or 
against each separately." 

However, there is nothing in t he revenue or bond provisions of the 
Constitution such as those perta ining to exempt ions from taxation, pro­
viding a gross earnings tax on railroa ds, levying taxes for the state trunk 
highway fund , occupation taxes, or the dedication of such funds that is 
inconsistent, antagonistic, or repugnant in a constitutional sense to the 
provisions of Article XX or which in any wa y limits the pow:er of the legis­
lature conferred by that al,ticle to provide for payment of adjusted com­
pensation by constitutional methods of taxation other than those which 
were prohibited or limited by the Constitution before the adoption of the 
last amendment. To hold that Article XX abrogates all provisions of the 
Constitution with reference to taxation and the dedication of funds there­
under except a s in Article XX specifica l1 y provided and in such cnses as those 
hereinabove r eferred to, wher e the inconsistency with older sections of the 
Constitution is obvious, would, in my opinion, be wholly unwarranted, To 
constitute a repeal of any particular provision of the State Constitution by 
the adopHon of a constitutional amendment providing for r epeal of any 
and all provisions of the Constitution inconsistent with the provisions of 
the amendment, such repeal , even if it were not contrary to the last sentence of 
t he above cited Article XIV, Section 1, prohibitin~ the submission of two or 
more alterations or amendments at the same time without the voter s being 
R'iven the privi1e~e to vote for or 3f!ainst each separately, must be so clearly 
inconsistent with other constitutional provisions that they cannot stand 
together. In my opinion, in the matter under consideration it does not 
clearly appear from the wordin~ of fhe amendment in question , or other­
wise, that the railroad and other provisions of the Constitution concerninR' 
taxation and dedica tion of funds were in tended to be r epealed by Article XX 
or that they ar e so inconsistent with the provision of A rticJe XX that the 
latter constitutes a neg?, tion of the form er. 

In what has heretofore been said r have endeavored to nnswer the 
various questions that you have suhmitted, However, in your first question 
you inauire as to whether Section 2 of A rtic1e XX 1!ives the lef!islature 
"the right to levy a tnx on railroad corporations of 5% and dedicate the 
tax so levied for the purpose of paying the soldier s' honus." In answer to 
that question, it migh t be further said that, i~ such tax is intended to be 
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an increase of the present 50/0 gross earnings tax, the proposal, before it 
goes into effect, must be voted upon by the people of the state, as the 
constit utional provis ion requiring such approval is not , in my opinion, in 

any manner repealed as heretofore stated by t he above cited Section 2 of 

the new a mendment. If t he proposed tax is intended to be one on the net 
taxable income of }'ailroads, it might be said t hat your Attorney General 
tried years ago to collect such a tax fro m the ra ilroad companies under 
M. S. A., Sec. 290.02, but , af ter extended l itigation, t he Supreme Court in 
1939, in the case of State v. Duluth, M. & N. Ry. Co., 207 Minn. 618, 292 
N. W. 401, held t hat such a tax was, in effect, a personal proper ty tax and, 
therefore, invalid in so far as railroads were concerned, a s it was not ap­
proved by the people as required by Article IV, Section 32 (a). 

Therefore, in view of t he fact tha t, in the providing of f unds to pay for 
t he proposed adjusted compensation, there lue ava ilable so ma ny different 
methods of taxa t ion t hat nre not based on an unjustified or quest ionable 
assumption t hat Ar t icle XX repeals a ny a nd all time-test ed constitutional 
provisions and limitations as to the r aising of revenues and the dedication 
of special f unds, I f eel that tlle best legal advice that the Attorney General 
is in a posit ion to give you t;, committee is to suggest t hat no attempt be 
made to enact legislation intended to aut hori ze t he levying of a tax of such 
doubtf ul constitutionali ty as any t hat would be proposed on t he a ssumption 
t hat constitu tiona l prov isions in effect prior to adoption of Article XX have 
been t hereby r epealed except as herein stated, and by such legislation 
create a s it uation that may result in many years of litigation. 

J . A. A. BURNQUIST, 
Attorney General. 

Sold ie rs' Welfare and Soldiers' Home Committee. 
M. rch 21, 1949. 

204 

82-L 

Legislation-Enactment-When two or more laws passed at different ses­
s ions, the ·law la tes t in date shall I)revail. Placing of statue of Maria 
L. Sanford in National Statuary Hall, \Vashington, D. C.-L. 1943, c. 
448; L. 1947, c. 507; M. S. A. 645.26, subd. 4. 

Question 

As to the status of t he legislation per ta ining to t he placing of a second 
statue by t he State of Minnesota in t he National Capitol in the City of 
Washing ton, D. C., under a n act of cong ress by which each state is invited 
to .designate two of its deceased cit izens f or such commemoration. 

• 
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Opinion 

As t he sta tue of Henry M. ij.iee is now, ctnd hus f or many years been, 
in the so-culled National Statuary Hall pursuant to proper legislat ion of 
t his state, Mi nnesota is now entitled, under the federal nct in question , to 
provide only one a dditional statue for the purpose stated in that act . 

In 1905 the legisiatul'C of the State of Minnesota enacted a law (L. 1905, 
c. 2t19 ) des ignating Alexander Ramsey. the first tel'l'itol'ial and second state 
governor, as the Minnesota citizen whose statue should be provided by the 
state and placed in t he National Statuary Hall. The act named three com­
miss ioners for t he designing, making, and installing of such statue but 
authori zed the incurring of no public liabili ty until after report to and 
approva l by the legis latu re. 

In 1925 the legisiatm'e passed an act (L. 1D25, c. 58) empowering the 
governor to appoint a commission of thl'ee cit izens to obtain des igns for 
lIa statue of Alexander Rumsey in marble to be presented to Congress fol' 
installntion in t he Nat ional Statual'Y Hall" but again provided that nothing 
in the act should be construed to commit the State of Minnesota to any 
expense in connection with sHid statue unless speci fically nuthorized ,by late r 
enactment . 

T here appears to have been no f urther specific legislation with respect 
to the providing a nd furni shing by the state of a staiue of an y of its citizens 
under the congressional enactment here considered until t he 1943 session 
of the legis lature, by which, in L. 1943, c. 448, one of t he two places pro­
vided by act of cong ress for the State of Minnesota was reserved for a 
s tatue of Maria L. Sanford. 111 1947, by L. 1947, c. 507, the govel'Dor of 
Minnesota was authorized to appoint a commission of seven citizens for the 
desig ning, making, a nd installing in t he National Stat.unl'Y Hall of A. st.atue 
of Maria L. Sanfol'd und the raising of fU1lds t heretoI'. 

M. S. A., § G4 5.26, s ubd. 4, provides as fo llo ws : 

"When the provisions of two or mbl'e lnws passed at different ses­
sions of the legislature al'e irreconci lable, the law la test. in date of final 
enactment s ha ll prevail." 

Thel'eiol'e, L. 1943, c. 448, and L. 1947, c, 507, s upe rsede former legis­
lation in the matte r here considered. The commission a ppointed by the gov­
ernor pursuant to the lust c ited chapter 507 hns now t he authority to raise 
t he necessary funds and provide a statue of the citizen therein named and 
as t hel'ein authorized. When such funds are raised and such statue is 
provided, unless t he legislature again changes the law, i t is my opinion 
that there has been n sufficient compliance with both state and federal 
stntutes to entit le t he state to have placed in the spnce in t he National 
Capitol, provided t herefor , the statue of Maria L. Sanford. 

Maria L. Sanford Statue Commiss ion, 
March ll, 1949. 

J. A. A. BURNQUIST, 
A ttorney General. 

280-B 
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205 
Legislature - Reapportionment - ReaPI)Ortionment act. in eff'ecl will con­

tinue to be in force until supplanted by a s ubsequent valid act. 

Question 

"In the event that a new l'capportionme nt act is enacted which 
s ubsequently is declared unconstitutional by the Supreme Court, would 
the present law then become again effective so that the subsequent 
elections would be on t he bas is of the old or present law, or would the 
State Representatives and State Sena to rs then be elected at large over 
the state?" 

Opinion 

Your question, I believe, is answered in the opmlOn of the Supreme 
Court of this state in the case of Smith v. Holm, 220 Minn. 486, 19 N. W. 
2d 914, wherc, on page 491, the COUl' t says : 

"It is our opinion t hat a reapportionment ac t, valid when enacted, 
••• continues in force until superseded by a valid act." 

By reason of the decision in the above cited case, it is my opinion that, 
if a ny r eapportionment act is passed during t hc prcsent session and is found 
invalid by the Supreme Court of thi s state, the reapportionment act now in 
effect wi1l continue to be in force until supplanted by a subsequent valid act. ' 

If, notwithstanding the decision herein referred to, you feel it advisable 
to safeguard the situation further. there could, of course. be added to the 
bi11 in quest ion another section. providing that. if it shall be found to be 
unconstituti'onal. the r.eapportionment act now in effect s hall continue in 
force . 

J . A. A. BURNQUIST. 

Chairman, Reapport ionment Committee. 
March 3, 1949. 

OFFICERS 

206 

A ttomey General. 

2BO-M 

Department of Conservat ion - Commissione r should reappoint his deputy 
and the directors of the department divisions upon his reappointment -
The commissioner, deputies and divi s ion directors s hould file new bonds 
upon reappointment. 

Question 

<11. fn view of the f tlct that the deputy commissionel' of consel'M 
vation and t he division directors serve at the pleaslU'e of the commi s-
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sioner, will it be necessary f or the commissioner, upon reappointment 
and qualification for a new term, to reappoint the deputy commissioner 
and directors who are to continue in the same positions ?" 

Opinion 

The rule of law on the subject of the term of a deputy was stated by 
our Supreme Court in State ex reI. Hawes v. Barrows , 71 Minn. 178, 73 
N. W . 704, as follows: 

"The general rule seems to be we1l settled t hat t he appointment 
of a deputy continues no longer tha n the term of office for which the 
principal was elected. 'A deputa tion expires with the office on which it 
depends, and if the principal is l'cappointcd the deputy must be r eap­
pointed a lso.' Throop, Pub. Off. § 304. See, also, section 682 of the 
same authority. where the rule is laid down as follows: 

"fA deputy's commission, in the absence of any statutory pro· 
vis ion to the contrary, Tuns only while the principal's term lasts . If the 
principal is re·elected or t'e-appointed, the depu ty must be appointed 
anew.'" 

We have not f ound any aut hori t ies making a distinction on this point in 
the case where a deputy serves at the pleasure of the appointing officer . 
I t is our opinion, theref ore, that upon t he r eappointment and qualification 

.for a new term of the commissioner of conservation it is necessary for him 
to reappoint a deputy commissioner and director s who arc to continue in 
the same positions. 

Question 

"2. Upon qualifying for the term which expired March 1, 1949, 
the commissioner filed a bond containing no limitation of term. Please 
examine this bond in the office of the secr et ary of state and advise 
whether or not it wiII be necessary for t he commissioner, upon reappoint­
ment and qualification for a new t erm, to furnish another bond 7" 

Opinion 

The general rule on the subject of the obligation of an official bond of 
an officer r eelected or r eappointed is stated in 22 R. C. L., Public Officers, 
§ 201, pp. 614 to 515, a s follows: 

"The obligation of an official bond extends onl y for the period named 
therein or for the term fixed by law, and does not cover any extension 
of the time by a future appointment, or subsequent election, al though 
the language of the provisions as to time is general and unlimited, 
where the appoin tment is for a limi ted period, which is recited in the 
bond 0 '[' is fixed and determined by law, when not so r ecited. The 
re-election or reappointment of t he principal for a second term does 
not have the effect of increasing the liability of t he sUI'ety or extending 
his obligation, although no t ime is specified in the bond, and al though 
he should be elected several years in succession." 
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We have found no Minnesota cases directly in point on this question. It is 
our opinion, therefore, that it will be advisable fo r the commissioner, upon 
reappointment and qualification for new tel'm to furnish another bond, evem 
though the original bond contained no limitation of term. 

Question 

'43 . Upon reappointment and qualification of the commissioner for 
the new term, will it be necessary for the deputy commissioner and 
division directors to file new bonds'!" 

Answer 

In view of the fact that in our answer to the first question we held 
that it is necessary for the commissioner to reappoint his deputy and 
directors of the divisions of the conservation department, it is clear that 
upon such reappointment they will be serving new terms. It will, there· 
fore, be advisable for them also to file new bonds. 

IRVING M. FRISCH, 
Special Assistant AttOl'ney General. 

Commissioner of Conservation. 
March 8, 1949. 
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Fire marshal-Dry cleaning plant- Permit-Change of ownership-M. S. A. 
76.26, 76.27 (Opinion No. 275, 1944 Report, dated February 29, 1944, 
file 197·b reversed). 

Facts and Question 

Under date of February 29, 1944, opinion of Attorney General, No. 276, 
1944 Report, file 197-b, was issued. The opinion construed M. M. S . 1927, 
Sec. 6013. It considered other r elating statutes pertaining to the licensing 
of dry cleaning establishments, the statutes construed having been origin­
ally enacted by L. 1921, c. 459. In said opinion you were advised that if 
a building was used for dry cleaning purposes on the effective date of Chap­
ter 459 (April 24, 1921 ) and thereafter was used for the same purpose 
by the then owner, he was enti tled to a permit even though the building 
did not comply with the various provis ions of said Chapter 459, but that if 
the building was later sold to another person who then made application 
for a permit, the state fire marshal had the right to determine whether or 
not the building conformed to the requil'ements of the law and his rules 
and regulations, and that if it did not so comply he had the right to decline 
to issue the permit. 
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Hecently, in accordance with said opinion, you issued an order requiring 
that n purchaser of premises excepted from the operation of Chapter 459 
make certain changes in the build ing so that it would comply with the 
I'equirements of said chapter. Such purchaser acquired the building here 
involved on J anuary I, 1945. He con tends that inasmuch ns the building 
was used for t he pU1'pose of a dry cleaning establ ishment on the effective 
date of said Chap ter 459, ~lIld was used for that purpose continuously there­
after, he is entitled Lo the permit even t hough there has been a change in 
ownership. 111 view of the contention raised by his attorney, you request 
t hat we review our opinion of Febl'uary 2D, 1944, and advise you as to 
whether or not we feel that you a re justified in r efusing to issue a permit 
to s uch present owner. 

Opinion 

It is our uudel"Standing that the building here involved has been con­
tinuously used as a dry cleaning establishment ~ince prior to the effective 
dute of Chap te r 459. It is also our understanding that the present owner 
has made no changes or alterations in the building and that the order 
requiring him to comply with the various sections of the Jaw in question 
wns issued because of a change in ownership and ill accordance with the 
above mentioned opinion of t his office. 

When Chap ter 459 was enacted into law, it was flAn act providing 
for the construction, maintenance and inspection of dry cleaning and dry 
dyeing buildings and cstablis hments ••• : ' It was a complete act. The 
purpose was to establish standal·ds of construction for the building in which 
the bus iness would be carried on and also to l'egulate the general conduct 
of the business. In respect to cons tl"uction of buildings, the act included 
a number of l·cquircments which soug ht to establish fire safety conditions. 

A reading of the entire act indicates that in its adoption the legislature 
took cognizunce of certain rules that had been enunciated by the courts in 
construing that type of legislation. The courts often have applied and 
often do apply t he l'ule as to whether or not the legislation is unreasonable, 
arbitrary and confiscatory in its application to t he propel'ty and the prop· 
ertyowners. Some courts have adopted the rule t hat laws of this type could 
no t operate retroactively to dep rive a proper ty owner of his previously 
vested rights. That is to say. the law could not deprive the owner of a use 
to which the proper ty was pu t before the enactment of the law. Cassel 
Realty v. City of Omaha. 14 N . W. (2d) 600 (Neb. 1944 ) . 

Thus, Chapter 459, Section 30, now appeuring as M. S. A. 76.26, contuins 
the fo ll owing provision: 

HThe provisions of t his ~\H shall no t be held to apply to any build­
ing, business or estnblishment now in use, so as to cause the same to be 
rebuilt, r emodeled, or repaired so a s to conform to the provisions 
hereof, but should any building or establi shment, or part thereof, be 
r econstructed, rebuilt or repaired, the same shall be so constructed, 
built or r epa ired in conformity to the provis ions hereof. Nothing in this 
uct shall be held to in a ny manner limit the laws which provide against 
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fire hazards in t his state. Nothing in t his section shall permit any 

person to operate 11 business 01' establishment mentioned in this act 
without fi rst secur ing a license as provided he rein, for so doing, but 

the provisions of this section shall be given full cons ideration by the 

state fire marshal in issuing licenses to persons now engaged in said 

business." 

The question here for reconsideration is whether 01' not the exemption 
01' exception provided by the last quoted section is intended to inure only 

to the benefit of the individual who was conducting the businesS at the time 
Chapter 469 became law. 

The decisions on questions relating to t he interpretation and applica­
lion of zoning laws ure analogous. 

In construing a zoning ordina nce which uutho1'ized the lawful use of 
premises existi ng at t he time of the adoption of lhe ordina nce, even though 
it was II nonconforming use, the court in the case of In re Civic Ass'n of 
Dearbor n 'I'll. v. Horowilz, 318 Mich. 333, 28 N. W. (2d ) 97, at page 99, said: 

"This sect ion is dil'ected to the use of lands and buildings at the 
time of t he adoption of the ordinance a nd not to the person occupying 
the same at the time." 

See also North American Build ing & Loan Ass'n v. Board of Adj us t ment of 
the City of New Brunswick (N. J .), 186 AU. 727; Wood v. District of Colum­
bia (D. C.), 39 AU. 2d 67; and Town of lJIoom ing Grove v. Roselaw n Me­
moria l Park Co. (W is .), 286 N. W. 43. 

FUl'thennol'e, a considera tion of M. S. A. 76.27 confirms the conclusion 
that the legislature in tended the exception provided for in § 76.26 to apply 
to t he building notwithstanding a change in its ownership. M. S. A. 76.27 
provides: 

"Should any building, business, 01' establishment of dry cleaning 
01' dry dyei ng be discont inued or not carried on in any building which 
does not conform to the provisions herein set forth for a period of 90 
days t he business sha ll he considered as having been abandoned and, 
before the same can again be carried on in this building, the build ing 
must be so constructed, repaired, or rebuilt as to con/ann to the provi­
s ions of this chapter. 

"The period of 90 days herein stated is not to be construed as such 
per iod when the plant is under construction or repair or operated in its 
regular capacity as a going business. Operation of the plant for short 
periods of t ime within the period of 90 days with the intent to evade 
the provisions of this section shall be considered 8S an attempt to inter­
f ere with the operation of this chapter." 

The first paragraph of the quoted s tatute is substantinlly t he same as 
it appears in Chapter 459, Section 31. The same was amended by L. 1937, 
c::. 226, Sec. 7, by adding the second paragraph. 
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For reasons s tated above, it is herein held that M. S. A. 76.26 renders 
M. S. A., c. 76, formerly known as L. 1921, c. 459, inapplicable to the building 
and business in use at the time of the passage of said chapter, unless the 
building or es tablishment, or part thereof be thcl'caftel' reconstructed, 
rebuilt or repaired and that change in ownership does not of itself l'equire 
that the building in ques tion be altered so as to conform to the provisions 
of said Chapter 76. Therefore the opinion of this office dated February 29, 
1944, No. 275, 1944 Report, is hereby supcneded to the extent that it is 
inconsistent herewith. 

Commissioner of Insurance. 
July 7, 1949. 
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J. A. A. BURNQUlST, 
Attorney General. 

197-B 

Uailroad and Warehouse Comm ission - Jurisdiction - Agency service -
Authority to curtan on Saturdays. 

Facts 

"The Commission has before it a number of applications filed by 
various railroad companies reques ting an order of this Commission 
authorizing t he discontinuance of agency service on Saturdays at a 
large number of railroad stations throughout the State of Minnesota. 

"These applications were filed by the railroad companies pursuant 
to M. S. 1945, Section 219.85." 

Question 

Does the Railroad and Warehouse Commission under M. S. 1945, Section 
219.85, have aut hol'ity to grant an application for the discontinuance of 
agency service on Saturdays '! 

Opinion 

M. S . 1945, § 219.86, reads as follows: 

"When the annual business from outgoing and incoming traffic at 
allY station amounts to $8,000 or more, such company shall keep an 
agent at such station during the bus iness hours of each business day; 
and no station shall be abandoned, nor the depot r emoved, nor an agent 
withdrawn therefrom without the written consent of the commission. 
The commission may by written order authorize the withdrawal of 
such agent at stations where the business is periodica1, during s uch 
time as there is no business thereat, or the abandonment of any station 
where the business from outgoing and incoming traffic is less than 
$1,500 for any consecutive three months." 
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In so far as is necessary for a consideration of your inquiry. the emphasized 
part of the foregoing statute expressly authorizes the Railroad and Ware~ 
house Commission to order the withdrawal of an agent at stations where 
the business is periodical, during such time as there is no business thereat. 

In construing the emphasized portion of the statute. it is our opinion 
that the legislature intended that an agent at a stntion could be withdrawn 

• upon order of the Commission when there was "no business" at the station 
sufficient to justify agency service. This intention is evident when the last 
clause of the quoted stntutory provi sion is examined along with the 
emphas ized portion thereof . The last clause author izes the abandonment 
of a station when its business is less than $.1 ,500 for any consecutive three 
months. In our opinion, the legislature did not intend that a station could 
be abandoned under circumstances where a n agent could not be withdrawn. 
Any other conclusion would be irrational nnd absurd. See M. S. 1945, 
§ 645.17 (1). 

The general powers of the Commission are expressed in M. S. 1945, 
§ 216. 12. As stated in 5 Dunnell 's Minnesota Digest (2d Ed.), § 8075: 

• 
"The Commission may make such orders applicable genet'ally to 

the railroad service as public intel'est from time to time requires. It is 
authorized to require a milroad to make any reasonable change in the 
operation of its road and the maintenance of stations and depots which 
will promote the security and convenience of the public." 

And, our Supreme Court hus said the intent and purpose of the lawmakers 
evidenced in the st~tutes relating to I'aill'oads was to 

.1* •• confide to the sound disc'retion and good judgment of its mem­

bers the rights and welfare of the people, as well as the interests and 
prosperity of the corporations. * •• " 

Sta te v. St. Paul, l\1inne:lpolis & Manitoba Ry. Co., 40 Minn. 353, 42 N. W. 
321. The Commission has ample authority under its general powers to 
require agency service ~n Saturdays or at any other time where such 
service is reasonably necessary in the public interest. 

It is manifes t that the provisions of M. S. 1945, § 219.85 I'elating to 
agency service, must be considered in connection with the general powers 
of the Commission. Section 219.85 authorizes the curtailment of agency 
service under certain conditions and § 216.12 authorizes the furnishing of 
agency service when public convenience and necessity so l·equire. 

It is therefore our opinion that a discontinuance of agency service at 
stations on Saturdays may be authorized where the business is periodical, 
during such time as there is insufficient bus iness at such stations to justify 
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agency service. And, if, after ngency service has been curtailed, public 
convenience and necessity require its restoration, the Commission has 
ample authority to so order. 

Your inquiry is therefore answered in the affirmative. 

JOSEPH J . BRIGHT, 
Assistant Attorney General. 

Minnesota Railroad and Warehouse Commission. 
August 24, 1949 . 
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371-8-9 

Railroad and Warehouse Commission - Jurisdiction - Rat e ca8CS - Au­
thority of Commissioner newly appointed t.o decide rate case from rec­
ords of proceeding~ where a member has not heard the witnesses 
personal1 y tcstify- M. S. A. 216.16, 237.15. 

Facts 

The Gove rnor has recently appointed you to fill a vacancy in the Minne­
sota Railroad and \Vnrehouse Commi ssion. You have duly qualified. Prior 
to your appointment and prior to the occurrence of the vacancy which you 
were appointed to fill . there were pending before t he Commission rate pro­
ceedings concerning a s treet rai1way company. a telephone company Rnd 
a1) auto transportation company. 

Prior to t he occurrence of the vacancy in the Commi ss ion a ll of the 
testimony had been adduced in each of the pending matters and there 
had been oral arguments in the auto transportation company and street 
car company proceedings, Since yOUl' appointment there have been oral 
arguments in the telephone company case. 

All of the pending proceedings have been submitted to the Commission 
for decision. Stenographic transcripts of a ll the t estimony comprise a part 
of the record in each of the cases and stenographic transcripts of the oral 
arguments comprise a part of the record in the telephone company and 
street car company proceedings, No stenographic transcript was made of 
the oral argument in the auto transportation case, 

Question 

May the person appointed to fill a vacancy in the Commission who fully 
considers a ll of the evidence and the entire r ecord in the three rate pro­
ceedings above referred to participate in the decisions thereof? 

Opinion 

Minnesota Statutes ]946. Chapter 236, l'elates to the jurisdiction of the 
Commission over telephone and telegraph companies; Chapter 220 thereof 
rela tes to the jurisdiction of the Commiss ion over street rai lway companies; 

• 
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and Chapler 221 thereof, in IHlrl, relates to t he jurisdiction of the Commis­
sion over auto transport.ution companies. We assume that the rate pro­
ceedi ngs referred to herein arc purSlwnt to the pl',ovisions of said chapters. 

Your inquiry discloses that there is avai lable for the consideration of 
the entire Commission, including yourself, transcripts of the evidence, the 
exhibits, and the entire record in each of the proceedings and in addition, 
transcripts of the oral arguments comprising part of the record in the tele­
phone company and street cnr company CUBes. 1 t also discloses that two of 
the present members of the Commission have heard the examination of the 
witnesses in person and the third member of the Commission has not. 

Statutory pl'ovisions and the rules of the Commission do not require 
the members of the Commission to heal' personally aU t he testimony in rate 
cases which they are requi red to decide. Evidence may be adduced before 
one or more members of the Commission or before an employee thereof who 
has been designated for that purpose. See Minnesota Statutes 1945, Sec­
tions 216.16 and 237.15. See also Rule X of the Rules of Practice of the 
Commission. 

]n rate cases before the Commission most of the evidence is usually 
documentary in chHl'acter as contained in the records of the utilities, in the 
accounts of t heir receipts nnd expendi t ures, in the records of the passengers 
carried and t he services rendered, in inventories, and in valuations based 
thereon. The usual conflict urises from propel' deductions which accountants, 
engineers, and rate experts attempt to dl'8W therefrom, Material of this 
character is best presented, not by the transitory oral utterances of wit­
nesses but in the form of written documents and reports which the Commis­
s ion analyzes and appraises for relevancy and cogency in arriving at its 
determinations. See Public Sel'vice Commission Procedure, 87 Univel'Sity 
of Pennsylvania Law Review 139, 169-162 (1938), The material presented 
at the hearings, including the oral utterances of the witnesses, is all con­
tained in the records of the proceedings before the Commission. The Mono­
graph of the Attorney General 's Committee on Administrative Procedure 
in the L C. C., S. Doc. No, 10, 77th Congress, First Sess ion (1941) Part 11 , 
Pages 28-29, in commenting on demeanor evidence in rate cases stutes: 

"Demean-or evidence is of little consequence in rate cnses. One who 
studies the cold recol'd is in substantially as good a position to nppraise 
the evidence as one who has presided at the hearing. This fact is recog­
n ized by all the parties as well as the Com mission," 

It is the duty of the Commission to fix rates to be charged by the public 
utilities in the proceedings pending before it. Its duty is to see that the 
rates fixed are fail' not only to the public that uses the services but to the 
utility as well. In fixing such rates it acts as an administrative body l'egard­
less of the personnel comprising the body. In Bowles ". Indianapolis Rail­
ways, Inc., 64 Fed. Supp. 865 (1946), a proceeding was commenced by the 
price administrator to enjoin the railway company from charging fares in 
excess of those in· force in 1942, new fares having been set by t he Public 
Service Commission of Indiana aft er said date. This ]ndiana Commission 
cha rged with the du ty of fixing rates had begun an investigation of the 
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rates in 1943 and had held numerous hearings extending over a period of 
eighteen months during which the entire personnel of the Commission had 
changed. The }'ate order fixing the new rates was entered by t he Commission 
in 1945. The court, in s~eaking of the duties of t he Commission nod the 
validity of its order, afte r a change in personnel, said in part as follows: 

... • • the Public SCl'Vice Commission is charged with the duty of 
approving schedules of rates for all public utilities . • • • As such Com­
mission it may proceed to examine rates upon its own motion or upon 
petition of t he utility, or any other person authorized to begin an 
investigation. Its duty is to see t hat rates are approved that arc fair 
not only to the public t hat uses the sel'Vices of the utility but to the 
utility, as well. • • •. • •• the 1 ndianu Commission did · •• begin an 
investigation in December, 1943, looking to a detel'minu tion of the 
question as to whether the schedule of J'ates of defendant then in effect 
was a fair schedule from the standpoin t of both the public and the 
defendant. Numerous hearings were had during the following eighteen 
months and, as a result, the Commission entered the order heretofore 
referred to. True, the personnel of the Commission had completely 
changed during the progress of the inves tigation and heari ngs, but that, 
in no manner, a ffected the validity of the order entered on September 5. 
It must be presumed that the Commission, Hcting as an administrative 
body regardless of the personnel comprising that body, acted wisely 
and justly as it construed the facts in the interest of all concerned. . . . .. 

Sec also Lake Superior Dis trict Power v. Public Service Com mission, 244 
Wis. 543, 13 N. 'V. 2d 89; Visceglia v. United States, 24 Fed. Supp. 355. 

In Eastland Co. v. Federal Communications Commission, 92 Fed. 2d 467 
(certiorari was denied in 302 U. S, 735, 58 Supl'eme Court 120), the decision 
was made by three members of the Commission only one of whom had been 
present personally at the hearing at which the testimony and the exhibits 
were received. The three commissioners, however, had reported that they 
had fully cons idered the entire evidence and record of the case. One of the 
contentions of the appellant was 

" that they WC1'e entitled to have their case passed upon by the iden­
tical members of the Broadcasting Division who sat at the presentation 
of all of the evidence in the case, and that the proc~dure followed 
amounted to a denia l of a lawful hearing and tria l of t he case, inasmuch 
as two members who joined in the decision did not hear the oral evi­
dence when delivered by the witnesses in person." 

The court said in part as f ollows: 

fl ••• In our opinion the partial change in the personnel of the Division 
which decided the case did not invalidate its decision, for it was never­
theless the decision of the Division which acted upon the evidence . ••• 
It is plain that much of the testimony in such cases must be received 
by the Commission in stenographic l'eports , inasmuch as the Commis-
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sian's jurisdiction extends throughout the entire country and it would 
often be very expensive for witnesses to come to Washington to testify 
orally and impossible for the Commission personally to go to various 
different parts of t he country to heal' oral evidence." 

Under the facts submitted, the answer to your inquiry. in our OpinIOn, 

is governed by the rule appearing in 42 Am. JUI'.-Public Administrative 
Law, Section 141, which reads in part as follows: 

UDue pl'ocess of law does not requil'e that t he actual taking of 
testimony be before the same officers as al'c to determine the matter 
involved. A hearing is not inadequate OJ' unlawful merely because the 
taking of testimony is delegated to less than the whole number, or even 
to a single member. of the administrative tribunal, or to an examiner, 
hearer, or investigato)' employed for this purpose. even though such 
procedure has not been expressly authorized by the legislature." 

See also Vogeley v. Detroit Lumber Co., 196 Mich. 516. 162 N. W. 975; Twin 
City Milk Producers v. McNutt, 122 Fed. 2d 564. 

In view of the foregoing and under t he facts submitted, your inquiry is 
a.nswered in the atllrmutive. 

JOSEPH J . BRIGHT, 
Assistant AttOl'ney General. 

Minnesota Railroad and Warehouse Commission. 
Ju ly 26, 1949. 
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371-0-5 

Railroad nnd Warehouse Commission - Jurisdiction - Train service 
Discontinuance of in trastate trains and interstate t.ruins rendering intra­
:qt.ate service. 

Facts 

The X Railway Company has ordered the discontinuance of passenger 
trains Nos. 41 and 42 and the re-routing of passenger train No. 24. These 
trains render service between Rochester, Minnesota, Rnd McIntire, Iowa, 
and, to some extent, between Rochester, Minnesota, and Kansas City. Mis­
souri. These trains a lso furnish passenger train service between Rochester, 
Stewartville, Racine, and LeRoy, Minnesota. 

Questions 

1. Does the Commission have jurisdiction over the discontinuance of 
interstate passenger trains where no intrastate service is involved? 

2. Does the Commission have jurisdiction over the discontinuance of 
interstate passenger tra.ins which afford both interstate and intra­
state service? 
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Opinion 

The Railroad and Warehouse Commission possesses only t he a uthority 
given to it by the legislature and cannot exceed the bounds to its power 
fixed by the legislature. State v. Duluth & N. 1\1 . Ry. Co., 150 Minn. 30, 
184 N . W. J86. Its authority ~ith reference to the di scontinuance of pas­

senger train service is prescribed by Minnesota Statutes 1945, Section 216.62, 
us amended by Laws 1947. Chapter 3, which reads as follows: 

"No company operating any line of ra ilroad in t his state as a 

common carrier of passengers shall di scont inue t he operation of any 
of its I'cgularly scheduled intrastate passenger trains unless written 

a pplication has been tiled with the commission for authority so to do 

and an order has been made by the commission granting such authority. 

No such order shall be made until a hearing has been had and t he com· 
mission finds that by the discontinuance of such passenger t r ain t he 
public wil1 not be deprived of reasonably adequate se rvice." 

By limiting the a uthority of t he commission to t he discont inuance of 

t he operation of regularly scheduled intrastate passenger trains, we arc 

of t he opinion that the legislature did not intend the commission to have 

jurisdiction over the discontinuance of interstnte passenger trains . It is, 
therefore, our opinion that the Minnesota Railroad and Warehouse Com­
mission does not have jurisdiction ovel' the discontinuance of interstate 

passenger t rains where no intrastate service is involved, 

The stute, in the exercise of its police po wei', directly or through an 

author ized commission, may require rail road caTl'i ers to provide reasonably 

a dequate and suitable fac ili ties f or the convenience of the communities 
served by them, Mississippi R.R. Commission v. Mobile and Ohio R.R. Co., 

244 U . S, 338, 390, 391. But the power of the states, as expressed in this 

rule, is subject to t he limitations of the F ederal Constitution against the 
taking of private property without just compensation or without due process 

of law. 

Par. (17) of § 1 of the Transpo r tation Act of 1920 (49 U. S. C. A., § 1, 
Par. 17), after referring to the sections g iving the Interstate Commerce 

Commission authority to give orders as to car service, provides : 

u* * * That nothing in this cha pter shall impair or affect the right 

of a State, in the exercise of its police power, to require just and rea· 

80nable * * * passenger service for intrastate business, except in so far 
as such requirement is inconsistent with any lawful order of the com· 

mission made under the provisions of this chapter." 
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Par. (22) of the same section reads: 

"The authority of t he commission conferred by paragraphs (18 ) 

to (21), both inclus ive, shall not extend to the cons truction or abandon­
ment of s pur, industri a l, team, switchi ng, or s ide tracks, located or to 
be located wholly within one State III • *." 

The extent to which u s tate may r equire just an~ reasonable passenger 

se rvice f or intrastate business under the power r ese rved to t he state in the 
foregoing quoted provis ions of the Transportation Act of 1920 is limited 

only in so fur as t he rcquit'cment of t he stotc is not incons istent with lawful 
orders of the In terstate Commel'ce Commission ill the interests of intersta te 

commerce. Stat.e of Florida ex reI. v. Seaboard Air Line R. Co., 89 Fla. 419, 

104 So. 602, 39 A. L. R. 1362. Chicago R. I. & P. Ry. Co. v. Slale, 90 Okla. 73, 
217 Pac. 147. New York Cent. n. Co. v_ Public Utilities Commission of Ohio, 
119 O. S . Ct. 381, 164 N. E . 427. 

The state huving t he power to requi re just and I'easonable passenger 

service for intrastate busi ness, we al'e of t he opinion t ha t the statute, 
M. S. 1945, Sec. 216.62, as umended, conferred upon the commission juris­

diction over the discontinuance of the operation of l'egularly scheduled 
passenger trains cnguged in intrastate service, even though t he trains were 

also engaged in interstate serv ice. Although interstate commel'ce is wi thout 
t he regulat ion of a state, there are ins tances when the s tate, in the exercise 
of its police I)Ower , ' may utfect that com merce. Whethel' interstate com­
merce is affected to un illegul extent under stnte regulation depends on the 

fact s in each case. There is no inevi table test. St. Louis - Sun Fruncisco 
ny, Co. v. Public Senice Co mmission of the State of Missouri , 261 U . S. 360, 

43 S. Ct. 380. 

From the fOI'egoing , i t is our opinion that with reference t o trains 

Nos. 41 and 12 the commission has jurisdict ion over the discontinuance of 
the in trastate se l'vice rendered by t hese in terstate trains. 

With reference to t rain No. 24, which has been re-routed. t here are not 

s ufficient fncts contained in your letter' to furni s h us a inlsis to pass upon 
any questions of law invo lved : and , t herefore, in t he absence of additional 

information, we are una~ l e to advise whether 0 1' not t he commission has 
jurisdiction over the re-routing of this t rain. 

JOSEPH J. BRIGHT, 

Assistant Attorney General. 

Minnesota Rai lroad and Warehouse Commiss ion. 
March 21, 1949. 366-8-12 
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TAXATION 

CLASSIFICATION 

211 
Homestead-Effect. of 1\1 . S. 1945. Sec. 510.02. 

Fad. 

A taxpayer in your county who owns five lots in the Vill.age of Grand 
Rap ids upon which he has constructed tourist cabins, in one of which he 

res ides, is claiming that all five lots arc enti tl ed to the homestead classi­

fication for ad valorem tax purposes because the lots totql less than one· 

third of an a cre and thc r'efol'c come within the definition of a homestead 

for purposes of exemption for execut ion (Minnesota Statutes 1945, Sec. 

510.02). 

You refer to the followi ng opinions of this office to t he contrary : 

Opinion No. 798, 1934 report 

Opinion dated June 19, 1935, File No. 232-D 

Opinion No. 425, 1938 report 

Question 

Whethe r these opinions al'c still con t rol ling. 

Opinion 

In addition to the Op1nlOnS referred to, we call to you r attention t he 
followi ng opinions to the same effect : 

Opinion No. 796, 1934 report 

Opinion No. 308, 1940 repo ,·t 

Opin ion No. 30!), 1940 ,·eport 

We believe that these opi nions cor rectly state the law, and adhere to 

them . 

Itasca County Attorney. 

March 22, 1950. 

CHARLES P . STONE, 
Assis tant Attorney General. 

232-d 
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212 
Homestead - E rroneous ly classified as non.homestead - Reductions of As· 

sessed Valuation - Power of County Board to abate Ilcnalties - Laws 
1949, Chap ter 485 (M. S. A., Sec. 375.192). Cons trued. 

Facts 

Laws 1949, Chapter 485 (M. S. A .• Sec. 375.192), authori zes the county 
board of each county upon written application by the owncl' of the proper ty, 
to grant such reduction for the curren5 year, of the assessed value of any 
I'cal property in that cou nty, which en'oneously has been class ified, for tax 
purposes, a s non-homestead property, a s is necessary to give it t he assessed 
valuation which it would have received jf it had been classified correctly. 

Chapter 485 does no t spec ifically give the county board authority to 
abate 01' cancel any penalties which may havc accrued. A penalty of three 
per cent attaches to the first one-half of the cu rrent r cal estate tax if it is 
unpaid on June 1s t of the current year. An additional one per cent attaches 
each succecding month thereafter on the unpaid first half of the current 
tax, until the last day of October of the current year. On November 1st 
the penalty has reached cight per cent and is charged on the total unpaid 
current tax. 

In view of the fact that applications will be r ece ived by the county 
boards where penalties already have accrued or will accrue before the appli­
cations can be acted upon, you offer the following example: 

" MI'. A. is taxed on his property for the year 1948, payable in 1949, 
in the amount of $100. He has failed to pay the firs t half prior to 
June 1. A penalty of 3% has acc rued on June 1 to the first half of his 
tax, amounting to $1.50. 

"On June 15, MI'. A . files a written applica tion with the County 
Board, r eques ting that his property be reclass ified to homestead. The 
facts being s ubstantiated, the County Board, on July 1, grants Mr. A,'s 
application to reclassify his property to homestead. This, in effect, 
changes Mr. A.'s tax from $100 to $60 and at thi s time, namely, July 
1, the penalty accrued to the unpaid first half of the tax is 4% instead 
of 370 . The penalty on the first half of the original tax of $100 would 
now be $2.00; however, on thc first half of the reduced re-classified 
sum of $60, said penalty would be $1.20. 

"MI'. A. now wis hes to pay his tax, but the T reas urer does not know 
whethc l' to collect 4% penalty on the original first half tax or on 
behalf of the reduced tax, or whethe r to collect any penalty, at all," 

Questions 

"1. Is the penalty accrued to the original tax to the time of r e-classi­
fication to homestead to be charged? 

"2. Is the penalty to be charged on the first half as re-classified to the 
time of the granting of the app lication? 
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"3. If No. 2 is answered in the affirmative, how is the difference in pen­

alty. between that which accrued to the original tax and that which 

accrued to the reduced tax, to be accounted f or? 

"4. Docs s uch a pplication and the granting thereof effect a siay or 
abatement and cancellation of penalties which accrue prior to the 

granting of such application?" 

Opinion 

Question No. 

Chapter 485 does not authorize the county board to abate penalties. 
In this respect it differs from Minnesota Statutes Annotated, Section 270.07, 
which ves ts in the Commissioner of Taxation the power not only to grant 
reductions or abatements of assessed valuations or taxes hut al so to grant 
abatements of costs, penalties and interest. It is therefore the opinion of 
this office that if the county board does not act upon the application prior 
to June 1st, the applicant will have to pay whatever penalty has accrued 
upon the original tax at the time he makes payment of the tax as it has 
been adjusted as a result of the county board's order granting the reduc­
tion of a ssessed valuation . 

Of course, if enough penalty is involved to make it worthwhile, there 
is nothing to prevent the applicant, after his application is granted by the 
county board, from making a separate application, under Section 270.07, 
addressed to the Commiss ioner of Taxation, for the abatement of the penalty. 

As a practical matter, most owners whose properties have been classi­
fied erl'oneously as non-homestead pl'opel'ty, either will make their applica­
tions in time for the county board to act upon them before June 1st, or will 
pay the fi rst half of their taxes as originally extended before June 1st and 
then make their applications for reductions of a ssessed valuations in time 
for the adjustments to be made before the second half of the taxes are due. 
The cases where it will be necessary for the applicant to pay a penalty 01' 

s ubmit a separate application to the Commissioner of Taxation for abate­
ment thereof, should be relatively few in number. 

Question No.2 

If the application is granted by the county board after June 1st, a nd 
the applicant does not make a separate application to the Commissioner 
of Taxation for abatement of the penalty, and the applicant then pays the 
firs t half of hi s tax upo n the corrected basis, he wiJI also have to pay what­
ever penalty has accrued on the first half of the original tax to the date of 
payment. Using the example stated, if MI'. A.'s application is g ranted by 
the county board on July 1, 1948, and on that date Mr. A . pays one-half 
($80.00) of his tax ($60.00). computed upon the reduced valuation, he will 
also have to pay a four per cent penalty on one-half ($50.00) of the original 
tax ($100,00), 01' $2,00, 
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Question No.3 

In view of our answer to Question No. 2, this question does not require 
an answer. 

Question No.4 

This question is answered in the n egative. 

This office has ruled that the pendency of an application for abatement 
of taxes under Section 270.07 will not operate to prevent f orfeiture. 

See Opinion dated May 29, 1941, File No. 407-F. 

Applying the same rea soning to the instant situation, it is our OpIniOn 

that the pendency before the county board of an application f or a reduction 
in assessed valuation under Chapter 486 will not operate to prevent the 
accrual of penalties provided for by Section 279.01. 

In your letter you also ask whether the county board may refund 1948 
taxes already paid, where it orders reductions in a ssessed valuations under 
Chapter 485. 

This question is also answered in the negative. Chapter 485 does not 
authorize the county board to make refunds. As in the case of a penalty, 
it wjJJ be necessary for the applicant to make a separate application, ad­
dressed to t he Commissioner of Taxation, under Section 270.07, in order 
to obtain a refund in such case. Section 270.07 vests in the Commissioner 
of Taxation the power to order the refundment, in whole or in part, of any 
taxes, costs, penalties or interest thereon which have been erroneously or 
unjustly paid. 

Ramsey County Attorney. 
July 8, 1949. 

213 

CHARLES P. STONE, 
Assistant Attorney General. 

505-J 

Homestead-Farm not occupied by owner during incumbency in county office. 

Facts 

Prior to his election, the Sheriff of Aitkin County "esided on his farm 
located about two miles north of Aitkin. At the commencement of his term 
of office he moved with his family into the residence provided by the county 
in connection with the county jail. He and his family have continued to 
reside there s ince that time. He has continued to operate his farm, has not 
rented out the house upon the farm, and has kept some of his household 
and personal belongings there. 
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Question 

Is the f arm entitled to the homestead classification provided by Minne­
sota Statutes Annotated, Section 273.13? 

Opinion 

M. S. A., Section 273.13, Subdivis ion 6, provides in part as follows : 

UAII rea l estate which is rural in characte r and devo ted or adapt­
able to rural but not necessarily agricul tural use, ,. ,. ,. I and which is 
used for the pur poses of a homestead. s hall cons titute class three 'b' 
and shaH be valued and assessed at 20 pe r cent of the full and true 
value thereof ,. .. .. H 

This office previously has ruled tha t the word "homestead" a s used in 
Chapte r 273 means t he p remises occupied by a pe rson as his home 01' place 
of abode, and that the question of whether premises are occupied by any 
person as his home or place of abode, f or purposes of taxation, is one of 
fact, to be determ ined in t he first instance by the official s charged with the 
duty of a ssess ing s uch property . 

Opinion 424, 1938 Publish ed Opinions of the Attorney General 

As n guide to those officials in making that dete rmination, we quote 
the following langua ge from Opinion 310, 1940 Published Opinions of the 
A ttorney General; 

HIf t he owner cea ses to occupy t he premises as his home, he loses 
his homes tead rights the rein for purposes of taxation . 

• • • • • • • 
Mere temporary absence of the owner will not tel'minate his home­
s tead rights, provided he maintains his living quarters upon the prem­
ises in condition f or con tinued occupancy by himself or his family, 
showing his in tention to ret urn presently, and provided he does not 
es tabli sh another home elsewhe re or othe rwise manifest an intention 
t o abandon the actual occupancy of the premises as his place of abode. 
Howeve"r, if the owner moves and actually establi shes his regular home 
elsewhere, he the reby te rminates his homestead rights in his former 
home, for taxation purposes, even thoug h he may intend to r eturn 
there at some fu t ure time. * * • " 
We also point out that the She riff's term of office is four years, and 

that a temporary absence hardly could be construed to include that period 
of time. 

Aitkin County Attorney. 
February 9, 1949. 

CHARLES P. STONE, 
Assistant Attorney Gencral. 

232-d 
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214 
Homestead-Far m operated by owner, but dwe ll ing on farm ren ted to third 

party; owner residi ng on adjoin ing farm-Minn . Stat. 1945, Sec. 273.13, 

Subd.6. 

Facts 

A and B are father and son, res pectively. A owns a farm upon which 

there are a dwellin~ and farm buildings. He rents out the dwelling to ~ 

third party, but keeps lives tock in the farm buildings and farms the land. 

B owns a farm which adjoins A's farm. A lives with B on the latter's farm. 

Ques tion 

Is A e nt itled to the homestead classification on his farlll 01' any part 

thereof? 

Opinion 

Minnesota Statutes 1945, Section 273.13, Subd. G, provides that the first 
$4,000 full and true value of any tract of real estate which is rural in char­
acter and devoted or adaptable to rural use, "and which is used for the 
purposes of a homestead," shall be valued and assessed at 20 per cent of 
that full and true va lue. 

In order to qualify for this homestead classification two elements must 
be present: (1) ownership, and (2) occupancy by the owner for the pur­
poses of a home. 

Opinion No. 202, 1948 Published Opinions of the Attorney General 
The second element is lacking in the ins tant case. A is not occupying 
the dwelling on his farm for the purposes of a home, and since he is mak­
ing his home with his son on the latter's farm, it hal'dly can be said that 
he is occupying the hfL lance of his own farm for the purposes of a home. 
The fact that A keeps livestock on his farm and spends a part of each day 
working there does not, in our opinion, constitute occupancy for the pur­
poses of a homestead. 

We therefore answer your question in the negative. 

CHARLES P. STONE, 
Assistant Attorney General. 

Wadena County Attorney. 
>\.pril 14, 1950. 232-d 
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215 
Homestead-Farm rented ' out on s hare basis-M. S. A., Sec. 273.13, Subd. 6. 

Facts 

Minnesota Statu tes Annotated, Section 273.13, Subd. 6, provides that 
all r eal estate which is rural in character and devoted or adaptable to rural 
but not necessarily agricultural use, and which is used for the purposes of 
a homes tead, shall consti tute class 3 Hb", and that the first $4,000 full and 
true value thereof shall be valued and assessed at 20 per cent and the excess 
over $4,000 at 33'h pel' cent. There are several cases in Wilkin County 
where elderly fal'me l's continue to reside on their farms but have the fields 
cultivated by shat'e c l'oppers under ordinary farm contracts. 

Question 

Are these farm s each entitled to the homestead classification up to the 
first $4,000 of full and true value, or must that class ification be limited 
only to the build ings occupied by the owners , together with sufficient land 
to constitute yards therefor? 

Opinion 

The wording of Section 273.13, Subd. 6, lends little assistance to the 
determinat ion of when in each particular instance property is "used for the 
purposes of a homestead." Obviously, that is a fact determination res ting 
essentially with the a ssessor and subsequen t tax reviewing authoriti es. 

This office has ruled that where a farmer owns 360 acres of contiguous 
ru ral real estate, 80 acres of which he occupies as a homes tead and the 
balance of which he has lea sed out, only the 80 acres upon which he resides 
and which is used by him for the purposes of a homestead are entitled to 
the homestead class ification, and that t he other 280 acres which he has leased 
out are not entitled thereto. 

Opinion No. 393, 1944 Published Opinions of t he Attorney General. 
Upon the same reasoning, it seems clear that if a farmer·owner leases his 
entire farm to a third party for a s tated cash rental, reserving for his own 
use and occupancy only the f arm house, only the farm house and sufficient 
land to cons titute a yard therefor would be entitled to the homestead class i· 
fication, and the portion of the f arm leased to the third party would not be 
ent itled to such classifica t ion. 

Where the farmer-owner. rents out t he major portion of his farm on a 
share basis, whether that portion of t he farm so rented out is entitled to 
the homestead class ification depends upon the control which the farmer­
owner retains over the operation of the entire farm~ If he continues to have 
management control over the entire farm, over what crops are to be planted 
and when, when the crops are to be harvest ed, what items of livestock are 
to be kept on the farm and when they are to be sold, and if he holds all 
(' rops and produce subjec t to completion of the contract, then it is the 



TAXATION 385 

opinion of this office that the assessing officials would be justified in deter­
mining that the farmer-owner has retained sufficient control oyer the oper­
ation of the farm to entitle the entire farm to the homestead classification, 
assuming that he is res iding in the farm house on the farm. On the other 
hand, if under the terms of his share contract, the farmer-owner merely 
receives a share of the crop as rent and has nothing to say about the man­
agement of the farm, and is occupying only the farm house. th.en, in our 
opinion, the assessing officials would be justified in limi ting the homestead 
classification to the house itself and so much of the land as is necessary 
to constitute a yard therefor, since in such case that is all which is being 
used by the farmer·owner for the purposes of a homestead. Each case, of 
course, will have to be decided on its own facts. 

Wilkin County Attorney. 
July 11, 1949. 

216 

CHARLES P. STONE, 
Assistant Attorney General. 

232-D 

Homestead-Improper classification in pas t years-'Vhether county en .. 
titled to recover taxes lost by reason thereof-M. S. 1945, See. 273.02, 
Subd.2. 

Facts 

Some time prior to 1936 G. K. j who owned four lots in the Village 01: 
Mahnomen upon which an implement building was s ituated, the first floor 
of which .building housed the implement business and the second floor of 
which was divided into living apartments , delivered a quitclaim deed of 
the property to W. K. During the years 1936 to 1944, inclusive, W. K. lived 
in one of the apartments on the second floor of the building with his family, 
and claimed the property as his homestead. The property was given the 
homestead classification during all of said years j and the taxes for said years 
were paid on that basis. 

In a lawsuit involving the property, which lawsuit was decided Novem­
ber 15, 1949, it developed that W. K. had paid no consideration for the prop­
erty and actually had no interes t in it. As of this date G. K. is still the 
owner of the property. 

Question 

What right, if any, does the county have to recover the taxes lost dur­
ing the years in question because of the improper classification, and what 
is the proper procedure for exercising that right, if any 7 
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Opinion 

We are not aware of any s tatutory provision authorizing a correction of 
an improper class ification of real es tate as far back a s 1944. Minnesota Stat­
utes 1945, Section 273.02, authorizes the county auditor to correct the classi­
fication of r eal property which has been class ified erroneously a s a home­
stead, but Subdivision 2 of that statute limits the time within which the 
coun ty auditor may do so to one year after December 1st of the year in 
which the property was a ssessed. 

Since proceedings to collect real property taxes are in rem and not 
in personam, absent any s tatutory authorization for correction of the as­
sessments for the years in question, we know of no way in which the taxes 
lost because of the improper classification can be recovered. 

Mahnomen County Attorney. 
February 10, 1950. 

217 

CHARLES P. STONE, 
Assistant Attorney General. 

232-D 

Homestead-Life tenant-M. S. 1945, Sec. 273.13. 

Facts 

A life tenant resides in a dwelling house in Stillwater. The remainder­
man does not live on the property. 

Question 

Is the property entitled to the homestead classification? 

Opinion 

We answer your question in the affirmative. A life estate is a freehold 
interest . 

2 Dunnell's Minnesota Digest, Estates, Sec. 3164. 
It is the duty of ~ life tenant to pay the taxes on the property. 

Idem, Sec. 3170 

We therefore conclude that a life tenant who occupies property as his 
home has a sufficient interest in that property to entitle it to classification 
as property "which is used for the purposes of a homestead," under Minne­
sota Statutes 1945, Section 273.13, as amended. 

Stillwater City Attorney. 
December 6, 1949. 

CHARLES P. STONE, 
Assistant Attorney General. 

232-D 
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218 
Homestead-Proper ty occupied by vendee under contract for deed-right 

to reclassification in odd numbered ycar-M. S. 1949, Sees. 273.17 and 
376.192. 

Facts 

On May 1, 1948, A owned a farm which he was not occupying as a 
homestead. In the fall of 1948 A sold t he farm to B by contract for deed. 
B moved onto the farm with his family and occupied it as his homestead 
all during the year 1949. The local a ssessor was not informed of the fact 
that B was occupying the property as his homestead on May 1, 1949, and 
did not list the property as being enti tled to the homestead classification 
for that year. B defaulted in his payments and in the payment of his taxes 
and the contract for deed was cancelled in April, 1950. A is now applying 
for a homestead classification for the farm for the year 1949. 

Ques tion 

Is A entitled to n homestead classificat ion of the farm for the year 
1949 ? 

Opinion 

Minnesota Statutes 1949, Section 273.17, provides that every assessor 
shall li st, without revaluing, in ea ch odd numbered year, all parcels of land 
which shall have become homesteads for taxation purposes since the last 
real estate assessment, and the county auditor shall vote upon the tax lists 
the change in assessed valuation caused by the change in classification and 
shall calculate the taxes for the odd numbered year on such changed valu­
ation. 

This office has previously ruled that real estate owned by a vendee 
under a contract for deed and occupied by him a s his home is entitled to 
the homestead classification. 

Opinion dated November 9, 1935, File No. 232-D 

Opinion dated November 12, 1935, File No. 282-D 

Opinion No. 351, 1936 Published Opinions of the Attorney General 
So if B actually was occupying the farm as his home on May I, 1949, the 
farm was entitled to the homestead classification for 1949, and if the local 
assessor had notice of the situa tion he should have so listed it. 

But the statute is not self-executing, and in the absence of actual no­
tice and a demand upon the assessor, the local board of review, the county 
board of equalization or the state board of equalization to have the prop­
erty reclassified, there was no absolute duty upon the county auditor to 
make the change. 

• 
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State ex reI. Hendrickson v. Strom (1936), 198 Minn. 173, 269 N. W. 371. 

It remains to consider whether at this late date any course of action 
is open to the present owner of the farm to obtain relief. Minnesota Stat­
utes 1949, Section 375.192, provides that upon written application by the 
owner of the proper ty, the county board shall have power to grant such 
reduction, for the current year, of the a ssessed valuation of any property 
which erroneously has been classified, for tax purposes, as non-homestead 
property. as is necessary to give it the assessed valuation which it would 
have received if it had been classified correctly. Since A is the owner of 
the property and the 1949 tax is the tax for the current year, it is our 
opinion that A may proceed under this sec tion of the statutes. If the county 
board is satisfied that the property was erroneously classified, it has the 
p'ower under this section to grant a reduction in the 1949 assessed valuation 
of the property sufficient to give the pl'operty the assessed valuation which 
it would have received if it had been given the homestead classification for 
1949. 

Benton County Attorney. 
June 13, 1950. 

219 

CHARLES P. STONE, 
Assistant Attorney General. 

232-D 

Real property-"Rural" and "all other"-M. S. A., Sec. 273.13, Subd. 4. 

Facts 

A tract of unimproved real estate containing 65.07 acres lies immedi­
ately to the south of the built-up portion of the City of West St. Paul, 
within the city limits. The tract is not the habitation of the owner. The 
tract has been classified as urban property and assessed accordingly. 

Question 

Is such a ' tract entitled to be class ified under M. S. A., Sec. 273,13, Sub­
division 4, Class 3, as "All real estate which is rurai in character and de­
voted or adaptable to rural but not necessarily agricultural use"? 

Opinion 

Prior to 1945 Section 273.13 provided that all Uunplatted" real estate 
which was not used for the purposes of a homestead should be assessed at 
33 ~ per cent of its full and true value, and that all "platted" real estate 
which was not used for the purposes of a homes tead should be assessed at 
40 per cent of its full and true vahle. The Minnesota Supreme Court, in the 
cases of State ex re1. Chase v. Minnesota Tax Commission, 135 Minn. 205, 
160 N. W. 498, and In re Deljnquc,nt Real Estate Taxes, John E. Stryker, 
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Objector,149 Minn . 335, 183 N. W. 671, held that the expressions Uunplatted" 
and "platted," a s used in Section 273.13, did not mean what they ordinarily 
are unders tood to mean. The Cour t held that for a ssessment purposes the 
test of whether l'cal property was "unplatted" or "platted" was whether 
it was rural in character and devoted or adaptable to rural use or urban in 
character and devoted or adaptable to urban use. In the Stryker case, for 
example, the property in question, a trac t· of about nine acres, lay within 
the municipal boundaries of the city of St. Paul in the southwest corner 
about a mile or so north of Fort Snelling. The territory adjoin'jng was 
sparsely settled with only three or four dwellings lying within a half or 
three-quarters of a rnile . The owner of the property kept a cow, a horse 
and some chickens. Part of his nine ac rcs was se t apart as a pasture for 
the cow, and the balance, except that portion which was occupied by the 
buildings, was devoted to gardening corn, potatoes and other vegetables. 
The Court held that this property should be assessed at 33¥.1 per cent of 
its full and true value rather than at 40 P CI' cent, because the major portion 
of the land was devoted to agricultu ral purposes and the property had no 
city advantages or conveniences. 

Section 273.13 was amended in 1945 (Laws 1945, Chapter 527) to make 
t.he wording of the statute conIorm to the terminology used by the Supreme 
Court. Section 273.13, as amended, provides that all i'eal property which 
is rural in character and devoted or adaptablc to rural but not necessarily 
agricultural usc, which is not used for the purposes of a homestead, shall 
be assessed at 33% pel' cent of its full a nd true value, and that all other 
real estate which is no t llsed fot· the purposes of a homestead. shall be 
assessed at 40 pel' cen t of its full and t rue value. 

\Vhe ther real proper ty is 111'u1'al in character and devoted or adaptable 
to rU1'al but not necessarily agl'icu ltul'al use," is a question of fact which 
can be determined only alter giving consideration to many different factors, 
Obviously, if the property is a farm surrounded by other farms, it is both 
rural in character and devoted to r ural use, On the other hand, if the prop­
erty is resident ial, located in the middle of a built-up section of a city or 
village, it is neither rural in character nor devoted to rural use. These 
cases will g ive the a ssessing officials no difficulty , It is the cases between 
these two extremes which will g ive them trouble. and in the determination 
of which t hey will have to use sound discretion and judgment. One of the 
bes t expressions by a Court on the subject of t he distinction between "rural" 
and " urban" real estate is that of the Pennsylvania Supreme Court in the 
case of City of PhiladelJ)hia v. Brady. 308 Pa, 135, 162 AU. 173: 

"A s regards liabili ty for assessment, whether particular property is 
'rural' or 'urban· depends on characte r of locality, s treets, lots, im­
provements, and mal'ket value of property and neighboring property. 
Tn such case. if the buildings and improvements in the neighborhood 
are f ew and scattered, if they partake of the character of the country 
rather than of the city 01' town, and al'e occupied by persons engaged 
in rural pursuits. the locality should be considered 'rural,' but, if the 
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houses and improvements partake of the character of the city or town, 
and are mainly occupied by persons engaged in city pursuits, the local­
ity should be considered as 'urban' and not 'rural'," 

I trust that with these statements as a guide, the assessing authorities 
will be able to determine properly the question of fact as to the classifica­
tion of the property to which you refer. 

West St. Paul City Attorney. 
September 19, 1949. 

EXCISE TAX 

220 

CHARLES P. STONE, 
Assistant Attorney General. 

474' J-2 

Gasoline tax-Additional one-cent tax imposed by Laws 1949, Chapter 678 
- "In storage"-\Vhat constitutes-M. S. 1945, Sees. 296.02, as amended, 
and 296.17, as amended. 

Facts 

Minnesota Statutes 1945, Section 296.02, 'Subdivision 1, was amended by 
the 1949 legislature (Laws 1949, Chapter 678) to increase the excise tax on 
gasoline from four to five cents per gallon. Chapter 678 further amended 
Section 296.02 by adding a new subdivision reading: 

"The additional one-cent excise tax shall apply to all gasoline in 
storage on July 1, .. 1949, the effective date of this act." 

Prior to July 1, 1949, several firms which use considerable qwantities of 
gasoline in their motor vehicles used in connection with their businesses, 
purchased gasoline upon which they paid the four-cent tax, and placed the 
gasoline in tanks on their premises .. They then drew gasoline from these 
tanks as needed for use in their motor vehicle equipment. 

Question 

Is the gasoline "in storage" within the meaning of the above quoted 
1949 amendment, so as to require these firms to pay the additional one-cent 
excise tax? 

Opinion 

We answer your question in the affirmative. 

In our opinion the legislature intended to reach just such cases as these. 
In construing the statutes of this state, words and phrases are to be con­
strued according to their common and approved usage. 
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Minnesota Statutes 1945, Section 645.08. 

According to common and approved usage, the word Ustorage" means the 
keeping or placing of articles in a place of saf e-keeping. 

Funk & Wagnalls New Standard Dictionary of the English Language. 

See 60 C. J" Storage, p . 115. 

When the firms referred to purchased gasoline prior to July 1, 1949, and 
placed it in tanks on their premises, to be drawn as needed for use in their 
motor vehicles, they were placing and keeping the gasoline in a place of 
safe-keeping, and hence were "storing" it. Consequently, in our opinion 
any of the gasoline which was s till in the tanks on the premises of these 
firms on July 1, 1949, was "in storage" and hence subject to the additional 

one-cent excise tax. 

There can be no question but that the gasoHne referred to is or will be 
used in producing and generating power for propelling motor vehicles used 
on the public highways of this state. Section 296.02, as amended, imposes 

an excise tax of five cents per gallon on atl suc~ gasoline. Section 296.17, 
Subdivision I, as amended by Laws 1949, Chapter 143, reads: 

"It shall be the duty of every distributor, dealer, and person who 
sells or uses gasoline manufactured, produced, received or stored by 

him, and of every person using gasoline in motor vehicles, if the same 
has not been reported or if the tax on account thereof has not been 
paid to the commissioner, to report to the commissioner the quantity 
of such gasoline so sold or used by him, and such person shall become 
liable for the payment of the tax. All provisions of Sections 296.01 to 
2~6.49 relating to the calculation, collection and payment of the tax 
shall be applicable to any such person, dealer or distributor." 

In our opinion, Section 296.17, Subdivis ion 1, as amended clearly is applica­
ble here. Each of the firms referred to is a "person who sells or uses gaso­
line· •• stored by him.lI . He is also a "person using gasoline in motor 

vehicles.1I The one-cent additional tax "on account" of the gasoline IIhas not 
been paid to the Commissioner." Therefore, each of the firms referred to 
is liable for the payment of the additional tax. 

Commissioner of Taxation. 
December 9, 1949. 

CHARLES P. STONE, 
Assis tant Attorney General. 

324-G 
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221 
Gasoline tax-Refunds-uJecps" used for strictly agricultural purposes­

M. S. A., Secs. 296.18, Subd. I , and 296m, Subd. 10. 

Facts 

flDuring the past two years the Petroleum Divis ion of this depart­
ment has received a number of claims for the refund of gasoline excise 
tax on material consumed in the ordinary farm pursuits, such as plow­
ing, dragging, etc., in a motor vehicle designated as a 'jeep.' 

"We have taken the position that inasmuch as t his piece of equip­
ment is licensed by the Motor Vehicle Department as a motor vehicle 
and, therefore, permitted to be used on the public highways indiscrim­
inately. we do not have sufficient authority under existing laws to per­
mit a refund for that portion of the fuel consumed off the public high­
ways." 

Question 

Is the Commissioner of Taxation authorized under the statutes to pay 
refund claims on gasoline consumed in "jeeps" used for strictly agricultural 
purposes ? 

Opinion 

M. S. A., Sec. 296.18, Subd. I, provides in part a s follows: 

"Subdivision 1. Any person who shall buy and use gasoline for 
any purpose other than use in motor vehicles, and who shall have paid 
the gasoline excise tax directly or indirectly through the amount of the 
tax being included in the price of the gasoline, or otherwise, shall be 
reimbursed and repaid the amount of the tax paid by him upon filing 
with the commissioner a veri fied claim in such form and containing 
such informat ion as the commissioner shall require and accompanied by 
the orig inal invoice thereof . The claim shall set forth the total amount 
of the gasoline so purchased and used by him other than in motor 
vehicles, and shall state when and for what purpose it was used. If 
the commissioner be satisfied that the claimant is entitled to payment, 
he shall approve the claim and transmit it to the s tate auditor ••• " 

Section 296.01, Subd . 10, provides: 

IfSubd. 10. 'For use in motor vehicles' means ' for use in producing 
or generating power for propelling motor vehicles on the public high­
ways of this s tate or in machinery operated on the public highways of 
this s tate for the purpose of constructing, r econstructing, or maintain­
ing such public highways." 

It is our opinion that when a person buys gasoline for use in a "jeep" 
during the time the lljeep" is used in such ordinary farm pursuits as farm­
ing, dragging, etc., and not upon the public highways of the State, he is 
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buying gasoline "for any purpose other than use in motor vehicles," within 
the purview pf Section 296.18, Subdivis ion 1. It is our further opinion that 
s uch gasoline when so used is not " for use in motor vehicles" as that phrase 
is defined in Section 296.01, Subd. 10, because it is not being used to pro­
duce or generate power for propelling the '4jeep" on the public highways 
of the state. 

We therefore rule that the Commissioner of Taxation not only is author­
ized, but under the Jaw is r equired; to appl"ove claims for refund of gasoline 
taxes paid upon gasoline consumed in "jeeps" used for strictly agricultural 
purposes and not upon the public highways of the State, if such claims arc 
timely fi led and are properly substantiated. 

Commissioner of Taxation. 
May 9, 1949. 

EXEMPTION 
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C!IARLES P. STONE, 
Assistant Attorney General. 

324-K 

Cemetery-Private-M. S. A" Sec. 307.09. 

Facts 

A man and his wife by deed acquired 12 acres of rural land in Martin 
County. There was no restriction in the deed. They platted the 12-acre 
tract for cemetery purposes, and recorded the plat with the Martin County 
Register of Deeds. They also improved the tract so that it can be used for 
the purposes for which it was platted. They are selling lots in the tract, 
and the deed to each lot contains a provision that the lot must be used for 
burial purposes only. 

Que~tion 

Is the tract exempt from ad valorem taxes under M. S. A., Section 
307.09 ? 

Opinion 

M. S. A., Section 307.01, provides that any private person may estab­
lish a cemetery on his land by having the land surveyed and a plat made, 
showing the area and location of the cemetery. It provides further that the 
plat must be filed for record in the office of the Regis ter of Deeds. 

Section 307.02 provides that when such plat has been recorded, the lands 
designated on the plat as streets, alleys, ways, commons or other public 
uses, shall be held by the owner of t he cemetery in trust f or the uses and 
purposes thereon indicat ed, and that every conveyance of lots in the ceme· 
t ery shall be expressly for burial purposes, 
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Section 307.09 provides that the lands, not exceeding 100 acres in extent, 
so laid out and dedicated as a private cemetery, <lshall be exempt from pub~ 
lie taxes and a ssessments," so long as the same remain appropriated to 
the use of a cemetery. 

It is the opinion of this office that if t he owners of the 12-acre tract 
have cQ.mpJied with all of the provisions of Section 307.01 and 307.02, the 
tract is entitled to exemption from ad valorem assessment, under Section 
307.09. This assumes, of course, that the tract actually is being, or in the 
near future will be, used as a burial ground. If, aside from the platting 
and dedication of the land f or cemetery purposes, no use is being made of 
it, or it is being used only for agricultural purposes, we are of the opinion 
that the tract would not be entitled to exemption . 

See State v. Ritschel (1945), 220 Minn. 578, 20 N. W. (2d) 673. 
The fact that the exemption provided by the legislature in Section 807.09 
is given to private cemeteries while the constitutional exemption is limited 
to upubIfc burying grounds" is not important. Our Supreme Court has held 
that the legislature may provide for other exemptions in addition to those 
specifically set forth in the Constitution, if they do not offend the uniformity 
clause or the Federal Constitution. 

Reed v. Bjornson (1~34), 191 Minn. 254, 253 N. W. 102. 

CHARLES P. STONE, 
Assistant Attorney General. . 

Martin County Attorney. 
February 23, 1949. 
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414-D-4 

Church property-Parsonage rented out temporarily pending arrival of new 
pastor-Minn. Const., Art. IX, Sec. 1. 

Facts 

The Bethel Lutheran Church of Bemidji owns and maintains a parson­
age for its resident pastor. Some time last fall the pastor of the church 
gave up h is pastorship and moved away from Bemidji. Rather than let the 
parsonage remain vacant during the winter months at the risk of damage 
from the elements, the church decided to rent out the parsonage tempo­
rarily pending the arrival of a new pastor, and leased the parsonage to a 
private person on a month to month basis terminable by one month's writ­
ten notice. The parsonage was leased out in this way only for eight months. 
The lease was terminated at the end of that period, when the church secured 
its new pastor. 

Question 

I s the property entitled to exemption as church property as of May 1, 
19501 
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Opinion 

Whether the parsonage is entitled to exemption from ad valorem taxa­
tion as uchurch property" under Article IX, Section 1 of the Minnesota Con­
stitution is a question of fact which will have to be resolved by the local 
assessing officials. Upon the facts stated, it is the opinion of this office 
that those officials would have authority under the Jaw to leave the prop­
erty upon the tax exempt rolls for the year 1950 if they deem it proper 
so to do. 

We are aware of the holding of the' Minnesota Supreme Court in the 
case of State v. Union Congregational Church (1927), 173 Minn. 40, 216 
N. W. 826, that a parsonage which is no longer used as such and is rented 
out to others is not entitled to exemption. But that holding, in our opinion, 
is qualified by the following language of the Court in the same case: 

u ••• a lot and dwelling house rented t~ others and not used in 
any way for religious or church purposes, and not shown to be intended 
or necessary for such use in the future, are not exempt." 

In the instant si tuation it is apparent that the church intended to use 
the property as a parsonage again as soon as a new pastor could be secured. 
The parsonage was rented out temporarily only to preserve i t pending its 
occupancy Ify the new pastor. 

This office, in two previous opinions, has indicated that where property 
otherwise entitled to exemption temporarily is not being used for the pur­
pose for which it was acquired and in the interim is being rented out because 
the care and preservation of the buildings require their occupancy, the prop­
erty does not lose its tax exempt status. 

Opinion 360, 1944 Published Opinions of the Attorney General. 

Opinion 209, 1948 Published Opinions of the Attorney General. 

Beltrami County Attorney. 
June I , 1960. 
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CHARLES P. STONE, 
Assistant Attorney General. 

414-d-12 

Church property-\Vhether entitled to exemption during period of adaptation 
to use for which acquired-Effect of receipt of substantial income dur­
ing that period. 

Facts 

Two years ago an individual made a gift to a church organization of a 
farm in your county. In making the gift the individual intended that the 
property should be built up and maintained as a boys' home. For the past 
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two yenrs the church organization has done nothing in the way of adapting 
the farm to its intended usc. It has continued to operate the farm, selling 
the grain and livestock , and has p laced the money received from such sales 
in a separate account. The church organization is now beginning to con· 
struct buildings on t he fa r m with the intention of using the property as a 
home and school f or boys who have no home and for delinquent boys. I t is 
using the money received f rom the sale of grain and livestock f or this 
purpose. 

Question 

Was the :farm entitled t o exemption from ad valorem assessment for 
the past two years, or s hould it have been p laced upon the tax roUs? 

Opinion 

In order f or any ins ti tut ion to qualify for tax exemption under Minne . 
sota Constitu tion, Article IX, Section l-nnd Minnesota Statutes 1949, Sec­
tion 272.02 enacted pursuan t thereto, there mus t be a concurrence of own­
ership of the proper ty by a n institution of the type prescribed by the 
Cons ti tution and a use of the property for t he purpose for which such 
institution was organized. 

Chris tian Bus iness Men's Committee v. State (1949), 228 Minn. 549, 
554, 38 N . W . (2d) 803. 

In the instan t s ituation, the necessary element of ownership exists . An 
examination of the purpose cla use of the articles of incorporation of the 
church organiza tion will disclose whether the intended use of the property 
is one authorized by those articles. If that use is so authorized, it remains 
to consider (1) whether the farm has yielded a substantial commercial 
income during the past two yea rs, and (2 ) whether the church organization 
has proceeded wi thout unreasonable delay to adapt the property to the 
authorized use. In its most reccn t expression of the Jaw on these particular 
points, our Supreme Court, in the ca se of Christian Business Men's Com­
mittee v. State, supra has stated: 

" •• • A use of a property which merits tax exemption is a pres­
ent use and not a n intended f uture use, subjec t, however, to the pro­
viso that whcre a corporat ion or ot her institut ion entitled to hold its 
property exempt from ta xa t ion acquires property with the intention of 
devo ting it t o n tax-excmp t usc, t he right of exemption carries with 
it, a s an incident, the ol)portunity to adapt and fit the property for use 
wilhin a reasonable time in execution of plans or arrangements made 
for the purpose, but during the period of adaptation the right of tax 
exemption does not exis t if and when the property so purchased yields 
a s ubstantia l commercia l income. Cf. State v. Second Church of Christ, 
Scientis t, and Village of Hibbing v. Commr. of Taxation, supra . Whether 
due diligence has been exercised in adapting the property to a tax­
exempt pU1'pose is a ques tion of fact to be decided according to the 
circumstances of each case." 
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If the income from the sale of grain and livestock during the interim 
between the period of acquisition of property by the church organization 
and the completion of the contemplated buildings thereon, is substantial, the 
property is not entitled to exemption while it is yielding such income. Even 
if the income is merely nominal. the property is not entitled to exemption 
if the church organization is not exercising due diligence in devoting it to 
the use for which it was acquired. 

Whether the income which the church organization is receiving from 
the operation of the farm is substantial, and whether the church organiza­
tion has been exercising due diJigence in devoting the property to the use 
for which it was acquired, involve questions of fact which must be resolved 
by the local assessing officials. 

Big Stone County Attorney. 
April 25, 1950. 
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CHARLES P. STONE, 
Assistant Attorney General. 

414-d-6 

Historical site-Owned by religious organization-M. S. 1949, Secs. 272.02, 
307.09; Minn. Canst., Article IX, Sec. 1. 

Facts 

The Reverend Oblate Fathers, a corporation organized by virtue of the 
laws of Minnesota, acquired title to certain realty lying on Magnuson Island 
being s ituated in that portion of Lake of the Woods County, Minnesota, 
known as the Northwest Angle area. The realty has historical significance 
because it identifies the site where once stood Fort St. Charles . As a part 
of the old fort, a chapel had been set up within the fort. The Sioux Indians 
massacred 21 Frenchmen on an island known as Massacre Island, and when 
the spot was visited, the remains of the Frenchmen were buried under the 
chapel on Magnuson Island. All of this happened during the eighteenth 
century and about 1736. At some future date th is spot will be dedicated as 
a shrine for generations to visit and to commemorate the tragedy referred 
to above. 

Ques tion 

Is the tract exempt from ad valorem taxes under Minn. Canst., Art. IX, 
Sec. 1, and Minnesota Statutes 1949, Secs. 272.05 (5), 272.02 (7), or 807.091 

Opinion 

Minn. Canst., Art. IX, Sec. I, and Minnesota Statutes 1949, Sec. 272.02, 
paragraph (6), provide that "AU churches, church property, and houses of 
worship" are exempt from taxation. In order to be exempt from ad valorem 
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taxation the property not only must be owned by the church, but the Supreme 
Court of the State of Minnesota has held that the property must be devoted 
to church use. 

State v. Second Church of Christ Scientist (1932) , 185 Minn. 242, 240 
N. W. 532. . 

State v. Union Congregational Church (1927 ), 178 Minn. 40, 216 N. W. 
326. 

Whether or not the property is used for church purposes is a question of 
fact to be determined by administrative authorities. However, from the 
statement of facts contained in your correspondence, it seems apparent that · 
the pro})crty is not devoted to church use. 

\ 

Minn. Const., Art . IX, Sec. I, and Minnesota Statutes 1949, Sec. 272.02, 
paragraph (7), p rovide that "public property used exclusively for any Rub­
lic purpose" shall be exempt from taxation. Although th is historical site 
may be used for a public purpose within the meaning of the Constitution, 
the land in question is not owned by the public and, therefore, is not entitled " 
to exemption undeI this provision of the constitution and statutes. See 
opinion of the Attorney General dated December 30, 1930, File 414A-ll. 

Your correspondence makes specific reference to Minnesota Statutes 
1949, Sec. 307.01, relating to private cemeteries. By Sec. 307.09, certain 
private cemeteries are, by s tatute, exempt from ad valorem taxation. The 
statute sets out the requirements for laying out and dedicating land as a 
private cemetery. From t he facts stated in your letter, there is no indication 
that any of such requirements has been met. The exemption granted by 
this statute is not applicable to mere graves. 

For the reasons stated above, it is the opinion of this office that the land 
referred to in your letter under the facts as stated is not entitled to exemp­
tion from ad valorem taxation. 

GEO. B. SJOSELIUS, 

Lake of the Woods County Attorney. 
May 26, 1950. 
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Deputy Attorney General. 

414-D-6 

Public hospital-Offices in hospital building rented to doctors using facilities 
of hospital-Effect on exempt s tatus of building. 

Facts 

A group of public spirited citizens of the village of Clements contem­
plate forming a non-profit corporation for the purpose of erecting and oper­
ating a community hospital. The operation of the hospital will be under 
the direction of officers chosen by the stockholders of the corporation. 
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Question 

Will the furnishing of offices in the hospital building to the doctors who 
will use the hospital facilities, and the coUection of rental therefor, have 
any effect upon the tax exempt status of the hospital property? 

Opinion 

In its latest expression on the subject of exemption from ad valorem 
taxation, the Minnesota Supreme Court, in the case of Christian Bus iness 
Men's Committee of Minneapolis, Inc. v. S late of Minnesota, 228 Minn. 549, 
38 N. W. 2d 803, lays down the rule that when a building is owned by a char­
itable or other tax-exempt institution and one s ubstantial part thereof is 
directly, actually, and exclusively occupied by the institu t ion for the plII'pases 
for which it was organized, and another s ubstantial portion thereof is pri­
marily used for revenue by rental, the building with the grounds thereof is 
pro rata exempt from taxation and pro rata taxable according to its separate 
uses, and it should be assessed and taxed on that portion of its proper 
assessable value allocated to t he taxable use, after deducting from its over­
all assessable value the portion thereof properly allocated to the propor­
tionate tax-exempt use. 

The Court in its per curiam decis ion denying the petition for reargu­
ment states that what is a substantial part of a hospital building within 
the above rule is a question of fact which the local a ssess ing officials will 
have to decide in the light of a reasonable, natural, and practical interpreta­
tion of that term. 

Whether the offices to which you refer will constitute a substantial part 
of the hospital building, thereby subjecting them to pro rata assessment, 
will have to be determined by the local assessing officials if and when the 
hospital building is constructed and the offices are rented. 

Clements Village Attorney. 
October 4, 1949. 
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CHARLES P. STONE, 
Assistant Attorney General. 

414-D-I0 

Public property-City building- Used exclusively for a public purpose­
Property rented pending constr uction. 

Facts 

Between December 17, 1946, and November 24, 1947, the city of Windom 
obtained title to five lots adjoining the present fire station and city offices. 
The lots were acquired as a site for a new city building which will contain 
the offices of the city clerk and will house the city's fire fighting equipment. 
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The city was unable to build at the time the lots were acquired. It is pro· 
posed that the building will be constructed as soon as building conditions 
are favorable. No definite date has been set. In the meantime, the city has 
been renting out the two small houses which were on the lots at the time of 
their acquisition by the city, and receiving the rentals therefrom. 

Question 

Is the property entitled to exemption from ad valorem assessment 1 

Opinion 

We quote from the Minnesota Supreme Court's opInIon in the very 
recent case of Chris tian Business Men's Committee of Minneapolis, Inc. v. 
State of Minnesota, 228 Minn. 549, 38 N. W. 2d 803: 

II ••• A use of a property which merits tax exemption is a pres­
ent usc and not a n intended future use, subject, however, to the proviso 
that where a corporation or other institution entitled to hold its prop­
erty exempt from taxation a cquires ,property with the intention of de­
voting it to a tax-exempt use, the right of exemption carries with it, 
a s an incident, the opportunity to adapt and fit the property for use 
within a reasonable time in execution of plans or arrangements made 
for t he purpose, but during the pedod of adaptation the right of tax 
exemption does not exist if and when the property so purchased yields 
a subs tantial commercial income." 

Although you do not so state in your letter, we assume that the two 
small houses occupy only two of the five lots, and that the five lots are listed 
separately on the assessment l'ol1s. Upon this a ssumption, under the above 
quoted rule the three lots which are vacant would be entitled to exemption 
for the year 1947 and subsequent years if the city, since acquisition thereof, 
has heen exercising due diligence in devoting them to the use for which 
they were acquired, As to the two lots upon which the two houses are 
located, if the rental income which the city is receiving from the occupants 
of the two houses on these lots during the in terim between the t ime of their 
acquisition and the completion of the contemplated building thereon, is sub­
stantial, the lots are not entitled to exemption while they are yielding such 
income. E ven if the rental income is merely nominal, the two lots are not 
entitled to exemption if the city is not exercising due diligence in devoting 
them to the use for which they were acquired. 

Whether the city has been exercis ing due diligence in devoting the lots 
to the use for which they were acquired and whether the rental income which 
the city is receiving from the occupants of the two small houses is substan­
tial, involve questions of fact which must be resolved by the local assessing 
officials. 

Windom City Attorney. 

CHARLES P. STONE, 
Assistant Attorney General. 

October 5, 1949. 414-A-ll 
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Public property-Used exclusively for a public purpose-Quonset housing 

units owned by city. located on privately owned real property. rented to 
service men. 

Facts 

In the spring of 1946, in order to relieve a serious housing shortage, 
the City of Aus tin made arrangements with the National Housing Agency, 
a federal agency, to lease from the latter agency, on a dollar a year basis, 
26 quonset housing units. Under the terms of the lease the City was re. 
quired to remove the units from their location in Wisconsin to Austin, and 
to erect, operate and maintain "them in Austin. The units could be rented 
only to veterans and their families, and had to be rented without profit to 
the City. The City operated the units in conformity with the provisions of 
the lease until the fall of 1949, at which time, at the request of the federal 
agency, the City took over ownership of the units. Since January 1, 1950, the 
City has been renting the units out to the same people who previously occu. 
pied them, but has been collecting and retaining the rent instead of remit­
ting it to the federal agency as was formerly done. However, the City 
makes practically no profit from the transaction-it just about breaks even. 
The quonset housing units are located on privately owned property which 
has been leased by the City. This lease expires April 1, 1951, at which 
time the units mus t be removed by the City. 

Question 

Are these quonset housing units subject to ad valorem assessment? 

Opinion 

The privately owned tract of real property upon which the quonset 
housing units are located is, of course, subject to ad valorem assessment. 
Because it is privately owned, it cannot be said to be public property, even 
though it may be used exclusively for a public purpose. 

Opinion No. 412, 1938 Published Opinions. 

Ordinarily, all buildings and structures on a tract of real property are in. 
eluded in the real estate a ssessment of that tract. Minnesota Statutes 1945, 
Section 273.08, requires the assessor to determine the true and full value 
of each t ract of real property, and provides that he shall enter the value 
thereof " including the value of all improvements and structures thereon" 
oppos ite each description. Section 272.03, Subdivis ion 2, as amended by 
Laws 1945, Chapter 325, provides that for the purposes of taxation real 
property shall be construed to include the land i tself "and all buildings, 
structures and improvements or other fixtures on it." 

See Opinion No. 387, 1944 Published Opinions. 

But where, as here, the quonset housing units are not owned by the owner 
of the real property. are portable, are not built on fixed foundations, and 
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not only can but must be removed by the tenant (the City) at the termina­
tion of the lease, we arc of the opinion that they may be considered to be 
personal property, and need not be included in the real estate assessment. 

It remains to consider whether the units are entitled to exemption from 
personal property ad valorem assessment as public property used exclu­
sively for a public purpose. 

This office previously ruled tha t if the city council was of the opinion 
that an emergency existed by reason of the lack of housing facilities for 
returned service men and their families, the charter provisions of the city 
of Austin were sufficiently broad to authorize the City to lease quonset 
housing units from the National HOlls jng Agency on a dollar a year basis, 
move them from their location to the city, and erect, operate and maintain 
them, provided they were rented only to service men and their families and 
that no profit was to be made. 

Opinion dated October 11, 1945, File No. 59 w a-40. 
This was on the theory that the public good would be promoted by evidenc­
ing a proper regard for those returning from military service, and that 
the project would be undertaken with the intention of preventing conse­
quences which might reasonably be anticipated to result in public injury 
from the lack of shelter accommodations. 

See Opinion dated September 28, 1945, File No. 59 w a-40. 

If the same emergency existed when the City took over ownership of 
the quonset housing units early this year, and still exists, and the units, 
under the new arrangement, continue to be rented only to service men and 
their families and no profit is made, it is our opinion that the units consti­
tute public property used exclusively for a public purpose within the pur­
view of Article IX, Section 1, of the Minnesota Constitution and Minnesota 
Statutes 1945, Section 272.02. 

Cf. Opinion 206, 1948 Published Opinion. 

In such case, they are entitled to exemption from personal property ad 
valorem assessment. 

Austin City Attorney. 
April 11, 1950. 
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CHARLES P. STONE, 
Ass istant Attorney General. 

414-a-11 

Public property-Used exc1usively for a public purpose-Veterans housing 
project taken over by city from federal governmenL 

Facts 

In the early part of 1947 a veterans housing project was instituted in 
the City of Bemidji. The project was financed by the federal government, 
and has been operated since its inception by the city. In January of 1950 
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the federal government relinquished and transferred to the city all of its 
. contractional rights , including the rights to revenues from and its title and 
interest in and to the project. The relinquishment was based upon the 
representation by the city that in filling vacancies in the housing project 
it would continue to give preference to veterans and service men. 

At the present time there ar~ 39 dwelling units which rent for an aver­
age of $24 a month per unit. The units are occupied exclusively by veterans 
or families of veterans. The cost of upkeep is slightly less than the rental 
income. 

Question 

Is the property now owned by the City of Bemidji subjec t to ad valorem 
property assessment? 

Opinion 

We assume that the City of Bemidji has not proceeded under M. S. 1949, 
Sections 462.411 to 462.711 (The Municipal Housing and Redevelopment 
Act) or Sections 462.72 to 462.82 (The Emergency Housing Act). 

The City of Bemidji was organized and operates under a home rule 
charter. Chapter 1, Section 1, of. that charter authorizes the city to "take, 
hold, purchase, lease and convey all such real, personal and mixed property, 
within or without the limit of said district, as the purpose of the corporation 
may require, or the transaction or exigencies of its business may r ender 
convenient." Chapter 8, Section 1, of that charter provides that the city is 
empowered "to acquire, by purchase, condemnation, proceeding or other~ 
wise, any property, corporeal 01' incorporeal, wheresoever situa ted, either 
within or without t he limits of the city, which may be needed by the city, 
or any board or department thereof, for any public purpose whatever." 

This office has ruled t hat if the city councils of the home rule charter 
dties of Albert Lea and Austin were of the opinion that emergencies existed 
by reason of the lack of housing facilities for retUrned service men and their 
families, the charter provisions of those cities were sufficiently broad to 
authorize the cities to lease housing units from the National Housing Agency 
on a dollar a year basis, move them from their locations to the cities, and 
erect, operate and maintain them, provided that they were rented only to 
service men and their families, 

Opinion dated September 28, 1945, File No. 59-a-40 (copy enclosed) 

Opinion dated October 11, 1945, File No. 59a-40 (copy enclosed) 
and that no profit was to be made by the cities. 

See Opinion No. 206, 1948 Published Opinions of Attorney General 
This was on t he theory that the public good would be promoted by evidenc­
in« a proper regard for those returning from militnry service, and that the 
projects would be undertaken with the intention of preventing consequences 
which might reasonably be an tic ipated to result in public injury from the 
lack of shelter accommodations. 



404 TAXATION 

While the provisions of the charter of Bemidji and those of the char­
ters of Albert Lea and Austin are not identical, it is the opinion of this 
office that they are sufficiently broad to permit us to reach the same con­
clusion in the case of the City of Bemidji as we reached in the cases of the 
cities of Albert Lea and Austin. 

This office has also ruled that the home rule charter city of Red Wing 
has authority to accept from the federal government a gift of housing units 
such as those herein referred to, and to operate the project a s a public 
enterprise, if it is operated without the expenditure of any tax money, on 
the theory that in so doing the municipality is performing a public service 
and purpose for the benefit of its citizens. 

Opinion dated September 23, 1949, File No. 430, addressed to City Attor­
ney of Red Wing (copy enclosed) . 

Upon the basis of these opinions, it is our opinion that if a housing 
emergency existed in the City of Bemidji in January, 1950, when the City 
took over ownership of the housing units, and s till exists, and if the units, 
under the new arrangement, continue to be rented only to veterans and 
service men, and if the rentals are fixed at a figure intended to merely 
cover operating expenses and the intention is not to r ealize a profit (even 
though a slight profi t may be made from ·time to time), such property is 
entitled to exemption from ad valorem assessment as "public property used 
exclusively for a public purpose." 

See also Opinion dated April 11, 1950, File No. 414-a-11 (copy enclosed). 

Bemidji City Attorney. 
August 24, 1950. 
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CHARLES P. STONE, 
Assistant Attorney General. 

414-a-11 

Railroad property-Gross earnings tax-Exemption or commutation of ad 
valorem tax in lieu thereof-Determined by use of property-M. S. A" 
Sec. 295.02. 

Facts 

The Minneapolis, Northfield & Southern Railroad owns a tract of sev­
eral acres within the corporate limi ts of the village of Golden Valley, ad­
joining· its right of way. It is now proposed to have this tract rezoned from 
open development (residential) to commercial uses. If the tract is rezoned, 
it apparently wil1 then be leased to various industrial concerns, who will 
erect factories and other businesses upon it, and may possibly make use 
of the railroad's facilities. 



TAXATION 405 

Question 

Under these circumstances, will this tract of land be subject to ad va­
lorem taxation, or will the gross earnings tax which t he railroad company 
pays be in lieu thereof? 

Opinion 

M. S. A., Section 295.02, provides in part as follows : 

"Every railroad company owning or operating any line of railroad 
situated within, or partly within, this state shall, annually, pay intQ 
the state treasury, in lieu of all taxes upon all property within this 
s tate owned or operated for railway purposes by s uch company, includ­
ing equipment, appurtenances, appendages and franchi ses thereof, a 
sum of money equal to five per cent of the gross earnings derived from 
the operation of such line of railway within this state. 

• • • • • • • • • • .. 
The exemption from ordinary taxation of, or, more properly speaking, the 
substituted method of taxing railroad property is based upon the ass ump­
tion that it will be heJd and used for the purposes for which the railroad 
company was created and through such use will yield to the company an 
income, and to t he state a pel'centage thereof in lieu of direct taxation. 
Property held by a· railroad company not used for railroad purposes is 
taxable in the ordinary way where the railroad company's charter does not 
expressly provide for an exemption of all property. This rule has been 
applied to t he lands which have ceased to be used for railroad purposes 
and arc either leased to private parties or allowed to remain vacant, 

County of Ramsey v. Chicago, Milwaukee & St. Paul Ry. Co. (1885),33 
Minn. 537, 24 N. W. 313 

Whitcomb v. Ramsey County (1904), 91 Minn, 238, 97 N. W. 879 

State v. Chicago, St. P. M. & O. Ry. Co. (1918), 140 Minn. 440, 168 
N. W. 180 

and to lands held for railroad purposes in the indefinite future. 

City of St. Paul v. St. Paul, Minneapolis & Manitoba Ry. Co. (1888), 
39 Minn. 112, 38 N. W. 925. 

Based upon these authorities, the specific answer to your question is 
that the tract of land in question will be subject to ad valorem taxa tion when 
it is leased to private parties. 

It is our further opinion that if the tract of land is not presently being 
used for railroad purposes, and is not intended to be so used within a rea­
sonable time in the future, (and the proposal to have it rezoned for com­
mercial use by private parties would seem to negative any such intention) 
it is presently subject to ad valorem taxation, even though it has not yet 
been leased to private parties. 
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Ii and when the tract is leased to private parties and those parties erect 
bun dings thereon, those buildings will be assessable as personal property 
to the lessees. They should not be included in the real estate assessments 
made of the tract. 

See M. S. A., Sec. 272.03, Subd. 3 (3). 

See a lso 1948 Minnesota Assessors Manual, pp. 99-102, 164-165. 

CHARLES P. STONE, 
Assistant Attorney General. 

Golden Valley Vil1age Attorney. 
May 10, 1949. 

, 
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216-i 

Royalties-Received by vilJage 0 11 leased property-M. S. A., Sec. 299.01-
Minn. Const. Art. IX, Sec. 1. 

Facts 

Under date of July 23, 1945, the Village of AUl'ora, by quitclaim deed, 
acquired title to the following described property in St. Louis County: 

Elh SW1A-. N\V%. SWIA-, N% SE~ and SW1,4 SE%, all in Section 4, 
Township 58, Range 15. 

This property, commonly known as the Miller-Mohawk Mine, had been 
operated for many years as an open pit· underground operation. The known 
marketable ore had been exhausted, and the lease had been surrendered and 
the property reverted to the fee owners. These owners conveyed the property 
to the vi11age. 

After acquisition of the property, the village proceeded to plant some 
50,000 trees thereon within the next two years and claimed to be using it 
as a municipal fores t. 

Under date of September 21, 1948, the village leased the entire property 
to the Syracuse Mining Company for a term of fifty years, granting to the 
lessee the exclusive right to explore for, mine, take out and remove from 
the premises any and all iron ores and iron-bearing materials found on, in, 
or under the land, together with the full right and authority to make any 
use of the land necessary for these purposes including the right to con­
s truct buildings thereon, to strip and cave the surface, dump waste on the 
property and cut and use timber on the property for mining purposes. By 
the terms of the lea se, the village reserved to itself all merchantable tim­
ber upon the property and the right to enter upon the property to cut and 
remove the timber. The lease further provides that when and if the lessee 
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requires the use of any part of the surface of the property in connection 
with its mining operations, the village will be given six months to remove 
all merchantable timber from that part of the property. 

Question 

Is a royalty tax required to be paid upon the royalties paid under the 
terms of the lease by the Syracuse Mining Company to the Village of 
Aurora? 

Opinion 

M. S. A., Sec. 299.01, provides as follows: 

"There shaH be levied and collected upon aU royalty received during 
the year ending December 31, 1947, and upon all royalty received dur­
ing each calendar year thereafter, for permission to explore, mine, take 
out and remove ore from land in this state, a tax of 11 per cent. 

liThe increased rate provided hereby shaH be applicable to all royal­
ties received subsequent to December 31, 1946." 

The provisions of this section are clear. The royalties received by the 
village from the private mining company for permission to explore, mine, 
take out and remove ore are subject to payment of the royalty tax imposed 
by Sec. 299.01 unless they fall within that provision of Article IX, Sec. 1, 
of the Minnesota Constitution which exempts "public property used exclu­
sively for any public purpose." 

We assume that in acquiring the tract of real estate as and for a 
municipal forest, the Village of Aurora acted pursuant to the provisions of 
M. S. A'J Sec. 459.06. So long as the property was owned by the village 
and used as and for a municipal forest, it is our opinion that the property 
was entitled to exemption from taxation as public property used exclusively 
for a public purpose, under the provisions of Article IX, Sec. I, of the Min­
nesota Constitution. It is our further opinion that us soon as the property 
was leased to the private mining company, it lost its exempt status and 
became subject to taxation. 

County of Anoka v. City of SL Paul (1935), 194 Minn. 654, 261 N. W. 688. 
The rights given to the lessee by the terms of the lease are so broad, and 
so inconsistent with any claim that the property can stilJ be used as and 
for a municipal forest, that we do not believe the property can now be con­
sidered to be public property used exclusively for a public purpose, entitled 
to exemption from taxation. 

However, it does not follow that the royalties received by the village 
for permission to explore, mine, take out and remove ore from the property, 
are not exempt from taxation. These royalties themselves constitute prop­
erty. Since they belong to the village, they are public property and assum­
ing that they go into the general revenue fund of the village to be used, 
with other village moneys, for payment of proper village expenditures, they 
will be used exclusively for a public purpose. 
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"It is therefore our opinion that any royalties r eceived by the Village of 
Aurora for permiss ion to explore, mine, take out a nd remove ore from the 
property involved are exempt f rom payment of the royalty tax imposed by 
Sec. 299.01. 

Commissioner of Taxation. 
April I, 1949. 

INCOME 
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CHARLES P. STONE , 
Assistant Attorney General. 

414-A-ll 

Surtax-For Pay ment of Veterans Adjusted Compensat.ion Bonds-\Vhether 
Subject to Reduction by Credits-$5.00 Annual Tax-'Vho Required to 
Pay- M. S. A. , Secs. 290.06, Subds. 4 and 5; 290.361, Subd. 6; 290.061, 
Subd. 2. 

Ques tions 

1. Minnesota Statutes Annotated, Section 290.06, Subdivision 6, pro­
vides that the rates of taxation fixed by Subdivis ion 2 of Section 290.06 as 
the several rates to be applied in computing t he income taxes imposed by 
Chapter 290 upon individuals , estates, and trusts, are increased 6 per cent 
of such respective rates. It provides further t hat the increase of these rates 
of taxation shall be known as the sur tax· upon individuals, that the p roceeds 
of the surtax are pledged to the payment of the bonds authorized by Laws 
1949, Chapter 642, a nd that the surtax shall not be reduced below 5 per 
cent of the respective rates a s they are now fixed by Subdivis ion 2. 

Is the amount of the surtax imposed by Subdivis ion 5 of Section 290.06 
subject to reduction by the credits provided for in Subdivision 3 of Section 
290.06 ? 

2. Section 290.06, Subdivision 4, provides that the rate of taxation fixed 
by Subdivision 1 of Section 290.06 as the rate to be applied in comput ing 
the privilege and income taxes imposed by Chapter 290 upon corporations 
is increased 5 per cent of such rate. I t provides further that the increase in 
the rate of ta xation shall be known as the surtax upon corporations other 
than banks, that the proceeds of the surtax arc pledged to the payment of 
the bonds authorized by Laws 1949, Chapter 642, and that the surtax shall 
not be reduced below 3110ths of 1 per cent. 

Is the amount of t he surtax imposed by Subdivision 4 of Section 290.06 
subject to reduction by the credit provided f or in Subdivision 3 of Section 
290.06 ? 

3. Section 290.361, Subdivision 6, provides that the rate of taxation 
fixed by Subdivision 2 of Section 290.361 a s the rate to be applied in com­
puting the privilege and income taxes imposed by Chapter 290 upon national 
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and state hanks is increased 5 per cent of such rate. It provides further that 
the increase in the rate of taxation shall be known as the surtax upon na­
tional and state banks, that the proceeds of the surtax are pledged to the 
payment of the bonds authorized by Laws 1949, Chapter 642, and that the 
surtax shaH not be reduced below 4/ 10ths of 1 per cent. 

Is the amount of the surtax imposed by Subdivision 6 of Section 290.361 
subject to reduction by the credit provided for in Subdivision 3 of Section 
290.06 ? 

4. Section 290.061, Subdivision 2, provides that in addition to all other 
taxes imposed by Chapter 290, an annual tax of $5.00 fol' each taxable year 
is imposed upon the taxable net income for such year of all persons, except 
corporations, who are required to make returns by Section 290.37. 

Is such a person required to pay the $5.00 annual tax when his allow­
able deductions from gross income are in excess of his gross income as­
signable to this state? 

Opinion 

Question No. 1 

Minnesota Statutes Annotated, Section 290.06, Subdivision 2, provides 
that the income taxes imposed by Chapter 290 upon individuals, estates, 
and trusts, other than those taxable as corporations, shall be computed 
either by applying a stated schedule of rates to their" taxable net income, 
or, in the case of individuals whose adjusted gross income for the taxable 
year is less than $5,000, according to a stated schedule of taxes. Subdivision 
3 of Section 290.06 provides that the tax "due under the foregoing compu­
tation shall be credited with certain speci fied credits." 

The surtax due under Subdivision 5 of Section 290.06 is not a tax due 
under the computations set forth in Subdivision 2. It is an additional tax 
arrived at by using a percentage of the rates set forth in Subdivision 2. 
Since the credits permitted by Subdivision 3 are expressly limited to the 
taxes due under the computations provided for in Subdivision 2, it follows 
that the surtax imposed by Subdivision 5 is not subject to reduc t ion by 
the credits provided for in Subdivision 3. 

Under any other ruling, it would be possible to nullify the provision of 
Subdivision 5 that the surtax shall not be reduced below 5 per cent of the 
respective rates as they are now fixed by Subdivis ion 2, by merely increas­
ing the credits in Subdivision 3. 

Question No.2 

Section 290.06, Subdivision I, provides that the privilege and income 
taxes imposed by Chapter 290 upon corporations shall be computed by apply­
ing to their taxable net income in excess of the applicable credits against 
net income allowed under Section 290.21 the rate of 6 per cent. The surtax 
due under Subdivision 4 of Section 290.06 is not a tax due under the com-
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putation provided for in Subdivision 1. It is an additional tax arrived at 
by using a percentage of the rate set forth in Subdivision 1. Since the credit 
permitted by Subdivis ion 3 is expressly limited to taxes due under the com­
putation provided for in Subdivision I, it follows that the surtax imposed 
by Subdivision 4 is not subject to reduction by the credit provided for in 
Subdivision 3. 

Ques tion No.3 

Section 290.361, Subdivisions 1 and 2, provide that the tax imposed on 
national and state banks by Chapter 290 shall be governed by the provisions 
of Section 290.02, and shall be computed in t he manner provided by Chapter 
290 except that the rate shall be eight per cent instead of six per cent. 
Section 290.02 imposes a privilege tax upon corporations. The privilege and 
income taxes imposed by Chapter 290 upon corporations are computed ac­
cording to the provisions of Section 290.06, Subdivis ion 1. The surtax due 
under Subdivision 6 of Section 290.361 is not a tax due under the compu­
tation provided for in Subdivision 1 of Section 290.06. Since the credit per­
mitted by Subdivision 3 of Section 290.06 is expressly limited to taxes due 
under the computation provided for in Subdivision I, it foHows that the 
surtax imposed by Subdivision 6 of Section 290.361 is not subject to reduc­
tion by the credit provided for in Subdivision 3 of Section 290.06. 

Question No.4 

We answer this question in the affirmative. 

Section 290.061, Subdivis ion 2, imposes a new and additional tax upon 
the taxable net income for each taxable year of all persons other than cor­
porations. Section 290.01, Subdivision 22, defines "taxable net income" as 
the net income a ssignable to this state, and pl'ovides that it shall be deter­
mined a s provided in Sections 290.17 to 290.20. Section 290.18 provides that 
the taxable net income shall be computed by deducting from the gross in­
come assignable to this s tate deductions of the kind permitted by Section 
290.09. 

The new ~nnual tax is a flat sum of $5.00 and is not dependent upon 
any deductions, credits or rates of taxation such as apply in the computa­
tion of the taxes upon taxable net income under other provisions. It fol. 
lows that the $5.00 annual tax is imposed without regard to tax liability 
for taxable net income under other provisions of law. It is our conclusion 
that if a person, other than a corporation, has net income assignable to 
the State of Minnesota, he is liable for the $5.00 whether or not he has 
taxable net income subject to tax under other provisions of law. 

Commissioner of Taxation. 
August 22, 1949. 

GEORGE B. SJOSELIUS, 
Deputy Attorney General. 

631 
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233 
Taxpayer - Individuals res iding on Fort Snelling reservation - M. S. A., 

Chapter 290; 63 Stat. 675; 54 Stat. 1059. 

Ques tion 

Are individuals residing in the area embraced in the Fort Snelling Reser­
vation subject to the provisions of Minnesota Statutes Annotated, Chapter 
290 (the Minnesota Income Tax Act) ? 

Opinion 

By Laws 1889, Chapter 57, the State of Minnesota ceded jurisdiction 
to the United States of the territory embraced within the Fort Snelling 
Reservation, reserving from the cess ion of jurisdiction so granted only the 
right to serve civil and criminal process lawfully issued under authority of 
the state or departments thereof, and the right to make arrests . The state 
thus surrendered exclusive jurisdiction except as to the two specified reser· 
vations, I t is clear that since it granted such exclusivc jurisdiction to the 
United States, the State of Minnesota could not lawfully impose a tax upon 
income received by either rcs idents or nonresidents of Minnesota from serv· 
ices performed on the resCI'Vation, unless Congress granted consent thereto. 
But Congress has granted such consent, 

By the Act. of April 12, 1939, C, 59, Tit.le 1, Sect.ion 4, 53 Stat. 575, 5 
U. S, C. A., Pal'. 84a, (the P ublic Salary Tax Act) , employees of the United 
States Government were rendered subject to taxation by the state within 
which they reside, regardle~ of whether or not their compensation was 
earned on a federa l l'ese L'vation. This resu lted in the anomalous s ituation of 
a state being able to tax its own }'esidents who were federal employees 
for income earned on a f ederal reservation, and being able to tax non-resi­
dent f ed&ral employees, whether living on or off the resel'Vation, for income 
earned within the state proper, but being without authority to tax non­
residents, federal and non-federal employees alike, and whether they lived 
on or off the reservation, for income earned on the r eservation. To correct 
this s ituation Congress, on October 9, 1940, passed Public Act No. 819, 64 
Stat. 1059, 4 U. S, C. A., Pal'. 14, Section 2 of which reads : 

" (a) No person shall be relieved from liabili ty for any income 
tax levied by a ny State, or by any duly constituted ta xing authority 
therein, having jurisdiction to levy such a tax, by reason of his residing 
within a Federal area or receiving income from transactions occurring 
or services performed in such area; and such State or taxing authority 
shall have full juri sdic tion and power to levy and collect such tax in 
any F ederal area within such State to the same extent and with the 
same effect a s t hough such area was not a Federal at'ea. (b) The pro­
visions of subsection (a) shall be applicable only with r espec t to income 
or receipts received after December 31, 1940." 
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The construction of these federal statutes has been passed upon directly 
by the Pennsylvania Supreme Court in the case of Kiker v. City of Phila­
delphia (1943),346 Pa. 624, 31 At!. (2d) 289, cert. denied 320 U. S. 741, 64 
S. Ct. 41, 88 L. Ed. 439. In that case the Commonwealth of P ennsylvania 
in 1827 had ceded 'exclusive jurisdiction to the United States of League 
[gland, a navy yard lying within the corporate limits of the city of Phila­
delphia, reserving only the right to serve civil and criminal process. Pur­
suant to permission conferred by the legislature, in 1939 the city of Phila­
delphia enacted an ordinance providing for a tax on all incomes earned 
within the municipality. Kiker, a resident of New Jersey who was em­
ployed by the United States Government at the League I sland Navy Yard, 
sought to restrain the imposition by the city of a tax upon his salary. In 
affirming the decision of the trial court dismiss ing the bill in equity, the 
Supreme Court said : 

44Having determined that Public Act No. 819 permits this Common­
wealth and its subdivisions to enact legislation taxing the incomes of 
persons engaged on Federal reservations lying within the State's terri­
tory limits or boundaries, and that this statute as so construed does not 
violate the Constitution of the United States, we next pass to a con­
s ideration of the construction and applicability of the income tax ordi­
nance of the City of Philadelphia. That ordinance, enacted on Decem­
ber 13, 1939, pursuant to permission of the legislature conferred upon 
that City by the Act of Assembly of August 5, 1932, P. L. 45, Sterling 
Act, 53 P. S., Secs. 4613-4615, provided for a general nondiscriminatory 
tax inter al ia, on all incomes earned within that municipality. Although 
plaintiff's salary was at that time immune from the levy, when the immu­
nity was removed by Public Act No. 819, which receded to Philadelphia 
jurisdiction to impose taxes on League Island, the ordinance became 
applicable t here without further action by either the State legislature 
or city council. ..... Plaintiff argues that the phrase of the ordinance 
'in Philadelphia' excluded League Island because it is not within Phila­
delphia. This contention is without merit, for obviously that phrase was 
intended to mean within the geographical limits of that City. As is 
clearly shown by the Act of February 2, 1864, P. L. 21 (inco'rporating 
the City) and the statutes granting consent to its purchase and ceding 
jurisdiction over League Island, as well as the Federal government's 
Certificate of Acceptance thereof, the reservation is within the City's 
territorial bounda ries, and the area comprising the island is not, by the 
phrase 'in Philadelphia' excluded from the rest of the City where the 
tax is clearly applicable. See Rainier Nat. Park Co. v. Martin, D. C. 
18 F . Supp. 481, affirmed 302 U. S. 661, 68 S. Ct. 478, 82 L . Ed. 611; 
Standard Oil Co. v. California, supra, 291 U. S. page 243, 54 S. Ct. 381, 
78 L. Ed. 776 .• •• 

"We conclude, after carefully considering all of the arguments ad­
vanced by plaintiff, that the Philadelphia income tax ordinance is ap­
plicable to him, and that, as so applied, it is not unconstitutional." 

See al so City of Philadelphia v. Cline (1946), 168 Pa. Super. 179, 44 
At!. (2d) 610, cert. denied 828 U. S. 848, 66 S. Ct. 1120. 
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The pertinent sections of Chapter 290 (the Minnesota income tax act) 
are 290.03, 290.08 (7) and 290.17. Section 290.03 provides for the imposi­
tion of an annual tax upon the taxable net income for the year of: 

"(2) Res ident and non-resident individuals, except that no non­
resident individual shall be taxed on his income from compensation for 
labor or personal services within this state during any taxable year 
unless he shall have been engaged in work within this state for more 
than 150 working days during such taxable year"; 

Section 290.08 (7) provides that salaries, wages, fees, commissions or other 
compensation received from the United States , its possessions, its agencies 
or instrumentalities by federal employees residing in "Federal areas" shall 
be excluded from gross income for all taxable years ending prior to J anu­
ary I, 1941. And Article 8-6 of the 1947 Rules and Regulations promulgated 
by the Commissioner of Taxation (which have the force and effect of law) 
provides that the exemption referred to in Section 290.08 (7) does not apply 
after December 31, 1940. Section 290.17 provides that the entire income of 
all resident taxpayers from compensation for personal services shall be as­
signed to Minnesota, and the income of non-resident taxpayers from such 
source shall be assigned to Minnesota if, and to the extent that, the services 
are performed within Minnesota. 

Under the authority of the two federal acts heretofore referred to, and 
the Kiker case, it is our opinion that alI individuals residing in the area 
embraced in the Fort Snelling Reservation are subject to the provisions of 
Minnesota Statutes Annotated, Chapter 290. 

Commissioner of Taxation. 
October 4, 1949. 

LEVIES 
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CHARLES P. STONE, 
Assistant Attorney General. 

531-K 

County Agricultural Societies - M. S. A. 38.27 has general application 
throughout the state. This opinion follows that of August 81, 1948, and 
reverses that of November 2, 1949. 

Opinion 

On August 31, 1948, an opinion of the Attorney General was written 
addressed to the County Attorney of Freeborn County (File 519a). The sub­

-jed of that opinion was M. S. A. 38.27, by the terms of which county boards 
are authorized to levy a tax not to exceed one-half mill upon all property 
subject to taxation in the county and to appropriate and pay over the pro-
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ceeds of the tax when collected to any agricultural society of the county 
which is a member of the state agricultural society to assist the society in 
paying its financial obligations u now or hereafter created." 

In that opinion, following the doctrine of State v. 'Vashburn, 224 Mimt. 
269, 28 N. W. (2d) 652, and citing earlier cases to the same effect, the 
opinion was expressed that the county board of Freeborn County had author­
ity to make the appropriation and to levy the tax mentioned. 

It was therein intimated that, under the doctrine in the Washburn case, 
the section applied to all counties of the state. 

On November 2, '1949, an opinion was rendered to the County Attorney 
of Fillmore County (same file) in which the opinion was expressed that 
the section of the statutes cited was limited in its application by the title 
of the 1927 act which was its source. 

Since the second opinion was rendered, both opinion$ have been recon­
sidered by several members of the staff. I have concluded that the opinion 
dated November 2, 1949, is incorrect in its conclusion. 

I have now concluded and it is my opinion that, since the adoption of 
Minnesota Revised Statutes by the act of March 8, 1945 (M. S., Preface, 
p. 6), M. S. A. 88.27 is of general application in all counties of the state. 
This conclusion is consistent with the doctrine in the Washburn case. 

Fil1more County Attorney. 
December 14, 1949. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

619-A 

Musical entertainmen,t- Cities of the third class-May levy tax for musical 
entertainment under provisions of charter, or under M. S. A., § 449.08, 
subject to the tax limitations levy as provided for in the charter. 

Questions 

" (a) Does Sec. 449.08, M. S. A., take precedence over our Charter 
so that we can levy one mill for music purposes rather than one-half 
mill as provided by Charter, subject, of course to maximum of $2,000 
a s provided by said Sec. 449.08? 

"(b) In the event Sec. 449.08, M. S. A., takes precedence over our · 
Charter, can we levy this amount in excess of the 24 mill maximum 
provided by our City Charter ?" 
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Opinion 

Section 54 (No. 12) of the city charter reads as follows: 

UA musical entertainment fund, for the support of which fund the 
city council is authodzed to annually levy against the taxable property 
of the city a tax ill amount not exceeding a sum producible from onc­
half mill on the dollar of the latest assessed valuation of such taxable 
property prior to the time of every such levYi provided, that the amount 
of such tax and the expenditures therefrom shall be otherwise limited 
and controlled in accordance with the provisions of Chapter 426, Gen­
eral Laws 1917." 

Laws 1917, c. 426, l'cfen:ed to therein, have beert,.r:epealed. M. S. A. § 449.08. 
Section 449.08 authorizes cities of the third clrss to levy a tax of not ex­
ceeding one mill on all taxable property within the city for the purpose of 
providing musical entertainment fOl' the general public, subject to an annual 
expenditure of $2,000 for such purpose. 

Section 55 of the city charter, before amendment, contained a tax levy 
limitation of 12 mms, excepting from such limitation f unds No. (1), inter­
est fundi No. (2), sinking fund; No. (4), library fund; No. (5), park fund; 
No. (9), permanent improvement fund; and No. (14), hydrant rental, street 
lighting and electric power f und. It will be noted that fund No. (12), now 
under consideration, was not included in the funds excepted from the tax 
limitation levy ofa 12 mills. Obviously, in computing the aggregate amount 
authorized to be levied under this section, the entertainment fund, No. (12), 
should be included. It appears that § 55 of the charter has been amended, 
and the amended section now reads as follows: 

"That annual amount to be levied for general taxation in any year 
for 811 said funds, shall not exceed twenty-four (24) mills on the dol­
lar of t he latest previous assessed valuation of all taxable property in 
the City, and any levy in excess of such limitations, shall be void as 
to the excess." 

This amendment containing a tax levy limitation of 24 mills does not, as 
provided for in t he original section, except any funds in computing the 
aggregate amount of taxes authorized to be levied. The term "for all said 
funds" as used in the amended section includes the entertainment fund 
No. (12). 

In our opinion the city may levy a tax for musical entertainment under 
§ 54 (12) of the city charter or under M. S. A. § 449.08, subject, however, 
in either case, to the 24 mill limitation as provided for in the amendment 
of § 55 of the ci ty charter. 

We have examined attorney general's opinion dated March 19, 1941, file 
519-H referred to in your letter, and find no inconsistency therein with the 
conclusion above stated. The charter provisions considered in connection 
with the above referred to opinion contain no express limitations such as 
those set forth in § 55 of your city charter. 
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As bearing upon specifie charter provisions in conflict with general 
laws, see 

937. 

Grant v. Berrisford. 94 Minn. 45, 101 N. W. 940, 1133; 

Turner v. Snyder, 101 Minn. 481, 112 N. W. 868 ; 

American Electric Co. v. City of Waseca, 102 Minn. 329, 113 N. W. 899; 

Northern Pacific Railway Co. v. City of Duluth. 153 Minn. 122, 189 N. W. 

Brainerd City Attorne~ 
March 16. 1949. 

VICTOR J. MICHAELSON. 
Special Assistant Attorney General. 

519-H 

236 
Road and bridge-Town meeting-Record of proceedings-How proceedings 

can be attacked-M. S. A. 365.10. 275.10. subd. 4. 212.03. 

Facts 

At the recent town meeting in the town of Carlston a motion was made 
by a voter to levy a tax of $7,000 for road and bridge purposes. The motion 
was seconded. Thereupon, t he chairman called for a vote of those in favor 
and there was no response. He then called for a vote of those opposed and 
there was no response. Thereupon, the chairman declared that it appeared 
to him that the motion was carried. 

Thereafter, the town clerk in the minutes of the meeting made a record: 

"On motion, it was ordered, that the following sums of money be 
raised by tax upon .the taxable property in said Town for the following 
purposes for the current year: 

For Road and Bridge .......................... .... ............. ......... $7.000.00 
For Town fund ........................ _ .............. ...... ...... .. ......... __ 1,000.00" 

The record discloses nothing about the vote. 

Questions 

1. Was there a legal proceeding for the levy and collection of $7,000 
in taxes for road and bridge purposes ? 

2. If the proceedings were not r egular, what steps should be taken by 
the town officers to hold another meeting and make a proper levy? 
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Opinion 

The law usually requires towns to make written records of their trans­
actions and proceedings had at their meetings, and such a record is conclu­
sive of the facts stated so long as it stands as a record. 52 Am. Jur., Towns 
and Townships, Sec. 14. 

Under direct attack a r ecord does not import verity. No presumption 
arises to support it, and it can survive only in the event that it speaks the 
truth and is free from error. However. a record so far denotes absolute 
verity that it is not subject to col1atel'al attack unless it is a nullity. The 
general rule applies only to such records a s are r equired by law to be made 
and kept. 45 Am. Jur., Records and Recording La,,!:,s , Sec. 9, p . 423. 

M. S. A. 365.10 I'elates to the powel'S of town meetings. Among the 
powers enumerated is the power to vote money for the repair and construc­
tion of roads and bridges. Of course this really means to levy a tax for 
this purpose. 

'rhe procedure I'elating to tax levies requires that the levy be certified 
by the town to the county auditor. The law call s this a return. M. S. A. 
275.10, subd. 4. Necessarily, this return or certificate showing the levy is 
in writing. Without doubt, that is the reason that the clerk made the rec-
01'<1 in the minutes above set forth. 

'4The general rule that records cannot be contradicted by parol evi­
dence has quite generally been ex tended to technical a nd legal require­
ments, conformity with which is recited in records; and so, where the 
records of a city council, kept as required by law, recited that an ordi­
nance was enacted in a certain manner, as by vote of two-t.hirds of the 
council, under s uspension of the rule requiring three readings on three 
different days, parol evidence was held inadmissible to contradict the 
recital, as illus trated by Roberts v . Street Improv. Dist. (1922), 166 
Ark. 248, 245 S. W . 489, and Lewis v. Fon-est City Special l mprov. 
Dist. (1923), 156 Ark. 356, 246 S. W. 867." 98 A. L. R. 1232. 

Of necess ity, the pres iding officer at a legislat ive meeting has authority 
to declare any proposed measure carried or that the motion or resolution 
failed to carry. Thereupon, any member present, in conformity with rules, 
may appeal from the rr;Hng of the chai rman, whereupon the chairman is 
I'equired, the motion being seconded, to put to a vote of those present 
whether the chair is sustained or overruled. In this case under considera­
t ion it does not app~ar that any appeal was taken it'om the ruling of the 
chairman and accordingly the clerk has recorded that this action was taken 
as declared by the chai rman. It is my opinion that on the face of t he record 
it appears that the levy of taxes in the sum of $7,000 was made for road 
and bridge purposes. 

The method of calling special town meetings is s pecified in M. S. A. 
212.03. If a special town meeting should be called in pursuance of authority 
of this section, it would appear to me to be proper that a voter, after the 
meeting is organized, make a motion to approve the minutes of the annual 



418 TAXATION 

town meeting held in March, 1950, whereupon the question would be before 
the meeting whether the meeting should approve the minutes of the clerk 
as he has written them. If they are disapproved, and if the notice calling 
the special meeti ng makes due provision therefor, a motion could then be 
made to levy the amount of tax which the meeting shall choose to levy. 

The motion might be in different form . It might be made to disapprove 
t he minutes of the March, 1950, annual meeting in so far as those minutes 
l'elate to the levy of taxes for road and bridge purposes. 

Attorney. Town of Carlston. 
March 30, 1950. ... 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

519·K 

School districts - Reorganized - Where component former districts have in 
some cases levied taxes and in other cases no taxes were levied desires 
to levy one uniform tax-method outlined. 

Facts 

Several school di strict s in Renville County have been reorganized into 
one district. The reorgan ized district includes t he district in which the vil­
lage of Renville is situated. I assume tha t most of the districts r eorganized 
were common school dis tricts and that the Renville district was an inde· 
pendent district. The reorga,nized district is an independent school district. 

At the annual meeting in several of the common school districts, taxes 
were voted a s r eqtired by law. The taxes voted in the several common school 
di s tricts were in varying amounts so that, if the taxes so levied are spread, 
the taxes in one such district will not be at a rate uniform with the taxes 
spread in other districts. Some common school dis tricts failed to levy any 
taxes at all . 

You comment that t his gives ri se to a situation which will be unjust 
since the tax rate in the various component areas of the district will have 
no uniformity. 

Ques'tion 

As I understand your problem, the thing t hat you are trying to accom­
plish is that such steps s haH now be taken as will produce a situation simi­
lar to t hat which would have existed if all of the reorganized dis tricts had 
been included in one district before any taxes were levied by s uch ·districts. 

Opinion 

Without dealing with the specific questions submitted in your letter, 
think that we ge t at the meat of the problem as hereinafter outlined. 
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The present reorganized district is the successo r of each former dis­
trict, the area of which is now entirely included in the reorganized district. 
So, the board in the reorganized district is the successor of the governing 
body in each former district which is now entirely included in the reorgan­
ized district. That being the case, I suggest that the present board in the 
reorganized district adopt a resolution revoking each tax levy heretofore 
made by any school board heretofore existing in a dis trict, the area of which 
is now included in the reorganized district. The clerk of the reorganized 
dis trict will then transmit a copy of that resolution to the county auditor. 

Then, the boa rd in the r eorganized district will levy its taxes just as 
though the district had always existed as it now exists. Such tax levy wil1 
be certified to the county auditor by the clerk of the reorganized district 
and wiII be spread by the county auditor over the entire present district. 
The result will be the same as though the tax levies had not been made in 
the individual di stricts and the result will be the same as though this dis­
trict had always existed with its present boundaries. 

Now, if this does not solve your problem, let me know and I wil1 try 
to consider the s peci fi c questions submitted. But I think that thi,s is a solu­
tion to the problem which confronts the board. 

This opinion docs not apply to a tax levy made to pay bonded indebted­
ness . 

Renville County Attorney. 
November 29, 1960. 

MONEY AND CREDITS 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

519-M 

Assessed valuation - Va luation placed on money and credits - Assessed 
valuation or money a nd credits in City of Benson as equalized in 1942 
is not to be included in determining "assessed valuation" of taxable 
property within the meaning of the City of Benson Charter . 

Facts 

"The City of Benson is governed by a charter ndopted in February, 
1908. This charter permits a levy for taxes for any purpose, except 
special purposes enumerated in the charter, in an amount ench year not 
exceeding 2% of the 'assessed valuation.' (ChaTtel' - ChapteT 6, Sec, 2.) 

"There is no limitation on the tnxes that may be rn ised for the 
special purposes mentioned except as therein provided. 
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"The a ssessed valuation of the real and personal property. as 
equalized by the Department of ,Taxation in 1948, for the City of Benson, 

was $1,043,276.00. This figure e mploys a valuation on rural homestead 

property at 33% % of the full and true value, and on all other home­
steads a t 40 9'0 of the t rue and f ull value. The value of money and 
credi ts, as finally equa lized in 1942 for the City of Benson, was 

$688,051.00. If th is value could be added to the value of t he real and 
persona l property mentioned to determine the amount of the 'assessed 

val uation' upon which the tax levy limi tation is calculated, t he a mount 

t hat the City could raise under t he cha rter would be much greater t han 
otherwise," 

Question 

Should the assessed valuation of money and credits in the City of Ben­
son, as finall y equalized for t he year 1942, be included in determining the 
1950 "assessed valuation" of t he taxable property of said city within the 
meaning o{ Chapter V, Sec. 2, of said Chnrtel" of the City of Benson: 

Opinion 

The question is answered in the negative. 

Chapter V, § 2, of the Charter of t he Ci ty of Benson, so far as here 
mat.er ial, provides : 

"The City Council shall have the power to levy upon all t he taxable 
p.roperty of said City taxes 1.0 provide for the current expenses of the 
Cit y government. and f or the acquiring . improving and maintaining 
of public grounds and the construction of buildings and improvements 
of a public character, and for other purpose; conducive to good order, 
general welfnre, health, cleanliness and protection against crimej pro­
vided, that all taxes levied for a ny purpose except special taxes herein­
nfter enumerated, shall in no year exceed two per cent of t he assessed 
valuation." 

Obviously. the phrase "assessed valuation" in the above quoted provi­
s ion of the charter refers back to the phrase "taxable property." Thus, t he 
limitation of the proviso is tha t a ll t axes levied for any purpose other than 
special taxes shall in no yea r exceed two pel' cent of t he assessed valuation 
of the taxable proper ty of t he city. A limitation of two per cent of the 
uassessed valuat ion" is equal to a limitation of 20 mills on the dollar. 

L. 1911 , c. 285. provided for the separate tuxation of money and credits 
on the basis of three mills against the f ull value t hereof and provided fur­
t her that the money llnd credits tax paid thel'eunder "shall be a pportioned, 
one-sixth to the revenue fund of the State of Minnesota, one-sixth to t he 
coJnty revenue fund, one-third t.o t he city, village or town and one-third 
to the school district in which the property is assessed." The pertinent 
provision of § .I , c. 285, L. 1911, foll ows: 
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.. 'Money' and 'credits' as the same nre defined in section 798, 
'Revised Laws of 1905' are hereby exempted from taxation other than 
t hat imposed by t.hi s act and s hall hereaHer be s ubject to an a nmu'I l 
tax of .hree milts on each dollar of the fnir ("ash "nlue thereof," 

That was a cleal' legislative direction lhat money and credits should 
thereafter be subject to no other tax than an annllal tax of three mills on 
each dollar of the fair cash value thereof. 

In 1943 the legis lat ure suspended the tax on money and credits for the 
years 1943 and 1944. L. 1943. c. 656. § 30. In 1945 the legislature specifically 
and completely exempted money nnd cl'cdit.s f ro m taxation. L. 1945, c. 1153, 
§ I (now coded as M. S. 1949, § 285.021). 

Attol'l1cy General's opinion No, 361 of t.he 1930 Report, file 6 14-R, 
dealt with the construction of what was then G. S. 19:13, § 1727, now coded 
us M, S. 19411, § 426,04. That statute then provided, as it now provides, that 
t he governing body of nny city of the fourth class in this state is authorized 
"to annually levy taxes against the taxable property in any s uch city for 
all general city and municipal purposes, no t exceeding 25 mill s on the 
dollar of the assessed valuation of the c ity ," One of the questions consid­
e red in that opinion of the Attorney General was: 

" In computing the tux levy provided for unde r section 1727, C. S. 
1923, •• • should the va luations placed on moneys and cr edits be 
included or excluded in determining the tnxuble va luation '! " 

That opinion concluded that " moneys and credits should be excluded in 
calculating the amount of tax which may be lev ied" under the statute then:! 
involved. 

The writer of the opinion of the Attorney General dated February 6, 
1930, said: 

" It is cleal' that under the cuse of Hicken v. Board of Educat ion 
of the City of Duluth, 153 Minn. 120, 189 N. W. 709, moneys and credits 
should be included in determining the assessed va luat ion of any munic­
ipality under statutes authorizing t he issuance of bonds. It does not 
follow from this dec ision, however, that the same rule would apply to 
statutes such as those above cited levying a tax . 

... • • The five mill s which the county may levy under section 2060 
could not be collected on the moneys and credits . The deficit arising 
from that fact would have to be collected fl'om the other rcal and 
personal property which would mean that it would be taxed a t a rate 
somewhat greater than five mills for county purposes. 

"Similarly under General Statutes 1923, section 1727, if a city of 
the fOU1·th class should levy as taxes an amount of money equal to 
25 mills on the dollar of the assessed valuation including moneys and 
credits the auditor would have to spread the entire tax against the 
l'eal and personal pl'operty excluding moneys and cl'edits which would 
result in that property paying a tax in excess of 25 mills for city 
purposes. 
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"It seems to us "that this result was not contemplated by the legis­
lature and that when the levy was put at 25 mills under section 1727 
for city pur'poses •• • it was intended that that pel'centage should be 
figured on the property which would be called upon to pay the levy, 
and the portion of the assessed valuat ion represent.ing moneys and 
credits, which would not contribute in any way to pay the levy, should 
not be included in figuring the percentage." 

The reasoning 'of the opinion of the Attorney General dated February 6, 
) 930, is equally applicable to your question. 

As hereinbefore noted, by L. 1945, c. 453, § I (M. S. 1949, § 285.021, 
s ubd. 1 ) I the legis lature specifically and complete ly exempted money and 
credits from taxation. 

L. 1945, c. 463, specifically provided that the exemption granted thereby 
should not preclude the taking of money and credits into account in deter­
mining the assessed value t hereof as finally equalized in 1942 "for the pur­
pose of computing the limit of indebtedness prescribed by any general law 
or by the special law or home rule charter" unde r which t he municipality 
operated, nor preclude the taking of such money and credits into account 
"for t he purpose of determining sa laries of public officers, or for any other 
purpose." 

But § 2 of c. 453, L. 1945, quite significantly. provided : 

"Any county, city of any class. village, borough, or town, may, not­
withstanding any millage limitation imposed by law or home rule 
charter, levy a tax in excess the reof, but not in excess of the tax on 
money and credits, assessed in said political s ubdivis ion for the year 
1942, and apportioned to it in 1943 as provided in Mason's Minnesota 
Statutes of 1927, Section 2349." 

The provision of the statute last above quoted is now coded as M. S. 
1949, § 285.143. The obvious purpose of M. S. 1949, § 285.143 is to enable 
municipalities to recoup the loss in taxable income which they s uffered 
through the repeal of the money and credits tax law. See Governmental 
Research Bureau, Inc. v. Borgen, 224 Minn. 313, at 321, 28 N. W. 2d 760. 

It was never intended by the legislature by the enactment of what is 
now § 285.143 that the municipality should thereby gain a better position, 
so far as tax receipts are concerned, after the repe"al of the money and 
credits law than it had before. The purpose of the statute was merely to 
enable the municipality to recover the loss in taxable income which it 
suffered by reason of the repeal of the money and credits tax law. Nothing 
more. Nothing less. 

Prior to the suspension and repeal of the money and credits tax law, 
the City of Benson was en titled to one-third of all taxes paid to the county 
treasurer of its county under the provisions of the money and credits tax 
law. During the existence of the money and credits tax law, the City of 
Benson was not authorized under its charter to levy a n amount equal to 
20 mills on the dollar against the assessed va lue of money and credits 
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within the municipality as finalJy equalized, because, under the money and 
credits tax law, money and credits were exempt from taxation except f or 
the annual tax of t hree mills on each dollar of the f ai r cash va lue thereof . 
To say that the City of Benson may now apply to the assessed valuation 
of money and credits in that municipa li t y for t he year 1942 i ts charter limita­
tion of 20 mills on the dollar would not only enable the City of Benson to 
do something which it could not do d L1 ring the existence of the money a nd 
credits tax la w, bu t would do violence to the express lang uage of t he legis ­
latur e used in what is now § 285.143. 

M. S . 1949, § 285.143 cont rols and is disposi t ive of your question . The 
City of Benson may, notwithstanding a ny millage limi tation imposed by 
law or home J'ule charter, levy a tax in an a mount equal to the amount 
apportioned to t he city in 1943 upon the bas is of the 1942 assessment of 
money a nd credits in the City of Benson, 

Public Examiner. 
September 12, 1950. 
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LOWELL J . GRADY, 
Assis tant Attorney GenCl'al. 

614-R 

Exemption - Motor vehicle owned and 11 5o;t'd exclusive ly for village purposes 
is exempt from taxation-Const . Art. IX, Sec. 1. 1\1 . S. 19·19. 168.012. 
furnis hes a r ea sonable means of identi6cation of publicly owned vehicles. 

Facts 

liThe Village of St. Louis Park )'ecently acquired a n automobile 
which it desires t o place at the disposal of t he Village Engineer. The 
Council considers it des irable that there be no sign on the car indica t ing 
that it is a Village car because the Eng ineer is often called upon to 
make investigations where it would be desi rable that he appear in a 
private automobile. 

uThe Village Clerk is aware of the requirements of Sec. 168.012 
which requires s uch a sign on tax exempt vehicles. He therefore made 
application to the Regis t rar of Motor Vehicles for registra tion on this 
automobile as a non-tax exempt vehicle and tendered the r egular 
license f ee. Registration was r efused on t he ground that Sec. 168.012 
requires a ll vehicles owned by municipalities to be labeled and tax 
exempt." 
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Question 

Does Sec. 168.012, supra, require that all municipal automobiles be 
registered as tax exempt vehicles and labeled unless they come within the 
exception of police and fire vehicles specified in t he act, and does it follow 
that a vil1age cannot register a vehicle a s non tax exempt? 

Opinion 

M. S. 1949, 168.012 relates to motor vehicles and the taxation thereof 
and issuing licenses therefor. Certain motor vehic1es are specified in this 
section to be exempt from taxation. Among vehicles exempt from taxes are 
t hose owned by the state or any political subdivision thereof. A village is 
not required to pay a tax on a motor vehicle which it owns. The language 
of this section that such vehicles shall be exempt is specific. Nevertheless, 
such vehicles are subject to registration. It is required that such vehicles 
display tax exempt number plates furnished by the registrar of motor 
vehicles at cost. Then, in the section, we read this language: 

" •• •• Tn the case of vehicles used in genera l police work the 
passenger vehicle classification license number plates shall be displayed 
and furnished by the registrar at cost; but the exemption herein pro­
vided shall not apply to any vehicles, except such vehicles used in gen­
el'a} police work, unless the name of the state department or political 
subdivision owning such vehicle shall be plainly printed on both sides 
thereof in letters not less than 2 1~ inches high, one inch wide and of a 
% inch s troke . •• • " 

More detail is stated as to the printing. Tn this section, we further read: 

II •• • The owner of any such vehicle desiring to come under t he 
foregoinJ?: exemption provisions shall first notify the chief of the state 
tnmk highway patrol who shall provide sui tahle seals and cause the 
same to be affixed to any such vehicle . ••• " 

Public property used exclusively for any public purpose shall be exempt 
from taxation . Minn. Canst. Art. IX, Sec. 1. So, in my opinion, if this auto­
mobile owned by the vi11age of St. Louis Park. in other words, owned by 
the public, is used exclusively for a public purpose, it is not subject to taxa­
tion and no act of the legislature \VitI make it subject to taxation. But the 
Rct of the Ielrislature does provide f 01" identification of t he unit and makes 
regulations as to how the law shall be administered to obtain the identifica­
tion. In Foster v. City of Dulut.h, 120 Minn. 484, 140 N. W . 129, Judge Bunn, 
in the opinion, very concisely and plainly deals with the subject of the in­
abiJity to tax public property devoted to a public use. He plainly states 
that the reason that it is not subject to taxation is not because of any pro­
vision in the statutes declaring it exempt but because of its character as 
public property devoted to a public use. 

While the legislature is not at liberty to tax thi ~ property, it is at 
liberty to provide means by which the automobile may be identified and 
to set up procedure to obtain the plates which will identify it. I believe 

/ 
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there is no doubt that it has the right to require that public vehicles be 
labeled, 8S this act requires them to be labeled. There has been abuse of 
the use of public vehicles for private purposes and, doubtless, this s tatute 
is considered to safeguard against such abuse. 

It appears to me that the licensing authority. knowing that this vehicle 
is owned by a village and used for public purpose, has no right to collect a 
tax upon the vehicle, even though the village offers to pay such tax. And I 
see no right on the part of the village office:cs to pay a tax upon a vehicle 
which the Constitution says is not subject to taxation. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

St. Louis Park Village Attorney. 
November 30, 1960. 
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632-a-14 

Personal Property - Abatement - Taxes on motor vehicles licensed in 
1949 - Abated in full - Minn. St. 1945, § 168.06, Subds . 1 and 7; 
L. 1949, c. 694, § 3, Subd. 5; §§ 5 and 6. 

Facts 

L. 1949, C. 694, Sec. 3, Subd. 5, reads in part as fo llows : 
"If such motor vehicle be registered and taxed under this nct for a frac­

tional part of the calendar year only, thon such ad valorem tax shall bE' 
reduced in the percentage which s uch fractional part of the year bears to 
a full year," 

Question 

" Whether the taxes resulting from the assessment of new auto­
mobiles in a dealer's hands on May 1. 1949, in instances where the 
automobiles were sold and, subsequently during the calendar year were 
licensed as motor vehicles, may be abated in full in accordance with 
the language of M.innesota Statutes] 945, Section 168,06, Subdivision 7, 
or may be abated only on a pro rata basis as provided for under Laws 
of Minnesota, Chapter 694, Section 3, •• • Subdivision 5." 

Opinion 

Laws 194'9, Chapter 694, Sections 5 and 6, read as follows : 

"Sec. 5. Minnesota Statutes 1945, Section 168.01, Sections 168.02, 
168.03, 168.06, 16~ .073, 168.075, 168.08, 168.14, 168.163, and Section 
168.165, the third paragraph; and Laws 1947, Chapter 462, and Laws 
1947, Chapter 551, Sections I , 2, 'and 3, are bereby repealed save only 
as to the registrations and taxation of motor vehicles for the year 1949. 
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USee. 6. On and after October 1, 1949, this act shall be in full 
force and effect for motor vehicle registration and taxation for the year 
1960 and subsequent years ." 

The ad valorem taxation of motor vehicles as personal property is on 
a calendar year basis . The licensing of motor vehicles is likewise on a 
calend~r year basis. Minn. St. 1945, Sec. 168.06, Subd. 7, provides, among 
other things, that the ad valorem taxes result ing from the assessment of 
taxes on any automobiles in dealer's hands on May 1 of any calendar year, 
which, of course, includes t he year 1949, with which we Brc here concerned, 
in instances where the automobiles aTe sold and, subsequently during the 
same calendar year licensed as m otOl' vehicles, may be abated in full by 
the Commissionet' of Taxation, L. 1949, c. 694, Sec. 3, Subd. 6, provides 
that the abatement of such ad valOl'em taxes under such circumstances 
shall be on a pro }'sta basis, as therein provided. 

Sec. 5, quoted above, specifica1iy provides t hat the old applicable pro­
visions of law were not r epealed as to registration and taxation of motor 
vehicles for the year 1949. Sec. 6, quoted above, clearly provides that c. 694 
shall be effective only as to motor vehicle registration and taxation for the 
year 1950 and subsequent years. Jt is our conclusion t hat ad valorem taxes 
assessed upon any automobiles in a dealer's hands on May 1, 1949, and 
thereafter sold and, subsequently during the calendar year, licensed as motor 
veh icles, may be abated in full as provided in Minn. St, 1945, Sec. 168,06, 
Subd. 1, and that ad valorem taxes resulting from the assessment of taxes 
on any automobiles in dealer's hands on May I, 1950, and subsequent years 
may be abated only on a pro rata basis as provided by L . 1949, c. 694, 
Sec. 3, Subd. 6. 

Commissioner of Taxation. 
September 16, 1949. 
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GEO . B. SJOSELlUS, 
Deputy Attorney General. 

407-K 

Personal property - New and unused motor vehicles (or which license plates 
have been purchased by dealer prior to May 1 - L. 1949, c. 694 con­
strued. 

Facts 

On April 15, 1950, an automotive agency will have on hand for the pur­
pose of sale a number of new and unused motor vehicles. On that date the 
agency will pUl'chase license plates for each of these vehicles. 

Question 

Will the vehicles then be exempt from ad valorem tax as of May I, 
19601 
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Opinion 

The pertinent provisions of the statutes are: 

Laws 1949, Chapter 694, Section 3, Subdivision 1 (M. S. A" Sec. 168.013, 
Subd. 1): 

UMotor vehicles, except as set forth in Section 2 of t his act, using 
the public s treets or highways in the state, shall be taxed in lieu of all 
other taxes thereon, • • • J and shall be privileged to use the public 
streets and highways, on the basis and at the rate for each calendar 
year as follows : 

Minnesota Statutes 1945, Section 168.28: 

u •• • New and unused motor vehicles in the possession of a dealer 
solely for the purpose of sale, • •• J shall no t be deemed to be vehicles 
using the public streets or highways •• *," 

Laws 1949, Chapter 694, Section 3, Subd. 2 (M. S. A' I Sec. 168.013, 
Subd. 2): 

"When a motOl' vehicle firs t becomes subject to taxation during 
the calendar year for which the tax is paid, the tax shall be for the 
remainder of the year pro-rated on a monthly basis; one-twelfth of the 
annual tax for each calendar month or fraction thereoU' 

This office pl'eviously has ruled that new and unused motor vehicles in 
the possession of a dealer solely for the purpose of sale are not motor 
vehicles "using the public streets or highways in the state" and hence are 
not subject to the motor vehicle registration tax. 

Opinion No. 322, 1940 Published Opinions. 

Obviously, such motor vehicles, brought to the dealer's place of business 
by trailer-truck wit hout themselves having been driven on the streets or 
highways, are not motor vehicles "using the pubJic s treets or highways in 
the state." Nor do we think t hat such motor vehicles have lost their classi­
fication as "New and unused motor vehicles in the possession of a dealer 
solely for the purpose of sale," within the purview of Section 168.28 above 
referred to, merely because they may have been driven over the streets or 
highways under their own power in order to reach the dealer's place of busi­
ness or 'because they may have been driven a few miles over the streets or 
highways in connection with their being serviced preparatory to sale. They 
are still "New and unused motor vehicles in the possession of a dealer solely 
for the purpose of sale" and as such "shall not be deemed to be vehicles 
using t he public streets or highways." 

If these new and unused motor vehicles are still in the possession of the 
dealer solely for the purpose of sale on May 1, 1950, it is our opinion that 
they are subject to ad valorem taxation. They constitute personal property 
(Minnesota Statutes 1946, Sec. 272.03, as amended by Laws 1947, Chapter 
326), all personal property in this state is taxable except such as is by law 
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exempt from taxation (Minnesota Statutes 1945, Sec. 272.01) and new and 
unused motor vehicles in the possession of a denIer solely for t he purpose 

of sale do not fall within a ny of t he enu merated classes of exempt property 
(Minnesota Statutes 1945, Sec. 272.02), It is our opinion that the purchase 
by the agency before Mny 1, ] 950, of license plates for these new and unused 

cars held solely for the purpose of sale does not and cannot have any effect 

upon their taxability for ad valorem tax purposes. 'The motor vehicle regis­

tration tax is only in lieu of a ll other taxes on motor vehicles "using the 
public str eets or highways in the state." Since the motor vehicles in ques­

tion are not yet us ing t he public streets or highways, they have not yet 
become subject to the motor vehicle r egistrat ion tax "in lieu of a ll other 

taxes thereon." 

In an earlier opinion (Opinion dated }i"ebruary 11 , 1950, File No. 632-
E -5 ) we pointed out that there is, of course, nothing to prevent a dealer 
from purchasing license plates for his new and unused cars before they 
become subject to motor vehicle tax, if he desires to do so. Assuming 
that t he dealer prior to l\'luy 1, 1950, has elected to purchase license plates 
for t he new and unused motOl' vehicles which he is stilI holding solely for 
t he purpose of sale on May 1, 1950, that these motor vehicles are assessed 
on May 1, 1950, a s persollal propcl-ty, and that the agency thel'eafter sells 
them and t he new owners commence to drive them over the public streets 
and highways, the question next arises as to whether the dealer is enti t led 
to a r eduction of the assessed valuation of the vehicles assessed for ad 
valorem tax purposes as of May 1, J950, and, if so, how much. 

Laws 1949, Chapter 694, Section 3, S ubdivision 5 (M. S, A ., 168,013, 
Subd. 5) . provides that if an ad valorem tax upon any motor vehicle has 
been assessed against a dealer in new and unused motor vehicles. and the 
tax imposed by Cha pter (j94 for the l'equited period is thereafter paid by 
the owner, t hen upon pJ'oper showing the Commissioner of Taxation, upon 
the applicat ion of t he dealer, shall gra nt t he dealer a I'eduction of assessed 
valuat ion in the percentage which t he fractional part of the calendar year 
for which the tax imposed by Cha pter 694 was paid bears to a full year . 

If the agency sells one of its new and unused cars of the kind referred 
to in this opinion after May 1, 1950, the date on which the new owner com­
mences to drive the vehicle over the publ ic streets and highways in the state 
is the da te when that moto r vehicle first becomes subject to taxation under 
Chapter 694, even though the agency purchased a license plate for the car 
0 11 April 15, 1950, If that date is June 1, 1950, the motor vehicle then becomes 
subject to a pro rated tax for the remainder of the year of 7/ 12ths of the 
annual t ax, It is common knowledge that new cars are Hsted for sale at 
fixed pI" ices and t hat if the dealer pays the motor vehicle registration tax 
it is added to such price, We may therefore consider that the tax for the 
required period will in fact be paid by the new owner. 

See State ex rel. v. Minnesota Tax Commission (1929),178 Minn. 300, 
227 N. W . 43. 
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It f ollows that the agency, upon propel' showing upon application, will be 
entitled to a 7/ 12ths r eduction of t he assessed valuation of the car which it 
sells on June 1, 1950. The pel' jod from April 15, 1950 (when the agency 
purchased the license plate) to June I, 1.950, cannot be counted. 

Ramsey Coun ty Attorney. 
April 11, 1950. 

PERSONAL PROPERTY 
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CHARLES P. STONE, 
Assistant Attorney General. 

421-C-26 

Aircra ft - Registration a nd taxation - Minnesota owner basing aircraft. 
in adjoining state nnd occasionally us ing airs pace overlying s t.ate and 
a irports of s tate is required to regis ter and pay tax on aircraft­
M. S. 1949, §§ 360.61 to 360.67. 

Facts 

.. 'A' residing in t he State of Minnesota owns an aircraft which is 
based in an adjoining state; t he airc raft is used principally outside the 
State of Minnesota hut does occasionally use the airspace overlying 
this state and t he airports of Minnesotn." 

Question 

" Under the above circumstances, mus t the aircraft be registered Rnd 
tax be paid under the provisions" of the law relating to aircraft? 

Opinion 

The Aircraf t Registration and Taxation Act is Minnesota Statutes 1949, 
§§ 360.61 to 360.67. Section 360.53, Subdiv'ision 1, subjects a ll aircraft using 
the air space overlying the State of Minnesota a nd the airports thereof to 
a tax in Lieu of all othe,r taxes on the basis and at the rate prescribed in the 
act except certain aircraft, not mate rial to your inquiry, exempt from the 
tax by Sections 360.54 and 360.55. Section 360.54 provides in part as follows: 

"Every aircraft shall he pl'esumed to be one using the air space 
overlying the state of Minnesota and the airports thereof, and thence 
subject to taxation under sections 360.51 to 860.67, if such aircraft has 

. prior to the effective date of Laws 1945, Chapter 411, used such air 
space and airports, or shall actually use t hem or if it shall come into 
the possess ion of an owner in this state, ...... 

Section 360.55 exempts on aircraft owned hy a nonres ident of the s tate and 
transiently or tempora rily lI sing the ail' !'Space ovel'lying this state and the 
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airports thereof, unless such nonresident uses the air space overlying this 
state and the airports thereof for more than s ixty days in any calendar year. 
Section 360.58 provides in part as folIows: 

"No aircraft except as exempted by sections 360.64 and 360.55 shall 
use or be operated in t he air space over this state or upon any of the 
airports t hereof in any calendar yea r until it shall have been registered 
as required in sections 360.51 to 360.67 and t he aircraft tax and fees 
herein provided shall have been paid + • *." 

Section 360.69 requires each owner of any aircraft in this state, except as 
exempted under t he sections previously indicated, to fil e a Jisting for taxa­
tion and an application for registration of the a ircraft. -- The a ircraft referred to in the statement of facts is in the possession 
of a Minnesota owner thereof. It also actually uses the air space overlying 
the State of Minnesota and the airports thereof. It is not owned by a non­
resident. It therefore must be registered and the tax paid thereon in view 
of the statutory provisions referred to herein . Your qucstion is therefore 
answered in the affi rmative. 

The views expressed herein follow the opinion of this office to the Com­
missioner of Aeronautics dated June 3, 1946, r elating to Laws 1945, Chapters 
303 and 411 (our fil e 234-b). 

Department ot Aeronaut ics. 
April 27, 1950. 
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JOSEPH J. BRIGHT, 
Assistant Attorney General. 

284 
421-C-4 

Assessments - Erroneous - Procedure for correcting after judgment _ 
M. S. 1949, Sec. 270.07. 

Facts 

In 1949 an assessmcnt o,f personal property was made against A. The 
assessment included cer tain per sonal property which A claims is not his . 
A was not aware of t his f act until he was about to pay his tax in F ebruary, 
19'50, At that time he cal1ed the attention of the county treasurer to the 
matter , and paid the ' first half of the tax. He did not pay the second half 
of the t ax and judgment has been entered against him therefor. A has now 
appeared before the county board asking for relief. 

Question 

What is the proper procedure to be taken to give A relief, in view of 
the fact that judgment has been entel'ed against him? 



TAXATION 431 

Opinion 

The only statutory provision of which we are aware under which action 
may be taken at this late date to give the taxpayer in question relief is 
Minnesota Statutes 1949, Section 270.07. This section of the statutes author­
izes the Commissioner of Taxation, upon application therefor being sub~ 
mitted to him with a statement of facts in the case and the favorable 
recommendation of the county board and county auditor, to order such reduc~ 
tiOR of assessed valuations or taxes and of any costs, penalties or interest 
thereon, as he may deem just and equitable. This authority has been held 
to include personal as well as real property taxes, either before or after the 
entry of judgment. 

Opinion dated May 11, 1940, File No. 421-a-8. 

See also Opinions Numbered 232 and 771, 1934 Published Opinions of 
the Attorney General, and Opinion dated May 6, 1929, File No. 421-a-8. 

Brown County Attorney. 
August 16, 1950. 
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CHARLES P. STONE, 
Assistant Attorney General. 

421-a-8 

Assessments omitted - Procedure for adding to tax list-M. S. A., Sec. 
273.02. 

Facts 

An omitted assessment for 1948 of certain personal property was made, 
and the resulting tax added to the tax roll, after April 1, 1949. On August 11, 
1949, the County Treasurer of Brown County certified the tax to the Clerk 
of the District Court as a delinquent personal property tax. 

Question 

What is the correct procedure for obtaining payment of this tax? 

Opinion 

We assume that the county auditor was proceeding under and by virtue 
of the provisions of Minnesota Statutes Annotated, Section 273.02, when he 
assessed the personal property refen-ed to as omitted property for the year 
1948 and added the assessment to the tax roll after April 1, 1949. Section 
273.02, Subdivision 1, provides that if any personal property be omitted in 
the assessment of any year, and the property thereby escape taxation, when 
such omission is discovered the County Auditor shall enter such property 
on the assessment and t ax books for the year omitted, and shall assess the 
property and extend against the same on the tax list for the current year 
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all arrearage of taxes properly accru ing against it, including interest thereon 
at the rate of seven per cent p CI' annum from the time the tax would have 
become delinquent, if t he omiss ion WllS caused by t he failure of the owner 
to list the property. 

Since the coun ty uudi to r already had delivCl'cd the tax list for 1948 to 
the county treasurer long prior to April I, 1949, thereby l'clinquishing all 
control thcreover, we do not see how he ha d any authority to add the omitted 
property a ssessment to the 1948 li st. In our opinion, he will have to wait 
and extend the 1948 tax against the property on the 1949 tax list. Nor do 
we know of any authority for the count y treasurer to certify delinquent 
personal property taxes to the clerk 'of the district court at times other than 
those specified in Section 277.02. The pl'emutore actions of both the county 
auditor and county treasurer should be disregarded. 

The 1948 tax resulting from the omitted property assessment should be 
extended against the proper ty on the 1949 tax list in the manner outlined 
in Subdivision 1 of Section 273.02. If it is not paid prior to the fifth secular 
day of April, 1950, it s~ou1d be included in the list of delinquent taxes 
certified to by the County Tt'easu rer and fil ed by him with the Clerk of the 
District Court on t hat date. Tn the meant ime, if the omission of the per­
sonal property from the May 1, 1948, assessment was caused by the fa ilure 
of the owner to list t he property. the tax will carry interest at the rate of 
seven pel' cent per annum from March I, 1949. 

Aiter the tax is inc1uded in the list of delinquent taxes certified to by 
the county treasurer and filed by h im with the clerk of the district court on 
the fifth secular day of April, 1950, the same proceedings should be had 
with r eference to collection of the tax as are had with reference to taxes on 
other personal property on the list of delinquent personal property taxes. 

Brown County At tol·ney. 
November 21, ]949. 
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CHARLES P. STONE, 
Assistant Attorney General. 

554-; 

Buildings - Upon railroad right of way - Procedure when incorrectly 
inc1uded in rea l estate assessment - M. S. A., Sees. 272.03, Subd. 2; 
270.Q7 ; and 273.02. 

Facts 

A railroad company leased a portion of its right of way to an individual 
for commercial purposes. The individual constructed upon the leased prem­
ises the buildings necessary for the operlltion of a lumber yard, and wail 
operating his yard in 1948. 
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In making his 1948 assessment, the local assessor included the value 
of the buildings in his assessment of t he t ract of rcal estate. When the 
railroad compan y di scovered this s itua tion at the time it came into the 
county trcasul'el"s office to pay t he real estate lax on t he leased traa in 
1949, it tendered to the county treasurer only so much of the tax as was 
attributed to the bare tract. The county treasurer accepted the tender. 

Questions 

"How would you now consider the buildings? They should have 
originally been assessed a s personal property, see Section 272.03, Subd. 3, 
Item 3, Minnesota Statutes 1945. Should they now be r egarded as 
omitted personal property and so be added to next year's assessment 
under Sect ion 273.02, Minnesota Statutes 19451 Further, how can we 
remove them from the tax list in the Treasurer's hands at the present 
time? Since they arc assessed as real estate apparently this tax will 
not be paid and since they are not properly assessed there is no way of 
forcing their payment as a tax on real estate." 

Opinion 

M. S. A., Section 272.03, Subd, 2, provides in part as follows: 

"1"01' the purposes of taxation fpersonal property' includes : 

••• 
(3) All improvements upon land the fee of which is vested in the 

United States, and a ll improvements upon land the title to which is 
vested in any corporation whose property is not subject to the same 
mode and l'ule of taxation as other property." 

It necessarily follow s that the buildings in question, being located on rail­
road right of way, al'C taxable as personal property and should have been 
listed, a ssessed and taxed against the individual owner of the buildings. 

Opinion No, 388, 1944 Published Opinions of the Attorney General. 

The 1948 real estate assessment, which patently is incorrect to the 
extent that it includes the value of the buildings, can be corrected by appli­
cation f or a reduction in assessed valuation to the extent of the value of the 
buildings, made by the rail road company under M. S . A., Section 270,07. 
Unless a nd until this is done, the records will continue to show an unpaid 

. tax against the tmct, and the railroad compa ny will be in danger of losing 
the tract by tax judgment and subsequent forfeiture. The payment which 
t he county treasurer accepted did not constitute a payment of the tax 
assessed against t he tract. He had no authority to accept the payment as 
a payment of the tax, since there is no legal provision for making partial 
payments on real estate taxes (at least without a court order), except the 
provision (M. S. A., Section 279.01) a llowing instal1ment payments , either 
quarterly or semi-annually. 

See Opinion dated April 19,1945, File No. 450-F-l. 



434 TAXATION 

If t he application for reduction in a ssessed valuation for 1948 is granted 
prIOr to the spreading of the 1949 tax it will be unnecessary to file a similar 
appJication foJ' n reduction in the] 949 assessed valuation. 

-In so far as the a ssessmen t of the buildings is concerned, an omitted 
personal proper ty assessment for 1948 should be made against the individual 
ownCl' of the buildings by t he county auditor pursuant to the provisions of 
M. S. A'J Section 273.02, a s you suggest. And since the a ssessor has not yet 
turned in his books for 1949, there is still time to make a personal property 
assessment of the buildings against t he individual owner thereof for this 
year. 

Waseca County Attorney. 
June 16, 1949. 
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CHARLES P. STONE, 
Assistant Attorney General. 

408 

Exemption Non-resident Army officer assigned as ROTC Instructor at 
U. of M. 

Facts 

An officer of the Army of the Uni ted States is an instructor in the 
ROTC a t the University of Minnesota. He was assigned there in 1947 from 
army headquarters at Chicago, Illinois. 

Question 

Assuming that he is a r esiden t of Jllinois, is his personal property 
exempt from Minnesota ad valorem taxation 7 

Opinion 

Section 574 of Title 50 of U. S. C. A. (the Soldier s ' and Sailors' Civil 
Relief Act of 1940, as amended) provides in part as follows : 

H •• • For t he purposes of taxation in respect of the personal prop­
erty ••• of any such person [in military se rvice] by any State· •• 
of which such person is not a resident or in which he is not domiciled, 
••• personal pl'operty shall not be deemed to be located or present in 
or to have a situs f or taxation in such State· ••. " 

This office heretofore has ruled that the provis ion of Section 574 above 
quoted is constitutional a nd binding upon the taxing officers of Minnesota. 

Opinion dated F ebruary 28, 1946, File No. 421-b-1. 
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In thnt opinion it was pointed out that the language of Section 574 makes 
it clear that it does not extend immunity from taxation to a person in 
military service who, apart from his military service, has acquired a resi­
dence or domicile within the taxing state. 

Section 584 of the Act provides as follows : 

<4This Act shall remain in force until May 15, 1945; Provided, That 
should the Uni ted States be then engaged in a war, this Act shall 
remain in force until such war is terminated by a treaty of peace pro­
claimed by the President and for six months t hereafter .••• 11 

The United States was still engaged in war on May 15, 1945, and that war 
has not yet been terminated by a t reaty of peace proclaimed by the President. 

Assuming that the individual to whom you refer has not acquired a 
residence or domicile in Minnesota apart from his miHtnry service, and that 
he is still a resident of Illinois, it is our opinion that his personal property 
is immune from taxation in Minnesota. 

Washington County Attorney. 
October 27, 1950. 
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CHARLES P . STONE, 
Assistant Attorney General. 

421-B-l 

Payment - Delinquent - Without penalty - Laws 1949, Chapter 269. 
(M. S. A., Sec. 277.01). 

Fads 

Laws 1949, Chapter 269 (M. S . A., Sec. 277 .00, provides in part as 
follows: 

"Section 1. Delinquent personal property and money and credits 
taxes prior to t hose levied for the yea r ]947 may be paid in full with~ 
out penalty, interest, or costs, if such payment is made prior to Decem­
ber 1st, 1950, as hel'e inaftel' provided •• • . n 

It then goes on to provide that if the party offering to pay such taxes pre­
sents a tax r eceipt showing that the CUl'rent personal property taxes then 
due and payable have been paid in full , the county auditor shall make a 
delinquent tax statement setting forth "all delinquent personal property and 
money and credits taxes against the person assessed fo!' such taxes exclud­
ing penalties, interest and costs for the years prior to 1947." 
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Question 

Does this mean that only the principal amount of the taxes for the 
years prior to 1947 need be included in the auditor's statement, or do'es it 
mean that there must also be included therein the principal amount of the 
1947 and 1948 taxes, and of the 1949 tax if it is then deJinquent, plus what­
ever penalties, interest and costs have accrued thereon? 

Opinion 

Minnesota Stututes Annotated, Section 277.01, provides that 811 unpaid 
personal property taxes shall be deemed delinquent on March 1st next after 
they become due, except that when the amount of the tax exceeds $10, if the 
first ha lf is paid prior to Mal"Ch 1st tlnd the l'cmni ning half is not paid 
before July 1st, the unpaid portion of the tax shall become delinquent on 
July 1st. Any ] 947 and 1948 personal property taxes which are now unpaid 
are therefore delinquent. And any 1949 personal property tax which is not 
paid by March 1, 1950 . (01" by July I , 1950, if the tax exceed $10 and the 
first half is paid prior to March I , 1950 ) , will be delinquent after t hat date . 

Chapter 296 provides that the county auditor "shall make a delinquent 
tax statement setting forth a ll delinquent personal property and money and 
credits taxes" against the person assessed for such taxes. It is therefore our 
opinion that if t he county auditor is called upon at any time between now 
and March I , 1950, to make up a delinquent tax statement under Chapter 
269, he must include therein the unpaid 1947 and ] 948 personal property' 
taxes, together with the penalties, interest and costs which have accrued 
thereon. It is our further opinion that after March 1, 1950; the auditor must 
also include any 1949 personal property t ax the first half of which has not 
been paid by that date , and that after July 1, 1950, he must include in the 
statement the unpaid balance of any 194.9 personal pJ'operty tax, including 
in either ca!;e t he accrued penal ties, in terest and costs. 

Wadena County Attorney. 
July 8, 1949. 

CHARLES P . STONE, 
Assistant Attorney General. 

421 -8-5 

248 
Payment - Installment pay ments - Au thority or County Treasurer to 

accept after March 1 - M. S . 1945, Section 277.01. 

• 
Question 

"Suppose that after March 1st and before J uly 1st a taxpayer 
with a (personal property) tax bill of more than $10.00 comes into the 
County Treasurel"'s office and pays all the penalty upon the entire tax 
for the entire year. Cnn the County Treasurer then accept one-half of 
the tax and give a receipt for one-hnlf of the tax, plus penalties for the 
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entire tax for the entire year, and then later upon payment of the other 
one-half tax before the expil'ation of the year, issue his receipt for the 
balance of the tax due, only exclusive of penalties which have already 
been paid?" 

Opinion 

Minnesota Statutes 1945, Section 277.01, pl'ovides in part as follows: 

"AU unpaid personal property taxes shall be deemed delinquent on 
J\1 arch first next after they become due, and thereafter a penalty of 
eight per cent shall attach and be charged upon all such taxes; except 
when the amount of such tax exceeds the sum of $10.00 the same shall 
not become delinquent if half thereof is paid prior to March first and 
the remaining halI is paid prior to July first next following the year 
assessed; • ••. " 

In construing this provision, this office in a previous opinion, opinion 
dated March 9, 1939, File 421A-5, has stated: 

"In our opinion if the taxpayer did not before March 1 pay half 
of his personal property tax, then and in that event the entir e amount 
of the personal property tax of such taxpayer became delinquent on 
March 1st. A penalty of eight per cent of the whole amount of such 
delinquent personal property tax attached thereto on said March 1st, 
and such penalty should be charged thereon. There is nothing in the 
laws relating to personal property taxes which gives the taxpayer any 
right to pay his personal property tax in two installments after it has 
become delinquent on March 1st." 

It necessarily follows that the County 'l'reasurer, after March 1, has 
no authority to accept and give a receipt for half of a personal property 
tax plus penalties fOl' the entire tax, and then later accept nnd give a receipt 
foJ' the balance. 

We t herefore answer your question in the negative. 

CHARLES P. STONE, 
Assistant Attorney General. 

Itasca County Attorney. 
March 31, 1950. 

249 
Situs - Coca Cola signs - M. S. A., Sec. 273.29. 

Facts 

421-a-5 

The Coca Cola Bottling Company of St. Cloud is a distributor of coca 
cola for several counties including Benton County. Its main office is located 
in the City of St. Cloud in Stearns County. The Bottling Company receives 
advertising material from the Coca Cola Company and from the latter 
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company's advertising agency, and this material is incorporated into signs 
which the Bottling Company distributes and installs along the roads and 
at the places of business of its local dealers. Both the Bottling Company 
and the local dealers di sc1aim ownership of the signs, the Bottling Company 
insisting that' the signs belong to the dealers and the dealers insisting that 
they belong to the Bottling Company. 

Question 

Where should the!>e signs be assessed and to whom? 

Op inion 

To whom the signs s hould be assessed involves a question of fact which 
this office is in no position to answer. That can be determined only after 
all of the facts bearing upon the ownership of the s igns have been developed 
and examined careful1y by the local assessing office'r s. 

In discussing the question of the situs of the signs for assessment pur­
poses, we el iminate the possibility of theil' being owned by the Coca Cola 
Company, because neither the Bottling Company nor t he dealers make any 
such claim. 

If the local assessing officials determine that the Bottling Company is 
the owner of the signs, then in our opi nion the situs of the signs for assess­
ment purposes is in the City of St. Cloud in Stearns County. The Bottling 
Company, in our opinion, is a " merchant" within the definition of that term 
as it appearS in hL S. A., Section 272.03, Subdivision 11. Section 273.29 pro­
vides that the personal property pertaining to the business of a merchant 
shall be listed in the taxing district where that business is carried on. The 
Botping Company has its main office in the City of St. Cloud in Stearns 
County. We assume that it has no other office, and t hat all of its sales and 
advertising activities are centered there. The s igns certainly pertain to its 
busi1!ess. Their only purpose is to stimulate the sale of its product. 

If the local assessing officials determine that the signs are owned by the 
loca l dealers , then it is our opinion that the situs of each s uch sign for 
assessment purposes is in t he taxing district where the place of business of 
the dealer-owner is located. It is our opinion that the local deale rs of the 
Bottling Company are also merchants. Presumably, each such dealer has 
an office or place of business from which his business is carried on, and 811 
of his business activities are centered thCl·O. The signs pertain to t hat 
business. 

Benton County Attorney. 
October 6, 1949. 

CHARLES P. STONE, 
Assistant Attorney General. 

421-a-17 
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250 
Situs - Equipment of contractor - M. S. A" Sec. 273.26. 

Facts 

<I \Ve have a contractor with but one principal place of business and 
that is in the Village of Crosby but he has n large amount of equipment 
scattered about in many localities in the State, al1 of which is personal 
property. * ••. " 

Question 

u ••• we would like to know if we are within our rights in assess­
ing all this property to this contractor in the Village of Crosby." 

Opinion 

M. S. A " Sec. 273.26 lays down the general rule of situs of personal 
property for ad valorem assessment purposes. It provides as fol1ows: 

" Except as otherwise in t his chapter provided, personal property 
shall be listed and assessed in the county. town, or district where the 
owner, agent, or trustee resides." 

Of the exceptions refen ed to, only Section 273.28 which provides that the 
personal property of corporations shall be listed in the taxing district where 
the principal office or place of business of the corporation is located in 
Minnesota, and Section 273.29 which provides that the personal property per­
taining to the business of a merchant or of a manufacturer shall be listed 
in the taxing district where t he business is curried on, could have any pos­
sible application in the instant case. 

We assume that the contractor is an individual and not a corporation. 
This eliminates Section 273.28. We do not believe that his equipment consti­
tutes property of a merchant or manufacturer (see Opinion No. 205, 1924 
Published Opinions of the A ttorney General). This eliminates Section 273.29. 

[t necessarily follows that the propel' situs of the equipment of the 
contractor in this case is in t he taxing distl'ict where he resides. If that 
taxing district is the Village of Crosby, the answer to your question is in the 
affirmative. 

Crosby Village Attorney. 
May 6, 1949. 

CHARLES P. STONE, 

Assistant Attorney General. 

421-a-17 
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251 
Delinquent taxes - Default - Confession of judgment in tax proceedings­

Practice as to notice to county officia ls - M. S. A. 279.37, Subd. 6. 

Facta 

Under M. S. A. 279.36 a nd 279.37, t he clerk of t he district court was 
authorized to entcr what was known as a confession of judgment in which 
t he confessor had no personal liability. In Sec. 279.37, Subd. 6, it is provided 
that: 

"Failure to make any payment required by the confessed judgment 
within 60 days fro m the date on which payment was due shall constitute 
a default ." 

After default has occurred, the right to make deferred payments has 
ceased. After defa ult, the lands are subject to forfei t ure under the tax 1aws. 

Question 

When ffconfession of judgment" on delinquent taxes is cancelled because 
of default, is it necessary to give some sort of notification to t he clerk of 
court, and if so, what is the correct procedure? 

Opinion 

It is the fact of default and not any not ice t hereof to the clerk which 
~ets the operation of the Jaw in motion. The county treasurer is the officer 
who r eceives the payment. It would be proper practice, in view of the intent 
of the law, if between the county treasurer , the county audi tor and the clerk 
of distr ict court a practice should be established whereby after t he passage 
of 60 days subsequent to the due date of an instaUment on a confessed 
judgment notice should be communicated either by t he treasurer or by the 
auditor to the clerk of the district court of the existence of such default. 
Some office notat ion might be made thereof so that the machinery might 
again be set in motion as though no confession of judgment had theretofore 
been made. Then such procedure would follow as the law r equires, taking 
into account such payments as had been made in due time by the owner or 
taxpayer. But the operation of the law does not depend upon t he office 
practice. 

Itasca County Attorney. 
March 29, 1949. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

412-a-10 
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252 
Delinquent - Redemption - Notice of expira tion to he pos ted by county 

auditor in relation to land sold under tax judgments and bid in by the 
s tate - Form of notice - " And / or" - M. S. 28 1.23. 

Facts 

The rea l estate tax judgments entered in P ine County in 1942 a nd 1943 
were void. Tn 19<1 4, tax judg ment was entered for delinquent real estate 
tnxes f or the years 1040, 194 1 and 1942. 1t is your opinion that this is a 
good judgment. In 1944, the lands described in such t ax judA'ment were sold 
a t t he May sale. Certain lands were bid in for t he sta te. 

Yt is now des ired to give t he notice of expi ration of redemption con. 
cerning t hese lands bid in for t he state. The notice ment ioned is that f or 
which provision is mnde in M. S. 281.23. A notice has been prepared which 
in part reads: 

" • •• t he parcels •• • were bid in for the State on t he 8th day 
of May, 1944, at the tax judgment sale of lands for delinquent taxes fOT 

the yeaT 1942." 

The taxes incl uded in t he 19114 tax judgment were for t he years 1941) 
and 1941, a nd the emphasized language is inappropriate. 

Ques tions 

1. Would i t be JlI'opel' to forfeit those parcels along with the others in 
t he same posted notice? 

2. Would it be necessary to post separate notices for each of the year s 
included in t he judgment? 

3. Could t he posted not ice of expira tion be amended to l'~ad : "For 
delinquent taxes for the year 1942 and / or prior years," and t hen 
go ahead with a single serv ice ns a 1942 judgment? 

Opinion 

The use of the much abused symbols "and/ or" should be avoided. Here 
is what Mr . • Tustice Fowler of the Wisconsin Supreme Court said in Employ­
ers' Mut. Liahili ty Jns . Co. v. Tollefsen. 263 N. W. ~76, on p. :177: 

"It is manifest that we nre confronted with the task of first con­
struing 'and/ or: that befuddl ing, nameless thing, that J anus-faced 
vert'a ! monstrosity, neit her word nor phrase, t he child of a brain of 
some one too lazy or too duH to express his precise meaning, or too dull 
to know wh!lt he did mean. now commonly used by lawyers in drafting 
legal documents, through carelessness or ignorance or as, a cunning 
device to conceal r ather than express meaning with view to furthering 
the interest of their clients. We have even observed the 'thing ' in 
st atu tes, in the opinions of cour ts, and in statements in brief s of counsel, 
eome learned and some not." 
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We had better avoid inviting such comments by the courts in respect t o 
O UT chosen language, especiall y in the appJication of statutes involving taxes, 
where the rules are sufficiently technical without injecting something new. 

The posted notice which you ment ion is , I assume, that which is author­
ized in the first form set out in M. S. 281.23 and which applies only to parcels 
of land bid in nt the tax judg ment sa le by the state a nd having t he same 
stated period of redemption. It appears to me t hat said no tice would be 
sufficient if it were to read in line B of the no tice a s printed in the statute as 
fo llows: 

"At t he tax judg ment sale of land for delinquent taxes for the years 
1940, 194 1 a nd 1942; •• *." 

This is a statutory proceeding. In the absence of t he statutes on the 
subject, the notice would have no f orce. Subd. 2 of this section says that a ll 
parcels of land bid in at the same tax judgment sale ·and having the same 
period of r edemption shall be covered by a single pos ted notice. Therefore, 
we see that a single not ice is contemplated and thel'e should not be separate 
notices posted except in the case of omission. 

Pine County Attorney. 
April 6, 1949. 
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CHARLES E. HOUSTON, 
Assista nt A tto rney General. 

423-C 

Delinquent Taxes - Uedemption - Notice of expiration of time for redemp­
tion - E ffect of use of ditto marks - Sufficiency of description of lands 
- Minn . St. 1945, § 28 1.23; Minn. St. 1949, § 272.031. 

Facts 

"Ditto marks were used in t he notice of expiration of time within 
which to redeem, which was given by the county auditor to the sheri ff 
for service upon occupant of the property. and also in the sheriff's 
return of said notice to the county auditor which return certi fied tha t 
the property was vacant and unoccupied. I wish to draw your attention 
to Sect ion 272.03, subd. 13, which states ' ••• ditto marks s hall not be 
used " •• '" 

Ques tion 

u ••• whether tux forfeiture proceedings nre vo id because of the 
usc of ditto marks to describe the town and range in which t he tax 
delinquent proper ty is s ituated." 
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Opinion 

A copy of a notice of expiration of time 101' redemption is attached to 
your r equest. This notice contains a list of descriptions of various parcels 
of real estate under the hending SUBDIVISION and at the l'ight thereof the 
headings Section or Lot, Town or Block, and Range. The section and range 
numbers arc placed under the appropriate headings only in the case of the 
first description. Ditto marks nre placed under the section and range head­
ings in the case of all other descriptions without repetition of the section 
and range numbers . 

You draw our attention to Minnesota Statutes 1949, Section 272.031, 
which reads as follows: 

"In all proceedings under chapters 270 to 284, ranges, townships, 
sections, or parts of a section, blocks, lots, or parcels of lots, and dollars 
a nd cents may be designated by initial letters, abbreviations, and figures; 
but 'ditto marks' Ot· t he abbreviation 'do' may be used only as to the 
name of the own~', addition, or subdivision." 

It is well established that ditto marks arc generally understood to mean 
"the same as above." Duerr v. Snodgrass, 58 W. Va. 472, 52 S. E. 531; 
Hughes v. Powers, 99 Tenn. 480, 42 S. W. 1. The use of ditto marks in a 
tax proceeding has becn sustained in Bes t v. Wohlford, 163 Calif. 17, 94 
Pac. 98. It would appeul', therefore, that the use of ditto marks did not 
r ender the forfeiture here in question void unless it is void for failure to 
comply with the provisions of Section 272.031, quoted above. The failure to 
comply with Section 272.03 1 did not render the forfeiture void unless that 
failure to comply is a jurisdictional defect. The forfeiture is not subject to 
attack now by reason of the use of ditto marks, if, as we assume, the cer­
tificate of forfeiture was filed in 1945 in the Register of Deeds office pursuant 
to Minn. St. 1945, Sec. 281.23, Subd. 8. 

If it was within the powcr of the legis lature, and we believe it was, to 
provide that ditto marks mayor may not be used, the use of ditto marks 
contrary to the provis ions of Section 272.031, quoted above, is not , in our 
opinion, a jurisdictional defect in the forfeiture proceedings. Ensign v.' 
Barse.l07 N. Y. 329,14 N. E. 400,15 N. E . 401; Nind v.Myers, 15 N . D. 440, 
109 N. W. 335; Randa ll ". Perkins County (S. D.), 36 N. w. (2d) 845. 

It is our conclusion that the use of ditto marks in the notice of expira­
tion of time tor redemption here in question did no t make the forfeiture 
pl'oceedings void. 

We think that we would be remiss in the performance of our duty in this 
matter if we failed to ca ll to your attention defects as to certain parcels 
of land which we believe may well be jurisdictional. 

It has been held by the Supreme Court of this state: 

... .. that the test of sufficiency in relat ion to descriptions of real 
estate in tax procecdings is whether a man of ordinary intelligence 
would identify the land described with reasonable certainty." Doher ty 
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v. Real Estate Title Ins. & T. Co., 85 Minn. 618, 89 N. W. 868. 
The court has also held: 

... . . if the description in the assessment book, claimed to be the 
description of the land described in the notice, is so indefinite and uncer· 
tain as not to descri be the land, the notice, served upon those in pos­
session, does not e liminate the right of redemption." Foster v. McClure, 
121 Minn. 409, 410, 141 N. W. 797. 

It appears exceedingly doubtful to us, applying the tests laid down in the 
two cases last above cited, that a court would hold that any of the descrip­
tions in the notice of expil'ation of time f or l'edemption other than those 
which simply contain the description by government lots alone are suffi­
ciently definite and certain to place the owner of the land on notice of the 
fact that his land is being forfeited for fa~lure to pay delinquent taxes. 
This would appear particularly likely if the land is unoccupied or is occu­
pied by some person other than the owner in view of the present statute 
with regard to t he service of notice of expiration of time for r edemption. 

It is our conclusion that the intel'ested county officials should give 
serious consideration to the question of whether a new forfeiture proceed­
ing should be commenced as to those parcels of land discussed in the pre­
ceding pamgraph Ilnd us to the other parcels of land, if all doubt as to the 
effect of the use of ditto marks is to be removed. 

W e have assumed in this opinion that the parcels of land involved are 
correctly descl'ibed in the assessment books and in the published list of 
delinquent taxes upon the parcels of land involved. Jf this assumption is 
incorrect, a broader di scussion than that in this opinion would be required. 

Cass County Attol'lIey. 
May 8, 1950. 
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GEO. B. SJOSELIUS, 
Deputy Attorney General. 

423-c 

Equalization - Effect of failure of town board of review to give notice of 
intent to increase assessments - M. S. A., Sec. 274.01; Laws 1949, 
Chapters 76 and 485. 

Facts 

One of the town boards of review in Renville County, at its meeting in 
June, 1948, increased the assessments of the properties of several individuals 
within the township without first having notified such individuals of its 
intent so to do. The county board of equalization adopted the assessment 
figures of the town board of review. 
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Questions 

1. Did the act of the township board of review in raising the assessment 
of property of persons without first duly notifying such persons' of 
the intent of the board to do so, make any taxes based upon s uch 
assessment void? 

2. If such action on the part of the township board of review, makes 
such taxes void, does such invalidity apply only to the increase of 
assessment as made by the township board, or is the entire tax on 
the property a nullity and void? 

3. Does the county board of commissioners have any authority upon 
propel' petition and showing, to rectify and adjust, to the satisfaction 
of the per son whose property is involved, the taxes on any such 
property which may have been increased by reason of the raising of 
the assessment of the property by the township board of r eview? 

4. Assuming that t he action of the board of review of the township in 
raising the assessment without first having noti fied the persons 
interested of its intention to do so, makes the entire assessment and 
tax ~oid, must the taxpayer, in order to obtain relief, proceed under 
Section 278.01 of M. S. A. T 

Opinion 

Question No. 

It is t he opinion of this office that the failure of the town board of review 
to give notice of its intent to increase the several assessments, did not 
invalidate the assessments, in whole or in part. 

It is true that M. S . A., Sec. 274.01, specifically provides that no assess­
ment of the property of any person shall be raised by the local board of 
review until he has been duly notified of the intent of the board 80 to do. 
But our Supreme Court has stated that in this state the provisions relating 
to equalization are construed as directory rather than mandatory, and has 
held that failure to give notice does not invalidate the assessment. 

State v. Cudahy Packing Co. (1908), 103 Minn. 419, 115 N. W . 645, 1039: 

"3. Defendant also ar gues that the action of the Minneapolis board 
of equalization, and of the state board of equali zation, also, in increas­
ing the assessment, was invalid, because in both cases notice required by 
law to be given in such cases was not given. The argument is not 
tenable. The proceedings to collect taxes in this state are judicial. 
Official machinery is provided for the creation of a just demand on the 
part of the state to be paid by certain individuals or out of certain 
property. Opportunity is given for an objecting property owner to 
appeal' in court and to interpose any objection he may have, including 
that of unfair or unequal valuation .••• The statutory provisions which 
are intended to guide t he conduct of officers in the transaction of public 
business, so as to insure the OI'derly and prompt performance of public 
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duties, and which pel'tain merely to t he system and dispatch of pro­
ceedings, arc consb'ued as directory. The provisions which affect the 
subsequent collection of the tax, und which al'e intended for the pro­
tection of t he citizen by preventing the sacri fi ce of h is property, and 
by the disregard of which his rights might be affected, a re construed as 
mandatory, Kipp v . Dawson, 31 Minn. 373, 17 N. W . 961, 18 N . W. 96; 
Faribau1t Waterworks Co. v . County of Ricc, 44 Minn. 12, 46 N . W . 143. 

"Under the judicial system, the equalization proceedings are de­
signed merely to produce a just demand. Subsequent opportunity to 
defend aga inst that demand on the ground of unfair 01' unequal valua­
tion is a llowed. U odeI' t he summary system, the means by which the 
taxpayer secures his day in court is often by appeal 01' resort to other 
remedy pending 0 1' following the action of the boards of equalization. 
In this state, accordingly, provis ions relating to equalization are gen­
erally construed as directory, not mandatory. Failure to give notice, 
under t he judicial system, becomes clearly material only when it is 
sought to bring the person or property into court. The mere failure of 
the assessor to notify the property owner and require him to list or 
I'eturn his taxable pl'operty (State v. Wm. Deering & Co., 56 Minn. 24, 
57 N. W . 313), or t he f1\ilul'e to give notice of hearing of boards of 
equa1ization (State v. Hynes, 82 Minn. 34, 84 N. W . 636) , does not 
invalidate the assessment, in whole or in part. lndeed, the omission of 
equali zation not. r esulting in unfa ir 01" unequal assessment is not a 
bas is of objection in proceedings to collect. Scott Co. v. Hinds, 50 Minn. 
204,52 N. W. 523." 

See a lso State l '. l\Hnnesota & O. Power Co. (1913), 121 Minn. 421,424, 
141 N. W . 839. 

And see Note in 24 A. L. R ., pp. 33 1, 352-353. 

I t f ollows that in the instant case t hc fni lu re of t hc town board of 
review to give notice did not affect the validity of t he assessments in ques­
tion . 

Question No. 2 

This question requi res no a nswer , in view of our answer to Question 
No.1. 

Question No.3 

This question is a lso answered in the negative. 

The only .authority which is g iven to the board of county commissioners 
as such, to make changes in assessments is t hat which recently (Laws 1949, 
Chapter 76, amended by Laws 1949, Chapter 485) was delegated to it to 
grant homestead clussificntions in those cuses where the local assessor 
impropel'1y has classified r eal property as non-homestead. The 1948 county 
bon I'd of equalization (composed of the county commissioners and t he 
auditor) has long s ince a djourned, and M. S. A., Sec. 274.14, specifically 
provides that after fina l adjournment the board shall not change the assessed 
valuation of the propel'ty of a ny person. 
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If the individuals whose assessments have been increased by the town 
board of review feel that their properties have been unfairly or unequally 
assessed, or assessed at valuations greater than their real or actunl values, 
they may proceed to ruise t.hose objections in the proper court actions, pro­
ceeding under Chapter 278 if the properties consist of real estate, or under 
Chapter 277 if personal property is involved. Or they may make applica­
tions for reductions in assessed valuation, proceeding under M. S. A' I Sec. 
270.07. In the latter case, the I;oard of county commissioners will have an 
opportunity to pass upon the applications, since the favorable recommenda­
tions of the county board and county auditor are required before the applica­
tions can be acted upon by the commissioner of taxation. 

Question No. 4 

Since this question is based upon an erroneous assumption, it requires 
no answer. 

Renville County Attorney. 
May 13, 1949. 
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CHARLES P. STONE, 
Assistant Attorney General. 

406-d 

Payment - Insta1lment payments - First half paid after June 1 but before 
November 1 - No penalty on second half if paid before November 1 -
M. S . 1949, Sec. 279,01 . 

Question 

"Where no part of the taxes are paid prior to June 1st, and then 
prior to November 1st the taxpayer offers to pay one-half does 
'accrued penalties' in the statute menn penalties on just the one-half, 
or on the whole amount of t he tax?" 

Opinion 

You refer to Opinion dated June I, 1931, File No. 505-i, and state that 
you a ssume that that opinion answers the question. 

Your ass umption is correct. We enclose a copy of the opinion referred 
to. We also enclose a copy of a more recent opinion, dated October 6, 1939, 
File No. 474-H, to the same effect. These opinions hold that if an owner 
pays no part of his real estate tax before June 1, he may pay the first one­
half thereof a t any time before November I , together with the penalties 
which have accrued on t hat one-half of the tax, and the remaining one-half 
of the tax may be paid without penalty at any time prior to November 1. 

Wadena County Attorney. 
July 5, 1950. 

CHARLES P. STONE, 
Assistant Attorney General. 

505-i-
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256 
Tax judgment sale - Redemption - Homestead and non-homestead lands -

Mortgagee of portion of parcel - M. S. 1945, Sees. 281.08, 281.11. 

Facts 

Judgment for taxes for 1947 was entered against a parcel of real estate 
consisting of 120 acres, 80 acres of which is homestead and the remaining 
40 acres of which is non-homestead. At the annual tax judgment sale the 
property was bid in for the State. The county nuditor has made no assign­
ment. The mortgagee having a mortgage.. only on the homestead 80 acres 
now desires to pny the delinquent tax on that 80 Bcres and satisfy the 
judgment only in so far as it applies thereto. 

Question 

Can the county auditor split the judgment upon payment of that por­
tion thereof applicable to the homestead, leaving the remainder unsatisfied, 
and if so, would the costs incident to judgment and redemption be pro rated 
on the same basis as the tax? 

Opinion 

Since the 120-acre parcel of real estate has been sold at tax judgment 
sale, t he real question to be decided is whether a redemption of the 80 acres 
may be made without redeeming the whole parcel. 

This onice heretofore has ruled that where a delinquent tax judgment 
has been taken against three forties together as a single parcel, aU subse­
quent proceedings must be based upon the judgment against the entire 
proper ty, and that, at least in the absence of some difference in the nature 
of the owner's interests in the three forties, the county auditor has no 
auth01'ity to make a division of the tracts so as to make it possible for the 
owner to pay the delinquent taxes on only a portion thereof. 

Opinion No. 297, 1942 Published Opinions of Attorney General (file 
412-a-lO)_ 

We have specifically ruled that Minnesota Statutes 1945, Section 281.08, is 
not sufficient to pcrmit such an owner of the whole of the parcel to redeem 
a specific portion the reof without redecming the wholc parcel. 

Opinion No. 263, 1932 Published Opinions of Attorney General (file 
423-H)_ 

Whether the nature of the owner's intcrests in the 80-acre tract and in 
the balance of t he 120-acre parcel involved in the instant situation is suffi­
ciently different to permit t he owner to redeem t he 80-acre tract under 'Sec­
tion 281.08, we do not now decide. Certainly, there is nothing in the provi­
sions of Scction 281.08 which would permit the mortgagee of the SO-acre 
tract to do so. 
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We know of no other statutor y p )'ovision which is app licable to t he 
instant s ituation. While Section 281.11 specifica lly mentions mortgagees, 
in our opinion its provisions are appl icable only to t he current tax, since 
Seclion 28 1.11 relates only to per sons who wish to pay the tax a nd not to 
persons who wish to r edeem . 

See Opinion No. 308, 1928 Publis hed Opinions of Attorney General 
(fil e 423-H ). 

We therefore a nswer yo ur question in the negat ive. 

Todd County At torney. 
November 29, 1949. 
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CHAHLES P . STON E, 
Assis tant Atto l'Ocy Cencrul. 

423-H 

T :tx ro lls - County auditor - Heal es tate t a x duties - O mission of prop­
erty in "sses~ment book by reason of imprope r tra ns fe r on tax rolls -
Authority to cor reeL - M. S. 1949. §§ 273.03 and 274.09. 

Facts 

" In the year 1910 or J911, certain lands in the Village of St. Pa ul 
Par k wer e transferred to the tax r olls of Cottage Grove Township and 
have been t reated as Cottage Gr ove la nds for taxing purposes ever 
since. It appears that t he records of the ViIlage; Townsh ip, and County 
board nre sn ent as to a ny a ut hori ty or legal pl'oceedi ngs in regard to 
that t ra nsfer. 

" The Vilhlge Counc il of St. Paul Par k has now made 8 w r it ten 
demand upon our Coun ty A udito l' to t r ansf er these lands back to the 
Village of St. Pau l Pal'k for tax purposes on the I'ecords in his office." 

'{'he Village of St. Paul Par k at a ll times involved has constit uted, 
a nd still constitutes, a separate assessment distri ct and t he re is no reco rd 
whatever of t he la nds involved ever hav ing been detached from the Village 
of St. Pa ul Pa rk. 

Question 

Whether the County Aud itor has authol-ity to make s uch a t r ansfe r 
at thi s t ime wi thout a n Order of COUl·t. 

Opinion 

M. S. 1949, § 273.03, imposes upon the county audi tor t he dut y annua lly 
to "provide the necessar y assessment books ••• fo r nnd to cor respond 
wit h each assessment district." The st a tu te t hen requi res t hat t he county 
a udi tor: 
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u • •• shall make out, in the local property assessment book, com­
plele lists of a ll lands or lots subject to taxation, showing the names 
of t he owners, if to him knownj and, if unknown, so s tated opposite 'each 
tract or lot, the number of acres, and t he Jots or parts of lots or blocks, 
included in each description of property." 

On the bas is of the facts stated, the rea l property assC!:Isment book 
delivered by the county auditor to the assesso r of the Village of St. Paul 
Park on or before t he 31'd Monday in April, 1950, should have included a 
descrip t ion of the lands involved in your inquiry. if such property is sub­
ject to taxation. As a consequence of t he audi tor's omission, the property 
here involved will necessaril y be omi tted from the assessor's return of the 
assessment book s. In that s ituation, I am of t he view that the only statu­
tO I'y authority for correct ing the error is to be found in M. S. 1949, § 274,09, 
That s tu tute in its parts here mater ial provides: 

" If the county auditor has reason to believe 0 1' is infol'lned * * * 
that the assessor has not returned the f ull .amount of a ll property 
required to be listed in his * * * distri ct, or has omi tted, or made an 
erroneous return of, any property subject to taxa tion , he shall proceed, 
a t any ti me befol'e t he fina l settlement with the county treasUl'el', to 
currect the return of the ussessor • •• " 

in the manner in that statute s pecified. 

Accordingly, your speci fi c inquiry is ans wered in the affirmative. 

Wash ington COU ft ty Attorney. 
September 20, 1950. 

T AX-FOIlFEITED LANDS 
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LOWELL J . GRADY, 
Assistant Attorney General. 

21-F 

Convey:mce to municipality without money COliS ide ration - Conditions -
More than one public use - Sepa rate conveyance for each tract 
Reservations pe rmiss ible - 1\'1. S. A .. Sees. 282.01, Subd, 1,282,12. 

Facts 

The village of Li t tle Fork, proceeding under the provisions of M, S. A" 
Section 282.01, Subdivision I, has presented to the Commissioner of Taxa­
tion an a pplication for conveyance to it by him of t he following tracts of 
tax-forfeited land in Township 68, Range 25, Koochiching County: 

SW1,4 of Section 17. 
SE 14 of Section 18. 
NE 1,4 of SE lA, and S * of SE M of Section ]9, 
NW1A, WIh of S W IA, and SE% of SW1,4 of Section 20. 
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The application, which hus the recommendation of the county board, 
asks that these tracts be conveyed to the village for the following four 
purposes: Hfor recreation pUI'poses. also for educational purposes in order 
to be able to encourage .and foster a mode of land utilization, and for the 
establishment of a public municipal park, and for the further purpose of 
estabHshing a memorial to honorably discharged Veterans, improving, beau­
tifying and developing the same as a 'Memorial Forest.'" 

The application also asks t hat the convc,Yunce be made "subject to the 
resQ)'vations , rights, and privileges thereunder made by the Stale of lI.finne­
S'Otn described as State Pit No. 3130, with the right of transporting the said 
gravel under a reservation of record fol' road plll'poses, with the right or 
removal of the sallle and ally and all other reservations which the 'taxing 
authori ties and / or the Commissioner of Taxution shall deem proper, and 
cond~tional that the la nds herein involved and set forth in the petition shall 
be used for the purposes herein stated." 

The resolution of the county board attached to the application recom· 
mends that the application be granted with al1 the reservations and condi · 
tions set forth therein Ubut with the additional reservation that all sand 
and gravcl on the said lands be resel'ved and to be used for the benefit 
of the taxing district , together with t he J'ig-ht to cnt.e!· upon the said land 
and to remove t he sand and gravel therefrom.'.' 

Questions 

I. Do the provisions of M, S. A" Section 282.0 1, Subdivision I, But.hori7.e 
the Commissioner of Tnxntion to co nvey a tl'Hct of tnx.lorfe ited land 
to a municipality for morc th:.1n onc authorized public use? 

2. Does t he Commiss ioner of Taxation have authority to include in the 
tax deed either the specific reservution called fol' by the nppIica· 
tion. or the general rcserva tion called fol' by the cou nty board's 
recommendation that all sand and gnlvel be J'eserved for the bencfit 
of the taxing district? 

Opinion 

Question No. 

It is our opmlon that the Commi ssione l' o[ Taxation is authorized to 
convey a tract of tax-forfeited land, under the provisions of M. S. A ., Sec· 
tion 282.01, Subdivision 1, for more than one authorized public use. 

The provision in Section 282.01, Subdivision t, which authorizes the 
Commissioner of Taxation to convey a tract of tax-forfeited land to n 
governmental subdivis ion without t he puyment of a money cons ideration 
reads: 

'I •• • The commissioner of taxation shall have power to convey by 
deed in the name of t he state any tract of tax·lorfeited land held in 
trust in favol' of t he taxing di stricts, to any governmental subdivision 
for any authorized public use, provided that an application therefor 
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shall be s ubmit.ted to the commissioner with a statement of facts 8S to 

the usc to be made of such tract and the need therefor and the recom~ 
mendation of the county board. The deed of conveyance shall be upon 

a form approved by the attorney general and shall be conditioned upon 
continued use for the PUl'pos!l s tated in the application.1I 

M. S. A" Section 645.08, provides that in construing the statutes of this 
state, the sing ular includes t~e plural, unless the observance of this canon 
of interpretation would involve a construction incons istent with the manifest 

intent of the legislature or repugnant to the context of the statute. In 
our opinion, construing the s ingulnr words Huse" nnd "purpose" as they 
appear in the above quoted portion of Section 282.01, Subdivision I, to 

include the plural words "uses" and " purposes" would be neither incon­
s istent with the manif est inten t of t he legislature nor repugnant to t he 

context of Section 282.01. 

Although your r eques t for OpiniOn does not raise any question as to 

whether the purposes specified in the applica tion before you are authorized 
public uses, we point out that we know of no statu tory authority for a village 

to acquire propert y "for educat ional purposes in order to be able to encour­
age and foster a mode of land utilization." Nor are we aware of any 

authority for t he acquis ition and es tabli shment by n village of a "Memorial 
Forest," Sect ion 416.01 au t hori zes a village to acquire a site for and main­
tain un building or monument or parks" in r ecognition of the services per­

formed by soldier s, sailors, marines and other veterans of the United States," 

but only after the approval of a majori ty of the voter s of the village, voting 

at a special, g eneral or annual elec tion , 

We note al so that the npplication before you includes seven different 

tracts of land. fn our opinion, each of these tracts should be included in a 
separate application. Otherwise, t he efficacy of the reconveyance and dec­

lara tion of revers ion provis ions of the second paragraph of Subdivis ion 1 
of Section 282.01 could be seriously impaired if the village decided to 
utilize only one or two of the tracts for one or more of the specified uses 

and Jeft the ot her tracts lying idle. 

Question No. 2 

According to a lette r dated August 11, 1949, addressed to you and 
signed by the Koochiching County Attorney, which letter recently has been 
added to the file of correspondence uttached to your r equest for opinion, 
State Pit No. 3130 wns obtained by the State of Minnesota by condemnation 
proceeding in October, 1948. We have a scertained from the Department of 
Highways t hu t in this ))J"oceeding the State obt ained fee title to the land 
included · within the description of this pit, and that the pit lies entirely 
within the N Y.? of the NW 'A of Section 20. Certainly the portion of the 
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NWI.4 of Section 20 comprising State Pit No. 3130 should not be included 
by the Commissioner of Taxation in a conveya nce of the NW ~ of Section 20 

as tax-fodeited land. We suggest. thHt when new applications are sub­
mitted, the application covering the NW'A of Section 20 ~hould g ive the 

description as: 

"All that part of the NW'A of Section 20, Township 68, Range 26, 
except (here insert the legal description of State Pit No. 3130 as it 
appears in the final order in the condemnation proceeding - the final 

order was filed October 29, 1948, in the office of the Register of Deeds 
of Koochiching County in Book 'U' of Miscellaneous, page 545, as 

Instrument No. 90640)." 

The Commissioner of Taxation can then use t he same descdption in his 

conveyance of tax-forfeited land. 

We are al so advised by t he Depul'tment of Highways that in the same 

condemnation proceeding the State obtaincd an easement for a haul road 
over the N'h of the NW tA of Section 20. This ensement interest must also 

be recognized in any conveyance of the N\~ 1,4. of Section 20 as tax forfeited 
land. We suggest that both the application and conveyance covering the 
NW tA of Section 20 include u recital that the conveyance is being made 
subject to that certain easement for a haul road which the Stnte of Minne­
sota has acquired by virtue of that certain condemnation proceeding titled 
Slate of Minnesota v. George C. Romcns, et aI., Case No. 8821, and set forth 
in the final order t herein fil ed in the oflice of the Register of Deeds in and 
for Koochiching County, Minnesota, on October 29, 1948, and recorded in 
Book 'U' of Miscellaneous, page 545, as In strument No. 90640. 

It is our opinion that the Commissioner of Taxation does not have 
authority to include in any of the conveyances covering the seven tracts the 
general reservation called fol' by the recommendations of the county board 
that all sand and gravel be reserved for the benefit of the taxing district. 

The aPPl'oveti form of Conveyance of FOl·feited La nds contains the fol ­
low ing provision: 

"excepting and reserving to the suid state, in tl'ust fOI' the tuxing 
dish·jcts concerned! all minerals and minel'all'ights! as provided by law." 

This wording complies with the J>1'ovision of Section 282.12 that any sale of 
forfeited lands under Section 282.01 s hall be subject to exceptions and 
reservations in this state, in trust for the taxing districts, of all minerals 
and mineral rights! and in OUI' opinion should not be expanded to include 
the wording called fol' by the county boal'd's resolution. 

Commiss ioner of Taxation. 
September 9, 1949. 

CHARLES P. STONE, 
Assistant Attorney General. 

425-C-1I 
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259 
Sale - Authority of county bonrd to aLtach conditions requiring land to be 

included in auxilia ry forest - M. S. A ., Sees. 282.01,282.011, and 282.03. 

Question No. 1 

"Under Minnesota Statutes 1945, Section 282.03, may the county 
boa rd, upon t.he sale of Lax-forfeited lund, uttltch conditions requiring 

the l~nd to be included in a n auxiliary forest. a nd Illuintained as such? " 

Opinion 

Minnesota Statutes Annotated, Section 282.01, Subdivision I, provides 
that a ll parcels of land becoming the property of the state in trust under 
the provisions of any law now existing or hereafter enacted declaring the 
forfeiture of lands to the state for taxes, shall be classified by the county 
board as conservation or 110!1-conscrvu tion. Subdivis ion 2 provides for the 
disposition by the county board of the lands classified us conservation lands. 
The second paragraph of t hat subdivis ion (which was added by Laws of 
1945, Chapter 674) reads as fo11ows: 

"The county board may, by reso lution duly adopted, declare landa 
classified as conservation lands as primarily suitable f or timber pro­
duction and as lands which should be placed in private ownership for 
such purposes. If such act ion be approved by the commissioner of 
conservation, the lands so des ignated, or any purt t hereof, may be sold 
by the county board in the same munner as provided for the sale of 
lands classified as non-conservation lands. Such county action and the 
approvill of the commissioner shall be limi ted to lands lying within areas 
zoned for res tricted uses under the provis ions of Laws 1939, Chapter 
340, or any amendments thereo [." 

Subdivisions 3, 4, 5, and 6 of Section 282.01, and Section 282.02, provide 
for the sale of lands which have been chissi fied by the county board as non­
conservation. 

Section 282.011 (which was added by Laws 1947, Chapter 496) provides 
t hat any lands which have become the absolute property of the state for 
fo rfeitUl'e or non-payment of taxes and which have been classified by the 
county board as conservation lands under the provisions of Section 282.01, 
or as non-agricul tural lands under the provisions of Section 282.14, or any 
such lands which shall hel·eafte,r be so classified, may be designated by· the 
county board as "appropriate a nd primarily suitable for ••• auxiliary 
forest lands," and if the resolu tion adopting such designation is apPl'oved 
by the Commissioner of Conservation, the lands so classified, after appraisal, 
may be sold in the same manner as provided for the sale of lands classified 
as non-conservation lands under Section 282 .01, or as agricultural lands 
under Section 282.14, as the case may be. The la st sentence of Section 
282.011 reads as follows: 
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"The title and right accorded the pUl'chaser at any such sale shall 
be conditioned upon the lands being placed in an auxiliary forest or 
used for des ignated conservat ion purposes as des ignated by the resolu­
tion of the County Board." 

Section 282.03 l'eads as follows: 

"Thcl'c may be attached to t he sa le 0'( any parcel of forfeited land, 
if in t he judgment of the county b081'd it seems advisable, conditions 
limiting the use of the parcel so sold or limiting the public expenditures 
that shall be made for the benefit of t he parcel or otherwise safeguard­
ing against the sale and occupancy of t hese parcels unduly burdening 
the public treasury," 

A consideration of a ll of these sections of Chap ter 282 in context compels 
the conclusion that only in those cases whel'e the county board, acting pur­
suant to the provisions of Section 282.011, hy resolution has designated as 
appropriate and primarily suitable for auxi lia r y forest lands, t ax-forfeited 
lands which have been classified by the board e ither as conservation lands 
under the provisions of Sect ion 282.01, Subdivision 1, 0 1' as non-agricultural 
lands under the provisions of Section 282.14, does the county board have 
authority to attach a condition tha t such lands must be placed in an 
auxiliary fore st. Jf it were to be ruled that under authority of Section 
282.03, the county board has the authori ty to attach such a condition where 
it is selling tax-forfeited lands which it has classified as conservation lands 
under Section 282.01, Subdivision 1, and by resolu t ion has declared to be 
"primarily sui table for timber production and as lands which should be 
placed in private ownership for s uch purposes," under the second paragraph 
of Subdivis ion 2 of Sedion 282.01, t hen by the same cri te rion it al so would 
have to be ruled that the board has authority to attHch such a condition 
where it is selling tax-forfeited lands which it has class ified as non-conserva­
tion lands under Section 282.01 , Subdivision 1. And had t he Legislature 
intended Section 282.03 to confer such authority upon the board, it hardly 
would have expressly lim ited the land8 which the board could declare "pri_ 
marily suitable for timber production" under the second paragraph of Sub­
division 2 of Section 282.01, and "npPI'opriate and primarily suitable for 
••• auxiliary f orest lands" under Sect ion 282.011. to lands classified as 
"conservation" lands or as "non-a~ricultl1ral" lands. 

Question No, 2 

"Jf the answer to Question No. 1 is in the affirmative, may the 
county board prescribe t he particulars of the conditions to be attached 
to the conveyance, including, for example, the following matters: 

"(a) The time within which an auxiliary f OI'est proposal covering 
the land must be fil ed by the pm'chaser, approved by the propel' authori­
t ies, executed, and fil ed f or r ecord as provided by law? 

U( b) Provisions for revesting the titl e to the land in the state 
in case the auxiliary forest contract should not be consummated within 
the time specified? 
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U(c) Provisions for revesting the title to the land in t he state 
in case the auxiliary forest contract, after consummation, should be can­
ce lled as provided by law? 

"( d) Provisions for I'efundment of the purchase price of the land 

to the purchaser in cnse the t itle should be revested in t he state, with 
due a llowance fol' timber removed and other items chargeable to the 
purchaser ? .. 

Opinion 

Si nce the county board is authorized to attach a condition requiring the 
lands t o be placed in an auxi liary forest onl y in t hose Cases where, acting 

pursuant to Section 282.0 11, by r esolution it has des ignated such lands 

(which must be either conscl'vution lands so cla ss ified under t he provisions 
of Section '282,01, Subd iv is ion I, or non-agricultural lands so classified undCJ· 
the provisions of Section 282.14 ) as appropriate and primarily suitable for 
a uxiliary forest lands, a nd since .it has t ha t authority only by virtue of the 
specific provision of the last sentence of Section 282.011 that the right and 
title accorded the purchaser shall be conditioned Hupon t he lands being 
placed in an auxiliary forest," it is our opinion that the particulars of the 
condition must be limited to the simple requirement that the lands be placed 
in an auxiliary forest. 

We point out tha t while the count.y board does not have author ity to 
include in the condition the particulars which you list in your second ques­
tion, most of these requirements are provided for by the statute itself . 
Section 282.0 13 provides t hat the purchaser mus t furn ish the county board, 
within six months f rom the date of the purchase, sati sfactory proof that he 
has complied wit.h t he provis ions of Section 88.48, perta ining to auxiliary 
forests, and t hu t hi s application t hereunder , including StI ch la nds, has been 
finaJIy approved. It provides further that if such proof is not so furnished , 
the sale shall be deemed cnnceJled and t he pUl'chase price refu nded. Sec­
tion 282.014 prov ides t hat t he sale shall not be complete and a conveyance 
of the land issued to the purchase r by the Commissioner of Taxation until 
t he purchaser has complied with the te rms and conditions oC the sale - in 
other words) until he has entered into a contract with the Commissioner oC 
Conservation for t he placing of the lands in an auxi liary forest pm·suant to 
t he provisions of Sections 88.47-88.49. From that poin t on, t he purchase r 
is subject to the provisions of Section 88.49 as to performance of his con­
t ract with the Commissioner of Conservat ion) cancel1 ntion of such contract 
for non-performa nce, etc. 

Ques tion No. 3 

Hff the answel' to question No. 1 is in t he affirmative, please advise 
whether the concl us ions expressed are npplicable to tax-forfeited land 
held absolute ly by the state in the Red Lake Game Preserve and the 
conservut ion urens as well as to ordinary tax-forfeited land held in t rust 
for the taxing subdivisions.1I 
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Opinion 

This question has been answered by our answers to Questions Nos. 1 
and 2. 

CHARLES P . STONE, 

Commissioner of Conservation. 
August 3, 1949. 
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Assistant Attorney General. 

425-C 

Sales - Notice - Publication - Authority to publish in other newspaper8 
in county in addition to official news pa per of county - M. S. 1949, Sees. 
282.02,375.21, Subd. 1 . 

Facts 

For several years it has been the practice of the Mille Lacs county board 
of commissioners in offering tax-forfeited lands for sale, to pUblish a notice 
of such sale in the official newspaper of t he county (at the present time it 
is the newspaper at Princeton, Minnesota) as provided by Minnesota Stat­
utes 1949, Section 282.02, a nd in addi tion to also publish notice of the sale 
in the other three newspapers of t he county. A majority of the tax-forfeited 
lands is located in the northe rn part of the coun ty (some 40 to 50 miles from 
Princeton), a nd the no t ice has been published in the other t hree papers for 
the purpose of attr acting more purchasers and thus making a better sale. 

Question 

Does t he county board have authority to publish t he notice of forfeited 
tax sale in other newspapers in addition to the official newspaper of t he 
county? 

Opinion 

Minnesota Statutes j 949, Section 282.02, provides that the county 
audito!' shaH 'publish the notice of forfeiture and intended public sale by 
publication once a week for two weeks " in the official newspaper of the 
county." The official newspaper of the county is the newspaper designated 
by t he county board pursuant to the provis ions of Minnesota Statutes 1949, 
Section 376.12. 

Opinion No. 408, 1938 Published Opinions of the Attorney General. 

Section 375.12 provides that the lowest bidder on t he publication of the 
official proceedings of the county board shall be the official newspaper of the 
county. In providing that the notice of sale of tax-forfeited lands shall be 
published in that newspaper , the legislature must have been motivated by 
the same consideration of economy which led it to limit the publication of 
the official proceedings of t he county board to one newspaper (except in 
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counties whose population exceeds 50,000), and therefore must have intended 
that the publication of th'e notice of sale be made in the official newspaper 
and no other. 

In your letter you call attention to Section 375.21, Subdivision I, which 
provides that in counties having less than 76,000 population, no contract for 
work or laboT, or for the purchase of furniture, fixtures, or other property, 
or for the construction or repair of roads, bridges or buildings, the estimated 
cost or value of which shall exceed $1,000, shall be made by the county board 
without first advertising for bids or proposals "in some newspaper of the 
county," and ask whether this provision might authorize the county board 
to. publish the notice of sale in other newspapers of t he county in addition to 
the official newspaper. 

It is our opinion that Section 376.21 is not applicable to the instant 
situation. This office previously has ruled that professional services per­
formed by a physician cannot be classified as "work or labor" within the 
provisions of Section 375.21. 

Opinion dated November 29, 1935, File No. 104-b-7. 
For the same reason, we believe that publication of a notice of sale in a 
newspaper cannot be so classi fied. 

We therefore rule that in providing in Section 282.02 for the publication 
of the notice of sale of tax-forfeited lands flin the official newspaper of the 
county," the legislature has provided for the exclusive method of publica­
tion of the notice, and there is no authority for publication of the notice in 
other newspapers in the county. We appreciate the considerations which 
have motivated your county board in the matter, but as long as the present 
statutory authority for publishing the notice of sale remains unchanged, 
we cannot rule otherwise. 

Mille Lacs County Attorney. 
December 28, 1950. 
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CHARLES P . STONE, 
Assistant Attorney General. 

419-B 

Sale - Purchaser - Vacated street and alley - Whether included in tract 
acquired by purchaser at sale. 

Facts 

The east side of Lot 1, Block 10, Syndicate Division, Grand Rapids, 
abuts on 11th Avenue. The south side of the lot abuts on T Alley. 11th 
A venue and T Alley were dedicated to the public and for public use, in the 
original recorded plat of Syndicate Division. 

By resolution dated April 6, 1938, the village council of Grand Rapids 
vacated 11th Avenue and TAlley. 
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In the 1940 a ssessment book and tax book, Lot I, Block 10, was listed 
as "Lot 1, Block 10, Syndicate Division, Grand Rapids." without any mention 
of the vacated street and alley. The HMO tax became delinquent, and judg­
ment was taken. Fodciturc for nonpayment of the 1940 and subsequent 
years' taxes, based upon the tax judgment for the 1940 tax, was effected in 
1947. The lot subsequently was sold a t a tax-forfeited land sale. In all of 
the proceedings, the lot was described as ULot 1, Block 10, Syndicate Divi­
sion, Grand Rapids," without any mention of the vacated street and alley, 

Questjons 

1. Does the purchaser at the forfeited tax sale acquire only Lot 1 as 
originally platted, or does he a lso acquire the half of the vacated 
street and alley upon which Lot 1 abuts ? 

2. In a situation like that of the foregoing case, does title to the vacated 
street and alley accrue to the owners of the abutting lots? 

3. If so, are t he boundary lines of the said abutting lots considered 
automatically extended to the center line of the adjoining vacated 
street or alley, or do the respective portions of the vacated street 
or a Uey become separate tracts ? 

4. If the boundary lines of t he abutting lots are deemed to be extended 
automatically to the center lines of the vacated street or alley, is it 
necessary to modify the assessment book and tax book descriptions 
of said lots to indicate the additional area or are the original lot 
descriptions sufficient? 

Opinion 

It is the opinion of t his office that when 11th Avenue and T Alley were 
vacated in 1938, the then owner of Lot 1, Block 10, thereafter held the fee of 
those portions of the str eet and alley upon which Lot 1 abutted to the center 
lines of the street and alley. 

Lamm v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co. (1890), 
45 Minn. 71, 47 N~ \V. 455; 

White v. JeITerson (1910), no Minn. 276, 124 N. W. 373. 

But under the rule of t he \Vhite v. Jeffe rson case, supra, these vacated 
portions of 11th Avenue and T Alley did not become part of Lot 1; they 
constituted separate trncts. 

See E mpenger v. Fairley (1912), n9 Minn. 186, 137 N . W. 1110; 

Patton on Titles , Sec. 92, p. 314. 

The 1940 assessment was made agains t "Lot 1, Block la, Syndicate 
Division, Grand Rapids." It did not include t he vacated portions of 11th 
Avenue and T Alley upon which Lot 1 a butted. \Ve therefore conclude that 
the purchaser at the forfeited-tax sale acquired only Lot 1 as originally 
platted. 
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Since the vacated portions of J 1 th A venue and T Alley which constitute 
separate tracts, apparently have not been a ssessed since 1938, the county 
auditor should proceed to enter t hem on the assessment and tax books for 
the years omitted, pursuant to the provisions of M. S . A" Sec. 273.02, subject 
to the limitation contained in Subd . 2 thereof. 

Commissionel' of Taxation. 
May 2, 1949. 
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CHARLES P . STONE, 
Assistant Attorney General. 

425-C 

State tax deeds - Whether issuable to assignees of purchasers of tax­
forfeited land under 1\1. S . 1949, Sec. 282.35, and M. S. 1949, Sees. 282.031 
to 282.037. 

Facts 

A pUI'chaser of tax-forfeited land under Laws 1943, Chapter 164 (now 
Minnesota Statutes 1949, Section 282.35) assigned her rights to a third 
party before the contract was paid up in full . A purchaser of tax-forfeited 
land under Laws 1947, Chapter 422 (now Minnesota Statutes 1949, Sections 
282.031 to 282.037) , ass igned his con tract to U thil'd PUI"ty before it was 
paid up. The two contracts have now been pnid up in full. 

Question 
Are the two assignees entit led t.o haye the staLe tax deeds issued to 

them if the coul"!ty auditor's certificates sent in to the Commissioner of 
Taxation recite those facts '! 

Opinion 

1. It is our opinion that the ass ig nee of t he person !"epurchasing under 
Section 282.35 is entitled to receive a slate tax deed upon proper certification 
to the Commissioner of Taxation. 

Section 282.35, Subdivision 7, provides as fo llows: 

II ••• When the purchase price of a parcel of land shall be paid 
in fuB, t he f o11owing facts sha11 be cel·tified by t he county auditor to 
the commissioner of taxation : t he description of land, t he date of sale, 
the name of the purchaser or his assignee, and the date when the final 
installment of the purchase price was paid. Upon payment in full of 
the purchase price, the purchaser or his assignee shall receive a quit 
claim deed fro m the state, t o be executed by the commissioner of taxa­
tion •••. " 
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See also : 

Opinion dated September I, 1936, File No. 425-c-13; 

Opinion dated December 16, 1937, File No. 425-c-13; 

461 

Opinion dated Feb. 25, 1938, File No. 425-c-13, No. 445, 1938 Report, 
Published Opinions of Attorney General; 

Opinion dated October 4, 1939, File No. 425-c-13; 
Opinion dated December 3, 1943, File No. 425-c-13; 

Opinion dated July 12,1944, File No. 425-c-13, No. 369, 1944 Report. 

2. We al'e also of t he opinion that the intel'est of a veteran purchaser 
of tax-forfeited land under Sections 282.031 to 282,037 is assignable and 
that the ass ignee is entitled to receive a state tax deed upon proper certifi­
cation to the Commi ss ioner of Taxation. 

Section 282.035 specifically recognizes the right of a veteran who has 
purchased tax-forfeited land under the provisions of Section 282.031 to sell 
his purchase cont ract to a third party before the contract is fu1i y paid up. 
It r eads: 

" In the event a purchaser desires to sell his purchase contract to a 
third plll·ty prior to the expiration of the five-year period during which 
a claim may be filed, he sha l1 previous to such sale notify t he county 
board of the intended sale and file his claim for al10wance as provided 
in section 282.033. No credit sha)} be allowed on the contract for addi­
tionalland cleared and placed under cultivation after such sale." 

A nd Section 282.034 pJ'ovides as follows: 

"Upon payment in full by cash ot' credit of t he balance due on 
the purchase contract. the county auditor shall so certify to the commis­
sioner of taxation, or to the commiss ioner of conservation , as the case 
may be, who shall thereupon execute a deed in behalf of the state in the 
manner provided fo r in the sale of other tax-fo rfeited lands." 

In an opinion dated October 13, 1944 , File No. 425-c-13, No. 365, 1944 Report, 
addressed to the Commissioner of Taxation, the Attorney General previously 
hus ruled that t he contruct right of a purchaser of tax-forfeited land under 
Minnesota Statutes 1941, Section 282.01 , is assignable. That opinion reads 
in part as f ollows: 

"The opinion of t hi s office to the County Attol'ney of Roseau County 
dated Ju ly 12, 1944, held assignable repurchase contracts of tax-forfeited 
lands following eurlier opinions of this office and of our predecessor s in 
office dating back to the year 1936. Any real di stinction between repur­
chase contracts and contracts for the purchase in installments of tax­
forfeited lands as respects assignability is not apparent and the free­
dom with which holders of the latter have transferred their executory 
contracts , as in the case of un ordinary contract fol' the sale of real 
estate between pl'ivute persons, thus giving ri se to the issuance of the 
several auditors' certificates for deeds of conveyance based upon ass ign­
ment, is understandable. 
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"There aTC more cogent reasons for holding assignable contracts 
for the purchase of tax-forfeited lands discernible from an examination 
of the applicable statute. Minn. Statutes 1941, Sec. 282.01. Subdivisions 
4, 5 and 6, were amended in a manner not here pertinent by Laws 1943, 
Chapter 627. The statute by express lang uage neither authorizes nor 
forbids assignment. Subdivision 5, relating to performance of and 
default in the contract, provides t hat 'Failure of the purchaser or any 
person claiming under him to pay installments and taxes shall constitute 
default! It further states that cancellation following default shall be 
'without any right of l'cdemption by t he purchaser, or anyone claiming 
under him , and the original purchaser in default, or any l)crson claiming 
undcr him, who shall remain in possess ion or enter thereon, shall be 
deemed a wilfu l trespasser and punished as such.' Subdivision 6 pro­
vides for repossession and reappraisal of the land when the statement 
of the county auditor 'shows that a pu.rchaser, or his assignee. is in de­
faul t .' The statute further authorizes 'appropriate' conveyance in f ee 
upon payment of the purchase price, and omits nny requirement that 
the conveyance run to the original purchaser. 

"By making applicable. to persons claiming under the original pur­
chaser and to the original purchaser'S assignee all statutory recitals 
respecting default, we conclude t hat t he legislature has unquestionably 
recognized the assignability of the contract of purchase of tax-forfeited 
land." 

Since the assignee of a purchaser of other tax-forfeited land is entitled to 
receive a stnte tax deed upon proper certification to the Commissioner of 
Taxation, and s ince Sections 282.035 and 282.034 provide that the veteran 
purchaser may sell his purchase contract and that t he state tax deed to tax­
forfeited land purchased by a veteran shall issue in the same manner pro­
vided for in the sale of other tax-forfeited lands, we concludc that the state 
tax deed mny properly issue to an assignee of the vcteran purchaser. 

Beltrami County Attorney. 
November 13, 1950. 
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CHARLES P . STONE, 
Assistant Attorney General. 

410-B 

Taxes acc ruing - State public lands - Forfeited for non-payment of t axes 
accruing after compliance with terms of certificate of saJe but before 
patent issued - Meaning of word uaccruing" as used in Laws 1945, 
Chapter 169. 

Facts 

"Laws of 1945, Chapter 169. Section 1, provides as fo]Jows: 

/I 4Whcnevcl. it shall appear (1) t hat the terms of n certificate of 
sale of state public lands have been fully complied with so as to have 
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entitled the owner to a patent under the terms of the certificate, (2) 
that such patent has not been issued and (3) that after such compliance, 
such lands were forfeited to the state for nonpayment of taxes accruing 
after such compliance, the commissioner shall, upon resolution of t he 
board of coun ty commissioners of the county in which said lands lie, 
issue a certificate reciting that there was complia nce with the terms 
of the certificate of sale prior to such forfeiture, and r eleasing such 
lands from the trust attached thereto prior to their sale as state public 
lands.' 

"In a cnse at hand all monies due the State on a certificate of sale 
were paid on June 12, 1939, but no patent was issued. On October 20, 
1947, the land forfeited to the State for taxes for the year 1939. The 
1989 tax was assessed May 1, 1939, and became payable the 1st Monday 
of January, 1940. The County Board by resolution has applied for a 
certificate releasing t he land from the trust. It appears that the date 
the taxes accrued will determine whether or not this land should be 
released from the trust." 

Ques tion 

"Did the 1939 tax accrue on May 1, 1939, when it was levied or did 
it accrue on the 1st Monday of January, 1940, when it became payable?" 

Opinion 

Our Supreme Court has pointed out in the case of Spaeth v. Hallam 
(1941),211 Minn. iS6, 300 N. W. 600, that : 

I'The French and Latin origins of the word 'accrue' and its deriva­
tives justify generally the idea that anything accrues when it attaches 
itself to something else. In t hat sense 'accrual' is synonymous with 
'accretion.' But the word and its derivatives are anything but works of 
legal art. In general and legal usage they have a variety of meanings. 
There is hence need in the process of interpretation for resort to con­
text and, in the case of statute or contract, to decland purpose ... * *" 

While Laws 1945, Chapter 169, conta ins no express declaration of purpose, 
we think that a reading of the act in context compels an interpretation that 
the Legislature used the word "accruing" in the sense of the tux becoming 
a liquidated. fixed and payable demand, rather than in the sense of the tax 
being secured by a lien in favor of the State. Using t hat interpretation, the 
1939 tax accrued on the first Monday of January, 1940, when it became 
payable. 

See M. S. A., Section 276.Q1. 

Spaeth v. Hallam, supra. 

Division of Lands and Minerals. 
October 7, 1949. 

CHARLES P. STONE, 
Assistant Attorney General. 

42S-C-17 
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must identify land to be acquired on the ballot ... ... _ .. _ .. 

Buildings - Sale - Granting easement for street - Elec-

50 

53 
51 

47 

tion-UAuthorized by voters at" construed .................... 47-A 

Unauthorized E lection 

County funds cannot be used to defray expense .......................... . 141 

ELECTRIC POWER- See "Public Utilities" 
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EMINENT DOMAIN 

Acquisition of Lands- Right of possession thereto- When pos-
session may be had .............. . __ ........................... ........................ Sf) 

Award- Appeal- When possession of property may be taken by 
condemning munic ipality- Extension of H road......... 87 

City cannot condemn property ah-cady dedicated for use as a 
public square and ~hereby acquire the right to use it as 
high school athletic field .... ....... _ .... _ ................... 88 

Discont inuance of proceedings upon motion of petitioner.. 44 
Taxes- Lien- When same accrues._ ............... 11 4 
Town- Real estate ....... _...... ..... ..................................... ..... . 190 

F 

FA IRS- See "Agriculture" 

F INANCES- See "Municipalities" 

FIRE DEPARTMENT 

Equipment-Purchase . . .............................................................. .. . 165 
Hnll-Village and school district may build to be used by both .... 183 
ReHef association- Funds received from 2% insurance tux........ 98 

G 

GAMBLING- See " Lotteries" 

GAME AND F ISH- See "Conservation" 

GASOL INE TAX- See "Taxation" 

GROSS EA HNINGS- See wfaxalion" 

H 

HEALTH 

Dumping Grounds ............ ..... ... .................. .............. ...... ....... ......... 175, 188 
Nurse- County has power to employ public health nurse ............ 141 
Tubel'culosis- Cost of X-ray survey ......... ............. _..... ............... 89 
Watel'- lllness caused by impure water supply ........ .. ..... ............ 174 
Water-Pollution ............................ ........... 101 
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HIGHWAYS 

Bridges 

Ditch outlet--Engineer's report .. .. ___ ._..... ..... ................ ... ........ .......... 1 
Town road-Vacation-A bridge constitutes part of highway­

Upon vacation of a town road where town merely has a 
road easement therein, title vests in the abutting property 
owner .......... _. ___ ................................. ... ................. ___ ............... ... ..... 111 

Width- Bridge in park- If bridge is on and part of a public 
road or high,vay ................... ........... ..... .. ......................... ............. . 112 

Cartways 

Established by town board are two rods wide-Established by 
user has no application to cartways established by town 
board ..... ................................... ...... ....... .... ............ ......................... . 113 

Condemnation 

Taxes-Lien-When same accrues ........ ............. .... ...................... .. . 
When possession of property may be taken .. .. . 

Construction 

Road and bridge fund-County aid roads-Appropriation by 
town meeting for county aid road purpose may not be used 

114 
87 

for construction of town roads ... ...... .. ........ ................................. 116 

Establishment 

Town roads-Delay or neglect in fi lling order establishing town 
road with county auditor will not destroy such an order 
made by lawful authority ...... ............. ..... ................ .......... .... .... .. 116 

Town roads-Duty to construct when funds sufficient-Bids and 
contI'acts-Failure to advertise-Where preliminary agree­
ment with contractor is amended during course of work. ..... 117 

Maintenance 

Blacktop- State aid and county aid roads- County has duty of 
improving and maintaining state aid and county aid roads 
- Village cannot be compelled to contribute to the cost ........ 118 

Motor Vehicles- See "Motor Vehicles" 

Passable Roads 

Town line- Authol'ity of county board .. ... .. . 

Restricted Use 

Hard surfaced roads-Restrict opel'ation of vehicles on such 
county and town roads as are adversely affected by climatic 
conditions-IlHard surfaced roads" are not so adversely 

119 

affected ....... ................... .... ......... ... ................ ....... .. .... ......... .......... 119-A 

-. 



-

482 BIENNIAL REPORT 

HlGHWA YS-eont. 

Road and Bridge Fund 

Town-Record of proceedings ............. _._ ............ __ .. _ .... _ ......... ............ 236 

Road Equipment 

Town has power to purchase .... ....... ....... ........ ................................. .. 189 

Traffic Regulations 

l'Operate" means and includes act of driving-Violation of this 
section cons titutes misdemeanor ... ....... .................................... _. 36 

Prosecution in name of state on arrest by highway patrol offi-
cer-Witness fees _ ...... ___ .... ...... .......... ... ...... _ .. _._........ ..... .... .......... .. 35 

Width 

Additional-May be acquired-How-Petition .. ........................... .. 120 

HOMESTEADS-See "Taxation" 

HOSPITALS 

Appropriat ion - Construction - Cost - Increased cost of con· 
struction when necessary by minor changes in plans and 
specifications may be paid by county in addition to original 
contract price .......... _.................... .. .................... .. .......... ............... 90 

Care-Rate-Ancker Hospital, St. Paul, and Minneapolis Gen. 
eral .......... .................................. ........... ............................. ............ .. 195 

Collections-Not duty of county attorney to attempt colJection 
of accounts due county arising from opel'ation of hospitaL .. 152 

Funds-Funds derived from operation of village hospital may 
not be disbursed by hospital board .......... .................... .............. 102 

Taxation-Offices in hospital building rented to doctors using 
facilities of hospital-Effect on exempt status of building .... 226 

HOUSING AND REDEVELOPMENT 

Cities 

. Authority to buy or condemn property for housing a i af!1ily ........ 196 

Commissioners 

Term- Vacancy in office of commissioner where commissioner 
removes from city; special tax levy by Authority-Inter­
pretation of phrase "first two consecutive levy-making 
periods" ........ ................ _............ ...... ................................ ... ............ 84 

Term-Where length of term and appointing authority is desig­
nated by statute but no date is fixed for the beginning of 
the term, term commences on date of appointment and not 
on date appointee qualifies ......... .... ......................................... ... 85 

• 
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HOUSING AND REDEVELOPMENT-cont. 

Quonset Housing Unit.s 

Owned by city, located on privately owned real property, rented 
to servicemen .......... ....... ..... .. ............. ....... .. ...... __ ........ .... ........ .. ... 228 

Veterans Housing Project 

Taken over by ci ty from federal government ........ ........ .......... .... ... 229 

I 

ILLEGITIMATE CHII. DIlEN- See "Children" 

INCOMPATIBLE OFFICES 

Charter Commission-
Mayor or members of city council may be appointed to 

charter commission .......... ___ . __ .. .... ....... .......... .......... .............. 129 
Deputy clerk of the district court and deputy county treasurer 

are i.ncompatible .............. ........... _____ .... ....... ........ ...... ... _ .... _ ............ 130 
Village clerk and relief investigator are incompatible offices 

where council appoints relief investigatol' and sets his 
salary .... ..................................... ....... ................... ...... ........... .......... 131 

Village clerk may also be manager and operator of village 
liquor store-Village Optional Plan A ................... ................... 182 

Vil1age justice of the peace and village trustee incompatible ...... 133 

INDIANS 

Liquor-Sale to persons of Indian blood- Regulation prohibit­
ing sale to per sons of Indian blood of 3.2 beer not advised­
Regulation may be a dopted prohibiting sale to spendthrifts 
and improvident persons among the Indians..... ........ 74 

IMPROVEMENTS- See II Local Improvements" 

L 

LABOR 

Sick Leave 

May be granted under chal·ter provisions- Members not us ing 
sick leave benefits may not l'eceive extra compensation in 
lieu thereof ... ........... ... ........... .. ............... ............................. ... ..... . 

Teachers-Unused leave ... .. ...... ......... ........ , ...... ............... ................ .. . 
137 
69 
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LABOR----eont. 

Vacation Periods 

Employee entitled to vacation with pay who does not take a 
vacation cannot be paid for the vacation period, as the same 
would constitute double payment for the same period of 
time ................. ........ .... .. ......... __ ................................... . _._ ..... .. ___ ... _ .. 138 

LANDS-Also see "Conservation" 

School Districts 

Detachment--Land separated by Miss issippi River is not ad-
joining land .. __ ... _ .... ............ ....... .............. __ ............. __ ..... ................ 40 

Tax-forfeited 

Conveyance-To municipality without money consideration­
Condi tions-More than one public use-Separate convey-
ance for each tract-Reservations permissible ........... ... .......... 258 

Sale-
Authority of county boul'd to attach conditions requiring 

land to be included in auxiliary forest ... .. ............. ............ 259 
Notice-Publication-Authority to publish in other news­

papers in county in addition to official newspaper of 
county ............. .. .................. ...................................... ... .... ........ 260 

Purchaser-Vacated sb:eet and alley-Whether included in 
tract acquired by purchaser at sale ... ........ .... .................. ... 261 

State Tax Deeds-
'Vhether issuable to assignees or purchasers of tax-

forfeited land ............... ............................ ....... .... ..... ...... ....... 262 
Taxes-

State public lands forfeited for non-payment of taxes ac­
cruing after compliance with t erms of certificate of 
sa le but before patent issued- Meaning of word "ac-
cruing" 

LEGAL NOTICES 

263 

Tax forfei ted land sale ................................. ... ... ....... .. ............... ......... 260 

LEGISLATURE 

Legis lation 

Constitutional provisions-Providing funds to pay for proposed 
soldiers' bonus-Taxing railroad corporations ........................ 203 

Enactment-'Vben two or more laws passed at different ses­
sions, law latest in date prevails-Placing of statue of 
Maria L. Sanford in National Statuary Hall .......... ..... .. .... ..... 204 

Reapportionment-Act--In effect will continue to be in force 
until supplanted by subsequent valid act .................. ................ 205 

Two Bills approved on same day ..... .. ............................................... 158 
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LIABILITY 

Damages- Resulting from nuisance cl"cated by viUage in dump­
ing sewage into drain, resulting in the poisoning of live-

485 

stock .. ............. . ___ .......... .... ......... __ ................. .... ........ __ ..... ....... ......... 124 
Damages-Ditch repair ...... __ ..................... __ . ___ ................................... 8 
School Districts-

Districts not liable for expense of for athletes nor for dam­
ages sustained by athletes taking part in athletics....... . 49 

Playgrounds- Liability of school district for damages aris-
ing from tort due to negligence................. .... ......... ..... ....... 46 

Water supply- Sickness or death caused by impure water ........ 174 

LIBRARY 

Funds-Expenditures- Library board has exclusive controL ... . 100 
Law Library-

F ees collectible as county law library fees by district court 
clerk ....... ............ ....................... .... ..................... ...... ............ ... 28 

F ees collectible as library f ees by municipal court clerk..... . 24 

LICENSES 

Boxing Exhibitions 

For television purposes .. ...... .................. .... _ ..... . . ... ......... ...... ...... 202 

Liquor 

Cities-Issuance- Requirement that no license be issued if 
applicant within five years has been convicted of violating 
any law r elating to sale of non-intoxicating malt liquor or 
of intoxicating liquor applies in a ll cities ....... _........................ 70 

Fee-Towns-3.2 beer license in towns-Town board is not en­
titled to charge a fee for approving application for license 
in addition to one-half of the fee paid to the county board ... _ 71 

F ee-ViIlages- Brewel's a nd wholesalers of 3.2 beer may be 
licensed by vi1lage for fee of $10 per annum_ ......... _ ..... _.~ _ .... .. 72 

Liquor stol'e-Pl'ivate-License ..... __ ... __ •... ...... __ ... . .. " __ """ _' ____ __ " __ '" 67 
Revocation- Power of county board .. ____ ......................... __ ............. __ . 73 

Roller Skating Rinks 

Towns __ ......... ... _ ...... ____ .... __ .... ...... ..... ........... _ .......................... , ... __ .. ...... ___ 185 

LIQUOR 

Intoxicating 

Election Day-
Deliveries-Statute prohibiting retail sale of intoxicat­

ing liquor on election day does not prevent deliveries 
by breweries and wholesalers of intoxicating liquor in 
wholesale quantities to retailers on election day ......... __ . 65 
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LIQUOR-eont. 

Liquor control commissioner-
Authority of to approve or disapprove transfer of location 

of off sale retail1iquor store............. .. ... ........................ ...... 66 

Liquor Stol'c-Privatc-License-

May not be issued in a municipality which has established 
municipal liquor stores- The law does not limit the 
number of liquor stoi-cs which may be issued by a 
municipality authorized to do so... .......... ............ ....... ...... .. 67 

Sale-
Hours-On evenings preceding holidays............... .. ... .............. 68 
"Off Sale"-\Vord " radius" means " distance." Distance 

should be measured in a straight line to the nearest 
point in the boundary of. t he city ........... ........... .... 69 

Non~lntoxicating 

Licenses-
Cities-Issuance-Requirement that no 1icense be issued 

if applicant within five years has been convicted of vio­
lating any law relating to sale of non-intoxicating malt 
liquor or of intoxicating liquor applies in all cities. .... 70 

Fee-

Towns- 3.2 beer license in towns-Town board is not 
entitled to charge a f ee for approving application 
for license in addition to one-half of the fee paid 
to the county board which it is entitled to receive 71 

Villages-Brewers and wholesalers of 3.2 beer may be 
licensed by village for fee of $10 per annum............ 72 

Revocation-Power of County Board ..... .... .... .. ...... ......... ... .. ... . 78 

Sale-
Indians-Heta il on sale dealers-Sale to per sons of Indian 

blood-Heg ulation prohibiting sale to persons of Indian 
blood of 3.2 beer not advised- Regulation may be 
adopted prohibiting sale to s pendthrifts and improvi­
dent persons among the Indians........... .. .. .......... ...... ........ . 74 

Minor- Malt liquors cons umed by minor on licensed prem­
ises without knowledge of licensee or employees is not 
consuming with permission of licensee................. .......... 75 

Wholesaler and Bl"ewer-

Cash beer law discussed ...... .... ....... .. .. ... ................ ...... ......... ....... . 
May sell 3.2 beel' to on sa le and oft' sale dealer s and to con~ 

sumers in quantities of not less than two gallons. 
Holders of wholesHle license may sell only to oft' s ale 

76 

and on sale retai l dealer s... .. .... .. ..... .. .. .. ... ...... ...................... 77 
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UQUOR STORES 

Employee-Residence within village not condition to eligibility 
for appointment of employee in municipal liquor store ........ 147 

Funds-Membership in Chamber of Commerce-Village pos­
sesses no authority to join Chamber of Commerce whether 
dues are paid from the general fund or the liquor store 
fund ......... ......................... .......... ........................................ .............. 103 

Location-Transfer-Authority of Commissioner to approve or 
disapprove ................... ...... ........ ..................................................... 66 

Private--License-May not be issued in a municipality which 
has established municipal liquor store-The law does not 
limit the number of liquor stores which may be issued by a 
municipality authorized to do so........... ............................ ......... 67 

LOCAL IMPROVEMENTS 

Assessment 

Appeal from assessment of benefits....... ............... ...................... ...... 12 
Benefits-Estimating costs ...................•...... ............ ..................... _ ... 126 
Streets-Con t ract-Failure to give notice ...... ..................... ............ . 127 

Streets 

Repairs-Use of streets--.1urisdiction-Regulations ...... ........ ..... . 128 

LOTTERIES 

Bowling Tournament 

Prizes for high score-Entry fee paid-Element of chance 
absent .. ........................ .... ... ... ........ .. .. ...... .. .......... .. .... .............. ....... 32 

Gift Enterprise 

Auction money given by merchant to purchaser-Bicycle given 
to bidder of the most auction money who buys ticket and 
attends theatre on auction night-Scheme not lottery but 
unlawful gift enterprise.................. ...... .... .................... ...... ........... 33 

Scheme whel'e tickets are given free when asked for and prize 
goes to person holding most tickets, not unlawful as lot. 
tery or unlawful gift en terprise... ............ .... .. .......... .. ......... ...... 34 

M 
MARRIAGE 

Certificate-Clerk's fee .... ..... .. .............. ................. .... ..... ........ .. ,......... 14 

MAYOR 

Authority-Signing warrants by rubber stamp .............................. 110 
Traveling expense-Incurred in performing official duties .......... 143 
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MILITARY 

Soldiers' Bonus 

Funds to pay for-Consti tutional p rovisions ................ _ .... __ ......... . 203 

Veterans' Benefits 

Housing-
Project taken over by city from federal government ............ 229 
Quonset hous ing uni ts owned by city. located on privately 

owned real property. rented to servicemen ...................... 228 
Preference-

Civil service-Tenure rights of persons appointed without 
competi tive examination-Rights of temporary em-
ployees ....... ...... ... ..... .... ..... .......... ... ...... .. .............. .... ........ ....... 134 
County assessor-Not covered thereby .......... ........... ....... 140 
Police and firemen - Veteran with service-connected 

disability rating by veterans administration has no 
grea ter preference than veteran without such dis-
abilit y r ating ............. ..................................................... 136 

Rights- Non-veteran acquires no right from perform­
ing duties of a position in the classified service 
without proper appoint ment ............. .......... ...... ..... .... .. 136 

Service J'ecords-
Certified copics-fee .... ....... ................ .. .... ......... ..... ... .... .............. 169 

Taxes-
Exemption-Nonresident Army officer a ssigned as R.O.T.C. 

ins tructor at U. of M .... .............. ................ ................ ... ..... . 246 
Surtax for payment of veterans' adjusted compensation 

bonds-Whether subject to l'eduction by credits-$5.00 
annual tax-Who required to pay ...................................... 282 

Taxpayer-Individuals residing on Fort Snelling reserva-
tion ........... ... ... .... ............... ........... .... .... .......... ...... ................ ... 238 

MOTOR VEHICLES 

Gasoline Tax 

Additional one-cent ta x-UIn Storagett-What cons titutes .... .. ... . 220 

Refunds- uJ eeps" used for s trictly agricultural purposes .......... 221 

Prosecution 

Opera ting while unde l" influence of intoxicating liquor-Au­
thorities cited holding that s tarting motor of car while 

. intoxicated may be covered by s tatute prohibiting opera­
tion of car in that condition............ ............................................ 87 

Unauthorized operation-Automobile operated with permission 
of owner's a gent ...... .................................... ........... .............. ....... 88 
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MOTOR VEHICLES-cont. 

Roads 

Restricted operation of vehicles on county and town roads as 
are adversely affected by climatic conditions-UHard sur-

489 

faced roads" are not so adversely affected ..... ....... .............. .. U9-A 

Taxation 

Exemption-
Refund-Motor vehicles owned and used exclusively for 

village purposes exempt from taxation- Identification 
of publicly owned vehicles ...... ____ . ___ .......... __ .................... ...... 239 

Personal property 
Abatement-Taxes on motor vehicles licensed in 1949-

Abated in fulL .... ........... ................. ........ ................ .... .......... 240 
New and unused motor vehicles for which license plates 

have been purchased by deaJer prior to May 1.. ........... ... 241 

MOVIES 

Recreation programs-As part of recreational program village 
may show free outdoor movies ..................... .................. ....... .... 104 

MUNICIPALITIES 

Bids and Contracts 

Bids-
Competitive bidding-Bid submitted by telegram is valid 

and may be considered by a council when other bids 
which have been received are opened in accord with 
the advertisement for bids..... ........ .................... ............... 78 

Opening-At adjourned meeting-Where unusual storm 
prevented county board from meeting and receiving 
bids pursuant to advertisement therefor and auditor 
continued hearing until following week, no bids being 
opened in the meantime, bidders prevented from reach-
ing meeting because of storm may submit bids before 
time to which hearing adjourned and such bids may be 
considered by board if it so decides... ........... ....... ..... ...... 79 

Contracts-
Purchase-Village has power to pUl'chase electricity at 

wholesale from United States ... ............................. ... .... ..... 169 
Rates-Power of village to contract with public service 

corporation for furnishing electrical energy to village 
and inhabitants does not expressly include power to 
regulate rates, but regulation of rates may be reserved 
in contract-Bids need not be called for by village be­
fore granting contract involving franchise and rates 
with public service cOl'poration for supplying electrical 
energy ............. ................... ... .......................... ... ......... ... ...... . 168 
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MUNICIPALITIES-cont. 
Bids and Contrads-cont. 

Road repair-EQuipment-Labor claims-Counties with 
population of less than 75,000 may cons truct, improve 
and repair public roads by day labor and pay labor 
claims and claims for use of equipment without first 
being audited and anowed by county board-No con· 
tract for work or labor, or for construction or repair 
of roads where the estimate cost exceeds $1,000, may 
be made without first advertising for bids. ......... ..... .... ... 80 

Schoolhouse-Modification of contract-Lowest r esponsible 
bidder ............................................ ... ....... ........ .... ... ................. 46 

'.fawn road-Failure to advertise-Contraet amended dur-
ing course of work ..... .............................. ................. __ .......... 117 

Void-County board for purchase of truck made pursuant 
to bribe arrangement between vendor and three mem­
bers of board is void and county may not pay purchase 
price of truck based on void contract ...................... ..... .... _ 81 

Contractor-
Equipment---Taxation ... ......................... ...................................... 260 

Boards and Commissions 

Board of audit-
Compensation-De facto members .. ................ .......................... 160 

Charter-
Members - Number - Majority - Amendments to charter 

should be proposed by a charter commission having its 
full complement of 16 members or a majority of the 
commission having a full complement of 16 members.... 82 

County commissioners-
Compensation-Committee work 154 
Expenses- Committee work .......................... ........ .......... ... ....... 165 
Qualification-To sit at drainage hearing ..................... ..... ...... 166 

Equaliza tion-
Compensation for their services on board, council members 

are not entitled to extra compensation......................... 83 

Housing and redeve1opment-

Terms-
Vacancy in office of commissioner where commissioner 

removes from city; special tax levy by authority­
Interpretation of phrase Ufirst two consecutive 
levy-making periods" .......... .... ..... ............ .. .......... ....... 84 

Where length of term and appointment is designated 
by statute ........... ... ......... ... .... ........ ..... .. .......... ............... .. 85 
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M UNICIPALITIES--cont. 
Boards and Commissions-cont. 

Welfare board-

Bonds 

Executive secretary-Powers and duties-Is county em-
ployee .. ............. .. ................ ......................... ............•............... 198 

Expenses-Attending conference-Funds may be used for 
pel' diem allowance t o members for time spent on busi-
ness of board. ........................... ............ ...... .................. ___ ..... . . 

Funds-Payment for office equipment ... ................................ . . 
199 
200 

Bond issue-
Bridge repair-The words uTaxable Property" a s used in 

M. S. A. 164.18 include money and credits value 8S 

a ssessed in 1942 ...... __ ........................................ ................. ..... 92 
SherifI' residence, jail and office space in court house-Con­

s truction jo~Two separate buildings....................... ....... 93 

Government bonds-
UMoney" as used in M. S. A. 413.07 includes U. S. Govern-

ment bonds .......................... ............. ........ .......... .......... ......... 99 

Surety bond-
Agreement-Bid-County board may enter into agreement 

with one bonding company to write all bonds for its 
officers and employees if such officers and employees 
(treasurer excepted) consentj county need not adver-
tise for competitive bids on furnishing of such bond .... 148 

Schedule or position insurance policy-City whose charter 
provides for execution of bonds to it by its officers is 
not authorized to take out schedule or position insur-
ance policy in lieu of individual bonds .... ............. ............. 149 

Bridges 

Drainage-
Cost of-Engineer's report--Outlets-Assessments-Dis-

charge of waters..... ............................................................. .. 1 

Town road-
Vacation-Title to bridge forming part of. vacated road ..... . 111 
Width-Bridge in park-If bridge is on 'and part of a pub-

lic road or highway ................................... ... ......... ........ ....... 112 

Broadcasting Station 

County may cooperate with city in the erection and operation-
To be made available to police and sheriff ..................... ........... 166 

Bus Line 

Village without authority to own and operate ............. ..... .............. 167 
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M UN ICII' ALITIES-cont. 

Finances 

Claims-

Labor-Road repair ...... .......... .......... ................. ............. ........... _. 80 
Tax forfeiture proceedings ........ ___ .. ........................................... .. 94 
Verified-Agains t towns and counties, but does not amend 

law relating to villages and school districts ................. __ . 96 
Funds­

Apportionmen~ 

Delinquent taxes collected-Disposition upon separa-
tion of village from town ............... ...... __ ...... ............... 96 

Division of money realized from taxes between town 
and village-Ownership in division of other per­
sonal property-Division of mooey realized from 
collection of personal property taxes...................... 97 

Firemen's Relief Association-Funds received by duly 
incorporated firemen's relief a ssociation from 2% 
tax on insurance premiums under M. S. A. 69.02 
et seq. belong to association and do not constitute 
"public funds." Such funds belong to duly incor­
porated relief association and are not money of 
the town within meaning of M. S. A. 413.07, pro­
viding for apportionment of money upon separa-
t ion of village from town... ...... ............ ....................... 98 

" Money" includes U. S. Government bonds..... .............. . 99 

EXllendi..tures-
Library fund-Library board has exclusive control.. .. 100 
Removal of obstructions from creek-City has a uthor-

ity to r emove obstructions from creek bed if it 
will tend to promote the public health .................... 101 

Hospital-
Funds derived from operation of village hospital may 

not be disbursed by hospital board ............ .. ... .. ... .... 102 

Municipal liquor stores-

Membership in chamber of commerce-Village pos­
sesses no authority to join chamber of commerce 
whether dues are paid from the general fund or 
the liquor store fund .......... ................ ....... .. .. ..... ........ 103 

Recreation-
Recreation programs-As part of recreational pro­

gram village may show free outdoor movies ... .. ... 104 

Transfer-
Moneys from parking m eter fund-After amending 

ordinance, moneys may be transf erred from park-
ing meter fund to the general fund ........................ 106 
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M UNICIPALITIES-cont. 
Finances-cont. 

Tax levies-
Ba nds-Musical entertainments-Joint municipal band of 

two villages-Each village may vote separately on 
the possess ion of levying a tax for establishing a band 
-If both villages vote favorably, bands could operate 

jolntly ----- -------------.--------------------------------------- ---
Cities of the third class .................... .................. . 
Cities of the fourth class ...... _ ........................................... . 

Wanants-
Anticipation-Tax anticipation warrants issued to pay cost 

of construction of buildings on county fair gl'ounds-

106 
235 
107 

" public sale" construed ........................... ............. __ ............ .. 108 
Endorsements-County treasurer must use reasonable 

diligence in determining endorsement of payee to be 
genuine before he pays auditor's warrant-Adminis-
t.ration Old Age Assistance law ... ..................................... 109 

Signature-Signing of warrants by rubber s tamp fac­
s imile of mayor's signature-Warrant held valid when 
s tamp is affixed by mayor's authority ............................. 110 

Highways • 
Bridges-

Ditch- Cost-Engineer's report .................. .... .. . 
Town road- Vacation- A br idge constitutes part of hig h­

way- Upon vacation of a town road where town 
merely has a road easement therei n, title vests in the 
abutting property owner ......... ..... ... .... ...... ........................ .. 111 

Width-Bridge in park-If bridge is on and part of a pub-
lic road or highway. ............... .. .... . ................. 112 

Cartways-
Established by town board are two rods wide ................ .... .. . 

Condemnation-
Taxes-Lien-When same aCC I·ues . ... ............................. . . 

Construction-
Road and bridge fund- County aid roads-Apl)l'opriation 

by town meeting for county aid road purpose may not 
be used for construction of town I·oad!:! ... .. ...................... . 

County highway-
Public street dedication ..... . 

Culverts-
On county aid roads ................. .... ........... ...... ... ............ ........... . 

Establishment­
Town roads-

Delay or neglect in filling order establishing town road 
with county auditor under M. S. 1949, § 163.13, 
s ubd. 6, will not destroy s li ch an order made by 

113 

114 

115 

128 

118 

la\vful authority ....................... ........ " ......................... 116 
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M UNICIP ALITlES-cont. 
Highways-eont. 

Duty to construct when funds sufficient-Bids and 
contracts-Failure to advertise-Where prelim­
inary agreement with contractor is amended dur­
ing course of work so as to bring cost thereof 
above $500, provisions of M. S. 1949, § 160.39 
applicable ........................... ........... __ "' ...................... _ ..... 117 

Maintenance-
Blacktop-State aid and county aid roads-County has 

duty of improving and maintaining state aid and 
county aid roads- Village cannot be compelled to con­
tribute to the cost thcreof-Tl'unk-driveways from 
abutting property-Road authorities obligated to fur-
nish culvert .on county aid road ........................... .. _ ......... 118 

Passable roads-
Town line-Authority of county board ....................... .. ....... . 

Restricted use-
Hard-surfaced roads-Restri cted operation of vehicles on 

such county and town roads as are adversely affected 
by climatic conditions-"Hard surfaced roads" are not 

119 

so adversely affected ... ...... ~ ................................... .. .... ..... 119-A 

Width-
Additional-May be acquired-How-If upon petition, pro­

ceedings may be under M. S. A. 162.21- If on motion 
of county board without petition, must be under 
M. S. A., c. 117 .............................................. ........... 120 

Incorporation 

Annexation- Procedure-Can 
proceedings 

Petition-

be tested only by quo warranto 

Withdrawal of names from petition-Under facts and at 
time stated, petitioners had right to withdraw their 

122 

names, rendering petition ins ufficient .............................. 123 

Liability 

Damages-Resulting from nuisance created by village in dump­
ing sewage into drain, resulting in the poisoning of live-
stock .............. .. ............ ...................... ....... ............... . .......... ..... ..... . 

Nuisance-Fire siren blowing curfew ......... .. .... . 

School Districts-
Districts not liable for expense... of medical treatment for 

athletes nor for damages sustained by athletes taking 

124 
125 

part in athletics........ .......... ......... .... ... .................... .. ..... ...... 49 
Playgrounds-Liability of school district for damages 

arising from tort due to negligence.................................. .. 46 
Water Supply-Impure .. .. .... .... ........ ... ....... .... ..... ....... .......... """ " 174 
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MUNICIPALITIES-eont. 

Library 

Funds- ExpendItures-Library board has exclusive controL .. 100 

Law Library-
Fees col1ectible as county law Hbrary fees by district cour:t; 

clerk _ .......... __ ... ..... ........... .............................. .... ........ .. ......... .. 23 
Fees collectible as libral'Y fees by municipal court clerk.... 24 

Licenses 

Boxing Exhibition-
For television purposes ....................... ... ..................... ...... ... ...... 202 

Liquor-
Cities-Issuance- Requirement that no license be issued if 

applicant within five years has been convicted of vio­
lating any law I'elating to sale of non-intoxicating 
malt 1iquor or of intoxicating liquor applies in all cities 70 

Fee-Towns-3.2 beer license in towns- Town board is not 
entitled to charge a f ee for approving appJication for 
license in addition to one-half of the fee paid to t he 
county board .. . . .. .. ........... .... .................. ... ... .. ............ . 
Villages-Brewers and wholesalers of 3.2 beer may be 

licensed by village for fee of $10 per annum ....... . 

Private-License .................. .. ....... ................ .... .......... ........... .... . 

Revocation-Power of county board ....... ...... . 

71 

Roller skating rinks ... 

72 

67 

73 

185 

Liquor 

Intoxicating­

Election Day-
Deliveries-Statute pl'ohibiting retail sale of intoxi­

cating liquor on election day does not prevent de­
liveries by breweries and wholesalers of intoxi­
cating liquor in wholesale quantities to retailers 
on election day..... ................... ....... ...................... 65 

Liquor control commissionel'-
Authority of to approve 0 1' disapprove Ll'ansfer of 

location of off sale retail liquor store.. ..................... 66 

Liquor Sto l'e-Pl'ivaLe-Licen~e-

May not be issued in a municipality wh ich has estab­
lished municipal liquor stores-The law does not 
limit the number of liquor stores which may be 
issued by a municipaJity authorized to do so.......... 67 
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M UNICIP ALITlES--eont. 
Liquor--cont. 

Sale--
Hours-On evenings preceding holidays........ ...... ......... .. 68 
"OfT saJe"- \Vord "radius" means Hdistance"-Dis­

tance should be measured in a straight line to the 
nearest point in the boundary of the city......... 69 

Nonintoxicating-

Licenses-
Cities- Issuance-Requirement that no license be 

iss ued if applicant within five years has been 
convicted of violating any law relating to sale 
of non-intoxicating malt liquor or of intoxicating 
liquor appJies in all cities................ ................. ... ..... 70 

F ce-
Towns-3.2 beer license in towns-Town board 

is not entitled to charge a fee fol' approving 
application foJ' li cense in addition to one-half 
of t he f ee paid to the county board which it 
is entitled to receive .. ... ................................. ... . . 

Villnges- Brewcrs nnd wholcsalers of 3.2 beer may 
be licenscd by village for f ee of $10 per 
annum ..... 

Revocation- Power of county board ...... . 

Sale-
Indians-Retail on sale dealers- Sale to persons of 

Indian blood- Regulation prohibiting sale to per­
sons of Indian blood of 3.2 beer not advised­
Regulation may be adopted prohibiting sale to 
spendthrifts and impt'ovident persons among the 

71 

72 

73 

Indians . ............... .... .. ........... ........ ....... ...... .......... 74 
Minor- Mal t liquors consumed by minor on licensed 

premises without knowledge of licensee ot' em­
ployees is not consuming with permission oC 
li censee ......... ..... ..... .. ................ ........................ 76 

Wholesaler nnd Brewer-
Cash beer law discussed ... ............. .. .............. . . 
May sell 3.2 beer to on sale and off sale dealers 

and to consumers in quantities of not less 
than two gallons- Holders of wholesale li­
cense may sell only to off sale and on sale 

76 

retail dealers ................................................... ..... 77 

Liquor Stores 

Employee- Residence within village not condition to eligibility 
for appointment of employee in municipal liquor store ........ 147 
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M UNICIP ALITIES-eont. 
Liquor Stores-eont. 

Funds- Membership in chamber of cornmcrce- Village pos­
sesses no authority to join chamber of commerce whether 
dues are paid from general fund or t he liquor store fund 103 

Location-Transfer 
Authority of commissioner to a pprove or di sapprove 66 

Ploivate-License-
May not be issued in a municipali ty which has established 

municipal liquor stor e- The law does not limit the 
number of liquor stores which Illay be issued by 11 
municipality authorized to do so. 67 

Local Improvements 

Appeals-
A ppeals from assessment of bene fi.ts- U ndcl' city charter, 

not entitled to trial of s uch issue by jury us matter 
of right ... .......................................... ................................... 12 

Assessment--
Benefits- In estimating cost of an improvement, it is illl­

proper to include arbitrary fixed percentage for "legal 
fees, advertising, enginecl"s fees, and i:l imilar ex-
penses " .. ............... .. .................. ...................... .. .. 126 

Stl'eets-Contract- Failure to give notice and hold public 
hearing before letting contmct- Whel'e contract hus 
been completed, a new assessment may be made .. ........ 127 

Qllicers a nd Employees 

Civil service-
Tenure rights of persons appointed without competitive 

examination- Veterans' prefe rence- Rights of vet­
e rans in temporary employees under Civi l Service 
La\y .. ........ ...... ...... ... .. ..... ...... ..... .................... ................ . 134 

Veterans' preference-

Police and fi remen - Veteran with service-connected 
disability rating by Veterans Administration has 
no greater preference than veteran without s uch 
disability rating . .. ...................................... 135 

Rights- Non-veteran acquires no right from perform-
ing duties of a pos it ion in the classi fi ed service 
without proper appointment 136 

Compensation-

Sick leave-May be granted under charter prOVISlons­
Members not using sick leave benefits may not receive 
extra compensation in lieu thereof ............................... .. 137 
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MUNICIPALITIE~cont. 

Officers and Employees-conl. 

Vacation periods- Employee entitled to vacation with pay 
who does not take a vacation cnnnot be paid for the 
vacation pel'iod, as the same would constitute double 
payment f or the sam e period of time ......... ....... ....... ...... 138 

Employment-

Accountant-City may employ Qualified accountant. ..... ........ 91 

County assessor- Term ... . . ..... .................. ... ... ... .... 139 
County assessor-Veterans Preference Act-Not covered 

the reby . ...... ....... .......... .... .... .. ... .... .... ... 140 
Public health nurse-County board has power to employ­

No statutory authority exists whereby question of em­
ployment of such nurse should be submitted to voters 
for apPl'oval-County funds cannot be used to defray 
expenses of unauthorized election ....... ........ ......... ........ ... 141 

Street commissioner-City council electing street commis­
sioner- Charter prevails over council rules-Blank 
ballot does not invalidate election-Ruling of presid­
ing officer, if not appeuled from, becomes rule of 
council .. ... ..... ..... ... ......... .... .... . ............... ............. 142 

Welfare Board-Executive Secretary-Appointment.... 198 

Public Employees Retirement Association-
Membership-To be eligible fo r non-employee membership, 

an employee must have 10 years consecutive public 
service immediately before he cea ses employment .... .. 144 

Public officers-
Bribery- Payment of bribe .... ....... . 31 

Residence-
Assessor need not be res ident of village ei ther at time of 

appointment or during term of service ....... .. ......... ....... ..... . 146 
Deputy village assessor- Must be ci tizen of village ............ 146 
Liquor store employee- Residence within village not con­

dition to eligibility for appointment of employee in 
municipal liquor store.................. . .. .. ........... 147 

Police officer- Residence within village not condition of 
eligibility ....... ...... ... ...... ........ ... . .......... ... .. 147 

Surety bond-
Agreement- Bid-County board may enter into agreement 

with one bonding compa ny to write all bonds for its 
officers and employees if such officers and employees 
(treasurer excepted) consent; county need not adver-
tise for competitive bids on furnishing of such bond .... 148 

Schedule or position insurance policy-City whose charter 
provides for execution of bonds to it by its officers is 
not authorized to take out schedule or posi tion insur-
ance policy in lieu of individual bonds ....... ........ ............ 149 
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MUNICIP ALITIEB---<:ont. 
Officers and Employees---cont. 

Traveling expenses-
Committee work .... _ .......................... . _ ................ ....... ...... ... ........ . 155 
Coroner-Mileage when riding with sheriff .......... ... __ ....... .... __ 161 
Mayor and council members.... ... ....... ..... 143 
Welfare board- Attending conference ......... .. ...... .. .... .. ........ . 199 

Officers 

Board of audit-

Compensation- De facto member of board performing 
duties as such under COIOl' of right-Compensation 
paid to him therefor cannot be recovered by county .. .. 150 

Coroner-
Mileage- When coroner rides with sheriff .......... . 

County assessor-
Ternl ....... ... _.. .. . .. .. ... .. .. ................ ........ .. ..... .. .. . 
Veterans Preference Act-Not covered thereby ... . 

Coun ty attorney­

Duties-
Collect ions- Not duty of county attol'uey to attempt 

collection of accounts due county Brising from 
operation of hospital- Is his duty to conduct 
litigation in behalf of county if suit brought 

151 

109 
140 

thereon .... . ........... ............... .... .... ............................. . 162 
No duty as to enforcement of ordinances of cities 153 

County auditor-
Mortgage- Certificate as to taxes_ .. ......... .... .... 161 
Real estate tax duties ................. .... ................. 257 

County commissioners-
Committee work-Expenses .. .............................. .. ..... ... .... 155 
Compensation-While acting on committees- Standing 

committees of county board may be appointed .. ..... .... . 154 
Qualification-Drainage-County ditch-Commissioner not 

to sit at hearing when financially interested in outcome 
of proceeding ......... ..... ...... ............ ................ ..... ........ .. ......... 156 

County treasurer-
Duties-Personal property taxes ............ .... ... .. ........ ....... ... ..... . 248 
Must use r easonable diligence in determining endorsement 

of payee .... ..... .. .......... .... ..... .... .... .... . ........... ............. .. ........... 109 
Court Commissioner may engage in private practice of law..... . 13 

Probation officer-
Office-Telephone service-County board in its discretion 

may furnish telephone service to probation officer 
whose office is situated in courthouse ... .... ....... ............. . 167 
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M UNICIP ALlTIES- cont . 
Officers-cont. 

Regist er of deeds-
Deputy- SnluJ'y- J n counties hav ing less t han 75,000 in­

ha bitants, coun ty board mny a llow compe nsa tion fO l' 

deputy r egister of deeds wi t hout limitation 158 
F ees- Ve terans' ser vice I'ecords- Claims against count y 

for fees for furnis hing vet el'al1.s cert ified copies should 
be pl'csented to coun t y board for a llowance ................ ... 159 

Recording-
Contract fo r deed-Ca ncella t ion proceedings-Orig ina l 

cont ract f Ol' deed not ent itled to r ecord a s par t of 
ca ncellation proceedings wi t hout payment of 
ta xes .. ..... __ .......... . ..... .... ....... _ .. 160 

Mortgage-Auditor's cer ti fi cate as to real estate 
taxes ........ . 

Sher i ff-
Broadcas t ing station- Se rvices al'e to be ma de ava ilable .. 
CoronCl"s mileage when riding wit h sheriff ...................... .... . 
F ees- Duty to I'eport fees received.......... .. ............... . 
Res idence-J a il and office s pace in cour thouse. .. ....... ...... . 
Service of process- In co un ty othel' tha n his own ............... . 

Town s upervisor-Term of office ................ .... . 

Welfa re board-
Execut ive secreta r y- Powers und Duties- Is coun ty em-

ployee . ................................................... .. ................... .. 
E xpenses- Attending conference- F unds may be used fo r 

pel' diem allowa nce to members for time spent on 
business of boa rd..... ...................... .. ............ . 

Funds- Payment for offi ce equipment ...... .. ... ....................... . 

Offices 

Incompatible-
Cha r te r commiss ion- Ma yor or membel's of city council 

161 

166 
151 
162 
93 
11 

187 

198 

199 
200 

may be appoin ted to charter commiss ion ........................ 129 
Deputy clerk of di strict court Rnd deputy count y treasurer 

nre incompatible ............... 1:10 
Village c1erk and relief invest igator are incompatible of­

fi ces where council a ppoints the relief investigator a nd 
sets his sa la r y... .. ............................ 131 

Villuge cler k may a lso be manager and operator of vil-
lage li quor store- Village Optional Plan A .................... 132 

Village justi ce of t he peace and villag e t r ustee incom-
pa tible ..... ............... . .... ......... ....................... 133 

Ordinances 

Building permits- Sta te of Minnesotn, in constructing t hrough 
its cont ractor st a te buildings, is not a menable to local 
zoning ordinances .. ...... ....... .. ... ...... .. ..... ......... ....... ... .. ................ . 163 
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MUNICIPALITIES-cont. 
Ordinances----cont. 

Building permits-City .. .... _. __ ... ............. ..... .... .................. __ .... .. __ ..... ... 43 
Parking meters................ .... .... ... . ....... __ ....... .. __ ....... __ ... __ ..... __ .... 105 
Zoning - Residential districts - Restrictions - Cities-Second 

class-May adopt zoning ol'dinance which need not cover 
entire municipal area-Such ordinance must be reasonable 
and not arbitrary ..... .......................... ... .............. ... .. ......... ............ 164 

Zoning-Trailer camps .............. ... ...... _ .. .......... _ ...... ... _ ........ ... _ .. .......... 191 

Public Safety 
Fire depal'tments-

Equipment--Relief association fund-Proceeds from insur­
ance premium tax or from tax levied may not be used 
for purchase of fire fighting equipment in municipality 
having organized firemen's r elief association ......... ....... 165 

Police-
Broadcasting station- When county may cooperate with a 

city therein in the erection and operation of a broad­
casting station the services of which are to be made 
available to police of t he city and the sheriff of the 
county ..... . 

Officer-Appointment 

Public Utilities 
Bus lines-

Villages- In absence of statute, village without authority 

166 
147 

to own a nd operate bus line within or without village 
limits or to assist private concern in operation thereot 167 

Electricity-

Contract-
Bid- Rates- Village code- Power of village to con­

tract with public service corporation for furnish­
ing electrical energy to village and inhabitants 
does not expressly include power to regulate rates. 
but regulation of rates may be reserved in con­
tract-Bids need not be called for by village be­
fore granting contract involving franchise and 
rates with public service corporation for supply-
ing electrical energy ..... .... .. .......... .... ...... .... .............. ... 168 

pUJ'chase-Purchase of electric power from the U. S . 
- Village has power to purchase electricity at 
wholesale from U. S ........... .... ..... .. .......... .. .. ................. 169 

Plant-Cities of 4th class may acquire electric. generating 
plant-No special election necessary unless full faith 
and credit of city is pledged toward payment of both 
principal and interest of bonds-When bonds are 
issued which are to be paid exclusively out of earnings 
of the utility, no election is necessary ....... ...... .. ... .. ....... . 170 
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MUNICIPALITIES-<:ont. 
Public Utilities-cont. 

\Vater and light commission-
Funds-Under charter provis ions all obligations author­

ized to be incurred by commiss ion may be approved and 
paid by commission without presentment to council for 
audit and approvaL......... .. . .............. ... ................ _._ ...... 171 

Water mains-
Extension petition-Signature of village .............................. .. 179 
May be laid across railroad crossing with or without con­

sent of railroad; if railroad property is benefited by 
improvement, it may be assessed therefor the same 
as other property ....... ___ ..................... .......................... .... .... 172 

Water services-
City may construct water main without assessing water 

main benefited thereforj may accept prepayment of 
water biUs from water customerj if agreement is made 
to furnish water and to accept prepayment of water 
bills, water user is not entiUed to refund upon discon-
tinuing water services ... .. ... ...................... ......... .... .... ........... 173 

Water supply-
Liability- Municipally-owned water works system for sick-

ness or death caused by impure water supply .......... ...... 174 

Public Works 

Dumping grounds-
Town has right to provide public dumping grounds, pur­

chase land for that purpose and employ watchman 
therefor ........... ............................ ........... .. ... ..... .... ..... .. ..... 176, 188 

Sewers-
Construction of sanitary sewer, without petition of prop-

erty o,vners ........... ....... ... ... .... .... ......... .. ............................... . 

Streets-
Parking meters-Use of for advertising purposes-City 

has no authority t o rent advertising space on city 

176 

parking meters as private enterprise for profit ............ 177 
Vacation-Ownership ..................... ................................... .......... 261 

Trees-
No duty rests upon abutting property owner to remove 

• trees from streets-Village duty to maintain streets, 
removal of trees, when necessary for public use ... ......... 178 

Water mains-
Extension- Petition-Signature of village ..................... ....... 179 
May be laid across railroad crossing ............................... ......... 172 
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MUNICIPALITIES--eont. 

Real Estate 

Court house--
Sale of Ramsey County Court House and St. Paul City Hall 

site-Must get highest cash price obtainable-Pro-

503 

ceeds must be used to liquidate outstanding bonds. ____ . 180 

Park-
Possession - Statute of limitations - Legislature may 

shorten time within which action may be brought to 
recover possession of property deeded to village for 
park purposes and afterwards sold by village._ ............ 181 , 

Parking lot-
Land dedicated as public park cannot be used as automo-

bile parking place ..... .. .............. .......... ....... .... ... ............. _. __ .... 182 
Property r ented pending construction of building ........ ... .. _ .. ..... __ ... 227 

Town hall-
Sale .......................... ..... ........................ ........... ......................... ....... 190 

Village fire hall and school district garage-
Village and school qistrict may bui ld building to be used 

by both and owned in common, and may by joint ac-
tion acquire site therefor .................. ................. ................. 183 

Taxation 

Exemption-
Royalties r eceived by villages on leased property... ............. 23 

Levie8-
County agricultural societies ................... .......... ... .... ............. . . 234 
Musical entertainment-

Cities of third class-May levy tax for musical enter-
tainment under provisions of charter ... ........ ........... 235 

Cities of the fourth class ... .................................. .... ........... 107 
J oint municipal bands of two villages ........... .. ............... 106 

Road and bridge-
Town meeting-Record of proceedings-How proceed-

ings can be attacked ...... ....... ................. .. .. ..... ....... ...... 236 

School districts-
Reorganized- Where component former distl'icts have 

in some cases levied taxes and in ot her cases no 
taxes were levied desires to levy one uniform tax 
-Method outlined ..... .. ....................... .. ............... .... ..... 237 

Town dissolution-
Division of property apportionment of outstanding 

obligations .......................... ... .. .... .... .. ................. ... ...... . 41 
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MUNICIPALITIES-cont. 

Tow ns 

Dissolution-
Apportionment of outstanding obligation ............ ........ .......... . 41 
Reorganization of dissolved town ..................... . . ...... 184 

E lection-

board member may not sit as judge when 
candidate for county commissioner. even 

his name does not appear on the primary 

Judge- Town 
he is a 
though 
ballot 

Funds­

Apportionment-

Delinquent taxes collected-Disposition upon separa-

64 

tion of village from town.. ......................... .. ... .... ....... 96 
Division of money realized from taxes between town 

and village-Ownership in division of other per­
sonal property- Division of money realized from 
collection of personal property taxes 97 

Claims- Verified . 95 
Land-Purchasing for dumping ground ................ ....... .. ... 175, 188 
Town haH-Real estate owned by town and not needed­

Proceeds from sale should be credited general rev-
enue fund .. .................... .................... ......... ... ........ 190 

Licenses-
Roller skating rinks- Town board has no authority to 

license, regulate, or JH'ohibit t'oller skating rinks ........ J85 

Officers-
Board of equalization- Effect of failure to give notice of 

intent to inCl"ease assessments..... ................. 254 
Clerk- Road record book-uRecording" means with town 

clerk and not with register of deeds ................................ 186 
Supervisor-Term of office to commence on first secular 

day in April followin g election ......................................... 187 

Real estate-
Land- Town may buy tax·forfei ted land for use as dump-

ing ground . ........... .... ...................................................... .. 188 
Land-Town may purchase for public dumping ground-

Employ watchman ........... .... ....... .. .................. .... .......... ....... 175 
Town hall-Chairman of town board and town clerk, when 

authorized by town meeting, may convey real estate 
owned by town and not needed-Proceeds from sale 
should be credited general revenue fund-Town may 
sell to anyone able and willing to buy- Both partition 
and law of eminent domain ·apply.... ..... ................. .... ... 190 
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M UNICIP ALITIES-cont. 
Towns--cont. 

Roads-
Bridge-Vacation of town road- Title to bridge .. __ ....... __ ..... 111 
Cartways-Established by town board are two rods wide­

Roads established by user have no application to cart-
ways established by town board .. .................... ........ ........ . 113 

Construction- Road and bridge fund- Appropriation by 
town meeting for county aid road purpose may not 
be used for construction of town roads .......... ................. . 116 

Equipment-
Town has power to purchase road equipment-May 

issue bonds for purpose of..... 189 
Establishment-

Delay or neglect in filling order establishing town 
r oad with county auditor will not destroy such 
an order made by lawful authority ........... ___________ ____ 116 

Duty to construct when funds sufficient-Bids and con­
tracts-Failure to advertise-Where preliminary 
agreement with contractor is amended during 
course of work so as to bring cost thereof above 
$500 ................ .... ........................ . .......... .. .. .. ... ..... 117 

Town line-
Passable road-Authority of county board_ ..... _ ..... _._._ .. 119 

Streets-
- Highways dedicated as public streets- Regulations ... __ . __ ._._ 128 

Zoning-

Trailer camps-Regulations concerning control of-May 
be incorporated in by-law on zoning._ .. _ ..... . _._ .... _. . 191 

Warrants 

Anticipation- Tax anticipation Warrants issued to pay cost of 
construction of buildings on county fair grounds-uPublic 
sale" construed __ . _____ __ __ ____ ._ .. _______ .. _______ . _______ ___________ __ 108 

Endorsements-County treasurer must use reasonable diligence 
in determining endorsement of payee to be genuine before 
he pays auditor's warrant-Administration Old Age As-
s istance law __ ___ _____ __ .... _. __ ... _ .. _. __ .... ___ ._ . __ ._. __ . __ _________ 109 

Signature-Signing of warrants by rubber stamp facsimile of 
mayor's signature-Warrant held valid when stamp is 
affixed by mayor's authority._. ___ ... __ ... ___ ._._. __ .. _. __ ..... _._ .... ... .. . _._ .. _ 110 

N 
NEWSPAPER 

Legal publication .. .......... .............................. ...... ...... 260 
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o 
OLD AGE ASSISTANC~See "Social Welfare" 

ORDINANCES 

Building permits-
City-Reasonable fee __________ .......... ... ...... _ ...... __ .. .... ....................... 43 
State of Minnesota, in constructing through its contractor 

state buildings, is not amenable to local zoning ordi-
nance . __ ._. ___ .. ___ . ___ ............................... _ .... _ ............................... 163 

County attorney-No duty to enforce city ordinance ................. ... 153 
Parking meters-Transferring funds ........ __ ............... ...................... 106 
Zoning 

Residential dis tricts - Restrictions - Cities-Second class 
-May adopt zoning ordinance which need not cover 
entire municipal area .. ....... .............................. ..................... 164 

Trailer camps- Regulations .......... ... .................... .................. ..... 191 

p 

PARKING LOT- See "Streets" 

PARKING METERS-See "Streets" 

PENSIONS- See HRetirement" 

PERSONAL PROPERTY-See HTaxation" 

POLICE-See <4public Safetyll 

POOR-See HSocial Welfarell 

PROBATE COURT-See HCourts" 

PROBATION OFFICER-See "Courts" 

PUBLIC SAFETY 

Fire departments-Equipment-Relief association fund-Pro­
ceeds from insurance premium tax received or from tax 
levied may not be used for purchase of fire fighting equip-
ment ................................................... .... .. ............................. .......... 166 

Police-Broadcasting station-When county may cooperate 
with a city therein in the erection and operation of a 
broadcasting station the services of which are to be made 
available to police of the city and the sheriff of the county 166 

Police officer-Appointment .. ............... ..................... .. .............. ....... 147 
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PUBLIC UTILITIES 

Bus lines-

Villages-In absence of statute, viLlage without authority 
to own and operate bus line within or without village 
limits or to assist private concern in operation thereof 167 

Electricity-
Contract-Bid-Rates-Village code-Power of village to 

contract with public service corporation for furnishing 
electrical energy to village and inhabitants does not 
expressly include power to regulate rates, but regu­
lation of t'ates may be reserved in contract-Bids need 
not be called for by village before granting contract 
involving franchise and rntes with public service cor-
poration for supplying electrical energy ... ........... .......... 168 

Contract-Purchase-Purchase of electric power from the 
U. S.-Village has power to purchase electricity at 
wholesale from U. S ................. _ .... _ .................... _ ...... .. _ ...... 169 

Plant--Cities of 4th class may acquire electric generating 
plant under M. S. 1949, § 454.01-No special election 
necessary unless full faith and credit of city is pledged 
toward payment of both principal and interest of bonds 
-When bonds are issued which are to be paid exclu­
sively out of earnings of the utility, no election is 
necessary ____ .. ___ . ____ ._._ ... __ ... _ ... _ ..... _ ... _ ... __ ._. __ .... _._. __ . ___ ._. _ .......... 170 

Water and light commission- Funds-Under charter provi­
sions all obligations authorized to be incurred by commis­
sion may be approved and paid by commission with-
out presentment to council for audit and approvaL .............. 171 

Water mains- May be laid across railroad crossing with or 
without consent of railroad; if railroad property is bene­
fited by improvement, it may be assessed therefor the 
same as other property .......... ...... ......... ........................ _ .............. 172 

Water services-City may construct water main without asses!'\,­
ing water main benefited thel'efor; may accept prepay­
ment of water bills from water customer ; if agreement 
is made to furnish water and to accept prepayment of 
water bills, water user is not enti tled to refund upon dis­
continuing water services where city stands ready and 
willing to furnish water agreed upon ................... .......... _ ........ 173 

Water supply-Liability-Municipally-owned water works sys-
tem for sickness or death caused by impure water supply .... 174 

PUBLIC WORKS 

Dumping grounds-Town has right to provide public dumping 
grounds, purchase land for that purpose and employ watch-
man therefor ........................................... _ ...... . _ ................. ........ .. 175 



508 BIENNIAL REPORT 

PUBLIC WORKS-cont. 

Sewers-Construction of sn nilary sewer, without peti t ion of 
property owners 

Streets-
Parking meters-City has no authority to t'cnt advertising 

space on city parking meters as private enterprise 

176 

for profit .. . ....... _ ........ .... __ ... ............ . . ... _ ... _ .... _._ ...... . 177 

Transfer or funds to general fund 

T rees-N 0 duty rests upon abutting property owner to 
r emove trees from streets-Village duty to maintain 
streets, removal of trees, when necessary for public 

105 

use, and when same constitutes an obstruction.... ..... 178 

Water mains-
Extension- Petition- Signature of vi llage ........... ... ........ 179 

May be laid across ra ilroad crossing 172 

R 

I1AILROADS 

Agency service-Authority to cUl·tail on Saturdays .................... 208 

Buildings- Upon railroad r ight of way- ProcedUl'e when incor-
rectl y included in real estate assessment... 245 

Rate cases-A uthority of newly appointed commissioner to de-
cide rate ca se from l"Ccords of proceedings where member 
has not heard witnesses personally testify .................. .. .. .... . 209 

Tax-Funds to provide fund s to pay soldiers' bonus .............. ...... 203 

Gr oss earnings-Exempt ion ... 230 
Train service-Discontinuance of jnb'astute trains and inter-

state trains r endering intrastate service... .... . .............. 210 

Wate r mains-May be laid across railroad cross ings ... ..... ......... . 172 

REAL ESTATE 

Court house-Sale-Ra msey County Court House and St. Paul 
City Hall site : must get hig hest cash price obtainable­
Proceeds must be used to liquidate outstanding bonds­
Taxation: Neit he r city nor county has power to agree to 
deferment of taxes ...................................................................... 180 

Park-Possession- Statute of limitat ions- Legislature may 
shor ten time within which action may be brought to re­
cover possession of property deeded to village for park 
purposes and aftel'wards sold by village.... ................. 181 
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REAL ESTATE-<:ont. 

Parking lot-La nd dedicated as public park cannot be used as 
automobile pnrking place under facts submi tted .. .... ............ J82 

Town hall- Sale . ............... ..... ........ .. 190 
Village fire hall and school distl'ict garage- Village and school 

distr ict may build building to be used by both and owned 
in comlllon, and may hy joint action acquire site t herefor ..... 183 

J(ECORDING 

Contract for deed- Payment of tuxes ...... ........... ........ ........ .... __ .... 160 
Marriage cert ificate-Clerk 's fees..... ... .... ........ .... t4 
Mortgage- Auditor's certificate us to taxes....... . ........... ... .... 161 
Road records-Town clerk and not regis tel' of deeds to record .... 186 

RECORDS 

Public-Right of inspection and examination generally 17 

REGISTER OF DEEDS 

Deputy-Salary-County board may allow compensation for 
deputy register of deeds without limitation ...... __ ... __ .... _._ 158 

Fees-Veterans' service l'ecol'ds-Claims against county for 
fees for furni shing veterans certified copies should be 
presented to county board for allowance .. _.. 159 

Recording-
Contract for deed - Cancellation proceedings - Original 

contract for deed not entitled to record as part of can-
cel1ation proceedings without payment of taxes 160 

Mortgage-Auditor's certificate as to real estate taxes 161 
Road l'ecords-Town clerk to record.... ...... 186 

RELIEF- See "Social We1fal'e" 

RllTlREM ENT 

Firemen 

Funds r eceived by duly incorporated firemen 's relief association 
from 2% tax on insurance premiums belong t o association 
and do not consti tute "public funds" ........... _.. 98 

Probate Judge 

Amount of fees collected must be added to salal·y............ 29 

Public Employees 

Membership- To be eligible for non-employee membership, an 
employee must have 10 years consecutive public service 
immediately before he ceases employment.. . ... _. 144 

lWADS- See "Highways" 
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s 
SANFORD, MARIA L. 

Placing of Statue .. ...... .. ................ .. ............ .................................. ....... 204 

SCHOOLS-See flEducation" 

SEWERS-See "Public Works" 

SHERIFF 

Coroner's mileage when riding with s heriff.. ...... ................. .. ... . 161 
Fees-Duty to report fee received .......... __ .. .............. __ ... __ ................. 162 
Residence-J a il and office space in court house ............ __ ... .. .. __ ..... 93 
Service of process- Replevin in county other than his own 11 

SOCIAL WELFARE 

Children 

Dependent--
Aid may be paid only when application therefor has been 

made ........... _. __ .... .... ................................ ... .................... _ ... _ ..... 192 
Custody-Proce"eding-Court order ._ .............................. ____ .... 10 
Settlement .......................................... ......... .. ...... ....... ................. ... 22 

Illegitimate-
Child born in state institution............... .... ................... .............. 22 
Paternity proceedings-Expenses of confinement and care 

of child, prior to judgment, may be included in judg-
ment against adjudicated father.......... .... .... ...... .. .... 193 

Old Age Assistance 

Auditor's warl'ant--Endorsement of payee ........ ....... ... ........ .......... 109 
Estate-Special administrator ........................ ............. .......... .... ....... 27 
Liens-Enforcement-Statutory mode of enforcement contem-

Relief 

plated-Liens not enforced through probate court proce­
dure-County cannot purchase at administrator's sale of 
real estate ...... .......... ............... ................................................... ... 194 

Hospital care-Rate-Ancker Hospital, St. Paul, and Minne-
apolis General .................. .................... ..... .... .............. .......... ....... 195 

Housing- Cities-Authority to buy or condemn property for 
housing a family ....... .... .... ............ ........... ..... .. .. ............ ................. 196 

Settlement-Married woman deserted by husband ...... .................. 197 

Welfare Board 

Executive secretary-Powers and duties-Is county employee 198 
Expenses- Attending conference ...... ... .... ......... .................. ........... 199 
Funds-Payment for office equipment ..... ......... ............... .............. 200 
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SOIL CONSERVATION 

District-Powers-Lacks power and authority to purchase or 
lease lande exclusively for recreation area._._ ..... . ___ ........ ........ 9 

SOLDIERS-See j'Military" 

STATE 

Commissions 

Aeronautics-
. Public records-Reports of investigation .. ..... ........ ... ... ......... 201 

Athletic-
Boxing 1icense-Only holder of boxing license may put on 

private boxing exhibition for television purposes ........ 202 

Legislature 

Legislation-

Officers 

Constitutional provisions- Providing fund s to pay for pro­
posed soldiers' bonus- Taxing railroad corporations-
Effect of repeal of Art. 20, § 2 ......................... ..... ............ .. 203 

Enactment-Two bills same day ................. .......... ..................... 168 

Enactment--When two or more laws passed at different 
sessions, law latest in date prevails-Placing of statue 
of Maria L. Sanford in National Statuary Hall, Wash-
ington, D. C ............ .... ............... .... ..... .. ................................... 204 

Reapportionment-Act-In effect will continue to be in 
force until supplanted by subsequent valid acL ... ......... 206 

Department of Conservation- Commissioner should reappoint 
deputy and directors of divisions upon his reappointment-­
Commissioner, deputies and division directors should file 
new bonds upon reappointment............................ ....... 206 

Fire marshal- Dry cleaning plant-Permit!-Change of owner-
ship .......... ...... ............................. .............. .......................... 207 

Railroad and Warehouse Commission- Also see "Railroads" 
Jurisdiction-

Agency service-Authority to curtail on Saturdays ..... . 208 
Rate cases-Authority of newly appointed commis­

sioner to decide rate t:ase from records of pro­
ceedings where member has not heard witnesses 
personally testify ............. .................... ...................... . 209 

Train service-Discontinuance of intrastate trains and 
interstate trains rendering intrastate service ........ 210 
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STREETS 

Assessment 

Contract-Failure to give notice and hold public hearing .... 127 

Commissione r 

Election 

Dedication 

Regula tion-J urisdiction 

Maintenance 

Duty of village ... . __ 

Parking Meters 

................ . 142 

....... ....... .... : ............. .. 128 

...... ..... .. ................... 178 

City has no a uthority to rent advertising space on city parking 
meters as privtlte enter-prise for profit ........ ............ ..... ... ....... 177 

Moneys-After amending ordinance. moneys may be trans· 
felTed from parking meter fund to gener"al fund..... . 105 

P arking Place 

Land ded icated RS public square cannot be used as pal'kill~ lot ... J82 

Trees 

Removal 178 

Vacation 

Ownership 261 

T 
TAXATION 

Assessed Valuation 

Value placed on money and credits ..... . . ...... 238 

Assessments 

Advertising s igns ....... ... ..................... 249 

Appeal from assessment of benefits .... ... .... . 12 
Erroneous- Procedure fot correcting afte l' judgment .... .. . . ... 243 

Local improvements 
Benefits- In estimating cost of an impl·ovement. it is 

improper to include arbitrary fixed percentage for 
"legal f ees, advertising, engineer's fees, and similar 
expenses" .. ....................... ........... ..... 126 

• 
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TAXATION-cont. 
Assessments--cont. 

Streets-Con tract-Failure to give notice and hold public 
hearing before letting contract-Where contract has 

513 

been completed, a new assessment may be made.. 127 
Omitted-Procedure for adding to tax list ............... ... ..... 244 

Assessor 

County 
Term 139 
Veterans' Preference Act-Not covered thereby ___ ...... .. _._ .. .. 140 

Village 
Deputy must be citizen of village .................................. ........ . __ . 146 
Need not be resident of village ............... ........ ..... ............. ........ 145 

Classification 

Homestead 
Effect of M. S. 1945. § 510.02 .. ........ .. ........ .... ............... .. .......... .. 
Erroneously classified as non-homesteAd- Reductions of 

assessed valuation- Power of county board to abate 
penalties .............. ........................... ................................... . 

Farm not occupied by owner during incumbency in county 
office ... .................. .. .. .. ........... .. ... . 

Farm opel'3ted by owner, but dwelling on farm rented to 
third party; owner residing on adjoining farm ... . 

Farm rented out on share bas is ...................... ....................... .. 
Improper classification in past years-Whether county en-

titled to recover taxes lost by reason thereof ....... ...... .. . 
Life tenant ....... ................ ........ ... ... ...................... .... .................... . 
Property occupied by vendee under contract for deed-

Right to l'eclassification in odd-numbel'ed year .. .. ......... . 
Tax judgment sale- Homestead· and non-homestead lands .. 

Real Property 
Rura~ and all other ... 

Delinquent Taxes 

Default--Confession of judgment in t ax proceedings-Practice 

211 

212 

213 

214 
215 

216 
217 

218 
256 

219 

as to notice to county officials ... ...... ................ ...... ................... 251 
Redemption-Notice of expiration to be posted by county au­

ditor in relation to land sold under tax judgments and bid 
in by the state-Form of notice....... . .... .................. 252 

Redemption-Notice of expiration of time for redemption­
Effect of use of ditto marks- Sufficiency of description of 
lands ............... .. 

Excise Tax 

Gasoline tax 
Additional one-cent tax imposed-lOIn Storage"-What 

253 

constitutes .................. .. ... ........... .................. 220 
Refunds-uJeeps" used for strictly agricultural purposes .. 221 
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TAXATION-cont. 

Exemption 

Cemetery-Private ...... .... ......................... .......... .. .. .. .... ..... .................. 222 
Church property 

Parsonage rented out temporarily pending arrival of new 
pastor ..... ..... ...... ....... .. ......... ............ ... ...... .......................... ..... 223 

Whether entitled to exemption during period of adapta­
tion to use for which acquired- Effect of receipt of 
substantial income during that period ... __ .............. ....... .... 224 

Historical site-Owned by religious organization .... _ .... .... ____ ..... . 225 
Public hospital-Offices in hospital building rented to doctors 

using facilities of hospital- Effect on exempt status of 
building _________ _____________________________ ________________________________________ _______ ____ . 226 

Public property 
City building- Used exclusively for a public purpose-

Property rented pending construction. ..... ..... ............. ...... 227 
Used exclusively for a public purpose-Quonset housing 

units owned by city, located on privately owned real 
property. rented to servicemen .... ...... ......... .. ... .................. 228 

Veterans' housing project taken over by city from federal 
government .......... ............ ... .............. .......... ...... .. .......... ...... . 229 

Railroad property 
Buildings upon railroad right of way ..... .. .................. ...... ....... 246 
Gross earnings tax-Exemption or commutation of ad 

valorem tax in lieu thereof- Determined by use of 
property .............................. ................... ......... ........... .. ........... 280 

Royalties-Received by village on leased property ........... .......... . 281 

Income tax 

Surtax for payment of veterans' adjusted compensation bonds 
-Whether subject to reduction by credits-$5.00 annual 
tax- Who required to pay ............ ... ... .................. .............. ....... 232 

Taxpayer-Individuals 1'esiding on Fort Snelling reservation ... . 233 

Levies 

County agricultural societies- Application throughout the 
state ........ _______ ...................... ___ . _________ .... ________ ................ __ . __ ... ____ ___ ___ 234 

Housing & Redevelopment-Special Levy .................. _................ ... .. 84 

Musical entertainment 
Cities of fourth class .......... ............... ..... ............... .... .. ......... ... .... . 107 
Cities of third class ........................... ...... ........ ..... .................... .... 236 
Joint municipal bands of two villages ... ~ ....................... ........... 106 

Road and bridge-Town meeting-Record of proceedings-How 
proceedings can be attacked ...... .................... .. .... .. ........... .......... 236 
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TAXATION-<>ont. 
Levles---cont. 

School districts-ReorgAnized- Where component former dis­
tricts have in some cases levied taxes and in other cases 
no taxes were levied desires to levy one uniform tax-

616 

Method outlined ... ... _ ..... _ ............... .. _ ............. .. _ .. ..... _ .......... ....... ... 237 
Town dissolution-Division of property ......... .... ... .. ..... .... _ ...... .... .. . 

Money and Credits 

Assessed valuation-Valuation placed on money and credits 
- Assessed valuation of money and credits in City of Ben­
son as equalized in 1942 not to be included in determining 
llassessed valuation" of taxable property within meaning 
of City of Benson Charter .. ............. ........................ __ ..... ........... 238 

Motor Vehicles 

Exemption-Refund-Motor vehicles owned and used exclu­
sively for vilIage purposes-Identification of publicly 
owned vehicles . .... ...... ........................... ... ...... ....... ......... 239 

Personal property 
Abatement-Taxes on motor vehicles licensed in 1949-

Abated in full .. ............. ..... .......... ......................................... . 240 
New and unused motor vehicles for which license plates 

have been purchased by dealer prior to May L .............. 241 

Personal Property 

Aircraft-Registration and taxation- Minnesota owner basing 
aircraft in adjoining state and occasionally using air space 
overlying state and airports of state required to register 
and pay tax on aircraft.......... ............ . ............ ......... 242 

Assessments 
Erroneous-Procedure for correcting after judgment ........ 243 
Omitted-Procedure for adding to tax list ........................... .. . 244 

Buildings-Upon railroad right of way-Procedure when in-
correctly included in real estate assessment ............... ... ....... . 245 

Collection-Division of money....................... ............... ...... ............. ... 97 
Exemption-Nonresident army officer assigned as R.O.T.e. in-

structor at U. of M .. ....................... ......... .......... ........... ..... ........ 246 
Motor vehicles 

Abatement ... .. ..... .... ....... ......... ............. .... ....... ..... ................. .... ...... 240 
New and unused-License plates purchased by dealer .......... 241 

Payment 
Delinquent-Without penalty ........ ... ............ ............. ...... ..... .... 247 
Installment payments-Authority of county treasurer to 

accept after March 1 ..... _ ........... ........ ............... .... ..... ... ..... . 248 
Situs 

Coca Cola signs................... ..................................... ......... ..... ....... 249 
Equipment of contractor .............................................................. 250 
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TAXA T10N-cont. 

Real Estate 

Delinquent taxes 
Defaul t-Confession of judgment in tax proceedings-

Practice as to notice to county oftlcinls .. ... ..... .. ..... 251 
Redemption- Notice of expi ration to be posted by county 

auditor in relation to land sold under tax judgments 
and bid in by the state- Form of notice .... __ 252 

Redemption-Notice of expiration of time fo r redemption 
- Effect of use of ditto marks- Sufficiency of descr ip-
tion of lands .. .. ..... __ ..... __ ..... ............. .. 253 

Equalization- Effect of fai lure of town board to review to give 
not ice of intent to increase assessments................ ... .. 254 

Payment-Installment payment s- First half paid after June 1 
but before November l -No penalty on second half if paid 
before November L . . ...... .... ....... 255 

Public property- Sale- City or county no power to agree to 
deferment of taxes .... ... ......... .......................... ................ . 180 

Rural in character................ ...................... ... ... ..................... 219 
Tax judgment sale-Redemption- Homestead and non-home-

stead lands-MorbKagee of portion of pa rceL ...... 256 
Ta x lien-When same accrues .......... ... ... . ... .... ..... .... ........... .............. . 114 
Tax rolls-County auditor-Real esta te tax duties- Omission 

of property in assessment book by reason of improper 
transfer on tax rolls- Authority to correct .......................... 257 

Tax-forfeited Lands 

Conveyance-To municipali ty without money consideration­
Conditions- More than one public use- Separate convey-

Sale 
ance for each tract--Reservations permissible....... 258 

Authority of county board to a ttach conditions requiring 
land to be included in auxiliary forest ............. ................ 259 

Notice-Publication- Authority to publish in other news­
papers in county in addition to official newspaper of 
county .................. ......................... . ........................ .. 260 

P urchaser- Vacated street and alley-Whether included in 
t ract acquired by purchaser at sale ...................... .. _ .. ..... _ ... 261 

State tax deeds- Whether issuable to assignees or pur-
chasers of tax-forfeited land ... ...................... _._ .. _. __ _ 262 

Taxes accruing-State public la nds forfeited fo), non-pay­
ment of taxes accru ing af ter compliance with terms of 
certificate of sale but before patent issued-Meaning 
of word Haccruing" ........... _.. .................. 263 

Town-May purchase for use as dumping ground ... .. ........... 188 

Tax-forfeiture proceedings- Slander of title- Claim for should 
be disallowed by county board ........... .................. .... .... .... _......... 94 
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TEACHERS-See "Education" 

TELEVISION 

Only holder of boxing license may put on private boxing exhi . 
bitian for television purposes 202 

TOWNS-See "Municipalities" 

TRAFFIC REGUI.ATIONS- See "Highways" and "Motor Vehicles" 

TRAILER CAMPS 

Zoning regulations .................................................... . ..... ....... ......... WI 

v 
VETERANS- See "Mili tary" 

VILLAGES-See "Municipalities" 

VOTERS AND VOTING MACHINES-See " Elections" 

w 
WATEII MAINS- See " Public Works" 

WATERS-See "Conservation" 

WELFARE-See "Social Welfare" 

WOIIOS AND PHRASES 

Accruing ....... . 

Assessed Valuation ... 
Hard Surfaced Roads ........ .......... . 

M.oney 

In Storage ............. . 

Operate .............. . 

Public Funds ...................... ..... .................. . 

Public Sale .............. . 

Radius 
Recording .............. . 
Taxable property . ... ........ .......................... . 

.................. 263 

238 
. ......... ............ .. 1 19-A 

....... ........ 99 

220 

36 

98 

108 

69 
186 

....... ........ 92 
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ZONING 
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z 

Building permits-State of Minnesota, in constructing t hrough 
its contractor state buildings, is not amenable to local 
zoning ordinances ......................... ......... ............. ....... __ .. 163 

Residential districts-Restrictions-Cit ies-Second class-May 
adopt zoning ordinance which need not cover entire mu-
nicipal area . ............. .. . ........ ......... ....... ...................... 164 

Trailer Camps- Regulations concerning control of may be in-
corporated in by-law or zoning.. . ............... ......... ........ 191 

I 
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STATUTES 

CONSTITUTION OF MINNESOTA LAWS U49 

Article Section O,Jinion Chapter Se<:tion Subd. Opin ion 
I • 31 210 12. 
IV 36 82 269 24' IV 32 <B) 203 213 '" IX I 180. 223, 224. '00 283 

225, 231. 239 366 '" IX t, I (A) 203 374 " IX • 20!t 451 158 
IX 7 203 '" 76 
X 203 '" 212 

XX 1,2 203 ." '64 

'" '6< 
663 107 

l.AW S 0 .' 189 1 56' , , 24 

ChHlJtCl' Subd. Opin ion '81 71 ... SO , 
" ••• a 68 .. , 

" 678 220 
l.AWS OF 192 9 681 156 

682 189 
ChA IIl,.er &'(' liol'l Subd. Ol)irlio n. '" ' 41 , .. " 5 24' :197 20 18' 6O' , ." , .. • 24' 

I~AWS OF 19.:\ 
695 11!1·A 
700 70 

Chllptcr Sect ion S ub<! . Opinion 70' 70. 77 
70' 72 

" 1" , OJ 19:1 

'" 26 MIN NESOTA STAT UT ES 19" /i 

'" 204 
Section Subd. Opinion 

I~AWS OF 1945 
. 168.06 24' 168.06 7 24' 

Chapter Section S\lbd. O,)ln lon 169.83 11 9·A 
107.45-197"" 8 134 

16' 263 197. 46 140 
326 '28 211 .23 63 

'" '38 2Hl.85 '98 '". 70 273.02 '16 
278. 18 2 17 
273. 13 • 2 14 I.AWS OF 19417 277.01 '48 
281.02 '" Chapter St~t.ion Subd. Op inion 28 1.11 266 

3 21 ' 28I.28 '" 87 ,. 296.02 22' m 51 296. 17 1 22' m 11 " !\fi 360.015 12 '01 

'" "' I " (l I O.02 '" '" 2 198 
' 87 85 
50' 119· ,\ MI N Nt:SOTA STATUTES 1949 
607 204 
531 140 Section S\lbd . Opiniun 

'" 163 16.17 17 
38.27 234 

LAWS 0" 
40.04 • 1949 40.07 • 

Section 
.fo3 .30 U. Chaptn Subd . Opinio n 69.02 98 

40 9 69.03 16' 
76 254 76.26 207 

" 18 1 76.27 297 
100 1U7 106. 19 , 
101 18 106.27 2, :1 
106 1St; 106.3 1 2 
11 7 120 106.12 1 1.< 

'" " 169 106. 12 1 4 • 11. ... " 179 106. 121 • , 
14' 220 106. 19 1 , 7 
16' 11 1 106.23 1 3 
1" 23 106.23 1 • 
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ST A TUTES-Contiftued 

MINNESOTA STATUTES 1949 MINNESOTA STATUTES 1141 

Section Bubd. Opinion Section Bubd. OpJnion 
108.441 8 168.018 , 

'" 108.471 8 168.89 37 
106.471 4 •• 168.49 .. 
10UiOI 41, 6,8 169.04 .28 
106.111 • 169.1' 87 
108.&81 , 7 169.19 111 
106.681 ••• 169.87 , 119MA 
117.02 3 ". 169.87 , 119-A 
117.06 ". 169.89 " 117.09 87 186.19 19. 
117.18 ' 7 197.4& '" 117.11 87 197.46 ... 
117.20 , 87 206.47 54 
117.20 8 87 205.70 6. 
117.20 • 87 206.79 61 
122.01 ., 206.16 fa) .. 
122.15 •• 206.60 6) 6. 
122.17 " 209.01 ., 
122.21 51 209.01-209.06 62 
122.40 •• 209.06 62 
122.40 ., 209.19 62 
122.62 ., 212.03 "6 
122.U 50 212.20 187 
122 .66 53 216.16 '.D 
122.67 62 216.16 (8 ) 6. 
124.06 • 3 2 16.62 21 • 
125.06 , 

" 287.16 2., 
126.06 , '7 266.26 8 .. , 
126.06 2 47-A 266.74 2 '92 
126 .06 2 .8 267.28 19' 
126.06 2 " 267.81 17 
126.06 D 50 269.09 '7 
126.06 16 " 260 .11 10 
126.08 1 50 261.03 196 
126.08 2 ,. 261.07 196.197 
126.1 8 " 261.07 2.' 22 
121UB 46 261.0B '07 
128.0B1 65 26 1.2 1-261 .24 ... 
128.086 68 261.24 ... 
131 .01 51 270.07 '" 131.01 1 65 270.07 ". 181.01 2 65 272.02 22. 
184.11 10. 272.02 225 
140.114 23 272.02 2 ... 
140.34-140.46 28 272.03 2 ", 
140.46 .. 272.031 '63 
146.0B 1<. 272.12 160. 161 
158.0 1-168.19 .96 272.81 11. 
160.08 128 273.02 2401. 246 
160.01 111 278.08 267 
160.03 112 278.06 '46 
160.07 118 273.071 3.12, 16 lB' 
160.08 . 28 273.08 228 
160.09 117 273.18 • 219 
160.17 117 273.13 , 213.215 
160.19 Il S,I72 278.17 '" 160.28 178 273.26 260 
160.3 1 "' 271.29 ... 
160.89 117 274 .01 8' 
160.41 '<8 274.01 ... 
160.48 118 27.4 .09 267 
160.46 '" 2715.10 • "6 
161.03 22 .. 277.01 "7 
162. 18 8. 277.01 '" 162.21 120 279.01 256 
162.24 119 279.24 " t6li-Ot 117, 115 279.87 • 261 
163.02 116 281.28 262 
163.13 111 282.01 188, 259 
163.18 , 116 282.01 268 168.18 • '86 282.011 26. 163.15 113 
164.18 .. 282.02 26. 
164.22 112 282.08 ". 168.012 ... Z8Z.0BI 262 
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MINNESOTA STATUTES 19U MINNESOTA ST ATUTE8 114, 

Section Subd. Opinion Section Subd. Opinion 
282.037 202 386.31 109 
282.12 ". 386.16 17 
282.86 262 886.20 109 
285.021 208 SB6.U 16' 
286.148 238 387.03 166 
290.06 • 202 888.05 152 
290.06 • 232 388.06 '" 290.061 , 232 893.01 89 
290,861 , 232 893.03 199 
296.02 2,. 3'113.04 198 
296.01 10 221 898.07 89 
296.18 1 22I 898.07 2 200 
296.86 116 393.07 • 200 
296.36 118 898.08 199,200 
296.37 118 893.09 1.' 
296.88 '" 412.011·412.921 1<7 
299.01 281 412.011-412.931 ". 
aOO.03 168 412.011 1 12' 
300.04 168 412.011 2 128 
307.09 222, 225 412.011 • 123 
340.01 70 412.02 1 '" 840.013 71 U2.0n , 122 
840.03 (1) " 412.041 , 122 
840.11 I 66 412.101 '" 340.11 • .. 412.l11 ,,7 
340. 11 10 .7 412.131 '" 840. 14 .. 412.161 1S2 
S40.14 68 U2.111 1S3 
340.14 .. 412.181 '" 840.42 .. 412.181 • .. 
S40.48 66 412. 191 I '" 340.67 66 412.221 172 
340 .73 7< 412.221 , 

'" 1l1.06 202 412.221 • J2S. US 
350.11 '" 412.221 7 168 
350.11 I" 412.221 16 102 
351.02 84.1 41 412.231 I 16' 
861.02 '" 412.241 132 
868.14 I .. 412.271 '" 357.11 '" 412.271 1 102 
357.26 18 412.271 , 102 
860.082 86 412.271 , 102 
860.51-860.67 '" 412.271 • 10' 
866.02 190 412.2S1 132 
866.08 115,191 ·U2.au 168 
865.06 190 412.871 102 
365.10 117 412.401 17' 
866.10 190. Wi , 236 412.461 , 127 
366.10 (6) 2G 412.681 10' 
866.01 18' 412.671 1 182 
368.01 128 U2.li71 2 '" 368. 47 18. 412.681 IS' 
868.79 17' 412.691 18' 
878.01 (3~ 180 ;,&12.611 '" 876.06 (6 15' 412.651 '" 876.066 '" 412.901 1 .. 
876 .06 164. 156 413.07 .7 
876.09 81 413.07 9S,99 
876.11 151 418.071 •• 876.14 167 413.072 .7 
376.18 .. 418.072 .. 
876.18 (ll 94, Hi9 424.80 ". 876.18 (2 167 ... .. 
376. 192 212 , 218 426.04 288 
876.21 7. 42&.06 100 
876.21 260,80, US 429.08 17' 
876.08 90 429.21-429.26 176 
876.60 " 429.80 118 
8'1'9.01 1S( 429.81 118 
879.06 " 481.01 176 
882.04 157 482.11 179 
882.06 '" 4S2.12 17' 
382.163 148 432.18 17. 
882.16 17 449.08 '" 8S8.06 160 U9 .09 10, 
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Sect.ion SuM . Oll jnio n Seclion Subd. Opini,," 

464.01 170 &26 . 1 2 ~ te) 29 

'" 8. 530.02 '0 
462.06 1 .. 542.06 11 
462.06 1" S42.t:i 156 
462.07 1" 560.01 16 
462.421 " 560.04 16 
462.425 , 8' 559.21 160 
462.425 6 8. 561.01 12". 125 
452.426 8' 565.04 11 
462.426 85 570.01 l' 
462.645 " " 571 .6 1 l' 
471 .16 " 574 .02 149 
H1.15 104 574 . 19 14t! 
471.16 " 613.02 ' 1 
471.19 42 613 .0i-6 I:1.ull 3 1 
471.38 95 613.0G '1 
471.6 9 106. 166 614 .0 1 " "71.69 183 616.01 126 
475.62 :: 9' 61 7.75 " 476.68 9' 622.03 39 
476.60 108 622.0. "' 485 .06 17 623.25 33 
488.01·488.~O 25 62S.25 , ,. 
488.22 :15 627.0 1 ' 1 
481.02 I , 629.41 1:1 

490. 11 29 633.20 I S 
507.01 160. 16 1 633.25 l' 
517.08 U 646.08 12) ' 1 
517.10 ·U IH5.16 ll!:l.A,6 1 

5 17. 11 U 646.26 '" 5 17. 12 I' 646.27 HiS 
626.301 27 646.28 184 

625.7&3 11 6-15.39 184 
626.83 " 645.4 0 18< 


