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To His Excellency,
Honorable Luther W. Youngdahl,

Governor

Sir:

In compliance with statutes relating thereto, I herewith transmit the
report of this Department for the biennium 1949-1950.

Many laws and proposed amendments have been drafted by the Depart-
ment of Attorney General. Such recommendations as have been made have
been submitted to you in the form of bills and also direetly to the members
of the legislature and its committees.

Respectfully yours,
J. A. A. BURNQUIST,
Attomgy General.

December 31, 1950.
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UNITED STATES SUPREME COURT

DOCKET TITLE ACTION DECISION OR STATUS
5905 Earl Guy v. Warden, State Prison...._Certiorari ...........cccoooennns Denied
6191 Land O'Lakes Dairy Co. v. Stnm of

Minnesota, et al........ ...Tax N—————— | | 1k 0 /8 - W |

State v. Land O'Lakes Dmry (i 338 U. 8. 945

6211 Roy F. Glirncm V. Wnrden. State

Prison s ; = Habeas corpus.. ..339 U. 8. 988

41 N. W. 2d 579

6362 Sam James Perkins v. Warden. State

Prison ... _Habeas corpus. . ... Denied
63563 Theodore Harold Shlw v. W-rden.

State Prison ... = ...Certiorari ..........c.ccousurnnnn. Denied

UNITED STATES DISTRICT COURT

6206 T. B. Walker Foundation, Ine. wv.

Kenneth R. Walker et al., and

State of Minnesota, Intervener... To recover Foundation

profite ciinannasass
6307 U. 8. A., Chippewa Tribe, et al... ... Condemnation
rearing pond .. ..Final certificate filed

6342  Richard Clarence Willis and Weldon

Burl Meadows v. Warden, State

Prison .. ..Denied




MINNESOTA SUPREME COURT, CIVIL

DOCKET TITLE ACTION DECISION OR STATUS

6120 Port of Authority v. N. P. Ry. Co....Inter-terminal and intra-
terminal switching .......39 N. W, 2d 752

6186 John W. Bentley, et al.................  Flowage damages .. ... .45 N. W, 2d 185
6191 Land lO'lee: Dairy Co. v. State

et a
State v. Land O'Lakes Dairy Co.........
6230 Rubin Shetsky v. Warden, State
Prisol

State v. Rubin Shetsky..

-39 N. W. 2d 164

.36 N. W. 2d 126

re-sentence ... 40 N. W, 2d 337
6240 American Federation of State and
Municipal Employees Local Union
No. 9 A.F.L. v. Minneapolis Gen-
eral Hospital and United Workers
Loeal No. 77 C.LO....crerececancinans Certiorari — certificate of
bargaining unit ... 38 N. W. 2d 846

6249  Albert Lea Amusement Corporation
v. Freeborn County Attorney et al.Declaratory judgmen

“Bank Night" ................ H N. W, 2d 249
6268 North Star Army & Navy Store, &
United Army Store v. Department
of Business Research and Develnp-
ment . TR e ey R P e T Ule of name Army or
NATY" e .42 N. W. 2d 414

6264 Kenneth D. Hassler v. Commissioner

of Insurance, et al.. - poliey sur-

.38 N. W. 2d 386
. Escheated bank accounts. 38 N. W, 2d 386
~Appeal from order deny-
ing habeas corpus...._. 43 N. W.2d 97

6285 State v. City of Hudson...............Personal property tax

(Hudson Bridge)..........42 N. W, 2d 546
wor.... Tax—family partnership. .37 N. W. 2d 878

....Certified question — con-
1titutionnl!ty of L 1947,
c. 695 . .3TN.W.2d 3

6276 G. 0. McCoy, et al.....ccccocrernrnnen
6278 Harold Gene Pinkerman.... ..

6294 Ralph Hitcheock
6295 Norman Meyer

6308  Roy H. Benham v. Independent
School Distriets 111 - 74 et al.... . Restrictions——state deed....Dismissed as to State

6317 Town of Balkan.. _Public Examiners fees. .48 N. W. 2d 615
6318 Constance M. Ottml V. Unlvemlty

Hospitals ... . Workmen's Comp..............40 N. W. 2d 81
6320 Richard F. Spurck v. C‘Ivnl Semce

BRI s aoiin s b Certiorari—back pay. ... . 42 N. W. 2d 720

6332 Carl J. Jackson v. Bunn T. Willson
and Jule Joe Alpert et al., Inter-

veners ... .Writ of prohibition.......... 40 N. W. 2d 910
6384  Alvin Hamwn v. Wartlen. Slate
Prison ........... .Habeas corpus..................40 N. W, 2d 441

6342 Richard Clarence Wﬂlis nml We]don
Burl Meadows

6344  Roy Stolpestad ..

63456  Elizabeth C. Quinlan Esf.at.e, Ln.hxﬂ‘

.42 N. W. 2d 818
42 N. W. 24 813

. Habeas corpus........

et al. . ..Inheritance taxes............45 N. W. 2d B07
6360 Western Union Telezraph Co. V.

Commissioner of Taxation.............Income franchise tax...... 44 N. W. 2d 440
63562 Sam James Perklns v. Wnrden. sune

PYIon. oo wererneeenr Habeas corpus...............43 N. W, 2d 258

44 N. W. 2d 113

6353 Theodore Harold Shaw v. Warden,

State Prison . ...Habeas corpus... —— -5 AT )
6367 Arthur N. Boher V. Commias:uner of

Taxation ... 45 N. W. 2d 802
6364 Thomas v. Duluth Houuing & Rede-

velopment Declaratory Judgment.....48 N. W. 2d 175
63656 James J. Dnuzherty i Secreury of

BEALE il i i i s Election ballot—deserip-

.44 N. W. 2d 88
46 N. W. 2d 676

tive words ...
6366 Elsie Froedtert Lyng Estate......... Inheritance tax...
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MINNESOTA SUPREME COURT, CIVIL—Continued

DOCKET TITLE ACTION DECISION OR STATUS
6372 Vance Washburn v. Warden, State

Prison Habeas corpus...................Denied
6375 Chester G. W. Gustafson v. Secre-

tary of State Election ballot—S8up,

. Ct.
Justices—MSA 206.54....44 N. W, 2d 443

6377 Younzdah] J. M. v. Enstvold
D.F.L. Candidate for Conz:esa ........ Election contest ..... 44 N. W. 2d 459

6380 Norris Grain Company.... .. Writ of prohibition.........46 N. W. 2d 94
6887 Benj.R]Senskc v. State Treasurer
et al.

Q tion

:fund ................................ .45 N. W. 2d 640

Legal Staff of Division of Employment and Security

Bucko v. Quest Foundry........ccccoccceivrnenccaeee... Benefits due to lockout.....88 N. W, 2d 228
Nieollet Hotel Company. .Contributor's rate. ..40 N. W. 2d 622
Larson Boat Works... ....Experience rating.............. Affirmed
Howard J. Jackson v. Mlnnenvolis-ﬂoncy-
well Regulator Company.... ...Benefits — Plants closed

for vacation period......47 N. W, 2d 449
....Transfer of experience

record ..

Honeymead Products Company.....

47 N. W. 2d 754

Legal Staff of Highway Department

Damages to bridge............47 N. W. 2d 199

... Mandamus .46 N. W, 2d 468
Land alleged damaged......

Paskewitz et al
Peter J. Schmitt et al.

MINNESOTA SUPREME COURT, CRIMINAL

840a  Arthur DeZeler .........vcsinseer. Murder ...

850a Mylo Bock Forgery ...

851a Harry Joseph Pease...... Criminal negligence.......... Dismissed

852a Jerome Silvers Assault 40 N. W. 2d 630

858a Leonard Boulton, Richard Kwiat-
koski, Edward Swedzinski.

854a Leonard C. Klammer
866a Roy X. Gorman..........

Assault
....Cruelty to animals..
....Indecent assault.

. 2d 417
. 2d 451
. 2d 347

8578  August Gensmer, Jr. DY o

858a Peder H. Quinnild.... . 2d 409
859a Joseph Bilotta e N B fecseiis .W.2din
860a Sherburn B. Flowers, Harvey J

Nolan ..ooieeeicciieeveeeeceen...Refusal  to assist public
examiner — certified
question as to immu-
T R, .44 N. W. 2d 66

B63a Raymond Schanb .........ciicicen ..Manslaughter — certified
questions ... 44 No W, 2d 161

864a Henry Masteller ... .Check without funds.......456 N. W. 2d 109
866a Arlane Brandvold . ...Check without funds......45 N. W, 2d 111
866a  Gilbert Hedstrom, Harvey Hedstrom..Game and fish laws...........45 N. W, 2d 716
867a Viola Gavle Murder 48 N, W. 2d 44
869a Otto Gottfred End Indecent exposure............45 N. W. 2d 378
870a John E. Lowrie Attempted bribery ......... Briefs filed
872a Hubert Thurmes ..o Failure to support child.46 N. W. 2d 258
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MINNESOTA DISTRICT COURTS

DOCKET TITLE ACTION DECISION OR STATUS
6067 Lake Mining Company.....ccccoeeueunee ..Royalties — iron ore —
Syracuse Lake bed....... Eslcmv:lsl,s':s.ssu eol-
ecte:
6078 Youngstown Mines Corp. et al........Iron ore — Rabbit Lake
bed ... ..Submitted
6081 Louis Anderson .. Flowage ..Motion to set aside find-
ings in process of prep-
aration
6164 The Shawmut Co. et al. v. State......Boundary dispute — mine
property Jud t for state
6171  Milton Culver's Food Market v.
Pharmacy Board Injunection Judgment--vitamins,
drugs, appealed to
Supreme Court
6230 Patsy M. Reed et al. v. State........ Declaratory judgment —
mineral reservation........ Dismissed
6234 Tyler R. Hagen v. Yellow Medicine
County et al 0ld age assistance.............. Judgment entered for
state and county
6246  Application of Genevra Bingenhei-
mer et al. to register title to lands.Ore under lake bed............ Tige oid applicants con-
rm
6268 Josephine S. Swan, et al...................Land rezistrnhon — min-
eral rights .......................Submitted
6254 Schaeffer v. Newberry, Village of
Elbow Lake, et al............................Quiet title ...............Judgment for state,
appealed to Supreme
Court
6260 Western Surety Co. of Sioux Falls,
South Dakota .Contract bond ... ...Judgment for $2,081
6278 Harold Gene Pinkerman.... ..Habeas corpus..
6279 State Agricultural Society v. KSTP..Rent claim
6280 Constance F. Adams, et al............... .Title to iron ore under
Carlson Lake ............Tried
6281 Robert Morford Adams, et al...........Title to iron ore under
Rabbit Lake ................. Tried
6288 Robert M. Adams, et al........c.oocoee. . Title to iron ore under
Portage Lake ......... Tried
6280  Cherrill M. Adams, et al..............Title to iron ore under
Jeune Lake ... Tried
6290 Adams Corporation, et al............. .Title to iron ore under
Pascoe Lake ..............Tried
6291 Adams Corporation, et al................Title to iron ore under
Spruce Lake ................ Tried
6292 H. N. Noack and Sons v. Commis-
sioner of Agriculture Injunction—egg candling
HEBIRe) ot v Dismissed
6293  Arthur Iron Mining Co. v. State
et al. ....Registration of title —
boundary line (Snow-
ball Lake) ...ccccine .Submitted
6297 Adams Holding Co., et al .Title to iron ore under
Clinker Lake ... Tried
6298 Byron H. Coolidge, et al........ ... Title to iron ore under
Curley Lake ................ Tried
6299 Will C. Brown, et al.................._.Title to iron ore under
Little Blackhoof Lake.. Tried
6800 Cherrill Adams, et al................. .. Title to iron ore under
Mud Lake ......................Tried
6301 Robert M. Adams, et al......c._........... Title to iron ore under
Mahnomen Lake ..........Tried
6302 The Adams Corporation.................Title to iron ore under
Little Rabbit Lnke ........ Tried
6308 Canadian National Ry. Co. et al......Rates—straw and flax.....Dismissed
6305 Ideal Life Association. Dissolution .. ... Dissolved
6310 State v. Ervin Anderson..... ...Motion for vacation of
State ex rel. Ervin Anderson v. Su- sentence .. ..Dismissed
perintendent, St. Peter State Hos-
1 P A RaaNS Habeas corpus............ccccoruenn Discharged
6311 Andrew Polan v, Warden, State
Prison Habeas corpus.............cun. Discharged
6312 Park District of City of Bemidiji........ Condemnation for State

Teachers College ............ Certificate approved
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MINNESOTA DISTRICT COURTS—Continued

DOCKET TITLE ACTION DECISION OR STATUS
6313 Arthur J. Robinson v. State Board
of Hairdressers ...........cccvoeieeeeevicnnces Declaratory judgment —

rule of separate 'phone
for beauty school and

beauty shop ... ... Answer interposed, no
further action by Plain-
tiff
6314 State ex rel. Rev. Joseph M. Endres
v. Director of Social Welfare et al. Habeas corpus .. ... .. Discharged
6316 Ernest L. Nelson v. Conservator of
Rural Credit ... - ...Reformation of state
deed ... ...Ordered reformed
6316 State v. Carroll Broadbent.......... Bribery .. ...Acquitted

6319 Chicago, St. Paul, Minneapolis and
Omaha Ry. Co. v. Railroad and

Warchouse Commission ................_ Agency service — appeal
from decision of board. No further action taken
by Ry. Co.
6320 Richard F. Spurck v. Clvil Service
Board . Certiorari — back pay.....Order vacated
6321 Minn. Anh~Vlv15ectwn Soc v. State .
Live Stock Sanitary Board et a] ..... Injunction — anti-vivisee~
Mrs. Beatrice Shebel v. State Live tion Dismissed
Stock Sanitary Board et al.......Injunction — anti-vivisec-
REOD s TR Dismissed

6322 Great Minneapolis Surplus Store, .
... Injunction—advertising . Dismissed

_..Injunction—advertising... Temporary injunction

6323 Klein's Super Markets..

granted

6324 Cut Price Super Markets..............._ Injunction—advertising. . Temporary injunetion
gran

6325  Forum Super Markets... ... ... _.Injunction adv(-rtising....'rempor::;y injunction
grant

6326 Levine Fruit & Produce Cu.. Ine. v.

Lester McComber et al.....coc...... Wholesale dealer’s bond. . Dismissed
State of Minnesota, amicus curiae

6330 Sophie Whiteside et al....................._.Quiet title . ... .. Judgment—Ilands subject

to tax lien

6381  Clifford H. Thomas et n] v. Stat
Auditor et al...........

~..School land certificate

sale ..Demurrers served
6332  Jule Joe Alpert. Psychop-t.hlc Per-
sonality ... i ..Appeal from order of Pro-
= bate Court denying res-
toration ... ..Denied
6333 Max Bere, et al.............. Whulmale pruduce “deal-
er's bond ... ...87.000 collected from
surety
6336  Vietor Johnson v. Titus J. Plettl
ot Bl carac i ..Damages — search.......... Verdiet for defendants
6336 Indianhead Truck Lme. Inc. ..I‘mpurty damage — fair-
grounds fence ............... $1,001.83 collected
6337 City of Mankato, John W, Powell... Condemnation for Man-
; kato State Teachuw
College ........... Settled
6338 Andrew K. Johnson............... Mortgage foreclosure
(Rural Credit) ............Bid in for state
6339 Adams Doggie Shop v. lee-s!.uck
Sanitary Board ... ..Declaratory judgment —
constitutionality of L.
1949, e. 196.. . .............No justiciable controversy

—plaintiff not within
act
6340 Twin City Rapid Transit Co., et al._Injunetion — discontinu-
ance of bus lines... ...Stxpulatwn for petition to
R.R & W.H. Comm.

6341 Levens Milling Company v. Railroad
& Warehouse Commission.............. Appeal from order—load-
ing spout and conveyorDismissed
6343 Kaposia Builders, Inc, v, Conrad
Razidlo and State of Minnesota ... Mechanic's lien—Hastings

Hospital ..3ervice on State set aside
6346 Marie Budd .. 2 ieireeee . Delinquent taxes ...Settled
6348 Edward Sheridan et nl wicivieeee. Condemnation  for Fari-

i
bault School site.......... Certificate approved
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MINNESOTA DISTRICT COURTS—Continued

DOCKET TITLE ACTION DECISION OR STATUS

6356 Land of Lakes Mutual Life. ... . _..Dissolution ... ... Dissolved

63566 Board of Commissioners of Hennepin
County et al. v. Railroad & Ware-

house Commission ... w.....Appeal from order —
overhead bridge ... Affirmed
6368 Domestic Loan Compnny v. Cum.lni-i-
sioner of Banks... v Appeal from order —
small loan license........ Dismissed

6269 Ernest Beyer et al. (4 cases) v.
Commissioner of Education et al._School econsolidation elee-
tion contest ... Dismissed as to commis-
sioner of education
6360  Duluth nghthouse for the Blmd

Trust ... e Expenditure of trust
31— Authorized
6361 Republic Motor Sales Co. v. Secre-
tary of State. Mandamus-—auto license.. Dismissed
6364 Richard J. Thomas et al. v. Duluth
Housing and Redevelopment.. .. Declaratory judgment —
L. 1947, ¢ 487 . cvas Held constitutionnl
48 N. W.2d 176
6368 City of Duluth._.._.. ... Claim for public examin-
er's fee .....occeee..Submitted

6360 W. R. Stephens Co. v. Commlssmnm
of Taxation et al.. —.....Personal property tax —
unused motor vehicles....Demurrer sustained
..Claim for public examin-
er's fee ... .Awaiting trial
6371  Village of Keewatin...............Claim for pu exal -
er's fee ...ciiiinan. §6,300.00 collected

6370  Village of Pierz

6375  John H, Nelson v. Seeretary of
BEEES . iiccrissimmsimsismserasiarmassives Mandamus — withdrawal
of name from ballot.....Name stricken

6374  Roy Sell v. Superintendent, St. Peter
State Hospital ... Habeas corpus................... Submitted
6376 Village of Lonsdale.. _Claim for public examin-
er's fee ..ccccene Awaiting trial

6379 Eleanor Landy v. Civil Service

Board Certiorari (lay-off) ... Affirmed
6383 Einer W. and Audrey M. Frederick-
son v. Social Welfare... . Adoption ... vvierinien.Consent filed

6386 Christian Benevolent Suclety. ‘Na-
tional Mutual Life Asso., Park

Region Life Asso.... _.Dissolution ... ..Dissolved
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MINNESOTA DISTRICT COURT — CRIMINAL

DOCKET TITLE ACTION DECISION OR STATUS

855a Elmer Meier Assault Pleaded guilty

857a August G , JT. Bribery Found guilty

861a Laura Safford Miller.......oecrruveicnnce MR s Dismissed by judge at
close of testimony

867a Viola Gavle ... Murder Found guilty—affirmed 48
N.W.2d 44

868a Lawrence Nobles ... .. Murder ... ...........Found guilty—appealed

to Supreme Court—dis-
missed 47 N. W. 2d 473

PROBATE COURTS

DOCKET TITLE PROCEEDING DECISION OR STATUS
6262 Minnie Funk, Deceased.............. ...Probate of estate (legacy
to Gillette Hospital)......§7,068.44 received
6287 William Bodmann, Decensed... ... Probate of ecstate (Sol-
dier’'s Home sole lega-
tee) ... rereennes $400.25 Teceived
6304 Emmn Gebser, Deceased...................... Probate of estate (legacy
to Gillette Hospital)......§1,000 received
6320 Jule Joe Alpert, Psychopathic Per-
sonality .Restoration ..o Denied
6328 August Hendrickson, Deecasod ...Claim to escheated
L Final decree amended
6362 Florence N, Mitchell, Decensed....... Descent (Humane Soci-
ety, residuary heir).....Property awarded to
iety
6378 Carl Forsman Estate (Soldiers
Home) Probating estate ............Settled

JUVENILE COURTS

DOCKET TITLE PROCEEDING DECISION OR STATUS
6314 Dependency of Frank, Rosella, Doro-

thy, Marie and Robert Holec......... Guardianship of Director
of Social Welfare............ Discharged

INTERSTATE COMMERCE COMMISSION

DOCKET TITLE PROCEEDING DECISION OR STATUS
6202 Butler Brothers v. G. N. Ry. Co.,
State of Minnesota Intervener...... Rates on crude ore........... Dismissed

STATE BOARDS AND COMMISSIONS
Pharmacy Board

DOCKET TITLE PROCEEDING DECISION OR STATUS
6329 Richard Falk Revocation of license.......Reprimanded
Irving Earl Kaplan...........ccaicomnnnn. Revocation of license........Continued

..Suspended 6 months
..Continued

Harry Lebow Revoeation of license..
Edward Shirley ...Revoeation of license..

Albert 8. Karpness... ..Revocation of license....... Reprimanded
Civil Service
DOCKET TITLE PROCEEDING DECISION OR STATUS

6391 John Driessen .......iveceecicenne. Dismissal ..o, Reinstated






TABLE NO. 1

PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950

COUNTY AND COUNTY ATTORNEY

IN DISTRICT COURT

Pleaded Guilty

Found Guilty Acquitted Dismissed

1949 1950

Aitkin—John T. Galarneault. .................c00iunnnnns 28 13
AnpEs—F; Darrah CutlarR=—=®8. . .. .o ipwnnis Sedasmiosees | o saseae Lieasdeaias
Becker—Carl G. Buck, Jr.............. 25 27
Beltrami—Herbert E. OISOn. . ... ..vonomnrin i 29 18
Benton—J. Arthur Bensen.......ccovevecveucvininasae S 3 5
Big Btone—=C. J. BERSOR. . < oo oo ctnrncneacnaescssisssine 8 6
Blue Earth—Milton D. Mason—Curl Ww. Peberson ........... 26 21
Brown—George D. Erickson . . e 14 11
Carlton—Thomas Bambery . 46 35
Carver—John J. Fahey**
Cass—Edward L. Rogers. e
Chippewa—Sigvald B. Oye! b 4
Chisago—Carl W. Gustal son—Ho“ard F. Johnson. ... ... ... 4 15
Clay—CGovtwin L. DOSIENG. o oo s i sty eiiiin biads s o s 28 51
Clearwater—Osoar E, Lowls. . . .ccoiiiervrovasnmiianssanss 9 18
Cook—J. Henry BHESB . . . i¢ ccvucivionsionsmovesasssvesss | SR e
Cottonwood—M. F. INhnka .’ . .vvuiononcassonessonssvess 9 8
Crow Wing—Arthur J. Bullivan®*—**__ . ... ... ..ccvverafocsnconars]ociirisnes
Dakota—R. C. Nelsen. .. ......cccoccuunrurrnnnesnnssrnss 22 44
Dodge— Bruce .»\. Erickson®. . . ... . ..ccciiieariearnsans T e
Douglas—Keith L. Wallaee. . . cc.ovviivnaiveisvessvnasss 10 13
Faribault—Harold C. BRNRIEROR < e o 50 i 4 i i o Sk 30 13
Fillmore—George E. Frogner. . ............ccvvveeervnnnns 13 19
Freeborn—Rudolph Hanson. 27 19
Goodhue—Milton I. Holst 16 20
Grant—I. L. Swanson. . .. 3 8
Hennepin— Michael J. Dillon 440 440
Houston— L. L. Roerkohl . 5 3
Hubbard—James A. Wilson. . . 3 4
Isanti—Robert B. Gillespie. ... ... 2 5
Itasca—Ben Grussendor!. ... .. .covenceseoas o soosansines 25 25
Jackson—EKarl Rudow...........cccviviiiniiininininnans 1 9
Kanabec—Robert W. Nyquist. . ...............cc0vveunn.n | ISR s
Kandiyohi—Roy A, Hendrickson. . ... .. ... ... ......... 10 11
Kittson—Lyman A. Brink.. .. ...cooiivuivnnanes B 51 5
Koochiching—L. P. Blomholm™®®. ..............cc0vnvivnes 2] i
Lac qui Parle—H. W. BWeDBOD . . . ;. vnuvvrroenreansssnss 5 6

T e O e S e B 3 5
Lake of the Wooda—Frank H. Timm*®.........ccovverrveos]onmnesmsanlannisesses

L S R ¢ e e R A ] 18

91



l..mcoln—-E. b AR S o R e S e e e

Do no e S T e e e M T T S
M‘;Leod—ﬂubert (R e N TR ey o fel ] e
Mahnomen—L. A, Wilson
BERERERIE A A TDTOREINy o e aonniare el v e 20

Meeker—Sam G. Gandrud
Mille Lacs—John 8. Nyquist. . T e
MorFiRon—ARbal P TREIR. «.ov /oo iie arommsamis v s viocsiwionsing e
Mower—Wallace C. Bieh. ... .. .0uviiiciirirrrirrvirvens
Murray—J: T.Behueller. ... .. ccovininvinioieiesasisanssis
Nicollet—A. L. McConville. .............. i e
Nobles—Raymond E. Mork.........ocviveniininiiniinas
Norman—Olav E. Vaule. ........ R e e i P S
Olmsted—Thomas J. Seanlan. .. .. ...................00.u.n
Otter Tail—Chester G. Rosengren. . . ..........ccoevinenns
Ponnington—L. W. Rulien®—**. . .. ..... . . ... .........
Pine—George E. Bausen. . ,......coccceunns... A8 el v s
Pipestone—J. H. MADIOM . o s oo s ennosesinissessossyss
Pollc—=N. T1. BIadBroll. . ..., « s e s60memmam e s s s
Pope—Wm. Merrlll .....................................
Ramsey—James I, Lynch, .. ............ AT e T e
Red Lake—Charles I:. Boughton. PR i e S Wi A
Redwood—Tom Reed. ..... . i0oieiiiecinnannns STl
Renville—Russell L. Frazee.............. oy T el
Rice—Urban J. BalMANN, . .o oot vivianaensboseasnsbsses
Rook—Mort B. BKeWes. ... .. .c.c.niv-csrssnresnss P
Roseau—Bert Hanson................... UL o
Bt. Louis—Thomas J. Naylor. .
Beott—Harold E. Flynn—“. g7 Dn[y. M v’ e el
Bherburne—Howard 8. Wakefield. . . .. oot i b e Wb s e
Bibley—Everoth L. WOUDE. - o o co o600 s sman o iiasibnas sobinaios
Btearns—David T. Shny"‘—" ............................
Bteele—John P. Walbran. . R b A R N R
Stevens—Thomas J. StARIET. . ... ...oounvrsrerenesennns
Bwift—Frank A. Barnard . .............c.c00vinnen
Fodd—Frank T KIRE: i coneidenivioias n b o
Traverse—ERrl B, HUBBE. . ... uouuueerinonninnnnnnnnns
Wabasha—Arnold W, Hatfield. .......... 2 Wy X e g
Wadena—Charles W. Kennedy . .. ........ ...............
Waseca—Einer Iversen. . ...coeeveeeecncnen.. Lt e L
Washington—Wm. T. John.s(m ...........................
WatonWan—Paal VWi FHOR. o 0 x0 0000 sines o ses e sees
Wilkin—R. N. NelBon . .. ...covuvincrueinisinenenesananas
Winona—W. Kenneth DEBRORL ¢ o < oomriniitiin st Friam R o a s
Wright—Walter 8. Johnson ., . ..............o0vvininnnnnns
Yellow Medicine—Robert M. Baker... .. .................

Totals

16 - R [y VSRR, S WA P GRS SR e 2
28 39 1 il T B | L I 1
L I et L Iy P eV | M RepA, e P2 2 1
14 5 ) R R | P 1 1
9 L R P P s IR R GTR 1 “aglee 1
26 BE - Losedimsodeie] s memmi] s hsrilboabisa e 3 1
15 2
12 10
11 11
22 19
5 3
14 5
13 10
10 14
21 a7
39 32
15 17
3 2
31 36
1 4
290 317
.......... 2
14 29
12 Q9
11 12
3 6
10 6
142 118
8 2
16 2
1 3
10 8
1 6
§ . |oivas st
25 19
1 3
9 13
13 15
6 9
15 15
y 9
2 5
26 21
12 13
5 8
1,912 1,847

*No report received for 1949,

**No report received for 1950,
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TABLE NO. |—Continued
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950

IN MUNICIPAL COURT

COUNTY AND COUNTY ATTORNEY

Pleaded Guilty

Found Guilty

Acquitted

Dismissed

1949 1950

Aitkin—John T. Galarneault. ............civiriiiinranns
Anoka—L. Darrah Cutter®™—*%. . .. .....ccovvrveecrsannss
Becker—Carl G. Buck, Jr........ccovviniiiinnininennnnanes
Beltrami—Herbert E, Olson........ooiiiiunnnnaicnnannnas
‘Benton—J. Arthur Bensen. ..........ccnneeeeennnennannnnn
Big Btone-—C. ). BOUROR. ; «.ooovonersonnannanansssssseses
Blue Earth—Milton D. Mason—Carl W. Peterson..........
Brown—George D. Erickson. .. ....ccoueeeuieennrincacnnn.
Carlton—Thomas Bambery. . ..........ocovvinnns
Carver—John J. Fahey**. . ......c.ocvviininnns
Cass—Edward L. Rogers. . . ey
Chippewa—Sigvald B. Oyen
Chisago—Carl W. Gustafson
Clay—Goodwin L. Dosland .
Clearwater—Oscar E. Lewis.
Cook—J. Henry Eliasen. .
Cottonwood—M. F. Juhnke.
Crow Wing—Arthur J. Sullivan*—#**,
Dakota—R. C. Nelsen.........ooovuuneunn
Dodge—Bruce A. Erickson®*..........cc.cociivvvnniiiane,
Dou, T B e I IR S
Faribault—Harold C. Lindgren.......voveeviiuiiennnnnnns
Fillmore—George E. Frogner. ...........ccccvvvievnnennnns
Freeborn—Rudolph Hanson. . ........oouvuiuiuiuincnnnnn.
Goodhue—Milton I. Holst. . ......vvvvneerneirannsensnns
Grant—1I. L. BWADBOD . .. ovvvrnsennnnesnsnsnsssnssnnsnnss
Hennepin—Michael J. Dillon.......covvveiviinnerssnnnns
Houston—L. L. Roerkohl. .........cooviiirrinirnninnnins
Hubbard—James A, Wilson.......cccovviiiiiiiiiiinninn,

Lake of the Woods—Frank H. Timm¥*
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LineolnEEJ ;4 M:l!!l;oy ................................

Lyon—C. J. Donnelly. ....

P:::'T —-HubertG Smith .
Wils

Mceker——Bam e R e Sl S e
Mille Lacs—John 8, N qumt .............................
Morrison—Attel P. Falix.......c0cvovrvrnerrnenneraneasnes
Mowar—Wa.lhee C. Bi h .................................
Murray—1J. T. Schueller. . U SR
Nicollet—A. L. MeConville . . . oo
Nobles—Raymond E. Mork..........ccciivnniiinnnnnnnns
gorman—o av E. Vaule

Pma— eorge I, S.uun

Pipestone—J. H, Manion

Polk—F, H, Stadsvold.....

Pope—Wm. Merrill. ......
Ramsey—James F. E;m

Red Lake—Charles E. Boughton, Ji
Redwood—Tom Reed. . ...

Renville—Russell L. Frazee 64 96

Rice—Urban J. Steimann. . 364 502

Rock—Mort B, Skewes. . 104 76

Roseau—DBert Hanson. . 53 50

Bt. Louis—Thomas J. Nn L R 486 375

Scott—Harold E. Flynn—M P b AR S S S 182 157

Sherburne—Howard 8. Wakefield. . ....................... 257 120

Sibley—Everett L. Young...........000.... B, SBES 160 187

Btearns—David T. Bhay®*—**, . ... .....ccciiiininnnrnnncore]ioenncnnns s SipA

Steele—John P, Walbran. . . ....oooononseeoemiinnno, 600 566

Btevens—Thomas J. Stahler................ccccvvevecennss 149 175

Swift—Frank A. Bamard. ......cccoeeeiirientasssaccians 210 151

Todd—Fmnk Lo B .. o v poue s ooma s s 151 150

Traverse—Earl E, Huber. ........ciciviecncccsrareneenss 121 146

Wabasha—Arnold W. Hatfield. ... ...........ccoevnnnnne. 151 230

Wadena—Charles W. Eennedy. .. .......ccoovvenvinnnnnnn 215 184

Waseca—Einer IVEISem . ... .......oooonmose s sssnns 76 111 4 8

Washington—Wm. T. Johnson. ... ......ccovvivvninennnnn 320 620 20 27

Watonwnn—?nul N WBOR. oo s vs dave e s 275 275 3 12

Wlkin—R. N. Nelson. . ...vucuuisaisssersssacassissnasss 288 362 i 2

Winona—W. Kenneth Nissen.. .. . .l llllll10000000000 2,938 4,304 14 33

Wright—Walter S, Johnson ., .........cocueveuevnnnnnrnnnn 283 529 4 2

Yellow Medicine—Robert M. Baker............c.coouven., 45 49 3 3
R L T Rl B e L S 24,361 25,079 649 675 104 117 505 553

*No report received for 1949.
**No report received for 1950.
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TABLE NO. 2
TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950

DISTRICT - MUNICIPAL - JUSTICE COURTS

NATURE OF ACCUSATION

Pleaded Guilty Found Guilty Acquitted Dismissed
1949 1950 1949 1950 1949 1950 1949 1950
. Crimes Against the Person (Ch. 619)
b LT [ R R 2 1 k=i 2 Liesatusnea 1 1
R HBRYED . . o oo wimdcs S i sy e 1 2 RRSTPRE DEEENCn e ¥ Woaamnases o s sl e v o
L D OTIND <o e s a7 1 5 1 |« wmegvana e > I PR 1
Manslaughter—Ist degree. ... ... ... chvcviuininnnenanns 2 3 1 1 1 1 S| | i
degree......... i L e A a s 1 4 1 1 1 2 B s
Ansault—Ist dOgree. . . .....ccoiviciiciiiainnsississanns 8 10 O =g ] S Tt [ S e e |, - 3
DN CORIRE - s v s wmms a3 AT S % B SR v 16 45 16 8 | R | O S 10 8
T e S R S - 413 82 55 70 18 14 64 75
Bobboric—1ob dORua, . . o oty siaos sinioie ararslo.n sny o dvouinnie ginasdios 43 59 2 A R 1 T
B AORPOB. + .o i0iminiv v 0w cam) e e e e 0o ma e 5 14 1 L el e b sonpeg | st psace 1
B BORBB. 1o o 5o 5 vrors oisioe s sisgm o i miwiowsn ¥ 6w T 17 O DN S————— (FORIE L A) 1 1
TEA MR <k 6 o 0 0 0 s s B 0 i B BT i S T BB Bl sy s sa poss s firom wssoa e e iraial et b sl itz 8 2
BB & iy il ainiio et wiie e i eSS T e e T SR 1 B hassmuasgnl eeide i) deaan esl e assvisslivese s
1I. Crimes Against Morality, etc. (Ch. 617)
(a) Sex Crimes, Indecency, etc. g
B o v s et
Carnal knowledge. 10
Female under 1 1
Female 10.to 13. 3 P S | AT
o S O S 63 2 ] [ s 8 4
Indetent assault. . . ... vrvevrr v carnr e sennsune 45 50 2 2 2 6
g L R S U QS R % [ T SRS PR [ERRRPEP D 6 5
o L S () S o, 9 - R ) S| e otell RS [ AT (R s
BABRXUY i 5.1 30600 400 w50 voialoinio's se oisis oniain aalsin e s al0lb 0 6 8 Jevesweesvslosisese siellia vemraeslvemageie Y Vocwasind
e R e R e 14 Bt e vl wsiaaiaa v I (PP RISERTIN| (e R o
MO S o s b aia S e e e e b e AR 4 K lssssi ek samvavdbeismneais hobas e S 1
Sodomy........ B L eV AR et B AR 2 4 luodamedsa b G 1 1 1
Abduction.. . . .. ST e R e S R A w8 8. |Sensavisslsasiiisizalles icansan i vialsa e aii vaviive T T e S
Publio INOeneny: .« svie i oesia veiveseiiosssorss 61 78 1 N e 2 - (RN T N
T T PRy (I C R R i e e 8 3 1 T et st an il Sl A e
(b) Crimes against Children, etc.
Paternity, illegitimate child CCh. 257) ccvuucinoes AT 270 243 16 14 12 14 22
Abandonment, wifeorchild............ccc.0i0ianiae 110 111 4 4 1 2 44 47
Non-support, wife or child. . . .. ...... B e IR p 224 190 25 24 2 44 51
Nogleot of MINOT: . < 0o si0m o s 35 sswawsas e nsms s I UL SO, [ e VR DR w el NP TRl SRy O U L [V | RSN S
Cunlr:butmito minor's delinquency................. 10 21 1 ; R M Rl |yt S 1 1
L o T A L P e e L lsldiannsisesfaraasitis faemssiaiis 1 1

02




Child labor law violations. . ... B R o e e
SO IBDBOUR". s v'iodarg s s o s bin =y oo wie & win e wa e

(¢) Miscellaneous Crimes against Morality, ete.
ublic dance laws, violations. . .....................
Gambling and lottery laws, violations. . .............

I1l. Crimes Against Property (Ch. 620-622)
Arson—1st degree. .
2nd degree.

3rd degree. . .
Burglary—1st degree
e <

ho~1

L s

T

R S S it s 5 ponteps
SOOE NGO 5 i vt ) B W e 126 152 2 3 2 4 8
R IR BB - e s v s s o D e S S R G e SRS 21 14 1 2 2
Forgery— 1ot Qoren. v yu . wioivassaisss s vsdsieale v s 10 6 1
i T T P RN 81 106 ; y 16
T P S S "y 10 IE e semll Ll ) b e e SRS B 1 2
Larceny, grand—Ist degree. .. ........oovinenrnenineein.s 87 106 1 3 4 2 13 13
Il dBErEn. .. ov o anivsmirene R e 317 287 4 6 2 2 34 49
s - O 326 339 7 13 4 7 23 18
Giving check without funds. ............................. 287 376 3 2 1 1 126 153
Receiving stolen property. . ..........vevevuneineeieinenns 16 18 1 ST (AR PR . T P e, 5
Mortgaged chattels, sale, removal, ebe...................... 38 32 1 2 - | PR e 6 11
Malicious mischief 4 AR A I o S S eV s 69 85 1 5 1 2 T 13
A R e P e S R P r R ] Mo, |y, | FSNP] p— ATk e e 1
L S e e e ) 19 IR (1S 2 1 1 1 Soaz
Fraud. . = 5 13 - I, (SR, 2 1 1 3 3
Fraud o R PR e R S S 11 14 1 1 c | e 4 2
WOReEIRNOBIR . | 00 m 5005 0005 s 4 ma i 5es ot mo o ar s D 7 3 2 I, (LI 1 b 3 s
IV. Crimes Against Sovereignty (Ch. 612), Public
Justice (Ch. 613), Safety (Ch. 616), Peace (Ch.
615), etc.
Bribery (giving of receiving) . .. ..ouvuierenininranenas witie Y |eresmmnafaaimste oD ofssrvisies 1 N [
B e 1 R S S S e | AT EYSSSINEREE [ FASTEER NS TSN A (SRR S
Resisting or interfering with officer. ....................00. 58 50 5 8 1 Havaminte 8 4
oncealed weapons, earrying, ete.. ...........oueuiinin.. oo 15 16 1 2 —— Syl 3 2
Language provocative of assault. ..................0.00u0e 35 25 8 2 1 2 2 2
Contempt of court............... T P s T R 3 1 {1 [ PO —— 2 T T [P ot I S e e v
TIOREND = ;o= s Iatene 6o/ WS 6 S TS S SR e P e 34 5 T S - DI Ty LN o 2 2
i TR g e S B e SR S 138 62 13 4 - AL [ 1T 10
b8 L ) S g RO s R 329 264 18 11 3 4 6 5
T T L T e R S i S 29 52 3 8 ; S X S 4 1
Miscellaneous. . . . ................c0uuunnn e ek B e 13 23 1 E (fasasmvimssfoeneasioas I 1
L]
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: TABLE NO. 2—Continued
TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 1949 AND 1950
1

DISTRICT - MUNICIPAL - JUSTICE COURTS

NATURE OF ACCUSATION
Pleaded Guilty Found Guilty Acquitted Dismissed
1949 1950 1949 1950 1949 1950 1949 1950
Y. Miscellaneous Crimes (and various special
statutes)
Cruelty to animals (Ch 614) . 9 4 L S (BTN T E s iy = W (TN . S 2
VAgrancy. ....coovevuvanas 145 130 6 2 2
Violations of laws re:
Compulsory edueation. ................ 15 1 9 3
FOOPEETION ) 250, o500 stms o0 mom s AR 8 40 S T o o SRl 36 2 2 2 ;|
Wild nmmaln (game and fish) (Chaps. 97-102) 1,253 51 57 16 T 20 13
L T N N i R T R 35 I Aoeaigeass S PEET B hessabees
R A R R e SR PR R L R R 4 1 B Aviaaining 1 3 3
Motor vehicles, traffic. .....ccociivveiviviciiirinenes 14,589 204 343 33 60 91 100
Motor vehicles, tampering. . . .... de's 28 Nieidiewds I Jowwssavainfoninsasing 3 5
Motor vehicles, intoxicated driver 1,045 27 48 9 5 6 8
Motor vehicles—Criminal negligence causing death...... 10 | [RRNCY, SR . O R e 1 3 2 2
Motor vehicles, unauthorized use..................... 2,768 159 32 2 TS P D 29 16
DHUBRBOBI . <o < v's o:0i0 500 45 0 0100m s 0.0 m0T0im amie o 40 478 8 70 2,190 2,035 48 37 1 3 16 10
TRRORIBEURE HAOBE ., « ;.o oisoninieaiin kil sns niaenin st 145 115 T 2 9 2 13 15
Non-intoxicating liquor. . .........ccerernrecnerrennns 94 B89 T 7 1 3 3 4
R R P T R ey O 3 B L A A e sl e e S e e s e v i wite
R A e S R SR ST I P e 21 66 1 ISR [REEEIRRIEETER, (I, e : S e e
R T T ey | e T e R T o Pty ety
Miscellaneous crimes and ordinance violations. ............. 2,218 3,734 6 T lioasitonlcecvinadanya 7 29
TROIID s b e S SR R e e e B S 26,273 26,926 720 747 156 150 701 802
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24 CONSERVATION

CONSERVATION

DRAINAGE

1

Bridges—Cost of—Engineer’s report—M. S. A. 106.121.

Assessments—Discharge of waters from ditch 1 into ditch 2—Improvement
on ditch 1 increasing low—Terms to be imposed upon permitting outlet
of ditch 1 into ditch 2—M. S. A., Sec. 106.531.

Facts

“There now exists in Chippewa County Drainage Ditch ‘A.” A peti-
tion for a new ditch has been approved. The new ditch, ditch ‘B, will
include within it ditch ‘A.” Certain owners along ditch ‘A’ at the time
of the construction of ditch ‘A’ were paid damages under the old law
with which to construct a bridge across ditch ‘A.” No such bridge was
ever constructed.”

Question

“Under the present law should the County build a bridge across
ditch ‘A’ which is now a portion of ditch ‘B’ and if so who should bear
the expense?”

Opinion

You do not specify the point of progress which has been attained in the
proceedings for the establishment of ditch B. I make no assumptions thereon.
If the proceedings are at the stage where the engineer is preparing his final
report under authority of M. S. A., Sec. 106.121, L. 1947, C. 143, Sec. 12, it
will be noted that under Subd. 3 of that section, in paragraph (c¢), the engi-
neer’s report shall contain plans for all private bridges proposed to be con-
structed by and as a part of the ditch system. If the engineer’s report does
not contain plans for the private bridge mentioned in the foregoing state-
ment of facts, then it appears to me that no private bridge is contemplated
to be built as a part of the drainage system. If such bridge is planned by
the engineer, then it becomes the duty of the viewers to take into consider-
ation the building of that bridge as a part of the ditch project in determin-
ing benefits and damages contemplated by Sec. 106.151.

If such bridge is not specified by the engineer as a part of the project,
then in determining the damages, it appears to me that it would be proper
for the viewers to take into consideration when damages are determined
that when ditch A was constructed an award of damages was made or
benefits were diminished in view of the fact that it was then known and
considered to be just that an allowance should be made to landowners for
the construction of the bridge across ditch A. In contemplation of that fact
situation, it seems to me that those authorized to determine damages would
be justified in taking into consideration the fact that such damages were
allowed before ditch A was established and that in contemplation of law
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such damages are the equivalent of a bridge whether constructed or not.
If landowners saw fit to use the money thus awarded as damages for a
purpose other than building a bridge, they should not be heard to say that
they have not already been compensated. It is conceivable that if the ditch
should be widened or deepened in the proceedings for the construction of
ditch B at the point where the bridge was contemplated on ditch A, addi-
tional damages might be suffered because of such change. It appears to me
that no precise answer can be given to your question without knowing all
the facts pertinent thereto. But I have said enough to express my views
concerning the basis for a conclusion on this question.

Second Problem
Facts

“At the present time ditch ‘1" flows into ditch ‘2." There is to be an
extensive improvement of ditch ‘1’ which will greatly increase its capac-
ity and will therefore dump a considerably larger amount of water into
ditch ‘2'."

Questions

1. If the capacity of ditch 2 is sufficient so that no alteration thereof
is necessary, should there be any assessment against owners of land
on ditch 1 because of the fact that it outlets into ditch 27

2. Assuming that the capacity of ditch 2 must be increased to accom-
modate the waters discharged thereinto from ditch 1, should there
be an assessment against owners of land on ditch 1?

3. If the answer to question 2 is yes, how should the cost of increasing
the capacity of ditch 2 be apportioned as between the owners of land
on ditches 1 and 27

Opinion

The facts do not show when the respective ditches were established and
constructed. Depending upon when they were established and constructed,
the law in force at the time will apply. Perhaps I am entitled to assume that
the parties interested at the time that ditch 1 was established observed the
requirements of M. S. A, Sec. 106.531, so that the right was established to
drain the waters from ditch 1 into ditch 2. T may be justified in this assump-
tion on the theory that public officers have done their duty. Assuming that
this law was observed, the county board made an order granting authority
to drain the waters from ditch 1 into ditch 2. That order fixed the terms
and conditions for the use of ditch 2 as an outlet for ditch 1 and fixed the
amount that should be paid therefor by ditch 1. Thereupon, the right to
drain waters from ditch 1 into ditch 2 was established. When the time for
review of that order had passed, the right thereby granted became a property
right. The order had the same effect as a judgment in rem. A new status
was thereby created. See Lupkes v. Town of Clifton, 157 Minn, 493, 196 N. W.
666. The status thereby created was the one which existed when ditch 1 was
established. It is now contemplated that extensive improvements on ditch 1



26 CONSERVATION

are to be made. If and when these improvements contemplated are made, the
discharge of waters from ditch 1 into ditch 2 will be greatly increased. This
is not the situation contemplated at the time that the order of the county
board was made permitting discharge of waters from ditch 1 into ditch 2.
It, therefore, appears to me that before there can be any work of improve-
ment on ditch 1, which will increase the discharge of waters into ditch 2, a
new application must be made to the county board for permission so to do
under Sec. 106.531, and an order must be made by the county board under
the terms of that section and the limitations thereof, granting the specific
right to increase the capacity of ditch 1 to discharge waters into ditch 2,
and such order, in compliance with that section, will specify the terms upon
which the order is made.

The fact, standing alone, that the capacity of ditch 2 is sufficient to
carry the increased discharge from ditch 1 after alteration, does not mean
necessarily that no additional burden is imposed upon ditch 2 by the increased
discharge. The increase in the flow of water would naturally tend to increase
the probability of erosion. I consider this a fact question which must be
resolved by the board, depending upon the facts as they are developed.

Assuming that the capacity of ditch 2 must be increased to accommo-
date the increase discharge from ditch 1, See. 106.531, supra, is applicable.
Again, we have a question of fact to be resolved by the board. It is not a
question of law what the assessment should be. Owners of land benefited
by the original construction of ditch 2 and who were assessed for the pay-
ment of benefits resulting should not be assessed additional benefits because
of additional burdens imposed upon ditch 2. The order which the board will
make will take all relevant facts into consideration and the board will place
the burden where it belongs. If the board shall ascertain from the facts
presented by the evidence that those benefited by the construction and
improvement of ditch 1 should bear the entire cost of increasing the capacity
of ditch 2 because of the fact that it carries waters from ditch 1, it would
seem that such a conclusion would be sound.

CHARLES E. HOUSTON,
Assistant Attorney General.
Chippewa County Attorney. 642-B-11
February 9, 1949. 602-B

2

Construction Cost—Total cost of construction of drainage ditch plus admin-
istrative costs and damages to be paid may not exceed total benefits
assessed—County officers not warranted in payment to contractor of
a sum in excess thereof—M. S. A., Sec. 106.19, 106.27, 106.31.

Facts

In 1946, when the ditch was established, contracts were let. Reports of
the engineer show that the cost of construction of the ditch will exceed the
total benefits assessed in the sum of about $600.
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You call attention to M. S. A., Sec. 106.19. The last paragraph of that
section reads:

“The amount any tract of land, public or corporate road, or railroad
shall be liable for on account of the location, construction, and establish-
ment of any drainage system or systems under the provisions of this
chapter or on account of the repair thereof shall in no event exceed the
benefits which will acerue thereto as determined in the proceedings for
such location, construction, and establishment or repair.”

In connection therewith, you call attention to Neostdal v. Watonwan
County, 221 Minn. 376, 22 N. W. (2d) 461. You say that in this case, the
landowners shall share their burden of excessive cost, but neither the case
nor the statute is very clear as to what method the county board shall follow
to secure contributions by the owners to make up the excess over the benefits.

You seek the Attorney General's views as to the law as it applies to
these facts.

Opinion

The above quoted paragraph, from Sec. 106.19, relates to the assess-
ment of benefits and award of damages in respect to a single tract of land
and that is the question which was, discussed in the Nostdal case, supra.
I understand this quoted section of the statute to mean this: Assume that
100 tracts of land are benefited by the construction of a drainage ditch.
Tract 1 is benefited to the extent of $500, but tract 1 is also damaged to the
extent of $600. The damages exceed the benefits. As a result, the owner of
tract 1 will receive the payment of $100 net damages, that being the amount
of his damages in excess of his benefits and that is what is held in the
Nostdal case. On page 390 in the opinion in that case, it is said:

“x * * If damages exceed benefits, the difference is allowed as such
and must be met out of the total benefits found, * * *”
This means that this $100 will be included as a part of the cost of construc-
tion of the ditch and will be paid by the owners of the lands assessed for
the comnstruection.

But neither the quoted section of the statutes nor the Nostdal case
applies to your problem except in this: That no tract of land can be assessed
for benefits in excess of the amount determined in the proceeding as such
benefits.

If, upon the final hearing held under M. S. A., Sec. 106.27, it had been
found by the county board as a fact that the estimated benefits to be derived
from the construction of the improvement were not greater than the total
costs, including damages awarded, then the construction of the ditch could
not have been ordered. It is only when the benefits exceed the damages and
costs that the board has authority to order the construction. The contract
for the construction must not require the expenditure of more money for
construction than the amount estimated by the engineer, plus 30%. Seec.
106.30. Under the requirements of Sec. 106.31, the work must be done and
completed as provided in the plans and specifications and report of the
engineer.
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The contractor is charged with knowledge of the law.

The only source of revenue from which the entire cost of construction
of a drainage ditch can be paid is that realized from the assessment of bene-
fits. County officers will not be warranted in paying the contractor a sum
in excess of the contract price when the result will be that the total cost of
construction of the ditch with the administrative costs added will exceed the
total net benefits assessed against lands and corporations, municipal and
private.

CHARLES E. HOUSTON,
Assistant Attorney General.
Blue Earth County Attorney.
February 23, 1949. . 602-C

3

Contract— Benefits— Viewers’ Report— Abandonment—Order establishing
ditch, nonaction of officers in failing to let contract for construction of
ditch does not constitute abandonment of proceedings. Viewers’ deter-
mination of benefits to village unaffected by action of village of availing
itself of drainage into another drainage system—DM. S. 1949, 106.441,
106.661, 106.231, M. S. 1941, 106.27.

Facts

August 1, 1944, the county board established Branch 2 of County Ditch
No. 12 of Redwood County. Under authority of M. S. 1941, 106.30, the county
auditor and chairman of the county board proceeded to advertise for bids
for the construction of the ditch. The bids were called for as of September
29, 1944. A second call for bids required such bids to be made January 19,
1945. In response to one of such calls one bid was received, which was
rejected as excessive. On the second call for bids, no bid was submitted.
Meanwhile the law has changed. The law now applicable to letting of con-
tracts is M. S. 1949, 106.231.

The viewers’ report found certain benefits to the village of Belview.
Apparently, this was upon the theory, at least in part, that the village would
have an outlet for its sanitary sewer and for surface water drainage. No
contract for the construction of the ditch having been made and no ditch
having been constructed, the village made arrangements for an outlet into
another drainage ditch and it is now using such other outlet.

Questions

1. Has the ditch been abandoned, or may a contract for its construction
be made by the county ?

2. May the village of Belview withdraw from the ditch and be relieved
from liability for assessment on account of the construction of the
ditch upon the assumption that the ditch has been abandoned?
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Opinion

.

I see no evidence in these facts of any abandonment. There is a statute
on the subject of abandonment, M. 8. 1949, 106.661, but that relates to
abandonment of the ditch and not abandonment of the proceedings. The facts
disclose no ditch having been constructed. The facts disclose that a drainage
ditch was established. There is no provision in the law that the officers
charged with administrative duties in a drainage proceeding, such as re-
quired in M. S. 1949, 106.231, the letting of the contract, may by their non-
action defeat the law and the action of the county board in the establish-
ment of the ditch.

It is my opinion that the proceeding has not been abandoned and that
the duty imposed by Sec. 106.231 should be performed by the auditor and
chairman of the county board.

The order establishing the ditch made under authority of M. S. 1941,
106.27, presumably determined that the viewers’ report was made and that
all other proceedings in the matter were had and taken in accordance with
the provisions of law and that the estimated benefits to be derived from the
construction of the improvement were greater than the total cost including
damages awarded and that such benefits were duly assessed and that the
determination of benefits as to the village is complete, just and correct.
The order established the ditch and such order has never been reversed.
It has the same effect as a judgment in rem. Lupkes v. Town of Clifton,
157 Minn. 493, 196 N. W. 666.

CHARLES E. HOUSTON,
Assistant Attorney General.
Redwood County Attorney.
June 28, 1950. 602-E

4

Control Works—May not be installed in drainage system under guise of
repair—May not be installed by landowners without permission—Pro-
cedure for improvements required—M. S. 1949, 106.121; 106.231, subd. 4;
106.471, subd. 1; 106.501.

Facts

“County Ditch A is a County Ditch in Sibley County. County Ditch
A has a Lateral Number 1, which runs into some more land along the
ditch. County Ditech A is filled up and does not serve its original pur-
pose. As a result of filling in County Ditch A beyond the point where
Lateral 1 outlets into the ditch when the water is high in the main ditch
it backs up into the Lateral and floods a great deal of low ground.
Farmers owning land along Lateral 1 have put in a stop culvert so that
the water can run out, but cannot back up into the Lateral. This causes
some additional flooding along the main ditch and such farmers com-
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plain of the stop culvert. Those farmers on Lateral 1 argue that they
must protect themselves against the flooding that occurs because of the
filling of the main ditch.”

Questions

1. “In your opinion may the farmers on Lateral 1 of their own accord
put in such stop culvert to protect themselves from flooding 7"

2. “In your opinion do you believe that if the County Board should
determine that the farmers on Lateral 1 were in need of some pro-
tection to their lands and that the flooding along the main ditch
caused by the stop culvert would be less than the flooding on the
Lateral if the water were not stopped, could the County Board then
grant permission to the farmers on Lateral 1 to put in a stop culvert
or might the County Board determine that one be put in at the
expense of the ditch system 7”

Opinion

Before a ditch is constructed, under authority of M. S. 1949, C. 106, an
engineer is appointed. After the engineer has made a detailed survey he
makes his report. M. S. 1949, 106.121. This report includes a profile of all
lines of ditch proposed showing graphically the elevation of the ground and
gradient at each 100 foot station. The report includes plans for all private
bridges and culverts proposed to be constructed and as a part of the ditch
system. It shows a list of the required minimum waterway opening at all
railway and highway open ditch crossings and at other prospective open
ditch crossings where bridges and culverts are not specified to be constructed
as a part of the ditch. It shows plans and estimates of the cost of highway
bridges and culverts. In fact, this report is intended to give a true picture
of the ditch as it will exist upon construction.

When the diteh is established by order of the board or court, it is estab-
lished according to the plans and report of the engineer. Specifications not
contemplated by the engineer’s report are not a part of the ditch.

When the contract for the construction of the ditch is let, the engineer
attends the letting and no bid should be accepted without his approval as to
compliance with the plans and specifications. Sec. 106.231, subd. 4.

It is the duty of the county board to maintain the ditch lying within its
county. This is done by making repairs from time to time as needed. The
term “repair” means restoring a ditch system as nearly as practicable to
the same condition as when originally constructed or subsequently improved.
Sec. 106.471, subd. 1. Repairs are distinguished from improvements. Sec.
106.501. The statute provides a definite procedure for improvements. Seec.
106.501.

The installation of a stop culvert not being specified in the original plan
and not having been installed in the ditch when constructed, it appears to
me to be in the nature of an improvement not originally designed and under
the guise of repairs, the board would not be authorized to install such a
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culvert in the system. If it is considered desirable that such a culvert be
installed, it seems to me that the procedure preliminary thereto is that
required in the statute for improvements. Surely, the landowners themselves
have no authority to install in the ditch any contrivance not included in the
original plan. If either a repair or improvement is contemplated, the statu-
tory procedure must be observed.

CHARLES E. HOUSTON,
Assistant Attorney General.

Sibley County Attorney.
September 27, 1950. 602-H

5

Control Works—Not designed in plan, how accomplished—M. S. 1949,
106.121, subd. 4, subd. 8; 106.471, subd. 1; 106.501.

Facts

It appears that in Swift County certain landowners, who claim that
their lands are affected by a drainage ditch, desire to place control dams at
various places in the ditch to restrain the water from flowing except when
there is a surplus of water on the land.

The opinion dated Sept. 27, 1950, No. 4 this report, was to the effect
that this could not be done except in an improvement proceeding for the
reason that it was a change of plan. That opinion was to the effect that
the installation of dams in a ditch would have to be accomplished, if at all,
in an improvement proceeding.

In reading M. S. 1949, 106.121, subd. 4a, you will notice that the legis-
lature used the words “other proposed improvements” with reference to the
data contained in the engineer’s report. In paragraph d, it used the word
“works.” I consider dams to be included in the works. In the same section,
subd. 8, the engineer is required to make revisions of his plans, profiles and
designs of structures. The designs of structures would include dams.

Lupkes v. Town of Clifton, 157 Minn. 493, 196 N. W. 666, held that when
a ditch is established and constructed, a new status is thereby created for
the lands affected, and it becomes a property right, appurtenant to the lands,
and not to be taken or impaired even through governmental action, except
by due process of law. The property owners assessed for and who paid
assessments for the construction of the ditch acquired a property right in
it as it was established and constructed. No one has a right to take anything
away from it or add anything to it except by due process of law. The plans
included in the engineer’s report not showing any dams in the ditch, dams
are not a part of the ditch.
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In M. S. 1949, 106.471, we read that after the construction of a county
or judicial drainage system has been completed, the county board is empow-
ered to maintain the same or such part thereof as lies within the county and
provide the repairs required to render it efficient to answer its purpose. The
word “repair” is defined in Subd. 1 of that section. But the county board has
no power under this authority to maintain to make changes. It cannot add
new works not included in the plan.

You have called attention to the improvement statute, See. 106.501, in
the particular that that section relates to improvement by tiling, enlarging
or extending. If the statute shall be construed by the court that improve-
ments are limited to tiling, enlarging or extending, then I see no method of
authorizing dams in ditches unless it be by a new proceeding for a new ditch
on the line of the old one with these control dams installed therein, That
would require all of the proceedings required for a new ditch in a place
where one was not built before.

CHARLES E. HOUSTON,
Assistant Attorney General.

Swift County Attorney.
October 3, 1950. 602-H

6

Ditch System—Abandonment of —M. S. 1949, 106.661.

Opinion

M. S. 1949, 106.661, establishes procedure by which a public drainage
ditch may be abandoned.

When the procedure established by this section is followed and the
county board, or the court, as the case may be, makes an order finding the
essential facts mentioned in this section, and that the ditch is no longer a
public benefit and utility, and the order provides that the ditch is thereby
abandoned, the result is that the ditch thereafter will not be considered to
legally exist.

When the petition for abandonment, which is provided for in this sec-
tion, is presented to the board, the board must take the action which the
law requires.

CHARLES E. HOUSTON,
Assistant Attorney General.

Swift County Attorney.
September 14, 1950. 602
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v

Establishment—Appeal—Order—Time for appeal runs from date of order—
M. S. A. 106.681, Subd. 2. Order should be dated on day it is signed.
Order may modify engineer’s and viewers’' reports—M. S. A, 106.191,
Subd. 2.

Facts

The county board in proceedings for the establishment of a new drain-
age system, after final hearing on the engineer’s and viewers’ reports, makes
some changes in the benefits and damages reported and adopts a resolution
accepting or approving the report as so amended and orders the establish-
ment of the ditch.

In many proceedings in the county for the establishment of new ditches,
the order mentioned is not drawn and signed until a week or ten days, or
even longer, has elapsed after the day on which the board met and adopted
such resolution.

Questions

1. Does the thirty day appeal period begin on the day that the board
meets and approves the reports of the engineer and viewers as
amended by the board, or does the time for appeal begin to run on
the day that the order is finally drawn and signed, establishing the
ditch ?

2. When the final order is signed establishing the ditch, should it be
dated on the day that the board considered the matter at its meeting,
or on the day the order is signed?

Opinion

On the final hearing, “At the time and place specified in the notice, or
at any adjournment thereof, the board or court shall consider the petition
for the drainage system, together with all matters pertaining to the engi-
neer’s, viewers’ and director’s reports. The board or court shall hear and
consider the testimony presented in behalf of all parties interested. The
engineer, or his assistant, and at least one viewer shall be present. The
director may appear and be heard. If the director does not personally appear,
his report shall be read in open hearing. The hearing may be adjourned
from time to time as may be found necessary.” M. S. A. 106.191, Subd. 1,
L. 1947, C. 143, Sec. 19.

So, it appears from the law that on this final hearing, the board has
the power to amend the engineer’s or viewers’ reports, or both. It also has
power to make findings in relation thereto such as the board considers to be
necessary and proper in the circumstances. That is the situation which, I
understand, we are considering.

When the proceeding is pending in court, the court has the same power
as the board has when the proceeding is pending before the board. If this
proceeding were before the court and the court made an order modifying the
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engineer’s report in some respects and modifying the viewers’ report in
some respects and then confirming both reports as modified and ordering the
ditch established in accordance with the engineer’s report as modified and
the viewers’ report as modified, I would consider it proper if the court should
date such order on the date that it was written and approved, although this
might be some time subsequent to the hearing. Likewise, the board may
in principle approve the engineer’s report, but with such modification as the
evidence requires should be made, and the board may approve the viewers’
report with such modification as the evidence requires should be made. Until
the modifications are stated, no one can say what they are. Accordingly, it
appears to me that it is proper that the date of the order should be the day
on which the order is signed.

Another reason why it appears proper that the date of the order should
be the date on which it is actually signed is that the time for appeal runs
from the date of the final order. If the order is dated back, say a week or
ten days, then the statutory time for appeal is shortened the same number
of days. To render an appeal effective, a notice of appeal must be filed
within thirty days of the date of the final order. M. S. A. 106.631, Subd. 2
(b), L. 1947, C. 143, Sec. 63. The date of the order will be taken from the
order itself. In my opinion the date disclosed by the order is prima facie
the date thereof. Of course, the order is not effective until it is filed and it
might be that the court would say that the real date is the date on which
the order is filed, although it might bear a previous date.

So, it is my conclusion that the appeal period begins to run from the
date of the order establishing the diteh.

CHARLES E. HOUSTON,
Assistant Attorney General.

Renville County Attorney.
April 11, 1949, 602-E

8

Repair—Ditch Banks—Under the guise of repair, ditch banks may not be
resloped or waste banks leveled to the extent that damage is caused not
contemplated when the ditch was originally constructed. Such proceed-
ings must be under the improvement statute—M. S. A. 106.471, 106.501.

Facts

A county ditch was constructed for drainage purposes. The proceedings
were commenced in 1915 and completed in 1918,

Repair proceedings are now pending. The contractor is about to remove
trees on either side of the ditch to permit resloping and leveling of the waste
banks. This operation may require the appropriation to the ditch of more
land of the owners than was originally taken by the original waste banks
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which were not leveled. At the time that the ditch was constructed and at
the time that it was established the lands through which the ditch passes
were considered damaged and damages were calculated on the basis of
acreage. It is now claimed that more acres will be appropriated to the ditch
when the banks are resloped and the waste banks leveled.

Question

In such a proceeding, is the county liable for damage resulting from a
change of slope of the banks and leveling the waste banks, including the
removal of trees to make possible the operation?

Opinion

Our drainage laws are based upon the police power, the power of eminent
domain and the taxing power. Dunnell’'s Digest, Sec. 2819.

I presume that the present pending repair proceedings are pending
under authority of M. S. A. 106.471. Subd. 1 of that section defines the term
“repair.” Under that definition, a repair may include resloping of open
ditches and leveling the waste banks thereon if deemed essential to prevent
further deterioration. Under this definition it appears that a repair is
intended to restore the system as nearly as practicable to the same condition
as when originally constructed or subsequently improved. Whether the
resloping and leveling is a repair or improvement would, in my opinion,
depend largely upon the character of the area through which the ditch passes.
If the ditch is comparatively shallow, the resloping process and the leveling
process might result in no damage and might in fact be an actual benefit to
the land by the elimination of abrupt banks and making it possible for live-
stock, machinery and vehicles to pass through the ditch from one side to the
other.

But assume another situation. The area is not comparatively level. The
surface is abruptly rolling. A deep ditch is required with wide excavation.
Great quantities of earth were removed when the ditch was constructed, and
depogited in high waste banks. Buildings and valuable trees were in close
proximity to the diteh. If in such a situation the waste banks are resloped
and the waste banks leveled, it requires the removal of buildings and trees.
The character of the operation might be such that the result would not be
to place the ditch in the same condition as when originally constructed or
subsequently improved. It would be more in the nature of an improvement
than in the nature of a repair. In the situation last described it could not
be said that the resulting damage was contemplated when the ditch was
constructed. It could not be said that the damages paid at the time of con-
struction contemplated the taking of the property which was taken or
destroyed in making the so-called repair. In other words, it could not be
said that Minn. Const. Art. I, see. 13, had been observed. It could not be
claimed with any justification that just compensation had been paid or
secured for the property damaged or destroyed. If the proceeding taken at
the time that the ditch was established did not contemplate the taking of
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the property intended to be taken in the repair proceeding, then such prop-
erty cannot be taken or damaged without just compensation first paid or
secured.

It appears to me that it is not so much a question of law as it is a
question of fact whether property is to be damaged in the repair proceeding
beyond that contemplated at the time of the original construction or subse-
quent improvement of the ditch,

There may be a lurking danger in confusing repair proceedings under
Sec. 106.471 with improvement proceedings authorized by Sec. 106.501.

It is true as stated in the opinion of the Attorney General, File 602d,
dated July 21, 1948, that the law relating to the repair of ditches does not
contemplate the payment of damages in repair proceedings. But in proceed-
ings for the improvement of a ditch there is machinery through which dam-
ages may be ascertained and paid. M. S. A. 106.501, subd. 2.

I am of the opinion that the definition above mentioned, relating to
repairs, must be read and applied with discretion. I fail to see how the county
could be held liable for damages. Gaare v. Board of County Commissioners,
90 Minn. 530, 97 N. W. 422. But if the repairs involved damage to the land
not contemplated by the original construction, the right to so damage the
land must be acquired through the right of eminent domain. Westerson v.
State, 207 Minn. 412, 291 N. W. 900. This contemplates an improvement
proceeding rather than a repair proceeding.

In this opinion only the rights of the county are considered. No attempt
is made to consider the rights of the landowners to enjoin the doing of an
unauthorized act.

CHARLES E. HOUSTON,
Assistant Attorney General.

Steele County Attorney.
September 12, 1949. 602-J

9

Soil Conservation District—Powers—Lacks power and authority to purchase
or lease lands exclusively for a recreation area—M. S. A., C. 40.

Question

As to the power and authority of a soil conservation district to lease
lands to be used as a recreation area.
Opinion
The manner and method of ereating a soil conservation district is pro-

vided for in Sec. 40.04. Such a district when created, and upon compliance
with said section, subdivision 6 thereof, shall become a governmental sub-
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division of the state and a public body corporate and politic. The powers
of the district thus created and constituted are enumerated in See. 40.07.
No specific authority or power to purchase or lease lands exclusively for a
recreation area or for recreation purposes has been by statute conferred
upon a soil conservation distriect. The title of the original act, Laws 1937,
c¢. 441, which is as follows:

“An act to cause to be created soil conservation districts to engage
in conserving soil resources, and preventing and controlling soil erosion,
to establish the state soil conservation committee and to define its
powers and duties and to define the powers and duties of soil conser-
vation districts, and to provide for means and methods of establishing
land use practices and to provide for the establishment of boards of
adjustment in connection with land use regulations and to define their
powers and duties, to provide for the enforcement of the provisions
hereof, and to provide for the discontinuance of such soil conservation
districts.”

negatives any presumption that a soil conservation district, authorized to
be created under this law, or amendments thereto, should carry on recrea-
tional activities and acquire or lease lands for such purpose. These statutory
provisions and the title of the original act compel the conclusion that a soil
conservation district does not have the power to purchase or lease lands
exclusively as a recreation area or for recreational purposes.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Minnesota State Soil Conservation Committee.
March 24, 1949. T05-A-3

COURTS AND CRIMINAL LAW

COURTS

10

Actions— Habeas Corpus— Children— Dependent or Neglected— Custody —
Enforcement of court order by contempt proceedings or habeas corpus—
M. S. A, 260.11.

Facts

Under authority of M. S. A. 260.11, a petition was filed which resulted
in a court finding of neglect and an order committing the children named
in the petition to the custody of the Director of Social Welfare.

Your letter calls attention to language found in the cited section, “Upon
making an order of commitment to the director of social welfare, the judge
or clerk shall mail or deliver a copy thereof to the director of social welfare,
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and the child shall be delivered by order of the court to the county welfare
board, as the representative of the director of social welfare, to be cared for
as directed by the director of social welfare.”

Questions

1. Is this statute to be understood as authorizing the court to make an
order directing the person who has custody of the children to deliver
them to the county welfare board?

2. Is such order to be enforced in contempt proceedings ?

3. What is the procedure to enforce the order requiring delivery of the
children to the welfare board ?

Opinion

The court makes an order of commitment, That order determines the
director of social welfare to be the lawful custodian of the child. The words
of the statute “and the child shall be delivered by order of the court to the
county welfare board” constitute authority to the person in custody of the
child at the time that the order is made to hand over to the county welfare
board the person of the child. The law imposes the duty on the part of the
custodian. It appears to me that that duty would not be increased if the
order mentioned contained a positive command on the custodian to make
delivery of the child to the county welfare board.

Under certain facts, contempt proceedings might be appropriate for
the enforcement of the order. But in order that contempt proceedings be
considered appropriate, there should be personal service of the order on the
custodian and this service would necessarily be made in the same manner
as the service of a restraining order. Prerequisite also would be a demand
by the director upon the custodian at the place of detention and a refusal
by the custodian to deliver to the director at such place.

After it had been adjudged that the proper custodian is the director,
custody could be obtained by the director through a writ of habeas corpus.

CHARLES E. HOUSTON,
Assistant Attorney General.

Dodge County Attorney.
January 10, 1950. 840-A-9

11

Actions—Replevin—Service of Process—Claim and Delivery Proceedings.
Sheriff has no authority to serve requisition in county other than own
and to take thereunder personal property located in county other than
his own—M. S. A. 565.04.
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Facts

“Section 542.06 (M. S. A.) provides that actions to recover the pos-
session of personal property wrongfully taken shall be tried in the
county in which the taking occurred, or, at plaintiff’s election, in the
county where he resides; and in other cases in the county in which the
property is situated.

“A replevin action has recently been started here in Renville County
where the venue has been laid in Renville County, the county in which
the taking occurred; the property, however, is situated in another county
adjoining Renville County. A Writ of Replevin has been issued to the
Sheriff of Renville County to take the personal property involved in the
action.

“The question has arisen as to whether or not the Sheriff of Ren-
ville County, in which county the venue of the replevin action is laid,
has the authority to serve the Writ of Replevin and take the property
where the property is situated in andther county. It would seem to me
in this case, where the venue was laid in Renville County, that the Writ
of Replevin would have to be directed to, served by and the property
taken and seized by the Sheriff of the County in which the property is
located.

“The statute is silent on a situation of this kind, and I am unable to
find any law backing me up one way or the other.”

Although you do not so specifically state, we assume the action was
commenced in the Distriet Court of Renville County under the claim and
delivery statute, M. S. A. 565.01 et seq., and that the “Writ of Replevin”
to which you refer is the statutory requisition to the sheriff prescribed by
M. S. A. 565.04.

Question

In the circumstances stated, does the Sheriff of Renville County, as
sheriff, have the authority to serve in a county other than his own the requi-
sition in the claim and delivery proceedings and to take the personal prop-
erty located in a county other than his own under the requisition?

Opinion
The question is answered in the negative.

We concur in your view that, where the venue is laid in Renville County
and the personal property described in the affidavit of claim and delivery
_ is located in another county, the requisition should be “directed to, served
by and the property taken and seized by the Sheriff of the County in which
the property is located.”

Authority for this conclusion is found in Daigle v. Summit Mercantile
Company (1919), 144 Minn. 178, 174 N. W. 830. The case cited was an action
to recover damages for malicious assault. The defendant Mercantile Com-
pany held a chattel mortgage against the plaintiff. The company began an
action in the District Court of Beltrami County to foreclose the mortgage
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and, in connection therewith, instituted replevin proceedings to obtain pos-
session of the mortgaged property. The Sheriff of Beltrami received the
papers for service and turned them over to a deputy, one Simon Thompson.
The deputy Sheriff went to plaintiff’s house in Itasca County to serve the
papers. While attempting to do so, Simon Thompson got into an altercation
with the plaintiff, which was followed by an assault upon him. The trial
resulted in a verdict for the plaintiff against the defendants. On appeal
from an order denying a motion for new trial, the Mercantile Company
assigned as error the trial court’s refusal to direct a verdiet in its favor,
the company’s principal contention being that the request should have been
granted because Simon Thompson was not the company’s agent at the time
of the assault and that, even if he was, he was not acting within the scope
of the agency or in furtherance of the company’s business. In respect of
such contentions, the Supreme Court, in affirming, said:

“We do not sustain either contention. As deputy sheriff of Beltrami
county, Thompson had no authority to serve a summons or take prop-
erty under the replevin papers in Itasea county. As an individual, he
had a right to serve the summons there, but not to take the mortgaged
property against the will of the plaintiff. In all that he did in these
respects he was acting as the agent of the Mercantile Company and
not as a public officer.”

See also 5 Dunnell’s Minnesota Digest, § 8740.

Your attention is directed to the following expressed language of
M. S. A. 565.04:

“* * * and upon receipt of the affidavit, endorsement, and bond the
sheriff shall forthwith take the property, if in the possession of the
defendant or his agent, and retain it in his custody until delivered as
hereinafter provided.”

LOWELL J. GRADY,
Assistant Attorney General.

Renville County Attorney.
December 13, 1949. 390-A-21

12

Appeals — Assessments — Local Improvements—Appeals from assessment
of benefits — Under city charter, not entitled to trial of such issue by
jury as a matter of right — The court could in its discretion submit
special questions of fact to the jury.

Facts

“Sections 185-186-187 of the City Charter of the City of Willmar
deal with appeals to the District Court by any person interested in any
property assessed for local improvements, such as the construction of
curbing, laying of bituminous paving, ete.
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“Section 187 states in part as follows:

“‘Such appeal shall be tried by the Court, without a jury, at a gen-
eral or special term without pleading, other than above stated.’

“As City Attorney, I have had served upon me two notices of
appeal from orders confirming assessments, the appellant seeking to
obtain trial of the issue of benefits and damages to a jury, which is
specifically excluded by our Charter.”

Question

Whether the appellant is entitled to a trial by jury.

Opinion

I do not feel that the appellant is entitled to a trial by jury as a matter
of right. The constitution guarantees the right to a trial by jury as it
existed at the time the state was admitted to the union. That right to a
trial by jury would not extend to the trial of an appeal from the assessment
or benefits for local improvements.

The charter specifically provides that such an appeal shall be tried by
the court without a jury. This is not in contravention of the constitution or
of any statute.

However, the court could in its diseretion submit special questions of
fact to a jury for its answer. The appellant could by motion ask the court
to submit such special questions. It would then be in the discretion of the
court whether to submit special guestions or not.

RALPH A. STONE,
Assistant Attorney General.

Willmar City Attorney.
September 19, 1949. 6

13

Commissioner — May engage in private practice of law if it does not inter-
fere with or conflict with official duties—M. S. A. 489.02, 525.763, 629.41,
570.01, 571.61.

Question
“May the Court Commissioner of Hennepin County engage in the
private practice of law while he is acting as such Court Commissioner 7"

Opinion
There is no statutory provision forbidding the Court Commissioner of
Hennepin County to engage in the private practice of law.

However, in my opinion, it is incumbent on that commisai.oner to refrain
from any outside activities which would unduly interfere with the proper
performance of the duties of his office. The Court Commissioner of Henne-
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pin County is paid a yearly salary for performing such duties as are imposed
upon him by statute. For him to accept law business of a nature that would
compel him to be absent from his office or require so much of his time as to
render him unavailable for the discharge in a reasonable manner of his
official obligations would, I believe, be inconsistent with the fulfillment of the
responsibilities of the office held by him.

Among the duties of a court commissioner are those enumerated in
M. S. A. 489.02, 525.763, 629.41, 570.01, and 571.61, which include the author-
ity to “exercise the judicial powers of a judge of the distriet court at cham-
bers.” In the practice of law by a court commissioner, it would appear that
he should not accept any private legal business which would in any way
be in conflict with his above enumerated or other official duties or which
involved any matter that reasonably could be assumed to be of a nature
with which the court commissioner might in his official eapacity become in
some way connected.

J. A. A, BURNQUIST,
Attorney General.

Hennepin County Attorney.
March 6, 1950. 128-B

14

District — Clerk — Fees — Marriage certificate — For filing and recording.
L. 1949, ¢. 374. M. S. A. 517.08, 517.10, 517.11, 517.12.

Question

Whether, under L. 1949, c. 374, the clerks of court are entitled to a fee
of $3.00 or a fee of $3.25 “for services rendered in connection with the issu-
ance of marriage licenses and recording the marriage certificates.”

Opinion
The sections of M. S. A. here material provide as follows:

“517.11. Every person solemnizing a marriage shall immediately
make a record thereof, and within five days after the ceremony file
with the clerk of the district court of the county in which the license
was issued the third certificate, as provided for in section 517.10, which
certificate shall be filed and recorded by the clerk in a book kept by him
for that purpose.l

“517.12. Every person solemnizing a marriage shall make a record
thereof, and within one month make and deliver to the clerk of the dis-
trict court of the county where the marriage took place, or of the county

1L. 1949, e. 874 deleted from M. 8. A. 517.11 the following words: “and the clerk shall be

entitled to receive 26 cents for recording the certificate from the person offering the same
for record.”
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to which the county is attached for judicial purposes, a certificate under
his hand containing the particulars mentioned in section 517.11, which
certificate shall be filed and recorded by the clerk in a book by him kept
for that purpose, and the clerk shall be entitled to receive the sum of
25 cents for recording the certificate from the person offering the same

for record. The clerk of the court shall execute a receipt to the person
delivering the certificate, which receipt shall be of even date with the
delivery of the certificate and contain substantially all of the facts set
forth in the certificate; be signed by the clerk and have affixed thereto
the seal of the court.”

The confusion arising from these two statutes as to the proper county
for the filing of marriage certificates is the subject matter of Attorney
General’s opinion dated May 6, 1926, and printed as opinion No. 221 in the
Attorney General’s Report for 1926, to which you are referred.

G. S. 1894, § 4778 provided that the marriage certificate should be filed
with and recorded in the office of the clerk of the district court of the county
where the marriage took place. This provision was carried forward into
R. L. 1905 as § 3562, with no change therein. At the legislative session of
1906, at which session the Revised Laws of 1905 were adopted, G. S. 1894,
§ 4778 was amended by L. 1905, c. 294, in certain particulars, but the pro-
vision thereof requiring that the certificate be filed and recorded in the office
of the clerk of the distriet court of the county where the marriage took place
remain unaffected. Accordingly, at the close of the 1905 session the law on
the matter was R. L. 1905, § 3562, as amended by L. 1905, ¢. 294. That sec-
tion of R. L. 1905, as so amended, was the same as what now appears as

M. S. A. § 517.12.

L. 1909, c. 386, amended R. L. 1905, § 3562, so as to require that the
certificate be filed and recorded in the county in which the license was issued.
That chapter is the genesis of the present M. S. A. 517.11. What is now
carried as § 517.12 was supplanted by the provisions of L. 1909, c. 386, now
carried into § 517.11. For some reason which defies explanation, the editor
of General Statutes 1913 carried the provisions of R. L. 1905, § 3562, as
amended by L. 1905, c. 294, into G. S. 1913, § 7099, notwithstanding that
such provisions had been amended by L. 1909, c. 386. The provisions of
L. 1909, c. 386, were carried into General Statutes 1913 as § 7098. Imme-
diately following § 7099 the editor of General Statutes 1913 made the fol-
lowing note:

G. S. 1894 § 4778 “was G. S. 1866 c. 61 § 11, amended by 1871 c. 94
§1, and 1883 c. 68 § 1. Said acts were repealed by §§ 9428, 9434, 9445";
and the editor acknowledged that what he carried into G. S. 1913 as
§ 7099 was apparently superseded by G. S. 1913, § 7098.

G. S. 1913, § 7098, was ultimately carried forward, without amendment,
into Minnesota Revised Statutes as § 517.11.

And, for some other reason equally defiant of explanation, the provi-
sions of G. 8. 1913, § 7099, were ultimately carried forward into Minnesota
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Revised Statutes as § 517.12 thereof, immediately following which, in
M. S. A,, the revisor makes this observation: “This section may be super-
seded by section 517.11.”

The 1945 act of the legislature adopting and enacting the “Minnesota
Revised Statutes” is quoted in 1 M. S. A. p. vii. Under § 1 of that act,
M. S. A. 517.12 was “adopted and enacted,” but § 3 of that act expressly
provides:

“Sec. 3. The laws contained and compiled in ‘Minnesota Revised
Statutes’ are to be construed as continuations of the acts from which
compiled and derived and not as new enactments.” 3

If any effect be given to the language of § 8 of that act, it appears that
the revisor’s observations that M. S. A. 517.12 “may be superseded by section
517.11" is correct. In any event, we know that L. 1949, c. 374, is the latest
expression of the legislative will on the subject matter, and by that chapter
the legislature deleted from M. S. A. 517.11 the former provision that “the
clerk shall be entitled to receive 25 cents for recording the certificate from
the person offering the same for record.” That evinces a clear intention on
the part of the legislature that the filing and the recording of the marriage
certificate should be covered by the $3.00 fee payable to the clerk under
M. S. A. 517.08 “for administering the oath, and issuing, recording, filing
all papers required.” This conclusion is fortified by the circumstance that,
in amending § 517.10 by L. 1949, c. 374, the legislature made the require-
ment that the person solemnizing the marriage shall “prepare under his
hand three certificates thereof,” one of which shall be given to each of the
contracting parties, and the third certificate is required to be filed and
recorded under the provisions of § 517.11, the amendment of which by
L. 1949, c. 374, deleted the 25 cent fee for the clerk.

LOWELL J. GRADY,
Assistant Attorney General.

Chisago County Attorney.
May 20, 1949. 144-B-17

15

District—Clerk—In tax proceedings—When payable—M. S. A. 279.24.

Opinion

The fees of the clerk of the district court specified in M. S. A. 279.24,
are paid for all services of the clerk in tax proceedings, except oaths to wit-
nesses on trial. The charge may be made by the clerk at any time that he
wishes to make it but it appears that it cannot be paid until the service is
complete, and the service is not complete until the tax judgment is entered.
But such statutes must be practically admiqistered. Suppose there are two
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cases contested and in all other cases judgment is entered by default. If the
county board allowed the fees and they were paid before the entry of the
judgment in the two cases, it would appear to me that the maxim de minimis
non curat lex applies.

CHARLES E. HOUSTON,
Assistant Attorney General.

Washington County Attorney.
March 1, 1949. 144-B-5
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District — Clerk — Judgments — Execution — On whose application issued
— Endorsement — M. S. A, 550.01, 550.04.

Facts

The clerk of the district court has refused to issue executions on judg-
ments for the payment of money to any person except the judgment ereditor
or his assignee or his attorney if the application for the execution was made
within two years after the date of the judgment.

Parties other than those above named request the issuance of an exe-
cution and they then direct the sheriff upon receipt thereof to proceed to
levy on the property of the judgment debtor. You say that you have advised
the sheriff that before he proceeds to enforce the judgment under execution
that the execution should be endorsed by the party applying therefor, or his
attorney, as required by M. S. A. 550.04.

Questions

1. Has the Clerk of Court the authority to issue Execution to any one
other than the party in whose favor a Judgment is given, or to the
Assignee of such Judgment?

2. When the person demanding the Execution claims to be an Assignee
of the Judgment, is it not proper for the Clerk to require him to
produce and file his Assignment?

3. Should not the Sheriff require that the Execution be endorsed by the
party applying therefor or his attorney before proceeding there-
under ?

Opinion

I concur in your conclusion that the clerk should not deliver an execu-
tion issued on a judgment requiring the payment of money except to the
judgment creditor, or the assignee of the judgment, or the attorney for
either of them. M. S. A. 550.01.
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A judgment is a contract. Contracts are assignable. The clerk has in

his office a record of the judgment and until an assignment thereof is filed

"in his office he has no evidence of any rights of the assignee and he is

justified in refusing to issue an execution upon an application of the assignee

of a judgment when the assignment of the judgment has not been filed in
his office.

One of the things required by M. S. A. 550.04 is that the execution be
endorsed by the party applying therefor, or his attorney. If the sheriff
receives an execution in all other respects complying with this section, but
not endorsed by the party applying therefor, or his attorney, that execution
does not meet the requirements of the statute. When the sheriff receives
an execution, the law requires him to execute it. Sec. 550.08. But he is
required to execute the writ called for in See. 550.04 and when the writ does
not conform to those requirements, it is my opinion that it calls for the
performance of no duty on the part of the sheriff. It is, accordingly, my
opinion that, when the sheriff receives an execution which is not endorsed
by the judgment creditor or the assignee thereof or the attorney for either
of them, he should return the execution to the person from whom he
receives it and call attention to the defect. )

CHARLES E. HOUSTON,
Assistant Attorney General.

Faribault County Attorney.
October 14, 1949. 144-B-3
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District — Clerk — Records — Public — Right of inspection and examina-
tion generally.

Question

What are the rights of the public to inspect public records in the office
of the clerk of the district court?

Opinion

The term “public records” has been frequently defined by our courts.
No hard and fast rule can be laid down. Public records are frequently defined
as those which a public officer is required by law to keep. Barrickmon v.
Lyman (1913), 155 Ky. 710, 160 S. W. 267; Fidelity Trust Company v. Clerk
of Supreme Court (1900), 65 N. J. L. 495, 47 Atl. 451. However, not every
record in a public office is a public record even though it is kept at public
expense. State ex rel. Cook v. Reed (1905), 36 Wash. 638, 79 Pa. 306, and
Fidelity Trust Company v. Supreme Court, supra. Whether a particular
record constitutes a public record must be left for determination in each case
from the specific facts considered.



COURTS AND CRIMINAL LAW 47

The right to inspect public records is statutory. At common law the
right of inspection of public records is limited to those having an interest
sufficient to maintain or defend an action for which the document sought will
furnish evidence or information. The King v. Justice of Stafford (1837),
6 A. D. & El 84, 1 Nev. & P. 260; State ex rel. Ferry v. Williams (1879),
41 N. J. L. 332, 27 L. R. A. 82.

An early statute in this state covered all records in the offices of the
probate court, county auditor, and clerk of the distriet court. Laws 1887,
c. 83; G. S. 1878, vol. 2 (1888 Supp. c. 8, §§ 271, 272); G. S. 1894, §§ 887, 888.
In the revision of 1905 the office of the register of deeds was included. R. L.
1905, §§ 614, 615, and these two sections now constitute M. S. A. § 382.16,
which reads as follows:

“The several judges of probate, county auditors, registers of deeds,
and clerks of the district court, during the hours when their respective
offices are open, or are required by law to be kept open, shall exhibit any
papers, files, or records of their office or in their official custody, for
the inspection of any person demanding the same, free of charge, except
in cases where fees are provided by law, and then upon tender of such
fees.

“The several county auditors, judges of probate, and clerks of the
distriet court, during the hours when their respective offices are required
by law to be open, shall furnish to any person demanding the same a
certified copy of any record, file, or paper in their office or in their
official custody upon tender of such fees therefor as are by law allowed
to registers of deeds for like services.”

This statute, in so far as the records in the office of the clerk of court are
concerned, must be examined in light of certain duties imposed upon the
clerk under the provisions of § 485.06, which reads as follows:

“The clerk, upon request of any person, shall make search of the
books and records of his office, and ascertain the existence, docketing,
or satisfaction of any judgment or other lien, and certify the result of
such search under his hand and the seal of said court, giving the name
of the party against whom any judgment or lien appears of record,
the amount thereof, and the time of its entry; and, if satisfied of its
satisfaction, and any other entries requested relative to such judgment.
Nothing in this section shall prevent attorneys or others from having
access to such books and records at all reasonable times, when no cer-
tificate is necessary or required.”

The duties of the clerk with respect to filing papers was stated by the
court in Rosenthal v. Davenport, 38 Minn. 543, 544, 38 N. W. 618:

“It was the officer’s (clerk of court) duty to file each one of the
several papers thus delivered to him for that purpose, and to deposit
them in a proper place for the keeping of such papers, so that they
might be found, and the fact of their having been filed discovered, upon
such examination as one interested in the subject, or the officer himself,
might be expected to make. If he failed in this duty, he was negligent.”
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State ex rel. Clay County Abstract Company v. G. D. McCubrey, 84
Minn. 439, 87 N. W. 1126, involved the right to examine and inspect records
in the office of the clerk of district court. The statutes there considered by
the court are in terms identical with sections 382.16 and 485.06. The opinion
is abstracted in the syllabus as follows:

“G. S. 1894, §§ 861, 862, 887, construed, and held to authorize and
permit the examination and inspection of the records and files in the
office of the clerk of the district court by any and all citizens, without
limitation as to any particular person or class of persons, and are not
repugnant to the constitution either as arbitrary, unequal, or class
legislation.

“The right to inspect and examine public records by a person having
no interest therein does not exist at common law, and the purpose of
the statutes aforesaid was to extend that right or privilege to all
citizens. It was competent for the legislature to do so, and to surround
the privilege thus extended with such restrictions and limitations as
that body deemed necessary and proper.

“Such statutes do not authorize an examination or inspection of
the records and files in the office of the clerk of the district court by any
person when the purpose thereof is to complete and certify to abstracts
of title to real estate. When such is the purpose of an examination,
the clerk may refuse to permit it to be made. A person desiring an
examination or inspection of the records for that purpose is required
by the statutes to apply to the clerk therefor; and that officer, as custo-
dian of the records, may determine for what purpose an intended inspec-
tion thereof is demanded.”

In commenting on the nature of the office and the rights of the clerk in con-
nection with the inspection of his records the court, at page 443, said:

“The clerk is the representative of the state, the custodian of and
responsible for the safekeeping of the records and files in his office, and
has the clear right to determine the purpose for which inspection of
such records is demanded. That right of determination becomes a duty,
and he is bound to exercise it impartially. For any wilful or intentional
misuse of the power he would be liable as for any other act of mis-
conduct in office. The statutes clearly limit the right of inspection, and
some person other than the person wishing to examine them must be
clothed with authority to determine the purpose of an intended inspec-
tion. The clerk, as the custodian of the records, is the proper person
to perform that duty.”

See also State v. Rachac, 37 Minn. 372, 356 N. W. 7.

In addition to the right of inspection as provided by section 386.16 the
legislature by Laws 1941, ¢. 553, M. S. A. § 15.17 covered practically the
entire field of the right of inspection and examination of public records.
The pertinent provisions of this section are as follows:
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“Subdivision 1. All officers and agencies of the state, and all officers
and agencies of the counties, cities, villages, and towns, shall make and
keep all records necessary to a full and accurate knowledge of their
official activities. All such public records shall he made on paper of
durable quality and with the use of ink, carbon papers, and typewriter
ribbons of such quality as to insure permanent records. Every public
officer and agency is empowered to record or copy public records by any
photographic device, approved by the Minnesota historical society, which
clearly and accurately records or copies them.

“Subdivision 4. Every custodian of public records shall keep them
in such arrangement and condition as to make them easily accessible
for convenient use. Except as otherwise expressly provided by law, he
shall permit all publie records in his custody to be inspected, examined,
abstracted, or copied at reasonable times and under his supervision and
regulation by any person; and he shall, upon the demand of any person,
furnish certified copies thereof on payment in advance of fees not to
exceed the fees prescribed by law.”

Under this section every custodian of public records is required to permit
all public records in his custody to be inspected, examined, abstracted, or
copied at all reasonable times under his supervision and regulation by any
person, the only exception being those records which by law are confidential
or of a similar nature and by statute are not open to the public generally
for examination and inspection. See sections 257.31 and 259.09.

It is for the clerk to determine the manner and the times when the
records in his office may be inspected and examined. His requirement in that
respect should not be unreasonable nor arbitrary.

We do not believe that section 15.17 should be construed so as to abro-
gate or nullify the provision of section 485.06 imposing certain duties upon
the clerk of the distriet court, nor the provision of sections 257.31 and 259.09
and statutes of like import which relate to the confidential nature of certain
publie records.

Other cases and authorities examined in connection herewith are:

United States ex rel. v. Stowell, 19 Fed. R. (2nd) 697. Petition for writ
of certiorari denied in 275 U. 8. 531;

Cormack v. Walcott, 37 Kan. 391;

Belt v. Prince, 73 Maryland 289, 60 A. L. R. pp. 1867, 1368, and 1369;
State v. Scow, 93 Minn. 11, 100 N. W. 382;

Nixon v. Dispatch Printing Company, 101 Minn. 309, 112 N. W. 258.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Carlton County Attorney.
February 8, 1949. 861-i
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18

District — Jury — Compensation — Fees and mileage — Round trip—
M. S. A. 357.26, as amended by L. 1949, c. 101.

Facts

M. S. A. 357.26! provides, so far as here material, that each “petit juror
shall receive $5.00 per day, including Sundays, for attendance in district
court, and ten cents for each mile traveled in going to and returning from
court.” Waseca County is a small county geographically and no juror lives
more than approximately 22 miles from the County Seat. Consequently, it
is the praetice to commute daily from their homes. »

Question

Where a juror, attending court on successive days during the week,
returns to his place of residence at the end of each daily court session, is
such juror entitled to the mileage allowance preseribed by M. S. A. 357.26
for each daily round trip?

Opinion
The question is answered in the negative.

You are referred to Opinion No. 116 of the 1932 Report of the Attorney
General for a discussion of the question of the allowance of fees and mileage
to petit jurors. That opinion holds, in effect, that, where the court recesses
from Friday to Monday of each week during the term, jurors are entitled
to their mileage, home and return, each week, in the event no per diem is
allowed for the week-end days during which the court is in recess. Where
the court recesses or adjourns over the week-end or for a definite period,
Jjurors on the panel are not entitled to the per diem compensation for the
days during which the court is recessed or adjourned, because such jurors
are not “in attendance” in court on those days. See Opinion No. 457, 1912
Report of the Attorney General; Opinion No. 281, 1934 Report of the Attor-
ney General.

From the foregoing cited opinions, it seems clear that the right of a
juror to mileage allowance must be considered in connection with, and not
separately from, his right to the per diem allowance.

As stated in Mason v. Culbert, 41 P. 464, “The per diem provided by
the statute is not intended to be in the nature of a salary for the time that
he is serving as a juror, or as wages for trying a cause, but rather as a
compensation for the time during which he is withdrawn from his ordinary
avocation and in actual attendance upon the court.”

Where the court recesses or adjourns from Friday to Monday of each
week-end, jurors are entitled to their mileage, home and return, each week,
because they receive no per diem for the intervening Saturday and Sunday

lAs amended by L. 1949, ¢. 101. This amendment merely increases the per diem from $4.00
to $6.00; it does not affect the mileage allowance long preseribed by the statute.



COURTS AND CRIMINAL LAW 51

(see Opinion No. 116, 1932 Report of the Attorney General), but, in the
situation presented by you, the jurors return to their respective places of
residence each successive day during the period while the court is in session,
and for each such day the jurors receive their per diem allowance. Under
such circumstances, the jurors are not entitled to mileage for their daily
trips. Of course, for their week-end trips when the court is recessed or
adjourned, the situation is different.

The application of the foregoing general rule will, in most instances,
I believe, resolve the question in any particular case. Illustration: Daily
court sessions are held from Monday through Friday in each of two succes-
sive weeks. On the second Friday the jury term ends. Juror A attends each
daily session during the entire term and each day returns to his place of
residence. Juror A is entitled to mileage for two round trips — one for a
trip each way at the beginning and the end of the term, and one for a trip
each way for the intervening week-end adjournment. Juror B attends court
on Monday and Tuesday of the first week. He is then excused until Friday
morning of the first week, at which time he reports back and thereafter
until the end of the term is in attendance at each daily session. Juror B
is entitled to mileage for three round trips: one for a trip each way at the
beginning and end of the term, one for a trip home Tuesday evening of the
first week and his return to court on Friday morning of the first week, and
one for a trip each way for the intervening week-end adjournment.

If in any particular case the foregoing general rule cannot justifiably
be applied, the clerk should refer the peculiar facts of that particular case
to the presiding judge for direction.

LOWELL J. GRADY,
Assistant Attorney General.

Waseca County Attorney.
April 4, 1949. 260-A-4

19

Justice — Appeal to district court — Upon dismissal of appeal sentence and
judgment of justice court reinstated — Cash bail not authorized upon
appeal to district court — Cash bail when accepted by justice should be
returned upon filing of a proper appeal bond.

Facts

Defendant was convicted in justice court of the crime of illegal posses-
sion of muskrat hides. A fine was imposed, which was not paid, and the
defendant was committed to the county jail. Before the sentence imposed
had been served, defendant served a notice of appeal and filed a cash appeal
bond of $250 with the justice of the peace.
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It is now claimed by the defendant that this cash bond was furnished
by his father, and did not belong to the defendant. Thereupon, defendant
was released and a motion was made in the district court to dismiss the
appeal because the appeal was improperly perfected and not paid because
no proper appeal bond had been filed. The district court before whom such
motion was made permitted the defendant to file a proper appeal bond. At
a subsequent term of the district court a motion to dismiss was made by
the state for want of prosecution, and the motion was granted. The district
court then made an order remanding the case to the justice court.

Question

May the justice of the peace now deduct from the cash bail of $2560 the
unpaid fine and pay the balance over to the defendant?

Opinion

The statute provides for an appeal bond, with sufficient surety, to be
approved by the justice, conditioned that the person appealing shall appear
before the distriet court on the first day of the general term thereof next to
be held in and for the same county. M. S. A. § 633.20.

There does not appear to be any statute authorizing a justice of the
peace to accept cash in lieu of a bond with sureties, as provided in the above
section. See printed opinions No. 273 and 274, Attorney General’s Report
1934.

The distriet court, when the first motion to dismiss was made, permitted
the defendant to file a proper appeal bond. When such appeal bond was
filed, we believe that the cash bond which had been filed with the justice
should have been returned to the defendant. Neither the justice nor the clerk
of the district court were authorized to retain the cash deposit bond after
a proper appeal bond had been filed.

The district court dismissed the appeal and remanded the case to the
justice court. It does not appear that the district court affirmed the judg-
ment of the justice, or that the order of the district court provided for a
judgment against the defendant, including the fine which had been assessed,
and the costs, as provided by § 633.25. Neither does it appear from the facts
submitted that an execution had been issued upon the judgment of convietion
in the justice court as authorized by § 633.33. The justice imposed a fine
which was not paid, and the defendant was thereupon committed to the
county jail. The provisions of § 633.18 in that respect were apparently fol-
lowed. See Baker v. U. 8, 1 Gil. 181; State ex rel. v. Rice, 145 Minn. 359,
361, 177 N. W. 348; Dunnell’s Digest, § 5349.

In our opinion there is no statute authorizing the justice, upon the
facts stated, to seize and appropriate, in whole or in part, the cash bail
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money of $250 and apply the same toward the payment of the fine assessed.
Such a course of action would be in violation of the due process of law pro-
visions of hoth the state and federal constitutions.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Aitkin County Attorney.
March 15, 1950. . 266-B-11

20

Justices — Jurisdiction — Sentence — A justice of the peace may acquire
jurisdiction to impose sentence outside his territorial jurisdiction by
consent or waiver of the defendant.

Question

Has the justice of the peace jurisdiction to try a case or accept a plea
of guilty in Duluth, Minnesota, which has a municipal court, the crime hav-
ing been committed in St. Louis County but outside of the city of Duluth?

Opinion
As to the place where a justice of the peace shall hold his court, M. S. A.
530.02 provides as follows:

“Every justice of the peace shall keep his office in the town, village,
city or ward for which he is elected; but he may issue process in any
place in the county, and, in his discretion, for the convenience of par-
ties, may make any civil or criminal process issued by him returnable,
and may hold his court, at any place which he shall appoint in the
town, village, or ward within his county adjoining the town or ward
in which he resides, or in any village located within his town.”

Under this section, he would have jurisdiction in the case of a crime com-
mitted in St. Louis County, but he could not try the case in any other place
than that preseribed in Section 530.02 except by consent or waiver.

If the accused should waive his rights to be tried before the justice of
the peace in the place preseribed in Section 530.02 and consent to be tried
before him in the city of Duluth, I think that he would then have jurisdiction
to render a valid judgment in the case.

In the case of Holmes v. Igo, 110 Minn. 133, 124 N. W. 974, the trial
took place not at the office of the justice of the peace but at another place
without his territorial jurisdiction. There was no claim, however, that -any
objection was made by any party to this proceeding, and the court assumed
that the case was heard by the justice with the consent of both parties and
for their convenience. The court said:
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“Though the statutes require a justice of the peace, to keep his
office in the town, village, city, or ward for which he is elected, and to
transact all his business therein, the fact that he goes outside his town,
village, city, or ward for the convenience of parties, and there hears
and determines a case theretofore brought and pending before him, and
without objection, is not such a loss of jurisdiction as to invalidate
the proceedings. By acquiescing in and taking part in the proceedings
outside the territory for which the justice was elected, the parties
waive any objection thereto.”

Where the court has jurisdiction of the subject matter, jurisdiction of
the person may be conferred by consent. Anderson v. Hanson, 28 Minn. 400.

In the case of State ex rel. v. Schulz, 142 Minn. 112, 171 N. W. 263, our
court said:

“In other words, consent cannot create a tribunal nor confer juris-
diction upon a tribunal which, under no circumstances, would have juris-
diction without that consent. But where there is an existing tribunal
which, under one state of facts, would have jurisdiction, and under
another would not, a party may so act that he will not thereafter be
heard to deny that jurisdiction exists.”

It is, therefore, my opinion that a justice of the peace could try a case
or accept a plea of guilty in the city of Duluth under the circumstances
stated where that is done with the consent of the accused person.

* Whether such consent would be implied if the case went to trial without
objection in the city of Duluth, is a question I do not need to pass upon at
this time.

Question
If the crime has been committed in St. Louis County outside of the city
of Duluth, and in no city having a municipal court, can the defendant waive
the jurisdiction of the justice of the peace and consent to enter a plea in
the city of Duluth?
Opinion
I think the defendant could enter a plea before the municipal court in
the city of Duluth if that court issues the warrant.

Question
If the defendant enters a plea of guilty under question one in the eity
of Duluth, would a sentence by the judge be a valid sentence, the time of
appeal having expired?
Opinion
If the justice of the peace had acquired jurisdiction to try the case in
the city of Duluth by consent or waiver of the defendant, the sentence would
be a valid sentence.
RALFH A. STONE,
Assistant Attorney General,
St. Louis County Attorney.
January 19, 1950. 266-B-11
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21

Justice — Vacancy — Until a vacancy occurs in the office of justice of the
peace, the council has no power to fill a vacancy.

Facts

The village of Spring Valley has two justices of the peace. One is ill
and unable to perform his duties. The other is absent from the village
temporarily for a month. As a consequence, the village is without the
services of a resident justice of the peace. You present this

Question

Does the village council have authority to make a temporary appoint-
ment to fill the factual vacancy until both justices are able to again perform
their duties as such?

Opinion
The powers of the village council are entirely statutory.

Upon the facts stated, no vacancy exists in the office of justicg of the
peace. Without a vacancy, the council has no power to fill a vacancy.

CHARLES E. HOUSTON,
Assistant Attorney General.

Village Attorney, Spring Valley.
March 17, 1949. 266-A-12

22

Juvenile — Jurisdiction — Children — Dependent — Neglected — Settle-
ment — Minor committed to Home School for Girls — Illegitimate child
born in public institution—M. S. A. 261.07, subd. 2 and 3.

Facts

Prior to 1945 A’s mother and father were divorced, and by the divorce
decree the custody, care, and control of A was granted to her mother, a
resident of B County. In 1945 the Juvenile Court committed A, then 13
years of age, to the custody, control, and guardianship of the Superintendent
of the Minnesota Home School for Girls, in Stearns County, which commit-
ment is still in effect. In 1947 A was paroled and worked in R County. Her
mother had previously left the state. There is nothing to show that the
mother has lost her residence in B County or gained a new residence else-
where. In 1949 A was returned from R County to the Home School for
Girls, where she was delivered of an illegitimate child, who is now at the
school. Proceedings are contemplated to place A’s child under the guardian-
ship of the Director of Social Welfare.
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Question

Does A have a legal domicile in B County?

Opinion
We assume that your reference to domicile implies residence and legal
settlement, since the question of the responsibility of the county is involved.

Your first question is answered in the affirmative. M. S. A. 261.07,
subd. 3 provides that every unemancipated minor shall have the same settle-
ment as the parent with whom he has resided, which, in this case, is A’s
mother, a resident of B County.

I have found no case in our Supreme Court on this subject, but the
Hennepin County District Court, in In re Pelton, Hennepin County District
Court No. 416195, followed this statute and held that the order of divorce
awarding exclusive control and custody of the child to one spouse fixes the
legal settlement of the child as that of the spouse to whom he was awarded.
Therefore, A had settlement in B County in 1945, when committed to the
Minnesota Home School, and, unless a new settlement has been effected,
retains the same. Since the commitment has been in effect since 1945 to the
present time and A has not yet reached her majority, she has been precluded
from gaining a new settlement by M. S. A. 261.07, subd. 2, which provides
that the time under commitment to the guardianship of the Director of
Social Welfare cannot be included in gaining a new settlement. There being
no showing that A's mother has gained a new settlement, the effect, if any,
of such action on her part upon A’s status is not considered. It, therefore,
appears that A's present settlement is in B County. It may be appropriate
to mention at this time that by M. S. A. 261.07, subd, 3, it is provided that
every child born in a state institution shall have settlement in the county
in which the mother had settlement at the time of her commitment.

G. L. WARE,
Special Assistant Attorney General.

Beltrami County Attorney.
February 2, 1950. 268-H

23

Law Library — Fees Collectible as County Law Library Fees by District
Court Clerk—L. 1949, c. 184 (M. S. 1949, §§ 140.34 - 140.46).

Facts

The county law library has been established in Winona County under
L. 1949, c. 184 (coded as M. S. 1949, §§ 140.34 - 140.46).

Section 8 of that act (M. S. 1949, § 140.41) reads as follows:
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“Subdivision 1. When the law library is established the clerk of the
distriet court shall collect in each civil suit, action, or proceeding filed
in such court, as library fees, the sum of $1.00 from the plaintiff or per-
son instituting such suit, action, or proceeding at the time of filing the
first paper therein, and the sum of $1.00 from the defendant or other
adverse or intervening party at the time his appearance is entered or
when the first paper on his part is filed therein.”

Question 1

“If there is more than one person instituting such suit, action or
proceeding, is $1.00 to be collected from each, even though they col-
lectively join in bringing the suit, action or proceeding?”

Opinion
The question is answered in the negative.

The legislature clearly intended that in each civil suit, action, or pro-
ceeding filed in the distriet court a library fee of only $1.00 should be col-
lected from the plaintiff or person instituting such suit, action, or proceeding
at the time of filing the first paper therein. The legislature, in enacting this
statute with the words “the plaintiff or person instituting” in the singular,
presumably did so in recognition of the fact that M. S. 1949, § 645.08,
subpar. 2, specifically provides that the singular shall include the plural.

Question 2

“If there is more than one defendant, shall $1.00 be collected from
each, either at the time his appearance is entered or when the first
paper on his part is filed?"”

Opinion

The provision of the statute applicable to this question contemplates
a fee not only from a defendant but also from any “other adverse or inter-
vening party” at the time his appearance is entered or when the first paper
on his part is filed. If several defendants answer jointly, then only a single
fee of $1.00 is collectible, at the time specified in the statute, from all such
answering defendants. If several defendants answer separately, a fee of
$1.00 is collectible from each at the time specified in the statute.

Question 3
“Does the admission of service by the attorney for the defendant
on the Notice of Trial or Reply filed by the plaintiff with the Clerk,
constitute an appearance under this section?”
Opinion
This question is answered in the negative.

To appear in an action means to come into court as a party to the action.
See 1 Dunn. Minn. Dig. 2d, § 476. An admission of service by the attorney
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for the defendant on a notice of trial or reply filed by the plaintiff with the
clerk does not constitute an appearance of the defendant within the meaning
of the statute here considered.

Question 4

“If no Notice of Trial or Reply with admission of service is filed,
but a Note of Issue is filed, naming an attorney representing the defen-
dant, does the placing of the name of the attorney for the defendant by
plaintiff on such Note of Issue constitute an appearance?”

Opinion
No. See answer to question 3.

You then state these hypothetical

Facts

“Suppose the plaintiff in a civil proceeding files the Complaint,

Reply and Notice of Trial and Note of Issue.” On the Reply and Notice

of Trial appears an admission of service by the attorney for the defen-

dant. On the Note of Issue appears the name of the attorney for the

defendant. There is one plaintiff and one defendant in this action. At

the time the plaintiff filed the above papers he paid $1.00 library fee”;
and you ask

Question 5

“Is the defendant required to pay $1.00 when his attorney’s appear-
ance becomes of record by the filing of the Notice of Trial or Note of
Issue, even though he has not filed any paper ?”

Opinion
No. See answer to question 3.

You then supplement the last stated hypothetical facts with these addi-
tional hypothetical
Facts

“Suppose in this instance, after this case was placed on the calendar
pursuant to the Note of Issue, the parties got together, settled the case
and the action was then stricken from the calendar. The defendant, at
no time, filed any paper”;

Question 6
“Is the defendant then required to pay the $1.00 library fee?”

Opinion
No. No appearance in the action, within the meaning of the statute

here involved, has been made by or on behalf of the defendant, and at no
time has any “paper on his part” been “filed therein.”
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Question 7

“In a case where an action was instituted in County X but by order
of the Court, a change of venue was granted to Winona County, are the
parties to pay the $1.00 library fee in Winona County ?”

Opinion
The question is answered in the afirmative.

The statute imposes upon the clerk of the District Court of Winona
County the duty to collect in each civil suit, action, or proceeding “filed in
such court” the library fees there prescribed. On a change of venue to
Winona County the proceeding is then filed in the District Court of Winona
County.

The foregoing answers accord, I am advised, with the practical con-
struction placed on comparable statutes by the clerks of the Distriet Courts
of Hennepin (M. S. A. 140.03 - 140.18) and Ramsey (M. S. A. 140.19 - 140.25)
Counties.

LOWELL J. GRADY,
Assistant Attorney General.

Winona City Attorney.

September 19, 1950. 286-B

24

Law Library — Fees collectible as library fees by Municipal Court Clerk.
L. 1949, c. 568, § 2, sd. 2. )

Facts

“In some actions the defendant files the first papers in our courts.
That is, where the plaintiff neglects or does not put the case on, the
defendant has a right to and may serve a note of issue and may file it
and his answer first.”

Question

Where, in such action, the defendant files the “first paper therein,” does
Subd. 2, Sec. 2, Ch. 568, L. 1949, require a clerk of the municipal court “to
collect from the defendant an extra dollar and remit the same to the Library
Fund, ® * *1%

Opinion
The question is answered in the negative.

Subd. 2, Sec. 2, Ch. 568, L. 1949, so far as here material, provides:
“k * % it ghall be the duty of the Clerk of any Municipal Court in any
such county to collect in each civil suit, action, or proceeding filed in
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such court, * * * as library fees, the sum of one dollar from the plaintiff
or person instituting such suit, action, or proceeding at the time of the
filing of the first paper therein. * * *”

That language is clear. There is no room for construction. The legis-
lature clearly intended that in each civil action or proceeding filed in the
municipal court, a total library fee of only $1.00 should be collected by the
clerk. That fee is expressly made collectible from “the plaintiff or person
instituting” the action. It is collectible “at the time of the filing of the first
paper therein” by the plaintiff or person instituting the action. If the legis-
lature had intended that a defendant in such action should be required to
pay a library fee, it would have said so as it did, in respect of district court
actions, in Subd. 1 of said Sec. 2.

To “institute” means to begin; to commence; to initiate; to originate;
see 21 Words and Phrases (Perm. Ed.), p. 663. A defendant in a civil action
or proceeding does not institute that action or proceeding, even though he
may in his responsive pleading assert a counterclaim. The independent
cause of action thus alleged by him as a counterclaim is asserted in a civil
action or proceeding already commenced or instituted.

LOWELL J. GRADY,
Assistant Attorney General.

Minneapolis City Attorney
June 3, 1949, 286-B

25

~ Municipal Judges—Statute does not authorize disqualification of a municipal
court judge by the mere filing of an affidavit of prejudice—M. S. 1949,
§§ 488.01 - 488.30.

Questions

1. May an affidavit of prejudice be filed against such a Municipal Judge,
and if so, how many days before the trial must the affidavit be filed?

2. In the event there is no other Municipal Court in the county, upon
whom falls the duty to appoint an acting judge to take the place of
the one against whom such affidavit of prejudice has been filed?

Opinion

Assuming that the court about which you inquire is governed by M. S.
1949, §§ 488.01-488.30, we advise that there is no provision therein authoriz-
ing the disqualification of a judge of the municipal court by the mere filing
of an affidavit of prejudice. See State ex rel Burk v. Beaudoin (1950), 40
N. W. 2d 886. M. S. 1949, § 542.16, relating to the disqualification of judges
of the district court by the filing of an affidavit of prejudice, applies only to
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district courts and has no application to municipal courts. See State ex rel
Nichols v. Anderson, 207 Minn. 78, 289 N. W. 883, cited with approval in the
Beaudoin case, supra.

In view of our answer to your first inquiry, no response is required to
the second question submitted.

JOSEPH J. BRIGHT,
Assistant Attorney General.
Todd County Attormey. y
August 28, 1950, 307-B

26
Probate—Clerk—Salary—Clerk hire—IL. 1943, ¢. 411,

Question

What is the maximum sum which the county board may fix as the salary
of the Clerk of the Probate Court and what is the sum that the Judge of the
Probate Court shall be allowed in addition thereto for clerk hire?

Opinion

L. 1943, C. 411, Sec. 3, fixes the salary of the Clerk of the Probate Court
in the counties to which that chapter relates at the sum of $2,100. The county
board has nothing to do with the fixing of that salary. It is fixed by law.
The Judge of the Probate Court is allowed such additional sum as may be
necessary for clerk hire, not exceeding $1,200 annually. The sum cannot
exceed $1,200. The necessity is to be determined by the county board, but
the authority of the board is limited to the sum named: $1,200.

In applying this law it might be well to read and have in mind Hamlin
v. Ladd, 217 Minn. 249, 14 N. W. (2d) 396.

CHARLES E. HOUSTON,
Assistant Attorney General.
Winona County Attorney.
February 21, 1949. 348-B

27

Probate—Estate—Special Administrator—Old age assistance furnished the
decedent—M. 8. A. 525.301.

Facts

“An old age assistance recipient of this county died on December
18, 1945, testate, and left surviving no wife or children. On January
25, 1946, a special administrator was appointed by the Probate Court of
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this county, in which said appointment the special administrator was
given full powers of a general administrator. An inventory and appraisal
was had wherein it shows that the decedent left a homestead appraised
at $1100.00 and personal property appraised at $50.00. A claim was
filed by the Kanabec County Welfare Board in the amount of $2300.00
for old age assistance furnished decedent after January 1, 1940. This
amount was secured by an old age assistance lien against said real
estate. In Probate Court there then followed the normal proceedings,
wherein the special administrator petitioned for license to sell, an order
of license to sell was granted and on March 20, 1946, an order confirm-
ing the sale was issued. The final account of the special administrator
shows that assets received from the sale of the real estate equaled
$1125.00 and from the sale of the personal property—$50.00. After the
expenses of administration were paid, the balance of the assets were
paid in satisfaction of the old age assistance creditors claim and the lien
was released. There is no showing in the probate records of any neces-
sity or expediency.”

Questions

1. “Is there any authority for the Court confirming the sale made by
the special administrator or for allowing any of these sale proceed-
ings to be conducted by a special administrator?

2. “Did the purchaser at the above mentioned sale acquire a market-
able title to the real estate in question insofar as the transfer from
the decedent, through the special administrator, to the purchaser is
concerned ?”

Opinion

The question is whether the probate' court had the power to give the
special administrator the full powers of a general administrator. The facts
state that there is no showing in the records of the probate court of any
necessity or expediency which required that the court should grant general
powers to the special administrator. M. S. A. 525.301 vests the power in
the probate court upon a showing of necessity or expediency to expressly
confer upon the special administrator the power to perform any or all acts
in the administration of the estate not exceeding the powers conferred by
law upon general administrators. So, we see that in a proper case the court
had the power to vest that authority in the special administrator which the
letters of administration purported to vest in him.

The statement of facts does not show that there was a petition for
special administration although it does show that a special administrator
was appointed. In Bombolis v. Minneapolis & St. L. R. Co., 128 Minn. 112,
150 N. W. 385, it was held that such petition is jurisdictional, and, without
it, the probate court has no jurisdiction to appoint such special administrator,
to approve his bond or to issue letters of administration. Such orders are
nullities. On the doectrine pronounced in this case, it appears that if there
was no petition for special administration in this proceeding, then it may be
said that the want of jurisdiction in the probate court appears on the face of
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the record. And when the want of jurisdiction appears on the face of the
record, the proceedings of the probate court are subject to collateral attack.
But, on the other hand, if there was a petition for special administration
alleging the necessity and expediency therefor, it would appear that the
court had jurisdiction and that the proceedings are not subject to collateral
attack.

The Bombolis case, quoting from Hanson v. Nygaard, 105 Minn. 30,
117 N. W. 235, stated:

“The Constitution of the state confers upon the probate courts
general and exclusive jurisdiction over the estates of deceased persons.
* * * This jurisdiction in the abstract is conferred upon the probate
court of the state as a whole; but it can only be exercised by a particular
court in a particular instance, and over a particular estate, when it has
been invoked in the manner prescribed by the statutes. When thus
invoked by a person entitled to take such action, the jurisdiction of that
court attaches to the estate for the purpose of supervising, directing and
controlling its administration and settlement according to law.”

In that case the court held that the probate court had no jurisdiction
over the estate in question. It called attention to the statute which provides
for initiating a proceeding in the probate court by petition. Without a peti-
tion, the machinery of the probate court is not set in motion.

The answers to the questions submitted depend upon whether or not
the court had jurisdiction (which cannot be definitely stated upon the facts
above related). Of course, if the court was without jurisdiction, the proceed-
ing had in this estate must be disregarded. But if the court did have juris-
dietion, we answer your questions on that theory.

If the court had jurisdiction, it had power to confirm the sale.

It appears to me that the second question is one in which the county
cannot be involved. Whether the purchaser acquired a marketable title
through the sale is a question in which he is interested and one which his
attorney will answer.

CHARLES E. HOUSTON,
Assistant Attorney General.

Kanabec County Attorney.
March 21, 1949. 521-P-4

28

Probate—Judge—Hearings—Notices—Where hearings are set bx probate
court and before time of hearing the judge dies and no successor judge
is appointed before time of hearing, the successor judge under inherent
powers of court may appoint new time of hearing and order that per-
sonal notice of hearing to persons interested be given—M. S. A, 525.83.
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Facts

On July 27, 1949, the judge of the probate court died. His successor was
appointed and qualified on September 2, 1949. Before the death of the judge
petitions had been set for hearing between those two dates. The hearings
were not held.

Question

On probate hearings requiring published notice, which were not held
because there was no judge to hear them, and where no continuance was
ordered, is it necessary to republish notice of hearing before a hearing is
held by the present judge?

Opinion

The only question involved is notice. The court has inherent powers.
It also has statutory powers.

When the statute refers to notice, it means published notice and notice
by mail. M. S. A. 525.83. But the judge is the master of the court. The judge
may direct notice to be given othérwise, when the statute is silent on the
subject. The statute last cited relates to this situation and this situation
only: “Whenever notice of hearing is required by any of the provisions of
this act.” The provisions of this act do not relate to the situation which
we are considering.

It is the failure to give the notice required by the statute that gives rise
to the right of appeal. Our problem does not involve failure to follow the
statute. The question is: What should be done where the statute does not
prescribe the procedure?

In O’Brien v. Lien, 160 Minn. 276, 199 N. W. 914, the opinion of the
court on page 280 states:

“The jurisdiction of the probate court over the estates of deceased
persons is for the purpose of administering such estates and includes
all matters necessarily pertaining to the proper administration of them.”

And on page 284, the court said:

“* * * That court will direet and control the administration of the
estate. * * *”

The matter of holding a hearing necessarily pertains to the administra-
tion of the estates involved. Since the court has the power to control the
administration of the estate, that power involves the power to order a hear-
ing not held because of the circumstances herein stated. The statutory
notice has been given. It is my opinion that the court may now in each
estate involved make an order setting a new time for hearing on each matter
heretofore set for hearing and on which a hearing was not held. This order
for hearing is a belated order for a continuance. It is made under the
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inherent powers of the court to take care of a situation not provided by
statute. No one will suffer thereby.

CHARLES E. HOUSTON,

Assistant Attorney General.
Kittson County Attorney.

September 16, 1949, 347-K

29

Probate—Judge—Retirement—In ascertaining the retirement compensation
to be paid to a judge of the probate court, whose salary was determined
by M. S. A. 526.124 (¢), the amount of his fees collected under Subd. 4
of that section must be added to his salary—M. S. A, 490.11.

Question

When a former judge of the probate court in your county voluntarily
retired on December 31, 1948, under authority of M. S. A. 490.11, is he
entitled to receive as “compensation allotted to his office” a sum based in
part on fees which he collected during 1948 under Sec. 526.124, Subd. 47

Opinion

You make the point that the word “allotted” means to set apart for the
benefit of. You say that at the time that the judge retired there was allotted
to his office only his salary and that the fees which he collected during the
year were not allotted to his office. You say that nowhere in the statutes is
there any provision for an allocation of any money to the judge of probate
for fees which he may collect during the year.

It appears to me that the legislature allotted to the judge of the probate
court the fees which he collected. Subd. 4, supra, says:

“Nothing in this section shall limit the right of any judge of pro-
bate court to collect and retain any fees, per diem payment, or other
payment which he is now authorized by any other provision of law to
collect and retain in addition to the stated amount of his annual salary.”

The legislature made those fees an emolument of the office of the judge,
It allotted those fees to the judge. If it had not been for Subd. 4, the fees
collected would have gone to the county. But because of Subd. 4, it became
a part of the compensation of the office of judge.

I am of the opinion that in ascertaining the amount of compensation of
the judge during retirement, the amount of his fees during the last year
that he held office must be taken into consideration.

CHARLES E. HOUSTON,

Assistant Attorney General.
Grant County Attorney.
March 4, 1949. 8474
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30

Bench Warrant—Form—For violation of suspended sentence—Extradition
after violation of parole.

Facts

H, a young woman, pleaded guilty to the crime of bigamy, and was
sentenced to the Women’s Reformatory at Shakopee. Sentence was sus-
pended upon conditions. The conditions of the suspension were violated, and
the court has ordered the suspension revoked.

K was convicted of knowingly entering into a bigamous marriage, and
was sentenced to the State Reformatory at St. Cloud. Sentence was sus-
pended by the court upon conditions. The defendant violated the conditions
of his parole, and the order of suspension was revoked.

Question

As to the form of bench warrants in these cases.
Opinion
(Title of the case)

“THE STATE OF MINNESOTA TO THE SHERIFF OR ANY
CONSTABLE OF SAID COUNTY:

“An indictment having been filed in said court on the ............ day
O ssscmsmmns et , 19......, charging the said ...... with
the erime of ....ccooevvereennee sandigald . s , having pleaded

guilty to said charge and been sentenced to confinement in the State
Reformatory at St. Cloud, Minnesota (Women's Reformatory at Shako-
pee, Minnesota), and said sentence having been suspended upon condi-
tions prescribed by the court, and said defendant having violated said
conditions, and the court having ordered said suspension revoked,

“NOW, THEREFORE, you are hereby commanded forthwith to
arrest the above named A , and deliver him (her)
into the custody of the jailer of the county jail in the County of Rock
in the State of Minnesota, to be there held until he (she) shall have been
committed by said court, pursuant to said sentence, or until otherwise
ordered by the court.

“WITNESS the Honorable ; , Judge of said
Court, and the seal of said court at , Minresota, this
................ ARY OF iy Dasas

Clerk of the District Court.”
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Questions
1. As to the extradition of these persons if they shall be apprehended.

2. As to the case of K, he can be extradited from any state, as he was
ordered to stay in the State of Minnesota.

3. As to the case of H, she left Minnesota upon the order of the court
to go to California, and is, therefore, not a fugitive from justice in
the State of California. She could not be extradited from California.
She could be extradited from any other state.

Opinion

In preparing the extradition papers, I would suggest that they be pre-
pared in the usual form, with authenticated copy of the complaint and
warrant attached. I should then set up in the application for the requisition
the fact of conviction, the sentence, the suspension of sentence, the release
on parole, the violation of the conditions and the revocation of the parole
and the issuance of the bench warrants, attaching a copy of the sentence,
the order revoking the suspension and the bench warrant, all duly authenti-
cated. Other changes will have to be made in the printed form of application
to correspond with the facts. You will readily perceive what changes are
necessary in the form of the application.

RALPH A. STONE,
Assistant Attorney General.

Rock County Attorney. .
April 27, 1949. 193-B-24

31

Bribery—Public Officers—Payment of bribe in consummation of agreement
with public officer to influence conduct of officer—Payment being within
period of statute of limitations—such offer to pay and agreement of
officer being beyond the statute of limitations—all transactions consti-
tuting one entire crime—is not barred by statute.

Venue—Place of payment of bribe determines county of venue where prose-
cution is for payment of bribe which constitutes a part of a series of
acts resulting in payment—M. S. A. 613.02-613.06.

Question

“Where a person offers a bribe or makes a promise or agreement
therefor to and with a public officer, with the intent specified in the
statute, which offer, promise or agreement is made more than three
years before the indictment (or information) is filed in the distriet court
(see Section 628.26, M. S. A.); but the payment of money in pursuance
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thereof is made within such three year period, does the three year limi-
tation run from the date of the offer, promise or agreement; or from
the date of the payment of the money ?”

Opinion
Consideration has been given to the crime of bribery at common law
as discussed in 116 Am. St. R. 38, note, 2 Bishop, New Criminal Law, Sec. 85,

People v. Coffey, 161 Cal. 433, 119 P. 901, 39 L. R. A. (ns) 704, 5 Cyec. 1039,
8 C. J. 403.

Consideration has also been given to the doctrine announced by the
New Jersey Supreme Court in State v. Ellis, 33 N. J. L. 102, 97 Am. Dec. 707;
Commonwealth v. Mannos (Mass.), 40 N. E. (2d) 291; and Williams v. State
(Wis.), 189 N. W. 268.

In Minnesota the code abolished all common law offenses and now no
act or omission is criminal except as prescribed by statute. State v. Cantrell,
220 Minn. 13. ;

Sevéral sections of our statutes deal with the subject of bribery. It
appears that the term “bribery” is descriptive rather than the name of a
specific ecrime. Reference might better be made to the erime as giving or
offering a bribe and asking or receiving a bribe. M. S. A. 613.02, 613.03 and
613.04 deal with the erime of giving or offering a bribe. Secs. 613.05, 618.06
and 613.07 deal with asking or receiving a bribe. Thus, we see that in
Minnesota the common law erime which embraced both offering and receiv-
ing a thing of value as bribery has been divided.

People v. Gibson, 191 N, Y. 227, 83 N. E. 976, followed in People v.
Clougher, 246 N. Y. 106, with which you are familiar, of all the cases we
have read is most nearly in point. In that case it was held that the agree-
ment and the receipt of the bribe together constitute a single crime. In that
case the reward was paid within the period of the statute of limitations but
the agreement was made within a period beyond the statute of limitations.
The payment was directly connected with the promise and the agreement.
In that case the statute was held not a bar.

In Minnesota, the Supreme Court has not passed upon this question.
But we may assume that our court will give careful consideration to the
opinions of the courts of New York and Massachusetts. It would appear
that when the county attorney has knowledge of corruption in public office
and has evidence available concerning conduct of persons who have been
instrumental in inducing such corruption, it is his duty to lay the evidence
before the court. Then the problem on the law is for the court. In view of
what has been said herein, it appears that the court may well say upon the
facts considered, following the precedents mentioned, that the statute of
limitations runs from the time that the bribe money was paid.

Question

“A, an officer of Y Corporation, agreed with B, who was a publie
officer of X County, to pay B a certain sum of money if B would vote
favorably on Y Corporation’s bid for X County’s business; said agree-
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ment being made in Z County. As a consequence thereof, B voted favor-
ably. Thereafter, the agreed stipend was paid to B in X County by C,
a representative of Y Corporation. The said A was not present in X
County at any time involved in the transaction. Does the prosecution
lie against A in X County? Does the prosecution lie against C in X
County ? (See Section 627.01, M. S. A.)”

Opinion

A person accused of crime is entitled to a trial in the county where the
crime shall have been committed. Minn. Const. Art. I, See. 6.

Every eriminal cause shall be tried in the county where the offense was
committed except as otherwise provided by law. M. S. A. 627.01.

State v. Heidelberg, 1944, 216 Minn. 383, 12 N, W. (2d) 781, held that
the venue of the embezzlement prosecution was properly laid in Hennepin
County under evidence of the accused living in Hennepin County and em-
ployed in Anoka County, to handle employees’ personnel problems, received
a check for payment of medical expenses of an employee’s child and depos-
ited the proceeds of the check in accused’s account in Minneapolis.

The corrupt agreement of A to pay B a sum of money if B would vote
favorably on Y's bid was made-in Z County and if the prosecution were
against A for making such offer, that prosecution would necessarily be in
Z County. A offered the bribe in Z County. He did not pay a bribe in Z
County but paid it in X County, acting through his agent. But the payment
of the money was a reward to B in consummation of the corrupt agreement.
Following the reasoning in the first problem, the payment of the reward
and the agreement together constitute a single crime. Because the act of
payment of the reward was in X County, both A and B may be prosecuted
there.

CHARLES E. HOUSTON,
Assistant Attorney General.

Meeker County Attorney.
June 2, 1949. 133-B-13

32

Lotteries—Bowling tournament—Prizes for high score—Entry fee paid—
Element of chance absent—M. S. A. 614.01.

Facts

The manager of a bowling alley is conducting a bowling tournament.
The entry fee for each bowler is $7.50. $6.00 of this money will be used for
prizes. $1.50 of that amount will be used for the first prize. If the entries
reach 900, the first prize will be an automobile. If the entries fall below 900,



70 COURTS AND CRIMINAL LAW

then the prize will be cash. The first prize will go to the bowler making the
highest score. The remaining prize money will be distributed among other
bowlers governed by rules promulgated by the manager. There will be no
drawing to determine prize winners.

Question

Does the plan, as outlined, constitute a lottery?

Opinion

M. S. A, 614.01 defines lotteries. In my opinion the facts stated do not
constitute a lottery. The plan does mnot involve distributing property by
chance but the distribution will be determined by the skill of the bowlers.

CHARLES E. HOUSTON,
Assistant Attorney General.

Watonwan County Attorney.
November 25, 1949. 610-B

33

Lotteries—Gift enterprise—Auction money given by merchant to purchaser
of his merchandise—Bicycle given to bidder of the most auction money
who buys a ticket and attends theater on auction night—Scheme is not
a lottery but an unlawful gift enterprise.

Facts

“A number of merchants in the community buy from the promoter
a quantity of what they call auction money. This auction money is dis-
tributed by the merchant to his customers. They are entitled to receive
this auction money with each purchase in an amount equal to the amount
of their purchase. Once every week for eight weeks on a certain night
a bicycle is auctioned off to the person in the theater who will bid the
most auction money for the bicycle. Admission to the theater is by
ticket purchased in the box office. The bicycles are provided for by the
person promoting the scheme out of the money paid for the auction
coupons or auction money by the merchants. Presumably there is a
balance left over for the services of the promoter in connection with
carrying out the advertising scheme. There is no drawing of names.
The auction money is not transferable although there is no way of
checking on anyone to see whether or not it has been transferred.”

Question

Is such a scheme unlawful ?
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Opinion

The first question which oceurs is whether or not the plan is a lottery.
To constitute a lottery as defined in M. S. A. 614.01, there must be three
elements, a prize, a chance, and a consideration paid for the chance. Here
there are at least two of the elements of a lottery present. There is a prize
and there is a consideration paid for the right to compete, both in making
a purchase in order to receive auction money from the merchant and in
buying the theatre ticket to be enabled to bid at the auction. The question
then is whether or not the winning of the prize is dependent upon chance.

The scheme is somewhat similar to the so-called popularity contest
where the merchants give tickets or tokens to the customers for cash pur-
chases, and these are voted for the various contestants, and in the final
computation the contestant having the most tickets voted in his favor is the -
winner. Such a popularity contest was passed upon in the case of Amlie
Strand Hardware Co. v. Moose, 176 Minn. 598, 224 N. W, 158. There a scheme
was under consideration pursuant to which coupons or votes were given for
cash purchases as well as upon the payment of overdue accounts. The votes
could be cast for any contestant and the one receiving the highest number
of votes won the prize—in this instance, an automobile. Our court held that
such a vote contest or a popularity contest was not a lottery. The court said:

“In the plan before us there was no awarding of prizes by lot or by
chance. The selection was made by the holders of the votes, who might
or might not cast them. * * * We follow the weight of authority and
hold that the plan of the plaintiffs was not in violation of the statute.”

My conclusion is that under the Minnesota decision above cited the
scheme under consideration is not a lottery within the meaning of our lottery
statute. However, the question remains as to whether it is an unlawful gift
enterprise.

An illegal gift enterprise is defined by M. S. A. 623.25 as follows:

“When two or more persons enter into any contract, arrangement,
or scheme whereby, for the purpose of inducing the public to purchase
merchandise or other property of one of the parties to the scheme, any
other party thereto, for a valuable consideration and as a part of the
scheme, advertises and induces or attempts to induce the public to
believe that he will give gifts, premiums, or prizes to persons purchas-
ing such merchandise or other property of such other party to the
scheme, and that stamps or tickets will be given by the seller in connec-
tion with such sales entitling the purchaser of such property to receive
such prizes or gifts from any other party to the scheme, the parties so
undertaking and carrying out such scheme shall be deemed to be engaged
in a ‘gift enterprise,’ unless * * * the right of the holder of such stamp
or ticket to the prize or gift so offered is absolute, and does not depend
on any chance uncertainty or contingency whatever.”

This gift enterprise statute was considered in the case of State ex rel. v.
Sperry & Hutchinson Co., 110 Minn. 378, 126 N. W, 120. In that case the
court said (397):
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“Our conclusion is that, in so far as chapter 142, Laws 1909, pro-
hibits companies or parties from issuing and redeeming trading stamps
under contracts which in practice depend on chance, uncertainty, or
contingency, the law is a proper exercise of the police power; * * *”

The court further held that the business as conducted by the S. & H. Com-
pany was not attended with elements of chance, uncertainty or contingency,
and that the provisions of the law requiring the stamp to have printed
thereon its value and character of the article offered for redemption, was
invalid.

Nevertheless the main conclusion of the case is to the effect that the
act is valid in so far as it prohibits the issuing of trading stamps or tickets
to be redeemed in articles of merchandise in any manner which depends on
chance, uncertainty, or contingency. In M. 8. A. 614.01, the word “chance”
is used to designate one of the elements of a lottery. In M. S. A, 623.25 there
are used with the word “chance” the words “uncertainty or contingency” in
defining an illegal gift enterprise.

Whether the “uncertainty or contingency” in the matter under consider-
ation is of such nature as to render the scheme an unlawful gift enterprise
is the real question involved. Here coupons or “auction money” are distrib-
uted by a merchant to each customer in an amount equal to the amount of
his purchase. This “auction money” may be used in bidding at a theatre
where a bicycle is sold at auction to the person bidding therefor the most
of the so-called “auction money.” Admission to the theatre requires the
purchase of a ticket by the bidder of such “auction money."”

A scheme of the nature hereinabove described is by the statute above
cited declared to be an unlawful gift enterprise unless “the right of the holder
of such stamp or ticket (here auction coupons) to the prize or gift (here a
bicycle) so offered is absolute, and does not depend on any chance uncer-
tainty or contingency whatever.”

The persons entering into a contract to establish the enterprise conecern-
ing which you inquire do not agree that the right to the bicycle offered as
a prize shall be absolute in the manner provided by law. The right of the
customers to a bicyele in the matter in question does not become absolute
on possession of coupons, but, in addition, such right depends upon being
present at a theatre, bidding the highest amount with the “auction money”
at the auction sale therein of the bicycle, and purchasing a ticket to be
admitted to the theatre when such auction takes place.

It is my opinion that as the right to the prize offered in an enterprise
such as that herein proposed is not absolute on receipt of “auction money,”
but depends upon the fulfilling of the above mentioned additional require-
ments, the scheme is one prohibited by M. S. A., § 623.25.

J. A. A. BURNQUIST,
Attorney General.

St. Louis County Attorney.
March 9, 1950. 510-B-6
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34

Lotteries—Gift enterprise—Scheme where tickets are given free to anybody
who asks for them and prize goes to the person holding the most tickets
is not unlawful as a lottery or unlawful gift enterprise.

Facts

“Merchants in the Village of Richfield who desire to secure adver-
tising upon the screen of a local movie theatre work out a plan by the
terms of which they agree to pay a promoter who organized the plan
an agreed amount each, for a stated number of weeks’ advertising on
the sereen. The promoter furnished the ‘trailer film,’ to be run at the
end of regular movie films, and furnishes each participating merchant
with a quantity of tickets to be distributed to persons who request the
same at his place of business. The tickets are given free to anyone who
asks for them, at the rate of one ticket per person on each call at his
place of business. No purchase need be made to obtain a ticket. In
addition to the ‘trailer film,’ the promoter furnishes a number of gifts
to be awarded to persons who accumulate and present, at the theater,
the largest number of such tickets. The difference between what is paid
the promoter and what it costs him to organize the merchants, furnish
the ‘trailer film,’ tickets, gifts and other advertising matter, is his com-
pensation. Persons receiving an award must surrender their tickets.
Others may retain theirs and may continue their efforts toward accumu-
lating enough for a gift at future awards.”

Question

“Under the facts outlined above, is there any violation of the lottery
law or other laws of the State of Minnesota 7"

I do not think that the scheme involves a lottery for the reason that the
drawing is not made by lot; the prize goes to that person who by his indus-
try has collected the most tickets.

Neither do I think that the scheme is an unlawful gift enterprise under
the gift enterprise statute.

An illegal gift enterprise is defined by M. S. 1949, § 623.25, Subd. 2, as
follows:

“When two or more persons enter into any contract, arrangement,
or scheme whereby, for the purpose of inducing the public to purchase
merchandise or other property of one of the parties to the scheme, any
other party thereto, for a valuable consideration and as a part of the
scheme, advertises and induces or attempts to induce the public to
believe that he will give gifts, premiums, or prizes to persons purchas-
ing such merchandise or other property of such other party to the
scheme, and that stamps or tickets will be given by the seller in connec-
tion with such sales entitling the purchaser of such property to receive
such prizes or gifts from any other party to the scheme, the parties so
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undertaking and carrying out such scheme shall be deemed to be engaged
in a ‘gift enterprise,” unless * * * the right of the holder of such stamp
or ticket to the prize or gift so offered is absolute, and does not depend
on any chance uncertainty or contingency whatever.”

Under this statute it is an essential element that a party to the scheme
“advertises and induces or attempts to induce the public to believe that he
will give gifts, premiums, or prizes to persons purchasing such merchandise
or other property of such other party to the scheme, and that stamps or
tickets will be given by the seller in connection with such sales entitling the
purchaser of such property to receive such prizes or gifts.”

In order that the scheme be an unlawful gift enterprise it is necessary
that the stamps be given away in connection with sales, and that the prizes
go to the person or persons making purchases at the merchant’s store.

That feature is absent in the scheme outlined above. The tickets or
coupons or stamps are given free to anybody who asks for them, and con-
sequently this element of a gift enterprise is lacking.

I cannot see that the proposed scheme is unlawful as a violation of the
lottery law or the gift enterprise law.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Village of Richfield.
* July 19, 1950. 510-B-6

35

Prosecution—Highway traffic regulations—Prosecution in name of state on
arrest by highway patrol officer—Witness fees—M. S. A. 161.03, Subd.
22. Arrest made by other person, witness fees in municipal court are
paid by city under M. S. A. 488.22.

Facts

The municipal court of Stillwater was created by Special Laws 1876,
Chapter 200, and continued by Special Laws 1881, Chapter 92. You also
refer to Special Laws 1885, Chapter 118.

Question

“In a prosecution for a violation of the Highway Traffic Laws occur-
ring outside the City of Stillwater where the prosecution fails or the
case is dismissed, who is liable for the witness fees, the City of Still-
water or the County of Washington, and what procedure should be
followed in the payment of such witness fees ?”
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Opinion
You call attention-to M. S. A. 357.32 and 488.22. The first mentioned
section applies to the ordinary criminal prosecution by the state when the

person convicted does not pay the penalty, and the second refers to the
obligation of the city or village to pay witness fees.

M. S. A. 161.03, Subd. 22, provides that all fines and forfeited bail
money from traffic and motor vehicle law violations, collected from persons
apprehended or arrested by the state highway patrol, shall be paid into the
state treasury by the justice of the peace, or such other person or officer
collecting such fines, forfeited bail money or instalments. The state treas-
urer credits these moneys to separate funds. Out of this fund (not neces-
sarily out of the money collected from the offender) shall first be paid to
counties all costs and expenses incurred by the county in the prosecution
and punishment of persons so arrested and for which such county has not
been reimbursed by the payment of such costs and expenses by the person

prosecuted. The state treasurer pays the county upon the verified claim of
the county made by the county auditor.

No reimbursement is authorized to be paid to the city or village. Accord-
ingly, it appears to be the intent of the legislature, as shown in this act,
that the county will conduct such prosecutions. It, therefore, appears to me
that the county should bear the burden and should pay the witness fees
when the prosecution in the name of the state fails, or, for any reason, the
costs are not collected from the defendant. Then the county is clearly
reimbursed under Sec. 161.03, as amended by L. 1947, C. 105.

Sec. 357.32 authorizes the county attorney to issue subpoenas and com-
pel the attendance of witnesses in behalf of the state without payment of
fees in advance. The county attorney having the authority to issue the
subpoenas, and the person who does issue them, is a person who would
logically have the authority to certify the attendance and the fees of the
witnesses to the county treasurer who should pay such fees upon such
certificate.

A good discussion of the liability of the county for the payment of the
costs and expenses of the prosecution of criminal cases is found in Mathews
v. Board, 90 Minn. 348.

A copy of the opinion of the Attorney General, March 15, 1933, File
199B-4, is enclosed for the help that may be had in reading it.

If the person prosecuted was not apprehended by a member of the state
highway patrol, then Sec. 161.03, as amended by L. 1947, C. 105, does not
apply. See opinion, January 9, 1942, File 989A-6, printed in the 1942 Attor-
ney General’s Report as No. 20. Also see opinion June 11, 1932, same file,
copy enclosed.

Now, on the other fork of the question, where the arrest was not made
by a member of the state highway patrol, and where Sec. 161.08 does not
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apply, then it appears that Sec. 488.22, supra, applies and the witnesses will
be paid by the city upon certificate issued by the clerk.

CHARLES E. HOUSTON,
Assistant Attorney General.
Washington County Attorney.
April 1, 1949, 989-A-6

36

Prosecution—Highway traffic regulations—The word “operate” as used in
L. 1947, c. 428, § 11, aubb. 3, means and includes the act of driving—
violation of this section constitutes a misdemeanor under § 169.89, as
amended by L. 1947, ¢. 428, § 34, subd. 1.

Facts

M. S. A. § 169.13, as amended by Laws 1947, c. 428, § 11, subd. 3, reads
as follows:

“No person shall operate or halt any vehicle upon any street or
highway carelessly or heedlessly in disregard of the rights or the safety
of others, or in a manner so as to endanger, or be likely to endanger,
any person or property.”

Question

. “Will you kindly advise me whether the word ‘operate,’ as con-
tained, includes the word ‘drive,’ and whether this amendment consti-
tutes a charge of careless driving.”

Opinion

Scheppmann v. Swennes, 172 Minn. 493, involved in part the meaning
and construction of the word “operate” as used in Minnesota Statutes 1927,
§ 2705, and at page 496 the court said:

“We agree with the courts which hold that the word ‘operate’ in the
statute means not only cars that are in motion but also those which in
the course of operation are parked or left standing on the highway.”

citing cases which support and oppose the meaning ascribed to the word
“operate.”

The word “operate” means and includes the act of driving a car.
Wallace v. Smith, 265 N. Y. S. 253, 238 App. Div. 599. Beard v. Clark, Tex.
Civ. App., 83 S. E. 1023, 1025.

We believe that the term “operate * * * any vehicle upon any street” or
highway” as used in L. 1947, ¢. 428, § 11, subd. 3, means and includes the
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physical act of driving a motor vehicle, and if done contrary to and in viola-
tion of this statute the person would be guilty of a misdemeanor as provided
by M. S. A., § 169.89, as amended by L. 1947, c. 428, § 34, subd. 1.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Washington County Attorney.
March 30, 1949. 989-A-24

37

Prosecution—Highway traffic regulations—Motor vehicle—Operating while
under the influence of intoxicating liquor—Authorities cited holding that
starting the motor of a car while intoxicated may be covered by statute

. prohibiting operation of a car in that condition—DM. S. A. 168.39, 169.19.

Facts

“The police of the City of Thief River Falls recently arrested a
man who was obviously under the influence of intoxicating liquor.

“When he was arrested he was seated in his car and had the motor
running. The car was standing still, but the switch was on and the
car was on a highway ready to travel, if it had been put in gear.”

In addition to the foregoing facts, you also state that the language of your
ordinance is the same as the language contained in M. S. A, 168.39.

Question

Whether this man can be convicted of operating a motor vehicle while
under the influence of intoxicating liguor.

Opinion

I cannot give 4 definite answer to this question because the facts are not
specific enough to enable me to do so. I do not know who drove the car to
the point where it was found; I do not know how long the accused had been
in the car, and I do not know whether he was sitting in the front seat behind
the wheel or sitting in another seat in the car. I do not know who started
the motor running.

M. S. A. 168.39 provides:

“x % * No person, whether licensed or not, who is an habitual user
of narcotics or who is under the influence of intoxicating liquors or
narcoties, shall drive any vehicle upon any highway.”

Under this statute and under any ordinance containing the same iden-
tical language, the accused could be convicted if the evidence would justify
a finding that the accused drove the vehicle while in an intoxicated condi-
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tion, but under this statute and under any ordinance containing the same
identical language there could be no conviction unless the evidence would
justify a finding that the accused had driven the car while intoxicated.

There is another section of the statute to which you do not refer found
in M. S. A. 169.12, which provides as follows:

“It is unlawful and punishable as provided in this section for any
person * * * who is under the influence of intoxicating liquor * * * to
drive or operate any vehicle within this state.”

You do not ask for any construction of this statute or any opinion upon
it, but it might be that you would decide to institute a prosecution under
section 169.12. Whether you should do so or not is for you to decide. As
stated, I do not have all the facts necessary to a decision of the question.
However, I can call your attention to certain authorities which I consider
pertinent to the question whether an automobile can be “operated” by the
accused even though the car does not move.

I direct your attention to State v. Webb, 210 N. W. 751, 49 A. L. R. 1389.
It was there held:

“One who has started the engine of an automobile is operating it
within the meaning of a statute providing punishment for one who oper-
ates such machine when intoxicated, although the car has not begun to
move."”

In the case last cited, the defendant testified that he had started the
engine and it was running. The court said:

“x % % This is one of the necessary elements in the operation of a
car. In other words, he could not have put his car in motion without
having first started the engine, and the starting of the engine therefore
is the first step in the operation of a car. We are disposed to hold in
line with the Overbay Case that the defendant was ‘operating’ his car,
within the meaning of the statute. The real danger that this statute
seeks to protect against is from the possible results from a drunken
condition of a driver. * * * the starting of the car was the initial step
in earrying out the operation of the car. * * *”

The conviction in the lower court was upheld. This case is annotated in
49 A. L. R. at page 1392.

In the case of Commonwealth v. Uski (Mass.), 160 N. E. 305, the
Supreme Court of Massachusetts held:

“s * * A person operates a motor vehicle within the meaning of
(the statute) when, in the vehicle, he intentionally does any act or makes
use of any mechanical or electrical agency which alone or in sequence
will set in motion the motive power of that vehicle. The words of the
statute ‘whoever upon any way operates a motor vehicle’ include the
setting in motion of the operative machinery of the vehicle as well as
the driving of the vehicle under the power of the motor machinery.”
(Citing cases.)



COURTS AND CRIMINAL LAW 79

I refer you also to the case of State v. Tacey, 102 Vt. 439, 150 At. 68,
68 A. L. R. 1353, where it was held that a person steering a car while it
was being towed was operating a car while intoxicated; that the purpose
of the statute was to protect the public from injury by drunken drivers.

I refer you also to a note on this case in 27 Minn. Law Review, page 473.

Although there are conflicting cases, I think the doctrine of the cases
herein cited is sound. You may consider these cases in deciding whether the
facts justify a prosecution under § 169.12.

RALPH A. STONE,
Agsistant Attorney General.

City Attorney Thief River Falls.
January 25, 1949. 632-B-2

38

Prosecution—Motor vehicle—Unauthorized operation—Automobile operated
with permission of owner’s agent—M. S. A. 168.49.

Facts

“An agent for an automobile dealer left a Chevrolet automobile on
a lot owned by a filling station operator. The keys to the automobile
were turned over to the filling station operator. His instructions were
that a possible buyer of the car might come in within the next few days
to get the car. If that occurred, the filling station operator was to call
up the car dealer before turning the keys and the car over to the buyer.
The filling station operator had no authority to turn the car over to
anyone else.

“It so happened that the conversation regarding the leaving of the
car and taking it out again took place between the agent of the dealer
and an employee of the filling station operator. The filling station
operator gave his consent when his employee asked him if it was all
right to have the car left there. A few days later another man came
to the filling station at a time when the operator himself was in. The
man said, ‘I came to get the car that was left here.’ The filling station
operator, who had not himself understood too clearly the instructions
that had been left with his employee, took the keys off the hook and
turned them over to the man. According to the filling station operator,
the man who came for the car did not specifically represent that he had
any connection with the car dealer.

“It developed that the man who got the keys had no permission
from the owner to drive the automobile, He did take the car out and
drive it, however.
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“A question arises whether the man who took out the car had the
permission of the owner’s ‘agent in charge and control thereof,’ the man
having secured possession by the simple artifice of walking in and
saying that he came to get the car.”

Question

“Whether or not a prosecution under Section 168.49 would be pre-
cluded by the circumstance that the filling station operator gave posses-
sion of the car to the man as outlined.”

Opinion "
M. S. A. 168.49, to which you refer, provides as follows:

“No person shall drive, operate or use a motor vehicle without the
permission of the owner or of his agent in charge and control thereof.
Any person so doing shall be guilty of a felony and punished therefor
by imprisonment in the state prison for not more than five years, or by
imprisonment in the county jail for not exceeding one year, or by a
fine of not more than $500.”

From the facts stated by you it appears that the filling station operator
was the agent of the owner of the car and that he was in charge and control
of the car when he delivered the keys thereto to the person who requested
them. From the facts stated it further appears that the person to whom
the keys to the car were delivered drove the car with “the permission of
* % * his agent in charge and control thereof.” Under these circumstances,
we feel that, if any prosecution be commenced under this statute, upon the
facts stated, a conviction is quite unlikely.

LOWELL J. GRADY,
Assistant Attorney General.

Freeborn County Attorney.
February 24, 1950. 133-B-8

39

Sentence—Habitual offenders—Conviction of for issuing worthless check
under M. S. 622.03, or 622.04, with intent to defraud is misdemeanor
involving moral turpitude within meaning of § 617.75.

Question

“Can one who is three times convicted on plea of guilty to a gross
" misdemeanor, viz.: Issuing check without funds or credit, be sentenced
for the third such offense under M. S. A, 617.7517"”
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Opinion
M. S. 1949, § 617.75, Subdivision 1, in its parts here pertinent, provides:

“Every person who shall hereafter be guilty * * * of any misde-
meanor or gross misdemeanor involving moral turpitude, who within
the previous period of five years shall have been twice convicted in this
state of one or more of the offenses hereinbefore named, shall be guilty
of being an habitual offender.”

We assume, for the purposes of this opinion, that the three convictions
involved in your inquiry were all had in this state and were all had on the
basis of violations of either M. S. § 622.08 or § 622.04, and that the first two
convictions were had within the five year period preceding the date of the
third conviction.

The gist of the offense prescribed by § 622.08 is the obtaining, with
intent to defraud, the money or property of another by false pretenses; that
is, by color or aid of a check or draft which the person charged with the
violation of the statute has no reason to believe will be paid.l

The gist of the offense defined by § 622.04 is the making or drawing,
with the intent to defraud, any check, draft or order for payment of money
upon any bank when the maker knows at the time that he has not sufficient
funds in or credit with such bank for the payment of such check, draft or
order.

Under both these statutes intent to defraud is an essential element of
the crimes therein defined. Implicit in the convictions involved in your
inquiry is the admission by the accused that he violated the applicable
statute in each case wilfully and with intent to defraud.

The words “moral turpitude” have a well understood and legal meaning.
“Turpitude” in its ordinary sense involves the idea of inherent baseness,
vileness or depravity. It implies something base, depraved or immoral in
and of itself, regardless of whether it is or is not prohibited by statute. In
its legal sense “turpitude” includes anything knowingly and intentionally
done contrary to justice, honesty, modesty or good morals. It is sometimes
said that the word “moral,” which so often precedes ‘“turpitude,” does not
add anything to the meaning of the term other than that emphasis which
often results from a tautological expression.

See Holloway v. Holloway, 126 Ga. 459, 55 S. E. 191, 7 L. R. A. (N. 8.)
272.

Tillinghast v. Edmead (CCA 1st), 31 F. (2d) 81.
Words and Phrases (Perm. Ed.), Vol. 27, p. 553 et seq.

In Fidelity & Casualty Co. of New York v. Christenson, 183 Minn. 182,
at p. 186, 236 N. W. 618, our Supreme Court said:

IM. 8, § 622.03 in its pertinent parts, provides:

“Every person who shall wilfully, with intent to defraud by color or aid of a check,
draft, or order for the payment of money or the delivery of property, when such person
knows that the drawer or maker thereof is not entitled to draw on the drawee for the .
sum specified therein, * * * ghall obtain from another any money or property, shall be
guilty of stealing the same, and punished accordingly.”
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“* * * Moral turpitude has reference largely to moral character
and state of mind and is difficult to prove. A known and intentional
violation of a statute, * * * may or may not show moral turpitude. * * *”

In Bermann v. Reimer (CCA 2d), 123 F. 2d 331, the only question
involved was whether the relator, an alien, was properly denied entry into
the United States under the applicable statute on the ground that he had
been convicted of a crime involving moral turpitude. The relator had been
a merchant in his native country. He had purchased merchandise for his
shop. He had assured his vendor, sometime prior to the transaction, that he
was solvent but “he knew these assurances to be false when he made them.”
For this reason he was declared “guilty of fraud” by a court of competent
jurisdiction in his native country. The Circuit Court of Appeals, in affirming
an order dismissing the writ of habeas corpus to release relator, said:

“We have no doubt that to obtain goods upon false representation
is an offense ‘involving moral turpitude’.”

In In re Needham, 364 IIl. 65, 4 N. E. (2d) 19, the Supreme Court of
Illinois said:

“Attempting to obtain the money or property from others by fraud
or false pretenses, whether through the use of the mails or otherwise
involves moral turpitude.”

See also Ponzi v. Ward, 7 F. Sup. 736.

Nishimoto v. Nagle (CCA 9th), 44 F. (2d) 304, was a habeas corpus
proceeding by an alien who, having entered the United States in 1919, was
ordered deported under the provisions of the Immigration Act on the ground
that he had been convicted in this country of a “crime involving moral turpi-
tude, committed at any time after entry.” It appeared that the alien involved
pleaded guilty to a charge of having issued five separate checks with intent
to defraud, the issuance of each check constituting a separate felony. The
Circuit Court of Appeals affirmed the District Court’s order denying the
writ. The question whether the offense involved constituted a “crime involv-
ing moral turpitude” within the meaning of the Immigration Aect does not
seem to have been contested in the appellate court. Apparently, the appel-
lant and the government, as well as the Court, assumed without question
the application of the statute,

Bearing on your question is In re Rothrock, 25 Cal. (2d) 588, 1564 Pac.
(2d) 392, a disbarment proceeding. The attorney therein involved drew four
checks in amounts ranging from $3.00 to $25.07 knowing that he had no
account in the bank. The question presented was whether the action of the
attorney in so drawing the four worthless checks constituted “moral turpi-
tude” within the meaning of the statute applicable to the proceedings. In
holding that it did, the Supreme Court of California said:

“It may be conceded that conceivably a bank account might be
innocently overdrawn through mathematical miscalculation and not in
the commission of an act of moral turpitude. But this clearly is not
such a case. The checks drawn by Rothrock and bank memoranda con-
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cerning them appear as exhibits in the record. They show that over a
period of several days checks were drawn by Rothrock on a bank in
which he had no account, and his acts in obtaining money by such means
certainly amount to moral turpitude.”

By his convictions upon his pleas of guilty in each of the three instances
involved in your inquiry, the violator has admitted that in each of the three
offenses involved he passed the worthless checks with intent to defraud.
In these circumstances, I am of the view that the violator involved has been
guilty of a “misdemeanor or gross misdemeanor involving moral turpitude”
within the meaning of M. S. § 617.75.

Accordingly, your specific inquiry is answered in the affirmative.

LOWELL J. GRADY,
Assistant Attorney General.

Clay County Attorney.
September 27, 1950. 341-i
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40

Detachment—Land separated from a school district by the Mississippi River
is not adjoining land within the meaning of M. 8. A. 122.15.

Facts

Independent School Distriect No. 1 Joint of Sherburne County borders
on the east side of the Mississippi River. An owner of real estate on the
west side of the river, in another school district, desires to have his land
detached from the school district in which it is now situated and attached
to District No. 1. I assume that he seeks to avail himself of the benefits of
M. S. A. 122.15.

Question

Is the land mentioned adjoining District No. 1 within the meaning of
M. S. A, 122,157
Opinion

The west boundary of Independent School Distriet No. 1 is not stated.
You merely say that the district borders the river. In any event, I assume
that the boundary is no further west than the middle of the river.
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The east boundary of the owner’s land is the high-water mark of the
river. This is a navigable water. The owner has a qualified ownership to
the low-water mark. See Dunnell’s Digest, Section 1067, Note 88, and cases
there cited. There is a space between the low-water mark and the middle
of the river. Accordingly, the owner’s land does not adjoin the west boundary
of the school district mentioned. The boundaries of the owner’s land and of
the school distriet are not contiguous.

CHARLES E. HOUSTON,
Assistant Attorney General,

Commissioner of Education.
August 3, 1950. 166-C

41

Dissolution—Annexation—Division of property and apportionment of out-
standing obligations—Tax levy—M. S. A., Sec. 122.17.

Facts

On July 14, 1947, Common School District No. 5 of Aitkin County, Minne-
sota, was dissolved by the County Board and attached to Independent Con-
solidated School Distriet No. 1. The county board made no special order
concerning the property of School District No. 5. Independent School Dis-
trict No. 1 proceeded to treat the property of School District No. 5 as belong-
ing to No. 1 and sold the schoolhouse and site situated within the boundaries
of School District No. 1 before it dissolved. The cash assets of District No. 5
at this time were $61.63. At the time of the consolidation District No. b was
the owner of a schoolhouse and a school site. The cash assets and the school
site were turned over to District No. 1 and School District No. 1 has subse-
quently sold the schoolhouse and has realized therefrom something over
$400.00, making total receipts of something over $460.00 from School Dis-
trict No. 5.

It has now developed that at the time of the consolidation School Dis-
triet No. 5 had outstanding a warrant of $254.30. Independent School Dis-
trict No. 1 now admits that it has an obligation to pay the amount of the
cash received by it on the warrant in question but insists that it is not bound
to pay the balance of School District No. 5's warrant although it has
received something over $400.00 from the sale of the District No. 5 property.
District No. 1 insists that it is incumbent upon the county auditor to levy a
special tax against the old School District No. 5 to pay the balance of the
order.

Question

Should a tax be imposed against the taxable property situated in the
area of former School District No. 5 sufficient to pay the balance due on the
warrant mentioned, and if not, what should be done by the county board?
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Opinion

The effect of what the board did was to unite two districts. The terri-
tory embraced within former School District No. 5 was annexed to the terri-
tory included in Consolidated School District No. 1. When this was accom-
plished, it was the duty of the county board, acting by authority of M. S. A.,
Sec. 122,17, to make a division of all money, funds, credits and property
belonging to such district and to make an award of such money, funds,
credits and property to the district affected by such change. It was the duty
of the board under authority of this section to apportion outstanding obli-
gations other than bonded indebtedness. This would include the outstanding
warrant because it was not bonded indebtedness. Such apportionment must
be such as the county board deems just and equitable. When the board has
by resolution made such division, it becomes the duty of the county auditor
to divide the money, funds, credits and property evidenced by the records
in his office pursuant to and as required by the resolution.

But from the facts stated it appears that the county board did not
perform this function imposed upon it by this section.

It would appear to me that the county board still has the duty to per-
form which it has not performed as required by Sec. 122.17. If the county
board shall apportion the property of School District No. 5 to Distriet No. 1
amounting to at least $461.65, it has the power to require School District
No. 1 to pay any outstanding warrant of District No. 5 as it shall find to be
just and equitable. Although I am not passing upon the facts, it would
seem difficult to conclude that out of $461.65 it is not just and equitable to
require Distriet No. 1 to pay $254.30 and interest.

The auditor does not levy taxes. The school district levies the taxes
and the auditor merely spreads them. But District No. 1 has no power to
levy taxes on a part of the territory embraced within the district and if it
levies any taxes, taxes will be levied against all of the taxable property in
the school district which makes the levy.

CHARLES E. HOUSTON,
Assistant Attorney General.

Aitkin County Attorney.
February 8, 1949. 166-C-3

42

Property — Athletic Field — Detached from school site — Acquisition by
purchase of board — No authority by voters required—M. S. A. 125.06,
subd. 2; 471.15, 471.16, 471.19.

Facts

School District No. 5 of Worthington has on hand sufficient money avail-
able to purchase an athletic field near the schoolhouse site but detached
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therefrom, which it wishes to acquire for the use of the school. The board
considers it necessary to acquire such ground.

Attention is called to M. S. A. 125.06, subd. 2, which requires authority
by the voters before a schoolhouse site be acquired by the district.

Question

May the board make this purchase without being authorized to do so by
the voters of the district?

Opinion

When a schoolhouse site is selected, it is done by authority of the voters.
What is a schoolhouse site?

“A ‘site,” according to Webster, is a seat or ground plot; and a mill
site is a place where a mill stands.” Miller v. Alliance Insurance Co. of
Boston, 7T F. 649, 6561; 39 W. & P. 347.

38 W. & P. 326:

“The term ‘school site,’ in its common acceptation, and as com-
monly understood, refers to a parcel of ground sufficient in size upon
which to erect a school building, and a yard surrounding the same to be
used as a playground for the children while at school. Board of Educa-
tion of Oklahoma City v. Woodworth, 214 P. 1077, 1083, 89 Okl. 192.”

February 5, 1940, an opinion of the Attorney General was rendered
(File 622B) wherein was considered the subject of acquisition by eminent
domain of ground for an athletic field for a school district. The acquisition
was being considered under the law relating to recreational programs con-
ducted by the school district. Therein it was stated that the law did not
give the right to exercise the power of eminent domain in acquiring ground
for recreational programs, but that the exercise of this power was limited
to grounds for a school site. It was concluded in this opinion that the
grounds to be acquired for recreational purposes were not a school site and
for that reason the power of eminent domain did not exist for its acquisition.

It appears that the reasoning in the first mentioned opinion was correct.

Report of the Attorney General for 1936, opinion No. 188 (File 622-B),
states with reference to Mason’s St. 1927, Sec. 2815 (1) (M. S. A. 125.06,
subd. 2) : “While this statutory provision has no direct bearing on the leasing
of lands by a school district for athletic purposes, we believe that it states
a salutary rule which should be followed in such cases.” This was a mere
expression of the writer of the opinion as to his philosophy of proper pro-
cedure from a policy standpoint, not from a legal standpoint. This opinion
concerns the law, not poliey.

Opinion dated December 13, 1937 (File 622-B), states that the school
board has authority to lease land to be used for athletic purposes even
though such contests are not curricular activities. But it states that the
question should be submitted to a vote of the people. The reason therefor
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is stated: “While this statutory provision has no direct reference to the
leasing of lands by a school district for athletic purposes, we believe that it
states the rule of law which should be followed in such cases.” It is noted
that the opinion does not say that the law mentioned applies. It merely
says that the writer is of the opinion that it should be followed. Again, it
is an expression of opinion on board policy.

Following the thought therein expressed, that the land being detached
was not a part of the school site and was not a school site, it appears to me
that the limitation in M. S. A. 125.06, subd. 2, requiring the approval of the
voters before a school site may be acquired by the board, does not apply to
the situation under consideration.

Accordingly, I am of the opinion that the school board may acquire
the tract for an athletic field without a vote of the people authorizing the
acquisition.

M. S. A. 471.15 is authority to the school district to operate a program
of public recreation and playgrounds. It may operate the program independ-
ently. Sec. 471.16. The facilities employed must be used primarily for, the
purpose of conducting the regular school curriculum and related activities.
See Sec. 471.19. '

CHARLES E. HOUSTON,
Assgistant Attorney General.

Commissioner of Education.
February 3, 1950. 622-B

43

Property — Building permit — Fee — May pay reasonable fee on applica-
tion for building permit under terms of city ordinance.

Facts

In Mankato there is an ordinance requiring building permits. A fee
is required for a building permit. It is contemplated that the district will
construct a school building in Mankato. Before the issuance of the permit,
the proper officer of the city has required the payment of the fee required
by the ordinance.

Question
May the school district pay a fee for a building permit to be issued?

Opinion
The city may charge a person procuring a building permit a reasonable
fee to cover the labor and expense of issuing the permit. The amount of

the fee may be graduated according to the estimated cost of the building.
City of St. Paul v. Dow, 37 Minn. 20, 32 N. W. 860.
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If-the school district purchased a tract of land upon which to build a
building and the land is conveyed by deed, the school district should and
would have the deed recorded in the office of register of deeds. A fee would
be charged for the recording. Without question, the district would pay the
recording fee. When the district acquired such land, it would undoubtedly
have the title examined by a competent examiner of titles. The examiner
would undoubtedly require a certificate from the register of deeds as to
liens filed in his office and as to judgments docketed in the office of the clerk
of distriet court, and as to taxes disclosed by the records in the office of the
county auditor and county treasurer. For each of these certificates, a fee
would be required and would be paid without question. The district would
probably require a certificate by the proper municipal officer concerning
liens by reason of special improvements benefiting the land, for which the
district would pay a fee. It might be important that the services of the
county surveyor be utilized in establishing the corners of the property and
the setting of monuments for which the surveyor would charge and the dis-
trict would pay a fee.

¥he payment of a fee for a building permit ordinarily invelves more
service furnished on the part of the city than the mere furnishing of a
certificate permitting the erection of a building. It involves the examination
of the plans and specifications of the proposed building, the inspection of
the building during the course of construction, and upon completion, as
stated in City of St. Paul v. Dow, supra, it is important that the materials
used in a building shall be of suitable strength and manufacture and that
the labor employed shall conform to approved practices, all of which is deter-
mined by inspection.

If the amount of the fee charged for the permit, under the terms of the
ordinance, is reasonable, I see no reason why the school district may not
pay such fee, as it may pay fees for other services.

CHARLES E. HOUSTON,
Assistant Attorney General.

Commissioner of Education.
June 29, 1949, 59-A-9

44

Property — Eminent domain — Discontinuance of proceedings upon motion
of petitioner.

Facts

Independent School District No. 69 of Sibley County commenced con-
demnation proceedings for the purpose of acquiring certain land adjacent
to its school grounds for playground purposes. Commissioners were appoint-
ed by the court and they made their report to the court, fixing the amount
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of damages to be paid by the school district to the landowners. The school
board is of the opinion that the award of the commissioners is excessive in
amount.

Question

Has the school board the right to dismiss the proceedings and abandon
the taking of the property after the commissioners have made their report
and award?

Opinion

Eminent domain proceedings are conducted by authority of M. S. 1949,
c. 117. Such proceedings are not a civil action. Civil actions are commenced
in district court by service of a summons. M. S. 1949, 543.01. Hence, M. S.
1949, 546.39, relating to dismissal of civil actions, does not apply in eminent
domain proceedings.

After the court has acquired jurisdiction, it controls the proceedings.
It is my opinion that the petitioner may move the court for an order dis-
continuing the proceedings upon the ground that the cost of acquisition of
the land is excessive. The court cannot compel the petitioner to go forwang
with-the proceedings if the petitioner has not taken possession of the real
estate, title to which is sought to be acquired by such proceedings. Title
does not pass until the damages are paid. But after possession is taken, the
petitioner may not recede from his position.

In circumstances such as these, it seems to me to be proper practice
to give notice of motion that the petitioner will move the court for an order
discontinuing the proceedings.

CHARLES E. HOUSTON,
Assistant Attorney General.

Independent School District No. 69, Arlington, Minnesota.
September 26, 1950. 817-0

45

Property — Playgrounds — School boards may accept gifts — May install
playground equipment, quasi school activities — May not lease grounds
needed for school purposes — Liability of school district for damages
arising from tort due to negligence—M. S. A. 125.08, subd. 2; 125.06,
subd. 15.

Facts

In Walnut Grove there is an unincorporated baseball club. It has been
using a baseball diamond on the grounds of Independent School District
No. 23. This club is not in any way connected with the school. The members
of the club desire to play night games. For this purpose, they wish to erect
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bleachers and lights. The installation of lights involves the erection of
towers and the expenditure of a considerable sum of money. The ball club
proposes to pay about $6,000 to finance the project, which is approximately
one-half of the total estimated expenditures. The club proposes to allow
the school distriet to use the equipment so to be installed and it wishes to
have a lease at a nominal rental for the use of the club for its practice and
games. It proposes that the school have the use of the baseball diamond
at other times.

Questions

1. Can the members of the School Board, for the Distriet, accept the
money or the property in the form of lights, towers and bleachers?

2. Can the District appropriate moneys to complete the program?

3. If the first two questions are answered affirmatively, to what extent
can the School Board lease out the diamond to the ball club and
what restrictions are there on its power?

4. May the School Board permit the ball club to build the bleachers on
the school property or would it be necessary to have the bleachers
built by the School District after bids according to approved plans
by architects and/or engineers? -

6. What would be the liability of the School District or the individual
members of the School Board for injuries to spectators or players
in games the'local ball club played upon the school owned property ?

Opinion

See opinions of the Attorney General, dated July 19, 1949, and April 18,
1949, File 169-B-1.

M. S. A. 125.08 is authority for the board in an independent district to
accept gifts for any proper purpose and apply the same to the purpose
designated. So, if the donor intends the $6,000 to be a gift to the school
district, to be used in the installation of lights, towers and bleachers, here
is the authority under which the board may accept the same.

M. S. A. 125.06, subd. 15, authorizes the school board, after a vote by
the people of the district authorizing such procedure, to take charge of and
control all school and quasi school activities of the teachers and children of
the public schools in that distriet held in the school buildings or held on the
school grounds, or under the direction of the school board. To that end it
may adopt rules and regulations for the conduct of athletic, oratorical,
musical, dramatic and other contests and entertainments in which the schools
of the district or any class or pupils therein participate. It is observed that
all money received on account of such entertainments or contests goes to
the school treasury and is known as the school auxiliary fund, to be dis-
bursed for expenses connected with such entertainments or contests or other-
wise by the school board. In my opinion, it follows that the school board
may make disbursements necessary to carry on such activities. If the school
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district has the funds, and the school board considers it necessary after
having entered upon such a program, it is my opinion that the board has
the power to appropriate necessary money available for that purpose.

The school board has no express authority to put others in possession
of school property by lease to the exclusion of the school where the school
has use for the property. Exclusive possession in the lessee is a right of a
lessee. It appears to me from the statement of facts and the consideration
of the entire problem that a lease is really not desired in this case. What
the ball club wants is permission of the school board to use the baseball
grounds. This permission may be granted without giving a lease. I see
no objection to granting permission to use the ball grounds when the school
itself does not have need for it and the board may make regulations con-
cerning the use of the grounds so that the use by the ball club will not pre-
vent the school from using such grounds at reasonable times and will permit
the use of such grounds by the ball club at times when the school does not
need to use them. The school must have first consideration, of course,
because the property belongs to the school district and it is held by the
school district primarily for school purposes.

It occurs to me that there is no good reason why a definite and certain
contract could not be carefully prepared to provide for the needs both of
the school and the ball club. This contract should be made in connection
with the gift of $6,000. It should contain all the conditions upon which the
gift is made and when the school district accepts those conditions, then the
gift is accepted subject to the conditions. The contract is the important
thing. I see no reason why someone other than the school district may not
do the actual physical work of building these structures contemplated so
long as they are built with the approval of the school board. The plans and
specifications therefor should be approved by the school board, after which
I see no objection to a contract being made by the person making the gift.
But so long as the school distriet is furnishing another $6,000, it might be
better that the school district make the contract and in that event the plans
and specifications which the school distriet provides should have the approval
of the donors of the $6,000.

I am unacquainted with any theory of law which would impose upon
the school distriet any liability to pay damages incurred by spectators at
games in which the school district does not participate. In Emmons v. City
of Virginia, 152 Minn. 295, 188 N. W. 561, it was held that upon the ground
that municipal corporations are not liable for negligence in the performance
of governmental functions, a eity, which, through its park commission, pro-
vided free to its inhabitants instrumentalities for diversion or exercise in a
public park, is not liable to persons injured while using such instrumentali-
ties because defective or out of repair due to negligence of the city, its
servants or agents.

In the opinion in that case, the Supreme Court said:

“In the discharge of duties placed on municipal corporations by
law they and their servants are regarded as governmental agencies, and
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not answerable for negligence at the suit of a private party. Especially
is this true of quasi municipal corporations.”

The opinion cites the case of Snider v. City of St. Paul, 51 Minn. 466,
53 N. W. 763, 18 L. R. A. 151, and said in that case the city was held:

“k * % not liable to the one injured because of the negligence of the
city’s servants in operating an elevator in its city hall. The liability
of such a corporation for negligence in the care of its streets is there
stated to be an exception to the rule which might be rested upon cer-
tain special considerations of public policy or upon the doctrine of stare
decisis.”

And again the court said:

“Cities, through park and school boards, have of late provided play-
grounds equipped with various instrumentalities for exercise and amuse-
ment. Where this is done for the public good and gratuitously, the cities
and their servants are to be regarded as agencies of the government,
and are not acting in a proprietary character. The weight of authority
and the better reasoning is to that effect, as will be found upon exam-
ination of the opinions above cited.”

Again, the court quoting from Bolster v. City of Lawrence, 225 Mass.
387, 389, 114 N. E. 722, L. R. A. 1917B, 1285, said:

“The municipality, in the absence of special statute imposing lia-
bility is not liable for the tortious acts of its officers and servants in
connection with the gratuitous performance of strictly public functions,
imposed by the mandate of the Legislature or undertaken voluntarily
by its permission, from which is derived no special corporate advantage,
no pecuniary profit, and no enforced contribution from individuals par-
ticularly benefited by way of compensation for use or assessment for
betterments.” ’

CHARLES E. HOUSTON,
Assistant Attorney General.
Commissioner of Education.
October 27, 1949. 159-B-1

46

Property — Schoolhouse — Construction — Bids — Contract must be let on
lowest responsible bid — M. S. A. 125.18.

Amendment of bid — Withdrawal of bid — Modification of contract during
progress of work on incidentals.
Facts

A common school district, after necessary preliminary proceedings,
advertised for bids for the construction of a new schoolhouse. Two sealed
bids were submitted and upon being opened, one was found to be for $9,598
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and the other $11,592. The school board thereupon accepted the lower bid.
The bids were in writing and the school board made written minutes of its
acceptance of the low bid.

After the low bid was accepted, the low bidder discovered that he had
made an error of $872, which reduced his bid in that sum less than he
intended it to be. The bidder is responsible, The board considers the season
too far advanced to readvertise for bids. In fact, it has not yet released
the bidder.

Questions

1. May the school board rescind its acceptance of the low bid and per-
mit the low bidder to withdraw his bid, and then accept the high bid?

2. May the school board permit the low bidder to amend his bid so as
to add $872 to the bid price, making it $10,470?

3. May the school board have additional work over the contract done
on the school in excess of $500 without advertising for bids?

4. May additional work be done over and above the contract on the new
school without a vote of the people of the district?

Opinion

The school board may not rescind its acceptance of the low bid, permit
the withdrawal of the low bid and accept the high bid. When the low bid
was accepted, the hidder who made the high bid was released from his bid
and you do not say that he is willing to enter into a contract upon the basis
of his bid. The only ground upon which the board would be authorized to
accept the high bid would be that it considered the low bidder irresponsible.
I understand that he is considered responsible.

See L. 1949, c. 105, M. S. A. 125.18.

Permitting the bidder to amend his bid is in effect permitting a bidder
to bid without advertising. He has had the benefit of competitive bids
before he makes his amended bid. The only bid that he made pursuant to
the invitation was the sealed bid filed.

I do not consider your third and fourth questions as pertaining to the
fact situation which you submit. But I may add if the school board discovers
during the progress of the construction of the schoolhouse, that some inci-
dental work should be done which is not contemplated by the original con-
tract and the need for which was not known when the original contract was
made, the contract might be amended in such particular if provision therefor
is made in the specifications upon which other bidders had the opportunity
of bidding, otherwise not.

This additional work must be incidental to the work contemplated when
the building was built. For example, if the contract called for a three-room
schoolhouse, it would not be incidental to the execution of that contract to
increase the size of the building and make it a four-room schoolhouse. If
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the contract and specifications required one coat of paint on the woodwork
and walls and the board subsequently decided to add another coat of paint
because of the discovery of some fact not known when the original contract
was made, I would say that the original contract might be amended in that
respect.
CHARLES E. HOUSTON,
Assistant Attorney General.
Mower County Attorney.
November 4, 1949. 707-A-12

47

Property — Schoolhouse — Sites — Authority to school board to acquire a
site for a schoolhouse must identify the land to be acquired on the ballot.
Opinion of May 26, 1939, File 622i-2, disapproved—M. S. 1949, 125.06,
subd. 2.

Facts

Independent School District No. 24 of Hennepin County held an election
last month. The questions submitted were by ballot which reads as follows:

“OFFICIAL BALLOT
Tuesday, May 16, 1950

INDEPENDENT SCHOOL DISTRICT NO. 24
of Hennepin County, Minnesota

‘Shall the School Board of School District No. 24,
Hennepin County, State of Minnesota, be author-
ized to acquire from available funds additional
land for school building sites to-wit:

(1) 8 to 10 acres, more or less, in the neighbor-
hood of 48th and Forest, Village of Crystal?

(2) 8 to 10 acres, more or less, in the neighbor-
hood of 26th Avenue and Noble, Village of
Golden Valley ?

INSTRUCTIONS TO VOTERS: If you wish to vote in
favor of purchasing said properties mark a cross (X) in
the square opposite the word ‘YES.” If you wish to vote
against purchasing said properties, mark a cross (X) in the
square opposite the word ‘NO.

YES - - - - - - @O
NO------D"

The result of the ballot was 920 yes votes and 203 no votes.
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Questions

1. Does the description as presented on the ballot permit purchase
without additional permission by the voters?

2. If an additional vote is necessary, would each school site need to be
more fully described as listed on the ballot? Must they also be voted
upon singly, each as a separate site?

Opinion
M. S. 1949, 125.06, subd. 2, provides that:

“When authorized by the voters at a regular meeting or election
or at a special meeting or election called for that purpose, it (the
school board) may acquire necessary sites for school houses, or enlarge-
ments or additions to existing school house sites * * *.”

What did the voters authorize by this ballot? A favorable vote informed
the board that it was authorized to acquire 8 to 10 acres in the neighbor-
hood of 48th and Forest, Village of Crystal and 8 to 10 acres in the neigh-
borhood of 26th Avenue and Noble, Village of Golden Valley. If the present
owner of 8 to 10 acres of land in the neighborhood of 48th and Forest, Vil-
lage of Crystal, should make a deed to the school district, using that exact
description, what would the school district acquire by the deed? And if the
second supposed description were contained in a deed by the owner of
8 to 10 acres in the neighborhood of 26th Avenue and Noble, Village of
Golden Valley, what would the school district acquire? The statute says
that the board may acquire necessary sites for schoolhouses when authorized
by the voters. Neither one of these supposed descriptions describes any site.
They just make general reference to a neighborhood. The area is not
mentioned. The boundaries are not mentioned. No corners are described.
No monuments are stated. No courses and distances are even suggested.
Without the description of a site, I fail to see how the voters have authorized
that a site be acquired. For these reasons, my answer to the first question
is “no.”

In the event of another election, I suggest that a description be incor-
porated in the ballot for each tract intended to be acquired. If it is the
intention that both sites be acquired, as appears from the ballot, there is
no objection to including both sites in the ballot. If only one is to be acquired,
that intent should be plainly indicated.

CHARLES E. HOUSTON,
Assistant Attorney General.

Commissioner of Education. 4
June 2, 1950. 622-i-2
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47-A

Property — Schoolhouse — Sites — Buildings — Sale — Granting ease-
ment for street — Election — ‘““Authorized by voters at” construed—
M. 8. 1949, Sec. 125.06, Subd. 2.

Facts

“The School Board of Independent School Distriet No. 39, of Eveleth,
Minnesota, is submitting two special questions to the voters of the
District at the annual school election on May 16.

“One question is for authorization to the Board to dismantle and
sell a vacant school building, and the other question is for authorization
to the School Board to grant an easement for a strip of school land for
public street purposes.”

Question

“Is the result of the election to be declared on the basis of a
majority of the total vote cast at the election, or may the result he
based on the basis of a majority of the voters voting on each particular
question?”

Opinion

The language with which we are here concerned is that portion of Min-
nesota Statutes 1949, Section 125.06, Subd. 2, which reads as follows:

“When authorized by the voters at a regular meeting or election
or at a special meeting or election called for that purpose, it may * * *
sell or exchange school houses or sites and execute deeds of conveyance
thereof.”

The lack of more specific language in the foregoing provision creates the
doubt which has caused the submission of your question. There is a marked
divergence of opinion among the courts of the several states upon the ques-
tion before us. We deem it proper to follow the rule of the Supreme Court
of Minnesota as laid down in Dayton v. City of St. Paul, 22 Minn. 400,
64 N. W. 20, which is the only case which we have found in this state that
appears to be controlling in the question before us.

We must start with the premise that the language quoted above means
when authorized by a majority of the voters at a regular meeting or election
or a special meeting or election called for that purpose. This leaves unan-
swered the question what constitutes a majority of the voters. In Dayton v.
City of St. Paul, supra, on page 402, the court said:

“The precise meaning of the words, ‘that a majority of the voters
present and voting shall have ratified such alterations or amendments,’
is not very clear. The doubt is as to what is intended by the words,
‘voters present and voting.” Do they mean the voters present and voting
upon the proposed amendment, or do they mean, in case the amendment
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shall be submitted (as the legislature may submit it) at an election for
other purposes, the voters who may be present and take part in the
election for such other purposes?”

The court then said:

“k * * that the words refer to the voters who are present and vote
upon the proposition submitted to the electors, without respect to those
who may be present and vote for other purposes at any election which
may be held at the same time and place at which the proposition may,
for reasons of convenience or other reasons, be submitted; * * *.”

On page 403 the court laid down “the general rule, in affairs of govern-
ment, that an election, or a voting, whenever called for, is to be determined
by the votes of those who vote to fill the office which is to be filled, or for or
against the proposition which is to be adopted or rejected, and not by count-
ing, on either side, those who do not vote at all. To take a case out of this
general rule requires a clearly manifested intention to apply a different
one, * * *.”

In the language of Sec. 125.06, Subd. 2, quoted above, we find no
language which clearly manifests the intention of the legislature to apply
a different rule than the general rule stated by the court in Dayton v. City
of St. Paul, supra.

In our opinion the result of the election upon each of the questions
submitted to the voters at the general election is to be determined by the
votes for or against the specific proposition by the voters voting thereon,
and not by counting, on either side, those who do not vote at all.

. GEO. B. SJOSELIUS,
Deputy Attorney General.

Eveleth School Attorney.
May 10, 1950. 622-i-8

48

Property — Schoolhouse — Sites — Title — Additional land for may not be
acquired subject to life interest—M. S. A. 125.06, Subd. 2.

Question

May a school distriet under authority of M. S. A. 125.06 purchase real
estate in Albert Lea adjoining the present schoolhouse site when such
acquisition would make such site contain one block of land, the land to be
acquired being subject to the life estate of the present owners?
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Opinion

The right of a school district to acquire land for a schoolhouse site,
either by purchase or condemnation, is based upon necessity. If it is not
necessary, public money should not be expended to acquire it. If it is
necessary, it is because the public immediately needs it. In the case under
consideration, the present owners are of advanced age. The remaining
span of their lives may not be long. But nevertheless the question contem-
plates purchase subject to life estates. The purchase does not contemplate
a fee simple interest.

In my opinion when the public acquires land for a schoolhouse site,
whether by purchase or condemnation, the law contemplates the absolute
ownership by the public, free from the claim of any other person of any
right thereto or interest therein.

It is therefore my conclusion that the school district may not acquire
such land subject to such life interests.

CHARLES E. HOUSTON,
Assistant Attorney General.

Commissioner of Education.
June 29, 1949, 622-i-1

49

Pupils — Physical examinations — Medical treatment — Districts not liable
for expense of physical examination and medical treatment for athletes
nor for damages sustained by athletes in taking part in athletics.
Opinion of Aug. 7, 1931, File 1569-B-7, followed.

Facts

An opinion of the Attorney General, File 159-B-7, dated August 7,
1931, stated that a school district has no liability for the payment of the
expense of physical examination of pupils taking part in athleties, is not
liable for medical treatment in case of injury to persons taking part in school
athletics, and is not liable for damages resulting from personal injuries
received by a pupil taking part in athletics. That opinion states that school
districts are organized to discharge governmental functions. It states that
the funds of the district are derived from taxation and may only be expended
for school district purposes.

Question
Whether that opinion is the present opinion of the Attorney General.
Opinion

1 consider the opinion to be sound and that it should be followed.
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In Berman v. Minnesota State Agricultural Society, 93 Minn. 125, 100
N. W. 732, we read:

“k ¥ * The state may and must commit the discharge of its sovereign
political functions to agencies selected by it for that purpose. Such
agencies, while engaged exclusively in the discharge of such public
duties, do not act in any private capacity, but stand in the place of the
state, and exercise its political authority. Therefore, when the state
creates public corporations solely for governmental purposes, such cor-
porations, while engaged in the discharge of the duties imposed upon
them for the sole benefit of the public, are clothed with the immunities
and privileges of the state; and no private action, in the absence of an
express statute to that effect, can be maintained against them for
negligence in the discharge of such duties. Lane v. Minnesota State
Agric. Soe., 62 Minn. 175, 64 N. W. 382.”

CHARLES E. HOUSTON,
Assistant Attorney General.

Public Examiner.
May 17, 1950. 159-B-7

50

Reorganization—Election—Expenses of election should be paid by county
under M. S. A. 122.54—Payment when proposed district includes terri-
tory in more than one county discussed—Opinion dated May 10, 1949,
as to payment of expenses by county reversed.

Facts

“Pursuant to M. S. A., Sec. 122.52, the final report of a county
school survey committee, recommended reorganization and the county
superintendent called an election and the same was conducted. Included
in the districts participating in the election were seven in one adjoining
county and four in another adjeining county but the major portion of
the territory was within X County, the county whose superintendent
called the eelction. Expenses were incurred for forms for notices of
election, ballots, ete. * * *”

Questions

“Are those expenses a valid claim against X County by the superin-
tendent of schools? May X County in turn collect from the other coun-
ties the proportionate share for the seven districts and four distriets in
those adjoining counties? If not, how are those election expenses to be
paid ?”
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Opinion

You are advised that the proper and necessary expenses of the election
should be paid by the county in accordance with the provisions of M. S. A.
122.54 and the part thereof which provides:

“The county board shall, and is hereby authorized to levy sufficient
taxes in excess of any existing limitations to defray the necessary
expenses incurred under the provisions of this act by the county super-
intendent and the county survey committee including travel expenses,
sustenance or clerical assistance, forms, reports, publications and other
expense in connection with the conduct of the survey.”

Under M. S. A. 122,52, as amended, a vote on a final report must be held
and the election is called by the county superintendent of the county in
which the distriet or territory, or major portion thereof, is located. The
election is to be held and the vote canvassed and reported in accordance with
M. S. A. 122.21. This section relates to elections held on proposed consoli-
dations.

It is further provided under Sec. 122.52, subd. 2, as amended, that the
county superintendent, with the approval of the county survey committee,
shall determine the date of the election. This subdivision further directs
the county superintendent, with the approval of the committee, to appoint
three election judges who shall be school board members, if available, for
each polling place. They act as the clerks of the.election, canvass the ballots
and submit them to the county superintendent and survey committee.

A reading of the entire school reorganization act indicates clearly to us
that expenses incurred in holding the election are expenses incurred under
the provisions of the act and are a type of expense that the legislature in-
tended should be paid as part of the responsibilities of the county superin-
tendent and the survey committee in the performance of their acts. The leg-
islature chose to place the responsibility for calling and holding the election
on the county superintendent and it appears that it was intended that the
county should pay the cost.

You have further inquired as to the right of County X to collect propor-
tionate shares of the expenses from adjoining counties which contain certain
of the districts included in the report of the survey committee. We believe
that this question is one of practicability. If the other districts had survey
committees and their county board or boards elect to pay a proportionate
share, we feel that it would be within their right to do so. If, however, such
other counties did not have a survey committee, or, if having a survey com-
mittee, the county board or boards declined to pay the same, it is our opinion
that the expenses should be paid by X County.

Opinion dated May 10, 1949, File 166E-4, as to payment of expenses by
county, reversed.
J. A. A. BURNQUIST,
Attorney General.
Wadena County Attorney.
February 17, 1950. 166-E-4
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51

Reorganization—Election—Vote—L. 1947, c. 421, as amended by L. 1949,
c. 666; M. S. A. 122.52, 122.21, 122.40, 131.01, 645.08 (2), 645.16.

Facts

“The Hennepin County Survey Committee in its final report recom-
mended that School District ‘A, Distriet ‘B, District ‘C,” and District
‘D, be united through reorganization into a single school district.

“Districts ‘A’ and ‘B’ are each ‘Urban School Districts’ in that Dis-
triet ‘A’ maintains a high school and District ‘B’ maintains a graded
elementary school. Each of Districts ‘C’ and ‘D’ maintains an ungraded
elementary school and are designated ‘Rural School Districts.” (See
Laws 1947, Chap. 421, Sec. 1, subds. 4 and 5; M. S. A., Sec. 131.01.)

“The County Superintendent of Schools with the approval of said
survey committee is about to submit to the voters residing in the pro-
posed school district the question of reorganizing said existing districts
in accordance with the recommendations contained in said final report.

“Laws 1947, Chapter 421, Sec. 13, as amended by Laws 1949, Chap-
ter 666, Sec. 8, definitely provide that the rural school districts included
in any such reorganization, vote as a single unit, but a question has been
raised as to the manner of taking and counting the vote where the
reorganization includes more than one urban district.”

Question

“Do the two ‘Urban School Districts’ vote as one unit and is the
vote counted as such unit? Or does each Urban District vote as a single
unit and is the vote cast in each urban district counted separately?
Stating it differently: To carry, must the proposition to reorganize
receive a majority vote in each of the urban school districts ‘A’ and ‘B,
counted separately, plus a majority of the vote cast in the territory
(voting as a unit) outside of said urban districts?”

Opinion
Sec. 8, supra, amended M. S. A. 122.52. We consider Subd. 1 thereof.

This relates to the election held on the adoption of the report of the survey
committee.

It is there provided that notice shall be given, the question submitted,
the election held and the vote canvassed and reported in accordance with the
provisions of M. S. 122.21, except that the filing of the petition shall not be
required and the ballot shall read “For Reorganization” and “Against Reor-
ganization.”

Now consider M. S. 122.21. It requires that the county superintendent
cause posted notice of election to be given in each district or portion of
distriet affected. Published notice is also required in some cases. The notice
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specifies the time and place of an election or special meeting to vote on the
question of consolidation. The duties of the county superintendent at the
meeting are specified. The vote taken at the meeting is by ballot. The officers
certify the result to the county superintendent. It further provides that in
case of consolidation of one or more rural districts, or parts of districts,
with a school district in which there is maintained a state high or graded
elementary school, election on consolidation shall be effected by a vote of
the rural school districts only, in the manner provided by this section, and
by the approval of such consolidation by the school board of the district in
which is maintained a state graded or high school.

Then this 1949 law goes on to provide that in any school district main-
taining a graded elementary or high school, or both, which is located within
the proposed reorganized district, one or more voting precincts shall be
established wholly within the limits of such urban school district. It is fur-
ther provided that within that part of the district or territory proposed to
be reorganized lying outside the limits of such urban school district, one or
more voting precincts shall be established. It provides that the proposition to
‘reorganize such school district shall not be deemed to have received a
majority of the votes cast upon the proposition or to carry unless a majority
of the votes cast within such urban school district and a majority cast in
such territory outside of such urban school district each are in favor of
establishing such school distriet. In so far as these enactments are incon-
sistent, we give force to the 1949 law.

You state:

“We take the view that in this reorganization, there are three dis-
trict voting units, namely: (1) Urban District ‘A’; (2) Urban District
‘B, and (3) the combined Rural Districts ‘C’ and 'D’; and that to effect
the reorganization, the proposition must receive a majority vote in each
of said three units, counted separately.”

A suit is now pending in Hennepin County, Charter v. Scott, et al.,
involving this law. In conference with one of the attorneys for the plaintiff,
he has outlined his views on the law, which have been of assistance in con-
sideration of the problem.

It appears that while you relate that two of the districts are urban and
two are rural, it is claimed by the attorney in the Charter case that all four
districts involved in the election are urban. This is mentioned although that
fact, if true, does not change the conclusion here reached.

Some reference has been made to an opinion of the Attorney General,
File 166E-4, dated May 7, 1948. That opinion was written before the 1949
enactment. The law has been changed since the opinion was written and
we may properly disregard it in the consideration of the problem.

An urban school district, according to M. S. A. 122.40, L. 1947, C. 421,
Sec. 1, Subd. 5, is one which maintains a graded elementary or secondary
school as defined in M. S. A. 131.01, Subd. 2 (1), (8), (4), (5), (6), (T)
and (8).
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A rural school district was defined by the same section in Subd. 4 to be
a school district which maintains an ungraded elementary school as defined
in M. S. A. 131.01, Subd. 2 (2).

We have seen that M. S. A. 122,562, as amended by L. 1949, C. 666,
Sec. 8, requires that in an urban district a voting precinet or precinets shall
be established. That is to say, at least one such precinet shall be in each
urban district. It is further provided that the proposition submitted at the
election shall not be deemed to have carried unless it carried in such urban
district. What does “such” mean? It must mean in any urban district —
in every urban district.

In construing this statute we are justified in considering that in the use
of the singular (school district), the legislature included the plural (school
districts). This is consistent with the manifest intent of the legislature.
It is not repugnant to the context of the statute. M. S. A. 645.08 (2). The
object of all interpretation is to effectuate the intention of the legislature.
M. S. A. 645.16. We must consider the object to be attained, and the conse-
quences of a particular interpretation.

As we read the 1947 and the 1949 acts, it appears that the legislature
did not intend that one urban district more populous than another urban
district should in the election on that account have a greater voice than the
smaller community. It appears that when both the large and the smaller
districts desire to unite, such end will be accomplished. But the mere carry-
ing the proposition in the larger urban district shall not override the vote
in the smaller urban district which votes separately and in which the votes
are counted separately. This appearing to be the spirit of the law, it should
be so read and so executed.

Accordingly, it is my view that the law now requires that in each urban
district (whether one or several) the people vote and their vote is separately
counted. In the territory outside the urban districts, the people vote as a
unit, separate from urban districts. In order that the proposition carry, the
majority of the votes cast must favor the proposition counting separately
the votes cast in each urban district and in the area outside the urban
districts.

CHARLES E. HOUSTON,
Assistant Attorney General.
Hennepin County Attorney.
November 10, 1949, 166-E-4

52

Reorganization—Name—For reorganized district M. S, 1949, Secs. 122.40-
122.57, should conform to Seec. 122.01.

Facts

By authority of M. S. 1949, Secs. 122.40-122.57, the proceedings there
outlined have been had with the object of reorganizing several school dis-
tricts embracing territory in Carver and Hennepin counties with the ultimate
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purpose of making one district out of the entire area. After the election was
held, the county superintendent made an order as required by Sec. 122,62 (4).
The order specified that the name of the newly reorganized distriet should
be No. 7. One of the former districts included in the newly reorganized
district was named Minnetonka Independent School Distriet No. 7 of Henne-
pin County, Minnesota.

Question
What is the correct name of the new district?
Opinion

M. S. 1949, Sec. 122.01, Subd. 1, requires that all school districts shall
be numbered consecutively in each county and shall each be known as

.'School District No. ... of coriiriiececenae County. A
dlstnct When situated in two or more countles, shall be known as Joint
............... I 111 RS . I e [ DO WO (/' 1 ', S0 £, (),

of County.

The newly created district is a new entity. Since the statutes require
consecutive numbering, it is my opinion that it should not bear the number
of a former existing school district but should have the next number higher
than the highest number of any school district in Hennepin County at the
time that it came into being. The same number selection should apply in
Carver County. Upon the facts stated, it is my opinion that the name of
the new school district should be Joint Independent School District No., ...
of Hennepin County and No. ....... of Carver County.

CHARLES E. HOUSTON,
. Assistant Attorney General.
Commissioner of Education.
May 11, 1950. 166-E-4

53

Reorganization—Officers — Election after organization complete—Nomina-
tions for office—M. S. A. 124.05, 122.55.

Facts

The county superintendent of Pine County has called your attention to
M. S. A. 12255, L. 1949, C. 666, Sec. 10, amending L. 1947, C. 421. Subd. 1
of this section reads:

“Upon reorganization, candidates for school board may be nomi-
nated in the manner provided in Minnesota Statutes, Section 124.05, the
superintendent of the county who issued the order of reorganization
performing the duties therein specified to be performed by the clerk.”
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Questions

1. “Does the section permit diseretion in whether or not Minnesota
Statutes 1945, Section 124.05, shall be used in proceeding to election
of school board members, or

2. “Is some other sort of discretion applied?

3. “In case candidates file for election to the school board under Section
122.55, must the provision be followed as specified in Minnesota
Statutes 1945, Section 124.057”

Opinion

The first question is answered “no.” In my opinion, Subd. 1 means that,
when school districts are reorganized under the authority of this law, when
and if nominations are made before election of members of the school board,
such nominations shall be made as provided in Sec. 124.05 of the statutes.
In case such nominations are so made, the superintendent of schools who
issued the order of reorganization will perform the duties specified in See.
124.06 to be performed by the clerk of the distriet.

There is no choice of methods of nominations. When nominations are
made, they are made as so specified. The rules laid down in See. 124.05 as
modified by See. 122.55, Subd. 1, must be followed. There is no option.

CHARLES E. HOUSTON,
Assistant Attorney General.
Commissioner of Education.
January 13, 1950. . 166-E-4

54

School Board—Meetings—Executive sessions—Public entitled to admission
to board meetings when board is not in executive session.

Questions

“Is a regular or special monthly session or meeting of a school
board of an independent school distriet a public meeting so that non-
members, just citizens of the community, would be entitled to be present
at this meeting?

“Is it permissible for the school board of an independent school
district to exclude persons from attending their regular or special called
meetings ?

“May the school board of an independent school district exclude
private citizens from their meetings where they are in the so-called
executive sessions for the purpose of considering such things as setting
salaries and letting contracts ?”
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Opinion

The public is entitled to attend meetings of a school board except when
it goes into executive session.

When a board is in executive session, it has the power to exclude persons
not members of the board. This is discretionary with the board and cannot
be controlled by any outside authority. Of course, it goes without saying
that all sessions cannot be executive. The public is entitled to admission at
board meetings when the board is not in executive session.

CHARLES E. HOUSTON,
Assistant Attorney General.
Waseca County Attorney.
November 16, 1949. 161-A-16-b

55

School Board—Powers—Kindergarten—Common school district may main-
tain—DM. S. A. 125.06, Subds. 1, 9; 125.08, Subd. 1; 128.081, Subd. 1; 131.01,
Subds. 1, 2; 128.081, Subd. 1.

Opinion of April 9, 1941, file 169K, superseded.

¥ Question
May a common school district maintain a kindergarten?

Opinion

On April 9, 1941 (169K), an opinion was rendered wherein it was stated
that a common school district “has no legal authority for maintaining a
kindergarten.,” Upon reconsideration, it appears that that opinion would
have been more nearly correct if it had stated that there is no express statu-
tory statement that a common school district is authorized to maintain a
kindergarten.

M. S. A. 125.06, Subd. 1, states: “The school board shall have the general
charge of the business of the district * * * and of the interests of the
schools thereof.” Subd. 9 of that section states: “It shall superintend and
manage the schools of the district; adopt, modify, or repeal rules for their
organization, government, and instruction * * *; prescribe textbooks and
courses of study; * * *.”

See. 125.08, Subd. 1, states: “The school board of any independent school
district may establish and maintain one or more kindergartens * * *.”

I consider the last section cited declaratory of the law and not a grant
of power. It appears to me that before the enactment of that section the
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independent districts had the power which the law there declares. It is
merely an example of much legislation declaring what the law is rather
than the creation of a new right.

We see that under Sec. 125.06, pursuant to the broad authority of the
board, which has charge of the business of the district, it may determine
what shall be taught in the school, with the exception of those things which
the law forbids. For example, it may not teach the distinctive doctrines or
creeds of a religious sect. Opinion of Attorney General (172K), March 10,
1943. But it has charge of the interests of the schools. If the board is of
the opinion that the interests of the schools require that a kindergarten be
maintained, then it is within the discretionary powers of the board to estab-
lish and maintain one. The board manages the schools. It organizes them.
It governs them. It provides the courses of instruction. The law does not
say that Spanish, Greek, French or the Scandinavian languages may be
taught. But if the board should decide that one or more of such languages
should be taught in the school it has the power to establish and maintain
such a course.

The main distinctions between a common and independent district are
that the common district has three directors; while the independent distriet
has six. In the common district the electors levy the taxes at the annual
meeting; while in the independent district the board levies the taxes. The
distinction is principally in the organization of the districts. In the main,
the powers are the same. The statutes in defining the powers, in most
instances, make no distinction between common and independent districts.
No good reason for a distinction appears upon the question under consider-
ation.

All public schools are classified either as elementary or secondary. Sec.
131.01, Subd. 1. An elementary school includes all schools below the grade
of a high school. Subd. 2.

The legislature in the laws relating to special state aid has established
rules under which such aid is computed. M. S. A., Sec. 128.081, deals with
computation of basic aid. The term “pupil unit” is defined. In Subd. 1 we
read: “In an elementary school, for kindergarten pupils attending half-day
sessions throughout the school year, one-quarter pupil unit and other ele-
mentary pupils, one pupil unit.” This language does not indicate that the
legislature made a distinetion between common and independent school dis-
tricts in respect to their respective rights to maintain a kindergarten. On
the other hand, it does indicate that a kindergarten is included within an
elementary school and that kindergarten pupils are elementary pupils.

In Sinnot v. Colombet, 107 Calif. 187, 40 P. 329, 28 L. R. A. 594, it is
stated that the charter of the school district declared that the board of
education shall have power “to make, establish, and enforce all necessary
and proper rules and regulations, not contrary to law, for the government
and management of the public schools within said city, and for carrying into
effect laws relating to education, * * * and to determine the course of
study and mode of instruction to be pursued in said schools.”
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Sec. 1666 of the Political Code reads:

“Other studies may be authorized by the board of education of any
county, city, or city and county; but no such studies shall be pursued to
the neglect or exclusion of the studies in the preceding sections specified.”

In considering whether such schools had power to maintain a kinder-
garten, the court, having reviewed the origin of the kindergarten system,
said:

“Since the ‘kindergarten system’ has for its object the purposes
above briefly indicated, and as those purposes seem appropriate for
pursuit in the primary schools, and as the law evidently contemplates
that such system, when adopted, shall be regarded ‘as part of the public
primary schools,” we consider that the kindergarten classes mentioned
in the resolution of the board of education become, when organized,
classes in the primary schools of the district. The mere fact that such
classes were instrueted in separate buildings, and that the special study
mentioned in the resolution was ‘solely taught’ in those classes, does not
render such course obnoxious to the restrictive clause of section 1666,
Pol. Code, as supposed by counsel for appellant.”

State statutes of Nebraska, Iowa, and Ohio, which prohibited the teach-
ing of any modern language but English to any pupil who had not success-
fully passed the eighth grade, have been held unconstitutional by the Supreme
Court of the United States, reversing the decisions of the Supreme Courts
of those states. 66 C. J. 843, Note 34.

Our statute is silent in so far as it gives specific power to a common
school district to maintain a kindergarten, although it does grant power to
an independent school distriet to maintain a kindergarten. The general
terms of the statute authorize the school boards to select courses of study
and when a kindergarten course is provided in a ecommon school district and
is not prohibited by law except by the inference, if any, that it is not specially
authorized it would seem that there is some analogy to these statutes relat-
ing to foreign languages.

The power of the legislature to impose a system of public school educa-
tion upon local communities is not limited to the common branches. If the
legislature sees fit to require public education of boys in that which pertains
to successful agriculture, and of girls in that which pertains to successful
housekeeping, it has the power to do so.

Such legislation does not violate the constitutional requirement of the
quality of taxation so long as the law operates alike on all persons and
property similarly situated. For similar reasons, it does not violate the
requirement of a “uniform system of public schools.” Associated Schools v.
School District No. 83, 122 Minn. 254, 142 N. W. 325.

In the case last cited, the syllabus states that the State Constitution
provides that it shall be the duty of the legislature to establish a general and
uniform system of public schools and that the legislature shall make such
provision, by taxation or otherwise, as will secure a thorough and efficient
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system of public schools in each township in the state. These provisions
were inserted, not as a grant of power, but as a mandate to the legislature,
prescribing as a duty the exercise of an inherent power.

It seems that this means that the power resides in the legislature inde-
pendent of the Constitution to establish a general and uniform system of
public schools and the Constitution commands that the legislature provide
an efficient system of schools throughout the state. It would likewise seem
that the power having been granted by the legislature to select courses of
study and training, which power is vested in the school board, that board
is not limited in its power of selection of those subjects and branches which
the legislature may thereafter specifically enumerate, but if the school board
shall determine in the exercise of its discretion that in its district a kinder-
garten shall be maintained, under its broad general powers, it acts under
the scope of its authority.

Taking all these things into consideration leads me to the opinion that
a common school district is authorized to maintain a kindergarten. The
opinion of the Attorney General aforesaid, dated April 9, 1941, is aceordingly
superseded.

CHARLES E. HOUSTON,
Assistant Attorney General.
Commissioner of Education.
October 21, 1949. 170-D

56

School Board—Powers—OQutdoor education project—Teachers—Minneapolis
School Board no authority to provide for outdoor education project
beyond geographical limits of district comprised by city—Many Point
Camp near Itasca Park—Short trips outside district incidental to teach-
ing within city within discretion of board.

Facts

“QOur plans call for taking a group of tenth grade students to Many
Point Camp near Itasca State Park for a period of about ten days during
the latter part of the current school year. Four regular teachers would
accompany the students and would be in charge of the planned program
of study and activities of the Camp. The cost to the Board of Education
would be the salaries of the teachers for the period of the project plus
a small sum for instructional supplies and miscellaneous operating
expenses.”

Question

“Does the Minneapolis Board of Education have the authority to
pay the salaries of the four regularly employed teachers for approxi-
mately eight working days for performing instructional services with
Minneapolis students at Many Point Camp 7
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Opinion
-

The Charter of the City of Minneapolis provides that its Board of Educa-
tion “shall have the entire control and management of all common schools
within the City of Minneapolis and said city shall constitute one single school
district.” By the adoption of the city charter establishing Minneapolis as
a school district and vesting the school board as a corporation with the above
quoted powers within that distriet, it would appear that the electorate
intended that the educational facilities to be given to pupils of the city
should be furnished them within Minneapolis, and not elsewhere.

Courts have held that members of a school board have no powers other
than those conferred by legislative act, either expressly or by necessary
implication, and doubtful claims of power are resolved against them. 47 Am.
Jur. 324.

Neither the provisions of the Minneapolis City Charter nor the statutes
of the State of Minnesota expressly confer upon the members of the School
Board of Minneapolis the right to provide for an outdoor education project
beyond the geographical limits of the city. If such authority exists, it must
be one necessarily implied from the power conferred upon the school board
to control and manage all common schools within the city.

In the control and management of the schools, the members of the board
of education have a wide discretion, and, if, in their judgment, it is advisable
that, as an incident to the teaching in the public schools within the city, a
group of pupils studying, for example, the state government, should, with
their teachers, be permitted to spend a day or a part thereof in going to
the State Capitol to witness directly the operation of governmental offices,
the permission by the board of such incidental trip to be made within such
a short time could not, I believe, be considered an abuse of discretion.

However, it is my opinion that, neither from the statutes of the state
nor from the provisions of the city charter, can it be reasonably implied
that the School Board of Minneapolis has authority to establish for a group
of Minneapolis students such a project as the one in question, where it is
intended to direet four teachers to be in charge of an outdoor education
program for ten days at a camp approximately 200 miles from the city
and thereby require such teachers to perform services outside the school
distriet, and use school funds for such purpose and other expenses incidental
thereto when such funds are, in effect, impressed with an educational trust
to be used in payment of se:'vices and proper expenses within the district.

Until our statutes or the provisions of the Minneapolis City Charter
are so amended as to authorize expressly the board to make contracts with
teachers in which they shall agree to perform, when required, duties outside
of their school district, and the statutory and charter provisions so amended
provide for establishing, leasing, or occupying educational camps for stu-
dents a long distance from the city limits and the authority to pay for
teachers’ services in such ecamps and other expenses in connection therewith,
it would appear that the Attorney General is not justified in ruling that the
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authority to make the expenditures proposed in your communication and
hereinabove referred to can be necessarily implied from the general powers
conferred upon the board.

J. A. A. BURNQUIST,
Attorney General.
Commissioner of Education.
May 26, 1950. 170-H

57

School Board—Powers—Recreational program, joint—Accounting.

Facts

“In International Falls a recreational program is operating under
the sponsorship of two cooperating government bodies, the Board of
Education and the City Council, with the operating power delegated to
a board called the Recreational Commission. * * * At the beginning
of each fiscal year the Recreational Commission presents a proposed
budget to the City Council and the Board of Education for their accept-
ance. With agreement on the budget, the City Council and the Board of
Education each agree to pay one-half of the accepted budget.”

Question

“May these two cooperating governmental bodies balance their
financial accounts at the end of the fiscal year and the accounts be made
even by a payment from one to the other?”

Opinion
Since the school district and the city each have power to contract as
they did, they have power to execute the contract when made. If the execu-
tion of the <ontract requires the direct payment of money from one body to
the other because of the fact that one contracting party has paid more than

it agreed and the other has paid less than it agreed, then such payment
should be made directly from one to the other.

CHARLES E. HOUSTON,
Assistant Attorney General.
Commissioner of Education.
March 24, 1949. 159-B-1

58

State Aid — Payment — Statutory provision for payment of state aid in
October is directory, not mandatory., When money for payment is avail-
able in August, it may then be paid—M. S. A. 128.085.
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Facts

The financial condition of the special school district in Minneapolis dis-
closes that it has obligations to be met in the near future without present
cash resources sufficient for the purpose. It estimates that it will receive
from the state about $3,250,000 as state aid. If it can now receive $2,500,000
without waiting for the October distribution, it will be able to meet these
obligations. It has requested that the state make an advance of the last
named sum now.

You estimate that the amount to be paid to this distriet in October is
in excess of the amount now requested to be paid. The funds therefor are
available.

Question

May the state board of education make an advance disbursement of state
aid before the October disbursement?

Opinion
M. S. A. 128.085 reads:

“Special state aid shall be paid to school districts in October and
March based upon information available. In August a final distribution
for the previous school year shall be made based upon accurate infor-
mation.”

M. S. A. 128.02 directs payment of apportionment of the income on
endowment funds in March and October.

Kipp v. Dawson, 31 Minn. 373, 17 N. W. 961, subsequently approved by
our Supreme Court in subsequent decisions, held:

‘x * % The rule generally adopted (and we think the correct one) is
that a statutory provision intended merely for the guidance of the con-
duet of officers in the conduct of public business, so as to insure the
orderly and prompt performance of public duties, and a disregard of
which cannot injuriously affect the rights of parties interested, will be
deemed merely directory. * * *"

Accordingly, it is my opinion that the provision that the payment be
made in October is directory and does not prevent the payment being made
now, when the money therefor is now available and can be used for no other
purpose.

CHARLES E. HOUSTON,
Assistant Attorney General.

Commissioner of Education.
July 29, 1949. 168
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59

Teachers — Salary — Sick leave — Accumulated — Unused sick leave may
not be paid for by a school district in addition to salary paid. Such pay-
_ment would be a gratuity.

Facts

A teacher was employed by the school board to teach in the Winona
public schools. You do not submit the contract under which she was em-
ployed to teach so it is necessary to make some assumptions.

1t is assumed that the teacher was employed under a contract such as
is authorized in M. S. A. 130.18. The contract was executed and contem-
plated the employment of the teacher during a school year previous to that
which began in September, 1949. Since it was a continuing contract, it was
in force at the beginning of the school year September, 1949. It is assumed
that such rules as were adopted by the school board previous to the begin-
ning of the present school year were in force at the beginning of the present
school year. In such rules it was provided that “sick leave in Winona Publie
Schools is allowed not exceeding ten days per school year and the total
accumulated leave may not exceed thirty days.”

At the beginning of the present school year, this teacher had eight days
accumulated sick leave. By conference with you, I understand that this
so-called accumulated sick leave means that the teacher took off, because
of illness, two days out of ten days possible sick leave. She has since died.
A claim is now made against the school district for compensation for eight
days because of the unused eight days’ sick leave.

Question

Can the estate of the deceased teacher claim with success the payment
of eight days’ salary because of the accumulated eight days’ sick leave, the
teacher having been paid for the full period of time that she taught.

Opinion

Before answering this question we must understand what sick leave is.
The school board said to this teacher, in substance, when it made its contract
with her: If during the period of .this contract you are prevented from per-
forming your part of it because of unavoidable illness, the school district
will pay you for a period of not exceeding ten days in one school year when
you are unable to teach because of such sickness. But she was able to teach.
She did teach except for two days and for these two days she was paid.
She was also paid for the days she taught.

The contract did not state, either in words or in effect, that if she was
ill for a period not more than ten days in one school year, she would be paid
for the time that she was ill and unable to teach, or if she was well and
able to teach that it would pay her a bonus, equal to her salary for the num-
ber of days of accumulated sick leave that she did not use. That would
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merely be an increase in salary and any increase that the board wished to
make in salary could be made by simply increasing the salary and using
less words.

Plainly, the contract did not contemplate the payment of a bonus to the
teacher for accumulated sick leave at the time her contract was terminated.
If the board should pay the representative of her estate therefor, it would
be purely a gratuity, which, in my opinion, is unauthorized by law. Gratui-
ties are not to be paid from public funds. Nollet v. Hoffmann, 210 Minn. 88,
297 N. W. 164.

CHARLES E. HOUSTON,
Assistant Attorney General.

Commissioner of Education.
December 23, 1949, 174-A

ELECTIONS

BALLOTS

60

Candidates — Name — Counting votes — When name is written on ballot
and there are two persons in the Township by the same name, parol
evidence may be considered in determining intention of voter—M. S. A.
206.16 (3), 206.50 (5).

Facts

At a town election held in Pope County on March 8 there was a vacancy
in the office of assessor; A, the incumbent, and B filed under the ballot sys-
tem, and their names were printed on the ballot. At the election A received
14 votes, and B received 12 votes. There was written in for the office of
assessor on 20 of the ballots the name “Orrin Peterson”; there are two
Orrin Petersons in town, one being S. Orrin Peterson, sometimes written
Orrin 8. Peterson, and the other, Orrin K. Peterson; both of the Petersons
are legal voters of the township and qualified for the office; S. Orrin Peterson
is willing to accept if declared elected, but Orrin K. Peterson declines to
accept or qualify; there was nothing on the ballots themselves to indicate
which Orrin Peterson the voters intended to vote for, but you state that
it is well known in the township that the voters who wrote in the name
“Orrin Peterson” intended to vote for S. Orrin Peterson.

Question

Is S. Orrin Peterson entitled to be declared elected to the office of
agsessor and qualified for the same?
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Opinion
In the facts you submit you state that it is well known in the township
that the voters who wrote in the name of “Orrin Peterson” intended to vote
for S. Orrin Peterson. If that conclusion can be substantiated by extrinsic
evidence, it is the opinion of this department that S. Orrin Peterson is
entitled to the office.

In this election the voters were entitled to write in the name or names
of candidates. M. S. A, 206.16 (3). In M. S. A. 206.50 (b), it provides:

“The judges shall disregard misspelling or abbreviations of the
names of candidates, if it can be clearly ascertained from the ballot for
whom it was intended.”

It is true that the quoted statute refers to ascertainment “from the
ballot.” The courts are in conflict as between a strict or liberal rule in ascer-
taining the intention of the voter. We do not find any direct authority on
this question in the opinions of the Minnesota courts. In respect to marking
on ballots, our Supreme Court has been liberal in ascertaining the intention
of the voters. Dunnell’s Digest 2d, Sup., Elections, 2947.

In 18 Am. Jur., Elections, Section 195, page 311, it states:

“Furthermore, where there are two persons in the same district
with the same name, one of them a candidate, and the other not, and
there are ballots which do not designate which of these persons is voted
for thereon, parol evidence may be received to show for whom the votes
were intended. On the other hand, extrinsic evidence may not be
received to contradict an unambiguous ballot, as where there are two
persons of the same surname, but different given names, and the name
of the one not a candidate is used by the voters.”

It will be noted that the last sentence quoted declares that an ambiguity
must exist before reference is made to extrinsic evidence. The distinction is
shown in the case of State ex rel. Cremer v. Steinborn, 92 Wise. 605, 66
N. W. 798, 53 Am. St. Rep. 938. In that case C. H. Cremer, Sr., was a regular
candidate. Seven votes were cast for C. H. Cremer, Jr., a cousin of the regular
candidate. A court held that the parol Tule could not be invoked as there
was no ambiguity. In the instant case, however, you state that one of the
Petersons was known as 8. Orrin Peterson and also as Orrin S. Peterson,
while the other was known as Orrin K. Peterson. This fact does raise an
_ ambiguity which justifies invoking the rule above quoted from 18 Am. Jur,

“Where the intention of the voter is clearly ascertainable from the
ballot, with the aid of extrinsic facts of a public nature connected with
the election, the law requires his vote to be counted.” (Paine, on Elec-
tions, ¢. 550, p. 446.)

See also McCrary on Elections, 4th Edition, Sections 529, 530. In Wills
v. State Board of Canvassers, 50 Kans., 144-147, the rule is stated, “The bal-
lot indicated the will of the voter, and when, in the light of all surrounding
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circumstances, the purpose of the voter can be ascertained with reasonable
certainty, effect should be given to it.” See also Thomas Blair Skeels v.
Clifford Paulus (1945), 32 Ohio Opinions 824, 44 Ohio L. Abs. 529.

It is true that the authorities cited relate to cases where the courts
applied the parol or evidence aliunde rule in reviewing election contests.
In the case you present, it is our opinion that it is very significant that there
is involved a township election, limited as it was to the voters in a small
community. It is significant that forty-three per cent of those voters who
cast their ballots voted for “Orrin Peterson.” This indicates that a large
plurality of the voters who cast their ballots must have intended to cast
them for one individual. It seems very likely that there must have been
some organized effort prior to the election, and that organized and appar-
ently coordinated effort must have been only in behalf of one of the Peter-
sons. Accordingly, if it can be reasonably determined that S. Orrin Peterson
is the person these voters intended to vote for and elect to office, we believe
that he can properly be declared to be the elected candidate.

DONALD C. ROGERS,
Assistant Attorney General.

Pope County Attorney.
March 22, 1949. 28-A-3

61

Candidates — Name — Identifying words “Widowed home-maker, St. Paul”
come within purview of Minnesota Statutes 1949, § 205.70.

Facts

“One of the candidates for county commissioner in district #3,
which comprises the City of Saint Paul, has asked that the words
‘Widowed home-maker, St. Paul’ be placed on the ballot by reason of
the fact that there is another candidate for another office having the
same surname as hers, such deseriptive words being permitted pursuant
to Minnesota Statutes 205.70.”

Inquiry

“Will you please advise at the earliest possible moment whether
the said words could properly be placed on the ballot following the
name of this candidate.”

Opinion
Your question is answered in the affirmative.

Minnesota Statutes 1949, Section 205.70 provides that when the sur-
names of two or more candidates for the same or different offices appear on
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the same ballot at any election, each such candidate shall have added thereto
not to exceed three words, “indicating his occupation and residence, * * *.”

The term “occupation” is defined:

“That which principally takes up one’s time, thought, and ener-
glon: ¥ *.

Funk and Wagnall’s New Standard Dictionary, page 1706. Darrell v. Norida
Land and Timber Co., 27 P. 2d 960, 556 Idaho 195.

The object of the statute is to avoid confusion that may arise from the
appearance on the ballot of identical surnames. 29 C. J. 8., Elections, Sec-
tion 161, page 238. Ladin v. Holm, 203 Minn. 434, 281 N. W. 762. The stat-
ute is of a remedial nature and should be liberally construed.

It is our opinion that the proposed words of identification come within
the purview of Section 205.70.
DONALD C. ROGERS,
Assistant Attorney General.
Ramsey County Attorney.
August 11, 1950. 28-B-2

62

Voting machines: Manual ballots may be used in certain districts and ma-
chines in others; M. S. A. 209.01 - 209.05. Manual ballots may not be
used in districts where machines are furnished merely because of
crowded conditions—M. S. A. 209.19.

Facts

“For about ten years the City of Duluth has been using automatic
voting machines on municipal, state and national election days. During
the state and national election of 1948, some of the precinets turned out
a vote so heavy that, according to reports, large numbers of voters
stood in line for periods of time ranging from thirty minutes to an
hour before getting at voting machines to cast their votes.

“It is not quite clear to me that under the last paragraph of
M. S. A., Section 209.19, election judges would be permitted to consider
a voting machine as having broken down, thereby permitting the use of
paper ballots or sample ballots merely because there are not a sufficient
number of voting machines in the precinet to take care of an unusually
large or extraordinary number of voters.

“Nor is it quite clear to me that under Section 209.05, permitting
the governing body of a city to use voting machines in some voting
precincts and paper ballots in other precinets, that the governing body
of such a city would be permitted to authorize the use, contempora-
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neously, of both voting machines and paper ballots in the same precinct
merely because an unusually large or extraordinary number of voters
created congestion in such a precinct.”

Questions
1. Would it be proper for the City of Duluth to authorize the use of
manual ballots in certain specified precincts and the use of voting
machines in the remainder of the precincts within the City of
Duluth ?

2. Would it be proper for the City of Duluth to authorize the use of
manual ballots in any precinet within the City of Duluth when it
was found that individuals in the precinct were required to wait an
unreasonalzle length of time before being able to cast their ballot?

3. Would you consider it unreasonable to compel a voter to wait in
line for more than one-half hour for his turn to vote in a precinct
where voting machines only were available ?

Opinion
Question 1 is answered in the affirmative. M. S. A. 209.01 provides for
“* * * the use of voting machines in any one or more districts thereof,
at all elections to be held therein. * * *”

M. S. A. 209.05 provides in part:

“The governing body of any municipal corporation in this state may
provide for the use of voting machines in all or one or more districts
thereof. * * *”

Question 2 is answered in the negative. M. S. A. 209.19 provides in part:

“If any voting machine being used in any election shall become
out of order during such election it shall be repaired if possible or
another machine substituted as promptly as possible. In case such sub-
stitution or repair cannot be made, paper ballots printed or written,
and of any suitable form may be used for the taking of votes and for
such purpose voting machine sample ballots may be used.”

That provision of the statute authorizes the use of paper ballots only in case
substitution or repair cannot be made after a voting machine has become
out of order. Merely overcrowding of a precinct cannot be construed as con-
stituting a determination that the machines were out of order.

We do not consider Question 3 one upon which a legal opinion could be

rendered.

Undoubtedly, problems which now face you could be remedied or the

situation improved by using manual ballots in distriets which cast a light

vote

and releasing the machines used in such districts for use in precincts

where a heavier vote is cast.

DONALD C. ROGERS,
Assistant Attorney General.
Duluth City Attorney.
January 24, 1950. 28-A-9
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CORRUPT PRACTICES ACT

63

Violation — Promise to public to appoint a certain individual as superinten-
dent of police by candidate for mayor does not violate M. S. 1945,
§ 211.23.

Question

“Is it a violation of M. S. A. 211.23 for the incumbent Acting Mayor
of the City of Minneapolis, who is a candidate for election as Mayor at
the general municipal election to be held June 13, 1949, to promise that,
if elected, he will appoint a certain individual as Chief of Police ?”

Facts
“By Section 1, Chapter VI, of the city charter, it is provided:

“‘He (the Mayor) shall, by and with the consent of the City Coun-
cil, appoint some suitable person as Superintendent of Police, subject
to removal at the pleasure of the Mayor, or for cause by a two-thirds’
vote of the City Counecil.

“A suggestion has been made that because the appointment by the
Mayor of a Chief of Police does not become effective until the City
Council has consented thereto, a candidate for Mayor may, without
violating the above section of the Corrupt Practices Act, state his pref-
erence for a Chief of Police. You will note the language, ‘nor prevent
a candidate, for any office in which the person elected will be charged
with the duty of participating in the election or the nomination of any
person as a candidate for any office, from publicly stating or pledging
his preference for or support of any person for such office or nomina-
tion."”

Opinion
Minnesota Statutes 1945, Section 211.23, provides:

“No person shall, in order to aid or promote his nomination or elec-
tion, directly or indirectly, himself, or through any other person, appoint
or promise to appoint any person, or secure or promise to secure or aid
in securing the appointment, nomination, or election of any person to
any public or private position or employment, or to any position of
honor, trust, or emolument. Nothing herein contained shall prevent a
candidate from stating publicly his preference for or support of any
other candidate for any office to be voted for at the same primary or
election; nor prevent a candidate, for any office in which the person
elected will be charged with the duty of participating in the election or
the nomination of any person as a candidate for any office, from pub-
licly stating or pledging his preference for or support of any person
for such office or nomination.” (Emphasis ours.)
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The first sentence quoted above would, if standing alone, categorically
prohibit a promise by a candidate for office to appoint a certain individual
as chief (superintendent) of police. However, the first sentence is qualified
by a second sentence which contains an exception to the prohibition con-
tained in the first. The purpose in inserting this qualification, it appears to
us, was to recognize the distinction between promising jobs for the purpose
of purchasing support or votes and mere expressions of a policy which the
candidate will pursue as mayor, if elected to that office.

Under the provision of Section I, Chapter VI, of the city charter quoted
above, the mayor is empowered to appoint a superintendent of police but
such appointment to be effective must have the approval of the city council.
This, in our opinion, is in effect nominating a person as superintendent of
police within the language of the exception quoted above. It is our conclu-
sion that the promise publicly made by a candidate for mayor to appoint,
if elected, a certain person as superintendent of police does not violate Min-
nesota Statutes 1945, Section 211.23, provided that the promise was made
to the public as a declaration of principle by the candidate and not to the
person who would be appointed superintendent of police if the candidate is
elected to the office of mayor.

We are confirmed in our conclusion by the decision in Fordham v.
Stearns, 122 Or. 311, 258 P. 822, which is the only case directly in point found
in our search for authorities. In that case, the court considered whether a
statement made in a school election violated the section of the Oregon Cor-
rupt Practices Act, which is substantially similar to Section 211.23, quoted
above. One of the candidates made the following statement:

“] was a member of the school board which brought Mr. and Mrs.
Howard here as teachers, and I believe we have had the best school
we ever had, and T want to see them remain in the school. If you want
Mr. and Mrs. Howard to teach this next year, then you should vote for
me; if you don’'t want them, vote for Frank Bogue.”

His opponent then took the floor and said:

“I have been asked by several people to run for this office, and I
will say that if T am elected there will be a change of teachers.”
The court pointed out:

“Section 4131 denounces as unlawful the making of a promise to
appoint another person to any public or private position or employment
for the purpose of promoting the election of the nominee. But that sec-
tion further provides that such candidate ‘may publicly announce or
define what is his choice or purpose in relation to any election in which
he may be called to take part if elected.””

The court then stated:

“From the foregoing statements, we see the real issue between the
candidates. Each declared his principle. Neither was engaged in unlaw-
ful electioneering. This was not a violation of the Corrupt Practice
Act, but was clearly within the privilege of the candidate as defined
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by Section 4131, Or. L. The Corrupt Practice Act was designed to pre-
vent corruption and to guarantee purity in elections, and not for the
purpose of preventing a man from properly defining his principles. It
is not in the interest of the public welfare for a candidate for any office
to keep his constituents in ignorance of his views.

“The complaint in this case must be considered in the light of Sec-
tion 8, Article I, Or. Const., reading:

““No law shall be passed restraining the free expression of opinion,
or restricting the right to speak, write, or print freely on any subject
whatever; but every person shall be responsible for the abuse of this
right.'”

This provision is similar to Section 3 of Article 1 of the Constitution of

Minnesota.

J. A. A. BURNQUIST,
Attorney General.

Minneapolis City Attorney.
June 8, 1949. 627-M

PRIMARY

64

Judge — Eligibility — Town board member may not sit as judge of election
in the primary to be held in September, 1950, when he is a candidate for
county commissioner, even though his name does not appear on the
primary ballot.

Facts

“The question has arisen as to the eligibility of one of the members
of the town board of one of the townships in this county to act as an
election judge in the forthecoming primary election to be held on Sep-
tember 12, 1950. This individual is a candidate for election to the County
Board for the district in which the township in which he resides is
situated. There is one other candidate for the office of County Commis-
sioner in this district and there being no contest in the primary the
names will not, of course, appear on the primary election ballot.”

Question

May a member of the town board sit as an election judge in the primary
election to be held in September, 1950, while he is a candidate for the office
of county commissioner, but when his name will not appear on the primary
election ballot ?
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Opinion

I think the answer to this question s found in M. S. 1949, § 205.47,
which reads:

“* * * no person shall be eligible as judge or clerk unless he can
read, write, and speak the English language understandingly, nor if he
be a candidate for any office. * * *”

As long as the town board member in question is a candidate for an
office, he is ineligible as judge of election at the primary election to be held
in September, even though his name does not appear on the primary election
ballot.

The language quoted is found in Mason’s Minnesota Statutes 1927,
§ 306. This language was construed in former opinions of this office. See
opinion No. 153, 1932 report, dated May 28, 1932, file 183-J.

In said opinion the question was answered whether a town clerk who
had filed for county commissioner could act as one of the judges of election
when he had filed for the office of county commissioner, there being no con-
test at the primary. The question was answered that a town clerk who was
a candidate for county commissioner was not eligible to act as a judge either
at the primary or general election even though there was no contest at the
primary.

Accordingly, following the wording of the statute your question is
answered in the negative.

RALPH A. STONE,
Assistant Attorney General.

Sibley County Attorney.
August 31, 1950. 183-J
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65

Election day — Deliveries — Statute prohibiting retail sale of intoxicating
liquor on election day does not prevent deliveries by breweries and
wholesalers of intoxicating liquor in wholesale quantities to retailers
on election day.

Question

Whether it is illegal for a brewery and wholesalers to make delivery
of intoxicating liquor on an election day in the city of Minneapolis.
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Opinion
M. S. A. 340.14, Subdivision 1, provides:

“No sale of intoxicating liquor shall be made * * * before eight
o’clock p. m. on any Election Day, in the district in which such election
shall be held * * *)”

This provision is contained in a section of the statute which relates to
regulating the retail sale of intoxicating liquor. Even if the deliveries to
which you refer could be construed to be sales, they are not retail sales and,
hence, the statute quoted is not applicable to such deliveries.

It is my opinion that such deliveries may be made on election days in
Minneapolis unless there is some municipal ordinance to the contrary.

RALPH A. STONE,
Assistant Attorney General.

Hennepin County Attorney.
March 8th, 1949. 218-J-4

66

Ligquor Control Commissioner—Authority of to approve or disapprove trans-
fer of location of off sale retail liquor store—M. S. 1949, Seec. 340.11,
Subds. 1 and 3, 340.42, 340.43, 340.57.

Question

ok * % whether the Liquor Control Commissioner has authority to
approve or disapprove the transfer of location of an ‘off sale’ retail
liquor store in the city of Minneapolis, as an incident to the general
responsibility for approving the ‘off sale’ retail liquor licenses.”

Opinion

Among the rules which you legally adopted is Regulation No. 12, Sec-
tion 7, which reads as follows:

“The location of business of a retail liquor licensee may be changed
subject to the approval of the municipal council and the Commissioner
in cases of ‘off sale’ licenses. Application for change in location shall
be in writing, accompanied by a written statement from the bonding
company consenting to the change in location.”

In accordance with Minnesota Statutes 1949, Section 15.042, Subd. 3, the
above quoted rule has the force and effect of law. Under this regulation
you have the authority to approve or disapprove the transfer of location
of an off sale retail liquor store in the City of Minneapolis or elsewhere.
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Minn. St. 1949, Sec. 340.57, to which you refer in your communication,
in so far as here material, provides that the City Council of the City of
Minneapolis “is hereby authorized and empowered, by a three-fifths vote
of the governing body thereof, to grant licenses to sell intoxicating liquors”
in certain prohibited territory “provided that no greater number of licenses
shall be issued therein than has been heretofore issued in such territory
under authority granted by sections 340.42 and 340.43, notwithstanding any
provisions to the contrary in any city charter or laws of this state; * * *.”

The requirement of a three-fifths vote of the governing body of the
City of Minneapolis for the granting of licenses in such territory is different
from the usual requirement of a majority vote, but there is nothing in the
gection in question which repeals or limits the authority of the state liquor
control commissioner to approve or disapprove the licenses issued by a
three-fifths vote. Repeals by implication are not favored. It would there-
fore appear that, if it was the intention by that section to deprive the
liquor control commissioner of the power to approve or disapprove a license
issued by a three-fifths vote, such intention should have been expressly stated
in the provision. Sec. 340.11, Subd. 1 and Subd. 3, providing that all off sale
licenses shall be subject to the approval of the liquor control commissioner,
are sufficiently broad to include all “off sale” licenses issued by any muniei-
pality regardless of the vote required for the issuance of the license and
under your rule hereinabove quoted the liquor control commissioner may
approve or disapprove the transfer of the business location of an off sale
licensee.

Opinions of this office since October, 1938, and prior to your adoption
of the rule under consideration, have construed the liquor statutes of the
state as requiring the approval by the liquor control commissioner of the
transfer of the location of an off sale retail liquor store. The ruling dated
October 18, 1938, file 218g-10, was issued on the assumption that such com-
missioner had the authority and was required to approve a change of location
of a licensed “off sale” liquor business, as well as to disapprove or approve
the original license.

An opinion dated July 6, 1940, No. 156, 1940 report, file 218g-10, holds
that in the matter of transferring a license from one licensee to another
“any off sale liquor license may be transferred by the governing body sub-
jeet to the approval of the liquor control commissioner and that such trans-
fer shall not become effective until approved by him.”

In an opinion dated May 19, 1944, file 218g-10, it was held, in answer
to the question as to “whether an intoxicating liquor license during its life-
time may be transferred from one building to another” that “in the case of
an off sale license; the liquor control commissioner should also consent.”

By reason of your adoption of Regulation No. 12, Section 7, and the
former rulings of this office hereinabove referred to, I am of the opinion
that a transfer of the business location named in an unexpired “off sale”
retail liquor license to another location in the City of Minneapolis or else-
where is subject to the approval of the liquor control commissioner of the
State of Minnesota.
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However, as decided in State ex rel. Minnehaha Liquor Store, Ine. v.
Arundel, 200 Minn. 305, 273 N. W. 817, in determining the question of such
approval or disapproval, the commissioner must exercise sound discretion.
His action, if arbitrary or unreasonable, would not be valid.

J. A. A. BURNQUIST,
Attorney General.

Liquor Control Commissioner.
May 5, 1950. 218-G-10

67

Liquor store — Private — License — May not be issued in a municipality
which has established municipal liquor stores — The law does not limit
the number of liquor stores which may be issued by a municipality
authorized to do so.

Question 1

“May private licenses for the sale of liquor be issued in a munici-
pality which has established a municipal liquor store?”

Answer

No private licenses may be issued in a municipality which has estab-
lished a municipal liquor store. The only exception is in the case of clubs,
as provided in M. 8. 1949, Sec. 340.11, Subd. 6. This is in accordance with
former opinions of this office.

Question 2

“Is a municipality limited to but one municipal liquor store?”

Answer

M. S. 1949, Sec. 340.11, Subd. 10, under which municipal liquor stores
are authorized, contains the following provision:

“x % * Such licenses may be issued in cities of the fourth class, and
other villages and boroughs for such sale of intoxicating liquor in hotels,
clubs or exclusive liquor stores, which exclusive liquor stores the gov-
erning body of such municipalities may establish or permit to be estab-

lished for dispensation of liquor either ‘On sale’ or ‘Off sale,” or both.
* ok %KM

Neither this nor any other provision limits the number of municipal
liquor stores in municipalities where such stores are authorized. It is the
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governing body of the municipality that has the authority to determine the
number of such stores. There are a number of communities which now
operate more than one municipal liquor store.

IRVING M. FRISCH,
Special Assistant Attorney General.

Kenyon Village Attorney.
April 28, 1950. 218-G-13

68

Sale — Hours — On evenings preceding holidays enumerated in M. S. A.
340.14, subd. 1, not changed by L. 1949, ¢. 654, Sec. 3.

Question

Hours for the “off sale” of liquor in cities of the first class on the eve-
nings preceding certain holidays.

Opinion

Prior to the enactment of this law, M. S. A. 340.14, subd. 1, contained
the following provisions pertaining to the “off sale” of intoxicating liquor:

“k * * No ‘off sale’ shall be made before eight o’clock a. m. or after
eight o’clock p. m. of any day except Saturday, on which day ‘off sale’
may be made until ten o’clock p. m. No ‘off sale’ shall be made on New
Year’s Day, January 1; Memorial Day, May 30; Independence Day,
July 4; Thanksgiving Day; or Christmas Day, December 25; but on
the evenings preceding such days, if the sale of liquor is not otherwise
prohibited on such evenings, ‘off sales’ may be made until ten o’clock
p. m., except that no ‘off sale’ shall be made on December 24 after eight
o’clock p. m. * * *»

Under the above quoted provision, “off sale” of intoxicating liquor was
permitted until ten p. m. on the evenings preceding the holidays enumerated
above except the evening of December 24th and unless “otherwise prohibited
on such evenings.”

M. S. A. 340.14, subd. 1 was amended by L. 1949, c. 6564, Sec. 3, and,
in so far as is here material, now reads as follows:

“¥ * * No ‘off sale’ shall be made before eight o'clock a. m. or after
ten o’clock p. m. of any day. However, in cities of the first class and in
all cities, villages, and boroughs located within a radius of 15 miles of
cities of the first class, ‘off-sale’ may be made only until eight o’clock
p. m. of any day except Saturday, on which day ‘off-sale’ may be made
until ten o’clock p. m. No ‘off sale’ shall be made on New Year’s Day,
January 1; Memorial Day, May 30; Independence Day, July 4; Thanks-
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giving Day; or Christmas Day, December 25; but on the evenings pre-
ceding such days, if the sale of liquor is not otherwise prohibited on
such evenings, ‘off sales’ may be made until ten o’clock p. m., except

no ‘off sale’ shall be made on December 24 after eight o’clock p. m.
% g kM

The part of the above quoted provision which is emphasized in bold face
constitutes so much of the amendment as is involved in your question. It
should be noted that the amendment makes no change in the language of the
provision relating to the “off sale” of liquor on the evenings preceding holi-
days. Prior to the enactment of the 1949 amendment, the first sentence of
the provision above quoted read:

“x % % No ‘off sale’ shall be made before eight o’clock a. m. or after
eight o’clock p. m. of any day except Saturday, * * *.?

Notwithstanding that sentence, the unamended part of the provision in
question has, since its enactment in 1941, been construed to permit “off sale”
of liquor up to ten p. m. on evenings preceding the holidays enumerated in
the section, except on Christmas Eve and unless otherwise prohibited.

In considering the history of the legislation, it is obvious that the clause
“if the sale of liquor is not otherwise prohibited” was not intended to apply
to the above quoted sentence of the act which required closing for all “off
sales” at eight p. m. except on Saturdays. The 1949 amendment permits
“off sale” up to ten p. m., except in cities of the first class and in muniei-
palities within a radius of 15 miles thereof, where “off sales” may be made
up to eight p. m. on any day except Saturday and on Saturday up to ten
p. m. The closing hours previously designated for the last mentioned cities
and municipalities were not changed by the amendment.

In adopting the amendment under consideration, it is clear that the
legislature did not intend to change the former law as to sales on evenings
preceding the holidays enumerated in Sec. 340.14, subd. 1.

It is, therefore, my opinion that the “off sale” of liquor is now permitted
on the evenings preceding holidays mentioned in M. S. A. 340.14 during
the same hours as it was permitted prior to the amendment by L. 1949,
¢. 6564, Sec. 3, as the amendment in question makes no change as to the hours
for “off sales” on evenings preceding the designated holidays in cities of the
first class and surrounding communities or elsewhere. The clause “if the
sale of liquor is not otherwise prohibited on such evenings” refers, I believe,
only to those situations where “off sale” is otherwise prohibited on the eve-
nings in question; for example, where an evening preceding a holiday is a
Sunday evening or where local ordinances prohibit “off sales” on such
evenings. ‘

J. A. A. BURNQUIST,
Attorney General.

Duluth City Attorney.
April 15, 1950. 218-J-6
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Sale — Hours — Off sale — Word “radius” as used in the amendment of
1949, means “distance” — Distance should be measured in a straight
line to the nearest point in the boundary of the city—Laws 1949, ¢. 654,
M. S. A. 340.14, subd. 1.

Facts

Laws 1949, Chapter 654, amends M. S. A. 340.14, Subd. 1, and reads as
follows:

“However, in cities of the first class and in all cities, villages, and
boroughs located within a radius of 15 miles of cities of the first class,
‘off-sale’ may be made only until eight o’clock p. m. of any day except
Saturday, on which day ‘off sale’ may be made until ten o’clock p. m.”

Question

How the 15 miles is to be measured.

Opinion
It is the interpretation of this office that the law is applicable in any
area or any place which lies within 15 miles of the boundary of any city of

the first class. It is my opinion that the word “radius,” as used in this law,
should be construed as if it read “distance.”

There is no way to determine a central point in a city from which a
radius of 15 miles should be run. Unless the word “radius” be construed
to mean “distance,” the statute as amended is in this respect of such uncer-
tain meaning that it is void.

In determining whether a certain place is within a distance of 15 miles
of a city of the first class, the measurement should be by straight line from
the place involved to the nearest point in the boundary of the city.

RALPH A. STONE,
Assistant Attorney General.
Anoka City Attorney.

May 18, 1949. 218-J-8
NON-INTOXICATING
License — Cities — Issuance — Requirement that no license be issued if

applicant within five years has been convicted of violating any law
relating to sale of non-intoxicating malt liquor or of intoxicating liquor
applies in all cities—M. S. A. 340.01, Laws 1945, c. 589, Laws 1949,
e. 700.
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Opinion
Minnesota Statutes 1941, Sec. 340.01, provided:

“There is hereby conferred upon the governing body of each county,
city, village, and borough in the state, the authority to license and
regulate the business of vendors at retail or wholesale of non-intoxicat-
ing malt liquors within their respective jurisdictions, to impose a license
fee therefor and to provide for the punishment of any violation of any
such regulations according to the provisions of law; provided, that no
such business may be licensed by the county board to be located in any
town, unless the consent of the governing body of such town, if organ-
ized, is filed with the application for such license.”

This statute was amended by Laws 1945, ¢. 589. The amendment con-
sisted in adding the following:

“No license shall be issued or renewed by the county board after
application has been made therefor until said county board shall have
secured the written recommendation of the sheriff and of the county
attorney. Said recommendation shall be accompanied by a statement
attesting that to the best of their knowledge the applicant has not,
within a period of five years prior to the date of such application, vio-
lated any law relating to the sale of non-intoxicating malt liquor or of
intoxicating liquor and that in their judgment the applicant will comply
with the laws and regulations relating to the conduct of said business
in the event said license is issued or renewed. Before issuing or renew-
ing any license, the County Board shall consider the recommendation
of the sheriff and the county attorney, the character and reputation of
the applicant, the nature of the business to be conducted and the type
of premises and propriety of the location of said business.

“Persons holding licenses issued by the County Board shall not
permit any minor to loiter or remain in the room where non-intoxicat-
ing malt liquor is being sold or served unless accompanied by his parent
or legal guardian. No license shall be issued or renewed if the appli-
cant within a period of five years prior to the date of such application
has been convicted of violating any law relating to the sale of non-
intoxicating malt liquor or of intoxicating liquor.”

The question was then presented to this office as to whether the last
sentence above quoted applied in a first class city.

The Attorney General gave an opinion upon this question June 19, 1945,
file 217b-8, in which he held:

“The evident purpose of the amendment was to procure greater
precaution in the issuance of licenses by the boards of county commis-
sioners in towns where there is usually less police protection than in
the more populated communities.

“It is therefore my opinion that the prohibition under consideration
is limited in its application to licenses issued by county commissioners.”
However, since that opinion was rendered, the statute has been again
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amended by Laws 1949, ¢. 700, coded as M. S. A. 340.01. The amendment
consisted in striking out from the statute last above quoted the words
“issued by the county board.” So as now worded the law reads:

“Persons holding licenses shall not permit any minor to loiter or
remain in the room where non-intoxicating malt liquor is being sold or
served unless accompanied by his parent or legal guardian. No license
shall be issued or renewed if the applicant within a period of five years
prior to the date of such application has been convicted of violating any
law relating to the sale of non-intoxicating malt liquor or of intoxicat-
ing liquor.”

By striking out the words “issued by the county board” from the last
sentence of the statute just quoted, it was intended that the last paragraph
should apply to all licenses and not only to those issued by a county board.
That was the purpose and the effect of the amendment.

No reason oceurs to me why the holder of a license in the city should
be entitled to violate the law and still have a license when the holder of a
rural license is denied the same privilege or immunity. I think that as now
worded, the quoted provision of the law under consideration applies equally
to all 3.2 beer licenses issued.

The opinion of June 19, 1945, was correct when it was rendered. The
legislature has since amended the law so as to make the language in ques-
tion applicable to all licenses issued, and consequently the said opinion
is no longer the law.

RALPH A. STONE,
Asgsistant Attorney General.

Minneapolis City Attorney.

January 23, 1950. 217-B-8

71

License — Fee — Towns — 3.2 beer license in towns — Town board is not
entitled to charge a fee for approving application for license in addition
to one-half of the fee paid to the county board which it is entitled to
receive under Laws 1949, Chapter 581—M. S. A. 340.013.

Facts

A certain town board charges an applicant for a beer license a fee of
$20.00 before it will approve such an application. The money so collected
is paid into the town revenue fund.

Question

Whether the board has the right to exact such a fee as a consideration
for the approval of the application.
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Opinion

In my opinion the question should be answered in the negative.

The town board has no right to charge a fee as a consideration or con-
dition of its approval of the application for a beer license made to the
county board.

Laws 1949, Chapter 581, Section 1, being M. S. A. 340.013, provides:

“One-half of the fee received by the county for license to sell non-
intoxicating malt liquors, at wholesale or retail, in any town in the
county shall be paid to the town board where such business is located.”

The town is thus given one-half of the fee charged by the county for
the issuance of the 3.2 beer license. It is not entitled to charge a fee in
addition thereto.

RALPH A. STONE,
Assistant Attorney General.

Todd County Attorney.
November 5, 1949. 217-D-8

72

License — Fee — Villages — Brewers and wholesalers of 3.2 beer may be
licensed by village for fee of $10 per annum—L. 1949, c¢. 700.

Question

As to the licensing of brewers and wholesalers of non-intoxicating malt
liquor by the village of Hibbing.

Opinion

The 1949 Legislature adopted Laws 1949, Chapter 700, amending M. S. A.
340.01 and 340.02.

M. S. A. 340.01 confers upon the governing body of the village the
authority to license and regulate the business of vendors at wholesale of
non-intoxicating malt liquors. M. S. A. 340.02, as amended by Laws 1949,
c. 700, provides that there shall be three types of licenses; previously the
law provided for only two kinds of licenses.

M. 8. A. 340.02, Subd. 3, was amended by adding this language:

“Wholesale licenses shall permit the licensee to sell non-intoxicat-
ing malt beverages to holders of on or off sale retail licenses and the
license fee therefor shall be $10.00 per annum.”
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Therefore, answering your inquiry I would say that under the law as
amended the village of Hibbing may issue a wholesale license to a brewer
or wholesaler of 3.2 beer upon payment of a license fee of $10 per annum.

RALPH A. STONE,
Assistant Attorney General.
Hibbing Village Attorney.
April 28, 1949. 217-H

73

License — Revocation — Power of County Board.

Question

Whether the county board may revoke a license where no statutory
authority is found specifically granting that right.

Opinion

The power to issue a license involves the power to revoke it. It also
involves the power to suspend it. A license is not a right but a privilege.

Opinion dated April 24, 1935, File 217-B-9, expresses the view that the
board is without power to revoke the license without cause. This does not
mean that it does not have the right to revoke the license for cause.

It appears to me that where the violation of law is clear, the board has
the power to suspend the license pending a hearing and that a time and place
for considering the question of revocation may be set by the board, notice
given to the licensee, and an opportunity given to be heard on the question
of revocation. Upon such hearing, if the evidence shows that the licensee
has violated the law relating to the dispensing of non-intoxicating malt liquor
and that such a violation was wilful on the part of the licensee, the board
has ample authority to revoke the license.

CHARLES E. HOUSTON,
Assistant Attorney General.
Lake County Attorney.
April 7, 1949. 217-B-9

74

Sale — Indians — Retail on sale dealers — Sale to persons of Indian blood —
Regulation prohibiting sale to persons of Indian blood of 3.2 beer not
advised — Regulation may be adopted prohibiting sale to spendthrifts
and improvident persons among the Indians.
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Facts

“Several years ago our Board of County Commissioners adopted
‘Rules in Connection with .Sale of Non-Intoxicating Malt Ligquors' and
which rules have been adopted from time to time as licenses for the sale
of non-intoxicating liquors have been issued by the Board. Among these
rules there is one as follows, ‘that non-intoxicating malt liquors shall
not be sold at any time to persons of Indian blood.” I am told that these
rules and regulations were first suggested to our county among other
counties by the Liquor Control Commission.

“We have about four hundred Indians in Mille Lacs County who
reside mostly on the west side of Mille Lacs Lake. These Indians present
a serious problem in law enforcement and in financial relief from the
county. Undoubtedly the Board has felt that these problems would be
less serious if the sale of non-intoxicating liquors to the Indians would
be at least decreased. ’

“In view of the provisions of Section 827.09 and also considering
that the sale of intoxicating liquor to Indians with certain exceptions
became legal with the passage of Chapter 87 of 1947 Session Laws, a
serious question has arisen whether or not the above rule adopted by
the County Board is a reasonable regulation. The members of our
Board of County Commissioners are somewhat concerned that they may
be guilty of violating the provisions of Section 327.09 in making the
above rule.”

Question

Whether a regulation prohibiting a retail on sale licensee from selling
3.2 beer to persons of Indian blood is valid.

Opinion
Prior to 1947, it was a felony to sell liquor to any person of Indian blood.
In 1947 the legislature adopted Laws 1947, Ch. 87, which amended the former
statute and made it unlawful to sell malt liquors in any quantity “to any
person of Indian blood who has not adopted the language, customs and
habits of civilization.”

I think the purpose of this statute was to make it lawful to sell malt
liquors to a person of Indian blood who has adopted the language, customs
and habits of civilization.

I think that a rule would be valid which prohibited an on sale licensee
of 3.2 beer from selling such beer to any person of Indian blood who has
not adopted the language, customs and habits of eivilization. I think that
to go further than that and make a rule which would prohibit the sale to
any person of Indian blood would be unreasonable. No doubt there are many
persons of Indian blood in Mille Lacs County who have adopted the customs
and habits of civilization to whom the sale of 8.2 beer would be no more
injurious and harmful than the sale to a person not of Indian blood.
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As you point out, if the tavern keeper should refuse to sell to a person
of Indian blood who has adopted the language, customs and habits of civili-
zation, he might run counter to the provisions of M. S. A. 327.09, which is
the statute prohibiting discrimination on account of race in places of refresh-
ment.

It must be that the spendthrifts, habitual drunkards and improvident
persons among the Indians are well known to the officers and to the welfare
board. M. S. A. 340.73 makes it unlawful to sell any malt liquor to any such
person within one year after written notice by any peace officer, employer,
relative and others forbidding the sale of such liquor to such a person.
The county board would have authority to adopt a regulation to the same
effect and prohibiting the licensee from selling to any such persons after
notice. This would tend to stop the dispensation of 3.2 beer to those Indians
who should not be allowed to get it.

RALPH A. STONE,
Assistant Attorney General.

Mille Lacs County Attorney.

June 14, 1949. 217-F-3

75

Sale — Minor — Malt liquors — Consumed by minor on licensed premises
without knowledge of licensee or employees is not consuming with per-
mission of licensee against M. S. A. 340.03 (1).

Facts

M. S. A. 340.03 (1) makes it unlawful for any licensee (licensed to sell
non-intoxicating malt liquor), or his employee, to sell or serve non-intoxicat-
ing malt liquor to any minor. It also prohibits such licensee from permitting
any minor to consume non-intoxicating malt liquor on the licensed premises
unless accompanied by his parent or his legal guardian.

A person whose identity is not revealed purchased beer which he fur-
nished to a minor and which the minor consumed on the licensed premises.
There is no evidence that the licensee, or any of his employees, was aware
of the fact that the minor was drinking beer on the property.

Question

Do these facts show a violation of the statute mentioned when there is
no showing of actual knowledge on the part of the licensee, or his employees,
that the minor was drinking beer on the premises?

Opinion

Perhaps another way of stating the question is: Do these facts show
permission? About fourteen pages of Words and Phrases, permanent edi-
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tion, are devoted to definitions of “permit” and “permission.” I think it may
be said that the word in its general sense means to grant leave. It means
to suffer or allow — consent. Sometimes it means not to prohibit.

But here we are considering a penal law.

State of Minnesota v. Robinson, 556 Minn. 169, 56 N. W. 694, was a prose-
cution against a druggist under® statute forbidding a registered pharmacist
from permitting the compounding or dispensing of prescriptions or the
vending of drugs, medicines or poisons in his place of business except under
the supervision of a registered pharmacist or by a registered assistant. An
employee in the store, who was not a registered pharmacist or assistant,
sold drugs during the absence of the pharmacist and without his knowledge

or authority. The court held that the owner was not liable. The court said
that the word “permit” includes the element of assent.

“* * * When used in a statute to describe an action made penal it must
be held to include that element, unless there be something in the context
clearly indicating the contrary.”

It is well to consider State v. Sobelman, 199 Minn. 232, 271 N. W. 484, In
the opinion in that case it is said:

“x % * Tt seems clear that the presence of this young girl under the
circumstances here disclosed was one that defendant’s servants could
not have overlooked, although they deny having seen her on this oceca-
sion. * * * Her presence in defendant’s tavern was forbidden. He, act-
ing through his servants, violated the law by permitting her to be
thers, * * ¥ )

The charge in that case was contributing to the delinquency of a minor.
Further, the court said:

“* ¥ ¥ We do not choose to lend our aid to that kind of business by
adopting forced or narrow construction of enactments having for their
purpose and objective the curbing of evils necessarily flowing there-
from, * * =¥

We thus see the line of thinking that the Supreme Court is doing these days.

The conclusion herein reached is limited to the particular statute con-
sidered, Sec. 340.03 (1). Since the legislature used the word “permit,” as
it did in defining this crime, it is my opinion that it meant knowingly permit.
It seems to me that the language compels this conclusion.

We have another statute, 617.60, which covers among other places where
a minor shall not be permitted in a place where intoxicating liquors are sold
or given away. In that connection an opinion of the Attorney General has
been rendered, File 218j-12, dated March 8, 1948, copy enclosed, where the
writer stated the conclusion that this statute requires the keeper of any
place where intoxicating liquors are sold to exclude minors from his place
of business whether or not accompanied by a parent or guardian.
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I do not attempt to pass upon the evidence that might be produced on

the trial of the case. I consider the facts only as stated.

76

Sale

CHARLES E. HOUSTON,
Assistant Attorney General.
McLeod County Attorney.
May 2, 1949. 217-F-3

— Wholesaler and Brewer — Cash beer law discussed — Laws 1949,
Chapter 475.

Facts

“For many years it has been the policy in the beer industry for the
brewers to charge returnable cases and bottles to wholesale dealers at
a rate of approximately 60c a case of bottles. The money was held on
ordinary account or collected together with the charge for the beverage
itself. In turn the charge for cases was passed on by the wholesale
dealer to the retail dealer and by the retail dealer to the consumer. In
each instance the price of the beverage and case and bottles were col-
lected together. About 80% of the beer sold in this state is sold in kegs
or barrels of various sizes and a charge of approximately $6 to $10 was
placed against the wholesale dealers and in turn against the retail
dealers. The sum was carried on account and empty kegs were returned
for credit. Likewise, the wholesale dealers may charge kegs to the
retail dealer and the sum for the keg was collected at the same time
the beverage was paid for unless empty kegs were returned in kind.

“It appears that in going on a cash basis a number of municipali-
ties in this state, some of whom operate municipal liquor stores and
some who buy beer for refectories in parks, etc., are in the practice of
paying for their merchandise of this kind thirty days after delivery
upon a verified claim approved by the governing body. It also appears
that a number of private firms which own business houses, taverns, or
hotels in this state with beer licenses pay their account for beer by
issuing a check from headquarters at a distance away from the prem-
ises where delivery is made. The questions which must be propounded
are as follows:

Question 1

“Must the wholesale dealer or brewer who sells and delivers cases
and bottles of beer to a retail dealer collect both for the beer and the
containers ?”

Answer

Yes; the payment can be made not only in money, but also by the return

of empty cases and bottles.
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Question 2

“Must a wholesale dealer or brewer collect cash for the beer and
kegs sold and delivered to retail dealers when the sales invoice carries
a money charge for the container?”

Answer

Payment must be made either in cash or partly in cash and partly by
the return of kegs or other containers.

Question 3

“Must the wholesale dealer or brewer collect cash for beer and kegs
sold and delivered to a retail dealer if no money charge is made for
the container and a notation on the sales invoice stated that the keg
remains the sole property of the brewer or wholesale dealer?”

Answer

I think that if the wholesale dealer or brewer does not charge the retail
dealer for the kegs or other containers but retains title thereto in himself,
then the retail dealer should not be required to pay therefor.

Question 4

“Does the cash law affect sales to municipalities in this state so
that they must pay cash for beer in containers sold and delivefed to the
munieipal liquor stores or its refectories?”

Answer
M. S. A. 645.27 provides:

“The state is not bound by the passage of a law unless named
therein, or unless the words of the act are so plain, clear and unmis-
takable as to leave no doubt as to the intention of the legislature.”

Within this rule, I think that it should be held that a municipality oper-
ating a municipal store does not come within the application of the law.
The purpose of the law was to prevent a wholesaler or broker from getting
control of the retailer. That danger does not exist where a municipality is
the retailer. I think it should be held that the cash beer law does not affect
sales to municipalities.

Question 5

“Does the cash law apply to private dealers where their business
headquarters is at a distance from the licensed store in such a manner
that they can buy only for cash and if so may they maintain a deposit
with the wholesale dealer against which sales are charged or must they
actually give a check or cash at the time of sale and delivery of beer
to them?”
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Answer

The cash law does apply to private retail dealers where their business
headquarters is at a distance from the licensed store. They can only buy
for cash, but they may maintain a deposit with the wholesale dealer against
which sales may be charged. In case such a deposit is maintained, the retailer
need not actually give a check or cash at the time of the sale and delivery
of the beer to him.

Question 6

“Would you confirm our instruction to the beer industry that when
they pay credit accounts incurred by the effective date of the Act they
are not affected by this law and may be collected in the regular course
of business but now all sales are subject to the new law?”

Answer

Sales made on credit prior to the effective date of the cash beer law,
April 18, 1949, are not affected by that law and may be collected in the
regular course of business as theretofore. However, hereafter all new sales
made from said date are subject to the new law.

Since the foregoing was written, you have asked

Question 7

“Whether the cash beer law, Laws 1949, Chapter 475, applies to
railroad companies.”

Answer

In my opinion it does, and it is my further opinion that the answer
given to Question 5 would be applicable in the case of railroad companies.

RALPH A. STONE,
Assistant Attorney General.
Ligquor Control Commissioner.
May 5, 1949, 217-H

77

Sale — Wholesalers and Brewers may sell 3.2 beer to on sale and off sale
dealers and to consumers in quantities of not less than two gallons —
Holders of wholesale licenses may sell only to off sale and on sale retail
dealers.

“That part of Laws 1949, Chapter 700, which amends M. S. A,
Section 340.02, Subdivision 3, reads as follows:

“‘Subd. 3. Retail “off sale” licenses shall permit the licensee to
sell non-intoxicating malt liquors in original packages for consumption
off the premises only, and the license fee therefor shall be $5.00 per
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annum. Wholesale licenses shall permit the licensee to sell non-intoxi-
cating malt beverages to holders of on or off sale retail licenses and the
license fee therefor shall be $10 per annum.

“‘Subd. 5. A manufacturer of non-intoxicating malt liquor may,
without license, sell such liquor to licensed dealers holding either “on
sale” or “off sale” licenses, and may sell and deliver the same in quan-
tities of not less than two gallons, direct to consumers at their homes’.”

Questions

“Question No. 1: Has Subdivision 5, above, been modified, amended,
or in any way repealed by Subdivision 3, above ?”

Opinion

I think this question should be answered in the negative. A manufac-
turer of non-intoxicating malt liquor may without a license sell such liquor
to licensed dealers holding either on sale or off sale licenses and may sell
and deliver the same in quantities of not less than two gallons direct to
consumers at their homes.

Question 2

“In view of the language as underscored in Subdivision 3, above,
would a municipal governing body have the authority by ordinance to
forbid the holder of a ‘wholesale’ non-intoxicating malt liquor license
to sell and deliver such liquor in any quantity whatever or to any person
whatever except to persons holding either ‘on sale’ or ‘off sale’ non-
intoxicating malt liquor licenses issued by authority of such governing
body 7"

Opinion
The holder of a wholesale license is permitted only to sell to holders of

on sale or off sale retail beer licenses. What the statute forbids the munici-
pality may by ordinance forbid.

The municipality could not by ordinance forbid the holder of a whole-
sale license from selling to on sale or off sale beer dealers who are duly
licensed as off sale or on sale dealers by the governing body of municipalities
other than in Duluth.

RALPH A. STONE,
Assistant Attorney General.

Duluth City Attorney.
February 24, 1950. 217-H
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BIDS AND CONTRACTS

78

Bids — Competitive bidding — Bid submitted by telegram is valid and may
be considered by a council when other bids which have been received are
opened in accord with the advertisement for bids.

Facts

“At the regular meeting of the City Council held last evening,
December 4th, bids were received for the erection of a new lighting
system for the City. Notice had been given that bids would be received
up to 8 o’clock last evening. A large number of bids were received. One
of the bidders who apparently intended to be present with his bid was
delayed enroute, and prior to 8 o’clock a bid was received by telegram,
which telegram also stated that a certified check in the requisite amount
was in the mail directed to the City Clerk by registered mail. The
registered letter with the check enclosed has been received showing the
same to have been postmarked prior to 8 o’clock last night. This bid
submitted by telegram was the lowest bid received.

“The telegram containing the bid was received sealed and opened
at the time of the other bids.”

Question
Was the bid submitted by telegram a valid bid?

Opinion
We have not been advised as to the substance of the advertisement for
bids. We assume that it was in substance and effect that at a stated time
and place sealed bids would be received for the erection of a new lighting
plant.

Sections 54 and 56 of the city charter relating to the advertising for
bids and awarding a contract therefor to the lowest responsible bidder con-
tain no express language which would preclude the submission of a proposal
therefor by telegram.

Bids for municipal contracts must substantially comply with all require-
ments relating thereto, the charter provisions, and the advertisement there-
for. The bid must be in such form that upon its acceptance a valid obliga-
tion will be placed upon the bidder to enter into a formal contract for the
work contemplated; and for which such bid was submitted. See McQuillin
Municipal Corporations, 2d Ed. Revised Vol. 8, Section 1322,

In our opinion the council may consider the bid which was submitted
by telegram as a valid bid and accept the same if in its judgment such bidder
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is the lowest responsible bidder, and upon acceptance thereof by the council
a valid obligation will be placed upon such bidder to enter into a formal
contract for the work contemplated by the advertisement for bids. It is
assumed that no favoritism or advantage has resulted to the person who
submitted his bid by telegram.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Montevideo City Attorney,
December 7, 1950. 707-A-4

79

Bids — Opening — At adjourned meeting — Where unusual storm prevented
county board from meeting and receiving bids pursuant to advertise-
ment therefor and auditor continued hearing until following week, no
bids being opened in the meantime, bidders prevented from reaching
meeting because of storm may submit bids before time to which hearing
adjourned and such bids may be considered by board if it so decides—
M. S. A. 375.21.

Facts

McLeod County advertised under authority of M. S. A. 875.21 that on
March 31, 1949, at ten o’clock in the forenoon it would award a contract on
a drainage ditch and invited bids from contractors to be then considered.
An unusual storm made roads impassable due to snow. About two-thirds
of the interested bidders were unable to be present. Five sealed proposals
were filed with the auditor before the time advertised when the bids would
be opened. Before the time arrived for opening the bids as stated in the
advertisement, several telephone calls were received by the auditor from
interested bidders who stated that they were unable to file their bids because
of their inability to reach Glencoe. The chairman of the board was unable
to reach the auditor’s office where the bids were advertised to be opened,
because of impassable roads. The bids were not opened. The auditor
announced that the letting of the contract was continued until April 5, 1949,
at ten o’clock A.M. The auditor retained all bids filed.

Questions
1. “Was the continuation of the letting on the part of the Auditor
proper?

2. “May other bids be accepted up to ten o'clock A.M. Tuesday, April
5th, the continued date for the letting ?”

Opinion
M. S. A. 375.21 requires that counties in the class of McLeod let certain
contracts after advertising for bids. The statute requires the notice of bids
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to specify “the time and place of awarding the contract.” It is certain that
such contract cannot be awarded before the time stated. But, may it be
awarded thereafter?

Why was this statute enacted? In the construction of statutes, the
object is to ascertain and effectuate the intent of the legislaure. Every law
shall be construed, if possible, to give effect to all its provisions. We should
consider the occasion and necessity for the law; the mischief to be remedied;
the object to be attained; the consequences of a particular interpretation.
M. S. A. 645.16.

We will bear in mind the rules which we read in See. 645.17. We will
especially bear in mind the rule found in that section that the legislature
intended to favor the public’s interest as against any private interest.

“# % * Tn the absence of fraud a determination by the public authorities
of whether a bidder has complied with the conditions imposed by the
advertisement for bids is final and conclusive and cannot be reviewed
by the courts, * * *. 43 Am. Jur., p. 788, § 41.

This statute, which we are considering, was apparently enacted for the pur-
pose of securing competitive bidding on the part of intending contractors
and to prevent favoritism, collusion, and fraud in the letting of such con-
tracts to the detriment of the public. See 43 Am. Jur., Public Works and
Contracts, p. 764, § 23.

The act of the auditor in announcing that the meeting of the board
would continue until April 5 could not defeat such purpose. It did not foster
favoritism, collusion or fraud in the letting to the detriment of the publie.
It would appear that the public is favored rather than damaged by what has
been done. If the board should decide to consider bids received after the
advertised time but before any bids were opened, that is, if it should conclude
to receive bids submitted before April 5 and no bids had been opened before
that time, who is damaged? Is the public favored or is it hurt?

Having taken all these things into consideration, it appears to me that
the act of the auditor was proper and if the board concludes on April 5 to
consider bids submitted until that time, no bids having been opened in the
meantime, its decision should not be questioned.

CHARLES E. HOUSTON,
Assistant Attorney General.
McLeod County Attorney.
April 4, 1949. 707-A-7

80

Contract — Road Repair — Equipment — Labor claims — Counties with
population of less than 75,000 may construct, improve and repair public
roads by day labor and pay labor claims and claims for use of equipment
without first being audited and allowed by county board — M. S. 1949,
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§ 162.18. No contract for work or labor, or for construction or repair of
roads where the estimated cost exceeds $1,000, may be made without
first advertising for bids as provided for in § 375.21, subd. 1.

Facts

“Winona County is engaged in the construction, improvement, main-
tenance and repair of public roads by the employment of labor therefor,
as well as hiring certain types of equipment used in the performance
of such road work.

“Section 162, M. 8. A., as amended by Laws 1947, Chapter 2083,
Section 1, and Laws 1949, Chapter 653, Section 1, provides for the
payment of claims of persons who have performed labor or who have
furnished certain designated equipment in the performance of such
road work, either by time check or through a pay-roll system.

“X furnished a bull-dozer to Winona County, used with the regular
County road crews in the performance of road work, upon an hourly
rate. X is employed by said County to operate said equipment upon an
hourly rate. The claims of X for the use of said equipment, based on
the hourly rate, together with his labor time, exceeds the sum of
$1,000.00.

“At the time of hiring X and his bull-dozer to be used with said
County road crews in the performance of public road work, there was
no accurate way to anticipate or determine how long said equipment
would be used in the performance of the particular jobs.”

Question

“Is it permissible to pay said claim, though it exceeds the sum of
$1,000.00, under Section 162.18, M. S. A., as amended, or does Section
8756.21, M. 8. A, as amended by Laws 1947, Chapter 138, Section 1,
apply, requiring an advertising for bids ?”

Opinion

It is not possible to specifically answer this question for the reason that
we are not advised as to the nature of the contract with X for his labor
services, and for the use of the bull-dozer. If only one contract was made
with X, which included his labor, and the use of the bull-dozer and the esti-
mated cost or the value thereof when the contract was made exceeded $1,000,
then the county board should have advertised for bids as required by M. S.
376.21, subd. 1. See opinion of Attorney General dated April 8, 1940, file
T07-A-T.

M. S. 1949, § 162.18, provides for construeting, repairing and maintain-
ing of public roads by the use of day labor and the rental of road equipment
for such purposes. The employment of X and the use of the bull-dozer is
authorized by this statute.
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The failure to advertise for bids does not preclude payment for the
work performed by X and for the use of the bull-dozer if the contract there-
for was made without fraud and in good faith.

The general principle of law in such case is stated in Dunnell’s Digest,
Vol. 4, § 6717, as follows:

“Where a municipality receives money or property of another under
and pursuant to a contract upon a subject within its corporate powers,
which contract was entered into in good faith and without purpose to
violate or evade the law, but for the failure to comply with the require-
ments of statutes made essential to a valid contract was illegal and void,
and the money or property so received is retained and subsequently
devoted to legitimate munieipal purposes, the municipality is liable
therefor, and recovery may be had against it as upon an implied con-
tract.” (page 907 and cases cited.)

See also First National Bank of Goodhue v. Village of Goodhue, 120
Minn. 362, 139 N. W. 599, and Wakely v. County of St. Louis, 184 Minn. 613,
page 616, 240 N. W. 103.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Winona County Attorney.
July 27, 1950. 707-A-7

81

Contract—Void—Contract by county board for purchase of truck made pur-
suant to bribe arrangement between vendor and three members of board
is void under M. S. A. 375.09 and county may not pay purchase price of
truck based on void contract.

Facts

“On or about November 10, 1948, A, agent of B Company, offered
to give County Commissioners X, Y, and Z $650.00 if they would get
the County Board to advertise for bids for a used truck and to use their
efforts so that the County would purchase a used truck from B Company.
County Commissioners X, Y, and Z agreed to accept $650.00 and agreed
to use their efforts to get the County Board to advertise for bids for a
used truck and to vote for the offer of B Company. An inspection of the
truck was made in St. Paul by County Commissioners Z and W, during
the December, 1948, meeting of the County Board. During said meeting
the County Auditor was instructed to advertise for bids for a used
truck. Bids were received on January 5, 1949, and only one bid, that of
B Company, was received. Since only one bid was received, the bid was
rejected and the County Auditor was authorized to readvertise. In the
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meantime, X’s term had expired and he was succeeded by Commissioner
V, who allegedly had told A that if his vote in favor of B Company’s
bid was to be had, he had to be paid.

“Several bids were received by the County Board at its February 8,
1949, meeting, including that of B Company. Said County Board voted
to purchase the truck of B Company for $6500.00, said truck to be
delivered immediately.

“The truck was delivered to the County on or about February 15,
1949. However, after careful inspection, it was not as represented,
because of several defects making it inoperative.

“Since said date the truck has been put in usable condition by B
Company, but the County has not paid the purchase price of the truck,
nor has the agreed bribe been paid by A or B Company to any of the
Commissioners.

“X, Y, and Z have been convicted of receiving a bribe; however, not
the bribe involved in the above recited facts, V has been charged with
asking for a bribe, one not involved in the above facts. His fase is _still
pending. X, Y, and Z have allegedly admitted the facts above recited.”

Question

May the county legally pay for the truck in view of M. S. A. 875.09,
assuming that the county board wishes to pay for the truck, being of the
opinion that it is worth the contract price?

Opinion
The answer is “no.” There is no basis for payment. This contract, in
view of M. S. A. 375.09, is void. There is no contract. The county is in

possession of a truck which is owned by the B Company. The county board
has no authority to authorize the payment.

CHARLES E. HOUSTON,
Assistant Attorney General.

Winona County Attorney.
September 17, 1949. : 126-A-17

BOARDS AND COMMISSIONS

82

Charter commission — Members — Number — Majority — Amendments to
charter — Should be proposed by a charter commission having its full
complement of 15 members or a majority of the commission having a
full complement of 15 members.
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Facts

“The Charter Commission of the City of Owatonna has prepared
an amendment which it wishes to present to the voters at the next
election. &

“However, six members have resigned from the Charter Commis-
sion and it consists only of nine members. Eight of the nine members
have voted to present the amendment to the voters.”

Question

“Is it necessary that a Charter Commission have its full comple-
ment of fifteen before it can legally propose a Charter amendment?”

Opinion
The question is answered in the affirmative.

Art. 4, .§ 36 of the Constitution, authorizes the legislature to provide
“* * * for a board of fifteen freeholders who shall be and for the past
five years shall have been qualified voters thereof, to be appointed by
the district judges of the judicial district in which the city or village
is situated, * * *”

for a term within the limit therein presecribed.

This constitutional provision further directs that the board:

“shall be permanent, and all the vacancies * * * shall be filled by appoint-
ment in the same manner as the original board was created, and said
board shall always contain its full complement of members. * * *”

Another portion of Art. 4, § 36 of the Constitution, applicable to your
inquiry provides:

“k * * Such charter so deposited may be amended by proposal therefor

made by a board of fifteen commissioners aforesaid, * * *”

The board of fifteen freeholders authorized by Const. Art. 4, § 36, is
provided by the legislature in M. S., § 410.05. The board is commonly called
the Charter Commission.

M. S., § 410.12, Subd. 1, provides that the

“% * * board of freeholders may propose amendments to such charter,
and shall do so upon the petition of five per cent of the voters of the
oty &% W

Subd. 4 of that section prescribes that

“Amendments shall be submitted to the qualified voters * * * as
in the case of the original charter, * * *”

Both the Constitution (Const. Art. 4, § 36) and the statute (M. S,,
§ 410.07) provide that the original proposed charter shall be delivered or
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submitted to the chief executive of the municipality signed by the members
of the board of freeholders or a majority of its members. “Majority of its
members” means a majority of its full complement of fifteen members.

The constitutional provision here involved, as well as the statute enacted
in pursuance thereof, provides a simple and expeditious method for filling
any vacancies which may, from time to time, exist in the full complement
of the board’s membership.!

The mandate of the Constitution that the “board shall always contain
its full complement of members” is clear and unequivocal. It is not lightly
to be brushed aside. Equally clear and almost as emphatic is the constitu-
tional direction that amendments to the charter may be initiated by proposal

“made by a board of fifteen commissioners.” Substantial considerations
underlie these constitutional requirements. One of these reasons is, unques-
tionably, to provide assurance that any charter or amendment thereto pro-
posed would evolve, before submission to the chief executive officer of the
municipality, out of the studied consideration, discussion, debate and delib-
erate judgment of fifteen resident freeholders of the municipality. While
both the constitution and the statute authorize a majority of the members
of a board of fifteen to propose, it does not follow that eight or more mem-
bers of a board having less than the full complement of fifteen members
are possessed of that power or authority simply because the number eight
or more is a mathematical “majority” of the number fifteen. To so hold
would, in my opinion, be tantamount to saying that the mandatory provi-
sions of the Constitution here considered are wholly meaningless. Nor have
I overlooked the circumstance that even if the Charter Commission of the
city of Owatonna did have presently its full complement of fifteen members,
eight of its present membership of nine “have voted to present the amend-
ment to the voters.” But that factor is not a controlling one on the legal
question involved. The question is one of legal authority. To be sure, if six
additional resident freeholders should now be appointed so that the Com-
mission did have “its full complement of members” those six might, con-
ceivably, in their considerations and discussions of the proposed amendment
involved, agree with the ninth present member who has not voted to present
the amendment; and, also conceivably, they might, in that process, convince
one of the eight remaining members that the amendment should not be
proposed.

If your inquiry presented a situation where an amendment to the charter
had been proposed by eight or more members of the Charter Commission
not having at the time thereof “its full complement of members” and the
proposal so submitted had been duly adopted and ratified by the electors, a
different question would be presented. But that is not the situation here
considered. The proceedings involved in your question are still in their
preliminary stages. In these circumstances we are of the view that full
effect should be given to the constitutional requirements that the “board
1Vacancies therein shall be filled by appointment for the unexpired term or terms by the dis-

triet judges of the judicial district in which the municipality is situated. Const. Art. 4, § 36;
M, S. 1949, § 410.05.
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shall always contain its full complement of members” and that the proposal
to amend should be “made by a board of fifteen members” or “a majority
thereof,” and not by a board of nine members.

LOWELL J. GRADY,
Assistant Attorney General.
Steele County Attorney.
September 28, 1950. 58-G

83

Equalization — Council members are not entitled, for their services on board,
to extra compensation over that prescribed by § 412.181, M. S. 1949 —
M. S. 1949, §§ 274.01, 412.181, subd. 9.

Facts

M. S. 1949, § 412.181, prescribes the schedule of salaries of the mayor
and trustees in villages of this state. -

Subd. 9 of that section prescribes that in any village to which that
subdivision is applicable “the salary of the mayor is fixed at $2 per day or
meeting for each day’s service necessarily rendered or meeting attended,
with a maximum of $30 per year, and the salary of each trustee is fixed at
$1.50 per day or meeting for each day’s service necessarily rendered or
council meeting attended, with a maximum of $20 per year.” We gather
from the tenor of your inquiry that subd. 9 of § 412,181 is applicable to the
Village of Albany.

Question

“May members of the village council be paid for services rendered
on the board of review under M. S. A., Sec. 274.017”

Opinion

M. S. 1949, § 274.01, provides that the governing body of each village
shall be a board of review.

The members of the village council, acting as a board of review under _
§ 274.01, are not entitled to any compensation other than that which they
are entitled to receive under § 412.181 for their services as village officers.
In other words, for their services on the board of review they are not entitled
to extra compensation over and above that prescribed by § 412.181.

LOWELL J. GRADY,
Assistant Attorney General.
Albany Village Attorney.
December 29, 1950. 406-E
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84

Housing and redevelopment — Terms — Vacancy in office of commissioner
where commissioner removes from city; special tax levy by authority —
Interpretation of phrase “first two consecutive levy-making periods” —
M. S. A. 462.425, subds. 5, 6, T; M. S. A. 462.421, subd. 8; M. S. A, 351.02;
M. S. A. 462.5645, subd. 6.

Facts

“Albert Lea Housing and Redevelopment Authority was duly set
up under Sec. 462.425 in June, 1947. The commissioners were duly
appointed and qualified. The men appointed for the one and two year
terms have just held over without reappointment but now the city feels
that successors should be appointed.”

Question

“In appointing successors for the one and two year term men, when
should the terms begin and end ?”

Answer
M. S. A. 462.425, subd. 6, as far as here material, provides as follows:

“The commissioners constituting an authority shall be appointed
by the mayor, with the approval of the governing body. Those initially
appointed shall be appointed for terms of one, two, three, four, and five
years, respectively. Thereafter all commissioners shall be appointed for
five-year terms, * * *”

It is clear from the foregoing quoted portion of the statute that the
legislature intended that each year one of the five terms should expire.

Accordingly, to accomplish that legislative purpose, the appointment of
the successors to the two commissioners whose terms have heretofore
expired should be for a term of five years, commencing, respectively, as of
the dates of the expiration of the one-year term and of the two-year term.
If the term for which the commissioner who was appointed for one year
expired on July 1, 1948, the appointment of his successor should be for a
term of five years commencing as of that date; and, if the term of the com-
missioner who was appointed for two years expired on July 1, 1949, the
five-year term of his successor should commence as of that date. If both
were now to be appointed for a term of five years commencing as of the
date of their appointment, their respective terms would expire simultane-
ously, contrary to the legislative intention expressed in the above quoted
portion of the statute.

Term of office must be distinguished from tenure of office. The term of
an office relates to the office, and not to the incumbent. It is not to be con-
fused with tenure of office, and it is not affected by the holding over of an
incumbent beyond the expiration of the term. In a term of office there may
be several tenures, but the term of the office remains the same. See Holbrook
v. Board of Directors of Imperial Irr. Dist., 8 Cal. (2d) 158, 64 P. (2d) 430.
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At the expiration of the one-year term of the first commissioner or the
expiration of the two-year term of the two-year commissioner, their respec-
tive offices did not become vacant because M. S. A. 462.425, subd. 7, expressly
provides that:

“Commissioners shall hold office until their successors have been
appointed and qualified. * * *”

New terms of office of five years each commenced on the expiration of
the one-year and two-year terms.

You state these additional

Facts

“One of the commissioners has moved from the city of Albert Lea
and now resides outside the city limits.”
You ask this further

Question
“Is there an automatic vacancy resulting by this commissioner’s
ceasing to be an inhabitant of the City of Albert Lea?”
Answer

Assuming that the commissioner has established a new permanent resi-
dence outside of the city, the question is answered in the affirmative.

M. S. A. 462.425, subd. 5, so far as here material, specifically provides
that:

“An authority shall consist of five commissioners, who shall be
residents of the area of operation of the authority * * *”
M. S. A. 462.421, subd. 8, provides:

“‘Area of operation’ means, in the case of an authority created in
and for a city, village, or borough, the area within the territorial
boundaries of that municipality.”

M. S. A. 351.02, so far as here material, provides as follows:

“Every office shall become vacant on the happening of either of the
following events, before the expiration of the term of such office:

“(1) L
“(2) * %k &
“(3) * ok k

““(4) His ceasing to be an inhabitant of the state, or, if the office
is local, of the distriet, county, city, or village for which he was elected
or appointed, or within which the duties of his office are required to be
discharged; * * *”

You state these additional
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Facts

“Subd. 6 of Sec. 462.545 provides for the levy of taxes. The Author-
ity levied no tax in 1947. It did levy a tax in 1948 payable this year.
The subdivision provides a maximum of ten cents on each $100.00 for
the first two consecutive levy-making periods and not over five cents
after the first two years. The Authority seeks to levy the maximum of
ten cents this fall to be payable in 1950.”

You ask this further

Question
“Is not the authority ‘restricted to the five cent limit at this time’?”

Answer
This question is answered in the negative.

M. S. A. 462.545, subd. 6, provides for the levy of a special tax upon all
property, both real and personal, within the taxing district for the purposes
of the authority. The pertinent portion of subd. 6 of M. S. A, 462.545 reads
as follows:

“The amount of such special tax levy for the first two consecutive
levy-making periods after the organization of the authority shall be an
amount approved by the governing body of the municipality, but shall
not exceed ten cents on each $100 of taxable valuation in the area of
operation. The authority shall each year formulate and file a budget
in accordance with the budget procedure of the municipality in the same
manner as required of executive departments of the municipality or, if
no budgets are required to be filed, on or before August first, and the
amount of the tax levy for the following year shall be based on that
budget and shall be approved by.the governing body, but shall not after
the first two years exceed five cents on each $100 of taxable valuation
in the area of operation.”

The phrase underscored in the above quoted portion of the statute, so
far as I have been able to ascertain, has not been the subject of any judicial
opinion or of opinion of the Attorney General.

You will note that the authority is required annually to formulate and
file a budget in accordance with the budget procedure of the municipality
in the same manner as required of the executive departments of the muniei-
pality, or, if no budgets are required to be filed by such executive depart-
ments, the authority must formulate and file its budget on or before August
1st. Your city charter provides for the preparation of an annual budget
(§ 59) and prescribes that the budget shall be the principal item of business
at the regular monthly meeting of the council in August (§ 60). From your
statement of facts it appears that the Albert Lea authority was “set up” in
June, 1947. I assume that by the phrase “set up” you mean that in June,
1947, a proper resolution determining the need for a housing and redevelop-
ment authority to function in Albert Lea became effective under § 462.425.
Even assuming that the commissioners were appointed at that time, it would
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require some time after their appointment for the commissioners to formu-
late policies, make necessary investigations and studies and generally to
become organized and effective as an authority; in any event, the time elaps-
ing between June, 1947, and the regular meeting of the council in August of
1947 would afford no ample opportunity or time for the commissioners intelli-
gently to prepare a budget for the needs of the newly created authority for
action by the council at its August, 1947, meeting. Unquestionably that was
the reason why the authority levied no tax in 1947. I believe the legislature
intended the phrase “levy-making periods” to mean periods in which a levy
was made by the authority. Accordingly, I am of the view that, since the
first levy was made by the authority in 1948, the year 1949 is within the
operation of the phrase “first two consecutive levy-making periods” and
that the amount of the special tax levy for the Albert Lea authority to be
made in 1949, for collection in 1950, shall be an amount approved by the
governing body of the City of Albert Lea but shall not exceed ten cents on
each $100 of taxable valuation of the city.

LOWELL J. GRADY,
Assistant Attorney General.
Albert Lea City Attorney.
August 17, 1949. 430

85

Housing and redevelopment — Commissioners — Term — Where length of
term and appointing authority is designated by statute but no date is
fixed for the beginning of the term, term commences on date of appoint-
ment and not on date appointee qualifies — Laws 1947, Ch. 487, § 4,
M. S. A. 462.425,

Facts

“The Housing and Redevelopment Authorities of Minnesota are
using different bases for determining the beginning and expiration dates
of the terms of office of their commissioners.

“The Housing and Redevelopment Authorities, except one, have
been fixing the terms of office of the commissioners from the date upon
which the appointment of the original commissioners was made by the
Mayor and approved by the governing body of the municipality. The
form of certificate of appointment of the original members of the
respective housing authorities contains a provision by the Mayor that
the members shall serve for the appropriate term of years from the date
of such appointment. In general, the appointment by the Mayor and
the action by the City Council takes place on the same date.

“For example, with respect to these authorities, if the date of the
appointment is January 1, 1950, and the term one year, the term expires
January 1, 1951, even though the particular incumbent did not take the
oath of office until February 1, 1950.
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“In the case of the one authority, the authority is proceeding on
the basis that the term of office of any one commissioner is dated from
the date he takes the oath of office and otherwise qualifies to enter upon
his duties.

“For example, if the appointment was dated January 1, 1950, and
the oath of office was not taken until February 1, 1950, the term of the
appointment, as well as the authority of the commissioner to enter on
his duties and transact business, would be dated from February 1, 1950,
to February 1, 1951.”

Question

Does the term of a commissioner appointed under the Municipal Hous-
ing and Redevelopment Act commence on the date of his appointment or on
the date he qualifies for the office ?

Opinion

The Municipal Housing and Redevelopment Act is Laws of 1947, Chap-
ter 487, coded as M. S. A. 462.411 to 462.711. References herein are to the
sections of said Act.

Section 4, Subdivision 5, as far as here material, reads as follows:

“An authority shall consist of five commissioners, * * *”
Section 4, Subdivision 6, as far as here material, reads as follows:

“The commissioners constituting an authority shall be appointed
by the mayor, with the approval of the governing body. Those initially
appointed shall be appointed for terms of one, two, three, four, and five
years, respectively. Thereafter all commissioners shall be appointed
for five-year terms. * * *”

Section 4, Subdivision 7, so far as here material, reads in part as follows:

“Commissioners shall hold office until their successors have been
appointed and qualified. A certificate of appointment of each commis-
sioner shall be filed with the clerk and a certified copy thereof shall be
transmitted to the state housing commission, * * *”

From the quoted portions of the statute, the legislature intended that
there should be five commissioners, that their terms should be staggered,
that the term of one commissioner would expire every year and that a new
commissioner would be appointed for a five year term at the expiration of
each previous term. Opinion dated August 17, 1949 (file 430).

The term of the commissioners is fixed by statute. After the initial
appointments of one, two, three, four and five years respectively, the term
of each commissioner is for a period of five years. The connotation of
“term,” as applied to an office, is that of a fixed and definite period. 43 Am.
Jur. 149. The term is distinct from the tenure of an officer. 43 Am, Jur. 149.
The term of an office relates to the office and not to the incumbent. In a
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term of office there may be several tenures, but the term of the office remains
the same. See Holbrook v. Board of Directors of Imperial Irrigation District,
8 Cal. (2d) 158, 64 P. (2d) 430.

The above statutory provisions fix the term of the office of commis-
sioner. The statutory provisions, however, do not fix the date of the com-
mencement of the term of each commissioner. They are appointed by the
mayor, with the approval of the governing body. Where no time is fixed by
law for the commencement of an official term, the general rule is that it
begins to run from the date of the appointment. See 43 Am. Jur. 155.
Although there is some authority to the effect that the term commences
with the officer’s qualification, this view has been disapproved upon the
ground that under such a rule the beginning of an official term would depend
on the will of the appointee instead of the appointing power. The applicable
rule to the facts submitted is stated in 48 Am. Jur. 1565 as follows:

“Where the law prescribes the length of the term and designates
the person in whom is vested the power to fill a public office by appoint-
ment, but no date is fixed for the beginning or ending of the term, it
has been held that the appointive power has the right to fix the com-
mencement of the term; and when the same is fixed by the appointment
first made, all subsequent terms of office necessarily have reference to
such initial period, and each term commences at the end of the preceding
term.”

Applying the foregoing to your inquiry, it is our opinion that the term
of a commissioner appointed under the municipal housing and redevelop-
ment act commences on the date of his appointment and not on the date he
qualifies for the office.

JOSEPH J. BRIGHT,
Assistant Attorney General.

Commissioner of Administration.
March 16, 1950. 430

CONDEMNATION PROCEEDINGS

86

Airport—Acquisition of lands—When possession may be had—Right of pos-
session thereto—M. S. A. 360.032.

Supersedirig opinions of Sept. 18, 1942 (234b), to Mankato City Attorney
and July 80, 1943 (234b and No. 1, 1944, Rep.), to Worthington City
Attorney.

Facts

The City of Mankato is engaged in acquiring land for a municipal air-
port situated outside the corporate limits of the city. It may be necessary
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for the city to condemn in order to acquire said lands. Section 142 of Part
III, Sub-chapter I of Chapter XIV of the city charter, under the subject of
“Eminent Domain,” reads in part:

“* % * pefore entering upon possession of said land or property, the
city shall pay the amount of such award with interest thereon at the
rate of six per cent per annum from the date of the final award or con-
firmation thereof or judgment of the court, as the case may be.”

M. 8. 1945, § 360.032, authorizes a municipality to acquire property for
the purposes of an airport either within or without its territorial limits.
Subd. 2 thereof authorizes the condemnation of such property by the munici-
‘pality, and, if the city charter prescribes a method of acquiring the property
by condemnation, the proceedings shall be pursuant to said charter. Said
subd. 2 reads in part as follows:

- “For the purpose of making surveys and examinations relative to
any condemnation proceedings, it shall be lawful to enter upon any land,
doing no unnecessary damage. Notwithstanding the provisions of this
or any other statute or the provisions of any charter, the municipality
may take possession of any such property so to be acquired at any time
after the filing of the petition deseribing the same in condemnation
proceedings.”

Questions

In the event the city determines to condemn the lands needed for its
airport, may it take possession thereof in accordance with Minnesota Stat-
utes 1945, § 360.0327?

If possession may be taken in accordance with provisions of said statute,
when in the course of the proceedings under the charter may said possession
be taken?

Opinion

Minnesota Statutes 1945, § 860.032, was enacted as a part of the Revised
Uniform Airports Act by Laws 1945, Chapter 303, and is contained in § 11
thereof. It takes the place of the provision relating to the same subject mat-
ter and contained in Laws 1943, Chapter 653, § 9, which was specifically
repealed by the enactment of Laws 1945, Chapter 303. The 1943 act, how-
ever, did not in any way authorize a municipality to take possession of con-
demned property upon the filing of the condemnation petition.

Minnesota Statutes 1945, § 360.032, authorizing municipalities to acquire
airports, in our opinion, is a general law relating to the affairs of cities, and
the provisions thereof, in so far as they may cover the same subject matter
as contained in the city charter of Mankato, are paramount to the charter
provisions. Therefore, the above quoted provision from Minnesota Statutes
1945, § 360.032, authorizing the city to take possession of property for an
airport, is in conformity with Article IV, Seetion 36, of the Constitution
and takes the place of § 142 of the city charter in so far as that section
restricts the taking of possession of property condemned for an airport.
See Rice v. City of St. Paul, 208 Minn. 509, 295 N. W. 529, for the applica-
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tion of a general law pertaining to cities construed to be paramount while
in force to the provisions relating to the same matter included in a local
charter.

In response to an inquiry from the City Attorney of Mankato, this office,
on September 18, 1942 (our file 234b) advised that, under the terms of the
city charter (§ 142), the city could not take possession of land being acquired
for an airport site prior to the payment of the award. That opinion was
written prior to the enactment of Minnesota Statutes 1945, § 360.032 (Laws
1945, Chapter 303). In view of the enactment of this 1945 act, our opinion
to the City Attorney of Mankato of September 18, 1942, is hereby super-
seded. On July 30, 1943, this office advised the City Attorney of Worthing-
ton, Minnesota, in response to a similar inquiry (our file 234b — printed in
the 1944 Report of the Attorney General as opinion No. 1). There the
municipality was concerned in acquiring an airport site pursuant to Laws
1943, Chapter 653, which contained no provision with reference to the time
for taking possession. There it was the opinion of this office that possession
could be taken after the date of filing the report of the commissioners. In so
far as Minnesota Statutes 1945, § 360.032, prescribes a time in which posses-
sion may be taken, our opinion of that date to the City Attorney of Worth-
ington, Minnesota, is also hereby superseded.

The legislature, in enacting the part of Minnesota Statutes 1945,
§ 360.032, relating to the time of possession, used the language of Minnesota
Statutes 1945, Chapter 117 (eminent domain). Sections 117.05, 117.06, and
117.20, as amended by Laws 1947, Chapter 312, indicate that a condemnation
proceeding under Chapter 117 is commenced by filing a petition. The legis-
lature then, in our opinion, in using the words “the municipality may take
possession of any such property so to be acquired at any time after the
filing of the petition” in 360.082, supra, was, in effect, saying that the
municipality may take possession of such property so to be acquired at any
time after the commencement of the condemnation proceedings.

In order to answer your second inquiry, it is then necessary to deter-
mine when the condemnation proceeding is commenced under your city
charter. Chapter XIV of the Mankato City Charter relates to eminent domain.
Section 116 under Part I of Sub-chapter I thereof authorizes the city to
condemn for public purposes. Section 117 thereof reads:

“The necessity for the taking of any property shall be determined
by resolution of the Council, which resolution shall in a general way
describe the property so needed, and order its condemnation.”

Section 141 of Part III thereof relates to the procedure when there is to be
no assessment of benefits and states:

“% # % gl the proceedings required to be had under Part II of this
sub-chapter, shall be had under Part III hereof where there can be no
assessment for benefits, except that the Council in the latter case shall
in no event make any.asgessment of benefits. And all the provisions of
said Part II of this Chapter shall so far as applicable apply to and be
in force hereunder in Part III hereof to condemn property where there
can be no assessment for benefits.”
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We are assuming that the city does not propose to assess benefits resulting
from the construction of the airport and the acquisition of real estate there-
for. Section 122 under Part II reads:

“When the Council shall, by resolution declare that for public
improvement it is necessary to take, damage, injure or destroy any
private property, or property devoted to a public use, it shall determine
by resolution in a general way the nature and extent of the proposed
improvement”;

and Section 128 thereof directs the city council to notify the city engineer
of its determination, and the city engineer then surveys and prepares a plat
of the improvement, ascertains the property to be affected by it, and the
names of the owners thereof, and presents said information to the council.
Section 124 thereof reads in part:

“When such plat and survey shall finally describe the proposed
improvement to the satisfaction of the cgumcil, it shall by resolution
adopt the same and order the making of the improvement. * * *”

The portion of Section 124 not quoted relates to the procedure required to
be followed in giving notice of a meeting of the city council to award dam-
ages. The remaining sections of Part II in Sub-chapter II of Chapter XIV
relate to the machinery for determining damages in the condemnation
proceedings under the charter.

The resolution of the city council determining necessity under Sections
117 and 122 is, in our opinion, a preliminary step which establishes public
authority and is the legislative determination of the necessity of the acqui-
sition. It is not, however, the commencement of condemnation proceedings
under the city charter. It is similar to the order of the commissioner of
highways designating the route of a trunk highway. See State v. Appleton,
208 Minn. 436, 294 N. W. 418, wherein the Minnesota Court, in discussing
the nature of the commissioner’s order, said:

“The appellant contends that the filing of the width order amounted
to a taking of her property. We have held that the mere filing of the
commissioner’s order designating the route of a highway does not
amount to a taking of the land over which the route extends. It is merely
the preliminary step which establishes public authority and is the legis-
lative determination of the necessity of the acquisition. State, by Benson,
v. Erickson, 185 Minn. 60, 239 N. W. 908. That case was later overruled
on its holding that persons not included in the state’s petition could
intervene, by State, by Benson, v. Stanley, 188 Minn. 390, 395, 247
N. W. 509. However, except insofar as it has been overruled, it still is
the law. It is the filing of the petition in condemnation, not the filing
of the commissioner’s order, that authorizes the state at its option to
enter upon and take possession of the land sought to be condemned.”

The resolution of the city council determining public use and necessity
authorized by Sections 117 and 122 of the charter is not, in itself, a step
toward the acquisition of any property. Until the city engineer has made
a survey and prepared a plat covering the proposed improvement in accord-
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ance with Section 123 of the charter, there is no way of knowing whether
the project is feasible or not; nor is there any way of determining, in most
instances, the actual land which may be required or which will be affected
by the proposed improvement. When the city engineer, however, has reported
back to the council pursuant to said Section 123, the council then is in a
position for the first time to start condemnation proceedings. It is our
opinion that such proceedings are then commenced when the city council
enacts the resolution authorized in Section 124.

From the foregoing it is our opinion that the City Council of Mankato,
if it proceeds to acquire lands for an airport outside the territorial limits of
Mankato pursuant to the procedure prescribed by its charter, may take
possession of such lands at any time after it has enacted the resolution
prescribed in the city charter by Section 124 of Part II of Sub-chapter I,
Chapter XIV, thereof.

J. A. A. BURNQUIST,

¢ Attorney General.
Mankato City Attorney.
February 17, 1949. & 234-B

87

Award—Appeal—When possession of property may be taken by condemning
municipality — Extension of a road — M. S. A. 117.09; 117.13; 117.17;
117.20, subds. 2, 3, and 4. (Opinion 186, 1936 report, reversed.)

Facts

“The Village of Brooklyn Center some time ago initiated the con-
demnation proceedings for the extension of a road within the village
limits. Awards have been duly made and filed and some of the parties
have served notice of appeal from these awards. The village has been
proceeding under Section 117.20, considering itself as a political sub-
division of the State.”

Question

“May the Village now proceed to take possession of the condemned
land in order to construct a road although the appeals are still pending,
and in view of the requirements of Section 117.20 (4) which requires
that a certificate be filed in which the fact of payment must be recited ?”

Opinion
The question is answered in the affirmative.

M. S. A. 117.20 prescribes the procedure in eminent domain proceedings
instituted by the state or by any of its agencies or political subdivisions.
Subd. (8) of that section specifically provides:
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“(3) Payment of the damages awarded may be made or tendered
at any time after the filing of the report; and the duty of the public
officials to pay the amount of any award or final judgment upon appeal
shall, for all purposes, be held and construed to be full and just com--
pensation to the respective owners or the persons interested in the
lands; * * *”

In Ford Motor Company v. City of Minneapolis, 147 Minn, 211, at p. 215,
179 N. W. 907, it is stated:

“* * * That the severance of ownership and the taking must be regarded
as accomplished at the date when the original award is made and filed,
must be taken as settled in this state.”

“‘The filing of the award of the commissioners is to be deemed a
constructive entering upon and taking. The rights of the parties are
to be determined as of that time.” And that remains true, though the
award and successive awards be set aside, and even though the title
does not pass, as in fact it does not, until the final award is fully paid.”

That opinion apparently holds that, if the taken property is actually
occupied by the former owner between the date of the filing of the first
award and the payment of damages, the rental value thereof may be offset
against the award. See also Ford Motor Company v. City of Minneapolis,
143 Minn. 392, 173 N. W. 713.

The appeal is only “from any award of damages embraced in the report,
or from any omission to award damages.” M. S. A. 117.20 (2). The duty
of public officials to pay the amount of any award or final judgment upon
appeal, under the express provisions of subd. (8) of M. S. A. 117.20, is “full
and just compensation to the respective owners or the persons interested in
the lands.” When the amount of the award or the final judgment is actually
paid, then the title to the property passes, and that title relates back to the
date of the filing of the commissioners’ award. 2 Dunnell’s Minn. Digest,
§ 3016, and Supps.

Where eminent domain proceedings are instituted by the state or by
any of its agencies or political subdivisions, then the notice of filing of
report provided for in M. S. A. 117.09 is dispensed with; as is also the final
decree provided for in M. S. A. 117.17, if the attorney for the petitioner
makes a certificate reciting the facts specified in M. S. A. 117.20 (4). M. S. A.
117.20 (4) merely provides a different method, applicable only in eminent
domain proceedings instituted by the state, its agencies and political sub-
divisions, for perfecting the record of the proceedings. Compare M. S. A.
117.17.

I am authorized to say that the former opinion of this office, to the
extent that it may be inconsistent herewith, is hereby superseded. (Opinion
No. 183, 1936 report, file 817-F.)

Question

“If the village can take possession of this land, what procedure
must they follow with regard to posting a bond and making tender of
payment 7"
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Opinion
For the reasons stated in the Attorney General’s opinion dated July 1,
1941 (file 817-F), I am of the view that the bond provisions of M. 8. A, 117.13

do not apply to a village when, as a political subdivision of the state, it is
lawfully exercising its power of eminent domain.

I am not certain what you mean by what procedure you should follow
in “making tender of payment.” As to the nonappealing parties interested
in the proceedings, the following language of the statute seems applicable:

“Payment of the damages awarded may be made or tendered at
any time after the filing of the report; * * *)” (M. S. A, 117.20 (3).)
As to the appealing parties, so long as their appeals are pending, a tender
of payment would be unavailing.
J. A. A, BURNQUIST,
Attorney General.
Attorney for Village of Brooklyn Center.
August 17, 1949. 817-F

88

Public square—City cannot condemn property already dedicated for use as
a public square and thereby acquire the right to use it as a high school
athletic field—Headley v. City of Northfield, 227 Minn. 458, 35 N. W. 2d
606.

Facts

Within the plat of the town of Northfield there is a rectangular area
designated as a public square which was dedicated as such by the proprietors
who made and filed the plat. This public square is known as Central Park.
It was the subject of an opinion of our Supreme Court in the case of Headley
v. City of Northfield, 227 Minn. 458, 35 N. W. 2d 606. That opinion is hereby
referred to for a further statement of facts and the law pertaining to the
title to this public square. It was proposed by the city of Northfield and the
school district to divert the use of the public square to the purposes of a high
school athletic field and playground. As stated by the Supreme Court in
the case cited, this would be a use of the property for a public use, “but one
not only different in kind from uses of a public square but positively incon-
sistent therewith and destructive thereof, and consequently unlawful.”

In the case cited, the Supreme Court directed the issuance of a tempo-
rary injunction against the city of Northfield and other defendants enjoin-
ing them from consummating the plan of converting the major portion of
the public square into a high school athletic field and playground.

It is now proposed that the city of Northfield condemn the public square
(already dedicated to a public use) so as to accomplish the purpose of con-
verting it into an athletic field and playground.
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Question

Can the city of Northfield under the power of eminent domain condemn
property already dedicated as a public square and acquire the right to devote
it to other purposes, including its use as an athletic field and playground?

Opinion
I believe it to be the law that unless specific authority is given either
by statute or the city charter to condemn property already devoted and
dedicated to use as a public square, such power does not exist, and the city

has no power to condemn the public square for other city purposes, and
thereby avoid the trust created by its dedication as a public square.

An examination of the city charter in Chapter X does not disclose any
specific authority to condemn property already devoted to a public use. The
charter in Chap. X, § 1, gives authority to condemn any property that may
be required for any of the purposes of the city, but it does not contain
specific authority to acquire land under the power of eminent domain which
is already devoted to a public use.

The following quotation is taken from 18 Am. Jur., title Eminent Domain,
§ 93, p. 719:

“* * * in the absence of express statutory authority, authority to con-
demn for school purposes has been denied where the land was already
devoted to another public use, such as a poorhouse, public square, or
public highway. * * *” The text cites 48 L. R. A. (N. S.) 489.

A portion of the annotation in 48 L. R. A. (N. 8.) 489, just referred to,
reads as follows:

“The board of education of a city has no power to take a part of a
publie square for a high school site, where the purposes for which the
public squares may be used are defined by positive law, and do not
include the erection of schoolhouses. McCullough v. Board of Education,
51 Cal. 418 (holding also that the board of supervisors could not
authorize such taking).

“In Davis v. Nichols, 39 Ill. App. 610, the court, in holding that a
school distriet cannot locate and condemn as a site for a schoolhouse
part of the public square of a village, said: ‘The public square of the
village of Tremont is held in trust for the public use, and it cannot be
appropriated to any other use inconsistent with or destructive of the
first; that the building of a schoolhouse upon the public square of a
village, whether such square be left open for public travel across it, or
enclosed and used as a park, would be inconsistent with the original use,
cannot be doubted. Suppose the voters of a school district were to select,
as a site for a new schoolhouse, the middle of a public street or the
courthouse of the county; would it seriously be contended that such site
could be enforced?’”
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Minnesota Power & Light Co. v. State, 177 Minn. 343, 2256 N. W. 164,
is the case in which our court considered the right of a public utility com-
pany to condemn an easement for the construction and maintenance of an
electric power carrying line through and across Jay Cooke State Park over
land owned, dedicated, and used by the state for public park purposes. The
court in that case said:

“When we come to land dedicated by the state, or one of its govern-
mental agencies, for a specific public use and actually in use for the
specified purpose, the rule is that general authority to condemn state-
owned lands is not sufficient. In such case there must be legislative
authority, expressly given or clearly implied, to take lands so dedicated
and used. ‘The presumption is that authorized public uses are not to be
interfered with under mere general terms of federal or state legislation’.”

I hold that the city of Northfield, having no express or specific authority
to condemn land already dedicated to the public for a public square, cannot
by the exercise of the power of eminent domain acquire the right to use
such property for other inconsistent purposes such as an athletic field.

There is another fundamental reason why the city should be denied the
power to take the public square by the exercise of the power of eminent
domain.

The city of Northfield is a trustee for the benefit of the publiec of the
public square, and is held to the duties and accountability of a trustee. As
such trustee, it has no right to undertake actions inconsistent with its trust
duties. It has no right to seek to destroy the trust under which it is acting
as trustee. It cannot place itself in the inconsistent position of seeking to
destroy what it is its duty to maintain. The law would not countenance the
city’s taking such a position.

For the reasons stated, it is my opinion that the city of Northfield can-
not avoid its duty as trustee of the public square and cannot exercise the
power of eminent domain for that purpose.

This opinion is directed only to the guestion of the power of the city.
I do not pass upon the power of the school district to condemn the public
square for the purposes of a school athletic field. That question will be dealt
with when and if it is presented by the Commissioner of Education. The
authorities cited, however, may be pertinent in answering that inquiry if
it is presented.

RALPH A. STONE,
Assistant Attorney General.

Northfield City Attorney.
April 27, 1949. 59-A-14
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89

Appropriation — Health — Tubereculosis field X-ray survey — County board
is authorized to appropriate money out of general revenue fund to pay
expenses of tuberculosis field X-ray survey in county — Cost of tuber-
culosis X-ray survey in county if not payable out of county welfare funds
— M. S. 1949, §§ 876.50, 393.01, 393.07.

Facts

“A representative group, including our County Nurse, appeared
before our Carlton County Welfare Board at its regular meeting held
Friday, September 8th, and indicated the advisability of conducting a
tuberculosis field X-ray survey in Carlton County next spring. The
approximate cost to Carlton County of such a survey would be $4500.00.
A similar survey was conducted in 1947 at no expense to the County.

“Section 376.50, M. S. A., provides that the ‘county boards of the
several counties of this state may appropriate money out of the general
revenue fund of the county * * * for the purpose of paying for the
services of visiting nurses or other medical attention or advice in pre-
venting the spread of tuberculosis in such county, * * *.

“Qur general revenue fund is just about holding its own and while
it is my opinion that this statute is broad enough to cover the situation
and to authorize the county board to appropriate money to pay for the
cost of such a survey, assuming that the county board determines the
need for such a survey, the questions hereinafter stated arise.

“T might add that our county board is now levying the maximum
under the statute for general revenue purposes while there is no maxi-
mum levy in our welfare fund; consequently, it would be considerably
better for us if the cost of the survey could be met out of welfare funds.”

Question

“Do you agree that the statute [M. S. 1949, § 376.50] is broad
enough to authorize the county board to pay for the cost of such a survey
out of the general revenue fund of the county ?”

Opinion
Yes.

Question

“Would it be possible for the County Welfare Board to include in
its budget an item to cover thescost of such a survey inasmuch as the
Welfare Board now budgets the cost of sanatorium care and makes its
levy accordingly to cover such sanatorium care in line with an opinion
from your office rendered a few years ago?”
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Opinion

No.

The county welfare board has such powers only as are expressly con-
ferred by statute or are necessarily implied in those which are expressly
conferred.

M. S. 1949, § 393.01, provides for the establishment of a county welfare
board in each county of the state. The powers and duties of a county welfare
board are prescribed by § 393.07. This latter statute, so far as pertinent to
your inquiry, charges the county welfare board “with the duties of adminis-
tration of all forms of public assistance and public welfare, both of children
and adults,” and provides that the board ‘“shall supervise, in cooperation
with the director of social welfare, the administration of all forms of public
assistance which now are or hereafter may be imposed on the director of
social welfare by law, including aid to dependent children, old age assistance,
veterans aid, aid to the blind, and other public assistance or public welfare'
purposes.”

The project involved in your inquiry is essentially one of public health.
While the public welfare might well be subserved by the prosecution of such
a public health project, the project is not one of public assistance or public
welfare within the meaning of M. S. 1949, § 393.07. The public assistance
programs, the administration of which is committed to the county welfare
board, are programs for the relief of poor, indigent, or otherwise mneedy
persons. The benefits of the project involved in your inquiry are available
to all regardless of ability to pay. That circumstance characterizes the
project as a pure health measure and not one allied with the relief of the
poor, indigent, or otherwise needy. The fact, pointed out by you, that “the
Welfare Board now budgets the cost of sanatorium care and makes its levy
accordingly to cover such sanatorium care,” does not authorize the expendi-
ture out of county welfare funds of public moneys for the purposes involved
in your inquiry.

Where a “poor person” within the meaning of the Poor Law requires
sanatorium care for tuberculosis, the cost thereof is paid out of county
welfare funds because of the governmental obligation to support the poor.
Where a person is hospitalized in the University of Minnesota Hospitals at
the expense of a county, it is because the person so hospitalized is an indi-
gent person within the meaning of the University of Minnesota Hospitals
Law. See M. S. 1949, §§ 158.01 - 158.19. M. S. 1949, § 158.091, authorizes
the county board to delegate to the county welfare board “all the rights,
powers, and duties conferred upon it and them by sections 158.01 to 158.12,
with reference to the hospitalization of indigent persons.” Because the
expense connected with such hospitalization is a matter of public assistance
to “indigent persons,” the expense is payable out of county welfare funds.
The same is true with reference to the hospitalization of indigent persons
under the General Hospital Law (M. S. 1949, §§ 261.21 - 261.23). See Attor-
ney General’s opinion dated June 17, 1949 (file 839g-2), discussing hospi-
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talization under the Poor Law, the University of Minnesota Hospitals Law,
and the General Hospital Law. Also see Attorney General’s opinion of Octo-
ber 10, 1949 (file 556a-8).
LOWELL J. GRADY,
Assistant Attorney General.
Carlton County Attorney.
September 22, 1950. 125-A-15

90

Appropriation — Hospitals — Construction — Cost — Increased cost of
construction when necessary by minor changes in plans and specifica-
tions may be paid by county in addition to original contract price under

. authority of M. S. 1949, § 376.08, and money required therefor may be
appropriated from general revenue fund.

Facts

By authority of M. S. 1949, §§ 3876.01 - 376.05, the County Board of
Renville County has proceeded to erect a hospital. The cost thereof and the
cost of equipment therefor are being borne jointly by the county and the
Village of Olivia. The county and the village have each separately issued
their bonds to obtain money therefor. Individuals have contributed to the
same object. The Government of the United States is cooperating and will
pay one third of the total cost of construction and equipment. The building
is nearing completion. Since the original plans were adopted and the work
of building has progressed, certain minor changes in the plans have been
proposed and have the approval of the county board and the village and the
United States Government. The details of those improvements are stated
in your letter, but for the purpose of this opinion it is sufficient to say that
they are minor. If these changes can be made before certain concrete floors
are laid, a saving of cost will be effected. The increase in cost involved in
the change in plans will probably be between three and four per cent of the
total cost of the building and equipment. The county board and the village
deem the changes prudent, desirable, and for the public benefit. To wait
until the building is constructed according to the original plans and there-
after make the changes deemed to be necessary would increase the total
cost and result in loss to the public.

Question

Does the county board have authority under M. S. 1949, § 376.08, to
appropriate and pay from the general revenue fund the sum required as its
share of the increased cost, estimated to be between $7,600 and $10,000, to
accomplish the changes in the plans and specifications to bring about the
desired result, this to be accomplished under the terms of a resolution, copy
of which has been submitted?
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Opinion
The resolution mentioned embodies the foregoing facts and purports to

appropriate the sum required to be transferred from the county revenue fund
to the Renville County hospital fund.

The statute cited is authority to the county board in any county having
not more than 25,000 inhabitants to appropriate from the general revenue
fund a sum not exceeding $65,000 in any one year to aid in the maintenance
or erection of a hospital within such county.

There appears to be no valid reason why the county board, with the
approval of the village and the Government of the United States, cannot
change the hospital plans in such minor detail as is provided in the proposed
resolution and clearly in the interest of the public and use for that purpose
the funds authorized to be expended by the board of county commissioners
under § 376.08.

Obviously, it could not be contended. that the fact that the county, acting
through the electors, has authorized a bond issue the purpose of which was
to provide funds for the erection and equipment of a hospital would prevent
the county board from availing itself of the authority, granted in the above
cited section, to make necessary changes in a hospital already constructed.
If the proposed changes here involved would be considered necessary after
completion of the hospital in accordance with the original plans, it would
appear absurd to go to the expense required to complete the construction
under such plans and thereafter incur the additional expense made necessary
in altering the completed construction so as to make the changes which
are now deemed to be necessary.

It is my opinion that, under the facts related and stated in the resolu-
tion proposed, the county board has authority to appropriate and pay from
the general revenue fund, the sum required and mentioned as the county’s
share of the increased cost of construction of the building because of the
proposed changes.

So far as inconsistent herewith, opinions dated July 7, 1949, May 18,
1949, April 5, 1948, January 23, 1947, September 7, 1943, September 2, 1943,
and March 11, 1947, are modified.

J. A. A. BURNQUIST,
Attorney General.

Renville County Attorney.
September 20, 1950. 1001-B
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91

Audits — Certified accountants — City of St. Peter may employ qualified
accountant, not CPA, to audit city books, under authority conferred by
Spec. Laws 1891, Ch. 5.

Facts

“During the past two years, the books of our city have been audited
by the firm of X and Y of this city. One of these men is an attorney
and the other an accountant. Neither is a Certified Public Accountant,
however.

“In the recent city election the question was raised as to the advisa-
bility of having our city books and records audited by one who was
not a C.P.A."

Question

May the City Council of the City of St. Peter employ a qualified account-
ant to audit the books of the city, even though such person is not a certified
public accountant?

Opinion
The question is answered in the affirmative.

Attorney General’s opinion dated April 13, 1933 (file 353a-3), ruled that
a village did not have authority to employ an auditor other than the public
examiner to audit the books of the village. That opinion relied upon the
following quotation from Dunnell’s Digest, 2d Ed., § 6684:

“Municipalities have such powers only as are expressly conferred
by statute or are necessarily implied in those which are expressly
conferred. They have no inherent powers.”

That opinion further stated that “so far as municipalities are concerned, and
unless authorized to the contrary by charter provision, express or implied,”
the statutory method for the examination of books and records of muniei-
palities by the public examiner constituted “the exclusive one for such
municipalities.”

After that opinion was written, and in March of 1943, the legislature
amended the law with reference to the examination of the books of a munici-
pality by the public examiner. The law had theretofore provided that the
public examiner should examine the books of a municipality upon written
request signed by a majority of the members of the governing body. By
the amendment adopted in 1943 — 1.. 1943, ch. 188 (now embraced within
M. S. A, § 215.20) — this provision was added:

vt ok % Nothing contained in any of the laws of the state relating to
the public examiner shall be so construed as to prevent any city, village,
town or school district from employing a certified public accountant to
examine its books, records, accounts and affairs.”
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The foregoing amendment is clear authority to a city to hire a certified
public accountant to examine its books.

The question now is whether the language of the 1943 amendment,
above quoted, constitutes a prohibition against the employment of an
accountant, other than a certified public accountant, to examine the books,
records, accounts, and affairs of the City of St. Peter.

So far as the City of St. Peter is concerned, I am of the view that the
question last stated should be answered in the negative.

The City of St. Peter operates under Chapter 5 of Special Laws of
Minnesota 1891,' and we consult that chapter to determine the extent of the
power conferred thereby upon the City Council of the City of St. Peter.
Chapter I, § 1, of the St. Peter charter provides, so far as here material,
that the municipal corporation of Saint Peter thereby created “shall be
capable of contracting and being contracted with, and have the general
powers possessed by municipal corporations at common law; and in addition
thereto shall possess the powers hereinafter specially granted.”

Ch. IV, § 5, provides, so far as here material, as follows:

“The common council shall have the management and control of
the finances and all the property of the city, and shall likewise, in addi-
tion to the power herein vested in them, have full power and authority
to make, enact, ordain, establish, publish, enforce, order, modify, amend
and repeal all such ordinances, by-laws, rules and regulations for the
government * * * of the city, the protection of its property * * * as
they shall deem expedient.”

Ch. IV, § 15, provides, so far as here material, as follows:

“The common council shall examine and adjust the accounts of all
city officers and agents of the city at such times as they may deem
proper, and may require such officers or agents, whenever they deem
it necessary, to exhibit to them all their books and papers belonging
to their respective offices * * *.”

Ch. X, § 9, provides:

“No law of this state contravening or conflicting with the provi-
sions of this act shall be considered as repealing, amending or modify-
ing the same, unless said purpose be expressly set forth in such law.”

Attorney General's opinion dated March 24, 1933 (file 853a-3), dealing
with the authority of the City Council of New Prague to employ accountants
to audit city affairs under a charter provision similar to the provision of
§ 15, ch. IV of the St. Peter charter, is consistent with this opinion.

Attorney General’s opinion dated September 14, 1948 (file 353a-3), holds
that the City of Ortonville, under the provisions of its city charter, might
employ an accountant, not a certified public accountant, to audit the city
books notwithstanding the 1943 amendment, hereinabove quoted, of the law
with reference to the examination of the books of the city by the public
examiner.

1See Vol. 24, M. 8. A., p. 66.
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While the charter provisions of the Ortonville city charter there con-
sidered are not identical with, and are perhaps broader than, the provisions
of the St. Peter charter here considered, the powers of the City Council of
St. Peter, under its charter, are sufficiently broad to make the opinion of
September 14, 1948, applicable to St. Peter.

Copies of the Attorney General’s opinions hereinbefore referred to, as
well as copies of Attorney General’s opinions dated October 18, 1948, and
July 1, 1943 (both file 353a-3), have heretofore been sent to you.

So far as your inquiry refers to the question of the “advisability of
having our city books and records audited by one” other than a certified
public accountant, that is a question for determination by your city council.
It may well prescribe, if it is disposed to do so, under its broad powers, that
the books, records, accounts, and affairs of the City of St. Peter shall be
audited only by a certified public accountant employed for that purpose.

LOWELL J. GRADY,
Assistant Attorney General.
St. Peter City Attorney.
April 22, 1949, 363-A-3

92

Bond issue — Bridge repair — The words “taxable property” as used in
M. S. A. 164.18 include money and credits value as assessed in 1942.

Facts

M. S. A. 164.18 gives authority to the county board to construct, repair
or renew any bridge over water within the county or bordering thereon and
the county has no outstanding road and bridge bonds issued as such and a
petition to such board by twenty-five or more voters of the county who are
freeholders has been made seeking such action. The board may then cause
the bridge bonds of the county to be issued and sold in an amount not exceed-
ing one-half of one per cent of the assessed valuation of the taxable property
within the county without submitting the matter to a vote of the electors
of the county.

Question

Do such words “taxable property” include the last assessment of moneys
and credits ?

Opinion

M. S. A. 286.023 provides that for the purpose of determining net bonded
debt limitations now established by statute, the assessed value of money
and credits in each municipality or other taxing district shall not be less
than the assessed value of money and credits as finally equalized for the
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year 1942. This indicates that the words “taxable property” in the context
mentioned are intended to include the assessed value of money and eredits
as finally equalized for the year 1942,

CHARLES E. HOUSTON,
Assistant Attorney General.
Swift County Attorney.
March 29, 1949. 614-R

93

Bond issue — Sheriff residence, jail and office space in court house — Con-
struction job — Two separate buildings.

Facts

The sheriff’s residence and jail in Scott County is no longer suitable
for the purposes for which intended. The county board has decided to replace
it with a new structure. Additional office space must be provided in the
courthouse. The courthouse is in a building separate from the jail and resi-
dence. It is intended to build the two structures as one job providing the
additional offices as a part thereof.

Question

May the entire project be undertaken as a unit?

Opinion

It is observed that you state that it is intended going through the ordi-
nary procedure of issuing construction bonds without any vote of the people.
You do not cite the authority to be found in the statute authorizing that
procedure. See opinions of the Attorney General dated January 29, 1940,
January 18, 1940, August 15, 1913, and August 5, 1913, file 37-B-3.

I see nothing to prevent making one contract for the construction job.

On the matter of issuing the bonds, it appears to me that M. S. A.
475.52, subd. 3, and 475.58 are applicable.

CHARLES E. HOUSTON,
Assistant Attorney General.
37-B-3

Relative to the above opinion, you have made some additional inquiries
on the general subject of the construction of the jail and sheriff’s residence
and addition to the courthouse in your county, issuing bonds to obtain money
to accomplish those purposes, and the procedure relating to the issuance
of such bonds.
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M. S. A. 375.18 relates to the general powers of the county board. You
call attention to paragraph (3) in that section, which states that the county
board has power:

“to erect, furnish, and maintain a suitable courthouse and jail, but no
indebtedness shall be created for such purpose in excess of five mills
on each dollar of assessed valuation; * * *»

In Rogers v. LeSueur County, 57 Minn. 434, 59 N. W. 488, the court
said on page 439 of the opinion:

“We are of the opinion that the board has no authority to incur
liability on the part of the county which, with the ordinary current yearly
expenses and other liabilities payable within the year, will exceed the
amount of available funds in the treasury, and the amount which can
be assessed as one year’s taxes according to the tax lists on file when
the contract is made under which the liability is incurred.”

So, we see that the county board’s power to erect a suitable courthouse
and jail is limited. This provision in itself is not authority to issue bonds
for the purpose of raising money without the county board complying with
all of the provisions of the law with reference to the issuance of bonds,
which we find in M. S. A,, C. 475.

M. S. A. 475.58, L. 1949, c. 682, sec. 8, specifies when it is necessary and
when it is not necessary to obtain the approval of a majority of the electors
voting on the question of issuing bonds before such bonds are issued. That
provision is specific and controlling. Accordingly, I am of the opinion that
before a county may issue bonds to obtain money with which to construct
a courthouse or additions thereto, or with which to construct a jail and
sheriff’s residence, it is necessary that the approval of a majority of the
electors voting on the question of issuing the obligations be first obtained.

In fundamental principles, the law has not changed substantially in
many years on the subject of issuing bonds. An opinion of the Attorney
General, dated March 20, 1914, 37-B-3, shows that the law on the subject
under consideration is substantially unchanged. It changes in detail, but
not in principle. It appears to have been the policy of the law for many
years that before a municipality may incur substantial debts beyond its
present power to pay, the question whether the county shall go into debt
for the issuing of bonds must be submitted to the people for their opinion
and authority before an obligation shall be imposed upon the people, which
they, themselves, must pay.

CHARLES E. HOUSTON,
Assistant Attorney General.

Scott County Attorney.
September 13, 1949. 37-B-3
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Claims — Tl-x forfeiture proceedings — Slander of title — Claim for shounld
be disallowed by county board — M. S. A. 875.18 (1).

Facts

Many years ago, through error, a tax forfeiture proceeding was had
and a certificate issued and the land later sold by the state, all covering
property erroneously. In other words, through a poor or inadequate descrip-
tion all these proceedings were had on an innocent person’s property.

In order to clear the cloud on this party’s property, the party retained
an attorney and after considerable proceedings, the certificate in tax pro-
ceedings was cancelled, thereby clearing the title.

The innocent party now submits a bill to the county board for his legal
expenses, abstracting, ete., involved in the clearing of this title.

Question

Does the county board have authority to pay such a claim?

Opinion

It does not appear upon what theory the claimant believes to be entitled
to reimbursement from the county. If the claimant has a cause of actiom,
what is it? The county board under authority of M. S.'A. 875.18 (1) may
settle a cause of action against the county.

Is it claimed that there was a slander of title? If so, the facts stated
do not show slander of title. Where is any bad faith shown? If there was
bad faith, there was no bad faith on the part of the county. If some county
officer maliciously performed an unauthorized act, the claim should be
against the officer and not against the county.

A good case on slander of title is Kelly v. First State Bank of Rothsay,
145 Minn. 331, 177 N. W. 347, but in these facts I recognize nothing which
appears to be slander of title. And if an action should be brought against
the county based on such facts, the county} surely ought to prevail.

So, it is my opinion that on the basis of the facts related the claim
should be disallowed.

CHARLES E. HOUSTON,
Assistant Attorney General.

Mower County Attorney.
August 23, 1949. 107-B-4



MUNICIPALITIES * 173

95

Claims — Verified — M. S. A. 471.38 amends law relating to verified claims
against towns and counties but does not amend law relating to villages
and school districts.

Facts

M. S. A. 471.38 relates to claims against municipalities. Such claims
as are therein mentioned must be verified before audited and allowed.
L. 1949, C. 416, amends that section and provides that the claim may be
verified, not by affidavit, but by the statement therein prescribed. It is
noticed in reading this act both before and since amendment that it relates
to municipalities. Your letter of May 24 calls attention to Olsen v. Inde-
pendent School District, 176 Minn. 201, 220 N. W. 606, wherein it was held
that in so far as this statute is concerned, the word “municipality” does not
include school districts. This is not a general proposition but it is a ruling
applied to that section on account of the history thereof.

Attention is called to L. 1949, C. 119, Sec. 34, Subd. 1, M. S. A. 412.271,
and Sec. 412.931, which fixes the effective date of this act as July 1, 1949,
Accordingly, it is not now in effect. Sec. 412.271 prohibits disbursement by a
village of its funds except as therein provided. It is observed that certain
claims must be verified by an attached affidavit before they can be audited
and paid.

Question

Does Sec. 471.38 as it now reads apply to any municipality other than

towns and counties?
Opinion

Olsen v. Independent School District, 1756 Minn. 201, 220 N. W. 608,
applies to M. S. A. 471.38, as amended, with the same force as it applied to the
statute in 1928, in that decision mentioned. It does not apply to villages
or school districts. But we have other statutes which do apply to villages
and school districts in respect to verification of claims. As to villages, see

M. S. A. 426.0756. As to school districts, see M. S. A. 125.22. The last two
sections named were not amended by L. 1949, C. 416.

CHARLES E. HOUSTON,
Assistant Attorney General.

Lac qui Parle County Attorney.
May 26, 1949. 476-A-b
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96

Funds — Apportionment — Delinquent taxes collected — Separation — Dis-
position upon separation of village from town — M. S. 1949, Sec. 379.06.

Facts

On July 10, 1950 the Town of West Lakeland was formed from a por-
tion of the Town of Lakeland, in Washington County. The division line
between the two townships runs along the center of Highway No. 12 and
of the so-called Hudson Bridge which spans the St. Croix River between the
City of Hudson, Wisconsin, and the old Town of Lakeland and which is
owned by the City of Hudson, Wisconsin.

On July 14, 1950 the City of Hudson paid to the County Treasurer of
Washington County delinquent personal property taxes for the years 1947,
1948 and 1949. These taxes resulted from personal property assessments
made against the City of Hudson for the years 1947, 1948 and 1949 because
of its ownership of that portion of the bridge located in the old Town of
Lakeland.

The division of assets and liabilities has been set at 39.194 per cent and
60.806 per cent for the two towns.

Questions

1. Should the delinquent taxes collected on July 14, 1950 be divided
between the towns on an equal basis because of the equal location
of the bridge property in both townships, or on a 39.194 per cent
and 60.806 per cent basis?

2. If the division of these taxes should be on a 39.194 per cent and
60.806 per cent basis, should not future assessments be equal even
though the taxes might not?

Opinion
Minnesota Statutes 1949, Section 379.06, provides in part as follows:

“In case of the division or partition of any town, the funds in its
treasury and undistributed town taxes shall be apportioned to the town
or towns to which the portions thereof shall be attached, or to the new
town or towns established, to the extent the same are collected from
the territory so attached or established into a new town. All taxes
collected after the division or partition of such township shall when
collected be paid to the town in which the property upon which the
taxes are collected is located; * * *" (boldface type supplied).

Under this statute it is clear, assuming that the portion of the bridge now
located in the new Town of West Lakeland and the portion of the bridge
remaining in the Town of Lakeland have the same value (and this assump-
tion seems warranted inasmuch as the line runs down the middle of the
bridge), that if the taxes involved were real estate taxes, the delinquent
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taxes for the years 1947, 1948 and 1949, collected from the City of Hudson
on July 14, 1950 and the 1950 taxes which will be collected next year, would
be paid one-half to each of the towns.

But this office has ruled that the legislature did not intend to include
personal property taxes under a similarly worded statute (Minnesota Stat-
utes 1945, Section 413.07), which provided for the disposition of taxes
collected after a village separates from a town for election and assessment
purposes.

Opinion No. 289, 1932, Published Opinions of the Attorney General.
Opinion No. 438, 1936, Published Opinions of the Attorney General.

Opinion dated June 23, 1949, File No. 440-b.
That statute, so far as here pertinent, reads:

“Upon the separation of the village from the town for election and
assessment purposes * * * All town taxes previously levied upon prop-
erty within the village and not yet collected shall when collected be
credited and paid to the village. * * *

It was reasoned in those opinions that there is nothing in the public records
from which it can be said how much of a personal property tax represents
the property located within the village limits and how much represents
property located outside the village and that because of the impossibility
of the county officers dividing the personal property tax upon the basis of
“property located within the village,” it must be held that the legislature
did not intend to include personal property taxes under that statute, and
that the village was therefore not entitled to receive any part of the taxes
levied upon personal property of residents of the village which were in
process of collection when the separation took place. We think that the
reasoning of those opinions applies with equal force to Section 379.06.

It follows that the Town of West Lakeland is not entitled to any part
of the 1947, 1948 and 1949 delinquent personal property taxes which the
City of Hudson has recently paid into the county treasury, and will not be
entitled to any part of the 1950 taxes which the City will pay in 1951 (the
1950 assessment having been made before the new Town of West Lakeland
was created), and that all of the town taxes included in the taxes which the
City has paid for 1947, 1948 and 1949 and will pay for 1960 should be paid
to the Town of Lakeland. =

Insofar as future assessments are concerned, since personal property
permanently located in Minnesota but owned by a resident of another state
is subject to assessment in Minnesota in the taxing district where found
on May 1, separate assessments will be made against the City of Hudson
in the taxing districts of the Town of Lakeland and the Town of West
Lakeland. There will therefore be no occasion for any division of taxes as
between the two towns for the year 1951 and thereafter.

CHARLES P. STONE,
Assistant Attorney General.
Washington County Attorney.
August 24, 1950. 440-B
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97

Funds—Apportionment—Division of money realized from taxes between
town and village—Ownership in division of other personal property.
Division of money realized from collection of personal property taxes.

Facts

Formerly, an area now included in the village of Woodland was em-
braced within the geographical location occupied by the town of Minnetonka.
The village of Woodland was organized in December, 1948, Since that time,

the village has been detached from the town for assessment and election
purposes in pursuance of authority of M. S. A. 413.05.

The total assessed value of Woodland is about $300,000. The total as-
sessed value of property in the town is about $2,150,000. The tax rate in
the town is 23.1 mills.

Questions

“1, Pursuant to Section 413.07, Laws of 1945, will the Hennepin County
Auditor credit the Village of Woodland with approximately $6,930.00
this year as ‘taxes levied and not yet collected’?

“2, Minnetonka Township had approximately $12,000.00 cash on hand
at the time that Woodland separated from Minnetonka Township,
is Woodland entitled to approximately one-eighth of this cash bal-
ance at said time?

“3. Minnetonka Township has road equipment inventoried at $24,000.00,
has the Village of Woodland an eighth interest in the value of this
equipment ?

“4, Does the term ‘moneys levied and not yet collected’ include per-
sonal property taxes levied against the people who reside in the
Village of Woodland, which taxes were from assessments made on
May 1st, 1948, by the Minnetonka Township assessor against resi-
dents of what is now the Village of Woodland, the assessor not
designating the situs of said personal property ?”

Opinion

M. S. A. 413.07 does not specifically state what the county auditor shall
do. The language is: “All town taxes previously levied upon property within
the village and not yet collected shall when collected be credited and paid
to the village.” It appears to me that the duties of the collecting officers
do not go beyond the requirements of the statute. The duty of distribution
begins when the money is collected. When and as collected, the collecting
officer has the duty to credit town taxes previously levied upon property
within the present village to the village and when remittance is made, it
will be made to the village.
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In respect to the division of money which was in the town treasury at
the time of separation by election, we see that this section provides that it
shall be ascertained how much money was then in the town treasury. The
floating indebtedness of the town is also ascertained. The town treasurer
will then hold enough money in the treasury to pay such floating indebted-
ness. The surplus of such money in excess of the amount of the floating
indebtedness will be divided. The proportion of the excess as the total as-
sessed valuation of property within the village bears to the entire valuation
of the town belongs to the village and should be paid by the town to the
village. I am unable to give a specific answer to your second question for
the reason that no facts are stated with reference to the floating indebted-
ness of the town.

The village and the town appear to be the common owners of the road
equipment. If it is practical to divide the property, it may be done under
the terms of Sec. 413.072. It is only when it is practical to divide the prop-
erty that it becomes of any importance as to what the proportionate interest
of the village and the town in the property is.

The question of the division of the money realized from the taxation
of personal property is discussed in the opinion of the Attorney General
contained in the Attorney General’s 1922 Report as Opinion No. 70, see also
Opinion 438 of the 1936 Report of the Attorney General.

CHARLES E. HOUSTON,
Assistant Attorney General.
Town of Minnetonka Attorney.
March 11, 1949, 440-B

98

Funds—Apportionment—Firemen’s Relief Association—Funds received by
duly incorporated firemen’s relief association from 2% tax on insurance
premiums under M. S. A. 69.02 et seq. belong to association and do not
constitute “public funds.” Such funds belong to duly incorporated relief
association and are not money of the town within meaning of M. S. A.
413.07, providing for apportionment of money upon separation of vil-
lage from town.

Facts

“The Town of Rose of Ramsey County has been completely incor-
porated into three Villages, namely, Roseville, Falcon Heights and
Lauderdale. The Village of Roseville was first incorporated and sepa-
rated from the Town; the Village of Lauderdale next incorporated and
separated from the Town; the remaining area of the Town then incor-
porated into the Village of Falcon Heights.

“Prior to the incorporation of any of the Villages within the Town,
the Town of Rose maintained and operated a fire department. After
the incorporation of Roseville, the fire department was maintained under



178 MUNICIPALITIES

a mutual cooperation agreement by the Village and the Town. After the
incorporation of Lauderdale a new mutual cooperation agreement was
made between the two Villages and the Town and at present the fire
department is being operated under a mutual cooperation agreement
by the three Villages. It is contemplated that within the near future
the assets of the fire department will be divided among the three Vil-
lages in proportion to their respective interests. A number of the pres-
ent volunteer firemen will become firemen for the various municipalities.
There are funds belonging to the Fire Relief Association of the existing
fire department.”

Our inquiry at the office of the Secretary of State discloses that on
November 3, 1947, the Rosetown Firemen’s Relief Association was duly incor-
porated under the laws of the State of Minnesota as a social corporation
pursuant to M. S. A,, ch. 309.

Question

“Will you please advise me as to the ownership of these funds?”

Opinion )
We assume that the funds to which you refer are those received from
the two per cent tax on insurance premiums under M. S:- A., §§ 69.02 et seq.

On the basis of the correctness of the foregoing assumption, you are
advised that the ownership of these funds is in the Rosetown Firemen’s
Relief Association, a Minnesota corporation. These funds -are not “public
funds,” but are funds of the corporate relief association, to be used for the
purposes set forth in the statute. They are not money of the town within
the meaning of M. S, A., § 413.07, providing for the apportionment of any
money in the town treasury upon the separation of a village from the town.

The foregoing opinion is, of course, restricted to the funds derived under
M. S. A,, ch. 69, and payable thereunder to the treasurer of the corporate
relief association and is not to be construed as applying to fire equipment,
apparatus, or other assets belonging to the township and used in connection
with the operation of a fire department of the township.

Question

“Upon the division of the fire department assets,” in what manner should
these “funds belonging to the Fire Relief Association” be distributed ?

Answer

Since these funds belong to the corporate firemen’s relief association,
the matter of the distribution thereof is a proper one for reference to the
attorney for that corporation, and we offer no opinion in respect thereof.

LOWELL J. GRADY,
Assistant Attorney General.
Roseville Village Attorney.
April 22, 1949._ 688-M
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99

Funds—Apportionment—“Money” as used in M. S. A. 413.07 includes U. S.
Government bonds, and allocation formula provided in that section ap-
plicable—Even assuming such bonds not “money” within 413.07, then
they are “property” within 413.071 purchased in common “prior to such
separation,” and allocation formula of 413.072 applicable.

Facts

“The Village of Woodland was incorporated in December, 1948, On
January 15, 1949, at a special election duly called in the Village, the
voters voted that the Village become a special election and assessment
district. * * *

“It appears that the Township of Minnetonka from which this vil-
lage was separated has in its treasury in excess of its floating indebt-
edness, as of the time of the separation of the Village from the Town-
ship, government bonds which are held as surplus invested funds for
general purposes, as well as cash bank balance.”

Question

Does the term “money,” as used in M. S. A. 413.07, relating to the appor-
tionment of money and debt between the separated village and the town,
include the funds invested in United States Government bonds ?

Opinion
The question is answered in the affirmative.

We are of the view that the legislature, in enacting M, S. A. 413.07 did
not intend to limit the phrase “any money” therein to only “cash”—meaning
thereby the coinage of the government and the issues of notes which the
government by law ranks with its coins.

In McGovern v. United States, 272 F. 262, the Circuit Court of Appeals
of the Tth Circuit, in holding that “Liberty Bonds” constituted “money”
within the meaning of a court rule prescribing fees of the clerk “for receiv-
ing, keeping, and paying money in pursuance of any statute or order of
court,” said this:

“‘Money’ is a broader and more generic term and may include not
only legal tender, coin or currency, but also any other circulating me-
dium or instruments or tokens in general use in the commercial world
as representatives of value. In Gillen v. Kimball, 34 Ohio St. 352, it
was held that a bequest of all of the testator’s money on deposit included
a deposit of United States bonds.”

You are correct in your conclusion that the allocation formula provided
by M. S. A. 413.07 should be applied to the bonds as well as to the bank
balance.
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Even assuming, without conceding, that the above mentioned govern-
ment bonds are not “money” within the meaning of M. S. A. 413.07, then they
are “property,” within the meaning of M. S. A. 413.071, purchased “prior to
such separation” and “paid for by a tax collected from an assessment in
common of the property within the village and within the town.” The divi-
sion of such property is practical within the meaning of § 413.072 and can
be made in accordance with the formula in the last section prescribed, with
substantially the same result as would follow from the application of the
formula of M. S. A,, § 413.07.

LOWELL J. GRADY,
Assistant Attorney General.

Village of Woodland Attorney.

March 22, 1949. i 440-B

100

Funds—Expenditures—Library Fund—Library Board has exclusive control
—M. S. A. 134.11; 426.06—Opinion of Aug. b, 1944, part one, super-
seded—Opinion of May 21, 1940, superseded—Opinion of May 16, 1921,
followed. '

Facts

Attention is called to two opinions—one dated May-16, 1921, No. 59, 1922
report, file 285-A of the Attorney General, and the other dated May 21, 1940,
file 285-A.

Question

Which of the two opinions should be followed ?

Opinion

M. S. A. § 134.11 provides that the library board “shall have exclusive
control of the expenditure of all moneys collected for or placed to the credit
of the library fund, of the construction of library buildings, and of the
grounds, rooms, and buildings provided for library purposes. All moneys
received for such library shall be paid into the city or village treasury, cred-
ited to the library fund, kept separate from other moneys of the municipal-
ity, and paid out only upon itemized vouchers approved by the board. * * *
With the approval of the council, the board may purchase grounds and erect
a library building thereon.”

M. S. A. § 426.06 provides that the treasurer of a village “shall pay
out no money except upon the written order of the president of the council,
attested by the clerk.”

The special provisions of the above quoted § 134.11 give the library
board exclusive control of expenditure of the library fund with the one
exception that the approval of the council is required in the purchase of
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grounds for erection of a library building thereon. The section clearly pro-
vides that library funds shall be paid out only upon itemized vouchers ap-
proved by the board. Even if a general law should require the approval
of the village council of all village expenditures, a specific provision, such
as we have here pertaining to the library board, if inconsistent with the
general provision, prevails over the latter.

Therefore, in my opinion, when the library board presents itemized
vouchers, approved by that board, to the village clerk, orders issued thereon
shall be signed by the president and attested by the clerk without the neces-
sity of the approval, auditing, or allowing of such expenditures by the vil-
lage council, with the one exception hereinabove referred to. ’

Insofar as the opinion of May 21, 1940, is inconsistent herewith, it is
hereby superseded, and the opinion of May 16, 1921, is the one to be followed.

J. A. A. BURNQUIST,
Attorney General.
Public Examiner.
April 11, 1949. 285-A

101

Funds — Expenditures — Removal of obstructions from creek — City has
authority to remove obstructions from creek bed if it will tend to pro-
mote the public health.

Facts

“A small ereek known as Cascade Creek enters the city limits on
the westerly side of the city and follows a northeasterly course across
the northwest corner of the city proper, emptying into the Zumbro
River at a point near the northern boundary of the city. Seventh Street
Northwest crosses Cascade Creek and at that point a bridge has been
constructed and maintained for many years. Again at Fourteenth Street
Northwest another bridge has been constructed and maintained over
the said Cascade Creek. The properties between Seventh Street North-
west and Fourteenth Street Northwest have been developed into resi-
dential property, and the city owns a small portion just north of the
Seventh Street bridge and some area just south of the Fourteenth Street
bridge. At six points between Seventh Street Northwest and Four-
teenth Street Northwest storm sewers terminate at this creek, but I am
advised by the Engineer that these storm sewers serve an area that
because of its contour would normally drain into the creek if the storm
sewers were not present. There have been occasions when heavy storms
have caused this creek to over flood, and in some instances it damaged
private property owners whose property either abutted the stream or
are a part of the stream bed itself. I am further advised by the Engi-
neering Department that a flooding of this stream in no way jeopardizes
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the interests of the city in the properties that they own abutting this
stream. There seems to be no contention that either bridge is endan-
gered.

“I am enclosing a section of a map of that portion of the city
through which Cascade Creek flows, showing the storm sewer locations
and property that is owned by the city.

“Complaint is made that due to the filling of the stream bed and
the growth of willows, flowing of the water in storm time was partially
impeded, resulting in damage to abutting properties.”

Question

“Can the City of Rochester expend moneys from its General Fund,
a fund which is made up of the general taxes collected throughout the
entire city, to dredge, widen, straighten, or do such other work as may be
found necessary either to stop or minimize the danger of overflowage 7"

Opinion
The city council is empowered by Section 103 of the charter, paragraph

38, “To do all acts * * * which may be necessary and expedient to the
preservation of health and the suppression of disease.”

The city council is also empowered by Section 103, paragraph 60 “To
restrain the pollution of the waters of any creek, run, pond, lake, or water
course within or adjacent to the city * * * and to provide for the cleansing
and purification of waters, water courses and canals * * * on private prop-
erty whenever necessary to prevent or abate nuisances.”

If the situation is such that the health of the city or its inhabitants,
or any considerable number of them, is menaced by the obstruction in the
water course, if the removal of the obstruction will tend to preserve the
health of the people of the city, I think that under the section cited the city
council would have authority to clear out the creek and remove the obstrue-
tions therefrom.

Or if it is necessary or advisable for the purpose of preventing the
pollution of the water of the creek, to cleanse the same by removing the
obstructions, I think that the city would have authority to do so under the
section cited.

Therefore, it is a question of fact whether the situation is such that
considerations of the public health make it necessary or advisable to remove
the obstructions from the creek at public expense.

If basements are likely to be flooded and become breeding places for
disease, and if removal of the obstructions from the creek will prevent
that from occurring, I think the city has authority to act at public expense.
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I find no authority in the charter for the city to remove the obstruc-
tions in the creek merely to accommodate certain of the residents of the
city whose basements are liable to be flooded, subject to what has been said
with reference to health conditions.

RALPH A. STONE,
Assistant Attorney General.

City Attorney Rochester.

November 5, 1949. 59-A-22

102

Funds—Hospital—Funds derived from operation of village hospital may not
be disbursed by hospital board established under M. S. A. 412.221, subd.
16—M. S. A. 412.221, subd. 16; 412.271, subds. 1, 2, 3, 4; 412.371; 412.531.

Question

“May the Village Council of Heron Lake, Minn., in establishing by
ordinance a hospital board and specifying its powers and duties, confer
upon such board the full power to receive and disburse all moneys re-
ceived from the operation of the Village Hospital 7" ‘

Opinion
The question is answered in the negative.

M. S. A. 412.221, subd. 16, so far as it pertains to your question, pro-
vides as follows:

“The village council shall have power to provide hospitals. The
council of any village operating a municipal hospital may by ordinance
establish a hospital board with such powers and duties of hospital
management and operation as the council confers upon it; * * * »

M. S. A. 412.271, subd. 1, so far as here material, specifically provides:

“No disbursement of village funds * * * ghall be made except by
an order drawn by the mayor and clerk upon the treasurer. * * * and
except as otherwise provided in subdivisions 2 and 3, no order shall be
issued until the claim to which it relates has been audited and allowed
by the council. * * * 7

Subd. 2 of that section provides, in substance, that, when payment of a
claim based on contract cannot be deferred until the next council meeting
without loss to the village through forfeiture of discount privileges or
otherwise, it may be made immediately if the itemized claim is endorsed
for payment by at least a majority of all the members of the council.

Subd. 3 of that section provides, in substance, for the establishment of
petty cash funds for the payment in cash of any proper claim against the
village not exceeding $10.00.
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Subd. 4 of that section<then specifically provides, so far as here perti-
nent, as follows:

“Subdivisions 2 and 3 shall apply to any independent board or com-
mission of the village having authority to disburse funds without
approval of the council. * * *

It is to be noted that, if a public utilities commission is established in
the village pursuant to the Code, a separate fund or a separate account
shall be established in the village treasury for each utility, and into this
fund or account are payable all receipts from the utility, and from it are
payable all disbursements attributable to the utility. The utility commis-
sion audits the claims to be paid from that fund, and then orders for dis-
bursement upon the village treasurer are drawn and countersigned by the
secretary and president, respectively, of the commission. See M. S. A.
412.371.

Likewise, where a park board is established under the mew Village
Code, that board audits the claims payable from the park fund, and the
orders thereon are drawn by the secretary and countersigned by its presi-
dent. See 412.5631.

But I find no such similar provisions in respect to the authority of a
hospital board established under M. S. A. 412.221, subd. 16, to disburse vil-
lage funds received from the conduct of the village hospital, except by an
order drawn by the mayor and clerk upon the treasurer, after proper audit-
ing, as provided in M. S. A. 412.271. The powers and duties of a hospital
board established under subd. 16 above are confined to powers and duties
of hospital management and operation, and the statute is not sufficiently
broad to authorize the conference by the council of authority upon such
board to disburse village funds.

Of course, the village council-may, in preseribing the powers and duties
of the hospital board, prescribe that all claims against the village arising
from the hospital operation shall be first approved, before audit thereof by
the village council, by a member or officer of the board. Likewise, under
subd. 3 of 412.271, the council may establish a petty cash fund for the
payment in cash of any proper claim against the village arising in the
course of the hospital operation to the extent and in the manmner in that
subdivision provided, and it might name the manager of the hospital as cus-
todian of that petty cash fund.

If payment of a claim based on contract arising in the course of the
operation of the hospital cannot be deferred until the next council meeting
without loss to the village through forfeiture of discount privileges or
otherwise, it may be made immediately in accordance with the procedure
set forth in subd. 2 of 412.271.

LOWELL J. GRADY,
Assistant Attorney General.

Heron Lake Village Attorney.
August 24, 1949, 1001-H
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103

Funds—Municipal liquor stores—Membership in Chamber of Commerce—
Village possesses no authority to join Chamber of Commerce whether
dues are paid from the general fund or the liquor store fund.

Question

Whether the village of Buffalo may join the Buffalo Chamber of Com-
merce, paying an annual membership fee of $35 out of the municipal liquor
store fund.

Opinion

The village possesses only such powers as are conferred upon it by
statute. There is no power conferred upon a village to join or pay dues to
a local Chamber of Commerce. Lacking the authority to do so, it makes
no difference whether the payment is to be made out of the general fund
or the liquor store fund.

RALPH A. STONE,
Assistant Attorney General.

Buffalo Village Attorney.

February 24, 1949. 3 218-R

104

Funds—Recreation—Recreation programs: as part of recreational program
village may show free outdoor movies—M. S. A, 471.15 et seq.

Question

Whether the Village of Vesta may use public funds for the purpose of
free outdoor movies in the Village. :

Opinion
Any village may operate a program of public recreation and expend
funds for the operation of such program. M. S. A. 471.15 et seq.

The term “recreation” means and includes “refreshment of strength
and spirits after toil; amusement; diversion.” Recreation may be not only
physical but may include mental recreation. See 36 Words and Phrases,
page b585.

It is my opinion that the Village may adopt a program of recreational
activities and include in that program the showing of free outdoor movies.

RALPH A. STONE,
Assistant Attorney General.
Redwood Falls Village Attorney.
June 28, 1949. ’ - 476-B-10
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105

Funds—Transfer—Moneys from parking meter fund—After amending ordi-
nance, moneys may be transferred from parking meter fund to the
general fund.

Facts

The parking meter ordinance of the city of Faribault provides that the
money received as parking fees should be used:

“ % * % to provide for proper regulation, control, and inspection,
of traffic upon the public streets and to cover the costs of supervising,
regulating, and inspecting the parking of vehicles in the parking meter
zones * * * the cost of placing and maintaining lines or markings
designating parking spaces in parking meter zones, the cost of pur-
chase, supervision, protection, inspection, installation, operation, mainte-
nance, control, and use of the parking meters installed hereunder, and
to pay for the purchase of parking area or space to relieve congestion

on the streets and avenues in the business section of Faribault.”
There is now a surplus in the parking meter fund.

“Qur City Council now proposes to (a) purchase a tract of land,
which is known as the City Market, from itself for a fair appraised
value for use as a parking lot and (b) erect a large city garage on
city dump property, this garage to be used to service the equipment
of the street department and incidentally trucks operated by our City
Park Department and the Airport.”

Question

Whether it would be proper to use the meter fund surplus for such pur-
poses.

Opinion

The question really resolves itself into the question of the right of the
city council to transfer moneys from the parking meter fund to the general
fund of the village.

1 see no objection to doing so if the parking meter ordinance is amended
so as to permit such a transfer. All that is necessary is to add an amend-
ment to Section 10 of the ordinance providing that “surplus funds in the
parking meter fund may be transferred by the council to any other city
fund.”

The city simply proposes to use a tract of land which it now owns as
a parking lot. It may do this if there are no restrictions in the title to the
land on which the city market is located. The city may also build a garage
on the city dump property if there are no restrictions in that title limiting
its use to specified purposes. It is simply a question of the right of the
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council to transfer moneys from the parking meter fund to the general fund.
With an amendment to the parking meter ordinance, as suggested, I think
this may be done.

I do not pass upon the right of the city to operate and maintain a
parking lot.
RALPH A. STONE,
Assistant Attorney General.
Faribault City Attorney.
February 6, 1950, 59-A-53

106

Tax levies—Bands—Joint municipal band of two villages—Each village may
vote separately on the proposition of levying a tax for establishing a
band—If both villages vote favorably, bands could operate jointly under
M. S. A. 471.59—Election—See 449.09.

Opinion

Two separate villages desire to establish and operate a joint municipal
band. )

Each village has authority to levy a tax for the purpose of providing
a fund for the maintenance or employment of a band for municipal purposes
by complying with the provisions of M. S. A. 449.09, et seq.

Sec. 449.10 provides for a petition for an election, and 449.11 provides
for the election.

In each village the question should be voted upon separately and eacil
without reference to the other.

If band elections turn out favorably so that both villages are authorized
to maintain a band for municipal purposes, then I think they could com-
bine their operations under the provisions of M. S. A. 471.59, which author-
izes two or more villages to jointly exercise any power common to both.
This section further provides for an agreement covering the joint operation
and the handling of the funds.

So that when each village, being separately authorized thereto by a
favorable vote, establishes a band they could then combine their operations
under 471.59 and operate as a joint band.

The ballot in each village should contain no language except that stated
in M. S. A. 449.10.
RALPH A. STONE,
Assistant Attorney General.
Ironton Village Attorney.
September 27, 1949. 6519-H
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107

Tax levies — Bands — Municipal entertainment — L. 1949, ¢. 100 and ¢. 563,
are not inconsistent but cumulative, and cities of the 4th class coming
within the purview of these statutes may proceed under either or both.

Facts

Springfield is a city of the fourth class operating under a home rule
charter. Section 68 of such charter authorizes the city council to provide
funds by a tax levy for the maintenance of a municipal band and the giving
of public band concerts within the city limits.

Reference is made to M. S. A. 449.06, as amended by Laws 1949, chapter
100, and M. S. A. 449.09, as amended by Laws 1949, chapter 563, and that
the city, pursuant to §§ 449.09 to 449.14, submitted to the electors the ques-
tion of authorizing a tax levy not to exceed 3 mills for the purpose of fur-
nishing a band, which was approved by the electors, and which has not been
rescinded.

You submit these

Questions

“l. Does Chapt. 100, L. 1949, authorize the City Council to levy a 1%
mill tax for providing musical entertainments for the City, and in
addition levy the 3 mill tax, for maintenance or employment of a
band for municipal purposes?

“2. The voters of the City of Springfield, having already approved a
3 mill band tax for maintenance of a band for municipal purposes,
and the giving of public band concerts, is it necessary to again
submit the proposed 3 mill band tax levy, now contemplated by
Chapter 563, Laws 19497”

Opinion
Section 449.06, as amended by i 1949, c. 100, reads as follows:

“The governing body of any city of the fourth class in this state
operating under a home rule charter or commission form of govern-
ment is hereby authorized to annually levy a tax not exceeding one and
one-half mill on the dollar in excess of existing mill limitations but not
in excess of any existing per capita limitations against taxable property
in the city for the purpose of providing musical entertdinments to the
public in public buildings or upon public grounds. The total sum that
may be levied or expended in any year shall not exceed the sum of
$3,500.”

and § 449.09, as amended by L. 1949, ¢. 563, provides:

“Cities of the second, third, or fourth class, villages, boroughs, or
towns, however organized, may, when authorized as hereinafter pro-
vided, levy each year a tax not to exceed three mills for the purpose of
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providing a fund for the maintenance or employment of a band for
municipal purposes. No such levy by any such municipality shall exceed,
in any one year, the sum of $10,000 nor such levy by any such towns
shall exceed the sum of $1,500. Any and all sums so levied shall be
separately levied and when collected shall be paid into a separate special
fund and used for these purposes. In the event taxes have been levied
and collected for the maintenance or employment of a band for muniei-
pal purposes and the band shall have been discontinued or the city,
village, borough, or town by a vote of the people as now provided by
law shall have decided not to employ a band, the city or village council
may transfer the sums so levied and collected to the general fund of
the municipality; no such levy shall be made for any such fund when,
at the proper time for the making thereof, according to the municipal
records of the receipts thereof and disbursements therefrom, there shall
be in the fund an unexpended balance amounting to as much as the
maximum levy permitted by law therefor, reckoning in such receipts
all uncollected but not delinquent taxes, and reckoning in such disburse-
ments all outstanding obligations against the fund.”

Section 449.06, as amended, is applicable only to cities of the fourth
class operating under a home rule charter or a commission form of govern-
ment, and the amendment by chapter 100 authorizes a tax levy of not to
exceed 1% mills and in excess of existing mill limitations but not in excess
of any existing per capita limitations. The total sum levied or expended in
any one year for such purposes shall not exceed $3,5600.

Sections 449.09 to 449.14, inclusive, have their origin in Laws 1927, c. 79.
These statutes are also applicable to cities of the fourth class, however
organized, and the amendment, chapter 563, supra, authorizes a tax levy
each year of not exceeding 3 mills so as to produce a sum of not exceeding
$10,000 for the maintenance or employment of a band for municipal pur-
poses when authorized by the voters as provided for in sections 449.10,
449.11, and 449.12. It appears that the voters have authorized a tax levy
of not to exceed 3 mills pursuant to the provisions of the aforementioned
statutes, and for the purposes therein stated, and that such action has never
been rescinded as provided for under the provisions of section 449.13.

We do not believe that section 449.06, as amended by chapter 100, supra,
and section 449.09, as amended by chapter 563, supra, are incompatible or
inconsistent. Neither the original acts nor the amendments contain repeal-
ing provisions. Under chapter 100 the levy therein authorized may be made
in excess of existing mill limitations not exceeding, however, the sum of
$3,500, but not in excess of existing per capita limitations. The legislative
grant or authority is not ambiguous.

In our opinion the two statutes above mentioned should be construed
as cumulative and not as being inconsistent with each other, and the city of
Springfield, which is within the scope of both acts, may avail itself of either
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or both of these acts, subject to the limitations therein provided, and use
the proceeds resulting from tax levy or levies for the purposes authorized
by these statutes.
VICTOR J. MICHAELSON,
Special Assistant Attorney General.
Springfield City Attorney.
June 1, 1949, 519-H

108

Warrants — Anticipation — Tax anticipation warrants issued to pay cost of
construction of buildings on county fair grounds — “Public sale” con-
strued — L. 1947, c. 449, § 2; M. S. 1949, § 475.60.

Facts

Laws 1947, c. 449, § 2, prescribing that tax anticipation warrants therein
provided to be issued by the county board without vote of the electors to
pay the cost of construction of buildings on county fair grounds “shall be
sold at public sale.” L. 1947, c. 449, contains no definition of the phrase
“public sale,” and you have “found no statutory definition of public sale.”

Question

What notice, if any, must be given and what other steps are required
to comply with the requirements of the “public sale” prescribed by L. 1947,
c. 4497

Answer

What did the legislature mean when, in L. 1947, c. 449, it used the phrase
“public sale”? In attempting to ascertain the legislative intent, we should
consider, among other things, other statutes relating to the same subject
matter — the sale at public sale of evidences of public indebtedness — so
far as they shed light on the question here involved. See Stabs v. City of
Tower (1949), 229 Minn. 552, at p. 557, 40 N. W. 2d 362. At the time of the
enactment of L. 1947, ¢. 449, the then gxisting public indebtedness chapter
(M. S. A, c. 475) provided for the manner of sale of municipal obligations
at public sale where no different method of sale was specifically provided in
the act or charter authorizing the same. See M. S. A. 475.15, repealed by
L. 1949, c. 682. L. 1949, c. 682, § 10, now coded as M. S. 1949, § 475.60, pre-
scribes the method of sale of obligations at public sale.

I am of the view that the requirements of M. S. 1949, § 475.60, should
be followed in respect of the sale of the warrants involved.

LOWELL J. GRADY,
Assistant Attorney General.
Steele County Attorney.
August 11, 1950. 107-A-1
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109

Warrants — Endorsements — County treasurer must use reasonable dili-
gence in determining endorsement of payee to be genuine before he pays
auditor’s warrant — Administration of old age assistance law — M. S. A.
385.31. -

Facts

In the administration of the old age assistance law in your county, the
county agency certifies to the county auditor the names of persons to be
paid old age assistance and the amounts to be paid to each, respectively.
The auditor prepares an instrument in the following form:

“WELFARE WARRANT CHECK OLD AGE ASSISTANCE NO.........
For payment of claim allowed by law (Chapter 95, Special Session
Laws 1935-1936).

“TREASURER OF WADENA COUNTY, WADENA, MINN.

“PAY DOLLARS §..ooeeeeereane
to the ¢
order
of

County Auditor.

Thru—
First National Bank 75-223
Wadena, Minnesota 9

Accepted County Treasurer.”
The auditor signs the same. The county treasurer also signs and it is then
mailed to the old age assistance recipient. Ordinarily the recipient goes to
a bank and sometimes to the treasurer, endorses the same, and receives his

money. The instruments often find their way to the bank. The bank presents
it to the treasurer and the treasurer pays the same.

Question

“Is it not the duty of the County Treasurer as the disbursing agent
of the county to exercise reasonable diligence to ascertain the correct-
ness of the endorsement by the payee, and if necessary to check those
endorsements against signature cards which are obtained from recipients
by the County Welfare Agency ?”

Opinion

It is assumed that your county operates on a cash basis. M. S. A, 385.81
states the duty of the treasurer to pay warrants drawn upon him. It is
apparent that the instrument used for the payment of such claims in your
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county is an attempt at compliance with the last sentence found in the cited
section. After the warrant is countersigned by the treasurer, it is a check
for the payment of the money required to the person named as payee.

In Board of County Commissioners v. Elmund, 94 Minn. 196, 102 N. W.
719, it was held that:

“Where the county treasurer recognizes an order on the treasury
issued from the county auditor’s office on the proper blank, which is in
all things regular on its face, and issues a check upon the legal county
depositary for the sum named therein, payable to the person who is
designated as payee, and apparently entitled to receive the same, then
delivers such check to the pretended representative of such payee in
good faith and without negligence, neither he nor his sureties are liable
on his official bond for a forgery of the order or of the indorsement of
the payee named thereon.”

This case turned on the fact that the treasurer had acted in good faith
and without negligence. But it approved the doctrine in Board Commrs. of
Ramsey County v. Nelson, 51 Minn. 79, 62 N. W. 991, where it was held that,
“if the treasurer was negligent in failing to ascertain whether the purported
signatures of the payees of certain fraudulent certificates were genuine, and
such negligence being the immediate and proximate cause of the loss to the
county, the treasurer and his sureties would be liable.”

When the county treasurer is negligent in the performance of his duty
in paying out money belonging to the county, he does not execute the duty
of his office. He does not safely keep the money. He does not pay it over
according to law. All these things he engages to do when he takes office.
He gives bond that he will do these things.

My conclusion is that it is the duty of the county treasurer to exercise
reasonable diligence to ascertain that the payee named in the warrant has
endorsed it before he pays it.

CHARLES E. HOUSTON,
Assistant Attorney General.
Wadena County Attorney.
October 18, 1949. 450-A-16

110

Warrant — Signature — Signing of warrants by rubber stamp facsimile of
mayor's signature — Warrant held valid when stamp is affixed by
mayor’s authority.

Question

“In lieu of the mayor signing warrants for payment of bills and
accounts against the City allowed by the Council, may his signature be
affixed by the use of a rubber stamp with his facsimile signature
thereon 7”
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Opinion

You refer to Sec. 19 of your city charter which as to the duties of the
mayor requires: “He shall sign all warrants and all orders drawn on the
treasury and all bonds, obligations, and contracts on behalf of the City
except as may be otherwise provided for herein.” You also refer to Sec. 28
of the charter with respect to the duties of the treasurer, which provides:
“The treasurer shall pay no money out of the treasury except in the follow-
ing cases: Upon an order or warrant properly drawn and countersigned
which has been first duly authorized by the Council.” You also refer to Seec.
84 of the charter which provides: “All money * * * shall be under the
management * * * of the Council and money shall be paid out upon the
warrant of the mayor countersigned by the clerk * * *”

I think the important question is whether the signature of the mayor
is authorized and directed by him.

See Conlan v. Grace, 36 Minn. 276, 281, 30 N. W. 880, where our court
holds that it is not necessary that a grantor should actually write his sig-
nature to a deed with his own hand; it is sufficient if written by the grantor’s
authority.

Hence, if the mayor’s signature is affixed to a warrant by a rubber
stamp, when authorized and directed to do so by the mayor, I think the
warrant is valid.

RALPH A. STONE,
Assistant Attorney General.

Worthington City Attorney.

April 27, 1949. 59-A-49

HIGHWAYS
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Bridge — Town road — Vacation — A bridge constitutes a part of high-
way, M. S. A. 160.01, subd. 6, including town road, M. S. A., Ch. 163.
Upon vacation of a town road where town merely has a road easement
therein, title vests in the abutting property owner — Whether title to
bridge forming a part of vacated road remains in town or vests in abut-
ting owner is an open question in this state.

Facts

The town board of the town of Friendship recently straightened out a
town road which replaces in whole or in part the old road. The board
plans to vacate the old road, in which section exists a bridge. The owner
of the land contiguous to the road to be vacated has offered to pay the town
$400 for the bridge. Other parties have offered the town $800 for the bridge.
The vacation proceedings will be initiated under either section 163.13 or
section 163.19.
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Question

Upon vacation of the old road wherein the bridge is located, will the
title to the bridge remain in the town or will the title to the bridge and the
vacated road vest in the abutting property owner or owners?

Opinion

We are not informed as to whether the town owns the title to the road
sought to be vacated in fee or merely has a road easement therein. Neither
are we advised as to whether the lands abutting the right of way upon which
the bridge exists are owned by the same person. We have not been advised
as to whether the award for damages to the landowner upon which the lands
for road purposes were taken by the town included any provision or condi-
tion relative to the construction and maintenance of the road in question.
We have not been advised whether the bridge in question affords access
from one part to another part of the land of the same abutting owner.

If the town owns the title to the right of way upon which the road and
bridge exist in fee simple, and where the road is to be vacated, then the title
of the town in such bridge would not be impaired as the result of the
vacation of the road.

We shall assume that the town merely possesses a highway easement
in that portien of the road including the bridge which it is proposed to vacate.

A highway easement is an interest in real property. Burnquist v. Cook,
220 Minn. 48, 53, 19 N. W. 2d 394. A bridge by statute constitutes part of
a highway. M. S. A,, § 160.01, subd. 6, and town roads are included. Ch. 163.

A highway easement is an intangible interest in property. It merely
gives to the political subdivision of the state possessing the same the right
to use a particular strip of land for highway purposes, and such political
subdivision holds such easement in trust for the public for the use and
purposes for which it was acquired. The fee remains in the abutting owner
or owners, subject to the burden of the highway easement. Dunnell’s Digest,
Vol. 8, § 4183.

In Roseau County v. Township of Hereim, 149 Minn. 292, 294, 183
N. W. 518, the Court said:

“The trial court held that the material taken from the old bridge
as well as the culverts belonged to the county, and judgment was ordered
against the town for the value thereof with costs of the action. We
concur in that conclusion. Whatever proprietary title or interest the
town had to the material during the time the road remained a town
charge, ceased and ended by operation of law when it passed to the
control and jurisdiction of the county by the action of the commissioners
in declaring it a part of the state road, as authorized by the statute.
The town originally held merely the naked legal title to the material
in trust for the public; the legislature lawfully could transfer the title
to the county as the new trustee. 19 R. C. L. 766; City of Columbus v.
Town of Columbus, 82 Wis. 874, 52 N. W. 425, and note in 16 L. R. A.
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695. Such was the necessary legal effect and operation of the statute
following the action of the county board thereunder. Both the county
and town are mere agencies of the state with no rights in the discharge
of governmental functions superior to the state. Merchants National
Bank of St. Paul v. City of East Grand Forks, 94 Minn, 246, 102 N. W.
703.”

The general rule is to the effect that the vacation of a highway is to
extinguish the public easement therein and to relieve the governmental body
having charge thereof from the duty to keep the vacated portion thereof
in repair. Upon vacation of a highway the general rule is that the fee to

the land involved reverts to the owner thereof. McQuillin Municipal Corpo-
rations, 2d Ed., § 1352. Steenerson v. Fontaine, 106 Minn. 225, 119 N. W. 400.

Under date of March 29, 1923, file 642-B-4, it was held by the Attorney
General that “upon legal vacation of the town road the culvert and bridge
material thereon still belong to the publie, and may be removed or sold by
the public, which in this case is the town.”

We have not found any decision of our own Court upon the particular
question presented. The Wisconsin Supreme Court has passed upon this
question, and its conelusion is contrary to the aforementioned and enclosed
copy of attorney general’s opinion. A Wisconsin statute similar to our own
provides that a bridge shall constitute a part of a highway. Wisconsin has
a statute which provides that upon vacation of a road the title vests in the
abutting owner or owners. This statute is a statement of the common law
rule which has been applied and followed by our Court in the Roseau County
case, supra. The Wisconsin Court, in Carpenter v. Town of Spring Green,
285 N. W. 409, at page 411, said:

“By virtue of the provisions of sec. 80.32 (8), at the moment when
the highway in question became effectively discontinued, it belonged to
the owners of the adjoining lands. In order to uphold the judgment of
the circuit court we should have to say that whenever a highway is
discontinued it should be broken up into its component parts,—land,
grading and bridges,—and hold that only the land and grading belong
to the adjoining owners and that the bridges, which immediately there-
tofore were a part of the highway, belong to the town. We cannot read
out of the plain words of the statute a meaning which would permit of
such a construction.

“It is our opinion that when the highway in question was discon-
tinued, it became the property of the adjoining land owners and that
the highway included the bridge structuves thereon. Since the judgment
must be reversed, it becomes unnecessary to consider the question of
damages raised by the motion of the town of Spring Green for review.”

As to the liability of a town for damages resulting to a landowner hav-
ing a special interest in a road or a bridge, see Underwood v. Town Board
of Empire, 217 Minn. 385, 14 N. W. 2d 459, and In Re Petition of Krebs to
Vacate Street, 213 Minn. 344, 6 N. W. 2d 803. ®
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In order to avoid legal complications relative to the ownership of the
bridge upon vacation of the road in question, we believe that the town board
could incorporate in and make a part of such vacation proceedings, includ-
ing the final order, a proviso and condition to the effect that the title to the
bridge is reserved in the town with the right to remove or otherwise dispose
of the same as the governing body of said town shall determine.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Friendship Township Attorney.
March 30, 1950. 642-B-4

112

Bridge — Width — Bridge in park — If bridge is on and part of a public
road or highway, M. S. A. 160.03 and 164.22 apply.

Facts

Your city contemplates building a bridge over a nonnavigable stream
located in a city park within the city limits, It is proposed to build this
bridge 16 feet wide.

Question

Whether M. S. A. 160.03 pertaining to the width of bridges would be
applicable in the case of this bridge.

Opinion
The answer to this question depends upon the purpose for which the
bridge is constructed. If it is merely constructed for use as a foot bridge

and not for vehicular traffic, I would say -that M. S. A. 160.03 is not appli-
cable.

On the other hand, if the bridge is to be part of a road or highway, as
defined in M. S. A. 160.01, I think that M. S. A. 160.03 is applicable.

M. S. A. 160.01, Subd. 6, provides that the words “road” or “highway,”
whenever used in Chapters 160, 161, 162, 163, and 164, shall mean, unless,
otherwise specified, the several kinds of highways, as defined in this section,
and also cartway, street, alley, avenue, boulevard, together with all bridges
or other structures thereon which form a part of the same.

Hence, if this bridge is for the purpose of carrying a public highway
across the nonnavigable stream, it is part of the public highway, and the
requirement of § 160.03 that it shall be at least 20 feet wide is applicable.

Question

Whether the city is governed by M, S. A. 164.22 pertaining to the
letting of contragts for the construction of a bridge.
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Opinion

This question is answered in like manner. If the bridge carries a public
road or highway across the stream, that is, if the bridge is a part of such
public road or highway, M. S. A. 164.22 would apply to the contract for the
construction thereof; if it is not a highway or road bridge but simply a
foot bridge for pedestrians, M. S. A. 164.22 does not apply.

RALPH A. STONE,
Assistant Attorney General.
Owatonna City Attorney.
March 25, 1949. 642-A-5

113

Cartways — Established by town boards are two rods wide — M. S. A,,
§ 163.15. M. S. A,, § 160.19, applies only to roads established by user
and has no application to cartways established by town boards.

Facts

For many years a cartway has been laid out and established to a width
of two rods. It extends between points A and B. Public funds have been
expended for improvement and repair of the road for more than six con-
tinuous years, Such maintenance and repair was always within the two-rod
limit.

Attention is called to M. S. A., See. 160.19.

Question

Under the section cited, or any other statute, may the town improve
the road to a width of four rods over the objection of the adjoining property
owners ?

Opinion

I understand the question to involve the right of the town officers to
enter upon the strip one rod wide on each side of the cartway boundaries
without taking the steps required by law to acquire an easement thereon.
In other words, does Section 160.19, in and of itself, give the public an
easement to a width of two rods on each side of the center line of the road
in the absence of appropriate proceedings taken by the town, county or
state, irrespective of the fact that the extra two rods has not been traveled
and worked. In Bosell v. Rannestad, 226 Minn, 413, 33 N. W. (2d) 40, the
court said:

“k ok # Section 160.19 is not exclusive and did not supersede the com-
mon-law rule of dedication of a highway to public use. Klenk v. Town
of Walnut Lake, 51 Minn, 381, 53 N. W. 703.”

On the same page the court also said:
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“The rules for the establishment of a public highway by common-
law dedication have been fully stated in Keiter v. Berge, 219 Minn. 374,
18 N. W. (2d) 385.”

The court also said:

“While it is necessary, in order to establish a public highway by
statutory user under § 160.19, to show that the highway has been used
by the public and also that it has been kept in repair by the public at
public expense for the preseribed period, Minneapolis Brg. Co. v. City
of East Grand Forks, 118 Minn. 467, 136 N. W. 1103; Town of Wells v.
Sullivan, 125 Minn. 353, 147 N. W. 244; Whiteley v. Strickler, 169 Minn.
145, 198 N. W. 420, it is not necessary, in order to establish a common-
law dedication of a highway, that the public keep the road in repair.
Carpenter v. Gantzer, 164 Minn. 105, 204 N. W. 650; Rose v. Village of
Elizabethtown, 275 Ill. 167, 114 N. E. 14; Dickinson v. Ruble, 211 Minn.
373, 1 N. W. (2d) 373; Keiter v. Berge, 219 Minn. 374, 18 N. W. (2d) 385.”

. And the court further said:

“The intent of the owner to dedicate a road may be implied from a
long-time use by the publie, Case v. Favier, 12 Minn. 48 (89); Dickinson
v. Ruble, supra.”

Thus we see several methods by which land may be dedicated to public
use for a road.

In the facts that we are considering, the improvement and repair of a
road has been confined to the two-rod limit. To that extent it has been used
and kept in repair. The repair has been at public expense.

The only conclusion attempted herein to be expressed is whether this
road is now established to the full width of four rods under Section 160.19.

Gilbert v. Village of White Bear, 107 Minn. 239, 119 N. W. 1063, held
that Chapter 152, L. 1899, providing that, when a road has been used, kept
in repair, and worked for six years continuously as a public highway, the
same shall be deemed to have been dedicated to the public to the width of
two rods on each side of the center line of the road, has no application to
roads which had become established highways by user prior to the time the
act took effect.

Our facts under consideration do not show when this road was estab-
lished.

But the facts do show that a cartway was established. Cartways are
recognized in the law. They are two rods wide. M. 8. A., Sec. 163.15. That
being the defined width of a cartway, I fail to see that See. 160.19 has any
application for the reason that it applies to roads dedicated by user, whereas
cartways are the result of the establishment by the town board. Accordingly,
it is my opinion that your question requires a negative answer.

CHARLES E. HOUSTON,
Assistant Attorney General.
Otter Tail County Attorney.
February 10, 1949. 377-B-1
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114

Condemnation — Taxes — Lien — When same accrues — M. S, A. 117.02,
subd. 3; 117.05; 272.31.

Facts

“In a land condemnation proceeding in connection with the widen-
ing of an existing state highway in Itasca County, a proceeding com-
menced in October, 1948, listed the County of Itasca as a lien holder on
a certain parcel of land by virtue of delinquent taxes.

“When the award was made in March of 1949, the check for the
damages sustained as a result included the County of Itasca as an inter-
ested party. The land owner has now presented this check to the County
Treasurer together with a tendered payment of the delinquent taxes,
and requested the County Treasurer to endorse this award check.

“The County Treasurer has refused to so endorse such check until
the 1948 current taxes are also paid, and on the basis of our study of
pertinent legislation, we are disposed to agree with him.”

Question

Did the 1948 taxes, even though not then delinquent, constitute a lien
on the premises subject to the condemnation proceedings at the time the
“taking” therein occurred?

Opinion
The question is answered in the affirmative.

The County of Itasca is a proper party in the condemnation proceeding
involved. M. S. A. 117.05 provides that the petition in the proceeding, among
other things, shall give “the names of all persons appearing of record or
known to the petitioner to be the owners thereof.” M. S. A. 117.02, subd. 8,
prescribes that the word “owner” extends “to all persons interested in such
property as proprietors, tenants, encumbrancers, or otherwise.”

M. S. A. 272.31 provides:

“The taxes assessed upon real property shall be a perpetual lien
thereon * * * from and including May first in the year in which they
are levied, until they are paid; but, as between grantor and grantee,
such lien shall not attach until the first Monday of January of the year
next thereafter.”

See Merle-Smith v. Minnesota Iron Co., 195 Minn. 313, 262 N. W. 865; Mer-
rimac Mining Co. v. Gross, 216 Minn. 244, 251, 12 N. W. 2d 506.

Accordingly, at the time of the “taking” in the condemnation proceed-
ings here involved the lien for the 1948 taxes had accrued, and such lien
cannot be properly discharged without the payment thereof.

LOWELL J. GRADY,
Assistant Attorney General.
Itasca County Attorney.
April 28, 1949, 229-A-11
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115

Construction — Road and bridge fund — County aid roads — Appropriation
by town meeting for county aid road purpose may not be used for con-
struction of town roads — M. S. A. 163.01, 163.02, 296.36, 296.38, 365.10,
365.03.

Facts

The Town of Manston in Wilkin County for several years past at the
annual town meeting has levied taxes for road purposes “to be set aside for
the construction of county aid roads.” The money collected from such taxes
is in the road and bridge fund.

Due to the financial condition of the county, it appears that no county
aid roads can be constructed for a considerable length of time. I understand
that such roads cannot now be built by the county and that there is no imme-
diate prospect for improvement of the county’s financial situation. The town
supervisors are of the opinion that such town road funds should be used for
the construction of town roads now needed and considered necessary. At
the town meeting held this month the matter of so using such funds was
considered. A majority of the electors voted that such funds be held until
the county could assist in the construction of county aid roads.

Question

Upon these facts, does the town board have the power to exercise its
judgment and use such funds to construct town roads, contrary to the
expressed views of the voters?

Opinion

County aid roads are constructed, improved, and maintained by the
county (M. S. A. 296.36), whereas town roads are under the general care
and supervision of the town board (M. S. A. 163.01).

The town board may appropriate to the county moneys out of its road
and bridge fund, and any moneys so appropriated shall be expended by the
county in the construction and maintenance of county aid roads within such
town (M. S. A. 296.38). It, therefore, appears that, under authority of
296.88, the town board may appropriate and pay the money in question to
the county, whereupon the county has the obligation imposed. It would
seem that the purpose of the voters would be thereby accomplished. But
that is not the question.

A broad view of the action taken at the town meeting appears to con-
form to the authority of M. S. A. 163.02, which reads:

“Any town may at its annual meeting determine to authorize the
town board to expend through the county board of the county in which
such town is situated funds of the town for the construction, improve-
ment, and maintenance of roads within such town, with the construection,
improvement, and maintenance of which the town is charged by law.”
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An examination of former opinions of the Attorney General fails to
disclose any opinion stating that, where a town meeting has voted a tax to
be spent for a particular purpose, the town board has the right to spend the
money so raised for any other purpose.

The general powers of the town meeting are stated in M. S. A. 365.10.
It has only such powers, plus such special powers as are specified in other
statutes, as have been hereinbefore mentioned (M. S. A. 365.03).

The town meeting has the granted power “to vote money for the repair
and construction of roads and bridges.” It was held in Childs v. Hillshorough
Electric Light & Power Co., 70 N. H. 318, 47 A, 271, 272, 44 W. & P., Perm.
Ed., 4564, that in Pub. St., c. 40, § 4, providing that towns may vote such
sums as they judge necessary to light streets, ‘“vote” and “appropriate”
have the same meaning. So, when the town meeting has the power to vote
money for the repair and construction of roads and bridges, this language
means that the town board has the power to appropriate money for that use.

The definition of the term “appropriate” is: “to consign to some particu-
lar purpose or use; to set apart for some use.” Henry v. Trustees of Perry
Tp., 48 Ohio St. 671, 677, 30 N. E. 1122, 1124.

“The appropriation of public money and its disbursement are two
different and separate acts. Webster's definition of ‘appropriation,’ so
far as here pertinent, is: ‘The act of setting apart or assigning to a
particular use or person in exclusion of all other; application to a special
use or purpose, as of money to carry out some object.” ‘Disbursement’
is of course the same as ‘payment.” In our systems of government,
federal and state, the appropriation and the payment of public moneys
are always kept distinet, and appropriations are often coupled with
some condition whose performance is to come after the appropriation,
but before the actual payment. Brown v. Honiss, 68 A. 150, 158,
74 N. J. L. 501.” 3 W. & P. 803.

“An ‘appropriation’ is the setting aside from the public revenue of
a certain sum of money for a specified object, in such manner that the
executive officers of the government are authorized to use that money,
and no more, for that object, and no other. State ex rel. Finnegan v.
Dammann, Wis., 264 N. W. 622, 624.” 3 W. & P. 805.

“‘Appropriation’ of money is the setting it apart officially, out of
public revenue for special use or purpose, in such manner that executive
officers of government will have authority to withdraw and use such
money, and no more, for such object, and for no other, Const. art. 9, § 4.
There is a pronounced distinction between the ‘appropriation’ or the
setting aside of a sum of money for a particular thing, and the actual
‘disbursement’ of funds to meet the object of such an ‘appropriation.’
State ex rel. Kurz v. Lee, 163 So. 859, 871, 121 Fla. 360.” 3 W. & P. 806.

It thus appears that the action taken at the various town meetings as
above stated had the effect of setting apart or assigning the money voted to
be used in the construction and upkeep and repair of county aid roads, and
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for no other use. It was set aside for that purpose. The object for which
the money could be used was specified. It could be used for no other use.
When used, it must be to meet the objects of the appropriation.

In the light of these decisions and in the light of the action taken at the
various town meetings, these funds are dedicated to the purpose for which
they were appropriated in the vote of the people. To say that the town
board may spend the money to accomplish objects not chosen by the people
when they dedicated the money they voted, when the tax is to be imposed
upon themselves, is to say that the voters at the town meeting may vote
to impose taxes for road purposes without a voice in designating the pur-
poses for which the money can be used. This would seem to be an unnatural
and absurd interpretation of what the legislature meant when it wrote
these laws.

Accordingly, it is my conclusion that the town board is not authorized,
in the face of the action taken at the town meetings, to disregard the wishes
of the voters and spend this money in question, as though it had been raised
from tax levies without condition, for ordinary town road and bridge purposes.

CHARLES E. HOUSTON,
Assistant Attorney General.
Wilkin County Attorney.
March 24, 1950. 380-B-4

116

Establishment — Town roads — Delay or neglect in filing order establishing
town road with county auditor under M. S. 1949, § 163.13, Subd. 6, will
not destroy such an order made by lawful authority.

Facts

The town clerk has a book entitled “Town Road Record” in which there
is recorded a number of proceedings for the establishing and vacating of
town roads. The record in this book is signed by the supervisors and each
order is signed by the supervisor. The town made several orders establish-
ing roads in 1913. A record of these orders has not been located in the
office of the county auditor where the orders are required to be filed in
accordance with M. S. 1949, § 163.13, Subd. 6.

Question

Does the failure of the town board to send an order establishing a road
to the county auditor for filing affect the validity of such a road order?

Opinion
Minnesota Statutes 1949, § 163.13, relates to the establishment, alter-

ation or vacation of town roads. Subd. 6 thereof, in so far as it relates to
your inquiry, requires that after the order establishing a town road has been
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confirmed, the order and the award of damages shall be, by the town clerk,
recorded and sent to the county auditor, who shall file and preserve the same.
The substance of Subd. 6 has been in the law for many years and appears
in Revised Laws 1905 as § 1176 and in General Statutes 1913 as § 2535.

On the basis of the facts submitted, apparently the town board entered
the orders establishing roads in the book entitled “Town Road Record” in
lieu of sending the original order to the county auditor for filing as required
by the statute. If the orders establishing the roads to which you refer are
otherwise valid, we do not believe that the failure to file the orders with the
county auditor affects the validity thereof.

There is nothing in the statutory provision referred to and in the ante-
cedent statutes which requires that the order shall be sent to the county
auditor for filing and the preservation of the same within a fixed period of
time. In the absence of such a mandate in the statute requiring the sending
of the original order to the county auditor, it would seem that mere delay
or neglect will not destroy an order establishing a town road by lawful
authority.

In Freeman v. Township of Pine City, 205 Minn. 309, 286 N. W. 299,
wherein the court was concerned in a declaratory judgment proceeding with
the question of whether a township had the right to construct or maintain a
publie road on a town line, one of the matters discussed related to the filing
of a road order with the town clerk. With reference thereto, the court said:

“The statute does not state at what time a duplicate or copy of the
order laying out the road must be filed with the town clerk of the town
that did not take the leading part in the proceeding. In fact there is no
statutory requirement that any document touching the proceeding be
so transmitted for filing. In the absence of such mandate, it would
seem that mere delay or neglect of either clerk of the two towns to file
or transmit some document should not destroy an order establishing
and laying out a public road by lawful authority. The laying out of a
public road by town supervisors or county commissioners is not to be
tested by the striet rules pertaining to court proceedings. State ex rel.
Simpson v. Rapp, 39 Minn. 65, 38 N. W, 926. In Anderson v. Super-
visors, 92 Minn. 57, 59, 99 N. W. 420, 421, it was said:

“‘Proceedings in the matter of laying out public highways have
always been treated liberally by this court, and the statutes on the sub-
ject construed broadly, and with a purpose to facilitate the action of
public authorities. To apply strict rules of jurisdiction would result in
rendering invalid nearly all such proceedings, and be subversive of the

Ll

best interests of the public’.

We therefore answer your inquiry in the negative.

JOSEPH J. BRIGHT,
Assistant Attorney General.

Attorney for Town Board of Lincoln Township.
November 8, 1950. 377-B-10-d
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117

Establishment — Town roads — Duty to construct when funds sufficient —
M. S. 1949, § 160.09, 163.01, 365.10 (6), 160.17.

Bids and contracts — Failure to advertise — Where preliminary agreement
with contractor is amended during course of work so as to bring cost
thereof above $500, provisions of M. S. 1949, § 160.39, applicable —
Application of rule of Kotschevar v. Township of North Fork, 229 Minn.
234, 39 N. W. 2d 107, fact question—If situation within rule of Kotsche-
var case, liability of township already fixed; if not within rule, town
meeting cannot make contract valid.

Facts

“In 1917, by proceedings under G. S. 1913, Sec. 2530-2538, now
M. 8. A., Sec. 163.13, a town board established a mile long road running
north and south between Seecs. 32 and 33. Some 20 rods of the road at
the southerly end were then opened. About 4 years ago, another 20 rods
joining the part earlier opened were opened, but nothing more was done
on the road. The town board has now hired a road builder to extend the
road and he has completed the opening of the mile.”

Question

“Could the town board, in 1950, order the remaining part of the
road opened pursuant to the order establishing the road entered in
19177?"

Opinion

This inquiry, as I understand it, is intended to raise the question
whether the town board was authorized, in 1950, to construct the “remaining
part of the road” established in 1917. If that is the question, it is answered
in the affirmative.

M. S. 1949, § 160.17, provides:

“Every road established by the public authorities, where no appeal
has been taken within the time limited therefor, is hereby declared to be
a public road to all intents and purposes and all persons who have
neglected to appeal within the time prescribed by law shall be forever
debarred from any further redress.”

We assume, for the purposes of this opinion, that the road involved
was duly established. Once a road is legally established by the town board,
it remains a public road until vacated as prescribed by statute. The road
here involved, established in 1917, apparently has never been vacated. M. S.
1949, § 160.09, prescribes that all town roads shall be located, constructed,
repaired, and maintained by town boards. M. S. 1949, § 163.01, commits to
the town board of each town the “general care and supervision of all town
roads therein.” The exercise of the authority so conferred is subject to the
limitation of the availability of funds for such purposes. The electors of
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the town must first provide the necessary funds for any road improvement
that may be undertaken by the town board. See M. S. 1949, § 865.10 (6).
So far-as I can ascertain, the statutes do not require a town to construct a
road within a certain or limited time after the road has been established.
See opinion of the Attorney General dated April 22, 1915, printed as Op. No.
335, 1916 Report of Attorney General.

In connection with the town road involved in your first question and
with reference to the contractor hired by the town board “to extend the
road,” you state these

Additional Facts

“He (the contractor) was hired to do the work at so much per hour
for his bulldozers and men. The preliminary hiring was that he would
do the work, at so much per hour, until he had done $500 worth of work,
and then complete the road next year. After it was commenced, the
roadbuilder ascertained that to leave it unfinished might cause con-
siderable expense for repair in the event of considerable moisture and
he was instructed to go ahead and finish it. His entire bill runs around
$1100.00. There were no plans and specifications filed and no advertising
for bids.

“In this latter connection, * * * in 1949, $1500 was levied for road
and bridge purposes and there is sufficient in the town’s road and bridge
fund to pay the amount involved.”

Question

“Did the hiring of the roadbuilder at so much per hour, without
bids and plans and specifications, violate M. S. A., Sec. 160.39 7”

Opinion

M. S. 1949, § 160.39, provides that no town shall contract for the con-
struction or improvement of any road where the contract price exceeds $500,
unless plans and specifications shall have been made and prepared and filed
and an award thereof has been made to the lowest bidder after advertise-
ments as provided in M. S. 1949, § 164.22,

Opinion of the Attorney General dated April 7, 1925, printed as Op. No.
193 in the 1926 Report of Attorney General, holds that that statute “has
no application to work done by day labor.” But the arrangement involved
in your inquiry was not an undertaking “by day labor.” On the contrary,
it appears that the town board agreed to pay the contractor involved in your
inquiry so much per hour for his road-building machinery and his operators
thereof. That is exactly the kind of arrangement that was involved in
Kotschevar v. Township of North Fork, 229 Minn. 234, 39 N. W. 2d 107, the
decision of which was predicated upon the application of M. S. 1949, § 160.39,
to such situation. See also opinion of the Attorney General dated May 19,
1930, printed as Op. No. 292 in the 1930 Report of Attorney General. The
“preliminary hiring” at an hourly basis until the contractor “had done $500
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worth of work,” standing alone, would fall outside the application of the
statute. However, during the course of the work under the original agree-
ment, the “preliminary hiring” was amended by mutual agreement to encom-
pass an improvement the cost of which fell within the operation of the
statute. In these circumstances, I am of the view that M. S. 1949, § 160.39,
was applicable to the contract involved in your inquiry.

Question

If the contract involved is within the operation of M. S. 1949, § 160.39,
“cannot the township pay the contractor under the doctrine of Kotschevar v.
Township of North Fork, 229 Minn. 234 ?"

Opinion

The “doctrine” of the Kotschevar case, supra, as I understand it, may
be summarized as follows: Where a contractor performs labor and furnishes
services to a township in building town roads under a contract involving an
expenditure in excess of $500 and no plans or specifications, no bids, no
written contract, and no bond are provided for as required by M. 8. 160.39,
the township is, nevertheless, liable to the contractor for the reasonable
value of the benefits received by the township from the performance of such
labor and the furnishing of such services if (1) the contract involved was
in its entirety within the power of the township to make, (2) the contract
was made and carried out in good faith and without purpose or intent to
violate or evade the law, (3) the contract was invalid only because the
requjrements of the law in respect of competitive bidding were not met, and
(4) the township accepted the improvement and benefited thereby.

The Kotschevar case was decided by reference to the peculiar facts of
that particular case. The application or nonapplication of the rule of the
Kotschevar case to the situation presented by you is dependent wholly upon
all the facts and circumstances attendant upon the making and the prose-
cution of the contract involved in your inquiry. We are not advised of all
those facts and circumstances. For instance, one of the most determinative
factual questions is the good faith of the contractor involved, and concern-
ing that feature we are given no information. But, even if we were informed
on that feature, there are so many other circumstances and factual features
involved in any situation like this that the Attorney General could not with
any finality determine facts concerning which there might be some dispute.
It is not within the province of the Attorney General to pass on questions
of fact; that is the province of a court of competent jurisdiction. Accord-
ingly, I offer no categorical answer to this questien. On the contrary, I
answer it this way: If the rule of the Kotschevar case is applicable to the
peculiar facts of the case submitted by you, the proper district court, at the
suit of the contractor for the reasonable value of the benefits received by
the township, will unquestionably, upon all the facts and circumstances
adduced in evidence, so determine; if, however, the peculiar facts and cir-
cumstances in the case submitted by you do not bring it within the rule of
the Kotschevar case, the town board has no authority to pay the contractor
“under the doctrine of Kotschevar v. Township of North Fork.”
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Question

“Could the township, by a special meeting of the electors thereof,
validate and ratify the hiring of the roadbuilder and payment of his
bill 7”

Opinion

If the peculiar facts of the case submitted by you bring it within the
operation of the rule of the Kotschevar case, then, and in that event, the
township is liable to the contractor for the reasonable value of the benefits
received by the township. Nothing more. Nothing less. If that be so, the
rights and liabilities of the parties are already fixed. They cannot be legally
enlarged or delimited by action of the town meeting,

If the rule of the Kotschevar case is not applicable to the facts involved,
then there is no liability upon the part of the town, the contract is void, and
in those circumstances no recovery can be had upon quantum meruit for the
benefits received. The town meeting has only such powers as are conferred
by law, and breathing life, by attempted ratification, into a completely void
contract out of which no rights ean arise is not one of them.

LOWELL J. GRADY,
Assistant Attorney General.

Wadena County Attorney.
September 22, 1950. 377-B-10-d
707-B-5

118

Maintenance—Blacktop—State aid and county aid roads—County has duty
of improving and maintaining state aid and county aid roads. Village
cannot be compelled to contribute to the cost thereof; M. S. 1949, §8§
160.07, 160.43, 160.46, 296.36, 296.37. Village may contribute to cost of
state aid and county aid roads under M. S. 1949, §§ 429.30-429.31 —
Trunk-driveways from abutting property: road authorities obligated to
furnish culvert on county aid road under M. S. 1949, § 160.31 but under
no such obligation as to trunk highways.

Facts

A part of Wright County State Aid Road No. 6 runs through the vil-
lage of Delano. Several years ago it was blacktopped by the county board
within and without the village without any agreement between the village
and the county relating to a division of the cost. The width and surfacing
of the road are the same both inside and outside of the village.
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Questions

1. May the county now compel the village to pay the cost of the black-
. topping done within the village limits ?

2. May it compel the village to pay any part of such cost?

8. Who bears the burden of maintaining this road inside the village
limits, the county or the village?

Opinion
M. S. 1949, § 160.07, reads as follows:

“All state aid roads shall be constructed, improved, and maintained
by the counties under rules and regulations to be made and promulgated
by the commissioner of highways, and the several counties are vested
with all rights, title, easements, and appurtenances thereto appertain-
ing, held by, or vested in any of the towns or municipal subdivisions
thereof, or dedicated to the public use prior to the time such road is
designated a state aid road.”

M. S. 1949, § 160.43, in part, authorizes a county board, with the con-
sent of the commissioner of highways, to designate a street or road within
the corporate limits of a village as a state aid road and to improve the same.
M. S. 1949, § 160.46, in part, makes it the duty of the county board of
each county in which state aid roads may heretofore or hereafter be desig-
nated, to provide for the proper maintenance of the same in accordance
with the rules and regulations of the commissioner of highways. We are
unaware of any statutory provision compelling a village to contribute to
the cost of improving a state aid road.

The first question is therefore answered in the negative; your second
question is also answered in the negative; and we answer your third ques-
tion by stating that the burden of maintaining a state aid road is on the
county. See Op. No. 263, Report of the Attorney General for 1938, file No.
877-B-8.

See M. S. 1949, §§ 429.30 and 429.31 (L. 1949, c. 314), which authorizes
a village to expend its funds on state aid roads pursuant to agreement with
a county. See also M. S. 1949, § 160.36, which authorizes a village of not
over 1,000 to oil and otherwise treat a state aid highway running through
the village and to assess the cost thereof upon property benefited thereby.

Facts

Part of County Aid Road No. 6 of Wright County is within the limits
of the Village of Delano. The road is blacktopped, but is in need of resur-
facing. The width and surface of the road are the same inside and outside
the village. The county contemplates resurfacing the road both inside and
outside the village limits.



MUNICIPALITIES 209

Questions

1. Who has the duty of maintaining the road inside the village, the
county or the village?

2. May the county compel the village to pay any part of resurfacing
the road inside the village?

Opinion

‘M. S. 1949, § 296.36, relates to the designation by t.he county board of
county aid roads and provides in part:

“All county aid roads shall be constructed, improved, and main-
tained by the county. * * *

See also M. S. 1949, § 296.37.

In view of the foregoing statutory provisions, the duty of maintaining
a county aid road duly established within a village is upon the county. We
are unaware of any statutory provision whereby the county may compel
the village to pay a part of the cost of resurfacing a county aid road within

the village. But, the county board may revoke its designation of a dounty
_aid road at any time. M. S. 1949, § 296.36."

See M. S. 1949, § 163.10, which authorizes a village to expend moneys
to assist in the improvement and maintenance of a road lying beyond its
boundaries and leading into it. See also M. S. 1949, §§ 429.30-429.31 (L.
1949, c. 314), authorizing a village to enter into an agreement with a county
for the improvement and maintenance of a county aid road located within
the village.

Facts

County Aid Road No. 6 is graded and ditched within the village in such
a way that persons now building homes on sides adjoining the property
will require driveways to go to and from the highway.

Questions

1. Can the property owners require the public authorities to provide
them with driveways, that is, pay the cost of the required culverts
and filling without any expense to themselves?

2, If so, who must pay the cost or do the work, the village or the
county ?

Opinion

In the absence of any statutory requirement, the public authorities are
under no duty to provide means of access to the highway from abutting
premises or to such premises from the highway. 26 Am. Jur.,, Highways,
§ 71. However, M. S. 1949, § 160.31, reads as follows:
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“The town boards, as to town roads, and the county boards, as to
county and state aid roads, are hereby required to install one substan-
tial culvert for an abutting owner in cases where by reason of grad-
ing a public highway the same is rendered necessary for a suitable
approach upon such highway over driveways from abutting lands.”

Under the foregoing statutory provisions, the property owners can com-
pel the public authorities to comply with M. S. 1949, § 160.831. The county
aid road being a county road, the duty of complying with the statutory pro-
visions is imposed upon the county and not on the village.

Facts

The U. 8. Highway No. 12 runs through Delano. In a part of the vil-
lage the road is graded in such a way that there is a ditch on both sides
thereof. Homes are being built on platted property adjoining said highway,
and driveways will be required for the owners of said homes to have access
to the highway. The driveways required will consist of culverts and dirt fill.

Questions
1. Are the property owners obliged to pay the cost of such driveways?
2¢ If not, who should bear the expense, the village or the state?

Opinion

From your letter we assume that the U. S. Highway No. 12 is a Min-
nesota Trunk Highway. If this assumption is correct, it is our opinion in
the absence of any statutory requirement, that the public authorities are
under no duty to provide means of access to the highway from abutting
premises or to such premises from the highway. See 25 Am. Jur., High-
ways, § 71. We are unaware of a statutory provision similar to M. S. 1949,
§ 160.31 which is applicable to trunk highways.

Your first question is therefore answered in the affirmative; your sec-
ond question requires no answer.
JOSEPH J. BRIGHT,
Assistant Attorney General.
Delano Village Attorney.
June 2, 1950. 377-B-8

119
Passable roads—Town line—Authority of county board — M. S. A. 162.24.

M. S. A. 162.24 relates to impassable roads and the powers of the
county board in respect thereto. Subd. 2 of that section, L. 1949, c. 30, § 1,
relates to the hearings on complaints. When a complaint is made under
Subdivision 1 and the county board finds that the complaint is well founded,
it adopts a resolution directing the town board to do the work necessary
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to put the road in passable condition. The statute provides for the service
of this resolution on the town against which complaint is made. If such
town neglects to put the road in condition, the county board has the power
to cause such work to be done and to pay therefor from the county road
and bridge fund, but the amount to be paid must not exceed two mills on
the dollar of the taxable value of the town.

Attention is called to a situation where the road is on the town line
between the towns of Fountain and Carrolton.

Questions

“1. Does Section 162.24 as amended by the laws of 1949, Chapter
30, grant to the County Board the authority to expend not to exceed
two mills on the dollar of the taxable valuation on each town? In other
words, is it the intent of the law that the County Board may expend
not exceeding four mills (two mills in each town) where the road is
situated on the line between two towns, whereas only two mills may
be expended if the impassable or neglected road is wholly within one
town?

“2. Under this section (162.24), is the County Board under any
limitation or restriction as to the type and nature of said road to be
built, or is it wholly within the discretion and judgment of the County
Board as to the type of road-way to be constructed, name of contractor,
ete.?”

Opinion

The answer to the first question is “no.” One town has the obligation
to maintain the section of a road which is in bad shape. The county board
deals with that town, not with both towns. You will notice that in Subdivi-
sion 1 of this section the complaint relates _to a road which is neglected
by the town “charged by law with its maintenance and repair.” In reading
Section 163.17, Subdivision 2, you will notice that before making an order
establishing a road under the provisions of this section, which applies to
roads on town lines, the two town boards shall divide the length of the pro-
posed roads into two parts, which parts may be of unequal length. After
such order, it follows that the duty rests on the town to maintain the por-
tion of the road assigned to it. So, in the consideration of your question,
only the one town to which the section of the road is assigned is to be
treated as the interested town.

The work to be done as required by the county board’s resolution is
such as the county board deems necessary to put such road in a passable
condition. This does not mean that it must conform to the specifications of
a county road or a trunk highway. When a road is in passable condition
is, of course, a question of fact. If the county does the work, it may let
the job on contract.

CHARLES E. HOUSTON,
Assistant Attorney General.
Attorney, Town of Fountain.
August 8, 1949. 379-C-8-C
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119-A

Restricted use—Hard surfaced roads—M. S. 1949, Sec. 169.87, Subd 2, is to
automatically restrict operation of vehicles on such county and town
roads as are adversely affected by climatic conditions—*“Hard surfaced
roads” are not so adversely affected—What specific roads are hard sur-
faced roads is a question of fact—Minn. St. 1945, § 169.83; Minn. St.
1949, § 169.87, Subd. 1; Minn. St. 1949, § 645.16; L. 1947, c. 505, as
amended by L. 1949, c. 695.

Facts

Attention is directed to Minnesota Statutes 1949, Section 169.87, Subd.
2, relating to the restricted use of town and county roads when restrictions
are not imposed thereon pursuant to Subdivision 1 of said section and ask
the following:

Question

What is the meaning of the words “hard surfaced roads” as used in
Minn. St. 1949, Sec. 169.877

Opinion

Minn. St. 1949, Sec. 169.87, Subdivision 1, was enacted in its present
form by Laws 1937, Chapter 464, Section 129, and authorized local authori-
ties and the commissioner of highways to prohibit the operation of vehicles
upon any highway or impose restrictions as to the weight of vehicles to be
operated upon any such highway, whenever any such highway, by reason
of deterioration, rain, snow, or other climatic conditions, will be seriously
damaged or destroyed unless the use of vehicles thereon is prohibited or
the permissible weights thereof reduced. The text of the statutory provi-
sion in so far as it relates to local authorities appears to have been taken
from the uniform act regulating traffic on highways as at one time pro-
posed by the National Conference of Commissioners on Uniform State Laws.
See 11 Uniform Laws Annotated, p. 69.

However, in order to prohibit or restrict the use of highways under
Subdivision 1 of said Section 169.87, it is necessary to erect and maintain
signs indicating the prohibition or restriction at each end of the portion of
the highway affected thereby and the prohibition or restriction is not effec-
tive unless and until such signs are erected and maintained.

It is common knowledge in Minnesota that climatic conditions existing
in the spring of each year have an adverse effect on many highways in the
state and unless means are taken to protect these highways during the
spring breakup heavy vehicular traffic thereon causes the roads to rapidly
deteriorate and to become impassable. To protect these highways under
Minn. St. 1949, Sec. 169.87, Subdivision 1, requires the expenditure of pub-
lic moneys in the erection and maintenance of the required signs; an expen-
diture which is burdensome on most local road authorities.
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To avoid the need for erecting and maintaining signs by counties and
townships and at the same time provide an adequate means of protecting
county and town roads from deterioration and damage from heavy vehicular
traffic in certain sections of the state during the so-called spring breakup,
L. 1947, c. 505, appears to have been enacted; it was subsequently amended
by L. 1949, c. 695.

The new matter contained in these 1947 and 1949 enactments is Minn,
St. 1949, Sec. 169.87, Subd. 2, and reads in part as follows:

“Except where restrictions are imposed as provided in subdivision
1, no person shall operate any vehicle * * * upon any county or town
road during the period between March 20 and May 15 of each year where
the gross weight on any single axle * * * exceeds 8,000 pounds; * * *;
provided, however, that this provision shall not apply to hard surfaced
roads. * * * »

The words “hard surfaced roads” as used in the underlined portion of
the quoted provision are not defined in the statute. The meaning of the
provision must be ascertained by considering the legislative intent. See
Minn. St. 1949, Sec. 645.16 and annotations thereto.

In so far as is material to your inquiry, the purpose of Minn. St. 1949,
Sec. 169.87, is expressed in the first paragraph of Subdivision 1 thereof,
which authorizes road authorities to impose restrictions upon vehicles to be
operated upon a highway when the highway by reason of rain, snow, or
other climatic conditions would be seriously damaged or destroyed, unless
the use of vehicles thereon was restricted. When rain, snow, or other cli-
matie conditions do not adversely affect the use of a highway by heavy
vehicular traffic, there is no reason for road authorities to impose restric-
tions on such use and such road authorities apparently do not do so.

Minn. St. 1949, Sec. 169.87, Subd. 2, in imposing an automatic restric-
tion on the use of certain county and town roads between March 20 and
May 15 of each year, in our opinion excepts from such restriction such roads
as do not require protection during the so-called spring breakup from use
by heavy vehicular traffic. The roads so excepted are the highways desig-
nated in the statutory provision as “hard surfaced roads.”

It is therefore our opinion that a hard surfaced road within the mean-
ing of the section of the statute discussed is a highway not adversely affected
by rain, snow, or other climatic conditions which, if vehicles having a gross
weight on any single axle in excess of 8,000 pounds as defined by Minn.
St. 1945, Sec. 169.83, are operated thereon between March 20 and May 16
of any year, will not be damaged or destroyed. We believe that a concrete
pavement is such a highway. Whether other types of constructed highways
are “hard surfaced roads” within the meaning of the statutory provision as
discussed herein involves a consideration of facts and not of law.

JOSEPH J. BRIGHT,
Assistant Attorney General.
Otter Tail County Attorney.
June 8, 1950. 377-A
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Width—Additional may be acquired—How—If upon petition, proceedings
may be under M. S. A. 162.21. If on motion of county board without
petition must be under M. S. A, C. 117.

Facts

A county road, four rods wide should be widened, regraded and other-
wise improved. This involves acquiring an additional two rods of width for
right of way. Proceedings were commenced under M. S. A. 162.21 but the
county board allowed to the owners of the land no damages for the land
taken. An appeal (§ 162.21, subd. 11) was taken by landowners to the dis-
trict court from the action of the board in allowing no damages; but the
appellant dismissed his appeal with the consent of the county board.

Question

May the county proceed under authority of M. S. A., Chapter 162, or
must it proceed under authority of Chapter 117 to acquire the additional
width of two rods, in case it is unable to obtain deeds from owners?

Opinion
M. S. A. 160.02 reads:

“All roads, except cartways, established by town and county boards,
shall be at least four rods wide and when necessary for the construe-
tion and maintenance or the safety of public travel additional right of
way and easements for the erection of snow fences may be procured
by purchase or condemnation, and the necessity for the taking of such
additional right of way and such easements shall be determined by the
town board, in the case of town roads, and by the county board, in the
case of county roads.”

The opinion of former Attorney General G. A. Youngquist, published
in the Report for 1924 as opinion No. 172, refers to this statute and states
that it is his opinion that under this act a county board may, when neces-
sary for the construction or maintenance of the highway, procure additional
right of way either by purchase or condemnation. If by condemnation, the
opinion states, “proceedings should be had under §§ 5395, et seq., G. S. 1913
(M. S. A. C. 117).”

That opinion also calls attention to L. 1923, C. 439 (M. S. A. 160.02 et
seq.), but he states that the act takes effect December 1, 1923, which was
subsequent to the date of such opinion; hence, the procedure was not then
available. Of course, that comment does not now apply to this procedure.

Another Attorney General’s opinion is in the 1946 Report, No. 104. It
calls attention to Sec. 160.02 and states that if the right of way is to be
acquired by condemnation, the proceedings should conform to M. S. A. C.
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117. But it does not say why the proceedings may not be conducted under
Sec. 162.21, nor does the opinion, in fact, state that such proceedings may
not be had thereunder.

It is my opinion that where there is a petition which conforms to See.
162.21, then the additional width may be taken under authority of that
section. But where there is no petition, the county board does not have its
authority granted in that section set in motion. It is the petition which
sets the power of the board in motion. If the county board proceeds on its
own motion, without a petition, then it must proceed to acquire the addi-
tional width under authority of Chapter 117.

CHARLES E. HOUSTON,
Assistant Attorney General.
Douglas County Attorney.
April 12, 1949. 817-N

INCORPORATION

122

Annexation Procedure—Territory under M. S. 1949, § 412.041, subds. 5 and
6—Validity thereof may not be collaterally attacked by private citizen,
and can be tested only by quo warranto proceedings — State ex. rel.
Childs v. Board of County Commissioners, 66 Minn. 519, 68 N. W. 767,
69 N. W. 925, 73 N. W. 631; Evens v. Anderson, 132 Minn. 59, 155 N. W.
1040, followed — After annexation Town lost jurisdiction over streets
and public places.

Facts

“Certain territory known as Forest Grove was annexed to the Vil-
lage of Hibbing, pursuant to Section 412.041, Subdivisions 5 and 6,
Minnesota Statutes Annotated. The Hibbing Village Clerk filed certified
copies of the certificate of election with both the St. Louis County Audi-
tor and the Secretary of State. Both the Secretary of State and the
County Auditor shortly thereafter acknowledged receipt and filing of
said certificate. The County Auditor further advised that the annexed
lands were being entered on the tax rolls of the Village of Hibbing.
The Village of Hibbing has a zoning ordinance which prohibits the
moving of buildings without a permit first being applied for and granted.
From about October 1st to about October 15th, a number of buildings
were moved into the annexed territory without a permit beimg applied
for or issued by the Village. However, a number of the owners of said
buildings had secured permission from the Town of Stuntz, while the
annexed territory was a part of the said Township. Complaints were
issued out of the Hibbing Municipal Court for such alleged violations.
Defendants now collaterally attack the annexation on the ground that
only a certified copy of the certificate of election was filed with the
Secretary of State and the County Auditor, whereas in Subdivision 5
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of Section 412.041 provides that the certificate of election shall be at-
tached to the original petition with a copy of the resolution calling for
the electing and appointing the judges and the original proofs of post-
ing of election notices, all to be filed as one document in the Village
Clerk’s office. As stated above, only a certified copy of the certificate
of election was actually filed.”

Questions

1. “Can the procedure followed in annexation of territory be collaterally
attacked under a claimed violation of a Village Ordinance?

2. “Is the requirement found in Subdivision 6, Section 412.041, that the
certificates, resolutions and proofs as stated above mandatory or
directory, and as bearing upon the question as to whether annexa-
tion is complete upon the filing of only the certificate of election?

3. “Where as in this case a permit was issued by the Town of Stuntz
at the time when the territory was a part thereof, but the actual
moving took place after the people of the territory had voted them-
selves into the Village of Hibbing, and a certificate of election was
filed, would a new permit from the Village of Hibbing be necessary ?”

Opinion

1. Our court has held that the validity of the existence of a municipal

corporation may not be directly or collaterally attacked by private litigants.

Quo

warranto at the instance of the Attorney General of the state is the

exclusive proceeding to determine the legal existence of a public corporation.

In Evens v. Anderson, 132 Minn. 59, 1556 N. W. 1040, the court said:

“A de facto public corporation has, as to all but the state, the
qualities of a de jure corporation. Its right to exercise corporate func-
tions can be challenged only by the state. Some courts have given as
the reason that ‘corporate franchises are grants of sovereignty only,
and, if the state acquiesces in their usurpation, individuals will not be
heard to complain.’ Miller v. Perris Irrigation District, 85 Fed. 693,
699. Others place it upon consideration of public policy, suggesting the
importance of stability and certainty in such matters and the serious
consequences which might follow if the existence of a municipal cor-
poration should be called into question, and perhaps determined void in
actions between the corporation and private parties. State v. Honerud,
66 Minn. 32, 68 N. W, 323. But, whatever the reason, the rule is fixed
by unanimity of authority that where a municipal body has assumed,
under color of authority, to exercise the power of a publie corporation
of a kind recognized by the organic law, the validity of its organization
can be challenged only by the state, and neither the corporation nor
any private party can in private litigation question the legality of its
existence.” And cases cited.
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In State ex rel. Child v. Board of County Commissioners of Crow Wing
County, 66 Minn. 519, 529, 68 N. W. 767, 69 N. W. 925, 73 N. W. 631, the
court said:

“It is well settled in this court that an information in the nature of
quo warranto will lie directly against the municipal corporation itself,
to test the legality of its incorporation, and dissolve it if it is found to
be illegally incorporated. State v. Tracy, 48 Minn. 497, 561. N. W. 613;
State v. Minnetonka Village, 57 Minn. 526, 59 N. W. 972; State v. Vil-
lage of Fridley Park, 61 Minn. 146, 63 N. W. 613. The question of the
legal existence of a de facto municipal corporation cannot be raised
in a collateral proceeding. Cooley, Const. Lim. (6th Ed.) 309; 1 Dillon,
Mun. Corp. (4th-Ed.) § 43a; Board of Commrs, v. Shields, 62 Mo. 247;

Town of Geneva v. Cole, 61 Ill. 897; Coe v. Gregory, 53 Mich. 19, 18
N. W. 541; Rumsey v. People, 19 N. Y. 41.

“If an information in the nature of quo warranto is the proper
remedy for ousting or dissolving a municipal corporation in toto, we
see no reason in principle why it will not lie to oust such a corporation
from specific territory over which it is wrongfully exercising jurisdie-
tion, or to dissolve it so far as it covers that territory. The mistake
of some of the courts seems to be in assuming that, as to such territory, -
the corporation may and should in all cases be wiped out as if it had
never existed, which is the necessary effect of allowing its existence in
such territory to be attacked collaterally. But, where the municipal
corporation has acquired a de facto existence in such territory, this
assumption is erroneous, and the corporation cannot, as to such terri-
tory, be thus wiped out. The state is entitled to dissolve it for all future
purposes so far as it covers such territory, but not to wipe it out from
the beginning, and thereby destroy all rights which have arisen by rea-
son of such de facto existence, and create liabilities from which per-
sons are protected by reason of the same. On the contrary, in settling
and adjusting its affairs, the state itself will, as to such past trans-
actions, recognize its de facto existence so far as required by justice
and equity.

“True, the authorities all lay it down generally that quo warranto
will not lie to prevent official acts in excess of jurisdiction, or to correct
official misconduct. But, where a municipal corporation has perma-
nently and continuously exercised jurisdiction over territory beyond its
de jure limits, the case is not at all analogous to one of mere official
misconduct, which is usually of a casual or temporary character, and
to correct which quo warranto will not lie.

“Neither is the fact that the court should not or cannot completely
dissolve the corporation, and end its existence, a sufficient reason why
quo warranto will not lie. This court has several times held that an
information in the nature of quo warranto will lie to oust from this
state a foreign corporation doing business in the state contrary to law,
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although no attempt was made to dissolve the corporation itself, and
it could not be dissolved by our courts. State v. Fidelity & C. I. Co,,
39 Minn. 538, 41 N. W. 108; State v. Somerby, 42 Minn. 55, 43 N, W. 689.

“To hold that the state, by its executive officers, cannot maintain
some proper proceeding to prevent usurpation in the exercise of govern-
mental powers over large tracts of territory within its borders, and
that the private individual can do this, would, indeed, be a startling
doctrine. Clearly, the state has sufficient interest in such a matter to
entitle it to maintain an action to redress the wrong. A proceeding in
the nature of quo warranto is the most appropriate remedy. Again,
if an information in the nature of quo warranto will lie after the munici-
pal corporation has acquired a de facto existence in the territory, we
are of the opinion that it will lie immediately on the assertion by the
corporation of jurisdietion over the territory. The state is ngt obliged
to wait until so much time has elapsed that much mischief has been
done by the inauguration of the new order of things within such terri-
tory, or until much confusion will arise by the dissolution of the munie-
ipality so far as it covers such territory. Then we are of the opinion
that such a remedy is the proper one in this case.”

In a later case, State ex rel. Burnquist v. Village of North Pole, 213
Minn. 297, 302, 6 N. W. 2d 458, the court said:

“Since the writ is an extraordinary legal remedy, it is not granted
where another adequate remedy is available. State ex rel. Bell v. Mori-
arity, 82 Minn. 68, 8¢ N. W. 495. As to procedure in quo warranto, ‘the
general rule in this country is substantially that of the common law
after St. 9 Anne, c¢. 20.' That procedure, ‘but slightly modified, pre-
vails in this jurisdiction.” State ex rel. Young v. Village of Kent, 96
Minn. 255, 266, 267, 104 N. W. 948, 952, 1 L. R. A. (N. S.) 826, 6 Ann.
Cas. 905. And our cases uniformly hold that ‘quo warranto is the proper
and, in the absence of statute, the exclusive proceeding to determine
the * * * Jegal existence or validity of the organization of a public
corporation.’” Evens v. Anderson, 132 Minn. 59, 63, 15656 N. W. 1040;
5 Dunnell, Dig. & Supp., § 8064.”

See also State ex rel. Burnguist v. Leetonia, 210 Minn, 404, 208 N. W.
T17.

While the question here considered involves a collateral attack on the
validity of the annexation of territory to a village, we think that the prin-
ciple of law stated by our court in the cases above referred to and from
foreign jurisdictions cited in these decisions is applicable to the question
here presented.

Minnesota Statutes 1949, § 412.041 contains no specific provision for
a judicial review of the proceedings, nor for an appeal from an order made
in the course of the annexation proceedings. In that respect this statute
varies from the detachment statute. Section 412.051, subd. 2.

In People ex rel. v. Quisenberry (Ill. 1912), 97 N. E. 697, on page 699
the court said:
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“It is also a rule of law applicable to this case that the validity
of the proceeding by which a municipal corporation is ereated cannot
be determined in a collateral proceeding involving the enforcement of
an ordinance or the liability to a penalty or tax, whether the objection
is that the charter was never published as required by its terms or
that its requirements were not complied with in any respect, or that
the proceeding was defective or insufficient for any other cause. Town
of Mendota v. Thompson, 20 11l. 197; Hamilton v. President & Trustees
of Carthage, 24 I1l. 22; Tisdale v. Town of Minonk, 46 Ill. 9; Kettering
v. City of Jacksonville, 50 Ill. 39; Village of Nunda v. Crystal Lake,
79 11l 311. A city or village cannot be called upon to prove the regu-
larity of its incorporation or its legal existence, either in a suit for
penalties imposed by it or obligations to it, and the rule is the same
for both parties, and precludes the corporation itself from denying its
corporate existence for the purpose of escaping liabilities or evading
its obligations. An indispensable element of a municipal corporation is
territory, and an annexation of territory is to that extent a new organ-
ization of the municipality.

“An annexation of territory to a city or disconnection of territory
from it is pro tanto a new organization of the municipality, and an
act providing for annexation or disconnection is an act for changing the
charter of cities and is upon the same footing as an act for original
incorporation. State v. Des Moines, 96 Iowa 521, 656 N. W. 818, 31
L. R. A. 186, 59 Am. St. Rep. 381; City of Topeka v. Dwyer, 70 Kan.
244, 78 Pac. 417; 3 Am. & Eng. Ann. Cas. 239. The doctrine has been
applied in a great many cases of annexation, where it has been held
that the proceeding of the city council is not open to collateral attack
for any defect in the exercise of jurisdiction. City of Albia v. O’Harra,
64 Towa 297, 20 N. W. 444; Powell v. City of Greensburg, 150 Ind. 148,
49 N. E. 955; Schriber v. Langlade, 66 Wis. 616, 29 N. W. 547, 554;
Sage v. Plattsmouth, 48 Neb. 558, 67 N. W. 455; People v. Smith, 131
Mich. 70, 90 N. W. 666. There is no ground for a distinction between
a proceeding for annexation and one for disconnection of territory, and
an immunity from collateral attack which exists in one case must neces-
sarily apply to the other. The city did not have the right to question
collaterally the validity of the ordinance on the ground that no petition
was found by the city clerk, or that it was not proved that the petition
which the evidence and recitals of the ordinance referred to was filed
ten days before the action of the ecity council, or that the certificate of
the county collector as to the payment of taxes, which the ordinance
found had been paid, was filed with the petition.”

Based upon the decisions above referred to, it is our opinion that the
first question must be answered in the negative.

2. In view of our conclusions with respect to your first question, we
believe that the validity of the annexation proceedings is a matter for deter-
mination by the court in a proper proceeding.
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3. The permit to move buildings was issued by the town board having
jurisdietion over the area which has now been annexed to the village. Upon
annexation the town board lost jurisdiction and control over the streets and
public places embraced within the territory annexed, and thereupon the
jurisdiction and control thereof passed to the village. Consequently, any
rights to use public streets within the annexed territory under the permit
issued by the town board expired when the annexation proceedings were
completed. In our opinion the village of Hibbing acquired jurisdiction and
control over all streets and public places within the territory embraced in
the annexation upon the completion of the annexation proceedings, and there-
" upon the town lost jurisdiction and control of such streets and public places.
It therefore necessarily follows that any rights accruing by reason of the
issuance of building permits by such town affecting buildings within the
annexed territory expired upon the completion of the annexation proceedings.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Hibbing Village Attorney.
May 15, 1950. 484-E-1

123

Petitions—Withdrawal of names from petition: Under facts and at time
stated, petitioners had right to withdraw their names, rendering petition
insufficient—M, S. 1949, § 412.011, subds: 1, 2, 3.

Facts

“A petition was filed on October 16, 1950, with our Board of County
Commissioners for the incorporation of a village to be known as Arden
Hills. There were 33 signers of the petition. Laws 1949, Chapter 119,
requires at least 25 signers.

“This petition was referred by the County Board to the County
Auditor and the County Attorney to report as to the form and sufficiency
of the petition. These officers reported that the petition was in proper
form and sufficient.

“Action on this petition was continued from time to time at the
request of various interested parties, but so far the date of election
thereon has not been set.

“Today 25 of the petitioners have requested that their names be
withdrawn from the petition.

“Also two new petitions were filed last week, both taking in all
of the lands included in the first petition.”
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Question

“If 25 signers withdraw their names from the petition at this time,
leaving 8 signers, does that make the petition insufficient?”

Opinion

Your inquiry raises this question: Did the 25 persons who withdrew
their nanges from the petition on December 19, 1950, have on that day the
right so to do under the facts stated?

That question is answered in the affirmative.

M. S. 1949, § 412.011, subd. 1, prescribes what territory may be incor-
porated as a village.

Sec. 412.011, subd. 2, provides for the taking of a census of the resi-
dent population of the area proposed to be incorporated under subd. 1. If
the population is found to be within the limits prescribed by subd. 1, a peti-
tion may be prepared and submitted to the board of county commissioners
requesting the board to call an election on the question of incorporation.
The statute specifies what the petition shall set forth. Subd. 2 requires that
the petition “shall be signed by at least 25 voters” having the specified
qualifications of residence within the affected territory.

Sec. 412.011, subd. 3, in its portion pertinent to yoursinquiry, prescribes:

“If the petition complies with the requirements of subdivision 2,
the county board shall by resolution fix a day not less than 20 days
nor more than 30 days after the passage of such resolution when an
election shall be held at a place designated by the county board within
the area described in the petition;”

on the question of incorporation.

Sec. 412.011, subd. 2, contemplates that the petition shall be “submitted
to the board of county commissioners.” Subd. 3 contemplates that a deter-
mination shopld be made by the county board as to whether “the petition
complies with the requirements of subdivision 2.”

The Village Code, of which M. S. 1949, § 412.011, is a part, makes no
provision for the withdrawal of names from the petition.

In a somewhat analogous situation involved in Slingerland v. Norton,
59 Minn. 351, 61 N. W. 322, our Supreme Court, speaking through Mitchell,
J., said:

“There might seem to be a practical difficulty growing out of the
fact that the statute makes no provision as to the manner of exercising
the right of withdrawal. But, when it is remembered that a with-
drawal is the mere act of the person himself, there is no serious diffi-
culty. At any time before the right of withdrawal has expired, any
signer has the undoubted right to demand of the board to have his
name stricken off or withdrawn. He may authorize another to do it
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for him. If he should request the county commissioners to do so, they
would have the undoubted right to strike his name off the petition, not
by virtue of their office, but by virtue of their authority from him.”
In the last cited case the Supreme Court said:

“We have no doubt of the right of any of the signers to withdraw
his name from the petition at any time before the board of county
commissioners has completed its inquiry and determination in the mat-
ter of purging the petition committed to it by the statute. ghis right
is an absolute one, which the petitioner may exercise on his own mo-
tion, without assigning any reason therefor, or obtaining leave to do
so from any one.”

And, further:

“Moreover, petitioners have the same power to recall their with-
drawals that they have to withdraw their signatures; and, in view of
the facility with which some men are induced to do such things, the
existence of such a state of things is not improbable. This ‘place for
repentance’ remains open to them until the board of county commis-
sioners have finally completed their action on the petition, so that, in
one sense, the sufficiency of the number of signatures cannot be said
to be finally and conclusively determined until that time arrives.”

State ex rel. Streissguth v. Geib, 66 Minn. 266, 68 N. W. 1081, involved
the right of persor® who signed a petition for the removal of a county seat
to withdraw their names therefrom at the stage of the proceeding in that
decision indicated.

In that case one of the syllabi, written by Start, C. J., in its part here
pertinent, reads:

“Electors who have signed a petition for the removal of a county
seat have the absolute right to demand of the board of county commis-
sioners, at any time before it has completed its action on the petition,
that their names be withdrawn therefrom.”

See also Annotation 126 A. L. R. 1031, at 1041 et seq.

We have not overlooked In re Establishment of Judicial Ditch No. 75
in Polk County, 172 Minn. 295, 215 N. W. 204, nor Seibert v. Lovell, 92 Iowa
507, 61 N. W. 197, and Sim v. Roshelt, 16 N. D. 77, 112 N. W. 50, which
latter two cases were relied upon by our Supreme Court in its decision of
In re Establishment of Judicial Ditch No. 75. The facts involved in the
three cases last cited differ materially from those here considered.

Accordingly, your specific inquiry is answered in the affirmative.

You ask this further

Question

“If the withdrawal of sufficient signatures will invalidate such a
petition, what is the last stage of the proceeding at which withdrawal
can be made?”
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In view of our answer to your first question and in the absence of a
statement of a factual situation particularly applicable to your second ques-
tion, we consider that an answer thereto is neither necessary nor appropriate.

LOWELL J. GRADY,
Assistant Attorney General.

Ramsey County Attorney.
December 22, 1950. 484-E-4

LIABILITY

124

Damages—Resulting from nuisance created by village in dumping sewage
into drain, resulting in the poisoning of livestock—M. S. A. 561.01.

Facts

It appears that the village of Le Center, as a result of inadequate sew-
age disposal units, deposits sewage into a ditch which runs west of Le Center
and empties into the Minnesota River. The ditch is not an established county
ditch. The sewage has created problems upon farms through which the
ditch passes. It is claimed to have caused the death of livestock.

Question

If it is definitely ascertained that the damage was caused by the sew-
age deposited by the village upon this farm land, is the village liable for
damages, and is it authorized by law to compensate the owner of the live-
stock for his damage?

Opinion

It appears to me that the situation which you deseribe constitutes a
nuisance as defined by M. S. A. 561.01. If it is a nuisance, then under
authority of this section, an action may be brought by the farmer and by
the judgment to be entered in such action, the nuisance may be enjoined or
abated as well as damages recovered. See cases cited in the notes under
this section and also Bohrer v. Village of Inver Grove, 166 Minn. 336, 207
N. W. 721; Joyce v. Village of Janesville, 132 Minn. 121, 155 N. W. 1067;
Wiltse v. City of Red Wing, 99 Minn. 255, 109 N. W. 114; Welter v. City of
St. Paul, 40 Minn. 460, 42 N. W. 392. Also see Greenwood v. Evergreen
Mines Company, 220 Minn. 296, 19 N. W. 2d 726.

CHARLES E. HOUSTON.
Assistant Attorney General.

Attorney, Village of Le Center.
July 28, 1949, 844-B-7
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Nuisance—Fire siren—Blowing fire siren as curfew at 8 o’clock in the eve-
ning is not a private or public nuisance—M. S. A. 616.01.

Facts

“The Village of Freeport, Stearns County, Minnesota, has erected
a fire siren within the Village limits. The siren is blown every night
at about 8:00 o’clock in the evening.

“A person who lives in the neighborhood claims that the loud noise
bothers his ears and prevents him from sleeping.”

I also presume that the fire siren is blown as a fire alarm whenever a
fire breaks out in the community.

Question

-
Whether the complainant can compel the siren to be moved to a more
distant point and whether the village is liable to the complainant for dam-
ages on account of the blowing of the siren.

Opinion

I do not believe that the blowing of the siren constitutes a public nui-
sance within the meaning of M. S. A. 616.01.

It does not annoy, injure or endanger the safety, health, comfort or
. repose of any considerable number of persons.

It does not offend public decency. On the other hand, it is a public
service. It does not render a considerable number of persons insecure in life
or the use of property. Hence, I think it is not a public nuisance,

The claim might be advanced that the blowing of the siren constitutes
a private nuisance within the meaning of M. S. A. 561.01, which provides:

“Anything which is injurious to health, or indecent or offensive to
the senses * * * so as to interfere with the comfortable enjoyment of
life or property, is a nuisance. * * * ”

While it is probably true that the question whether this siren consti-
tutes a private nuisance within this statute is a question of fact, yet I
have very little doubt as to the manner in which that question of fact would
be decided. )

The fire alarm is a device commonly employed in villages and smaller

cities. It has been found efficient, useful and desirable. I do not feel that
the blowing of a whistle as a fire alarm could be held to be a public nuisance.

I do not feel that the court would find that the blowing of the whistle
at eight o’clock in the evening when people are usually not sleeping is a
private nuisance.
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While there might be some question of fact on this point, I feel that
it would be decided adversely to the person complaining.

Neither am I of the opinion that complainant can compel the siren to
be moved to a more distant point. Its usefulness and serviceability depend
upon its being placed at a point where it can be heard throughout the vil-
lage. If this complainant could compel the moving of the siren, so could
anyone else adjacent to whose property it might be placed.

After all, I think that the public interest is paramount and transcends
such slight inconvenience as the party complaining may suffer for a minute
or two from the blowing of the siren at eight o'clock in the evening.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Village of Freeport.
September 26, 1949, + 913-F

LOCAL IMPROVEMENTS

126

Assessment—Benefits—In estimating cost of an improvement, it is improper
to include an arbitrary fixed percentage for “legal fees, advertising,
engineer’s fees, and similar expenses.”

Facts

Moorhead is a fourth-class city, operating under home rule charter.
When a local improvement is made, it is the practice to assess the property
benefited. The amount to be assessed is the cost of the improvement if the
benefits equal that amount.

It is customary to include, in computing the cost of an improvement
a fixed percentage of the contract price of the improvement for legal fees,
advertising, engineer’s fees, and similar expenses. The city engineer and
city attorney each receive an annual salary from the city.

Question

“Is the practice of charging a fixed per cent of the contract price
for engineer's fees and legal fees, and similar other items, a legal pro-
cedure ?”

Opinion

1 find this subject mentioned in Dunnell’s Minnesota Digest, § 6861,
from which I quote:
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“An assessment materially greater than the cost of the work is
illegal, but it may include incidental expenses beyond the contract
price, such as expenses for abstracts, engineering, advertising and the
like * * * | Engineering expenses may be included though the engi-
neers are municipal employees.”

Referring to the cases cited to sustain the text in Dunnell, I call your
attention to the case of City of St. Paul v. Mullen, 27 Minn. 78, 6 N. W, 424,
wherein Judge Gilfillan said:

“The other objection is to the effect that, in ascertaining the
. amount to be assessed for the improvement, there was added to the
contract cost of the work, certain items, such as the cost of abstract,
engineering, advertising for bids, assessment notice, and treasurer’s
notice. This objection is based on the constitution. Section 1, art. 9,
empowers the legislature to ‘authorize municipal corporations to levy
assessments for local improvements upon the property fronting upon
such improvements, or upon the property to be benefited by such im-
provements, without regard to a cash valuation.” We see nothing in this
to exclude such items as are objected to, if they are a necessary expense
incurred on account of the improvement. They are, in such case, as
much a part of the cost of the improvement as the contract price of
doing the work.” .

In the case which you cite, In re Widening Twenty-eighth street Minne-
apolis, 172 Minn. 4564, 216 N. W. 222, an item of $35.00 for legal expense
was included in the cost. It does not, however, appear in that case whether
the attorney who rendered the services was on a fixed salary.

In re Improvement of Lake of the Isles Park, 152 Minn. 29, 188 N, W.
54, was a case involving an assessment under the Elwell law. The basis of
the assessment was the same as for other improvements. It is there stated
(on p. 39):

“ # % * The items covering engineering and engineering equipment
were properly included as a part of the actual cost of the work, al-
though the engineers were regularly salaried officers and employes of
the city and the city owned the equipment.”

In the case of Turley v. Incorporated Town of Dyersville (Iowa), 211
N. W. 723, an assessment was objected to because it included an item for
legal expenses. The court reduced the tax levy to the extent of the amount
so levied for the item of attorneys’ fees. The court held that this item was
improperly included.

Although the question is a debatable one, I shall assume, for the pur-
poses of this opinion, without deciding, that an item could be included for
attorneys’ fees in computing the cost of an improvement. The authorities
cited also recognize the propriety of including an item for engineering
expense.
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However, I do not approve the practice of adding a fixed percentage
for “legal fees, advertising, engineer’s fees, and similar expenses.” Such a
practice is purely arbitrary. If such expenses are to be included, they should
be itemized.

I do not know how the engineer, in estimating the expenses, would
allocate a part of the engineer’s salary or a part of the attorney’s salary
to the cost of such an improvement. If a reasonable basis for so doing
could be found, I think the assessment could be sustained. I do not think
that an assessment would be sustained where a fixed percentage was arbi-
trarily added for the items mentioned.

RALPH A. STONE,
Assistant Attorney General.
Moorhead City Attorney.
July 17, 1950. 59-A-4

127

Assessment—Streets—Contract—Failure to give notice and hold public hear-
ing before letting contract—Where contract has been completed a new
assessment may be made under M. S. 1949, § 412.451, Subd. 2.

Facts

“During the summer of 1950 the Village of Mora, by and through
its Village Council, improved a street in Mora, which for brevity will
hereinafter be referred to as street ‘X’. The improvement consisted of
bituminous treatment to the street. There is nothing in the minutes of
the Village Council showing when or how this improvement was ordered
by the Council. No petition of any kind was filed with the Council re-
questing this improvement. As stated above there are no minutes of
any kind showing a resolution or any action approving or ordering
this work and therefore no indication of the vote taken by the Council
when this work was ordered to be done. The first indication in the
minutes of any action having been taken by the council in regard to this
improvement was a resolution ordering the Village Clerk to advertise for
bids for this improvement. Bids were advertised for and the contract
was let for this improvement. No publication was had for a hearing on
the proposed assessment, no notice of any kind was given the prop-
erty owners abutting street ‘X’ of any hearing, and no hearing of any
kind was held on the proposed improvement. The bidder whose bid
was accepted deposited a certified check. However, no bond of any
kind was filed by the contractor. The contractor completed the im-
provement and was paid the contract price out of the general revenue
fund of the Village. The certified check was returned to the contractor.
Bills were then sent out to the property owners abutting this street
apportioning the total cost of the improvement between them on a per
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foot frontage basis. This was the first time that the objectors had
any knowledge of an intention on the part of the Village Council to
assess their property for this improvement. Subsequently a hearing
was held pursuant to published notice on a proposed assessment for this
improvement in which proposed assessment the total cost of the im-
provement was apportioned between the property owners on a per foot
frontage basis. Objections have been filed by the property owners to
this assessment alleging want of jurisdiction to order the improvement.”

Question

“Would a reassessment by the Village Council under the above
facts result in a valid assessment?”

Opinion
It is apparent that the village code was disregarded in the making of

the improvement. It is provided in M. S. 1949, § 412.411, that

“No action shall be taken for the making of any such improvement,
other than for the preparation of preliminary plans and estimated cost,
until after the council has held a public hearing on the proposed im-
provement following publication in the official newspaper of two weeks’
notice stating the time and place of the hearing, the general nature of
the improvement and the area proposed to be assessed. * * * ”

However, the improvement has been made. The contract has been com-

pleted and the contractor paid. The contract was one within the power of
the council to make had the statute been complied with.

M. S. 1949, § 412.451, Subd. 2, provides:

“In any case where an assessment or any part of an assessment
under this chapter is, for any reason whatever, set aside as to any
parcel of land, or in event the council shall on advice of the village
attorney determine that the assessment is or may be invalid for any
reason, the council may, upon notice and hearing as provided for the
original assessment, make a reassessment or a new assessment to defray
the expenses of the improvement.”

The statute last quoted is directly contrary to M. S. 1949, § 412.411,

above quoted. It is in the nature of a curative act, and would permit a
reassessment in disregard of the fact that the contract was originally void.

424.

I refer you to the case of City of St. Paul v. Mullen, 27 Minn. 78, 6 N. W.
In that case the objection was raised to the assessment because the con-

tract for doing the work was not let as prescribed by the charter. The con-
tention was made that the contract was void and no assessment and no
reassessment could be made to pay for the work done under the contract.
Another section of the charter, however, provided that “no error, or omis-
sion, or irregularity, whether jurisdictional or otherwise, shall prevent a

reas

sessment to the extent of the benefits conferred by such improvement

when ordered by the council,”
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In holding the reassessment valid, the‘ court said;

“It may seem strange that, after the enactment, in preceding parts
of the charter, of provisions clearly intended to protect property owners
against unnecessary or improvident expenses for local improvements,
the observance of those provisions should be in any case dispensed with;
but the language, especially of this amendment, is so full and precise
that there is no avoiding the conclusion that the legislature intended
such result. The council had power to order the reassessment in ques-
tion.”

I direct your attention to the case of State ex rel. v. District Court, 95
Minn, 183, 103 N. W. 881, the syllabus of which I now quote:

“The provisions of the charter of the city of St. Paul, sections 57,
58, and 64, relating to reassessments for local improvements, construed,
and held, that an order of the common council directing a reassessment
is not essential to its validity, and, further, following City of St. Paul
v. Mullen, 27 Minn. 78, that no defects, jurisdictional or otherwise, in
the proceedings relating to the original assessment, can affect the
validity of the reassessment.”

The Mullen case was again followed in the case of State ex rel. v.
District Court, 102 Minn. 482, 113 N. W. 697, 114 N. W. 6564, from which I
quote as follows:

“In the case at bar the most that can be said respecting the con-
tentions of relators is that the contract under which this improvement
was made was void. The court so declared it, and in this respect the case
is identical with the Mullen case. It is not important upon what ground
the court declared the contract void, so long as the defects or omissions
were of such a nature that they could be cured by legislation. It was
held void for several reasons, none of which, in point of legal contem-
plation, differs from those in the Mullen case. * * *?

“The fact that there was a judgment in the Diamond case adjudg-
ing the contract void and restraining the municipal officers from per-
forming it, or making special assessments to defray the cost of the
same, does not change the situation. Richman v. Supervisors, 77 Iowa
513, 42 N. W. 422, 4 L. R. A. 445, 14 Am. St. 308; Gill v. Patton, 118
Towa 88, 91 N. W. 904. The judgment has no operation or effect in the
reassessment proceedings; the irregularities and defects in the contract,
made the basis of the judgment, being all cured and obliterated by the
charter authorizing the reassessment, * * *”

In Re Appeal of Fred W. Meyer from Confirmation of Paving Assess-
ment, 158 Minn. 433, 197 N. W. 970, 199 N. W. 746. In that case the court
reversed an order confirming an assessment, but held that a reassessment
could be made under Laws 1919, Chapter 65, Sec. 8 and Sec. 10, citing and
following the Mullen case and others.
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It is my opinion that the provisions of the village code found in 412.451,
Subd. 2, are operative, and that a reassessment or new assessment may be
made to defray the expenses of the improvement, if that section is complied
with.

RALPH A. STONE,
Assistant Attorney General.

Mora Village Attorney.

December 28, 1950. 396-G-7

128

Streets — Repairs — Towns — Public streets — County highways — M. S.
1949, § 160.08, 169.04, 368.01, 412.221, Subd. 6. In so far as former
county highway has become a public street by dedication within a plat,
the town board under § 368.01 would have authority to adopt regulations
governing the use of the street — In so far as county roads are not
dedicated as public streets, the town board would not have jurisdiction
to adopt such regulations.

Facets

Many of the important streets in the Town of Bloomington are county
roads and maintained and kept in repair by the county. The town deems it
important to make regulations with reference to the use of these streets
(roads) particularly with reference to: (1) Regulating the standing or park-
ing of vehicles; (2) Regulating traffic by means of police officers or traffic-
control signals; (3) Regulating or prohibiting processions or assemblages
on the highways; (4) Designating particular highways as one-way roadways
and requiring that all vehicles thereon be moved in one specific direction;
(5) Designating any highway as a through highway and requiring a stop
before entering or crossing the same; (6) Restricting the use of highways.
It is proposed to do this pursuant to M. S. 1949, § 169.04.

Question

Whether the Town of Bloomington would hawe authority to enact regu-
lations or by-laws with respect to county roads (streets) in the town.

Opinion

The Town of Bloomington is located in a county containing more than
150,000 inhabitants. M. S. 1949, § 160.08, provides as follows:

“All county roads shall be established, constructed, and improved
by the several county boards. The town through which any county road
may pass shall maintain and keep it in repair; provided, that in coun-
ties having a population of 150,000 or over the several towns thereof
shall have no jurisdiction over county roads.”
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As respects the present problem, M. S. 1949, § 169.04, provides that
the provisions thereof “shall not be deemed to prevent loeal authorities, with
respect to streets and highways under their jurisdiction,” from enacting
such regulations as are specified in paragraphs (1) to (6) supra. This law
was enacted in 1923. Section 160.08 was enacted in 1921, It appears that
so far as inconsistent, § 169.04 must prevail.

The Town of Bloomington has certain powers of a village because it
falls in the classification specified in M. S. 1949, § 368.01. It would therefore
have the powers specified in M. S. 1949, § 412.221, Subd. 6.

It occurs to me that it is necessary to differentiate between highways
which are strictly county roads and highways which have become public
streets in the town. A road established as a county highway may now be
located in and dedicated as a public street in a plat in which the county
road is located. By reason of the dedication, so far as the highway lies
within the plat, it has become a street and subject to the control of the town
in which the street (former county highway) was located. As to such county
highways which are dedicated as public streets in the plat in which they
are located, I think that the town would have the authority to adopt such
regulations as are contemplated.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Town of Bloomington.

December 4, 1950. 396-F

OFFICES

129

Incompatible — Charter commision — Mayor or members of the city council
may be appointed to charter commission — Laws 1949, Ch. 210.

Question

“Can the mayor or members of the City Council of the City of
Tower be appointed to and act as members of the City Charter Com-
mission ?”
Opinion
The Constitution, Article IV, Sec. 86, provides for the board of free-
holders who constitute the charter commission. The only qualification
expressed in the constitution is that the board members shall be freeholders

and shall have been qualified voters in the municipality for the past five
years.

Laws 1949, Ch. 210, provides as to membership on such commission:
“x * * No person shall be disqualified from serving on such board by
reason of his holding any other public office or employment. * * *
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I see no reason why the legislature may not provide that a person who
holds public office or employment with a municipality may be a member of
the charter commission. I think the 1949 law is to be followed.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Charter Commission of City of Tower.
November 3, 1949. 358-E-1

130

Incompatible—Deputy clerk of the district court and deputy county treasurer
are incompatible.

Question

May the office of deputy clerk of district court and the office of deputy
county treasurer be held by the same person?

Opinion

The clerk of the district court and his deputy receive, in many instances,
moneys that are collected for the benefit of the county, and such moneys,
when so collected, are in turn delivered to the county treasurer or his deputy.
Under those circumstances, it would be contrary to public policy for the
same person to act as deputy clerk of the district court and collect moneys
for the county, and then as deputy treasurer of the county accept such
moneys and give a receipt therefor. We believe that the two offices may
not be held by the same person, and are therefore incompatible.

This conclusion is in harmony with an opinion of this office dated Febru-
ary 28, 1910, file 358-B-1.
VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Lincoln County Attorney.
January 20, 1950. 358-B-1

131

Incompatible — Village clerk and relief investigator are incompatible offices
where council appoints the relief investigator and sets his salary.

Facts

The village council of the village of Richfield appointed a relief investi-
gator. It is his duty to investigate applications for poor relief. The council
fixes the salary of the relief investigator.
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Question

Whether the position of relief investigator and the office of village clerk
would be incompatible.

Opinion
The two offices are incompatible. As clerk of the village it would be
the duty of that officer to take part in making the appointment of the relief
investigator and in fixing his salary. The clerk could not serve in another

office when he is charged with the duty of appointment and fixing the salary
of that other officer.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Village of Richfield.
January 24, 1950. 3858-E-7

132

Incompatible — Village clerk may also be manager and operator of village
liquor store — Village optional plan A — M. S. 1949, §§ 412.151; 412.191,
subd. 1; 412.241; 412.271; 412.281; 412.671, subds. 1 and 2; 412.681;
412.591.

Facts

“The Village of Parkers Prairie has voted to go on plan A, and
under this plan the clerk and assessor will be appointed. The village
also has the municipal liquor store.”

Question

May the village clerk appointed under Optional Plan A of village gov-
ernment also be the manager and operator of the village liquor store?

Opinion

When Optional Plan A is first adopted in any village in which the
standard plan of village government is then in operation, the council shall
continue as then constituted until the expiration of the term of the incum-
bent clerk, and the incumbent clerk continues to serve as such until the
expiration of his term. See M. S. 1949, § 412,671, subds. 1 and 2. Under
the standard form of village government, the clerk of the village is a mem-
ber of the village council. M. S. 1949, § 412.191, subd. 1. Under Optional
Plan A of village government, the clerk of the village is appointed by the
council. M. S. 1949, § 412.681. The village clerk so appointed by the council
under Optional Plan A is required to “perform all the duties imposed on the
clerk in villages generally but he shall not be a member of the council, except
that when Optional Plan A is first adopted in any village, the incumbent
clerk shall continue to be a member of the council until the expiration of his
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term.” M. S. 1949, § 412.591. We assume, for the purposes of this opinion,
that the term of the incumbent clerk in the village involved will expire on
the first day of January, 1951, and thereafter the clerk will be appointed
by the council for an indefinite term.

The general duties of the village clerk are prescribed by M. S, 1949,
§§ 412.151, 412.271, and 412.281. The village clerk appointed under Optional
Plan A is not a member of the council. His duties are administrative, not
legislative, in character. He does not audit, or participate in the auditing of,
claims against the village. That is the function of the village council. M. S.
1949, § 412.271. Under § 412.241, the village council has “full authority
over the financial affairs of the village.” It is the village council which
provides “for the collection of all revenues and other assets” of the village.
The auditing and settlement of accounts of the village and the safekeeping
and disbursement of public moneys are vested in the council. The village
clerk appointed under Plan A has no voice therein.

In 5 Dunnell’s Minnesota Digest, § 7995, we find this statement:

“Incompatibility does not depend upon the physical inability of one
person to discharge the duties of both offices. The test is the character
and relation of the offices; that is, whether the functions of the two are
inherently inconsistent and repugnant. If one is not subordinate to the
other, and no necessary antagonism would result from an attempt of
one person to discharge the duties of both offices, there is no incom-
patibility.”

Applying the foregoing test to the positions involved in your inquiry,

I see no incompatibility between the two, and, accordingly, your specific
inquiry is answered in the affirmative.

LOWELL J. GRADY,
Assistant Attorney General.

Parkers Prairie Village Attorney.
December 19, 1950. 358-E-7

133

Incompatible — Village justice of the peace and village trustee incompatible
— M. S. 1949, §§ 412.171; 412.101.
Question
Is the office of village justice of the peace incompatible with that of a
village trustee “who may not be the president or mayor of the village” ?
Opinion

The offices involved in your inquiry are incompatible and may not be
held by the same person at the same time.
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The grounds of incompatibility between the offices here involved are
suggested by these considerations, among others:

1. Under M. S. 1949, § 412.171, the official bond of the justice of the
peace “shall be approved by the council.” The trustee, as a member of the
council, would be called upon to pass upon the sufficiency of his own bond

as justice of the peace. &

2. “Village justices of the peace shall possess all the powers of town
justices and shall be governed by the same laws * * *.” Sec. 412.171. The
village council, of which the trustee is a member, is required to pass upon
and allow or disallow claims of the village justice as may be chargeable
against the village.

3. A village trustee is a peace officer (412.101) and, as such, may be
interested in making arrests and prosecuting cases which may come before
the village justice of the peace.

4, Sec. 412.171 authorizes the village justice of the peace to “hear and
determine accusations made against persons for the violation of any ordi-
nance of the village.” The village justice of the peace might be called upon
to hear and determine an accusation against a person for the violation of a
village ordinance in the enactment of which he, as a trustee and member
of the council, participated.

LOWELL J. GRADY,
Assistant Attorney General.

Swift County Attorney.
December 13, 1950. 358-D-4

OFFICERS AND EMPLOYEES

134

Civil service — Tenure rights of persons appointed without competitive
examination — Veterans' preference — Rights of veterans in temporary
employ under civil service law—Minnesota Statutes 1945, Sections 197.45
to 197.48.

Facts

Three men, in the employ of the City of Minneapolis and classified as
laborers, were detailed to the positions of meter servicemen on March 16,
1948. The initial details were for a period of five and a half months and
have been renewed each five and a half months since that date. In conneec-
tion with these details the men signed a document called “Waiver of Rights”
every five and a half months, but these waivers have now expired. The
salary of the men as common laborers was $11.60 per day, and their salary
as meter servicemen has been $12.00 per day. Their service as meter serv-
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icemen has been continuous since March 16, 1948. The men have taken an
examination for the position of meter servicemen. Two have passed; the
third has not.

Question

In view of the fact that the men have occupied the positions of meter
serwicemen for more than six months, may they be removed from these -
positions except for cause, upon written charges, and after an opportunity
to be heard in their own defense ?

Opinion

In order to give consideration to your inquiry, it is necessary that we
consider certain facts that are not contained in your letters of inquiry. For
the purpose of this opinion, we are therefore assuming that the three men,
prior to March 16, 1948, were in the unskilled labor service, pursuant to
Rule XIII of the Civil Service Rules, that their employment as meter service-
men was not from a list of eligible candidates after an examination, as con-
templated by Chapter XIX, Sec. 7, Subdivisions b, d, f, and i of the Charter,
and that the position of meter serviceman is not in the unskilled labor cate-
gory and within the scope of Rule XIII. We are unable to ascertain from
an examination of the Civil Service Rules under which rules these men were
employed as meter servicemen and, therefore, assume from the facts indi-
cated by you that their employment in these positions was intended to be
temporary in character under the rules. We are also assuming that the
examinations which the three men took were taken recently and that your
inquiry does not in any way relate to their rights, if any, by reason of the
fact that two of the men passed the examination and the third failed by a
fraction of a point.

Chapter XIX of the City Charter of the City of Minneapolis provides
for a civil service system. Sec. 4 thereof provides for a classified service
embracing the entire service of the city, except certain designated officers
and employees not here material. Sec. 7 thereof provides:

“The commission shall, from time to time, make, amend, alter and
change rules, to promote efficiency in the city service and to carry out
the purposes of this chapter. The rules shall provide, among other
things, for:

“a. The classification of all offices, positions and employments in
the classified service.

“b. Public competitive examinations to test the relative fitness of
applicants.

ik ® %

“d. The creation of lists of eligible candidates after successful
examination, in the order of their standing in the examination, * * *,
Gk ok ok

“f. The certification of the name standing highest on the appro-
priate list to fill any vacaney.



MUNICIPALITIES 237

“g. Temporary employment without examination, but with the
consent in each case of the commission, in cases of emergency and pend-
ing appointment from the eligible list; but no such temporary employ-
ment shall continue longer than sixty days, nor shall successive tem-
porary employments be permitted for the same position.

ik * ®

“j. Promotion based on competitive examination and upon records
of efficiency, character, conduct and seniority. Promotion shall be
deemed, among other things, to include increase in salary, * * *,

ok ok

“k. Appointment of unskilled laborers in the order of priority of
. application — without examination * * *»

Sec. 11 of Chapter XIX provides:

“No officer or employe after six months’ continuous employment
shall be removed or discharged except for cause, upon written charges
and after an opportunity to be heard in his own defense, * * *?

The Civil Service Law, as embraced in Chapter XIX of the City Charter,
emphasizes a broad public policy to secure efficient service in the various
departments of the city government. 1t contemplates that when a vacancy
occurs in the classified service it will be permanently filled by a person
whose name is the highest on an appropriate register after a competitive
examination, except in the case of an unskilled labor vacancy or a vacancy
in a position requiring peculiar and exceptional qualifications of a scientific,
professional, or expert character. (Sections 15 and 16, Chapter XIX.) Once
a vacancy has been permanently filled, it also contemplates that the tenure
of the person holding the position will be secure. (Seec. 11 of Chapter XIX.)

The three persons referred to in the statement of facts, when detailed
to the positions of meter servicemen, had not taken a public competitive
examination, promotional or otherwise; they were not on any list of eligibles
after a successful examination; and they had not been certified to any appro-
priate list for the purpose of filling any vacancies. Their employment as
meter servicemen was therefore obviously of a temporary character, pursu-
ant either to a rule promulgated under Sec. 7, subdivision g, of ChapterXIX,
or to a rule adopted by the civil service commission, not inconsistent with
Chapter XIX, such as the commission is authorized to make.

Sec. 11 of Chapter XIX places employees in the classified service in
their positions permanently after six months’ continuous employment, sub-
ject to removal on written charges after a hearing. This section must be
read in connection with the other parts of Chapter XIX, and particularly
Sec. T thereof, which covers the subject matter of the rules providing for
the operation of the civil service system. In so reading the provision, we
are of the opinion that Sec. 11 of Chapter XIX applies only to those appointed
according to merit and fitness, ascertained by competitive examination,
except in the case of unskilled laborers and those persons having special
and peculiar qualifications previously referred to. To hold otherwise would
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be to nullify and destroy the usefulness of Chapter XIX of the Charter,
in so far as it was designed to emphasize a broad public policy to secure
efficient service in the city government. Limitations upon the power of
removal contained in Civil Service Laws do not affect probationary or tem-
porary appointments or persons not appointed as the result of competitive
examinations. Wilson v. People ex rel. Cochrane, 71 Col. 456, 208 Pac. 409.

Except for the two exceptions noted, we are unaware of any provisions
in Chapter XIX of the Charter which authorize permanent employment in
the classified service without a competitive test. The meter servicemen,
not having been employed pursuant to the Charter so as to attain a perma-
nent status, in our opinion cannot be given a permanent status by reason of

the fact that they have worked continuously for more than six months. To
construe Sec. 11 and the other provisions of Chapter XIX otherwise would
be to permit that to be done by indirection which cannot be accomplished
by direct means. See Dayton v. Corser, 51 Minn. 406, 53 N. W. 717. Illustra-
tive of our opinion is the case of State ex rel. Raines v. Seattle, 134 Wash.
360, 235 Pac. 968. There the city had employed numerous trainmen in the
city street railway department to fill temporary vacancies pending examina-
tion. The men were appointed pursuant to a charter provision authorizing
temporary appointments to remain in force not exceeding sixty days and only
until permanent appointments could be made in the classified service. In a
mandamus proceeding, brought by these trainmen to compel the city to retain
them as city employees, they contended that they should not any longer be
considered as temporary employees, but as permanent employees and should
not be discharged without cause. The court, with reference thereto, held:

“* % * Such construction would evade the very objects of the eivil
service regulations. If they remained on the employment roll after the
sixty-day period had expired, they simply remained by sufferance, and
to construe them as permanent employees would be to violate the
express provisions of the charter and disregard the civil service law.
Their employment after that time, if not considered as re-employment
by the city during the continuance of the emergency existing, must be
considered as unlawful, and they would have no rights whatever as
against any certified eligibles.”

The holding of the Washington court, under facts similar to those relating
to the three meter servicemen, is expressed in the syllabus of the decision,
which reads as follows: ’

“Municipal street railway trainmen appointed to fill temporary
vacancies pending examination, who were not qualified under the civil
service rules of the city, did not, by continued employment, acquire any
rights as permanent employees, as against certified eligibles.”

Your inquiry directs attention to the case of Johnson v. Pugh, 152 Minn.
437, 189 N. W. 257, as pertaining to the facts submitted to us. This case
was relied on by the trainmen in the Washington case, supra. The Wash-
ington court said:



MUNICIPALITIES 239

“The case of Johnson v. Pugh, 152 Minn. 437, 189 N. W. 257, relied
upon by appellants, does not sustain them. The temporary employee in
that case was a war veteran whose appointment was under a veteran’s
preference law, which provided that no person entitled to its benefits
who held a position by appointment or employment in any county, city
or town in the state should be removed therefrom except for incompe-
tency or misconduct shown after a hearing on due notice on stated
charges, the burden of proving which incompetency or misconduct

should rest on the party alleging it. It was in no sense a case present-
ing such a situation as exists in the case at bar.”

It is our opinion that Johnson v. Pugh, supra, has no application to the facts
submitted by your inquiry unless one or more of the meter servicemen are
veterans.

In your letter of March 11, 1949, you point out that two of the men
discussed in this opinion are veterans and that one is not. You state that
you would prefer to have our opinion written without considering the
Veterans’ Preference Statutes. Accordingly, we have confined our remarks
in the forepart of this opinion to the applicable law as it relates to a non-
veteran.

Veterans in the employ of the City of Minneapolis, under Chapter XIX
of the City Charter, are protected by the Veterans’ Preference Law. (Minne-
sota Statutes 1945, Sections 197.45 to 197.48.) See opinion of May 9, 1941,
to the City Attorney of Minneapolis, relating to the application of the
Veterans’ Preference Law to the Civil Service Rules and charter provisions
of the City of Minneapolis, our file 120. The meter servicemen referred to in
the statement of facts who are veterans cannot be removed from their posi-
tions except after a hearing on due notice and stated charges, as provided
by the Veterans’' Preference Law, notwithstanding that they are not perma-
nent employees of the city, as discussed in the forepart of this opinion.
See Johnson v. Pugh, supra.

Whether the veterans have waived their rights under the Veterans’
Preference Law by reason of their signing a document called “Waiver of
Rights,” which you state has expired, involves a question of fact which we
are unable to determine.

In view of the foregoing, it is our opinion that the non-veteran meter
serviceman may be removed from his position without compliance with the
requirements of Sec. 11, Chapter XIX, of the City Charter, because that
gection is not applicable to him; that, unless the veteran meter servicemen
have waived their rights under facts which we cannot determine, they can-
not be removed except for cause and in accordance with the Veterans’ Pref-
erence Law, which requires a hearing on due notice and stated charges.

JOSEPH J. BRIGHT,
Assistant Attorney General.
Minneapolis City Attorney.
March 24, 1949, 120
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135

Civil service — Veterans preference — Police and firemen — Veteran with
service connected disability rating by veterans administration has no
greater preference than veteran without such disability rating.

Facts

The city of Mankato operates its police and fire department under a
civil service commission. In the examination for appointment and promo-
tion, a candidate who is a veteran must be appointed over a non-veteran
who received a higher grade. The federal civil service regulation provides
that a veteran with a disability has a certain percentage added to his grade.

Questions

1. Under the State Veterans Preference Act, does a veteran with a
disability receive any greater preference than a veteran without a
disability ?

2. Does a veteran with a disability have certain points added to his
standing or grade because of his disability ?

Opinion
Both of these inquiries are answered in the negative.

We assume that the law to which you refer as the State Veterans Pref-
erence Act is the law which by virtue of M. S. A. 197.47 is known as the
Veterans Preference Law, M. S. A. 197.45 and 197.46, and applies to publie
employment other than state and federal.

For a discussion of the fitness and qualification of a person entitled to
veterans' benefits, see Kangas v. McDonald, 188 Minn. 157, 246 N. W. 900
(under civil service), State v. Empie, 164 Minn. 14, 204 N. W. 572. The
veterans preference law does not contain a different standard of preference
for veterans who are rated disabled by the veterans administration than
those who have no service connected disability. In this respect it differs
from the veterans preference provisions of the state civil service act, see
M. S. A. 43.30, and also differs from the provisions of law applicable to
veterans under federal civil service referred to in your letter submitting
the foregoing inquiries.

JOSEPH J. BRIGHT,
Assistant Attorney General.

Mankato City Attorney.
January 31, 1950. 120
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136

Civil service — Veterans preference — Rights — Non-veteran acquires no
right from performing duties of a position in the classified service with-
out proper appointment.

Facts

“The Committee on Personnel, Payrolls and Classification of the
City Council has asked me to submit to you two questions:

1. Under the facts which I will detail to you is the position of Assistant
Purchasing Agent that of a chief deputy and therefore without the
Veterans’ Preference Law, so that the Civil Service Commission may
certify to the Purchasing Agent the man who passed highest in the
examination, regardless whether or not he is a veteran?

2. Under the situation as it exists in this matter does the fact that a
man performed the duties of Assistant Purchasing Agent at the
direction of the Purchasing Agent, the duties as I will set out herein,
for a period of eight years, confer upon him the right to the position
of Assistant Purchasing Agent so that he cannot be removed except
for cause and after a hearing 7"

Question

“When the present Purchasing Agent was appointed to that position
the position of Assistant Purchasing Agent was left unfilled. On Decem-
ber 17, 1947 the Purchasing Agent appeared before the Civil Service
Commission of the City of Minneapolis and stated that he was request-
ing the City Council, after January 1, 1948, for authority to fill the
position of Assistant Purchasing Agent. On January 9, 1948 the City
Council requested the Civil Service Commission to hold a promotional
examination within the Purchasing Department to fill the position of
Assistant City Purchasing Agent. An examination was duly and regu-
larly held on September 9, 1948,

“fA a non-veteran, passed highest with a standing of 83.48. ‘B,
a veteran, was next with a standing of 83.20, ‘B’ claimed Veterans’
Preference and was certified on October 15, 1948 as the highest veteran,
upon the receipt of a requisition from ‘C.” There is no record in the
office of the Civil Service Commission that ‘A’ was detailed to this posi-
tion nor has it been brought to the attention of that Commission that
he was acting in the capacity of Assistant City Purchasing Agent.

“The duties of the position as set out in the official notice of exami-
nation are as follows:

‘DUTIES OF POSITION: Under the general direction of the
City Purchasing Agent, to assist in activities incident to the buying
and the examining of supplies, materials, and equipment, involving
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the preparation and awarding of bids, the negotiating of contracts
for purchases, the preparing, approving, and issuing of purchase
orders; and supervise related clerical activities and the buyers.
Examples of Work:

1. Prepare specifications and invitations for bids for common and
relatively standardized commodities;

2. Open and read bids in the presence of the City Comptroller and
City Clerk’s representatives and other interested parties, tabu-
late and analyze bids and make awards;

Secure quotations on small purchases by use of a telephone;

4. Interview vendors and salesmen and make inquiries into suit-
ability of their commodities; -

5. Arrange for transfer of equipment by the department;
Arrange for tests of material;

7. Consult with and advise representatives of City departments in
connection with qualities and prices and the purchase and deliv-
ery of supplies, material and equipment;

8. Supervise and direct subordinates;
9. Act in the absence of the City Purchasing Agent; and

10. Perform related duties as required.’

“A reference to the ordinance of the City of Minneapolis setting
out the duties of the Purchasing Agent (55:3, 1948 Compilation) dis-
closes that these duties are substantially those of the Purchasing Agent,
and have been discharged for the past eight years by ‘A’ at the direc-
tion of ‘C,” the Purchasing Agent, when ‘C’ was absent from the office.
‘A’ has been the only one in the Purchasing Agent’s office who has dis-
charged these duties. In ‘C’s’ absence from the office he has taken
charge thereof, has appeared before committees, and has determined
the amount of a check that must accompany a bid within the limits set
forth in Section 6 of the ordinance. ‘A’ has never been formally detailed
to the position of Assistant City Purchasing Agent.

“I have before me two opinions rendered by you, one under date
of February 3, 1948 in which you hold that the position of First Assist-
ant City Attorney for the City of Minneapolis is not that of a chief
deputy within the meaning of the Veterans’ Preference Law and there-
fore the position is one to which the Veterans’ Preference Act applies.
I have another opinion from your office under date of March 24, 1949
in which you hold that the fact that men have occupied the position of
meter servicemen for more than six months does not give them any
rights to the position under Section 11 of Chapter XIX of the Minne-
apolis City Charter, which provides:

‘No officer or employee after six months’ continuous employ-
ment shall be removed or discharged except for cause, upon written
charges and after an opportunity to be heard in his own defense’.”
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Opinion

We have examined the facts which you have submitted with reference
to the position of assistant purchasing agent of the City of Minneapolis.
The reasoning applicable to the determination of the questions which you
have submitted is set forth at length in our opinions to you dated respeec-
tively February 3, 1948, and March 24, 1949, and it is unnecessary to repeat
it in this opinion.

For the reasons stated in our opinion to you dated February 8, 1948,
your first question is answered in the negative.

For the reasons stated in our opinion to you dated March 24, 1949, it
appearing that the man referred to is not a veteran, your second question
is answered in the negative.

It follows that your unnumbered question “whether the facts as I have
submitted them to you, differentiates the situation as it exists in the Pur-
chasing Department to such an extent that either one or both of the opinions
to which I have heretofore called your attention are inapplicable to the
statement of facts submitted by me in this inquiry” is answered in the
negative,

J. A. A. BURNQUIST,
Attorney General.

Minneapolis City Attorney.
August 25, 1949. 85-A

137

Compensation — Sick leave — May be granted under charter provisions —
Members not using sick leave benefits may not receive extra compensa-
tion in lieu thereof.

Facts

The city of Anoka plans to establish a policy granting annual sick
leave of seven days to employees who have served a probationary period of
ninety days, and to pay additional compensation to employees who are eli-
gible for such sick leave but have not been absent from their employment
on account of sickness.

The proposal of the city commission in regard thereto in part provides:

“Any eligible employee who has not used his/her Sick Leave during
a fiscal year and has a satisfactory record of attendance during the
fiscal year will receive a bonus equal to seven (7) eight hour days at
his/her regular rate of pay as a reward for perfect health and attend-
ance. A satisfactory record of attendance will be construed to mean
any employee who has been continuously employed during the fiseal
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year and has not been absent more than twelve regularly scheduled
work days during the fiscal year. The annual vacation period will not -
be included in totaling days of absence.”

Question

Whether the above proposal is valid.

Opinion

The city charter, Chapter VIII, Section 8, empowers the city commis-
sion to fix the compensation of all officers and employees except as other-
wise provided for in the charter. The salary of certain officers is preseribed
in Chapter II, Section b of the charter. Under Chapter VII, Section 2, the
commission is empowered to preseribe the duties of the city employees.

We have not found any provision in the charter which preseribes the
compensation of city employees or officers except as provided for in Section
5, supra.

Legislative powers of the commission are set forth in Chapter VIII,
Section 1, which in part reads as follows:

“Section 1, The commission shall have full power, subject only to
the limitations herein contained, to make, ordain, enact, establish, pub-
lish, alter, modify, amend, and repeal all such ordinances or resolutions
as it shall deem necessary and expedient for the government and good
order of the city; for the suppression of vice and intemperance; for
the prevention and punishment of crime; for the promotion of health;
and for the general welfare of the city and of the inhabitants thereof.

i o %k %k

“It shall have the power to enact appropriate legislation, and do
and perform any and all other acts and things which may be necessary
and proper to carry out the general powers of the City, or any of the
provisions of this Charter, and to exercise all powers not in conflict
with the Constitution of the State, with this Charter, or with ordinances
adopted by the people of the city; and the above enumeration of spe-
cific powers shall not be held in any way to curtail or restrict any
power which the Commission might otherwise have under the Common
law.”

In our opinion it rests within the discretion and judgment of the com-
mission, subject to limitations contained in Section 3, supra, to fix the com-
pensation of city employees. Under the charter provisions above referred
to, we believe that the commission has power to prescribe reasonable pro-
visions for annual sick leave for city employees as a part of the employment
contract.
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It has been recognized by the courts in this state that the state civil
service board has authority to adopt a rule granting persons in the classified
service of the state annual vacations with pay. Nollet v. Hoffmann, 210
Minn. 88, 92, 297 N. W. 164,

In Wood v. City of Haverhill, 174 Mass. 578, 656 N. E. 381, the court
sustained the action of the governing body of the city providing for reason-
able vacations with pay for policemen, under a general law authorizing the
city to make such regulations for the government of the police department
not inconsistent with law as the mayor and aldermen might deem proper.

In Greene v. U. 8., 85 Ct. Cl. (F') 548 it was held that a federal em-
ployee, upon termination of his employment, was entitled to commutation of
accumulated leaves of absence due him by virtue of executive orders grant-
ing annual leaves of absence to certain federal employees, and providing
for commutation for accumulations thereof upon termination of service.

A similar conclusion was reached by the court in Ferguson v. U. 8.,
86 Ct. Cl. (F) 606.

These decisions establish the principle of law that a public body hav-
ing power to fix the compensation of public employees, to prescribe their
duties, and to provide regulations for its government, may authorize and
grant reasonable annual leaves of absence with pay, and to compensate for
accumulations thereof upon termination of employment.

We have found no authority which sustains the right of a public body
to provide additional compensation in lieu of sick leave where an employee
entitled thereto does not exercise or use sick leave rights or benefits.

It was held in Rawlings v. City of Newport, 2756 Ky. 188, 121 S. W.
(2d) 10, that the city was not authorized to compensate an employee who
did not take an annual two weeks vacation, in lieu of such vacation.

It appears from the authorities hereinbefore referred to that a plan
to compensate an eligible city employee a sum equivalent to seven eight-
hour days as proposed in the sick leave policy plan hereinbefore quoted,
would constitute a gratuity which was disapproved by our court in the Nollet
case, supra.

In conclusion, it is our opinion that the above provision as quoted from
the proposed sick leave policy, if adopted and carried out by the commis-
sion, would constitute a gratuity and an unlawful expenditure of public
funds.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Anoka City Attorney.
September 26, 1950. 59-A-41
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138

Compensation—Vacation periods—Employee entitled to vacation with pay
who does not take a vacation cannot be paid for the vacation period, as
the same would constitute double payment for the same period of time.

Facts

The Village of Mountain Iron operates a municipal light, heat, and
power plant; it is operated by a water, light and power commission. I
assume this is operated pursuant to the provisions of M. S. 1949, § 412.321,
et seq. The commission hires its own employees necessary for operating
the plant.

You state further that the commission has a rule that employees who
have completed one year’s work are entitled to two weeks’ vacation with
pay. You advise that there is no written rule to this effect; it iz simply a
general practice which has been followed for many years.

Due to the manpower shortage, some employees have worked an entire
year without any vacation.

Question

Can these employees who did not have any vacation now be paid wages
for the vacation which they did not take?

Opinion
To pay these employees now an extra two weeks' wages for the vaca-
tion which they did not take would be paying them twice for the same
work, and would be a pure gratuity, not within the power of the village to

grant, and in my opinion such payment should not be made. Nollet v. Hoff-
mann, 210 Minn. 88, 297 N. W. 164.

In the case of Halek v. City of St. Paul, 227 Minn. 477, 480, 35 N. W.
2d 705, our court said:

“A grant by a governmental authority to a public employe of vaca-
tion with pay is a grant of a gratuity. - Nollet v. Hoffmann, 210 Minn.
88, 207 N. W. 164, 134 A. L. R. 192. A grant by a governmental agency
of a gratuity to a public employe creates no contractual obligation or
vested right, and, because that is true, such a grant is terminable at
the will of the grantor. * * * 7

In the case of Rawlings v. City of Newport, 2756 Ky. 183, 121 S. W. 2d
10, 17, the court said:

“During the month of December, 1937, Meister and Miles A. MeIn-
tyre, director of finance and city treasurer, were paid $200 and $233.42
respectively for ‘extra services, 1936-1937," in addition to their salaries
for thé month of December, 1937. An attempt was made to justify
the payments on the ground that neither of these officials had taken
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vacations in 1936 and 1937. Meister testified that he had not taken a
vacation since he came with the city in 1932, but that December, 1937
was the first time he had been paid extra for a vacation period he had
not taken. The city solicitor contended that no vacation provision ap-
peared in the salary schedule ordinance for administrative employees,
while appellant sought to show that it was customary for these em-
ployees to take two weeks’ vacation each year with pay. Be this as
it may, there was no justification for an attempt to pay an employee
for a vacation period not taken. This constituted double payment for
a particular period of time.”

I am inclined to follow the ruling of the Kentucky court and hold that
to now pay these employees who did not take & vacation another two weeks’
wages would be double payment for the same period of time, and this
would not be proper.

RALPH A. STONE,
Assistant Attorney General.

Attorney for Village of Mountain Iron.
November 6, 1950, 469-A-13

139

Employment — County assessor — Term — M. S. A., Sec. 273.071, Subds. 3,
12, 15.

Questions

“What is the situation as regards a new appointment of a county
assessor made January 1, 1949? Is it for a nine-month or more term,
so as to comply with the two-year provision before a change can be
made, or is he appointed for four years, subject to later termination
at the pleasure of the board in the event they decide to change from
the assessor system to the supervisor system?”

Opinion

The law for consideration is found in L. 1947, C. 531. Sec. 12 thereof,
M. S. A., Sec. 273.071, Subd. 12, states:

“When a county assessor is appointed the same procedure shall
be followed as provided in Section 2 of this act for the appointment
of a supervisor of assessments, and all of the provisions relating to
term, bond, assistants, supplies and salary as provided in Sections 3
to 7, inclusive, of this act shall apply to such county assessor.,”

The term is specified in Sec. 3 of the act, M. S. A, Sec. 273.071, Subd. 8.
It would appear therefrom that the term of the county assessor, appointed
in January, 1949, is four years, But as provided in Sec. 15, M. S. A., Sec.
273.071, Subd. 15, if, after a county assessor has been employed for a
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period of not less than two years, the county board determines that the
interests of the county may be equally well served by a supervisor of
assessments, it may revoke the appointment of the county assessor and
abolish the office. It shall then appoint a supervisor of assessments as pro-
vided by this act.
CHARLES E. HOUSTON,
Assistant Attorney General.

Itasca County Attorney.
February 21, 1949, 12-D

140

Employment — County Assessor — Veterans Preference Act— Not covered
thereby—M. S. 1945, § 197.46; L. 1947, c. 531.

Question

Does the office of county assessor come within the terms of the Veterans
Preference’ Act?

Opinion

The county assessor is appointed by the county board of your county,
with the approval of the commissioner of taxation, pursuant to statute.
His duties are fixed by law. He is required to file a bond conditioned upon
the diligent, faithful, and impartial performance of the duties enjoined on
him by law. He may, with the approval of the county board, employ one
or more assistants and sufficient clerical help to perform the duties of his
office. His term is fixed by statute, but it may be terminated by the county
board on charges by the commissioner of taxation of inefficiency or neglect
of duty. See L. 1947, c. 531. Attention is particularly invited to § 11, re-
lating to a county assessor in lieu of a supervisor of assessments, and to
§ 12 thereof, which reads:

“When a county assessor is appointed the same procedure shall be
followed as provided in Section 2 of this act for the appointment of a
supervisor of assessments, and all of the provisions relating to term,
bond, assistants, supplies and salary as provided in Sections 3 to 7,
inclusive, of this act shall apply to such county assessor.”

Considering the nature of the position, the duties of the office, and
the assessor's responsibility for his own work and that of the personnel
which, with the approval of the county board, he may employ to assist
him, it is our opinion that the county assessor is the head of a department
and that, therefore, the Veterans Preference Act does not apply to him.

M. S. 1945, § 197.46, in referring to the exceptions to the Veterans
Preference Act, states:
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“ # * % Nothing in Sections 197.45 and 197.46 shall be construed
to apply to the position of private secretary, teacher, superintendent
of schools, or one chief deputy of any elected official or head of a depart-
ment, or to any person holding a strictly confidential relation to the
appointing officer. * * *

See also State ex rel. McOsker v. City Council of Minneapolis, 167 Minn.
240, 208 N. W. 1005; State ex rel. Michie v. Walleen, 185 Minn, 329, 241
N. W. 318.

JOSEPH J. BRIGHT,
Assistant Attorney General.

Big Stone County Attorney.

February 11, 1949. 85-C

141

Employment—Public health nurse—County board has power to employ—
No statutory authority exists whereby question of employment of such
nurse should be submitted to the voters for approval—County funds
cannot be used to defray the expenses of an unauthorized election—
M. S. 1949, § 145.08.

Facts

It has been decided to submit the question of the employment of a pub-
lic health nurse to the voters for their approval at the next general election.

Question

“Whether or not the expense incident to such submission is an ex-
pense properly chargeable to the County.”

Opinion
Minnesota Statutes 1949, Section 145.08, in part reads as follows:

“Every city council, village council, board of county commission-
ers, school board, and town board is hereby authorized and empowered
to employ and to make appropriations for the compensation and neces-
sary expenses of public health nurses, for such public health duties as
may be deemed necessary.”

This statute vests in the county board the power to employ a public
health nurse. We are not aware of any statute which provides for the sub-
mission of the question of the employment of a health nurse to the voters
for their approval. Any expression by the electors upon such question
would not be binding upon the county board. There being no statute which
requires the submission of the question of employment to the voters for
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their approval, it necessarily follows that public funds cannot be used to
defray the cat of an election which is neither authorized nor required by
law.
VICTOR J. MICHAELSON,
Special Assistant Attorney General.
Kanabec County Attorney.
June 28, 1950. 905-B

142

Employment — Street commissioner — City council electing street commis-
sioner—Charter prevails over council rules—Blank ballot does not invali-
date election—Ruling of presiding officer, if not appealed from, becomes
rule of council.

Facts

“The city council voted to elect a street commissioner for the ensu-
ing two years. There were two candidates. One of the votes cast was
blank.

“Because of the one ballot being left blank the Mayor insisted upon
a second ballot in which all the aldermen were required to vote”;

Question

“We wish to know whether his position was correct.”

Opinion

You refer me to Rule Fourteen of Permanent Rules of the City Coun-
cil, which reads in part as follows:

“When a question is put by the chair, every member present shall
vote, unless the council for special reasons shall excuse him * * * »
You also refer to the following provision of your charter:

“Any member of the city council, who, being present when his
name is called, fails to vote on any pending proposition shall be
counted as having voted in the negative.”

I assume that the charter contains no provision in the matter in ques-
tion except the one above quoted.

2 McQuillin, Municipal Corporations, § 636 states that:

“ % % % where an ordinance is enacted in compliance with the
charter it will not be held void because in its passage one of the parlia-
mentary rules of the council was violated. So the council may abolish,
modify or waive its own rules. But, of course, it cannot disregard
mandatory charter provisions.”
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Likewise, in the case of an inconsistency between the charter and the
rules of the council in the matter of an election, the charter must prevail.

It is my opinion that, if one of the two candidates for street commis-
sioner to whom you refer received the required majority of the votes when
the first ballot was taken, the casting of a blank ballot by one member
would not by itself invalidate such election. The rule of the council that
a member must vote unless excused is superseded by the charter provision
that, when he is present and fails to vote, he shall be counted as having
voted in the negative.

If neither of the candidates for street commissioner received the re-
quired majority because of the blank ballot, then, of course, there would
be no election, and a second ballot would be necessary. Even if one of the
candidates had the required majority and, on the ruling of the mayor, a
second ballot was taken with no objection by any member, such procedure
would, in my opinion, be equivalent to a reconsideration of the vote origi-
nally taken, and then the vote on the second ballot would constitute the
legal result.

When a presiding officer makes a ruling on any question, any member
of the council objecting thereto may appeal to the council from such ruling.
If the required majority sustains the presiding officer, his ruling becomes
the rule of the council. If the required majority casts its vote in opposition
to his ruling, the position taken by the council must prevail. If no appeal
is taken from a ruling of the mayor and the members proceed unanimously
to follow such ruling, then they must be deemed to have acquiesced therein.

What has herein been said must be limited to the facts referred to in
yvour letter and as they are understood by the writer hereof. Any future
opinion must, of course, be based on the facts involved in any question here-
after submitted.

- J. A. A. BURNQUIST,
Attorney General.

Northfield City Attorney.
April 21, 1950. 59-A-29

143

Expenses—Traveling—Under facts stated, mayor and council members may
be reimbursed for traveling expenses incurred in performing duties of
office—following doctrine of Tousley v. Leach, 180 Minn. 293, 230 N. W.
788, and Lindquist v. Abbett, 196 Minn. 233, 265 N. W. 54—M. S. 1949,
§§ 160.41; 412.181; 412.221, subds. 2 and 6; 350.11—Opinions of Aug.
17, 19056 (No. 346, 1906 Rep.), March 1, 1928, June 10, 1931, May 4, 1933,
Feb. 5, 1940, and Jan. 5, 1940 (all file 471k), distinguished.
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Facts

“During 1950 the Village of Albany made extensive street improve-
ments, and in doing so U. S. Highway No. 52 and Minnesota State
Highway No. 238, which lie within the limits of the village, came
within the scope of the improvement. The mayor and members of the
village council made several trips to St. Paul to negotiate a contract
with the Minnesota State Highway Department. It was also in that
connection that members of the village council incurred expense for
meals, * * *

“The contracts with the Minnesota State Highway Depz;.rtment
could not very well be negotiated by correspondence, because that would
have taken too much time. At the time the trips were made the village
had already called for bids and the lowest responsible bidder had to be
accepted or rejected within ten days. A delay of the project would have
cost the village considerable money in re-advertising, etc., and probably
would have delayed the contract enough so that it could not have been
completed in 1950.”

The mayor’s car was used in making the trips involved.

Questions

(1) May the mayor “be paid for the use of his car [in connection
with the trips involved] at the rate of 6 cents per mile”?

(2) May the members of the council be reimbursed for their actual
expenses incurred and paid for meals while on the trips involved ?

Opinion

A question similar to those submitted by you was expressly described
in Tousley v. Leach (1930), 180 Minn. 293, 230 N. W. 788, as “vexing.”

The Tousley case was a taxpayer’'s action to restrain the City of Min-
neapolis and its officers from paying out of funds of the city the expenses
of certain city officials in attendance upon meetings in various cities of the
Mississippi Valley Association, the Rivers and Harbors Congress, and the
Asphalt Association. Plaintiff appealed from an order denying his motion
for a temporary injunction. The Supreme Court affirmed. A “clearly noted
departure” from the former “narrow construction” of the law controlling
the problem presented “in the direction of a less restricted rule” was therein
expressly noted. The Supreme Court considered the home rule charter
provisions of the City of Minneapolis authorizing its council “to control
and regulate the construction of piers and wharves, or grading said wharves
into the Mississippi river” and the provisions of the charter relating to the
general care, supervision, and control of the streets of the city imposed
upon the city council. In affirming the action of the trial court, the Supreme
Court said:



MUNICIPALITIES 253

“If the purpose is a public one for which tax money may be used,
and there is authority to make the expenditure, and the use is genuine
as distinguished from a subterfuge or something farcical, there is
nothing for the court. Whether there shall be such use is then one
of policy for the legislature. The trial court finds that there was a
public use and purpose. After a thorough consideration its view is
that all was in good faith and that substantial beneficial results came
to the city. Its position on this point is definite and positive.”

It is to be noted that in the Tousley case the trial court found “that
there was a public use and purpose.” In approving that finding the Supreme
Court did not refer to any specific provision of the city charter of the City
of Minneapolis authorizing the expenditures of the type in that case in-
volved. On the contrary, the predicate of such “public use and purpose”
was found in the general charter provisions referred to hereinabove.

The Tousley case was followed in Lindquist v. Abbett (1936), 196 Minn.
233, 2656 N. W. 54. Beyond the express suggestion contained in the Tousley
case that the “legislature might apply limitations,” the court in the Lind-
quist case “observed that there is also the political remedy of voting out
the officers responsible for any expenditure not approved by their constitu-
ents.”

Several opinions of the Attorneys General issued since August 17, 1905,
have been regarded as holding that the law does not permit the reimburse-
ment of a village official for actual expenses incurred and paid by him,
even though they were incurred in the performance of his duties as a mem-
ber of the council. Some of those opinions antedate the decision of the
Tousley case, Others were issued since. None of the latter, however, refer
to the Tousley case. In these circumstances, a review of these former opin-
ions of the Attorneys General is warranted.

Attorney General’s opinion dated August 17, 1950, printed as Op. No.
346, 1906 Att'y Gen. Rep., held that, absent legislative act fixing the salary
of the common council of a village or authorizing its common council to
fix the amount of the salary, the members of the council must serve with-
out any compensation whatever and the council was without power to vote
its members any compensation. That opinion dealt with a situation where
the law provided no salary or compensation to members of the common
council. See McQuillin, Municipal Corporations (2d Ed.), Rev. Vol. 2, § 534.
That is not the situation here considered.

Opinion of the Attorney General dated March 1, 1928 (471k), held that
members of the village couneil were not entitled to compensation, in addi-
tion to their salaries as fixed by the statute, for performance of their duties
as members of the council in connection with the village owned-operated
electrie light plant. The legality of expenses appertaining to the office was
not involved in that opinion.

Attorney General’s opinion dated June 10, 1931 (471k), without refer-
ence to the Tousley case or to any other authority, ruled generally that
a village officer could receive only such sums as the law allows and that
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he could “receive nothing additional because of loss of time or expenses
incurred while attending to the business of the village.” Neither the
opinion cited nor the request therefor discloses the nature or the purpose
of the “business of the village” in connection with which the expenses in-
volved, if they were involved, were incurred.

Attorney General's opinion dated May 4, 1933 (471k), involved a fact
situation where four residents of a village composed a special committee
“to go to other villages” to investigate electric light rates therein. Two of
the members of the special committee so composed were also members of
the village council of the village involved. The then Attorney General con-
cluded, upon the facts there considered, that the two members of the com-
mittee who were on the village council made the trip “as taxpayers and
not as members of the council.”

Attorney General’s opinion dated February 5, 1940 (471k), held that
a village councilman was not entitled to compensation in addition to his
salary prescribed by law “for time spent by him” in viewing the village
streets and in acting on the board of equalization, since such services were
required to be rendered by a member of the village council under the law.
The situation here considered is entirely different.

Attorney General’s opinion dated January 5, 1940, without reference
to the Tousléy case or to any other authority, observed that the “compen-
sation of village officials is fixed by statute” and ruled generally that there
was no law! which would permit reimbursing a village official for actual
expenses incurred by him, even though in the performance of his duties
as a member of the council. Neither the opinion cited nor the request there-
for discloses the nature or purpose of the actual expenses incurred.

Salaries of the mayor and trustees in villages are prescribed by M. S.
1949, § 412.181. That statute limits the salaries payable. That statute
should not, in my opinion, be construed as an implied restriction upon the
payment of expenses appertaining to the offices of mayor or trustee in the
villages if those expenses are in good faith incurred for a purpose which
is a public one and if there is authority to make the expenditure and the
use is genuine as distinguished from a subterfuge, It is true that the Vil-
lage Code contains no specific provision authorizing the payment of such
expenses, but it is equally true that the court in the Tousley case predicated
its decision, not upon any specific provision of the charter of the City of
Minneapolis authorizing the payment of expenses there involved, but rather
upon the general broad authorities contained in that charter hereinabove
noted. The legal authority for the payment of such expenses might, as
was done in the Tousley case, be fairly implied from the broad general
authorities conferred under the law and the purposes and objectives of
the particular activity in connection with which the expenses are incurred.
Each case must be decided by reference to its own peculiar circumstances.

The following provisions of the law might well be considered pertinent
to the peculiar circumstances presented by your inquiry:
1The writer of that opinion undoubtedly meant thereby that there was no specifie statutory pro-
vision authorizing the payment of such expenses.
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M. S. 1949, § 412.221, subd. 2, empowers the village council “to make
such contracts as may be deemed necessary or desirable to make effective
any power possessed by the couneil.”

Sec. 412,221, subd. 6, empowers the village council, among other things,
“to lay out, open, change, widen or extend streets, alleys, parks, squares,
and other public ways and grounds and to grade, pave, repair, control, and
maintain the same * * * »

Sec. 160.41 authorizes the governing body of any village to enter into
agreements with the commissioner of highways in connection with the
construction and maintenance of trunk highways located over and along a
street in a village under the circumstances and in accordance with the con-
ditions in that statute specified.

We gather from the tenor of your inquiry that it was in connection
with the negotiation of an agreement between your village and the com-
missioner of highways as authorized under § 160.41 that the members of
the village council made the trips to Saint Paul for conference with the
commissioner of highways or his representatives.

In these circumstances, I am of the view that, if the council finds facts
required to render the expenditures involved legal under the doctrine of
the Tousley and Lindquist cases, supra, namely, (1) that the actual expenses
of the mayor and other members of the village council incurred for the pur-
poses stated were necessarily incurred in connection with a public purpose
and (2) that the trips here involved were taken for a genuine purpose as
" distinguished from a subterfuge, the payment of such expenses may be
legally made.

The mayor, if he is to be reimbursed for the use of his car, is entitled
to a rate of not exceeding six cents per mile for the use of his car in mak-
ing the trips involved. M. S. 1949, § 350.11.

Expenses of the nature here considered should usually be authorized
by appropriate action of the council prior to the time that the expenses
are incurred. It is our understanding that in the matter in question rati-
fication of the action of the members of the village council in making the
trips involved is necessary. Such ratification and the payment of such
reimbursement should be based on findings of fact by the council required
to make the expenditures legal under the doctrine of the cases hereinbefore
cited.

LOWELL J. GRADY,
Assistant Attorney General.

Albany Village Attorney.
December 26, 1950. 471-K
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144

Public Employees Retirement Association—Membership—To be eligible for
non-employee membership an employee must have 10 years consecutive
public service immediately before he ceases employment—M. S. A.
353.14.

Facts

M became a contributing member of the Public Employees Retirement
Association on March 1, 1944. At that time M. S. 353.09 provided that in
order to be eligible for non-employee membership following termination of
public employment, a person would be required to have ten years of public
service and four years of contributory membership to his credit. However,
the act was amended in 1947 by Chapter 18, which provides that the ten
years of public service must be consecutive. M, who retired from public
service January 1, 1949, does not have ten years of consecutive public serv-
ice to her credit, although she has ten years of nonconsecutive public serv-
ice; nevertheless, M claims that she is entitled to non-employee membership.

Question

Whether M is entitled to non-employee membership in the association
even though she has not ten years of consecutive public service to her credit.

Opinion

As stated at the time M entered the Public Employees Retirement Asso-
ciation as a new member, March 1, 1944, the statute simply required four
years of contributory membership and ten years of public service, not neces-
sarily consecutive. The amendment of 1947, Laws 1947, Chapter 18, pro-
vides that ten years of consecutive service are required before an employee
can become a non-employee member. The question is raised as to the validity
of the amendment which changes the law as it read at the time she entered
the association.

I cannot see any material dissimilarity between that situation and a
similar situation in the State Employees Retirement Association.

The Minnesota State Employees Retirement Association Fund was con-
sidered in the case of Hessian v. Ervin, 204 Minn. 287, 283 N. W. 404. As in
the case of the Public Employees Retirement Association, membership in the
State Association was optional with the state employees who were such at
the time the law took effect, but new state employees were automatically to
become members of the association by the acceptance of state employment,
and each member was required to contribute to the retirement fund by

* deduction from his wages or salary. The court said:

“Plaintiff so far has no right of an irrevocable or irrepealable
nature in or to the fund, or any part of it. * * * Nor will rights
accrue for him until performance of the conditions precedent to pay-
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ments from the fund, i.e., retirement after contributing for the statu-
tory period. Even then it may be doubtful whether there will be a
vested right to anything except payments already accrued.”

The same State Employees Retirement Association law was under con-
sideration in the case of Johnson v. State Employees Retirement Association,
208 Minn. 111, 292 N, W. 767, where the court held that a pensioner or bene-
ficiary has no vested right in a pension thereunder except as payments be-
come due him absolutely under the law. It further held that any legislature
had the power to alter or modify the pension law as it saw fit. It also held
that to change or reduce the amount of the monthly annuity paid the plaintiff
would not be violative of the constitution.

The court in the last case cited quotes and approves the following quo-
tation from a Texas case:

“om kIt is well settled that the mere circumstance that a part
of a pensjon fund is made up by deductions from the agreed compensa-
tion of employees does not in itself give the pensioner a vested right
in the fund, and does not make it any less a public fund subject to
the control of the Legislature.”

See also State ex rel. Krake v. Minneapolis Fire Department Relief
Association, 205 Minn. 54, 284 N. W. 884, which supports the doctrine that
the legislature has the right to change the law.

Relying upon these authorities, I am of the opinion that the legisla-
ture had the right to change the law so as to make ten years consecutive
service a prerequisite to non-employee membership, and that M, not hav-
ing such consecutive service, is not eligible to non-employee membership.

The conclusion reached is further supported by the following:

Minnesota Statutes 1941, Section 353.14 (being L. 1931, Ch. 307, § 16,
as amended by L. 1941, Ch. 285, § 8), contained this language:

“Nothing done under the terms of this chapter shall create or give
any contract rights to any person, except the right to receive back
upon withdrawal from the association, through separation from the
public service, any salary deductions made or assessments paid here-
under.”

The language last above quoted is found in Laws 1943, Ch. 167, p. 231.
The same provision in identical words is found in the compilation and re-
vision of the General Statutes of the state which was filed pursuant to the
act approved March 8, 1945, and quoted in the preface to M. S. A. 1945,
page 111, § 1, Subd. 1.

The act last referred to provides:

“The compilation and revision of the general statutes of the state
of Minnesota of a general and permanent nature, prepared by the
revisor of statutes under the provisions of Laws 1943, Chapter 545,
and filed in the office of the secretary of state on December 28, 1944,
i3 hereby adopted and enacted as the ‘Minnesota Revised Statutes’.”
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This compilation containing the language above referred to is on file
in the office of the Secretary of State. However, in printing M. 8. A. 1945,
the language above referred to was omitted. It was likewise omitted in the
printing of the Session Laws of 1945. See Ch. 78, p. 116.

However, ag that provision was in the compilation filed by the revisor
of statutes, it was and still is the law. See State ex rel. Bergin v. Washburn,
224 Minn. 269, 273, 28 N. W. 2d 652.

Therefore, at the time M. became a contributing member of the Public
Employees Retirement Association on March 1, 1944, and ever since that
time, the statute law has contained the provision that no person should
have any contract rights other than the right to receive back the payments
made by the member from his salary.

Inasmuch as the law at all times involved in your question contained
a provision that no person should acquire any contract rights other than
the right to a return of his contributions, I reiterate the opinion first above
expressed that M cannot compel the Association to accept her as a non-
employee member.

RALPH A, STONE,
Assistant Attorney General.

Public Employees Retirement Association.
March 23, 1949. 331-B-1

145

Residence—Assessor appointed by village manager—Assessor need not be
resident of village either at time of appointment or during term of serv-
ice—M. S. A. 351.02 (4) has no application — Opinions of Dec. 19, 1945
(Public Utilities Commission), and Nov. 16, 1949 (in re Village Hosp.
Bd. members), (both file 1001h) superseded—Opinion of Feb, 2, 1934,
printed as 151 in 1934 Report, Opinions dated March 8, 1940, and Janu-
ary 9, 1950, (Village Board of Health) (both file 225i-6) and Opinion
March 21, 1947, (Village Police Officer) (file 785s) distinguished.

Facts

“This is an inquiry relative to the appointment of an assessor by
a village operating under Optional Plan B as authorized by Chapter
119 of the Laws of Minnesota, 1949.”

“Because the statute above referred to is not clear and explicit,” you
submit this
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Question

“Whether or not an assessor is a head of a department, subordinate
officer or employee authorized to be appointed by the manager by Sub-
division 3 of Section 81, Chapter 119, supra.’!

Opinion
Although you do not so specifically state, we assume that the Village
of Mound constitutes a separate election and assessment district.

In any village adopting and operating under Optional Plan B of village
government, the village assessor is an appointive officer, rather than an
elective officer. The assessor in such village is appointed by the village
manager.

M. S. A, 412.611 provides:

“The form of government provided in Optional Plan B shall be
known as the council-manager plan. The council shall exercise the leg-
islative power of the village and determine all matters of policy. The
village manager shall be the head of the administrative branch of the
village government and shall be responsible to the council for the proper
administration of all affairs relating to the village.”

M. S. A. 412.651 prescribes the powers and duties of the village mana-
ger. Subd. 3 of the last cited section, so far as here pertinent, preseribes
that the village manager—

“ * * * ghall appoint upon the basis of merit and fitness and sub-
ject to any applicable civil service provisions * * * all heads of de-
partments, and all subordinate officers and employees * * * »

Under the standard form of village government, the office of assessor
is an elective office (see M. S. A. 412.021, subd. 2); whereas, under the
forms of village government provided by Optional Plans A, B, and C, the
office of assessor is an appointive, rather than an elective office.

The last above quoted portion of M. S. A. 412.651, subd. 3 is the statu-
tory authority for the village manager to appoint the assessor in villages
operating under Optional Plan B.

Question

“Whether or not an assessor appointed to serve in a village operat-
ing under the Council-Manager Plan (Optional Plan B) is required to be
a resident of such village

(a) at the time of his appointment and
(b) during the term of his service?”

1L, 1949, e. 119, the New Village Code, is now coded as M. S. A. 412.011-412,931. In addition
to the standard form of village government there provided for, the code authorizes the adop-
tion by the electors of any village of one of three additional, separate, and distinet plans of
village government, known as Optional Plan A, Optional Plan B, and Optional Plan C. See
M. S. A. 412,5641-412,671. M. S. A. 412.601-412.751 apply only to villages adopting and oper-
ating under Optional Plan B, the council-manager plan.
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Opinion
Generally, in the absence of constitutional, statutory, charter, or ordi-
nance provision, residence within the district over which jurisdiction of

office extends is unnecessary to eligibility. See State ex rel. Brazda et al. v.
Marsh (1942), 141 Neb. 817, 5 N. W. 2d 206.

The decided weight of authority supports the view that residence
within the district or other political unit for which an officer is appointed
is not a necessary qualification of such officer, in the absence of an express
constitutional, statutory, charter, or ordinance provision requiring such resi-
dence. See annotation in 120 A. L. R. at p. 672, and cases there cited.

In 42 Am. Jur., Title “Public Officers,” § 45, p. 914, at p. 915, we find
this statement of the general rule:

“A candidate for election or appointment to an office of a district
or other political subdivision or unit may be required by provision of
the Constitution, statutes, or ordinances to be a resident or inhabitant
thereof. Thus, county officers, or certain county officers, may be required
to be residents of the county, and city officers to be residents of the
city or of a particular part of the city, as where councilmen are re-
quired to reside in the ward from which they are chosen. But where
residence within the district or political unit is not made a condition of
eligibility to holding office therein by express provisions of the law,
such residence is generally considered not necessary, even though eligi-
bility to the same office may require a stated period of residence in the
state. So, in the absence of constitutional, statutory, or ordinance pro-
vision requiring it, it may not be necessary that a person be a resident
of a city in order to be eligible to a city office, such as the office of clerk
and treasurer, or city attorney.”

The village code contains no specific requirement for residence within
the assessment district of an assessor to be appointed by the village mana-
ger under Optional Plan B. We assume, from the tenor of your inquiry,
that there is no ordinance in the Village of Mound requiring that a person
be a resident of the village in order to be eligible to appointment to the
office of assessor under Plan B. There is no constitutional provision so re-
quiring. Nor is there any general statutory provision requiring such resi-
dence as a condition of eligibility for appointment to that appointive office,
unless it can be successfully claimed that M. S. A. 351.02, the so-called
“vacancy statute,” implicitly requires residence within the village for which
the assessor is appointed as a prerequisite of his eligibility to appointment.
We examine that claim.?

2This claim is examined herein only in respeet of appointive offices where meither eonstitu-
tional, statutory, charter, nor ordinance provision requires residence in the distriet as a con-
dition of eligibility. All elective officers must, of course, be qualified voters and must be, con-
sequently, residents of the election district for at least 80 days next prior to the date of the
election at which they are chosen.
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M. S. A. 351.02, so far as here pertinent, provide.s:

“Kvery office shall become vacant on the happening of either of
the following events, before the expiration of the term of such office:

@ % k *x

“(4) His ceasing to be an inhabitant of the state, or, if the office
is local, of the district, county, city or village for which he was elected
or appointed, or within which the duties of his office are required to be
discharged; * * * »

It seems clear that the above quoted provision of M. 8. A. 351.02 can
have no possible application except to a present incumbent of a public
office. So far as here pertinent, that quoted provision of the statute has
reference to the officer’s “ceasing to be an inhabitant of the * * * village
for which he was * * * appointed, or within which the duties of his office
are required to be discharged.” It is only the ceasing to be an inhabitant
of the village that creates the situation which requires, or even justifies,
the application of the quoted provisions of the statute here considered.
That statute can have, therefore, no possible application to the appointment
of the assessor under Plan B when at the time of his appointment he was
not a resident of the village. Residence in the village at the time of such
appointment is not a condition of eligibility, under the statute or otherwise.
That statute provides, then, no basis from which the eligibility of the pros-
pective appointee may be determined prior to his appointment. Accordingly,
I conclude that an appointee to the office of village assessor in a village
operating under Plan B is not required to be a resident of the village at
the time of his appointment. -

The question then arises: If residence is not a condition of eligibility
to appointment, does M. S. A. 351.02 (4), in absence of a constitutional,
statutory, charter, or ordinance provision so requiring, compel the conclu-
sion that residence within the political unit is a condition or requirement of
tenure? I think not.

The above quoted portion of M. S. A. 351.02 has, in my opinion, no
application in the absence of constitutional, statutory, charter, or ordinance
provision requiring residence within the district or political unit as a con-
dition to eligibility to holding the appointive office. It is applicable only
to those appointive offices where residence within the district is by consti-
tutional, statutory, charter, or ordinance provision made a condition of eli-
gibility. In other words, M. S. A. 351.02, paragraph (4), above quoted, was
intended by the legislature to provide that, if residence in the distriet or
political unit is made by constitutional, statutory, charter, or ordinance provi-
sion a qualification or condition of eligibility for the office, the “ceasing
to be an inhabitant” of the district by the appointed officer is one of the
grounds upon which an office “shall become vacant.”

Attorney General Burnquist, in his opinion dated May 19, 1941 (file
b9a-5), considered the question as to whether it was “mandatory that the
city attorney [of the City of South St. Paul] be a resident of South St.
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Paul.” There was no express constitutional, statutory, charter, or other
provision requiring the city attorney of South St. Paul to be a resident
thereof. The charter of the City of South St. Paul provided for the appoint-
ment of the city attorney—an officer under the charter. Attorney General

Burnquist held that it was not mandatory that the city attorney of South
St. Paul be a resident of that city either at the time of his appointment
or during the term of service. In that opinion the Attorney General re-
ferred to the provision of M. 8. A. 351.02, paragraph (4), hereinabove con-
sidered, but held that that provision “does not apply to an officer when the
incumbent at the time of his appointment was not a resident of the dis-
trict that he serves and is not required by constitutional, statutory, charter
or ordinance provision to be a resident of the district for which he is elected
or appointed.” Implicit in that opinion is the clear recognition that the
test of the applicability of M. S. A. 351.02, paragraph (4) is, not whether
the appointee is an officer of the political unit involved, but whether resi-
dence within that unit is made, by some constitutional, statutory, charter,
or ordinance provision, a condition of eligibility to appointment to and
tenure of the office.

That test was applied in Attorney General’s opinion dated March 22,
1944 (file 12¢-4). That opinion holds that, where a person was elected
township assessor and during his tenure as such officer ceased to be an in-
habitant of the township, a vacancy in the office occurred under M. S. A.
351.02 (4). That result follows because, the office there involved being an
elective office, only a qualified elector of the township was eligible for elec-
tion to the office. Residence in that case was a condition of eligibility be-
cause, to be qualified as an elector of the township, the person was required
to be a resident of the State of Minnesota for six months and of the election
district for 30 days next preceding the day of the election at which he was
chosen assessor.

That test adopted by Attorney General’s opinion of May 19, 1941, above
cited, was likewise followed, without reference either to that opinion or to
the so-called vacancy statute, in opinions of the Attorney General dated
March 8, 1940, and January 9, 1950 (both file 225i-6), holding that, where
a village has a board of health, one member thereof must be a physician
who need not be a resident of the village.

Other opinions of the Attorney General, hereinafter referred to, have
disregarded the test adopted by Attorney General’s opinion dated May 19,
1941, Such an opinion is Attorney General’s opinion dated February 2,
1934, appearing as Opinion No. 151 in Report of the Attorney General for
1934. The question there considered was whether or not the city council
of a city of the fourth class might appoint a commissioner to the water,
light, power, and building commission, under what is now M. S. A. 453.01
et seq., when the prospective appointee was not a resident of nor living
within the corporate limits of the city. The enabling act of the legislature
considered in that opinion contained no specific requirement of residence of
the commissioners. The writer of that opinion considered at length the pro-
visions of the legislative act involved and concluded therefrom “that it was
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the intention of the legislature that commissioners so appointed under said
section should have the same qualifications as to residence as that required
of an elective officer of the municipality,” and that, therefore, a person,
in order to be eligible to hold office as a member of the commission, was
required to be an inhabitant and resident of the ecity. Assuming, without
conceding, the correctness of that opinion, it can serve as no binding prece-
dent for this opinion, for the reason that, when the legislature provided

for the appointment, rather than for the election, of an assessor in villages
operating under Optional Plan B, it cannot be said that it was the inten-
tion of the legislature that the appointive assessor under that plan should
have the same qualifications as to residence as that required of an elective
assessor.

Opinion of the Attorney General dated December 19, 1945 (file 1001h),
followed without discussion in opinion of the Attorney General dated Novem-
ber 16, 1949 (file 1001h), held that members of a village hospital board
appointed pursuant to the authority of L. 1945, ¢. 102 (M. S. A. 447.05-
447.07), were required to be residents of the village wherein the hospital
was located. That conclusion was reached by the writer of that opinion by
reference to M. S. A. 351.02 (4), but without reference to the test adopted
by the Attorney General in his opinion of May 19, 1941,

To the extent that the two opinions last cited are inconsistent herewith,
I am authorized to say that the same are superseded.

Attorney General's opinion dated March 21, 1947 (file 785s), applied
M. S. A. 351.02 (4) to a village constable who also acted “as a policeman
within the village.” It was assumed in that opinion that the appointment
of the village constable to act as policeman was made pursuant to Minne-
sota Statutes 1945, § 412.19, subd. 5. That opinion likewise disregarded
the test of the applicability of M. S. A. 351.02 (4) adopted by the Attorney
General in his opinion of May 19, 1941, but the conclusion of the March 21,
1947, opinion may have been influenced by the circumstance that the police-
man involved was also a village constable, an elective officer of the village,
and also by the circumstance that, from a consideration of all the provi-
sions of R. L. 1905, c. 9, of which § 412.19 was a part, and the character of
the duties of a policeman, it was the intention of the legislature that the
policeman should possess the same residential qualifications as an elective
officer of the village. In any event, the last cited opinion of the Attorney
General furnishes no precedent for the particular problem here considered.
In providing for the optional plans of village government in the New Vil-
lage Code, the legislature had a purpose in substituting the appointive for
the elective method of selecting the assessor in the villages adopting any
one of those plans. Its purpose, it seems quite clear, was to provide a
method of securing the highest possible order of administrative competence
in that responsible position. It is to be noted that, under Optional Plan B
of village government, the village manager is specifically required to make
all the appointments of “all heads of departments, and all subordinate offi-
cers and employees” “upon the basis of merit and fitness.”
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Accordingly, I conclude, in response to your specific inquiry here con-
sidered: (1) that the assessor appointed to serve in a village operating
under the council-manager plan (Optional Plan B) is not required to be a
resident of the village at the time of his appointment; and (2) that an
assessor appointed to serve in a village operating under the council-manager
plan (Optional Plan B) is not required to be a resident of the village dur-
ing the term of his service.

Nothing in this opinion shall be construed as being applicable to the
appointment of a deputy assessor appointed under the provisions of the
New Village Code. Section 16 of the New Village Code (M. S. A. 412.131)
in part provides that any assessor “may appoint a deputy assessor as pro-
vided in Minnesota Statutes, Section 273.06.” See opinion of the Attorney
General March 15, 1950 (file 12b-4), a copy of which is herewith enclosed.

LOWELL J. GRADY,
Assistant Attorney General.
Mound Village Attorney.
April 4, 1950. 12-B-4

146

Residence — Deputy village assessor — Deputy must be citizen of village —
M. S. A. 412.131; 412.901; 273.06.

Question

“May the Village lawfully expend Village funds to deputy assessors
not living within the Village, but who do have residence within the
County when there are no available deputy assessors within the Vil-
lage ?”

Opinion
The new Village Code was enacted by L. 1949, e. 119 (now coded as
M. S. A. 412.011 et seq.). It is applicable to all villages (M. S. A. 412.901).
Section 16 (M. S. A. 412.131) of the Village Code deals with the duties of
village assessor. That section, in its portions pertinent to your inquiry, pro-
vides in part:

Fo :‘ *Any assessor may appoint a deputy assessor as provided
in Minnesota Statutes, Section 273.06.”

M. S. A. 273.06 provides as follows:

“Any assessor who deems it necessary to enable him to complete
the listing and valuation of the property of his town or district within
the time prescribed, with the approbation of the county auditor, may
appoint a well-qualified citizen of his town or district to act as his assist-
ant or deputy, and may assign to him such portion of his district as
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he thinks proper. Each assistant so appointed, after giving bond and
taking the required oath, shall perform, under the direction of the
assessor, all the duties imposed upon assessors by this chaptler.”

The “district” means the assessment district. The Village of Fridley is
the assessment district. The statute is plain in respect of the qualifications
of a person eligible to appointment by the assessor as deputy assessor. Such
person must be a well-qualified citizen of the assessment district. There is
no statutory authority for the appointment of a deputy assessor of the vil-
lage who is not a citizen of the village.

LOWELL J. GRADY,
Assistant Attorney General.

Fridley Village Attorney.
March 15, 1950. : 12-E

147

Residence—Residence within the village is not a condition to eligibility for
appointment of employee in municipal liquor store — Police officers:
Appointed by council. Absent ordinance requiring same, residence
within a village is not a condition of eligibility to appointment as or
tenure of police officer in village.

Question

Is there any requirement as to the residence of an employee ap-
pointed to work in the municipal liquor store?

Opinion
M. S. 1949, § 412.111 authorizes the village council to “appoint such
officers, employees, and agents for the village as may be deemed necessary
for the proper management and operation of village affairs.” The village
code (M. S. 1949, §§ 412.011, 412.921) contains no specific requirement for
residence within the village of an employee of the municipal liquor store
appointed under the authority of § 412.111, nor is there any general statu-

tory provision requiring such residence as a condition of eligibility for
appointment as an employee in a municipal liquor store.

Accordingly, unless an ordinance of the village involved requires such
residence as a condition of eligibility to the appointment involved, your
specific inquiry is answered in the negative.

Additional Facts

“The village council wishes to appoint a police officer.”
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Question

“Is there any requirement as to residence of such an appointee ?”

Opinion

This presents a more difficult question.

We assume for the purposes of this opinion, that the village involved
has not established a police civil service commission in pursuance of M. S.
1949, § 419.01, and that the police officer will be appointed by the council
in pursuance of the authority conferred by M. S. 1949, § 412.111.

A policeman appointed under the statute last cited is an “officer” of
the village. See Dunnell’s Minn. Digest (2 Ed.), § 6589 et seq.; Parker v.
Travelers’ Ins. Co., 163 S. E. 159, 174 Ga. 525.

Generally speaking, residence within the district or other political unit
for which an officer is appointed is not a necessary qualification for such
office in the absence of a constitutional, statutory, charter, or ordinance pro-
vision requiring such residence as a condition of eligibility to appointment.
See Attorney General’s opinion dated April 4, 1950 (file 12b-4), a copy of
which is herewith enclosed, and the authorities therein cited.

The village code contains no specific requirement for residence within
the village as a condition of eligibility for appointment to the office involved.
Nor is there a constitutional or general statutory provision requiring such
residence as a condition of eligibility for appointment.

Accordingly, unless an ordinance of the village involved requires such
residence as a condition of eligibility to the appointment involved, your
specific inquiry is answered in the negative.

You will note that the above cited Attorney General’s opinion dated
April 4, 1950, holds that if residence is not a condition of eligibility to
appointment, M. S. 1949, § 351.02, (4), in the absence of a constitutional,
statutory, charter or ordinance provision so requiring, residence within the
political unit is not a requirement of tenure of the office. The village code
contains no specific requirement that residence within the village is a con-
dition of tenure of the office involved. Nor is there any constitutional or
general statutory provision so requiring. An ordinance of the village may
50 require,

LOWELL J. GRADY,
Assistant Attorney General.

Benton County Attorney.
December 20, 1950. 218-R 785-8
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148

Surety bond — Agreement — Bid — County Board may enter into agreement
with one bonding company to write all bonds for its officers and em-
ployees if such officers and employees (treasurer excepted) consent;
county need not advertise for competitive bids on furnishing of such
bond—M. S. 1949, § 574.19; 382.153; 375.21, subd. 1.

Facts

It has been suggested that bonds furnished by all county officers and
employees be written by one bonding company; that such bonds might be
procured at a reduced rate if one company wrote all the bonds; that the
county board agree to such a transaction and authorize and designate a
bonding company to write the bonds for all employees and pay the premium
therefor,

Question

May the county board enter into an agreement with one bonding com-
pany to write all the bonds for its officers and employees ?

Opinion

Subject to the qualifications hereinafter expressly stated, your specific
inquiry is answered in the affirmative.

This office has held that there is a distinction to be made between the
bond of the county treasurer and the bonds of other county officers or em-
ployees.

The county board has the right, under M. S. 1949, § 574.19, to designate
a surety to write the bond of the county treasurer. See opinion of the Attor-
ney General dated November 13, 1946, file 450b, copy of which is enclosed.

As to bonds required of other county officers in counties having a popu-
lation of 250,000 or less!, this office has held that the officers furnishing
the bond has the right to designate the surety®. See opinion of the Attor-
ney General dated October 30, 1950 (45d), supplemented by opinion dated
November 1, 1950 (45d), copies of which are enclosed. If that be true,
the officer’s right of selection may not be defeated simply by the county
board’s entering “into an agreement with one bonding company to write
all the bonds for its officers and employees.” All the officers and em-
ployees involved, or any number of them, may, of course, consent to an
arrangement whereby the county board enters into an agreement with one
bonding company to write their respective bonds and thereby waive their
right to select the surety on their respective bonds. Such officers or em-
ployees as may refuse or fail to consent to such arrangement would, of
course, retain their right to choose their own surety.

1As to counties containing more than 250,000 population, it is provided by M. S. 1949, §
382,153 that the county board may designate the surety,

2The bond submitted by the officer or employee is, of course, subject to approval or disapproval
by the county board. See opinion dated October 80, 1950 (45d).
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In the event all or any number of such other officers and employees con-
sent that the board should enter into the arrangement here involved, we
understand your inquiry to raise this further

Question

Is the County Board of Olmsted County required to advertise for com-
petitive bids for the furnishing of the bond of such other officers and em-
ployees involved in the proposed arrangement?

Opinion
This question is answered in the negative,

M. S. 1949, § 375.21, subd. 1, requires that in counties having less than
75,000 population “no contract for work or labor, or for the purchase of
furniture, fixtures, or other property, * * * the estimated cost or value of
which shall exceed $1,000, shall be made by the county board without first
advertising for bids or proposals in some newspaper of the county.”

Even though Olmsted County is within the classification of 875.21,
subd. 1, as to population, I am of the view that the subdivision is inapplicable
to your specific inquiry, because: (1) the bonds of county officers do not
run to the county but to the state; they are contracts of indemnity to pro-
tect the state even though the county might enforce the bond involved for
the benefit of the county; (2) the furnishing of such a bond does not in-
volve “the purchase of furniture, fixtures, or other property” within the
meaning of 375.21, subd. 1.

LOWELL J. GRADY,
Assistant Attorney General.
Olmsted County Attorney.
December b, 1950. 45-D

149

Surety bond —Schedule or position insurance policy — City whose charter
provides for execution of bonds to it by its officers is not authorized to
take out schedule or position insurance policy in lieu of individual bonds.

Question

May the city council of Owatonna direct the bonding of its officers, with
the exception of the treasurer of the hospital board, by a blanket bond
instead of requiring that they give separate bonds as at present?

Answer

Chapter III, Sec. 5, of the city charter provides that the city officers
therein named, and such other officers as the council may direct, shall execute
such bonds to the city as the council may direct and approve. This is the
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only provision in the city charter relating to the bonding of city officers,
with the exception of Chapter X, Sec. 3, which provides for the bonding of
the treasurer of the hospital board. There is no provision in the charter
authorizing a blanket bond. By a “blanket bond” we presume you mean
a schedule or position insurance policy.

It is therefore our opinion that the only bonds for city officers author-
ized by the charter are individual bonds executed by each officer personally,
as principal, and that the council has no authority to provide for a blanket
bond for all city officers.

Your charter, of course, may be amended so as to make this permissible.
In this connection we wish to call your attention to M. S. A. 574.02, under
which the state may take out a schedule or position insurance policy in lieu
of requiring the execution of individual bonds.

IRVING M. FRISCH,
Special Assistant Attorney General.

Owatonna City Attorney.
November 17, 1949. 59-A-8

OFFICERS
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Board of audit — Compensation — De facto member of board performing
duties as such under color of right — Compensation paid to him therefor
cannot be recovered by county — M. S. A. 385.06.

Facts

“County commissioner X was chairman of the County Board of
Commissioners during the year of 1948. At a meeting of the Board of
County Commissioners held January 4th, 1949, Y was elected chairman.
During the first part of January, 1949, the County Auditor notified com-
missioner X, who was chairman of the Board during 1948, that the Board
of Audit would meet on the 21st day of January. Apparently the County
Auditor overlooked the fact that the chairman of the board had been
changed since the last audit had been made.

“Commissioner X came to the county seat pursuant to said eall on
January 21st and together with the Clerk of Court and the County
Auditor, audited the books of the County Treasurer pursuant to the
provisions of Section 385.06, Minnesota Statutes,

“Thereafter commissioner X filed a bill with the Board of County
Commissioners for $19.00, being $14.00 mileage and $5.00 per diem for
making said audit and the claim was duly allowed by the County Board
and paid by the County Auditor.”
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Questions

1. “Whether or not the payment of this claim was a lawful expendi-
ture”; and

2. “If the expenditure was not lawful, can the County take action
against the commissioner to recover the money so paid him?”

Opinion
M. S. A. 385.06 provides that the chairman of the county board, the
county auditor, and the clerk of the district court of each county shall con-
stitute a board of audit and that the board of audit shall meet and perform
its statutory duties at least three times a year. For such services the mem-
bers of the board of audit are entitled to the statutory allowance of neces-
sary mileage traveled and the statutory $5.00 per diem.

In my opinion, on the 21st day of January, 1949, Commissioner X was
a de facto member of the board of audit. He performed the services required
by the statute of such member. He has been paid for such services by the
county. The expenditure involved is justifiable. It is not recoverable by the
county from Commissioner X.

During the year of 1948 and at least until the 4th day of January, 1949,
Commissioner X, as chairman of the county board, was a statutory and
de jure member of the board of audit. From January 4, 1949, when Mr. Y
succeeded Mr. X as chairman of the county board, until at least subsequent
to January 21, 1949, Commissioner X continued as a member of the board
of county commissioners.

In 43 Am. Jur. at § 484, under the title “Public Officers,” we find this
general statement of the rule:

“The rule has been generally stated that where an officer under
color of right or title continues in the exercise of the functions and
duties of the office without legal authority after his term of office has
expired, or after his authority to act has ceased, he is an officer de facto.”

That the acts of Commissioner X in the exercise, under color of title to
membership on the board of audit, of the duties thereof are valid, notwith-
standing that Commissioner Y was then the de jure member of the board
of audit, see Carli v. Rhener, 27 Minn. 292, 7T N. W. 139.

With reference to the second question, it should be noted that Commis-
sioner X was not a mere intruder o¥ usurper in performing the functions on
January 21, 1949, of a member of the board of audit. He rendered the serv-
ices for which the statute allows $5.00; he traveled necessarily, for which
the statute allowed him $14.00. The county has paid the total of $19.00 to
Commissioner X. Under these circumstances, I am of the view that the
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amount so paid to the commissioner cannot be recovered by the county
where it does not appear that the commissioner acted in bad faith. See
43 Am. Jur., § 491, under the title “Public Officers.”

LOWELL J. GRADY,
Assistant Attorney General.

Marshall County Attorney.
July 25, 1949. 541

151

Coroner — Mileage — When coroner rides with sherif — M. S. A. 357.11.
Opinion No. 79, 1932 Report, affirmed.
Opinion No. 206, 1940 Report, reversed.

Question

Is the coroner entitled to “mileage at ten cents per mile for necessary
travel” under M. S. A., § 857.11, when the coroner “rides with the sheriff
* * * and does not use his own automobile or incur any actual expenses
in regard to traveling to or from” the points required by the performance
of his official duties?

Opinion
The question is answered in the affirmative.

M. S. A, § 367.11, is a statute which fixes the compensation of coroners.
It is not a reimbursement statute. It does not prescribe an amount to be
paid in reimbursement of expenses incurred or paid. It prescribes the com-
pensation of the office. Accordingly, the coroner is entitled to ten cents per
mile for actual mileage necessarily traveled in connection with the perform-
ance of his duties. See 1932 Attorney General’s Report, opinion No. 79.

Opinion No. 206, 1940 Attorney General’s Report, in so far as the same
applies to the mileage allowance payable to the coroner, is reversed because
that opinion seems clearly to be predicated upon the false assumption that
M. S. A, § 3567.11, is a “reimbursement” statute.

J. A. A. BURNQUIST,
Attorney General.

Brown County Attorney.
March 31, 1949, , 103-A
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152

County attorney — Duties — Collections — Not duty of county attorney to
attempt collection of accounts due county arising from operation of
hospital, but it is his duty to conduct litigation in behalf of the county
if suit is brought thereon — M. S. A. 388.05.

Question

Is it the duty of the county attorney to colleet delinquent accounts due
to a county hospital operated under M. S. A. 376.01 et seq.?

Opinion

I take it that the hospital is operated under M. S. A. 376.06. Sec. 376.15
gives the county sanitarium commission the power to fix the amount to be
charged for the care, treatment and maintenance of each patient. When a
patient is unable to pay and has no kindred liable therefor, he may be
admitted without charge. The commission may fix a charge according to
the patient’s ability to pay. Other arrangements are specified in this section
for other cases.

I do not find any provision where the county can extend credit. I find
no authority authorizing any accounts receivable. The county attorney has
no obligation to collect accounts accumulated by the county which the law
does not authorize to be incurred in the first place.

The duties of the county attorney are not preseribed by the county
board. They are prescribed by law. See M. S. A. 388.05.

If the county institutes an action for collection of money due the county,
it is the duty of the county attorney to appear for the county in such case.
But it is not his duty to operate a collection system for the collection of
accounts due the county which the hospital authorities did not have the
right to incur in the first place.

CHARLES E. HOUSTON,
Assistant Attorney General.
Kanabec County Attorney.
May 16, 1949. . 121-B-4

153

County attorney — Duties — No duty as to enforcement of ordinances of
cities — M. S. A., Sec. 388.05.

Opinion
The duties of the county attorney are purely statutory and are specified
in M. S. A., Sec. 388.05. The office is created and the duties are specified
by law.
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It appears that in the city of Waseca the sanitary sewers are adequate
for sanitary purposes, but when overloaded with surface waters resulting
from storms, in some localities the sewers back up and flood basements.
Complaints result.

An ordinance forbids the discharge of surface waters into sanitary
sewers. Some property owners have disregarded the ordinance. I do not
know whether the ordinance provides a penalty for such conduct, but if it
does, it is no duty of the county attorney to enforce the ordinance.

CHARLES E. HOUSTON,
Assistant Attorney General.
Waseca County Attorney.
February 19, 1949, 121-B-3

154

County commissioners—Compensation—While acting on committees: Stand-
ing committees of county board may be appointed and are entitled to
compensation prescribed by M. S. 1949, § 375.06 in attending committee
work which is in furtherance of duties of board and specifically dele-
gated thereby.

Facts

M. S. 1949, § 375.06, specifies the compensation of members of a county
board in a county having a population of less than 75,000 for services on
any committee under the direction of the board.

Question

(a) Whether “standing committees of the County Board can be ap-
pointed,” and,

(b) “if so appointed, can they collect the amount allowed under Seec.
375.06 for such committee work,” or

(¢) “must the Board appoint committees and by specific resolutions
specify the assignment of such committees and the work to be done
thereunder 7" .

Opinion
M. S. 1949, § 375.06, in its parts material to your inquiry, provides:

“The several members of the county boards in counties having less
than 75,000 inhabitants shall receive $3.00 per day for each and every
day necessarily occupied in the discharge of their official duties while
acting on any committee under the direction of the board, and ten cents
per mile, each way, for every mile necessarily traveled in attending
such committee work * * * )»
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(a) I see no reason why standing committees of the county board may
not be appointed.

(b) If the members of a standing committee act thereon “under the
direction of the board” in relation to a matter within the scope of the offi-
cial duties of the board and in furtherance thereof, such members are en-
titled to the compensation prescribed by the statute involved “in attending
such committee work”; otherwise not. It does not follow therefrom that
it is within the authority of the board to designate any one or more of its
members as a committee with blanket authority to do general work during
the course of the year with the compensation as prescribed by this statute
to be paid by the county. The language of the statute implies the delega-
tion by the board of a specific matter to the committee. That delegation
may be made by the board either by motion or by resolution.

(c) The answers to (a) and (b) above render unnecessary an answer
to this subdivision of your question.

LOWELL J. GRADY,
Assistant Attorney General.

Aitkin County Attorney.
September 7, 1950. 124-J

155

County commissioners—Committee work—Expenses—M. S. A. 350.11, 375.05
(5), L. 1949, c. 681, L. 1943, c. 53, M. S. A. 375.055, 375.06.

Questions
1. Does M. S. A. 350.11 apply in Winona County ?

2. Are county commissioners entitled to board and lodging if their meet-
ings extend over a day and if so, by what authority ?

3. Does M. S. A. 375.06 apply in Winona County in connection with
committge work of county commissioners and if so, what is the rate
per mile of compensation? Is it ten cents per mile or does Sec.
350.11, as amended, apply ?

4. Under what situation would the mileage allowance under Sec. 375.05
apply ?

5. Is a commissioner entitled to mileage under any of these sections
when he does not supply his automobile in the attending of board
meetings, committee meetings, such as nurses advisory committee,
Winona County agricultural extension committee, or the county road
and bridge committee ?
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6. Under the latter, if a board member rides with another in the exami-
nation of roads for which the committee is authorized to examine,
is only the owner and operator of the automobile entitled to mileage
or are all the commissioners riding in the automobile entitled to
mileage, and if so, at what rate?

Opinion

Sec. 350.11 by its terms applies to all counties in the state except as
limited by L. 1949, c¢. 681. In applying that section of the statutes you will
note the language. You will notice that the language relates to “compensa-
tion or reimbursement for the use by such officer or employee of his own
automobile in the performance of his duties.”

In considering your second question, I call your attention to what is
said in the opinion of the Attorney General, dated December 15, 1949 (124J),
copy of which is enclosed.

M. S. A. 375.05 (5) makes provision for the payment to county com-
missioners in addition to their salaries of their actual and necessary trav-
eling expenses incurred and paid by them in the discharge of their official
duties; provided that the total aggregate amount of the traveling expenses
of all of the county commissioners in any such county which may be so
allowed and paid shall not exceed the sum of $1,200 in any one year; and
if a county commissioner uses his own team or automobile in the necessary
performance of the official duties of his office, he shall be allowed for the
use thereof such reasonable amount as the use of a team or automobile
could be hired for, under the same circumstances, from a person engaged
in the livery business in the same locality; such allowance shall not exceed
ten cents per mile for each mile actually traveled, and no charge shall be
made or paid for the time consumed by such commissioner’s conveyance
while in waiting.

It is noted that, under the language in L. 1943, c. 53, which according
to its terms applies to Winona County, county commissioners shall be paid
in addition to their salary “their actual and necessary traveling expenses
incurred and paid by them in the discharge of their official duties, provided
that the total aggregate amount of traveling expenses of each county com-
missioner of any such county which may be allowed and paid, including
salary, shall not exceed the sum of $1,200.00 in any one year.” Chapter 53,
supra, was enacted subsequent to Sec. 375.05, and assuming that they both
apply to Winona County, Chapter 53 would supersede any provision in Seec.
375.05 inconsistent therewith.

I would assume that any member of the county board not residing at
the county seat would have actual and necessary traveling expenses in at-
tending a meeting of the county board and that he would be entitled to
reimbursement of such expenses actually paid whether it included meals,
lodging or both. But in computing the amount of reimbursement to which
he is entitled for the use of his own automobile and travel, the amount of
the reimbursement is limited by See. 350.11, supra.
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The 1940 census appears to indicate that Winona County in 1940 had
a population of 37,795. That population appears to bring it within the
application of 875.06. This section was brought into the code from the 1913
laws. It relates to the per diem to be paid to the members of the county
board for each day necessarily occupied in the discharge of their official
duties and mileage for committee work and attending meetings of the board.

But M. S. A. 375.055, last amended in 1947, is later in point of time of
enactment and so far as the two are inconsistent Sec. 375.0656 applies.

A clear distinction in law exists between compensation for mileage,
which is an emolument of the office, and reimbursement for expenses actu-
ally and necessarily paid. When we speak of expenses we are not consider-
ing mileage.

It is my opinion that in Winona County you may disregard Sec. 375.06.
The commissioners are entitled to reimbursement for actual and necessary
expenses paid in the discharge of their duties as hereinbefore stated under
authority of M. S. A. 875.05. The limitation of M. S. A. 850.11 applies
in so far as automobile travel with a car owned by the commissioner.

Sec. 875.05 does not provide for the payment of mileage as implied in
the fourth and fifth questions. It provides for the payment of actual and
necessary traveling expenses incurred and paid by the commissioners in
the discharge of their official duties.

If the commissioner incurs actual and necessary traveling expenses in
the discharge of his official duties, then he is entitled to be reimbursed
therefor, as stated. Of course, if he travels in an automobile driven by
another member of the board and he does not pay the other member of the
board for his rides, he has no expense. Consequently, he is not entitled to
reimbursement because he is reimbursed for expense. He is not paid mile-
age. If the law provided for mileage, then he would be entitled to compen-
sation for his travel irrespective of the means of travel. Reimbursement
for expense is an entirely different matter. It is noted that the measure
of his reimbursement is his actual, necessary traveling expense.

CHARLES E. HOUSTON,
Assistant Attorney General.
Winona County Attorney.
December 27, 1949. 124-J

156

County commissioner — Qualification — Drainage — County ditch—Commis-
sioner not to sit at hearing when financially interested in outcome of pro-
ceeding.

Question

If a county commissioner owns land directly affected by a ditch proceed-
ing, may he sit as a county commissioner in reviewing the petition, attend
hearings and vote for the establishment of the ditech or rejection of the
petition ?
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Opinion

The county boards of the several counties and the district court are
authorized to make all necessary orders for and cause to be constructed and
maintained public drainage systems. M. S. A. 106.021. So, it appears that
the powers of the county board in respect to county ditches are similar to
the powers of the district court in respect to judicial ditches. The board or
court determines the sufficiency of the petition in the proceedings. M. S. A.
106.101, subd. 3. The board or court has the same powers in making find-
ings and orders. Subd. 5. Both have the same power in respect to making
an order directing the engineer to make a detailed survey. M. S. A. 106.111.
Both the board and court have the power to direct the viewers to amend
the report. Sec. 106,191, subd. 2. They have like powers in respect to mak-
ing an order establishing the ditch. Sec. 106.201, subd. 2.

The governmental powers exercised in a drainage proceeding are the
police power, the power of eminent domain and the taxing power. Dun-
nell’s Digest, See. 2819. In the exercise of this power of eminent domain,
which reposes in the district court in a judicial ditch proceeding, if the
presiding judge were the owner of land to be taken, there would seem to
be no question that he would be disqualified to sit in a case involving his
own interests. M. S. A, 542.13. The statute does not apply beyond its
plain terms. It applies to judges. So, if the county commissioner is excluded
from sitting as a judge in his own case, it is not because of this statute
which disqualifies a judge of the distriect court who is interested in the
determination or who might be excluded for bias from acting therein as a
juror, but it plainly indicates the thinking of the legislature that no judge
shall try his own cause.

We find no similar statute which applies to county commissioners act-
ing in drainage proceedings. But, nevertheless, the reason behind the rule
for judges is an equally good reason in a case of a county commissioner
gitting as judge in his own cause. There is no difficulty in reaching a con-
clusion that common principles of justice forbid that a county commissioner
should sit in his official capacity to pass upon questions which will arise
before him as a public officer in which he has a personal, financial interest.

At various stages in a drainage proceeding, the law provides for a
hearing. When the hearing is to be before the county board, the point is
not debatable that any person interested is entitled to a fair hearing. Can
it be said that a person has a fair hearing when the tribunal with the power
of decision is financially interested in the outcome thereof ?

In U. 8. v. Reynolds, 2 Fed. Supp. 290, it was held that an alien in a
deportation proceeding did not have a fair hearing where immigration in-
spector who presided also planned investigation, procured evidence, exam-
ined government’s witnesses, cross-examined alien’s witnesses, testified, and
made findings and conclusions. It was further held in that case that it
cannot be said that there has been a fair hearing if hearing is conducted
in such manner or if practices are indulged in which lead to conclusion that
denial of justice may have resulted.
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In Tang Tun v. Edsell, 223 U. S. 673, it was stated that a fair hearing
is one in which authority is fairly exercised, “that is, consistently with the
fundamental principles of justice embraced within the conception of due
process of law.”

We may well pause here to inquire whether a county commissioner
sitting as a member of the county board in a hearing in which the com-
missioner is financially interested is a fair exercise of power. Is such exer-
cise of authority consistent with the fundamental principles of justice em-
braced within the conception of due process of law?

The exercise of authority in U. S. v. Reynolds, supra, was by a deporta-
tion agent, that is, an administrative officer. In the Reynolds case, the
court said that no judge of a court would for a moment think of presiding
under such circumstances and then inquired why an immigration inspector
should. The court inquired:

“Does the fact that he is an administrative and not a judicial offi-
cer, that his mind is untrained in legal proceedings make him less sus-
ceptible to be influenced by matters dehors the record? If so, it is a
sad commentary upon our judiciary and our time-honored judicial sys-
tem.”

And, again, the court said:

“The American idea of justice implies an unbiased presiding officer,
whether he be called judge, referee, commissioner, master, or inspector.
This was necessary to constitute a fair hearing.”

In American Jurisprudence, we read:

“An administrative hearing in the exercise of judicial or quasi-
Jjudicial powers must be fair, open, and impartial. The right to such a
hearing is an inexorable safeguard and one of the rudiments of fair
play assured to every litigant by the Fourteenth Amendment as a mini-
mal requirement. * * * When such a hearing has been denied, the
administrative action is void. The requirements of fairness are not
exhausted in the taking or consideration of evidence, but extend to the
concluding parts of the procedure as well as to the beginning and inter-
mediate steps.” 42 Am. Jur. Sec. 137, Public Administrative Law.

“Due process of law requires that a hearing in a judicial or quasi-
Jjudicial proceeding by administrative officers be by a fair and impartial
tribunal, and the common-law rule of disqualification applicable to
judges extends to every tribunal exercising judicial or quasi-judicial
functions. The rule has been applied or recognized in cases of revoca-
tion of licenses, removal of officers, the establishment of drainage dis-
tricts, eminent domain proceedings, and the making of local or special
assessments.” 42 Am. Jur., Public Administrative Law, Sec. 20.

In 17 Am. Jur., Drains and Sewers, Sec. 34, we read:

“While it is usually held that a judge is disqualified to preside at
the hearing of a petition to establish a drain or a drainage district if
he owns any real property within the area to be affected thereby, it
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seems that his disqualification does not extend to the performance of
ministerial acts after an order of establishment has been made. Thus,
it has been held that the mere fact that a judge who approved the
accounts of a board of drainage commissioners owned land affected by
the proceedings did not invalidate the order of confirmation. But
whether ownership of such property will disqualify an individual mem-
ber of a board from sitting at the hearing does not appear to be defi-
nitely settled. Although it has been intimated that a member would
not thereby be disqualified, there is well-reasoned authority to the con-
trary. Proceeding upon the theory that passing upon the petition is a
judicial act, it has been held that any board member who owns land
that will be affected by the decision has absolutely no right to vote,
even though the statute is silent on the subject. And still other courts
take the position that property ownership will not disqualify a member
of the board, if the act provides for an appeal from the decision.”

In Carr v. Duhme, 167 Ind. 76, 78 N. E. 322, 10 Ann. Cas. 967, it was
held that there being no statute prohibiting county commissioners from serv-
ing in matters in which they are interested, proceedings for the establish-
ment of a drain were voidable only, and not void because one of the com-
missioners before whom the proceedings were had was disqualified by inter-
est. In the course of the opinion in that case it was stated:

“It is an ancient maxim of the law that no man should be a judge
in his own cause, and this principle still prevails wherever judicial
tribunals are maintained. Winters v. Coons, 162 Ind. 26, 69 N. E. 458.
It is of such potent force that, under our Constitutions and enlightened
sense of justice, a legislative act which should undertake to make a
man arbiter of his own cause would be held void. Cooley’s Const. Lim.
(5th Ed.), §§ 403-410.”

The trend of this decision is that, although the board has jurisdiction,
such proceeding is erroneous and the procedure to correct the error is by
appeal. In this opinion, it is stated that:

“A proper sense of propriety should in all cases prevent a member
from acting in any proceeding to which he is a party, but if, disregard-
ing such disqualification in a matter over which the board has juris-
diction of the subject and the parties, he does participate in rendering
a judgment from which an appeal is allowed, his act and the action of
the board will not be void, but only voidable.”

In Stahl v. Board of Supervisors, 187 Iowa 1342, 176 N. W. 772, 11
A. L. R. 185, it was held that the constitutional guaranties recognize as a
primal necessity that there be laws providing impartial tribunals for the
adjudication of rights. In the Iowa case the board consists of three mem-
bers. Two members of the board were in disagreement and the third mem-
ber who was interested in the result cast the deciding vote. The opinion
comments that where one judges his own case, there is a lack of due process
of law.
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Consider the powers of the board. M. S. A. 106.021. It may dismiss the
proceeding. Sec. 106.061. It selects and appoints the engineer. Sec. 106.071.
It holds a hearing on the engineer’s preliminary report. Sec. 106.101. It
determines the sufficiency of the petition and at this time makes findings
if the petition is not dismissed. Those findings are conclusive as to the
sufficiency of the petition, the nature and extent of the proposed plan and
the need of a permanent survey. It appoints the viewers. Sec. 106.141. It
holds the final hearing on the engineer’s and viewers’ reports. Sec. 106.191.
It either dismisses or establishes the drainage system. Sec. 106.201. In
fact, it controls the procedure.

We bear in mind that a county ditch proceeding is one in rem, and the
order establishing the ditch has the same final and binding force as a judg-
ment in rem. By the order, a new status is created for the lands affected,
and where a benefit is derived and land is assessed for such benefit, it
becomes a property right appurtenant to the land, and not to be taken or
impaired even through governmental action, except by due process of law.
Lupkes v. Town of Clifton, 157 Minn. 493, 196 N. W. 666. So, we see that
such order has many of the attributes of a judgment of a court.

~ The drainage law makes no provision for the other members of the
county board taking action to exclude from participation at a hearing of
a member financially interested in the subject matter. But upon attention
of the interested member being called to the factual situation, I would
assume that when he is financially interested, he would stand aside. If not,
and someone else than he makes a point thereof and in some appropriate
manner brings it before the court, I should be inclined to the belief that
in the interest of a fair hearing, the court would say, as was said in the
case above cited, that such a hearing is not fair.

CHARLES E. HOUSTON,
Assistant Attorney General.

Kandiyohi County Attorney.
October 10, 1949, 90-B

157

Probation officer—Office—Telephone service—County board in its discretion
may furnish telephone service to probation officer whose office is situ-
ated in courthouse—M. S. A, 382.04, 375.14.

Question

“May the County of Kandiyohi pay for the installation and monthly
charges for a telephone for a State Parole and Probation Agent with
offices maintained in the Kandiyohi County Court House and who serves
the Probate and District Judges and Sheriff’s offices of several coun-
ties 7
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Opinion
Perhaps we should take a broad view of this qﬁestion.

In many counties, the county furnishes an office and office facilities to
the county agent. He is not a county officer. All counties furnish chambers
to the distriet judge and I presume that in many, if not most, counties he
is furnished a telephone. He is not a county officer. The law requires cer-
tain county officers to keep their offices at the county seat. It does not say
that they shall be at the courthouse. M. S. A. 382.04. Nevertheless, the
county furnishes offices to the county officers. See. 875.14 is authority to
the county board to provide offices at the county seat for the officers named
and to provide suitable furniture therefor, and to provide heat, light and
maintenance for the offices. It would seem to me that such provision in
the law is not for the benefit of the officer but for the benefit of the public.

The question for consideration does not involve supplying telephone
service to a county oflicer or employee but to one employed by the state
and for convenience, located in your county. It would appear that the fact
that this person is located in your county is because that is considered a
central location and it thus promotes the public convenience. This officer
cooperates with other public officers who serve your county. In order to
be efficient, of course, it is necessary that he be furnished telephone service.

The county board has general powers. M. S. A. 375.18 (2) gives it
power of management of the county business except as otherwise provided.
So, it appears to me that, if the county board considers that it is for the
best interests and for the convenience of the publie, including Kandiyohi
County, that the probation agent be furnished with an office in the court-
house with telephone service, it is within the authority of the county board
to say so. I should not consider the furnishing of the telephone service on
a different basis than the furnishing of adequate lighting or heat. I do
not mean to say that the board is obligated to furnish telephone service
or that it is even obliged to furnish him an office, but if it decides to do so,
there is nothing to prevent it from making the office efficient. It is my
opinion that it is a question for the board.

CHARLES E. HOUSTON,
Assistant Attorney General.
Kandiyohi County Attorney.
November 16, 1949, 104-B-8

158

Register of Deeds—Deputy—Salary — In counties having less than 75,000
inhabitants, county board may allow compensation for deputy register
of deeds without limitation.—M. S. A, 386.34, as amended by L. 1949,
c. 461 — Legislation — Two bills approved same day amending same
statute.
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Facts

L. 1949, c. 451 and c. 455, amend M. S. A. 386.34 and both were approved
April 15, 1949,

M. S. A. 386.34 is authority to the county board in any county having
a population of less than 75,000 inhabitants to “allow one deputy register
of deeds in such county compensation for services as such deputy.”

Prior to the 1949 session of the legislature, M. S. A. 386.34 specifically
provided that such allowance by the county board of compensation for such
deputy register of deeds in those counties! might not exceed the sum of
$900 per year.

Question

Did the 1949 legislature remove the $900 limitation formerly prescribed
by M. S. A. 386.34, so that the county board of a county having a popula-
tion of less than 75,000 may now allow one deputy register of deeds in such
county compensation for services as such deputy without regard to the $900
limitation ?

Opinion
The question is answered in the affirmative.

M. S. A. 386.34, as amended by L. 1949, c. 451, so far as here pertinent,
reads:

“The county board of each county having a population of less than
76,000, may by written order to be filed in the office of the county audi-
tor allow one deputy register of deeds in such county compensation for
services as such deputy to be fixed by the board and specified in said
order, * * * »

Thus, L. 1949, c. 451, substituted the words above underscored, “to be
fixed by the board and specified in said order” for and in place of the words
“not exceeding $900 per year” found in M.S.A. 386.34 immediately before
its amendment by L. 1949, e. 451. L. 1949, c. 451, was passed by the House
on April 6, 1949, and by the Senate on April 8, 1949, and was approved by
the Governor on April 15, 1949.

If we stopped at that point, there would be no question but that the
legislature had effected a removal from M. S. A. 386.34 of its former $900
limitation. The only new matter in the bill which ultimately became c. 451,
as indicated by the use of italics in that bill, was the phrase “to be fixed
by the board and specified in said order.”

L. 1949, c. 455, also amends M. S. A. 386.34, but the purpose of the
amendment by c¢. 455 was different from that sought to be accomplished
by e. 451,

1Another provision of M. S. A. 386.34 preseribes that in certain eounties having a certain num-
ber of townships and a population of not less than 30,000 and not more than 85,000, such
compensation may not exceed $2,000 per year. That provision is immaterial to your inquiry.
This opinion does not apply to counties within the limited classification of that provision, nor
to counties within the limited classification contained in the last sentence of L. 1949, c. 455,

.
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C. 455 added to the former provisions of M. S. A. 386.34, as evidenced
by the italicized matter in the bill which ultimately became e¢. 455, the fol-
lowing sentence:

“In each county containing less than 15 full and fractional congres-
sional townships, and having more than 16,000 and less than 19,000
inhabitants according to the 1940 federal census, and having an assessed
valuation of less than $7,000,000, exclusive of moneys and credits, the
county board may by written order to be filed in the office of the county
auditor allow one deputy register of deeds in such county compensa-
tion for services as such deputy not exceeding $1,500 per year.”

In preparing the bill which ultimately became ec. 455, the authors
thereof prefaced the last above quoted sentence with the former language
of M. S. A. 386.34 containing the $900 limitation, without reference to the
contents of the bill which ultimately became c. 451. But it is safe to assume
that the legislature, in enacting c. 455, considered that it was acting only
upon the italicized matter in that bill which became ¢. 455, and that matter
was the last above quoted provision, applicable to counties of more than
16,000 and less than 19,000 inhabitants.

C. 455 was passed by the House on April 8, 1949, and by the Senate
on April 9, 1949, and was approved by the Governor, as was c¢. 451, on
April 15, 1949, C. 451 nowhere refers to other amendments of the 1949
legislature affecting M. S. A. 386.34, and c. 456 makes no reference what-
ever to the amendment thereof effected by c. 451.

Under these circumstances, the following rule of construction, expressed
in M. S. A. 645.33, is applicable:

“When two or more amendments to the same provision of law
are enacted at the same or different sessions, one amendment over-
looking and making no reference to the other or others, the amendments
shall be construed together, if possible, and effect be given to each. If
the amendments be irreconcilable, the latest in date of final enactment
shall prevail.”

The two amendments here involved are not irreconcilable. In e¢. 451
the legislature was dealing with the question of the removal from the statute
of the then existing $900 limitation. In c. 4556 the legislature was dealing
with the question of the advisability of authorizing county boards in coun-
ties having more than 16,000 and less than 19,000 inhabitants and contain-
ing 15 full and fractional congressional townships to allow compensation
to one deputy register of deeds in such counties compensation for services
not exceeding $1,500 per year.

Unquestionably the legislature, in acting upon c¢. 451, was not aware
of the existence of the apparent conflict between that bill and the unitali-
cized matter in the bill which ultimately became c. 455.

Accordingly, the amendments should be construed together and effect
be given to each.
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In Ausman v. Hoffmann (1940), 208 Minn. 13, 292 N. W. 421, we find
the following:

“It is undisputed that both c. 401 and c. 430 were enacted on the
same day and, insofar as it appears, were approved by the governor
at the same time. * * * We think, however, that the legislature was
not aware of the existence of such conflict, and we prefer to apply the
rule of Halverson v. Elsberg, 202 Minn. 232, 233, 277 N. W. 535, that
‘two acts passed, approved, and effective the same day are to stand
together and be harmonized.

“Our attention has been called to a statement in 59 C. J., p. 1053,
§ 622 (c), which supports this view and which reads:

“‘The rule that statutes in pari materia should be construed to-
gether applies with peculiar force to statutes passed at the same ses-
sion of the legislature; especially where they are passed or approved
on the same day, * * * It is to be presumed that such acts are imbued
with the same spirit and actuated by the same policy, and they are to
be construed together as if parts of the same act. They should be so
construed, if possible, as to harmonize, and give force and effect to the
provisions of each; * * * °.”

While c. 451 and c. 4556 were not passed on the same day, both were
approved by the Governor on the same day and became effective at the
same time.

My opinion that the rule of the Ausman case is applicable to the situa-
tion here dealt with is fortified by the circumstance that the editor of
M. 8. A,, in editing the amendments of M. S. A. 386.34 made by the 1949
session, deletes the $900 limitation and inserts in lieu thereof the following
language of c. 4561: “to be fixed by the board and specified in said order”;
and also carries in that amended section the provision hereinabove quoted
found in c. 455 and applicable to counties of more than 16,000 and less than
19,000 inhabitants. See M. S. A., Pamphlet No. 4, June 1949, under § 386.34.

Accordingly, in your county the county board is authorized to allow
one deputy register of deeds compensation for services as such deputy in
an amount to be fixed by the board and specified in said order.

LOWELL J. GRADY,
Assistant Attorney General.

Waseca County Attorney.
July 12, 1949, 373-A-2
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159

Register of Deeds—Fees—Veterans service records—Claims against county
for fees for furnishing veterans certified copies should be presented to
the county board for allowance—M. S. A. 375.18 (1), 386.20.

Facts

M. S. A. 386.20 provides that in any county where the compensation
of the register of deeds consists of fees only, the register of deeds shall
be entitled to a fee of 60c for recording a certificate of discharge from
the United States Army, the United States Navy and the United States
Marine Corps, which shall be paid by the county upon presentation of a
verified claim by the register of deeds.

Question

Do bills, presented by the register of deeds for issuing certified copies
of veterans’ discharge which have been recorded pursuant to M. S. 386.20,
have to be allowed by the county board, or may the county auditor pay the
same immediately to the register of deeds without having the same pre-
sented to the county board and allowed as county bills?

Opinion
M. S. A. 375.18 gives the power to the county board to examine and
settle all accounts of the receipts and expenses of the county, and to exam-
ine, settle, and allow all accounts, demands, and causes of action against
the same, and, when so settled, to issue county orders therefor, as pro-
vided by law.

The account of the register of deeds is one to be audited by the board
under this authority. I do not see that the section of the statutes first cited
herein applies. That relates to fees for recording, not fees for certified copies
of records.

CHARLES E. HOUSTON,
Assistant Attorney General.
Brown County Attorney.
October 21, 1949. 373-B-10

160

Register of Deeds—Recording—Contract for deed—Cancellation proceedings
—Original contract for deed not entitled to record as part of cancella-
tion proceedings without payment of taxes.

Facts

“The Vendor and the Vendee entered into a Contract for Deed on
September 1, 1949, By the terms of the Contract for Deed the Vendee
is entitled to possession on the date of the contract. Vendee agrees to
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pay the taxes due and payable in the year 1950. Vendee defaults on a
condition in the Contract for Deed and Vendor proceeds to cancel the
contract, which necessitates * * * paying the mortgage registry tax
thereon * * * | The taxes for the year 1949 due and payable in 1950
have not been paid and so the Treasurer and the County Auditor cannot
certify on the Contract for Deed as required by Sections 272.12 and
272.13 of Minnesota Statutes 1945. The contract for Deed is presented
to the Register of Deeds for record, with the endorsement of the County
Treasurer and the County Auditor thereon showing payment of the
required registration tax but without certificates by the County Treas-
urer and the County Auditor of the payment of the taxes on the prop-
erty described in the Contract for Deed.

“There is presented at the same time, but not physically attached
thereto a Notice of Cancellation of Contract for Deed, directed to the
Vendee, with Return of Service by Sheriff, duly executed, and Affidavit
of Failure to Comply with Notice, executed by the Vendor. This Notice,
Return of Service, and Affidavit of Failure to Comply with Notice are
in one instrument, on a form printed by a printer of legal form and
stationery.”

Question

“May the Register of Deeds accept the Contract for Deed for re-
cording or must he refuse it until the certificates of the County Treas-
urer and the County Auditor showing payment of the taxes are en-
dorsed thereon?”

Opinion

The register of deeds should refuse to receive or record the contract for
deed (as distinguished from the notice of the cancellation proceedings of it)
unless the contract for deed bears the auditor’s certificate showing that the
taxes have been paid.

M. S. A, 272.12 provides, in substance, that, when “a deed or other
instrument conveying land * * * is presented to the county auditor for
transfer,” it is the duty of the county auditor to certify * ‘taxes paid and
transfer entered’,” if the taxes have been paid, or *“‘paid by sale of land
deseribed within’; and, unless such statement is made upon such instrument,
the register of deeds * * * shall refuse to receive or record the same.”

M. S. A. 507.01 defines the word “conveyance.” As so defined, it includes
every instrument in writing “whereby any interest in real estate is created,
aliened, mortgaged, or assigned or by which the title thereto may be affected
in law or in equity, except wills, leases for a term not exceeding three
vears, and powers of attorney.” A contract for deed is clearly a conveyance
within the meaning of this statute and is “an instrument conveying land”
within the meaning of M. S. A. 272.12. Prior to the consummation of the
statutory cancellation proceedings the vendor held the legal title, and the
vendee the equitable title. The equitable title of the vendee was conveyed
to him by and through the contract for deed.
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The difficulty presented by your question stems from the circumstance
that, if the cancellation proceedings were valid and effective, the contract
for deed and the equitable title of the vendee derived thereunder were ter-
minated prior to the time that the contract for deed, together with the
record of the cancellation proceedings terminating it, was tendered to your
register of deeds for record, and at the time of such offering for record
the contract for deed, if terminated, did not represent an “instrument con-
veying land.” On the other hand, if the cancellation proceedings were
invalid or ineffective, the contract for deed has not been terminated, mor
the equitable title of the vendee thereunder extinguished. In that event,
clearly the contract for deed was at the time it was offered for record, and
still is, an “instrument conveying land.” A violation by the register of
deeds of the provisions of M. S. A. 272.12 is made a criminal offense. The
register of deeds, in the face of such consequences incidental to violation,
is not to be put in the hazardous position of judging whether the cancella-
tion proceedings were or were not effective. We take it from the tenor of
your inquiry that the cancellation proceedings by the vendor were had pur-
suant to the provisions of M. S. A. 559.21. That statute, so far as here
pertinent, provides:

“ ® * * A copy of the notice with proof of service thereof, and
the affidavit of the vendor, his agent or attorney, showing that the
purchaser has not complied with the terms of the notice, may be re-
corded with the register of deeds, and shall be prima facie evidence of
the facts therein stated; * * * »

The law permits the register of deeds to record only those instruments
which under the law are entitled to record. The above quoted portion of
M. S. A. 559.21 specifies what instruments may be recorded with the register
of deeds in evidence of the statutory cancellation proceedings had under
M. S. A. 559.21. Those instruments do not include the contract for deed
which is the subject of the cancellation proceedings. It is to this statute
that the register of deeds must look for his authority in the case presented
by your inquiry. I do not mean to say that a contract for deed which is the
subject matter of statutory cancellation proceedings under M. S. A. 559.21
may not be entitled to record; it is, when it bears the auditor’s certificate
prescribed by M. S. A. 272.12.

I have not overlooked the Attorney General’s opinion dated July 13, 1927
(file 373b-9e), wherein it was held that, where a copy of a contract for deed
was incorporated in and made a part of the affidavit of the vendor of
default referred to in M. S. A. 559.21, the copy of the contract for deed as
so incorporated in the affidavit of default was not a “deed or other instru-
ment conveying land.” That opinion, however, was expressly limited in its
scope by virtue of the circumstance that there a copy of the contract was
incorporated in and made a part of the vendor's affidavit of noncompliance.

J
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In the situation presented by you the contract for deed itself is being ten-
dered for record, and it was not, and is not, incorporated or made a part of
the vendor’s affidavit of noncompliance.

LOWELL J. GRADY,
Assistant Attorney General.

Kandiyohi County Attorney.
March 30, 1950, 873-B-9-E

161

Register of Deeds—Recording—Mortgage—Auditor’s Certificate as to real
estate taxes—M. S. 1949, §§ 272.12, 507.01.

Question

Whether or not a mortgage must have the auditor’s certificate show-
ing taxes as having been paid as a condition precedent to the recording of
the mortgage.

Opinion

Minnesota Statutes 1949, Section 272.12, provides that “When a deed
or other instrument conveying land * * *is presented to the county auditor
for transfer, * * * he shall transfer the land upon the books of his office,
and note upon the instrument, over his official signature, the words, ‘taxes
paid and transfer entered,” * * * )’

Any instrument which transfers title to land which the auditor is re-
quired to transfer upon the books of his office cannot under above quoted
provision be recorded unless a statement of the auditor that taxes have
been paid and transfer entered appears thereon.

The definition of the word “conveyance” in Minn. St. 1949, Sec. 507.01,
applies to the use of that term in Chapter 507. The practical construction
of many years has been to the effect that the words “conveying land” as
used in Section 272.12 do not apply to mortgages. A contract for deed to
which you refer transfers an equitable title to the purchaser of the land.
A mortgage transfers no title.

In the case of Krahmer v. Koch, 216 Minn. 421, 423, 18 N. W. 2d 370,
the court said:

“A real estate mortgage is a lien under our law; * * *

There is, therefore, through the execution of a mortgage, no transfer of
title to the mortgagee that requires the auditor to transfer the land de-
scribed therein upon the books of his office. A registration tax must, of
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course, be paid prior to the recording of the mortgage, but payment of
taxes on the real estate itself described therein is not, in my opinion, neces-
sary prior to the recording thereof.

J. A. A. BURNQUIST,
Attorney General.

Kanabec County Attorney.
June 6, 1950. 373-B-16

162

Sheriff —Fees—Duty to report fees received under M. S. A. 382.05.

Questions

1. Whether, under M. 8. A. 382.05, the sheriff must report fees received
by him for services within his county of summonses and other papers
in civil actions.

2. Whether M. 8. A. 382.05 applies to fees received by the sheriff for
services of papers in civil actions in counties in which he is not an
officer.

Opinion
The first question is answered in the affirmative.

Under M. S. A. 382.05 the duty devolves upon every county official to
make and file an annual written statement “showing in detail the amount
of all fees, gratuities, and emoluments of whatever nature received by him
as such official, or in connection with his official work, during the preceding
calendar year.”

Where proof of service of the papers served may be made by the sheriff’s
certificate, fees received for such services are within the purview of M. S. A.
382.06 and must be reported.

The second question is answered in the negative.

In serving a summons or other paper in a civil action in a county of
which he is not an officer, a sheriff acts in an individual, and not an official
capacity. The service of such papers under those circumstances is not prov-
able by the certificate of the sheriff, but only by his affidavit. Fees re-
ceived by him for such services outside the county of which he is the
sheriff are not within the intendment of M. S. A. 382.05.

LOWELL J. GRADY,
Assistant Attorney General.

Yellow Medicine County Attorney.
March 23, 1949. 390-C-1
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ORDINANCES

163

Building permits—State of Minnesota, in constructing through its contractor
state buildings, is not amenable to local zoning ordinances — M. S. A.
645.27, L. 1947, ch., 534, § 1, subd. 1.

Facts

“The City of Hastings, Minnesota, has an Ordinance which provides
that no building shall be erected or altered within the City unless a
building permit is issued and provides for the sum to be paid for such
permit and for penalties for not conforming with the ordinance.

“The Hastings State Hospital is within the City limits of the City
of Hastings, and new buildings are being erected at the Hospital with-
out a building permit in violation of the City Ordinance. The contrac-
tors take the position that the State has the power to do so and that
the City has no power to regulate the building of State Buildings within
the City limits, and that the Ordinance would not apply to State Build-
ings.”

The pertinent provisions of the ordinance here involved are found in
Article I, Section 2, thereof, as amended on March 7, 1949, reading as fol-
lows:

“No building permit or certificate of occupancy shall be issued
excgept where the provisions of this ordinance are complied with. No
building or structure shall be erected, added to or altered until there
has been filed with the City Building Inspector a plan in duplicate
drawn to scale showing the actual dimensions * * * of the building and
accessory buildings to be erected and such other information as may
be deemed necessary to determine and provide for the enforcement of
this ordinance. One copy of such plans shall be returned when approved
by the City Building Inspector to the owner upon the payment by him
of a fee of $1.00 for the first $1,000.00 building valuation and 25 cents
for each additional $1,000.00 of valuation.”

The improvement and addition to the State Hospital at Hastings, in-
volved in your inquiry, is being prosecuted by the State of Minnesota pur-
suant to direct authorization by the legislature. L. 1947, ch. 534, § 1, subd. 1.
This construction work is being done pursuant to the Standard General
Specifications for Contract Work prescribed by the Department of Admin-
istration of the State of Minnesota.

Question

Do the above quoted provisions of the Zoning Ordinance of the City of
Hastings apply to the construction work now being prosecuted by the State
of Minnesota, through its contractor, in the improvement and addition to
the Hastings State Hospital ?
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Opinion
The question is answered in the negative.

Dispositive of the issue presented by your inquiry is the reasoning
found in the case of City of Milwaukee v. McGregor, 141 Wis. 35, 121 N. W.
642. That was an action by the City of Milwaukee against the members of
the Board of Normal School Regents of the State of Wisconsin, their con-
tractors and architect, to prevent continuation of the erection of a normal
school building in the City of Milwaukee which had been partially con-
structed by them, upon the ground that a building permit had not been
obtained from the plaintiff pursuant to the ordinances of said city, without
which such erection was claimed to be unlawful.

There the Supreme Court of Wisconsin said:

“So the question comes down to whether the ordinary charter and
ordinance regulations of a city requiring submission to local supervision,
as regards the manner of constructing, altering and repairing buildings,
have any application to state buildings. That must be answered in the
negative. It is plainly so ruled by the familiar principle that statutes,
in general terms, do not apply to acts of the state. Moreover, express
authority to a state agency to do a particular thing in a particular
way supersedes any local or general regulation conflicting therewith.”

And, further:

“The infirmity of appellant’s position has been, from the first, in
supposing that the state, in respect to constructing a building in the city
of Milwaukee, has no more free hand than a private person or corpora-
tion, while the fact is that the people of the state in their sovereign
capacity, except as restrained by some constitutional limitation, and
there is none in this case, is as exempt from mere general or local
laws as the king was of old in the exercise of his sovereign prerogatives
as ‘universal trustee’ for his people. So it has been said, ‘The most
general words that can be devised (for example, any person or persons,
bodies politic or corporate) affect not' the sovereign ‘in the least, if

they may tend to restrain or diminish any of his rights and interests.’

So general prohibitions, either express or implied, apply to all private

parties but ‘are not rules for the conduct of the state’.”

The legislative act authorizing this particular improvement does not
provide that the State of Minnesota should be bound by the local zoning
ordinance. Cf. M. S. A. 645.27.

Applying the foregoing to your inquiry, it is plain that the State of
Minnesota and its contractor in the construction of this state building are
not amenable to the Zoning Ordinance of the City of Hastings.
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See also Salt Lake City v. Board of Education, 52 Utah 540, 1756 P. 6564;
Kentucky Inst. v. Louisville, 123 Ky. 767, 97 S. W. 402.

LOWELL J. GRADY,
Assistant Attorney General.
Hastings City Attorney.
July 5, 1949. . 59-A-9

Note: Subsequent to this opinion there was filed in the office of the Clerk of the District
Court of Ramsey County in case No. 273836 a decision of Judge Loevinger inconsistent
with the foregoing opinion.

164

Zoning — Residential districts — Restrictions — Cities — Second class—May
adopt zoning ordinance, which need not cover entire municipal area—
such ordinance must be reasonable and not arbitrary — M. S. A. 462.05,
462.06, 462.07.

Questions

“Would it be necessary to impose the same restrictions upon all
residential districts similarly situated so as to conform to the uniform-
ity requirement? Also would it be necessary that the city be zoned so
as to make these restrictions applicable to all such similar districts?”

Opinion

A categorical answer to these questions cannot be given. Certain well
recognized legal principles will be stated for the guidance of the city, and
by which the validity of any zoning ordinance enacted should be tested.

The city is authorized under §§ 462.05, 462.06, and 462.07, to adopt a
zoning ordinance for the purpose of regulating the location, size, use, and
height of buildings, the arrangement of buildings, and the density of popu-
lation within the city. It may adopt different regulations for various dis-
tricts within the city.

We believe that factual conditions such as lot sizes, topography, popu-
lation, and other factors would justify the imposition of different restric-
tions and regulations within the entire residential area of the city. Whether
such different restrictions and regulations within the residential area of the
city would be valid ean be determined only from all of the facts to which
certain well recognized principles should be applied. The ordinance must
be reasonable and not arbitrary. Modern Box Makers, Inc., 217 Minn. 41, 49,
13 N. W. 2d 731, and cases cited.

The city may impose reasonable restrictions and make reasonable regu-
lations in respect to the use which all owners may make of their property,
which tend to promote the general well-being so as to secure to others
that use and enjoyment of their own property to which they are lawfully
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entitled. However, when the city, in the exercise of its legislative power,
attempts to forbid the owner from making a use of his property which is
not harmful to the public and does not interfere with the rightful use and
enjoyment of the property of others, it then invades property rights secured
to the owners by both the state and federal constitutions. State ex rel.
Roerig v. City of Minneapolis, 136 Minn. 479, 162 N. W. 477, State ex rel.
Lachtman v. Houghton, 134 Minn. 226, 1568 N. W. 1017, Meyers v. Houghton,
137 Minn, 481, 163 N. W. 754.

The author in McQuillin Municipal Corporations, Vol. 3, Section 1031,
states:

“Zoning regulations, like the exercise of the police power in all
respects, and, indeed, all action by the city under a general grant of
power, must be reasonable, which means that no discriminations are
permitted; all must be afforded equal protection of the law; and any
classification adopted as a ground for different regulations must rest
upon reason and the classification must treat all whose property is in
the same, or substantially the same, condition alike, to the end that all
will be accorded duwe process of law and equal protection of the laws
as the Constitution requires. If the regulations are the same through-
out the city no constitutional objection can be interposed, provided they
are reasonable and within the range of the police power, but when
they vary in different parts of the municipal area, they may or may
not be constitutional. This will depend upon the facts of each particu-
lar case.”

While the zoning plan and the classification adopted must be reason-
able and not arbitrary, the zoning ordinance need not cover the entire munie-
ipal area. Horan v. Koehler, 282 N, Y. 573, 24 N. E. (2) 989.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.
St. Cloud City Attorney.
March 30, 1949. 59-A-32

PUBLIC SAFETY

165

Fire Departments — Equipment — Relief association fund — Proceeds from
insurance premium tax received under M. S. 1949, 69.03 or from tax
levied under 424.30 may not be used for purchase of fire fighting equip-
ment in municipality having organized firemen's relief association.

Facts

“The articles of incorporation of a volunteer firemen’s relief asso-
ciation located within a village, provide that the general purpose shall
be to pay to its members in case of sickness or disability, such benefits
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and for such times as may be prescribed by its by-laws, and to pay
death benefits in event of death of a member, to pay a service pension
upon retirement, and to raise funds for such purposes, receive dona-
tions, and receive such sums as may be paid over from time to time by
the State of Minnesota or the municipality. They contain no provision
mentioning the purchase of equipment or trucks, ete.”

Question

May the relief association involved use the two per cent insurance pre-
mium tax paid by insurance companies and received from the state auditor
pursuant to M. S. 1949, Sec. 69.03, “for the purchase of fire fighting equip-
ment, such as trucks, ete.”?

Opinion
The question is answered in the negative.

M. S. 1949, Sec. 69.04, specifically directs that the amount received from
the state auditor pursuant to 69.03 “shall be kept as a special fund, and
disbursed only” for the purposes specifically enumegated in 69.04. It is only
in municipalities “which have no organized firemen’s relief association” that
the funds derived under 69.03 may be used “for the equipment and mainte-
nance of such department and for construction, acquisition, or repair of
buildings, rooms, and premises for fire department use.” See 69.04 (2). In
the village involved in your inquiry, however, there is an organized fire-
men’s relief association, and, consequently, 69.04 (2) is not applicable.

Prior to the enactment of L. 1943, ¢. 323, the funds received by any
municipality pursuant to 69.03 could be disbursed, under 69.04, for “the
equipment and maintenance of such department and for construction, acqui-
sition, or repair of buildings, rooms, and premises for fire department use
or otherwise.” See M. S. 1941, Sec. 69.04 (2). M. S. 1941, Sec. 69.04 (2),
next above quoted, was deleted by L. 1943, c¢. 323, Sec. 2. Notwithstanding
the deletion so effected by L. 1943, c. 323, Sec. 2, the funds received by the
municipality pursuant to 69.03, as well as the funds received from the taxes
authorized to be levied under 424.30, could be disbursed, prior to the enact-
ment of L. 1945, ¢. 206, by the board of trustees of the firemen’s relief
association under the provisions of M. S. 1941, Sec. 424.31 for “the equip-
ment and maintenance of such department and for the construction, acqui-
sition, or repair of buildings, rooms, and premises for fire department use
or otherwise.” See M. S. 1941, Sec. 424.31 (5). By L. 1945, ¢. 206, clause
(5) of M. S. 1941, Sec. 424.31, next above quoted, was deleted, and since
the enactment of L. 1945, ¢. 206, there is no authority for the relief associa-
tions in municipalities having an organized firemen’s relief association to
disburse funds received under 69.03 for the purchase of fire fighting equip-
ment, such as trucks or other equipment of a fire department.

Question

May the relief association funds received from the tax levy for the fire
department relief fund levied pursuant to M. S. 1949, Sec. 424.30, be used
for the purchase of fire fighting equipment, such as trucks, ete.?

7
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Opinion
This question is likewise answered in the negative.

The funds derived from the collection of the tax for the fire department
relief fund authorized by M. S. 1949, Sec. 424.30, constitute a special fund
and cannot be disbursed for any purpose except those specifically enumerated
in M. S. 1949, Sec. 424.31. Use of such funds for “the equipment and main-
tenance of such department and for the construction, acquisition, or repair
of buildings, rooms, and premises for fire department use” is not one of
the purposes expressly enumerated in M. S. 1949, Sec. 424.31. The authority
which existed under M. S. 1941, Sec. 424.31, to use the taxes received under
424.30 for equipment and maintenance purposes was taken away by the
legislature in its enactment of L. 1945, ¢. 206.

Question

Whether an amendment of the articles of incorporation of the relief
association involved so as to authorize the use of the proceeds from either the
insurance premium tax received under M. S. 1949, Sec. 69.03 or the tax
levied and received under 424.30 for the purchase of fire fighting equipment,
such as trucks, etc., would be effectual to accomplish that purpose.

Opinion
This question is answered in the negative.

The purposes for which the proceeds from the insurance premium tax
may be used are delimited by M. S. 1949, Sec. 69.04. The purposes for
which the proceeds from the tax levied under Sec. 424.30 may be used are
prescribed by 424.31. Any amendment to the articles of incorporation pur-
porting to authorize a use or purpose different from that prescribed by the
statutes would be wholly inoperative.

LOWELL J. GRADY,
Assistant Attorney General.
Wadena County Attorney.
December 13, 1950. 688-C-1

166

Police — Broadcasting station — When county may cooperate with a city
therein in the erection and operation of a broadcasting station the serv-
ices of which are to be made available to police of the city and the
sheriff of the county—M. S. 1949, 387.03, 471.59.

Facts

The county of Washington and the city of Stillwater have been consid-
ering the purchase and maintenance of a joint police radio broadcasting
station for the joint use of the patrol cars of the sheriff’s office and the city
police.
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Question

Does the county of Washington have the right to purchase and main-
tain a broadcasting station for the use of the sheriff in policing the county,
and if so, may this be done in cooperation with the city of Stillwater by a
joint operation?

Opinion

It is the duty of the sheriff to keep and preserve the peace of the
county for which purpose he may call to his aid such persons or power of
his county as he deems necessary. He shall also pursue and apprehend all
felons and “perform all of the duties pertaining to his office, including
searching and dragging for drowned bodies and searching and looking for
lost persons.” M. S. 1949, 387.03.

In In re Removal of Mesenbrink as Sheriff, 211 Minn. 114, 300 N, W, 398,
the court said:

“ % % * Ag sheriff he has a duty to be active and vigilant and to
use all proper efforts to secure obedience to the law.”

Again, it said:

“ * % * It is the duty of the sheriff and police officers generally
to enforce those laws which the people have enacted for the protection
of their lives, persons, property, health, and morals, including the laws
for the observance of the Sabbath.”

In an opinion dated July 14, 1947 (File 733), the Attorney General said:

“The sheriff has the general responsibility for enforcing the crimi-
nal laws throughout his county. It is his duty, so far as available means
permit, to take the initiative in law enforcement without waiting for
complaints, to investigate conditions respecting observance of the laws,
to take such action as circumstances may require for the prevention
of violations, to arrest offenders when sufficient grounds appear, to
swear to criminal complaints when he has sufficient knowledge of the
facts, and to investigate criminal cases and secure evidence for the
prosecution thereof. Anyone may report a law violation to the sheriff,
who should make such investigation and take such action as the case
may require.”

As civilization advances, the law changes. As conditions change, neces-
sity requires that the law shall change to meet conditions. The use of
motor vehicles has revolutionized transportation. Highways today bear lit-
tle resemblance to the highways of fifty years ago. As Judge Mitchell, in
Cater v. N. W. Telephone Exchange Co., 60 Minn. 539, 543, 63 N. W. 111,
said:

“ % % % In the most primitive state of society the conception of a
highway was merely a footpath; in a slightly more advanced state it
included the idea of a way for pack animals; and, next, a way for vehi-
cles drawn by animals,—constituting, respectively, the ‘iter,’ the ‘actus,’
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and the ‘via’ of the Romans. And thus the methods of using public
highways expanded with the growth of civilization, until today our
urban highways are devoted to a variety of uses not known in former
times, and never dreamed of by the owners of the soil when the public
easement was acquired. * * *

And that decision was written in 1895, before general use of motor vehi-
cles. With the changed highways and the changed means of transportation,
with the duty imposed upon the sheriff to keep the peace of the county,
to pursue and apprehend felons and to perform all the duties pertaining to
his office, must he use tools identical to those in use by sheriffs at the be-
ginning of the century? Do we, as individuals, use the same tools and
implements in the prosecution of our business, which our grandfathers -
used? Today, when an escaping felon has the means available to him to
escape from most any county in the state in less than an hour, must the
sheriff use a means of pursuit such as his predecessors used at the begin-
ning of the century?

We come then to the point whether it is reasonably necessary in the
performance of the duties of the sheriff that he be afforded such reasonable
facilities as will enable him to efficiently perform his duties. He cannot be
expected to furnish equipment reasonably required for the performance of
such duties at his own expense. So, if the equipment is reasonably required,
it appears that the county board should furnish such equipment to him at
the expense of the county. Whether the equipment is required to enable
the sheriff to perform his duties is not a question of law but one of fact.
It is a question for the county board to decide. If the county board shall

decide that such equipment is necessary, then the board has power to pro-
vide it. M. S. 1949, 375.18, subd. 2. That would appear to dispose of the
question whether the county can furnish a broadecasting station.

M. S. 1949, 471.59, is authority to two or more governmental units, by
agreement entered into through action of their governing bodies, to jointly
or cooperatively exercise any power common to the contracting parties or
any similar powers, including those which are the same except for the ter-
ritorial limits within which they may be exercised. So, if the city of Still-
water has the power to do the things proposed and if the county board of
Washington County shall determine that it is reasonably necessary that the
facilities mentioned be made available to the sheriff for his use in the dis-
charge of his duties, then it is my opinion that your question requires an
affirmative answer.

CHARLES E. HOUSTON,
Assistant Attorney General.

Washington County Attorney.
September 1, 1950. 785
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PUBLIC UTILITIES

167

Bus lines — Villages — In the absence of statute, village is without authority
to own and operate bus line within or without the village limits or to
assist a private concern in the operation thereof.

Questions

1. Can the Village of Edina use public funds to own and operate a bus
system within the limits of the village?

2. Can the Village of Edina use public funds to own and operate a bus
system within the village and also within adjoining municipalities ?

3. Can the Village of Edina use public funds to assist a privately oper-
ated bus system within the limits of the village?

Opinion
Each of the foregoing inquiries is answered in the negative.

Villages have only such powers as are expressly conferred by statute
or which are necessarily implied from those powers which are expressly
conferred. We are unaware of any statutory provision, either expressed
or implied, which would empower the village to either own and operate a
bus system or to contribute financially to the support of a privately operated
bus system. :

It may be most desirable that the Village of Edina provide a bus trans-
portation system or use public funds to assist a private concern in providing
the same. The question submitted, however, relates to the power of the
village and in the absence of statutory authority, the village lacks the power
regardless of the desirability of the undertaking. See MecQuillin, Municipal
Corporations, 3rd Ed., Vol. 12, § 35.11.

JOSEPH J. BRIGHT,
Assistant Attorney General.

Attm:ney for Village of Edina.
December 18, 1950. 469-C

168

Electricity — Contract — Bid — Rates — Village code — Power of village
to contract with public service corporation for furnishing electrical
energy to village and inhabitants does not expressly include power to
regulate rates, but regulation of rates may be reserved in contract —
Bids need not be called for by village before granting contract involving
franchise and rates with public service corporation for supplying elec-
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trical energy — M. S. A. 300.03; 300.04; 412.221, subd. 7; 412.311 —
Following opinions of Attorney General distinguished: Opinion 108, 1940
Report; Opinion 160, 1946 Report.

Facts

“The Minnesota Power and Light Co. of Duluth has been furnishing
the Village of Aurora and its inhabitants electricity under a purported
franchise which expires June 1, 1950. The Village and the company are
now negotiating for the renewal of such franchise for another term of
years.

“Upon reading of the new Village Code I find nothing therein which

_ grants the Village Council authority to enter or grant franchises for

the furnishing of electricity and power to the Village and its inhabitants.

Section 29, Subd. 7, Chapter 119, Laws of Minnesota for 1949, provides:

‘The Village council shall have power * * * to contract with anyone

engaged in the business of furnishing gas or electric service for the
supply of such service to the Village and its inhabitants.’

“The Village does not wholesale electricity but it is furnished direct
to the inhabitants by the power company.”

Question 1

“Has the Village council authority to grant a franchise by ordinance
to the Minnesota Power and Light Co. for the furnishing of electricity
and power to the Village and its inhabitants or must such authority be
by contract as provided for in Chap. 119, Laws of Minnesota for 1949 7"

Opinion

L. 1949, ¢. 119, § 29, subd. 7, to which you refer, is now coded as M. S. A.
412,221, subd. 7. This provision of the statute, pertinent to your inquiry, is:

“The village council shall have power * * * to contract with any-
one engaged in the business of furnishing gas or electrie service for the
supply of such service to the village and its inhabitants.”

Your attention is directed to the provisions of M. S. A. 300.03. This
statute, in substance, authorizes the organization of corporations for the
performance of public services, among which is the furnishing of light, heat,
or power for public or private use. The statute then prescribes, so far as
material to your question, that:

“% #% * No corporation so formed shall construct, maintain, or operate
¥ % % any * * * pipe line, or other conduit * * * in or upon any street,
alley, or other public ground of a city or village, without first obtaining
from the city or village a franchise conferring such right and compen-
sating the city or village therefor.”

M. S. A. 300.04 provides in its part pertinent to your inquiry:
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“* * * Every such corporation [public service corporation] obtaining
a franchise from a city or village shall be subject to such conditions and
restrictions as from time to time may be imposed upon it by such
municipality.”

The foregoing quoted portion of M. S. A. 300.04 is broad and general in its
terms and would seem to have been intended to reserve to cities and villages
broad general powers and supervision and control over public service corpo-
rations obtaining franchises from cities or villages. However, it is to be
noted that, in the case of Minneapolis General Electric Co. v. Minneapolis,
194 Fed. 215, the Circuit Court of the District of Minnesota for the 4th
Division held that the City of Minneapolis had no power, under the provi-
sion of M. S. A. 300.04 last above quoted, to regulate the rates of the plaintiff
corporation, That decision is discussed in the following opinions of the
Attorney General, to which you are referred: 1934 Report of Attorney Gen-
eral, Op. 148, p. 314; 1938 Report of Attorney General, Op. 72, p. 175.

M. S. A. 412.221, subd. 7, here considered, does not expressly confer
upon the village council the power to regulate the rates to be charged by the
public service corporation obtaining the franchise from the village. The
power conferred upon the village council by the section of the village code
here considered is “to contract with anyone engaged in the business of fur-
nishing gas or electric service for the supply of such service to the village
and its inhabitants.” The franchise should be granted to the public service
corporation by an ordinance enacted by the village council and accepted by
the public service corporation. The power “to contract” with a public service
corporation thus conferred upon the village council includes the power to
prescribe by that contract the terms and conditions under which the franchise
is granted. I see no reason why the village cannot in the ordinance-contract
granting the franchise expressly reserve therein the right of the village at
all times during the term of the franchise to regulate and control by ordi-
nance the service rates to be charged by the public service corporation during
the term of the franchise.

Question 2

“If such authority must be by contract must the Village call for
bids for the furnishing of such electricity and power to the village and
its inhabitants ?”

Opinion
The question is answered in the negative.

M. S. A. 412,311 (L. 1949, ¢. 119, § 38), in its portion pertinent to this
inquiry, provides:

“% ® * Kyery contract for the purchase of merchandise, materials or
equipment or for any kind of construction work undertaken by the
village which requires an expenditure of $500 or more shall be let to
the lowest responsible bidder, after ten days’ public notice.”

The purchase by the village from the public service corporation of electrical
energy for lighting .the public streets and for other public purposes is the
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purchase of a service to be supplied by the public service corporation and
is not the “purchase of merchandise, materials or equipment” within the
meaning of the last quoted portion of the new Village Code.

In so concluding, I have not overlooked the case of Casey v. Central
Electric & Telephone Co., 202 Minn. 510, 279 N. W. 263, which held that
villages organized under the 1905 act must comply with the then provisions
of Mason’s Minnesota Statutes 1927, § 1199, requiring that all contracts
involving expenditure of $100 or more must be let to the lowest responsible
bidder after public notice of time and place of receiving bids. The Casey
case was decided on April 22, 1938. The statute (M. M. S. 1927, § 1199)
there involved then provided:

“* % * And all contracts involving an expenditure of one hundred dol-
lars or more, if not to be paid from road or poll tax, shall be let to the
lowest responsible bidder, after public notice of the time and place of
receiving bids.”

At the session of the legislature next following the date of the decision in
the Casey case, M. M. S. 1927, § 1199, was amended so as to read as follows:

“All contracts for the purchase of merchandise, materials or equip-
ment or for any kind of construction work undertaken by the village
which requires an expenditure of $100.00 or more, if not to be paid from
road or poll tax, shall be let to the lowest responsible bidder, after public
notice of the time and place of receiving bids.”

M. M. S. 1927, as so amended by L. 1939, c. 139, was carried forward into
Minnesota Revised Statutes 1945 as § 412.21. L. 1949, c. 119, enacting the
new Village Code effective July 1, 1949, expressly repealed c. 412, However,
that portion of what formerly was § 412.21 was carried into the new Village
Code without substantial change.! See L. 1949, c¢. 119, § 38, now coded as
412.311. The decision of the Casey case undoubtedly inspired the amendment
of the statute here considered effected by L. 1939, c. 139, and I am of the
opinion that the legislative amendment referred to was intended to, and did,
except from the operation of the statute here considered a contract of the
village for the furnishing to it by a public service corporation of a public
service such as here involved.

Attorney General’s opinion appearing in the 1940 Report of the Attorney
General as Op. 108 was concerned only with a provision of the 1885 village
laws, which was not involved in the Casey case. The reference in that
opinion to the Casey case was made without regard to the legislative amend-
ment effected by L. 1939, c. 139.

In the 1946 Report of the Attorney General, Op. 160, the question pre-
sented was this:

“If a Village Council has power to purchase water for village pur-
poses, does such a contract have to be approved by the voters or can
the Village Council, after notice for bids, enter into such a contract?”

~1'I"l'le figure $100 was changed to $500.
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That opinion held that the contract need not be approved by the voters of
the village, and then unnecessarily referred to Minnesota Statutes 1945,
§ 412.21, and cited the Casey case as applicable thereto, without any refer-
ence to the circumstance that the statute involved in the Casey case was
materially and substantially amended by L. 1939, c. 139.

Question 3

“What in your opinion is the proper procedure to follow so that the
Minn. Power and Light Co. may furnish electricity and power to the
Village and its inhabitants ?”

Opinion

As indicated in the answer to your first question, the exercise of the
power to contract should be by ordinance granting the franchise to be
accepted in writing by the grantee. The ordinance-contract might well con-
tain an express provision reserving unto the village the power and right at
all times during the continuance of the franchise to regulate and to control
the rates to be charged by the grantee. If the village should by inviolable
contract established by agreement the rates to be charged by the grantee
for a definite term, rather than reserving the right in such contract to
regulate such rates, the contract rates would control during the life of the
contract. See St. Cloud Public Service Co. v. City of St. Cloud, 265 U. S. 352,
44 Sup. Ct. 492, 6 L. ed. 1050.

LOWELL J. GRADY,
Assistant Attorney General.
Aurora Village Attorney.
April 25, 1950. 624-C-11

169

Electricity — Contract — Purchase — Purchase of electric power from the
United States — Village has power to purchase electricity at wholesale
from the United States.

Facts

A form of contract which the United States offers to the village of Adrian
for the supplying of electrical current to that village is submitted.

The contract proposes to furnish electric service to the village for
municipal purposes and for resale to ultimate consumers for a period com-
mencing with the date of initial service and continuing until December 31,
1959,

Question

Whether the village of Adrian has the power to enter into this contract.
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Opinion

The village is authorized to purchase electric power in these words: “It
may, in lieu of providing for the local production of gas, electricity, water, or
heat, purchase the same wholesale and re-sell it to local consumers.” Laws
1949, Ch. 119, § 39, coded as M. S. A. 412.231, Subd. 1.

Therefore, authority exists for the village to purchase electricity at
wholesale from another producer. The question might, however, be raised
as to the term of this contract. It would be in force from the date of its
execution even though service would not commence until sometime in 1955,
and would then run until 1959. It is generally held that a municipality may
enter into a contract for the furnishing to it of electric service even though
the contract extends beyond the term of office of the officers making it. See
McQuillin Mun. Corp., 2d ed., Rev. Vol. 3, p. 1284, from which I quote:

“Generally, contracts for public utilities, such as water supply, gas,
electricity, etc., are considered as relating to the business affairs of the
municipality, rather than the legislative or governmental powers, and
it is no objection thereto that they bind the municipality beyond the
term of office of the officers making the contract. * * *”

It is my opinion that the village has authority to enter into the proposed
contract. I do not pass upon the features of the contract that might be con-
sidered objectionable or as to the sufficiency of the contract in other respeets.
There are certain matters which should be considered by the village, how-
ever, before entering into the contract.

If executed at the present time there would be a period of five years
before service was commenced under the contract. Many things might
happen to change the situation during that interval. The village should
consider whether it desires to tie its hands while awaiting service for that
period of time.

The proposed form leaves certain matters for further agreement of the
parties. There is no agreement on the precise terms of the contract in the
following respects:

(1) The point of delivery of the current is left for further agreement.

(2) There is no agreement as to the rate to be paid by the United
States for current purchased from the village (p. 11 of the proposed con-
tract). This is left for further agreement of the parties.

(8) There is no agreement as to the resale price to be charged by the
village. This is left for further agreement of the parties, although the
United States seeks to control the sale price (see p. 1 of the exhibit accom-
panying the contract).

No rates are fixed by the contract. They are to be fixed by the United
States. The village would be signing a contract to take electric service when
it does not know what rate it will have to pay for that service.

The contract contains inconsistent paragraphs.
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The council may also be influenced in its consideration of the matter
by this fact: if a dispute should arise as to the interpretation of the contract
which leads to litigation, the case would, in all probability, be tried in the
federal court.

Finally, the whole agreement is contingent upon sufficient appropriations
being made by the government to finance the production of the power.

These are some of the matters that should be considered by the village
in exercising its discretion as to whether to enter into this contract.

RALPH A. STONE,
Agsistant Attorney General.

Nobles County Attorney.
January 18, 1950. 624-C-2

170

Electricity — Plant — Cities of the fourth class — May acquire an electric
generating plant under M. S. 1949, § 454.01 — No special election neces-
sary unless full faith and eredit of city is pledged toward payment of
both principal and interest of bonds — When bonds are issued which are
io be paid exclusively out of the earnings of the utility, no election is
necessary — Williams v. Village of Kenyon, 187 Minn. 161, 244 N. W.
558 — The words “acquire” and “establish” imply the power to “con-
struct” a generating plant.

Facts

St. Charles is a city of the fourth class organized under Special Laws
1879, Chapter 57. It now owns its electric distribution system, including
poles, wires, meters, ete., and purchases electrical energy from a power com-
pany for municipal purposes and for resale to its inhabitants. The current
contract expires some time late in 1950. The city owns land which is avail-
able for the construction of an electric power plant.

Questions

“May the City Council of the City of St. Charles, under Section 54.01
sic (454.01), M. S. A,, or under any other law, purchase and construct
a generating plant and generating equipment to be used in connection
with the distribution system now owned, without putting the question
to a vote of the electors?

“We would also like to know whether it would be legal for the City
of St. Charles to finance the purchase and construction of such a plant
by a conditional sales contract.”
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Opinion
We do not have a copy of your eontract covering the purchase of elec-
trical energy by the city, which contract, you advise, will expire some time
late in 1950, and consequently our opinion does not take into consideration
any terms, conditions, or provisions which are contained in such contract.

Minnesota Statutes 1949, § 454.01, applies to the city of St. Charles, and
under this statute the city is authorized and empowered to acquire lands for
furnishing gas, electricity, water, or either, any, or all thereof for municipal
purposes, as well as for the use of the inhabitants of the city, and for such
purpose may exercise the power of eminent domain pursuant to M. S. 1949,
Ch. 117. Section 454.01 further empowers the city to take any and all prop-
erty, including lands, manufacturing plants, or other property, wherever
situated, either within or without the corporate limits, which may be neces-
sary and convenient so as to acquire and establish such plants.

In an opinion of the attorney general dated June 25, 1943, file 624c-10,
construing section 454.01, it was stated that no special election or vote is
necessary unless it is necessary to issue bonds. The bonds therein referred
to are bonds which pledge the full faith and eredit of the city for the payment
of the principal and interest. Bonds which are to be paid exclusively from
the earnings of the electric light plant may be issued by the city without
first being submitted to a vote of the people for approval. It was further
stated in the opinion of the attorney general just referred to that the right
of exercising the power of eminent domain is given in section 454.02, but
that there is no requirement that acquisition be by those means.

The city may acquire an electric light plant by the exercise of the power
of eminent domain as provided for in sections 454.01 to 454.04. However,
such method is not exclusive. The city under these statutes is authorized to
acquire and establish plants for furnishing electricity for the use of its
inhabitants and for municipal purposes. It may, assuming that funds are
available therefor, purchase or otherwise acquire an electric plant without
submitting the question to the electors for their approval. If the cost of
such plant is to be paid by the issuance of bonds, the payment of which the
city pledges its full faith and credit, then the question of the issuance of
such bonds must be submitted to the electors for their approval before the
city is authorized to issue such bonds.

The city may finance the cost of the acquisition of the plant by issuing
bonds or other evidences of indebtedness to be paid exclusively out of the
earnings of the plant without submitting the question to the electors for
their approval, and it may purchase a plant upon a conditional sales contract.
See Williams v. Village of Kenyon, 187 Minn. 161, 244 N. W. 558; Davies v.
Village of Madelia, 205 Minn. 526, 287 N. W. 1; Hendricks v. City of Minne-
apolis, 207 Minn. 150, 290 N. W. 427,

The authority and power granied to the city to acquire and establish a
plant under the provisions of section 454.01 are broad enough so as to
authorize the city to construct a generating plant. In our opinion the words
“aequire” and “establish” should be construed so as to imply the power to
“construct” a generating plant.
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Sections 456.01 to 456.07 are applicable to the city of St. Charles. These
statutes require a submission of the question of the acquisition of a plant
to the electors for their approval.

Sections 455.23 to 455.25 are also applicable to your city, but under
these statutes the question of the authority to proceed thereunder must be
first submitted to the electors for approval.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

St. Charles City Attorney.
May 9, 1950. 624-C-10

171

Water and light commission — Funds — Under charter provisions all obli-
gations authorized to be incurred by commission may be approved and
paid by the commission without presentment to council for audit and
approval.

Question

“Does this Chapter (X) give this Board of Water and Light Com-
missioners authority to audit the claims of the water and light depart-
ment, or must these claims be presented to the City Council and audited
under Chapter V, Section 157”7 -

Opinion

Several funds are provided for under chapter V of the charter including
the water works and electric light fund. It is therein provided that all moneys
received from water, light, rents and taxes shall be paid into this fund,
and that no money shall be taken therefrom except for purposes connected
with the water and light plant.

Chapter X of the charter pertains to the board of water and light com-
missioners and provides for the appointment of three resident electors who
constitute the board. The city clerk is, by § 2, constituted as the clerk of the
board, and the city treasurer is, by § 3, made the treasurer ex officio of the
board.

The powers of the board are set forth in § 6 which in part reads as
follows:

“The board shall have charge of the construction, maintenance,
repair and management of everything pertaining to the water works
and light plant of said City, and shall have the supervision and direction
of the working and operation of the same. The City Council shall make
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and execute all contracts pertaining to the same; and said Board shall
have the charge, care and supervision of the carrying out of all such
contracts. Provided, that said Board shall have full authority to con-
tract for, and incur, all expense for fuel to operate said water works
and light plant and for necessary repairs for the same, and for such
materials as shall be necessary for the installation of private connec-
tions, and also to provide and contract for, such skilled workmen and
ordinary labor as it shall deem necessary to operate said works.”

General powers to have control of everything pertaining to the water and
light plants are conferred upon the board. The board is empowered to pro-
vide and contract for such skilled workmen and ordinary labor as it shall
deem necessary to operate the water works and light plant. No power or
authority is reserved or given to the city council to disapprove or approve
any commitments or obligations made or incurred by the board within the
scope of its powers except that the council shall make and execute all con-
tracts, which contracts, when executed, shall be under the supervision of
the board.

Section 7 provides that the clerk shall collect all money payable for
water, light and power rates or other water works or light accounts, and
shall deliver and pay the same over to the treasurer.

It seems clear that under these charter provisions plenary power is
granted to the board to maintain, manage and control, as stated in § 6,
“everything pertaining to the water works and light plant of the city,” to
have charge and control of all moneys payable for the use of these systems.
Disbursement of such money can be made only by order or warrant drawn
upon the treasurer, signed by the president of the board, and countersigned
by the city clerk as the clerk of the board. No power or authority to control
or supervise collections or disbursement of water and light funds is reserved
to or conferred upon the city council. The powers of the board under these
charter provisions to collect and disburse water and light funds and to
supervise and control the business of the water works and light plant are
analogous to the powers and authority of the water and light commission
created by statute. State ex rel. Briggs v. Mecllraith, 113 Minn. 237, 129
N. W. 377.

In our opinion Chapter V, § 15 of the city charter, which requires all
money demands against the city to be audited and allowed by the city couneil,
is not applicable to claims and obligations created or incurred by the board
in the performance of its duties pertaining to the water works and light
plant.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Benson City Attorney.
March 18, 1949. 624-A-6
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172

Water mains — May be laid across a railroad crossing with or without con-
sent of the railroad, and, if the railroad property is benefited by the
improvement, it may be assessed therefor the same as other property —
M. S. 1949, §§ 160.19, 412.221, 412.401, 429.08.

Facts

In the year 1872 the railroad platted into lots and blocks a tract of land
which is now part of the Village of Albany. Said platted area lies northerly
of what is the railroad’s right-of-way. Ever since 1872, or thereabouts, the
railroad has maintained a public crossing within the village, which lies
southerly of and in direct line with a street known as Fifth Street of the
Village of Albany and is, in effect, a continuation of said Fifth Street across
the railroad tracks. There is no record of any dedication of this crossing for
public use. It was not shown on the original plat dedicated by the railroad
in 1872, even though said road has been in existence ever since that time.
The road and crossing have been used by the public ever since 1872, not only
to get to the railroad’s depot, which lies southerly of the tracks, but also to
get to other highways leading southerly from the Village of Albany.

The Village of Albany has now started proceedings to lay water mains
under M. S. 1949, §§ 412.401 - 412.481, and proposes to lay such water mains
underneath the railroad’s tracks at said crossing. The railroad has requested
the village to make an application for a permit to lay said water mains on
form 1036, a copy of which is enclosed. If the village signs the application
and agrees to the permit or lease, it will not be able to assess part of the
cost of construction of said water main to the railroad, because the appli-
cation and permit have a recital to the effect that the village shall pay the
entire cost of construction. The village, however, wishes to assess part of
the cost of construction to the abutting and certain other benefited property
and feels that the railroad’s right-of-way would be benefited property and
should be assessed for part of the cost of said water main.

Question

“How could the village avoid signing the application and permit or
lease, and still be authorized to construct said water main underneath
the railroad tracks, and also be able to assess part of the benefits to
the railroad?”

Opinion

From the facts submitted it appears that the road which crosses the
railroad tracks is a continuation of Fifth Street in the village and that it
has been used by the public as a public road or highway since about 1872.
If this is so, then the road has undoubtedly been dedicated as a public street
or highway by user. See Keiter v. Berge, 219 Minn. 374, 18 N. W. 2d 35
(common law dedication); M. S. 1949, § 160.19 (statutory dedication). See
also Report of Attorney General 1934, Op. 489.
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From the facts submitted it also appears that the tracks of the railroad
have been laid over a traveled street or road used by the public as a high-
way, that the public has continued to use the crossing as a highway for
many years without interference by the railroad company, and that the
railroad has maintained the crossing and kept it in repair for such public
use. If this is so, the crossing has been dedicated for public use as a street
or highway. “See St. Paul, M. & M. R. Co. v. City of Minneapolis, 44 Minn.
149, 46 N. W, 324.

. In so far as is material to your inquiry, the village has jurisdiction of
public ways within the village (see M. S. 1949, § 412.221) and has the
authority to lay water mains therein for the purpose of supplying water to
the inhabitants of the village (see M. S. 1949, § 412.401).

The village having a right to lay water mains in its public streets and
roads, and a railroad crossing being a part thereof, it is our opinion that
a railroad may not demand that the village sign a contract with it as-a
condition precedent to the right of the village to lay a water main under-
neath the tracks of the railroad and within the crossing. The village may
proceed to lay the water main with or without the consent of the railroad
company. In laying such water main, however, due care should be exercised
in order that no damage be done to the property of the railroad and its
business and to avoid the creation of hazards which would endanger traffic
thereon. See opinion of this office to the Village Clerk of Onamia dated July
29, 1936 (file 624d-10). And we suggest that, before any work is undertaken
at the railroad crossing, the railroad be duly notified thereof so that it may
govern itself accordingly.

If the property of the railroad is benefited by the improvement under-
taken by the village, we know of no reason why this property cannot be
assessed the same as other benefited property. See M. S. 1949, § 429.08.

We believe the foregoing answers your inquiry.

JOSEPH J. BRIGHT,
Assistant Attorney General.
Albany Village Atlorney.
June 14, 1950. 624-D-10

173

Water services — City may construct water main without assessing water
main benefited therefor; may accept prepayment of water bills from
water customer; if agreement is made to furnish water and to accept
prepayment of water bills, water user is not entitled to a refund upon
discontinuing water services where city stands ready and willing to
furnish water agreed upon.

Facts

“The X School, a private institution with a population of about 65
persons and an operating budget of about $65,000 per year, is located
in the City of Faribault. The school has always had its own water
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system, including a well. It has not had city water. Recently state
authorities notified the school that their present well could be used only
until they had an approved source of water supply. With that prompt-
ing them, the School Board has asked our Council and Water Commis-
sioner to run a water main past or to the school property so they can
connect a service.

“Running a water main to the X School property would cost about
ten thousand dollars. Realizing this, and knowing the proposed main
would for the present serve only the school, the School Board has offered
to prepay about $3,000.00 of their water bill. They expect to use about
$500.00 worth of water per year and would secure a receipted bill from
the city each month until the prepayment had been used up. After that
the school would pay for the water like any other user.”

Questions

“Would there be any legal objection to our accepting the prepay-
ment and laying the main, commingling the prepayment monies with the
other water department monies that are used currently?

“Secondly, would there be any reason in law why the city could not
enter into a contract with said school providing that in the event the
school or its successor or successors ceased using our city water for 18
months or more, the Council could in its discretion declare the unused
prepayment monies, if any, forfeited to the city ?”

Opinion

You do not state, but we assume, that the city is operating under the
home rule charter adopted by it on February 27, 1911. This charter empow-
ers the city council to maintain water works and to lay water mains, pipes
and hydrants in any street within or without the city (Section 258), and to
establish rules and regulations by ordinance for the management of such
water works and the supplying of water for the use of the inhabitants thereof
(Section 261). When water mains are constructed as a part of a project for
improving a street, the cost may be assessed against lands benefited (Section
193) but by appropriate resolution of the city council the cost and expense
of all or any part of an improvement may be ordered paid out of the appro-
priate fund or general fund without an assessment of any property benefited
(Section 166), and Section 260 of said charter makes an owner of private
property liable to the city for the rents or rates for the city water used
upon the owner’s premises.

Under the foregoing charter provisions, it is within the discretion of
the city council to extend the water main to X School without assessment
of the property benefited. It is for the city to determine whether the neces-
sity for the extension of the water main exists and whether the municipal
treasury will warrant the expenditure. See opinion No. 165, Report of the
Attorney General for 1946.
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We are unaware of any reason why the city cannot accept prepayment
of water bills from a water customer of the city. The prepayment presup-
poses that the water customer is paying in advance for water to be furnished
by the city at rates in force as the water is furnished. If the city accepts
prepayment of water bills, we know of no reason why the payment cannot
be treated as any other water department income for water services.

From the facts submitted, it appears to us that the problems of the
city are disposed of when it determines to build the water main and to accept
prepayment of water bills under an agreement with X School that the water
bills are being prepaid and that the city is under obligation to furnish water
to the water user in the amount of the prepayment at the rates prevailing
in the city as the water is furnished. If the water user, after having made
a prepayment, discontinues its use of water, it is not entitled to any return
of its prepayment because the city is still ready and willing to furnish
water as it agreed to do when it accepted the prepayment of the water bills.

By reason of the views expressed herein, no specific answer to your
second question is required.
JOSEPH J. BRIGHT,
Assistant Attorney General.
Faribault City Attorney.
June 5, 1950. 624-D-3

174

Water supply — Liability — Municipally-owned water works system for
sickness caused by impure water supply.

Question 1

Is the village liable for sickness or death caused by an impure water
supply ?

Opinion

In the operation of a municipally-owned water works utility, your village
is acting in its proprietary, and not in its governmental, capacity. The same
rules of negligence apply to your village in that operation as would apply
to a private corporation or individual operating the plant.

In Keever v. City of Mankato, 113 Minn. 55, 129 N. W. 158, the com-
plaint charged that the defendant city negligently allowed the supply in
its water works system to become polluted with poisonous substances and
large quantities of filth and sewage to escape into and saturate its water
supply, by reason whereof plaintiffs’ intestates contracted typhoid fever and
died as a consequence. On demurrer it was held that the municipality was
liable for its negligence in its private or corporate capacity. In that case we
find the following quotation:
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“When the municipality enters the field of ordinary private busi-
ness, it does not exercise governmental powers. Its purpose is, not to
govern the inhabitants, but to make for them and itself private benefit.
As far as the nature of the powers exercised is concerned, it is imma-
terial whether the city owns the plant and sells the water, or contracts
with a private corporation to supply the water. It is not in either case
exercising a municipal function. * * * When a municipality engages in
a private enterprise for profit, it should have the same rights and be
subject to the same liabilities as private corporations or individuals.”

The Keever case has been followed by several later Minnesota cases, one
of which is Borwege v. City of Owatonna, 190 Minn. 394, 261 N. W. 915,
wherein it is stated:

“When a city engages in activities which are of a nature ordinarily
engaged in by private persons and which subject private persons to
liability for negligence, the city is likewise liable for negligence.”
The existence of negligence on the part of the village in any particular

case is, of course, a fact question.

Question 2

If the village be liable, “is there any limit of liability in such a case”?

Opinion

If the claim be one for wrongful death, the limitation of the wrongful
death statute would apply. If the claim be one for personal injuries and
consequent damages, not involving a wrongful death, the ordinary rules of
damages would apply.

LOWELL J. GRADY,
Assistant Attorney General.
Spring Valley Village Attorney.
August 15, 1949, 844-B-7

PUBLIC WORKS

175

Dumping grounds — Town has the right to provide public dumping grounds,
purchase land for that purpose and employ an overseer or watchman
therefor.

Question 1

Has a township the right to provide public dumping grounds?

Opinion
In an informal opinion written by Charles E. Phillips, file 434a-6, it was

held that a town could purchase a tract of land for a dumping ground.
The author of that opinion wrote:
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“The town supervisors also constitute the board of health for the
township and are chargeable with the duty of disposing of refuse and
other disease-breeding rubbish. It would, therefore, seem that if it is
reasonably necessary for that purpose, that the town may acquire a
piece of property for dumping purposes if it is necessary to do so to
conserve the health of the residents of the township; otherwise, they
have no authority.” .

This opinion was followed in an opinion dated April 2, 1927, to Dr.
Chesley of the Department of Health, and in an opinion dated April 11, 1946,
file 434a-6. I follow these opinions and hold that a town has the right to
acquire land for public dumping grounds if consideration of public health
makes it necessary to do so.

Question 2
Can the town purchase land to be used as a public dump?

Opinion
In view of the foregoing opinion, it necessarily follows that under the
conditions stated the town has such power.

Question 3

After the town has a dumping ground, can the town employ a watchman
or overseer to supervise the dumping of refuse and other material ?

Opinion
The town has the right to take such steps and employ such means as
may be necessary to make the public dumping grounds serve the purpose
for which they were intended. It would have the right to employ a watch-
man or overseer if that is necessary and advisable in order to make the
dumping grounds serve their intended purpose.

I think this answers your questions. I should, however, call your
attention to the provisions of M. S. A. 368.79, which would be applicable
in New Canada town when adopted by the voters.

RALPH A. STONE,
Assistant Attorney General.
Attorney for Town of New Canada.
August 16, 1949. 434-A-6

176

Sewers—Construction of sanitary sewer, without petition of property own-
ers, under M. S. A. 429.21-429.26 and M. S. A. 431.01 et seq.

Facts

“The city of North Mankato is a city of the fourth (4th) class, or-
ganized under chapter 462, Laws of 1921.

“The city desires to install a Sanitary Sewer on the grounds of
necessity in a certain area.”



314 MUNICIPALITIES

Question

Whether the term “sewer” as used in M. S. A. 429.21 is sufficiently broad
te include a sanitary sewer.

Opinion
The question is answered in the affirmative. _

M. S. A. 429.21 confers authority upon the “council of any city of the
fourth class incorporated under the general laws of this state” to “con-
struct * * * any * * * sewer” in the city in accordance with the procedure
prescribed by M. S. A. 429.21-429.26. Under this law, the council may initi-
ate the proceedings “acting on its own motion” without a petition of the
proposed owners affected or has the alternative of acting upon a petition.

The phrase “any * * * sewer” in M. S. A. 429.21 seems sufficiently
broad as to include a sanitary sewer. See generally McQuillin, Municipal
Corporations, Revised, Vol. IV, § 1538; also Anselmi v. City of Rock Springs
(Wyo.), 80 P. 2d 419, 116 A. L. R. 1250,

M. S. A. 429.21-429.26 originated in L. 1901, ¢. 167. Your attention is
directed to State v. Foster, 94 Minn. 412, 103 N. W, 14, wherein our Supreme
Court held that municipalities within the operation of that law had no power
to construct or contract for the construction of sewers until the proposed
owners had had an opportunity to perform the work themselves as pro-
vided by that law. Under these circumstances, it may be that your couneil
may find it inadvisable to avail itself of the provisions of 429.21 et seq.

Your attention is directed to M. S. A. 431.01, which authorizes “any
city of the fourth class in this state * * * to establish and maintain a gen-
eral system of sewers” in accordance with the procedures set forth in 431.01
et seq. The authority to establish a general system of sewers includes the
authority to install sanitary sewers. Under this law, no petition is neces-
sary. The action is to be instituted by the council by the adoption of an
ordinance or resolution.

LOWELL J. GRADY,
Assistant Attorney General.

North Mankato City Attorney.

July 1, 1949, 387-B-10

177

Streets — Parking meters — Use of for advertising purposes — City has no
authority to rent advertising space on city parking meters as a private
enterprise for profit.

Facts

The city has installed parking meters on posts placed along the side-
walks in the public streets. The meters are being paid for in installments by
the city from the proceeds of the money taken in by the meters. The city
will acquire full title when the meters are paid for.
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The vendor now proposes to install neat signboards on each meter post,
half of the cost to be paid by the city. This company would then sell adver-
tising space on the signboards to merchants and others at contract rates,
the city to receive 50 per cent of any profits realized from this program.

Questions

Is the city authorized to enter into any such contract? After the city
acquires title to the meters, could it sell such advertising space?

Opinion

The city does not own the fee in the streets. All that the city owns is
an easement for the use of the property as a street. The city is authorized
by the charter, Chapter XVI, See. 114 (2), “To care for, supervise and con-
trol all bridges, streets, * * * and to prevent injury thereto or encroach-
ment thereupon, whether upon, over or under the same, and remove such
encroachments.”

There is no authority granted to the city in the charter to engage in a
private business enterprise not coming within the category of a public
utility.

Of course the city has the right to allow the streets to be used for gas,
water and sewer pipes, and permit telephone, telegraph and electric poles
to be erected thereon. These are uses for which the streets are dedicated.

But here it is proposed to use the streets for a purpose which is not a
public one and for a purpose for which the street was not dedicated, and
for a business in which the city has no power to engage for profit.

In the case of State ex rel. Belt v. St. Louis, 161 Mo. 371, 61 S. W. 658,
it appeared that the municipal assembly had passed an ordinance authoriz-
ing the board of public improvement to maintain boxes for the collection
of waste paper along the streets, and authorizing the board of publie im-
provement to enter into a contract with one B for the erection and mainte-
nance of the same. B was to have the right to use the outside of all boxes
for advertising purposes, and was to pay into the city treasury at the end
of each quarter 15 per cent of the gross receipts. The court held that this
was an unauthorized use of the public street and unlawful. The court said:

(& % % It subjects the public streets to a purely private purpose,
to-wit, the advertising of individual business and enterprises. Can the
city devote its streets to such a purpose? We hold that it cannot.
* * % In a word, the city has attempted to farm out its sidewalks
and streets to a private person for advertising. B is free to make his
own charges for advertising. No power is reserved in the city, even if
it were a purpose to which it could devote the streets, to regulate the
charges for advertisements. * * * But it is said that it is no objec-
tion to a public franchise that its owner may derive a private gain
therefrom. This is unquestionably true when the use is public and the
gain arises out of that use, such as street cars, telegraph and telephone
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lines. In this case, however, the pecuniary profits to B arise from a
source wholly distinet from any public use. They will not flow naturally
from his right to erect and maintain boxes for waste paper, but solely
from a distinet privilege in which the public are not interested, to-wit,
his exclusive right to use the streets for advertising purposes, a purely
private and collateral enterprise. We are clear that the streets cannot
be devoted to such a private purpose.”

The above case is cited in People ex rel. Healy v. Clean Street Co.,
225 I11. 470, 80 N. E. 298, 9 L. R. A. (N. S.) 4565. The facts in that case were
these. The city council of Chicago passed an ordinance purporting to author-
ize the mayor, the chairman of the finance committee and the commissioner
of public works to take such steps as they might deem effective to prevent
the casting or leaving upon the streets waste paper and other litter. It
authorized these officials to cause to be erected and maintained suitable
boxes for the collection and temporary depositing of such waste paper and
litter. The city advertised for proposals for the collecting and removal of
waste paper and litter from the streets. There was some question about the
validity of the publication. After such advertisement and some modifica-
tion of the bid, a contract was entered into with J, wherein it was provided
that J be given for a period of ten years the privilege of placing upon the
highways of the city, at street intersections and other places, 4,000 boxes
of suitable size. J was also given the right to utilize and employ for adver-
tising purposes any space upon the boxes, except that used for the number
of the box and the sign “City Waste Box,” and J was given the exclusive
right to contract for, and publish, advertising upon the boxes, and collect
for such advertising. A portion of the proceeds from the advertising was
to be paid to the city under the contract. The question arose as to the
validity of such a contract for the use of the city streets. The court held:

“ * = * By this contract he (J) was authorized to use the streets
and public places of the city for the purpose of advertising the private
business of any person or corporation, and have exclusive control over
the same. The city authorities had no power to grant or delegate any
such right or privilege. While the title to the streets and alleys of a
city is vested in the city, and it has full power and control over them,
yet this authority must be exercised according to well-established rules
of law. The public authorities are merely the custodians or trustees for
the public, which must be given the full use and enjoyment of all such
streets without obstruction, and without authority of the city council
to use or encroach upon them, or authorize others to do so for purely
private purposes. By the ordinance and contract the city authorities
sought and attempted to turn over the use of certain portions of the
street for the exclusive benefit of private individuals, and their action
in this regard must be held illegal and void.”



MUNICIPALITIES 317

In line with the authorities cited, I am of the opinion that the proposed
contract with the seller of the parking meters would be invalid; further,
that the city would have no right after it becomes the absolute owner of
the meters to engage in the private business of selling advertising space
on meters along its streets.

The implications of this opinion must not be extended beyond the use
of parking meters on the city streets for advertising purposes. It applies
only to city streets.

RALPH A. STONE,
Assistant Attorney General.

Faribault City Attorney.
Mareh 2, 1949. 59-A-563

178

Streets — Trees growing thereon — no duty rests upon abutting property
owner to remove trees from streets. Village is charged with the duty
of supervising and maintaining its streets, including removal of trees,
when necessary for public use, and when same constitutes an obstruction.

Facts

“A Village in this County has numerous large shade trees which
are in the limits of the streets. The abutting property owners in some
instances complain that the danger exists of these trees falling on their
buildings.”

Questions
“1, If a tree is in fact a danger to buildings and abutting property,

whose duty is it to remove the tree? Is #his incumbent upon the abut-
ting owner or the Village?

“2. If the Village is under a duty to remove the tree, may the
Village in some manner charge the cost of removal back against the
abutting property owner?

“3. May the Village by ordinance require the removal of such
tree by the abutting property owner under penalty?”
Opinion

1. The village has control over its streets and is charged with the super-
vision and maintenance thereof. No duty rests upon the abutting property
owner to maintain village streets. The abutting property owner owns the
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fee title to the center of the street, subject to an easement for highway
purposes, but no duty results from such servient ownership to maintain a
public street. We believe that the language of our Court in Zacharias v.
Nesbitt, 1560 Minn. 369, 185 N. W, 295, is controlling. At page 371 of the
Minnesota report the Court said:

“Where the tree stood, the public held a dominant easement and
defendant the servient fee. He no doubt could have cut down and appro-
priated the tree at any time he saw fit. The timber belonged to him.
Town of Rost v. O’Connor, 145 Minn. 81, 176 N. W, 166, 9 A. L. R.
1265. But the highway authorities could likewise have cut down the
tree, if dangerous to travelers. When this tree fell across the road,
the duty to remove it did not rest on defendant, but on the public
authorities charged with the supervision and maintenance of the road.
Blackwell v. Hill, 76 Mo. App. 46. While the abutting owner may
remove from the highway material not needed or essential for the con-
struction or repair of the same, there is no affirmative act required of
him so to do in order to maintain the easement in condition for safe
use. Defendant could not have been compelled by law to cut down and
remove this tree upon proof that it was a menace to travelers. He was
not bound to assume control over or appropriate any tree growing
upon the right of way. He had not placed it there. The servient fee
owner to a dominant highway easement is not supposed to patrol the
road and examine the trees growing thereon to ascertain at his peril
whether they or any limbs thereof are likely to fall in the often violent
storms so frequent in this state. The authorities chargeable with the
maintenance of streets and highways generally have been held to the
duty of protecting against dangers from falling trees and branches.
This negatives such duty on abutters or servient fee owners.”

2. Upon the facts submitted, we answer this question in the negative.

3. The village may by ordinance provide for removal of trees growing
within the limits of a public street where such trees cause an obstruction
and removal is necessary for a public use. The ownership of the trees being
in the abutting property owner, he is entitled to notice before such trees
may be removed. See Rost v. 0’Connor, 145 Minn. 81, 176 N. W. 166, West
v. Village of White Bear, 107Minn. 237, 119 N. W. 1064. See also M. S. A.
§ 160.28. An ordinance which has for its purpose the removal of trees from
village streets should follow in the main the provisions of this section.

-
See also Pederson v. City of Rushford, 146 Minn. 133, 177 N. W. 943;
Powell v. Carlos Township, 177 Minn. 372, 225 N. W. 296; Dunnell’s Digest,
Vol. 4, § 6641.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Mower County Attorney.
January 19, 1949, 643-F
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179 v

Water mains—Extension—Petition—Signature of village—M. S. A. 432.11,
432.12 and 432.13, L. 1949, Ch. 119, §§ 50 and 51.

Facts

“The Village of Caledonia is desirous of extending a certain water
main under Chapter 425, Laws of 1921.

“The Village is the owner of property along the street to be im-
proved and is in favor of the improvement, but without the signature
of the Village, there will not be a majority of the property owners sign-
ing the petition.”

Question

“Is the Village an owner under Section 432.04 7"

Opinion

M. S. A. 432,04 is not a part of Laws 1921, Ch. 425. Laws 1921, Ch. 425,
is found in the following sections of M. S. A., to-wit: 432.01, 432,11 to 432.24.

Under Laws 1921, Ch. 425, §§ 1, 2 and 3, being M. S. A. 432.11, 432.12
and 432.13, and particularly under 432.13, the improvement can be made
upon the adoption of a resolution determining the necessity of the work by
a majority of the vote of the council at a meeting at which all property
owners whose property may be assessed therefor have been notified to be
present by a notice of the meeting publishd for at least two weeks in the
official newspaper.

However, I think you should consider the provisions of the new village
code, L. 1949, Ch. 119, and particularly Art. VII, §§ 50 and 51. Section 50
authorizes the council of the village to lay water mains and appurtenances,
such as valves and hydrants and service connections, for the purpose of sup-
plying water to the inhabitants of the village. Section 51 provides for the
making of the improvement upon the majority vote of the council when
petitioned for by 35 per cent in frontage of the real property abutting on
the street, or where there has been no such petition, a resolution may be
adopted only by a vote of four-fifths of all the members of the council.

If the village council is in favor of the laying of the water mains pro-
posed, it no doubt can muster the four-fifths vote necessary so that it
can proceed without a petition. Under this statute a public hearing is also
required.

RALPH A. STONE,
Assistant Attorney General.

Caledonia Village Attorney.
June 10, 1949, 624-D-11
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180

Court House—Sale of former Ramsey County Court House and Saint Paul
City Hall site: Only consideration of sale must be highest cash price
obtainable—L. 1929, ¢. 397, § 20 controls and provides proceeds of sale
be used to liquidate outstanding bonds—County must comply with pro-
visions of M. S. 1949, § 373.01 (3) in offering tract for sale—Taxation:
Neither city nor county has power to agree to deferment of taxes on
property—Minn. Const., Art. 1X, § 1.

Facts

“The City of Saint Paul and The County of Ramsey each own an
undivided one-half interest in the remaining three-fourths of the former
court house and city hall site in St. Paul one-quarter having been here-
tofore sold.

“The new court house and city hall was built pursuant to Laws
1929, Chapter 397, and that law directs the sale of the property which
is not used for a new building, and also authorizes each governmental
subdivision to issue its bonds to secure the necessary funds. Of the
bonds that were issued by the city for this purpose over $1,000,000 are
still outstanding, as are a little more than $150,000 in the bonds of
the county.

“From time to time in the last five or six years numerous sugges-
tions and inquiries have been made as to a possible sale of this prop-
erty for a price part in cash and part upon the agreement of the pur-
chaser to erect a building on the site.

“At a joint meeting of the City Council and the County Board held
on Monday, August 21, 1950, the writer expressed his views as to the
legal angles involved in the latest informal proposal submitted, as did
the Corporation Counsel of the City of Saint Paul. The two expressions
of opinion not agreeing in all respects, the County Board at such joint
session instructed this office to submit the matter to your office for
your opinion.”

Question No. 1

“Can either the city or the county offer the property for sale to
the highest bidder with the further offer that consideration will be given
by the governmental subdivisions to the bidders’ agreements to erect
a building on the site?”

This raises the question of the authority of the governing bodies of the
owner-governmental units to impose as a condition upon the sale of the
property here involved the covenant of the purchaser “to erect a building
on the site.”
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Question No. 2

“Can either the city or the county offer the property for sale to
the highest bidder with the further offer that consideration will be
given by these governmental subdivisions to the bidder’s agreement to
erect a building on the site, and in consideration of such agreement
accept a sum of money less than the highest cash offer or less than
the full market price?”

This raises the further question of the authority of those governing bodies,
in consideration of such covenant of the purchaser, to accept as the purchase
price “a sum of money less than the highest cash offer or less than the full
market price” of the land involved.

Opinion
We consider both these questions together.

Ordinarily, where authority to sell and dispose of public property no
longer needed for the purposes of the municipality is conferred, conditions
of sale of such property, unless restrained by law, are within the reason-
able discretion of the appropriate municipal authorities. See Carter v. City
of Greenville, 1756 S, C, 130, 178 8. E, 508, However, the disposition of the
two questions here considered is controlled, in my opinion, by § 20, e. 397,
L. 1929, to which you refer. The last cited section, in its entirety, provides:

“In case any land or buildings owned and used by either said County
or said City, or jointly owned and used by them shall not be required
for the use of said County or City or both of them after the completion
of the new bailding, said land and buildings shall be sold as soon as
practicable and the proceeds placed in separate funds of the said County
and City to be used for the payment of bonds or certificates of indebt-
edness authorized hereunder and court house and city hall bonds issued
by any such City. The proceeds of such sales shall be paid into the
County and City treasuries in the proportion of ownership of each in
the real property so sold. So far as practicable the proceeds of such
sales shall be used to pay a portion of the bonds or certificates of indebt-

* edness maturing in each year after such sales in such manner as to
make the annual payments from the proceeds of such sales as nearly
equal as may be in each of the years in which bonds or certificates of
indebtedness mature. No part of the proceeds of such salé shall be used
to pay interest charges on any bonds so issued, and no part thereof
shall be used for any purpose other than the payment of maturing
bonds or certificates of indebtedness unless there is a surplus after the
payment of all bonds or certificates of indebtedness, in which case such
surplus shall be paid into the general sinking fund of such City and
County.”

The above quoted provision of L. 1929, ¢. 397, is a clear and unambigu-
ous legislative direction to both the County of Ramsey and the City of Saint
Paul, not only to sell the old site and the buildings thereon, but also to
apply the “proceeds of such sales” in the manner and for the purposes only
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as prescribed by the statute. The authority and the purpose so directly
expressed by the legislature in L. 1929, e¢. 397, prevail, in respect of the
property here involved, over any general legislative authority conferred
upon the county board as to the management and disposition of unneeded
counly property, and likewise over any similar provision of the charter of
the City of Saint Paul in respect of unneeded property owned by the city.
The direction of the statute is that the property “shall be sold.” The statute
further direets that the “proceeds of such sales” shall be applied toward
the liquidation of the county certificates of indebtedness and the city bonds,
some of which are still outstanding, issued to obtain funds for the construc-
tion of the present courthouse-city hall. The governmental units are given
by this statute the power to sell. They are not thereby given the power to
exchange or to donate, nor generally to dispose of upon such terms and
conditions, other than a cash consideration, as might be deemed economically
or otherwise advantageous. The power to sell ordinarily means to sell for
cash. This office has repeatedly held that, where a municipality is author-
ized to sell property owned by the municipality, the duty rests upon the
appropriate municipal authorities to obtain the best price obtainable there-
for. See opinions of the Attorney General dated November 19, 1946 (file
59a-40), September 30, 1947, and September 6, 1947 (file 469a-15). This
requirement, while not expressly stated in M. S. 1949, § 373.01 (3), is im-
plicit therein.

The legislative direction that, so long as any of the bonds issued for the
erection of the new courthouse-city hall remain outstanding, the proceeds
derived from the sale of the old site shall be applied only to the liquidation
of those bonds compels the conclusion that the legislature intended that the
old site shall be sold only for a cash consideration. If that be true, it is
the duty“of the proper municipal authorities to obtain the best price obtain-
able. If we were here dealing with a broad general power of the municipality
to sell, convey, or otherwise dispose of its property as the best interests of
the municipality require, it might be argued, as was held in Quackenbush v.
City of Cheyenne, 52 Wyo. 146, 70 P. 2d 577, that the municipal authorities,
in selling, have the right to take into consideration, in addition to the cash
price offered, such factors as might promote the economic, financial, and
industrial interests of the municipality. In those circumstances, it migh%
well be argued that the imposition of the condition that a purchaser erect
a building on the site would result, not only in added business interests,
but also in an-increase in taxes. But the statute here considered does not
confer upon the municipal units involved the broad general power to sell,
convey, and dispose of the property here involved. I find no suggestion in
the statute considered which would warrant the inference that the proper
authorities of the municipal units can take into account in selling this traet
any consideration except to sell for the highest cash price obtainable. The
requirement that the proceeds of the sales be used towards liquidation of
the outstanding bonds compels that conclusion. If this site were to be sold
for less than the highest cash price obtainable in consideration of increased
- tax revenue, it is quite obvious that the municipalities could not apply such
tax increase upon the bond retirement. In that circumstance, the antici-
pated tax increase would, in effect, be part of the proceeds of the sale. Only
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the cash price obtained from the sales can be applied towards the bond
retirement. However desirable it may be that the sale of the property here
involved be conditioned as indicated, the question is not one of desirability
or feasibility, but rather one of power. See Brockman v. City of Creston,
79 Ia. 587, 44 N. W. 822, If the legislative grant of power in this instance
be considered too narrow to permit of the advancement of the economic,
financial, and industrial interests of the governmental units desired to-be
promoted, the remedy therefor lies only with the legislature.

In the light of the expressed direction of the legislature contained in
§ 20 of e. 397, L. 1929, your first two questions are answered in the negative.

Question No. 3

“Can these governmental subdivisions sell the site, taking as part
of the consideration therefor the bidder's agreement to forfeit the full
agreed sale price as liquidated damages if a building is not erected
within one year, bidder’s inability to complete due to strikes and inabil-
ity to obtain materials excepted?”

Opinion
In view of our answer to your first two questions, a negative answer to
this third question is required.

Question No. 4

“Can it be agreed that there shall be no tax upon the property
until the completion of the new structure, and in order to obtain this
result that the deed be dated at some time in the future, or that some
other means be used to obtain such results? This question is asked as
it is a consideration in the latest informal offer.”

Opinion
Your question is answered in the negative.

Neither the County of Ramsey nor the City of Saint Paul has the power,
either directly or indirectly, to surrender or bargain away the taxing power
of the state. Minn. Const., Art. IX, § 1.

Question No. 5
“Must the county follow M. 8, 373.01 (3) in offering this tract for
sale?”
Opinion
This question is answered in the affirmative.
M. S. 1949, § 373.01 (3) empowers the county board “To sell * * * and
convey any real * * * estate owned by the county,” but, before the board

may legally sell it, it must adopt a resolution (1) fixing a time for consid-
ering the sale, (2) setting out the terms and conditions thereof, and (3) the
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resolution must be published in the official proceedings, and the publication
must be made not less than 30 days and not more than 60 days prior to
the time the board acts upon the offer. Likewise, the reservations in that
statute specified must be inserted in the deed of conveyance.

There is no suggestion in L. 1929, e. 397, § 20, that these mandatory
requirements may be dispensed with by the county board in the sale of its
interest in the old courthouse site.

LOWELL J. GRADY,
Assistant Attorney General.
Ramsey County Attorney.
September 15, 1950. 126-A-20

181

Park — Possession — Statute of limitations — Legislature may shorten
the time within which action may be brought to recover possession of
the property deeded to village for park purposes and afterwards sold
by the village—Laws 1949, c 99,

Facts

The Village of Hawley acquired certain property in 1920 by deed.
It was conveyed to the Village of Hawley with the condition that it be used
as a public park. Subsequently the village sold and conveyed the property
to a number of individuals, who have since that time built residences on the
property.

It is my understanding that the several individuals who bought the
property from the village have received quitclaim deeds from the original
owner. I am not certain as to this, and you do not mention the fact.

It is also my understanding that the Village of Hawley was paid what
the property was considered worth when it was sold to the several
occupants,

Question

Is Laws 1949, Chapter 99, approved March 8, 1949, constitutional ?

Opinion
Laws 1949, Chapter 99, provides as follows:

“Section 1. Limitation of actions affecting real estate. Where real
property was deeded to a village prior to January 1, 1921, for use as
a public park or playground, and the deeds therefor recorded prior
to January 1, 1921, and thereafter such property was sold and conveyed
by the village to individuals who built houses or made other improve-
ments thereon, and the conveyances thereof have been heretofore
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recorded, no action may be commenced by any person, partnership, or
corporation, or by the state or any political subdivision of the state,
after January 1, 1950, to enforce any right or claim of right to the use
of such property for any public purpose, or to compel such property to
be devoted to the purpose of a public park or playground or any other
public purpose.

“Sec. 2. Application. This act shall not apply to any action com-
menced before January 1, 1950.”

It will thus be seen that the legislature passed a general law pro-
viding a statute of limitations in such situations in reference to villages.
It is generally conceded that such a law is within the power of the legis-
lature to enact. Here the several individuals to whom the property was
sold are in possession of the property and there is presently existing a right
of action to recover possession of the same from the several occupants upon
the ground that the sale was illegal and beyond the authority of the village.

No reason occurs to me why the legislature may not adopt a statute
of limitations providing the time within which an action to recover posses-
sion of the property for the village must be brought.

I refer to 34 Am. Jur,, title Limitation of Actions, § 18, p. 27, reading
thus:

“* * * The legislative body may, without violating constitutional
guaranties, enact statutes which limit the time within which actions
may be brought to enforce demands where there was previously no
period of limitation, or which limit, change, and vary existing rules as
to limitation of actions either by shortening or extending the time within
which a cause of action may be asserted. Such a provision ordinarily
does not impair the obligation of contracts; it does not violate a con-
stitutional provision prohibiting the taking of life, liberty, or property
without due process of law; nor, if it operates prospectively, does it
impair vested rights.”

I also note the following from the same text on page 28:

“It is generally conceded to be within the power of the state, within
certain limits, to alter or modify, according to its will and the way it
deems best calculated to promote the ends of justice, the remedies
which parties may have for the enforcement of their rights, provided
that in so doing it does not impair the obligation of contract. Ordinarily,
statutes of limitation do not have this effect, because they act only on
the remedy. Accordingly, the legislature may, without violating the
constitutional guaranty against impairing the obligation of contract,
enact a statute which limits the time within which actions may be
brought to enforce demands where there was previously no period of
limitation, and make such operate upon existing contracts. Likewise,
the legislature may validly shorten or lengthen the statutory period,
or suspend the operation of the statute. * * *”
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Again from the same text on pages 33-34 I quote the following:

“Unless forbidden by the State Constitution, the legislature may
constitutionally shorten the periods of limitation fixed by previously
existing statutes, and make the amendment applicable to existing causes
of action, provided a reasonable time is left in which such actions may
be commenced. The question as to what shall be considered such a rea-
sonable time is for the determination of the legislature, and is in no
sense a judicial question. Unless the time allowed is so manifestly
insufficient that it becomes a denial of justice, the court will not inter-
fere with the legislative discretion.

“The reasonableness of each limitation prescribed by a statute
shortening the period of limitation must be separately judged in the
light of the circumstances surrounding the class of cases to which it
applies, and if the time is reasonable as regards the class, it will not
be deemed unreasonable because it may operate harshly in some par-
ticular or exceptional instance.”

Assuming that the period of limitation stated in Section 2 of the Act is
a reasonable one (and on this point I express no opinion), and relying upon
the authorities cited, I am of the opinion that the statute in question is
good, and that it operates to bar an action for the recovery of the real estate
by the village after the first day of January, 1950.

I have not overlooked M. S. A. 541.01, which provides that “no occupant
of a public way, levee, square, or other ground dedicated or appropriated to
public use shall acquire, by reason of his occupancy, any title thereto.”

While the occupants of this land may not acquire by reason of their ;
occupancy any title, nevertheless, any action to remove them therefrom
is barred by the 1949 statute.

RALPH A. STONE,
Assistant Attorney General.

Hawley Village Attorney.

September 14, 1949. 605-A-13

182

Parking lot — Land dedicated as a public park cannot be used as an auto-
mobile parking place under the facts submitted.

Facts

In 1937 X, for and in consideration of his interest in and desire for the
improvement of the City of Moorhead, and for the well-being of its people,
conveyed to said city a tract of land. The deed is in the usual form, and
following the deseription of the lands conveyed and the habendum clause
are the following words:
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“Said property is hereby expressly granted to the said City of
Moorhead, and is accepted by it, for the use of the people, forever, as
a public park, to be known as the X Memorial Park, to be landscaped
and properly maintained by it;

“# % % That if the building now standing on said premises, and
known as ‘The Old Courthouse,” be not razed, then that it be renovated
and remodeled for the use of the Women's Clubs of the city, in harmony
with the landscaping scheme of the Park Board.”

The property so conveyed is situated adjacent and contiguous to other
lands owned by the city and acquired by purchase for park purposes, most
of which lands comprise a river bank, and are used by the publiec for picnics
and general recreation. The public makes little use of the tract conveyed
to the city by X because it is adjacent to a heavily traveled street, the grass
thereon is covered with dirt, it is without buildings, and it is not fit for
recreational purposes.

In order to relieve the traffic congestion along Center Avenue in Moor-
head, the main business street of the city, it is desired to use the lands
given the city by X as an automobile parking place, and for that purpose
the tract would have curbs, gutters and hard surfacing constructed thereon,
would be landscaped and sodded, and would be named the “X Memorial
Park.”

Question

Does the city have authority to establish a parking place or parking
lot upon the property received by the city from X for park purposes?

Opinion

The deed to the city did not convey an absolute title in fee to the city
so that the city could use the property conveyed for any lawful public
purpose. The language of the instrument plainly evinces an intent to limit
or qualify or to attach a condition to the land. It is similar to the language
in the deed construed in Flaten v. City of Moorhead, 51 Minn. 518, 53 N. W.
807, wherein the city of Moorhead was restrained from erecting a prison on
property conveyed to the city to be forever held and used as a publie park.

It is the rule that parks held by a municipal or other local authority
under a grant whereby a private donor has dedicated the tract for a public
park or for park purposes cannot be used for any purpose which is incon-
sistent with the purposes of the dedication as determined by the intention
of the dedicator. See the annotations in 63 A. L. R. 484; 145 A. L. R. 489. See
also Headley v. City of Moorhead, 227 Minn. 458, 35 N. W. 2d 606, relating
to the inconsistent use of lands dedicated as a publie square.

A municipal park has been defined as “a tract of land set apart and
maintained for public use, and land used, planted and ornamented in such a
way as to afford pleasure to the eye, as well as opportunity for open air
recreation.” 4 Dunnell’s 2d Ed., Municipal Corporations, § 6608; see also
31 Words and Phrases (Park), p. 86; 35 Words and Phrases (Public Park)
254,
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An automobile parking space or parking lot in common understanding
implies a place where automobiles may be driven by the owner, left parked
or standing, and removed by the owner at his pleasure. See 31 Words and
Phrases (Parking Place) 98; 24 Am. Jur. 481.

From your letter we assume that the city proposes to use the entire
tract given to it by X for parking facilities to be constructed pursuant to
M. S. 1949, § 459.14, in order to relieve traffic congestion from the main
street of the city. If this is so, it is our opinion that such use of the land
in question is inconsistent with its use as a public park as dedicated by the
donor. Your inquiry is therefore answered in the negative.

The views expressed herein are limited to the facts submitted. You do
not ask, nor do we pass upon, the right of the city to establish parking
space within a public park for the purpose of accommodating the patrons of
the park. See 39 Am. Jur., Parks, Squares and Playgrounds, § 24.

JOSEPH J. BRIGHT,
Assistant Attorney General.
Moorhead City Attorney.
June 15, 1950. 59-A-40

183

Village fire hall and school district garage — Village and school district may
build a building to be used by both and owned in common and may by
their joint action acquire a site therefor — M. S. A. 471.59, subd. 1.
(Distinguishing opinion No. 159, 1948 report.)

Facts

It is proposed that the Village of Edina and Independent School Dis-
trict No. 17 of Hennepin County join in acquiring a tract of land and con-
structing a building thereon, which would be used by the village as a fire
station and by the school district as a garage for its buses.

Question

May such village and school district by their joint action acquire a site
and construct thereon a building to be used by the village as a fire station
and by the school district as a garage?

Opinion
M. S. A. 471.59, subd. 1, reads:

“Two or more governmental units, by agreement entered into
through action of their governing bodies, may jointly exercise any
power common to the contracting parties. The term ‘governmental
unit’ as used in this section includes every city, village, * * * and school
district.”
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See White v. City of Chatfield, 116 Minn. 371, 133 N, W. 962. In that
case the City of Chatfield and the Town of Chatfield, by joint action, pur-
chased a lot and constructed thereon a building to be used by the city as a
city hall and by the town as a town hall, the cost to be borne equally by
the city and town. The power of the city and town to take such action was
questioned. The trial court held that they had such power.

The Supreme Court said that the question which it had for considera-
tion was whether or not the city was without authority to join with the
town in the undertaking. In disposing of this question, the court said:

“The city is partly in the town of Chatfield and partly in the
town of Elmira. Its relations with both towns are necessarily close.
As provided in the act of 1889, ‘all that part of said city of Chatfield
lying and being within the county of Fillmore shall be and constitute
a part of the town of Chatfield’ The lot and building were owned and
maintained by the city and town in common; each used the building
for its corporate purposes. The city had power to build a city hall,
and the town had power to build a town hall, and each had power to
issue bonds to pay the cost. Had they built separate halls, the burden
on the taxpayers of both city and town would have been heavier. That
the arrangement was economical and beneficial is quite clear. We can
perceive no sound reasons of public policy why the city and town could
not unite in doing what either could do separately, and unless joining
in such enterprise is contrary to law, it should be upheld.

“There is no statutory prohibition, hut there is some warrant in
our decisions for the claim that such arrangement is illegal. We think,
however, that the illegality of two municipal corporations uniting in
constructing a building, under circumstances like those in this case,
has been assumed, rather than decided.”

No good reason occurs to me for saying that the Village of Edina and
Independent School District No. 17 should not do exactly as they contemplate.

Based on the case of White v. City of Chatfield, supra, an opinion of
the Attorney General dated February 27, 1048, File 469-c-5, concluded that
a village and school district might agree to build a building to be used by
them in common.

Accordingly, I conclude that the village and the school distriet have
authority based upon the statute and based upon the decision of the Supreme
Court to do that which is contemplated.

CHARLES E. HOUSTON,
Assistant Attorney General.

Edina Village Attorney.
October 20, 1949. 469-C-5
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TOWNS

184

Dissolution — Reorganization of dissolved town—DM. S. A. 368.47, 379.01,
645.28, 645.39, 645.40.

Facts

The county board of Koochiching County dissolved the town govern-
ment of the towns of Bridgie and another under authority of M. S. A. 368.47.
Each town had an assessed valuation less than $40,000.

These towns brought an action in the distriet court challenging the
constitutionality of the law mentioned. The case was reported as Town of
Bridgie v. County of Koochiching, 227 Minn. 320, 35 N. W. (2d) 5687. The trial
court sustained a demurrer to the complaint. The plaintiffs appealed to the
Supreme Court. The trial court was affirmed.

Questions

1. May a township thus dissolved again organize under M. S. A. 379.01,
while the assessed value of the property of the town proposed is
still less than $40,000?

2. If the answer to question 1 is yes, is it diseretionary with the county
board whether it will organize the town, or is it mandatory that
the board permit the organization?

Opinion

It is noted that the language contained in Sec. 368.47 is permissive,
not mandatory. When the county board found as a fact that a town had
an assessed valuation less than $40,000, the board had the power by reso-
lution to declare the town dissolved. Nothing in the section required it to
dissolve the town, but it had the power and right to do so.

M. S. A. 379.01 is a statute granting a right. A specified number of
legal voters in a specified area have a right to petition the county board
to be organized as a town. Sec. 368.47 does not deprive them of that right
by any language therein contained. Sec. 379.01 appears to have been enacted
by express authority of Art. XI, Sec. 3, of the Minnesota Constitution. It
appears to me that your question involves the further question whether a
town dissolved by the county board under authority of Sec. 868.47 may not
again be reorganized under Sec. 379.01 because of an implied repeal of
Sec. 379.01 by Sec. 368.47. In M. S. A. 645.28, we read:

“Except as provided in section 646.39, laws in force at the time of
the adoption of any revision or code are not repealed by the revision
or code unless expressly repealed therein.”
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And in Sec. 645.39, we read:

“When a law purports to be a revision of all laws upon a par-
ticular subject, or sets up a general or exclusive system covering the
entire subject matter of a former law and is intended as a substitute
for such former law, such law shall be construed to repeal all former
laws upon the same subject. When a general law purports to establish
a uniform and mandatory system covering a class of subjects, such law
shall be construed to repeal preexisting local or special laws on the
same class of subjects. In all other cases, a later law shall not be con-
strued to repeal an earlier law unless the two laws are irreconcilable.”

In the consideration of these statutes, I fail to see that they are irrecon-
cilable. One law relates to organization and the other relates to dissolution.

In Sec. 645.40, we read:

“A law shall not be deemed repealed because the reason for its
passage no longer exists.”

We know that repeals by implication are not favored. It is only when
the implication is necessary that the courts say that a statute is repealed
by implication.

The 1934 Report of the Attorney General in opinion 856 considered the
problem herein and quoted from Clark v. Baxter, 98 Minn. 256, 108 N. W.
838.

“While repeals by implication are not favored, it is also true that
even if the subsequent statute be not repugnant in all its provisions to
a prior statute on the same subject, yet if the former was clearly
intended to prescribe the only rule which should govern in the case
provided for it repeals the original act by implication.”

In the Attorney General’s opinion, the writer says:

“We do not believe, therefore, that a township which has been
dissolved pursuant to Chapter 377, Laws of 1933, may reorganize pur-
suant to said Section 787, Mason’s Minnesota Statutes of 1927, so long
as the conditions exist in such township or territory so dissolved pur-
suant to Chapter 377. However, if and when the conditions under
which such township was so dissolved, pursuant to said Chapter 377, no
longer exist, then we are of the opinion that such territory may be
reorganized into a township, pursuant to said Section 787 of Mason's
Minnesota Statutes of 1927.”

That opinion was written when Sec. 368.47 made the dissolution of a
town under conditions therein stated mandatory.

An amendment by L. 1937, c. 419, makes it optional with the county
board to dissolve the town or refuse to do so.

Accordingly, it is my opinion that upon the facts stated, if a petition
made under authority of Sec. 379.01 is presented to the county board, the
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county board is required to act thereon as in that section stated, but that
under Sec. 368.47 it is optional with that board to dissolve a town that
fails to meet the requirements contained in the last cited sections.

CHARLES E. HOUSTON,
Assistant Attorney General.

Koochiching County Attorney.
April 1, 1949, 441-B

185

Licenses — Roller skating rinks — Under M. S. 1949, § 366.01, town board
has no authority to license, regulate, or prohibit roller skating rinks.

Question

Has the town board power to license and regulate a roller skating rink
located in the town?

Opinion

Prior to 1935 a town board was authorized under L. 1929, c. 143, to
prohibit or license and regulate roller skating rinks. When the law was
amended by L. 1935, ¢. 120, the words “roller skating rinks"” were omitted.

Notwithstanding this omission, it was held in an opinion of this office
dated July 29, 1938 (file 802¢), that the 1935 law did not repeal the authority
to license and regulate roller skating rinks and that the 1929 law authoriz-
ing the town to license and regulate or prohibit roller skating rinks was
still in effect. However, since that time we have had the Minnesota
Revised Statutes as compiled in Minnesota Statutes 1945, including Sec.
366.01, This compilation omits the words “roller skating rinks.”

In the case of State ex rel. Bergin v. Washburn, 224 Minn. 269, 274, 28
N. W. 2d 652, it was held that the “Minnesota Revised Statutes,” referring
to Minnesota Statutes 1945, must be given effect as “the latest expression
of the legislative will.” If that decizion is to be followed, and it must be fol-
lowed until the legislature makes a change or the Supreme Court modifies
the Washburn case, the answer to your question is governed by M. S, 1949,
Sec. 866.01, whereunder there is no authority in a town board to license,
regulate, or prohibit roller skating rinks.

Inasmuch as the present statute confers upon town boards no authority
to license, regulate, or prohibit roller skating rinks, that power does not
exist in the town board.

RALPH A. STONE,
Assistant Attorney General.

Moose Lake Town Attorney.

July 3, 1950. 802-C
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186

Officers — Clerk — Road Record Book — The word “recording” found in
M. S. 1949, § 163.13, subd. 6, means with the town clerk and not with
the register of deeds.

Facts

Reference is made to the word “recording” found in M. S. 1949, § 163.13,
subd. 6; and in connection therewith you submit this

Question

“Does this mean recording with the register of deeds, or does it
just mean proper filing with the town clerk of the township where the
road change has been properly made?”

Opinion
The word “recording” as therein used means a recording of the final
order in the proper book by the town clerk, and not with the register of
deeds. It is our understanding that a road record book is kept by the

town clerk wherein the final order affecting a town road is entered. Refer-
ence to such road record book is made in section 163.20.

The duties of the town eclerk are set forth in seetion 367.11, and in
part are as follows:

“It shall be the duty of the town clerk:

“(1) To act as clerk of the town board, and to keep in his office
a true record of all of its proceedings.

“(2) To have the custody of the records, books, and papers of the
town, when no other provision is made by law, and to file and safely
keep all papers required by law to be filed in his office.

“(3) To record in the book of town records minutes of the pro-
ceedings of every town meeting, and to enter therein at length every
order or direction and all rules and regulations made by the town
meeting.”

Under this statute it is the duty of the town clerk to record the final order
of the town board made in a town road proceeding. No statutory provision
exists for recording such final order with the register of deeds.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Iron Range Town Attorney.
May 1, 1950. 377-B-10
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187

Officers — Supervisor — Term of office to commence on first secular day in
April following the election—M. S. A., § 212.20. Opinions dated April 4,
1933, April 28, 1933, and March 27, 1940, modified.

_Opinion /

When the opinion dated April 4, 1933, file 437-a-20, was written the
provision of Mason’s Minnesota Statutes 1927, § 1074, was controllipg. This
statute has since been superseded by Laws 1939, c. 345, Part I, c. 1, § 20, now

comprising M. 8. A., § 212.20. This section contains, in the last sentence
thereof, this pertinent language:

“All terms, except as herein otherwise provided, shall commence
on the first secular day of April following the election.”
which quoted language was not a part of Mason’s Minnesota Statutes 1927,
§ 1074.

It is our opinion that under § 212.20 the term of office of town super-
visor commences on the_first secular day in April following the election.

VICTOR J. MICHAELSON,
Special Assistant Attorney General.

Bloomington Town Attorney.
March 17, 1949. 437-a-20

188

Purchases — Land — Town may buy tax-forfeited land for use as a dump-
ing ground.

/ Question

Whether a town has the right to purchase tax-forfeited land to be used
as a dump ground.
; Opinion
This office has heretofore held that a township has the right to provide
public dumping grounds. Opinion dated August 16, 1949, file 434a-6.

Tax-forfeited land could be sold to the town for such a purpose.

Furthermore, under M. S. A. 282.01, the commissioner of taxation
could convey any tract of tax-forfeited land held in trust in favor of the
taxing districts to any governmental subdivision for any authorized public
use. This is done by application therefor to the commissioner, with the
statement of facts as to the use to be made of the land and the need there-
for, and the favorable recommendation of the county board.

' RALPH A. STONE,
Assistant Attorney General.
Aitkin County Attorney.
January 20, 1950. 434-a-6
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189

Purchases — Road equipment — Town has power to purchase road equip-
ment — Under L. 1949, c¢. 682, may issue bonds for the purchase of
road equipment.

Question

May a town expend public funds for the rental or purchase of a road
grader for use upon the town roads?

Opinion

The question is answered in the affirmative. M. 8. A. 163.01 provides
as follows:

“The town board of each town shall have general care and super-
vision of all town roads therein and such care and supervision of county
roads therein as is prescribed by the provisions of this chapter, and
shall procure machinery, implements, tools, stone, gravel, and other
material required for the construction and repair thereof; * * *.”

Question

May the town, if it has not sufficient funds on hand for the cash pur-
chase, raise funds by issuing bonds to finance the purchase of a road grader?

Opinion
It has heretofore been held by this office that Laws 1905, Chapter 64,
authorizes the issuance of bonds for the purchase of road machinery for the
building of new roads only. Laws 1905, Chapter 64, is still an effective
statute, and has never been repealed, although it is not included in Minne-
sota Statutes Annotated.

However, after July 1, 1949, there will be no further doubt upon this
question. Laws 1949, Chapter 683, amending M. S. 1945, § 475.14, as
amended by Laws 1947, Chapter 296, provides as follows:

“Any town may issue bonds for the acquisition and betterment of
town halls, town roads, bridges; and for acquisition of equipment for
snow removal, road construction or maintenance, and fire fighting.”

Therefore, after July 1, 1949, a town will have authority to issue bonds
for the purchase of a road grader, whether it is to be used for the construe-
tion of new roads or for maintenance and repair work.

RALPH A. STONE,
Assistant Attorney General.

Wadena County Attorney.
May 19, 1949. 882-B
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Real estate — Town hall — Chairman of town board and town clerk, when
authorized by town meeting, may convey real estate owned by town and
not needed—M. S. A. 365.02, 365.05, 365.10. Proceeds realized by town
from sale of real estate should be credited to general revenue fund —
Town may sell its interest in real estate to anyone able and willing to
buy. Both partition and the law of eminent domain apply.

Facts

The village of Chatfield was situated within the boundaries of the town
of Chatfield. The town and the village owned a town hall in common. The

people of the village adopted a charter and became a city. I find that in the
charter of the city of Chatfield, Chapter 1, Sec. 1, it is stated:

ok % * gaid City of Chatfield shall constitute an election and assess-
ment district separate and distinet from any town, and all such lands
and properties (thereinbefore described) are hereby specifically sep-
arated from the town of Elmira in Olmsted County and the town of
Chatfield in Fillmore County.”

Chapter 9, Sec. 38, of the charter states that:

“The City shall have full power to acquire by purchase, gift, devise,
or condemnation, any property corporeal or incorporeal, including public
utilities either within or without its corporate boundaries which may
be needed by the City for any public use or purpose, * * *”

Questions

1. May the town board without formally giving notice of special elec-
tion and holding a special election to vote on the question whether
or not this half interest in the building should be sold deal with the
city and sell its interest in the building to the ecity?

2. If the town sells its interest in the building to the city, does the cash
received go into the general revenue fund?

3. May the town board sell its interest in the building to an individual ?

4, If the parties are unable to agree on the purchase price by the city
from the town of the town’s interest in the building, is the remedy
of partition applicable?

Opinion

It should be clearly understood at the outset that we are not consider-
ing the establishment of a separate assessment and election district in a
village, the procedure for which is authorized in M. S. A. 413.05 and in which
the following sections deal in the property rights of the village and town.



MUNICIPALITIES 337

The town is a body corporate. It may convey and dispose of real estate
for which it has no need. It may make contracts necessary for the exercise
of its corporate powers. M. S. A. 365.02. An opinion of the Attorney Gen-
eral, July 8, 1939, File 229D-13, stated that the chairman of the town board
and the town clerk may execute a conveyance of real estate after being
authorized to do so by the electors at their annual town meeting, but not
otherwise. This conclusion was based on the statute which is now found in
M. S. A. 365.05.

In M. S. A. 365.10, paragraph (8), we read that the electors of each
town have the power at their annual town meeting to authorize the town
board to sell and convey any real or personal property belonging to the
town, not conveyed to and required to be held by the town for a special
purpose. The opinion of the Attorney General, December 7, 1945, File
437B-8, copy enclosed, is in accordance with the procedure outlined as neces-
sary.

A special town meeting may be called under authority of M. S. A. 212.03
for this purpose.

In the event that the town sells its interest in this building to the city,
the proceeds received from the sale should be credited by the town to its
general revenue fund.

The general propositions hereinbefore stated are broad enough to war-
rant the town selling its interest in the building when authorized by the
town meeting to any purchaser able and willing to buy.

It seems clear that under the powers hereinbefore quoted from the
charter the city has authority to acquire the interest of the town in the
building through eminent domain proceedings. This would only be necessary
in the event that the parties are unable to agree upon the purchase price.

In Goud v. City of St. Paul, 120 Minn. 172, 139 N. W. 293, the court said:

“There can be no serious question of the liability of a municipality
holding title to real property in common with an individual to a suit in
partition. So far as concerns the property rights of a municipal corpo-
ration, the general rules and principles of law apply to controversies
between itself and an individual, the same as between individuals.”

So, I think that the law of partition applies.

CHARLES E. HOUSTON,
Assistant Attorney General.

Attorney, Town of Chatfield.
March 81, 1949. 440-B
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Zoning — Trailer camps — Regulations concerning control of trailer camps
may be incorporated in by-law on subject of zoning.

Questions

1. Does the town board have power to pass and enforce a resolution
relating to trailer camps?

Does a special town meeting have such power?

3. If a zoning ordinance establishing building regulations were passed,
might it contain enforceable provisions relating to trailer camps?

Opinion

No towns shall possess or exercise any corporate powers except such as
are expressly given by law, or are necessary to the exercise of the powers
so given. M. S. 1949, 365.03.

The town of Inver Grove is located in Dakota County. Dakota Count}
borders on Ramsey County. Ramsey County contains a city of the first
class. Accordingly, the board of supervisors of the town of Inver Grove,
under authority of M. S. 1949, 366.10, is authorized to submit to the voters
of the town for their approval or rejection at an annual or special town
meeting the question whether the board shall adopt building and zoning
regulations and restrictions in the town. If at such election the proposition
carried, as provided in Sec. 366.12, the board may establish zoning districts
as provided in Sec. 366.13. The purpose of such regulations is stated in
Section 366.14. You will observe that See. 366.15 provides for public hearings
before adoption of such resolution. It would seem that Seec. 366.13 is broad
enough so that regulations could be embraced within the zoning resolution
to cover trailer camps.

Since your letter does not state facts which would bring this town
within the provisions of M. S. 1949, C. 368, I do not consider that chapter
herein. 5

The town board has certain limited powers in the matter of legislation.
M. S. 1949, 366.01. But this authority does not mean that the town board
may legislate generally on subjects not specified in this section.

I am of the opinion that the town board is without power to adopt such
a resolution as you mention in your letter for the regulation of trailer camps.

I am also of the opinion that a special town meeting could not adopt
such a resolution for the reason that there is no specific statutory authority
therefor. The only method by which I believe the result may be accomphshed
is by zoming in the manner hereinbefore stated.

CHARLES E. HOUSTON,
Assistant Attorney General.

Attorney for Town of Inver Grove,
August 29, 1950. 441-H
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192 _

Dependent — Aid — May be paid only when application therefor has been
made as required by M. S. A, 256.74, subd. 2.

Question

“Whether or not there is any law which either requires or permits
our Welfare Board to make the application” for aid to a dependent
child “or whether it must be made under subd. 2 of Section 256.74 by
‘the person with whom the child will live.”

Opinion
The application for aid to a dependent child must be made under
subd. 2 of M. S. A. 256.74 “by the person with whom the child will live.”
There is no provision in the Aid to Dependent Children Act! which either
requires or permits a county welfare agency to make the application there-
under required by M. S. A. 256.74, subd. 2.

The Aid to Dependent Children Act is coded as M. S. A. 256.72 to 256.87,
although the statutory definition of “Dependent child” is found in M. S. A.
256.12, subd. 14.

M. S. A. 256.72 prescribes the duties of county agencies under M. S. A.
256.72 to 256.87.

M. S. A. 256.73 provides that assistance shall be given under M. S. A.
2566.72 to 256.87 to any “dependent child” having the qualifications of
eligibility therefor as such qualifications are stated in M. S. A. 256.73. It is
here important to note that one of the qualifications so prescribed by that
section is that the “dependent child” must have “resided in the state for one
year immediately preceding the application for such assistance; or who was
born of a mother who has so resided.” The county responsible for the pay-
ment of that assistance, if granted, is by that same section determinable
by reference to the dependent child’s residence “for the year preceding the
application for assistance.” See M. S. A. 256.73 (1).

M. S. A. 256.74, subd. 1, prescribes the amount of assistance which may
be granted, and subd. 2 of that section, so far as here pertinent, provides:

“Application for assistance under sections 256.72 to 256.87 shall
be made to the county agency of the county from which the dependent
child is entitled to receive assistance as provided in section 256.73. The
application shall be in writing or reduced to writing in the manner and
upon the form prescribed by the state agency and verified by the oath
of the applicant. The application shall be made by the person with

1See M. S. A. 266.87, subd. 3.
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whom the child will live * * *, One application may be made for several
children of the same family if they reside with the same person.”

Thus, M. S. A. 256.73 and 256.74, subd. 2, contemplate that before
any assistance is granted under the Act an application therefor must be
made, and 256.74 specifically requires that that “application shall be made
by the perfon with whom the child will live.” One of the elements of
eligibility included within the definition of “Dependent child” contained in
M. S. A. 256.12, subd. 14, requires the child to be “living with his father,
mother, grandfather, grandmother, brother, sister, stepfather, stepmother,
stepbrother, stepsister, uncle, cr aunt in a place of residence maintained
by one or more of such relatives as his or their home.” Unquestionably, the
phrase “by the person with whom the child will live” means and refers to
any of the relatives named in the foregoing quoted portion of M. S. A.
256.12, subd. 14. The child will not live with the county welfare board. The
Attorney General has heretofore held that the Aid to Dependent Children
Act “must be construed as being intended to enable dependent children to
live with and be cared for by their mother, a responsible mother, in her own
home,” or, if there be no responsible mother, “to live with and be cared for”
by the relatives named in the statute which was the predecessor of that
portion of M. S. A. 256.12, subd. 14, hereinabove quoted, “rather than have
the home broken up and the child taken care of in other ways.” Op. No. 21,
Atty. Gen. 1938 report, dated April 12, 1938.

Nor is there anything contained in M. S. A. 256.75, to which you refer,
which militates against the clear legislative mandate contained in M. S. A.
256.74, subd. 2, that the “application shall be made by the person with whom
the child will live.”

M. S. A. 256.75, in its entirety, provides:

“When a county agency receives a notification of the dependency
of a child or an application for assistance an investigation and record
shall be made within a reasonable time of the circumstances to ascertain
the dependency of the child or the facts supporting the application made
under sections 256.72 to 256.87 and such other information as may be
required by the rules of the state agency.”

This statute imposes upon the county agency the duty to make investigation
and record within a reasonable time after receipt of “a notification of the
dependency of a child or an application for assistance.” It neither imposes
the duty, nor confers the right, upon the county agency to make the applica-
tion required to be made by M. S. A. 256.74, subd. 2, and thereby specifically
directed by the legislature to be “made by the person with whom the child
will live.”

The 1937 Aid to Dependent Children Act has its origin in L. 1937,
c. 438. What is now M. S. A. 256.74, subd. 2, was § 6 of the original 1937
Act; what is now M. S. A. 256.75 was § 7 of the original 1937 Act. Thus,
both provisions were passed on and enacted by the same legislature.

Reference to the provisions of M. S. A. 256.76 and 256.77 fortify the
conclusion herein expressed.
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M. S. A. 256.76 provides, in substance, that upon completion of its
investigation the county agency shall decide the questions of eligibility of
the child for assistance, the amount of such assistance, and the date when
such assistance shall begin. This section then provides that the “county
agency shall notify the applicant of its decision in writing.” Surely, the
legislature did not intend that the county agency should be both applicant
and judge of the application.

M. S. A. 256.77 provides for appeal to the state agency from the deci-
sion of the county agency and for judicial review of the determination of
the state agency on the appeal to it. Subd. 1 of this section requires the
county agency to report its decision on each application to the state agency,
and this same subdivision then specifically provides that:

“Any applicant or recipient aggrieved by any order or determina-
tion of the county agency may appeal from such order or determination
to the state agency * * *”

upon compliance with the procedures therein prescribed, one of which is that,
before making such appeal, the “applicant or recipient shall give written
notice to the county agency that he is not satisfied with its decision.”

The administrative appeal from the order of the county agency to the
state agency is a prerequisite to the judicial review authorized by other
provisions of M. S. A. 256.77.

The Director of Social Welfare advises us that this opinion is in com-
plete harmony with the long-established practical administrative construe-
tion placed upon the statutes here considered by the state agency and that
such has been, and still is, the directive of the state agency to county
agencies.

LOWELL J. GRADY,
Assistant Attorney General.

Ramsey County Attorney.

December 15, 1949. 540

193

Illegitimate — Paternity proceedings — Expenses incurred by mother in
connection with her confinement and care and maintenance of child
prior to judgment may be included in judgment against adjudicated
father — M. S. A. 257.23; L. 1943, c. 201.

Question

May “the expense of hospital and doctor bills in care of an illegiti-
mate child, and confinement of the mother delivering said illegitimate
child, as contracted by the mother, be fixed by the order of Court in an
illegitimacy case as a part of the judgment against the adjudicated
father?”
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Opinion
The question is answered in the affirmative.

M. S. A. 257.23, so far as here material, provides, in substance, that,
where a defendant in a paternity proceeding is adjudged to be the father of
the illegitimate child involved, such father shall be subject to all the
obligations for the care, maintenance, and education of such child, and to all
the penalties for failure to perform the same, which are or shall be imposed
by law upon the father of a legitimate child of like age and capacity and,
further, that judgment shall also be entered against him for all expenses
incurred by the county for the lying-in and support of and attendance upon
the mother during her sickness, and for the care and support of such child
prior to such judgment of paternity. M. S. A. 257.23 specifically provides:

“The court shall further fix the amount, and order the defendant
to pay all expenses necessarily incurred by, or in behalf of, the mother
of such child, in connection with her confinement and the care and
maintenance of the child prior to judgment.”

The above quoted portion of M. S. A. 257.23 was first introduced into
our paternity laws by L. 1921, c. 489. See G. S. 1913, § 3218, as amended
by L. 1921, ¢. 489. That section of G. 8. 1913, as so amended, was carried
into M. M. S. 1927 as § 3265. The last above-quoted portion of the statute
continued as a part of the statute from the enactment of L. 1921, c¢. 489,
until the enactment of L. 1941, ¢. 152, which latter session law, in amending
M. M. 8. 1927, § 3265, omitted that quoted provision.

By L. 1943, c. 201, that quoted provision was restored to the statute,
which is now M. S. A. 257.23.

Attorney General's opinion dated October 1, 1942 (file 840¢-3), to which
you refer, holds that, as the statute then read, there was no provision “for
the entry of a judgment in the proceeding to determine paternity requiring
the defendant to pay the expenses incurred and paid by the mother in con-
nection with her confinement and care and maintenance of the child prior
to judgment.” That opinion must be read with reference to the language
of the pertinent statutes at the time of rendition of the opinion. That
opinion is not applicable to the situation here dealt with for the reason that
the requirement that the defendant be ordered to pay the expenses neces-
sarily incurred by or on behalf of the mother in connection with her con-'
finement and the care and maintenance of the child prior to judgment was
restored to the statute by L. 1943, c¢. 201,

. You might find State v. Eichmiller, 35 Minn. 240, 28 N. W, 503, and
State v. Zeitler, 35 Minn, 238, 28 N. W. 501, of some interest on the question
of including in the judgment the lying-in expenses of the mother where the
same appear not to have been incurred by the county.

LOWELL J. GRADY,
Assistant Attorney General,

St. Louis