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To His Excellency, 

Honorable Luther W. Youngdahl, 

Governor 

Sir: 

In compliance with statutes relating thereto, I herewith transmit the 
report of this Department for the biennium 1947~1948. 

Many laws and proposed amendments have been drafted by the Depart~ 
ment of Attorney General. Such recommendations as have been made have 
been submitted to you in the form of bills and also directly to the members 
of t he legislature and its committees. 

Respectfully yours, 

J. A. A. BURNQUIST. 
Attorney General. 

December 31, 1948. 
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DOCKET TITLE 

UNITED STATE SUPR£M.E COURT 

ACTION DECISION OR STATUS 
6066 Baker v. Warden, State Prison ....... Certiorari ............ ............ 384 U . S. 842 
6077 Lonnesr H oldin&, Comp.ny...... . .. Title to iron ore under 

luke bed ........•.. .•••. _ .••.• _ Dis m illled 
6Ull Land O'Lakes Dairy Compa ny v. 

Viii_ire or Sebek., et .1..... .. Declaratory judament .... 334 U . S . 841 

UNITED STATES DISTRICT COURT 

6197 ClitTa rd J une et a!. v. Liquor Con. 
trol Commlu ioner ............................ In junetion- beer licen.c_71 Fed. Supp. 668 

6222 Linde Air P roducte v. Labor 

6226 

6233 

6237 

Conciliator ... 

Steam Fitters and Helpenl Local 
Union N o. 466, etc:. v. Labor 

.... In junctlon-collectlve 
barsainlna ........... __ Dismiued 

Conciliator e t al...... . ............ .Injunction- Iabor 
dispute ... _ .......... _. __ ._Sdtled 

Western Fibre Company v. Labor 
Conciliator ........................................ _Injuriction- bargaining 

a gent .......... _._ .. ___ Dismls&ed 
Golden Ru le v. Labor COnciliator ..... .Injunction- b.ra-.1nini" 

agent ..... ___ Dismiu ed 
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M.INNESOTA SUPREME COURT, CIVIL 

DOCKET TITLE ACTION DECISION OR STATUS 
6022 Richard F. Spurck v. Civil Ser-vice 

Board .... . ...... Certiorari ............. 82 N. W . 2d 674 
6077 LonirYear Holdin&' Co ............................ Title to Iron ore under 

lake bed .................... ... _86 N . W . 2nd 291 
29 N. W . 2d 667 
Appeal to U. S. Supreme 

6087 Richard F. SIIU M!k v. Civ il Service Court diamiseed 
Board ... ..Mandamus .................... 32 N. W . 2d 683 

6115 H arold F. Vadnais v. State... . ....... MortIl8lre foreclOllure ...... 28 N . W . 2d 694 
6120 Port o f Authority v. N. P. Ry. Co. 

d a!. ...... Inler·terminal and intra· 
terminal awitehine .. _ .... Drieh filed 

61 39 P eter " oew v. Hager le Bros. and 
State Treasurer ct al.. .. . ....... CertioTari pedal com-

pensation lund ............ 83 N . W. 2d 698 
6144 Bar rett &. Zimmerman Inc ................ Condemnl!.tion- Univer-

sity pr()perty ............... _86 N . W. 2d 690 
6161 De rnettA Wretlind, Feebleminded .... Re!!wratlon ........ 82 N. W. 2d 161 
61 84 tllinois GlnlJl Co. v. Commillllioner 

of Taxation ....................................... Certiorarl . . ....... Dillml~~ed 

6186 StAte Y. Bentley et al. .. . ............. Condemnation-interyen-
tion ...................... _28 N. W . !d 179. 770 

6189 Ch ippewa County District Cou rt 
ct ul. .... ........................ .. ....... W rit of prohibition .. Dillmlsllcd 

(,101-
6192 Lnnd of Lltkes Dniry Co. v. Villnge 

or Sebeka et Ill. .......... Dccln ratory j udgmcnt ... 81 N . W . 2d 474 
au u. S. 8·U 

6196 J ohn Abeln C!t. al. v. Liquor Control 
Commi&sloncr . . .... In junction - beer IIccnse .. 28 N. W. 2d 642 

IiHIS Law rence P . RUI)I,('rt et nl. v. 
LhltlOr Control Comm' r .................. ln ju nction- beer Iicenlle. 28 N. W . 2d 642 

6204 E. I{IIY COI'y v. State Auditor ct aJ. .. DeclarAtory judgmcnt-
appropriation f r()m 
hilthwny fun d . 35 N. W . 2d 807 

6207 H('ubcn Palter ct al . y. Unil roHd lind 
Wn reholille Commillll ion ......... Injunrtion DIl!misscd 

6209 Midwe!!l Wine Company \'. Li{luor 
Control Commilll! ioner ........ Injunction - manufacture 

lind sllle of wine under 
Hfluor license .. . ..... 34 N . W . 2d 738 

G:! ll (tny l-~. GlIgnon v. WRrden, Stille 
Prillo n ............. Hltbcnl! co rpus ................. 34 N. W. 2d 72 1 

6212 Gro. Henr. Son~ . Inc. v. I.illtlor Can. 
trol Commillsioner nnd Schenley 
Dis-tille,"" Inc. . ....... Ccrtiornri- Inbel regist ra. 

tion ................................ _35 N . W . 2d 436 
62 17 Oliver I ron Mining Company v. T RX 

6218 

6219 
6220 

6224 

6225 

Comml~"loner Certio rRri-occupation 
tnx ... .. ... _ Writ qnashed 

ChnrlC'8 Hu sh v. Supt.. State 
Reformatory ...................... . HRbca~ corpus ...... ............ 32 N. W . 2d 8fiG 

Chn rlCtl StllRrt DrRper ... ........ Inncritnnce tax ........... Settlcd 
G. C. Chase. Admini~trntor cta v. 

Comm'r of Taxation .... Certiora ri- Inheritance 
tax ............................... _33 N. W . 2d 706 

GPOrJte n cnr. Son!!. Inc. 
Control Comm'r 

v. Liquor 
................... In junctlon- wholellale of 

wine and hard IIquor .. _84 
Northern St ates P ower Compa ny v. 

United Association ot J ourneymen 
find Apprentiee!l at the Plumbing 
a nd PipeRtting Industry of the 
Uhlted States and C.n.da Local 

N. W . 2d 7%6 

No. 34 et .L ....................................... Writ of prohibition ....... Settled 
6231 Arrowhead Bus Service Inc. v. 

Black &. White Duluth Cab Co . ... Writ of prohibItion .... 82 N. W . 2d 590 
6238 Robert E . McClendon v. Warden, 

State Prison ............................. Habeas corpus ......... Oenled 
6239 Rubin Shct.llky v. Warden, Minn . 

State Prl"on ............................... _ ... Habeall eorpU8 .. .... 86 N . W. 2d 126 
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MINNESOTA SUPREME COURT, CIVI L-Contln aed 

DOCKET TITLE ACT ION DEC ISION OR STATUS 
(;240 American Federation of State and 

Municipn] Employees LocIlJ Union 
No. 9 A . }<~. L. v. Mpls. General 
Hospit..nl a nd United Public Work. 
en Local No. 77 C. I.O. .. . .......... Ccrtiorari----c.ertif\cate of 

bu rgainin&, unit ..... __ Argued 
624:\ Lee School v. St.ate !loan:! of Barber 

Examiners ....................... __ .............. Declaratory j udgment ..... 36 N. W . 2d 630 
6244 Arthur T. K rausman v. State Board 

or Barber Examiners .................... Mllndamul ........ 33 N. W . 2d 56 
6250 Twin City Motor BUI Co. St. Paul 

625 1 

6262 

62G4 

6255 

62117 

626!) 

6272 

6273 

6276 
6284 

fj2S!; 

C it)' Railway Co. v . South St. 
Pau l Transit ......................... ............. Public con veyance 

certifi cate ... Reversed 
Stronge & Ligh t ne r Company v . 

Commisaioner of Taxation..... . .. .. Cel't iornri- incom e tux ... 36 N . W . 2d 800 
Democratic-Farmer-Labor St.ntc 

Ccntra l Comm ittee v. Seeretary 
of State ... . ... Political party-filing of 

nominec!!l for presiden-
tial cleetors ..... 33 N. W . 2d 831 

Schaeffer v. Newberry, Village of 
Elbow Lake. et 81. • •••••••• • ..... Quiet ti tle ........ . 

Lake Reg ion Beverage Com pany, 
et a l. ... Conflllcntion- on C' Olds-

. ... 35 N. W . 2d 287 

mobile acdan ................ 35 N. W . 2d 525 
Kernan v. Secretary of State. .. Election- Hllng- nomi-

!lcca for atate aenate .... 3 .. N. W . 2d 827 
Sam Nemo d. b. a. Roman Cafe v. 

Loca l J oint Exeeuti\'e Board anc! 
Restaurant and H otcl Em pioyccK 
l.oca l No. 556 ...... Ccrtincnte 

Rlo:cnt 

Richard P . Gale. executor of the 
estate of Sarah P. Gale v. Tax 
Comm i$ion .......... ..... . ........ Cc .. U"rari 

Minneapoli !> Tribu ne Company. 8 \ IC­

ccs!>or by merKel' to Mutual Hold-

of bllrKaininlo: 
............ _ ..... _ 35 

" 
N. W. 2d 337 
N. W . 2d 811 

....... 37 N. W. 2d 711 

ing C<?mpany of Delllwnre v. T llx . . 
CommlS;;lon .................... Cerll0rnrl ..... 37 N. W . 2d 737 

G. O. McCoy. et al... .. ....... E."!chentet.l bank 8CC011n~ .Dr iefK f\led 

Ha m lin et a!. v. Coolerntor Com-
IlAn y, Stllte Employment. & Secur-
ity Diviaion ......... ......... ....... .. ... Benefita wh ile on 

Mllrl(nrl't Rot h Judd v. UniveMlity vAcRtion ....... .... 35 N. W. 2d 6t6 
of MinnesotR, et Ill. ............ Work m cn', I!Ompcn~n_ 

tinn ... . .. 35 N. W . 2d 430 

MINNt:SOTA SUPREMt: COURT, CR JM INAL 

DOCKET TITLE ACTION DECISION OR STATUS 
838a Robert. Doa n .......... Murde r ................................ 30 N. W . 2d 539 
842a J ohn Ward ...................... Game lawl ........................ 30 N . W . 2d 349 
84 4a 

845a 
846a 
8 .. 8a 

Rober t F. Carroll ............ .............. Ope rating automobile 
while under infl uence 
of Intoxicants .. .... . ... .. 225 Minn. 884 

31 N. W. 2d H 
Grant Homme ........................ Criminal ne~lI~ence ........ 32 N. W . 2d 151 
Raymond and Edwin J ohn Croatt .... Kidnaping ............ 34 N . W . 2d 716 
Merlyn C, Billington ...... . ... Glvlng eheck without 

funds ........ .. .......... 36 N. W . !d 893 
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DOCKET TITLE 

l\1 INN l:SOTA DISTRICT COU RTS 

ACTION DECISION on STATUS 

6067 

6078 

6102 

6103 

6104 

fila5 
6149 

til58 

6164 

6 171 

til75 

G188 
GI!!3 

Lflke Mining Company ............. . ... Royalties-iron ore-

Younplown Min es Corporat.ion, 

Syracuse Lake bed .•..•... Stayed- nw.itinl' out.­
come of Case 6077 

et. a!. ................... . ..... Iron ore- Rabbit Lake 
bed ................ _ ............... Staycd- Rwaitinll out· 

come or Case 6077 
Chicago, St. Paul, Mpls. & Omaha 

Ry. Co. . . ................. . . Pennlty- Increase in 
freight. rates ..... ___ ....... _Dismissed 

Mpls., St.. Paul &. Sault Ste. Marie ... PenultY-8witehi ng 
charges, Ramsey CO .... _Dillmlssed 

"'))1$ .. St. Paul & Sault 8 te. Marie ... Penalty- Switching 
cbarges-Hennepin 

Amel"icRII Nntiona.1 I llS. Co 
Alls tnte jo'illllllce Co. v. Commis· 

Co . ........... .................... _Dlsmhlscd 
Deli nquent premium t.ux .. Colleeled $7:>0 

s ioner of Blinks ........................... ... Smull lORn liccnse ........ _ Afllrmcd 
PrC'ferred Insurunce Co. or N. Y. v. 

SUllt . Sl. Cloud Reformatory ...... Subt"(Jgution claim on 

Shawmut Company, et al. v. Din~c· 
pri.soner's es rnings ....... DismiSlied as to St.le 

tor of Lands & Minerals..... .Boundary dispute- mine 

Milton Culver's Food Market v. 
property .... . ........... _Submitt.ed 

Phn rmncy Board ............................. Injunction .............. Brlefs filed 
"~mil H. Trump, et ilL... . .... Condemnutio n ror 

Ullive.-.ity .......... _ Verdict ro r defendallL:! 
H. D. Denig v. Civil Sen'ice Board .Certiorari ........... Affirmed 
Nels P . Carlson Est.te ....................... 010.1 age assistance lien Settled 

6 195 Minnesota Valley Youth Cent.er ........ lnvoluntary di.ssolution .. Dissolved 
GI!!6 J ohn Ab('ln. ('t ul. v. Liquor Control 

Commill!! ioner .. Injunction llevoCHtion 
or beer Iicel\se .MS 340.025 held uncoll-

s titutional 
til!)!! Jucub Luther Man ley v. Warden. 

S tute Prison ........................................ HubcuK corpU8 . Denied 
6200 EmiliI"(' Lonn & Thrift Compuny v. 

DCI)nrtme nt or Commerce ............. Certiururi- denilll o r 
license .............. _ .. _ .. __ Affirmed 

6201 Tho rnton Bros .• e t al. v. State High. 
Wil Y Commis8ioner. e1 al. ... In junction- highway 

con8truetion ........... _ .. _Denied 
6205 'ndus1dnl Commissiun v.Minnesot.n 

By- ProdueU! Inc. . ............... Pennlty- ruiJurc to report 
uccident .... . .... Settled 

6206 Arthur Ne lson v. W arden, State 
Prison ................................................. Hnlx!n8 corpus .............. Discharged 

6207 Reuben Potter, et nl.- Li vestock 
TruckerlJ Assn. v. Rnil road & 
Warehouse Commission ............. Inju nctlon ....................... Denied 

G208 It. J. O'Neil v. CommiSilioncr or 
Banks ........... Industrial lonn and thrift 

certifiente ............... Sllstained 
G21:i Ma rllhall Hinde, et 11.1. v. Ilnilroad 

&. WlIrchouse Commission .............. In junetion .......... __ Denied 
6216 St. Croix Mfg. Co. v. Statc Labor 

Conciliator ......................................... Certiorari-collective 
bargaininlf ....... _ ......... _Dismislied 

£221 M. D. & Ma rga ret Robe rta petition .. Adoption ... Denied 
G22£ I~loyd Willinms v. COmmi88ioner or 

ConservAtion ................................. Declnrato ry judlCfllent .Denied 
G227 M inncsotll Linseed Oil & Pflint 

Company v. Rllilroad & Ware· 
hOIHle COinmiss ion ._ ......................... Londing dock .................... AHil'nled 

6228 C larence T. Kelly v. Rural Credit 
Conservator ............... Re furmation or contrllc\ 

ror deed .............. Jurlgment on s ti pulation 
6229 Ed. Enger, et al. .. Adv(,NlC claims ........... Dcrault judgment 
6230 Pa~y M. Reed aud Elizubeth C. 

Haley ............................................... Deel.arntory judgment-
mineral l"C'!Ie rvation .... Submitted 

G232 Stewart H . Graves v. Division or 
Publie Ins titutions and Civil 
Service Comm ission ....... . ... CerUorari ........ Affirmed 
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MINNESOTA DISTRICT COURTS-ContJn •• d 

DOCKET TITLE ACTION DECISION OR STATUS 
6234 Tyler R. Haeen v. Yellow Medicine 

County. et .1. ................................... Old alre all l iAtance 
claim ................................ Jud(l'ment (or atate and 

wunty 
6236 Univcnlity School of Beauty Culture 

v. State Board of Hairdreslln8' ,I: 
Beauty Culture .................................. Deel.r.t.ory jud(l'ment-

license-interpretation 

62n AI)I)lication of Cellevra Bingen· 
of MS 165.11 ................ _Judernent (or plaintiff 

heime r, et a l. to Te.rls ter lands ... Ore under lake bed ............ Drier. flied 
6246 Ch lclllJO, St. Paul, Minneapolis 4 

Om ahl\ Ry. Co ................................... lnapectlon- . witchm.n·. 
IIh.nly ....................... _ _ COm mIBll lon·1I order 

vacated 
6247 S tate Fire Ma r8hlll v. Katrina A. 

He rmanson, c1 a!. ............................ CondernnuUon order ....... Affirm ed 
6248 A . J. LaBarre dba Ihlll ine!ll Menl 

Cou nty Club ................................... _. Injundion ......................... Re!ltr.lnine order illilued 
624!.l Albert Lea Amusement Cor por.tion 

v. F roob(WIl County Attorney .......... Dcelaratory judement 
" bank nieht" .... ~._ ... _Pendlne-

6263 J Ollephinc S. Swan. et al.. ................... Land regi l tration ............ Pendina 
6266 Mntt Neva, et al. .................................... Mortgaee foreclol ure ...... Property Bold 
6267 CornmiBll loner ot nUlinesl Research 

v. J ohnson'. Super Markeb ............ Ad\'erti ll ina-- MS '46. c. 
326 .............................. __ '>endl na: 

6258 No rth Star A rmy &: Navy Store 
United Army Store v. Department 
o f nli ll in e~ Re.ea reh and Dev<! lop· 
ment . .................................................... Ul e of name "Army" or 

fi 269 Cllili tol MUlual Life and Chippewa 
"Navy" ................ _ . __ Demurrer auatalned 

Mulual Life ............. _ ......................... Io'orfeiture of charter ...... Judtrment tor I tale 
fi 261 Normall PelenlOn v. Warden, S tate 

Prison ........................................ _ ...... _Habeas corpull .... . ..... Denied 
6263 "' in t Stnte Dunk of H ewitt by Com· 

miss ioner o f Bank. v. Edward 
Thoml)80n ................. COllcetion of judKmen\ 

ror benefiit of c red!-
ton ............................... Jul1gm<!nt enten'il. 

62fi 4 Kenneth D. Halls lcr v. Commissioner 
o f Inllurance, et al. ... In junction- OOlicy 

62(1() Eli MaleLin v. Ward<!n , State 
!lurcharlire ............... Dlllml ll.ed 

Priw n ..... H sbenll COrlJUII . . ........... Denied 
62tifi Ar-ic n. HolTman v. Warden, Slate 

Prl~on .. .................... .. .. Dumn"CII . . ... .. Dismlslled 
6271 Ann McLnua-hlin v. Edward Dixon. 

e1 al. ................... Quiet title ...... Den led 
6274 Rural Credlta v. }' r <!d Maitland 

Hull ................... _............... .. .... Forech:ltiure of contract .... Decree entered 
6215 Fi re MM n<hal v. Roy A. K .. ron ............ Condemnation of 

6278 Hu m id O. I) inkerlllan v. Warden 
building ''':::::Dulldlna- repaired 

Utecht ........................................ _ ... _Hllbeali corpUli .. .. ... Denied 
G21!J Slate Alfriculture Society v. KSTP 

6280 

628 1 

Inc. (Uad lo Station) ................... __ ... Cln im for rent ....... Pendlne-
COnscrvlltion Commi8ll ion v . COn­

Ktance F. Adam. et al. 

COli llervatlon COmmiu lon v. 

.Tille to iron ore unde r 
Inke bed (Carlson 
IAlke) ............................. l'npel'll ftled 

rtobert Morford Adams, et al ........ Tille to iron ore under 

(1 282 StBte A"ricultuml Society v. 

la.ke bed (Rnbbit 
Lake) .... 

McMnnilf Conll truction Ce. .. ... In junction 
G283 DepArtment ot Business Research &: 

Development v. Cut Price Super· 
ma rket!! ...... In junction 

ti~S5 Delinquent Personal Property Tax 
for 1947 (Hudson Brlda-e) .... . ... Delinquent tax 

. ... I'apefll filed 

.... Di llmill.!led 

....... P endlnlr 

.......... Juda-men t for plaintiff 



MI NNESOTA DI ST R ICT COU RTS-Continoed 

UlGIlWA Y D EPARTM ENT 

Comm issioners' R CllOrls o f A wa rds F iled 
T ried to a jury .. 

................ 223 

" S ett l('(1 oul of oou r t . ............ 2 79 
Dillm ist;cd ......... 117 

BAN K t:SCIH':;AT DIV IS ION 

29 Rctio n:! brough t to )'ccovcr csclll'nt('d bnnk dCIWlI it.<f. 

MINNt;S OT A DISTRI CT COU RT S. CRIM INA I~ 

13 

DOCKET T ITLE ACTION DEC ISION on STATU S 
84 1a Sta te o f Minnesota v. Geora-e Allen 

e t AI. ...........•.... __ ....... Public o ffi cer- ncR'iect ot 
duty ............................. .. Pleaded guil ty 

843a J esse ROlOC nnd Peter L . Doran ....... Uribery ................................ Dism i!lsed 

DOCKET T ITLE 

P ROBATE CO URTS 

P ROCE E DIN G DEC ISION OR STATUS 
6062 
6194 
6262 

Henry W. Sehults, Es ta te ..... ......... Elu:hca t ...... _Estate clO!'led 
Nellie M. J etrerson, deceased .......... P robllting e3tate ............... Estate c lO!'led 
Mi n nie fou nk, deceased... . ........ I' r l)bating elItat e ............... W ill admitted 

DOCK ET T ITLE 

J UVEN II.E COU RTS 

PROCEED ING 
6216 Bet t y Mae H uisin sra, Deli nquent . __ .... Rel"'llS(! . 

DECIS IO N OR STAT US 
............ Dlsm iu ed 

FED lmA L DEPARTMENT S 

UN IT ED STAT ES S t: N ATE J UDI CIA RY COM!'tIiTT EE 

DOCKET TITLE PROCEEDING DECISION OR ST ATU S 
6236 Submerged Lands BilL .. ... Title to la nds beneath 

t ida l and na vigable 
waters .... . ..... 332 U. S. 19 

DOCKET T ITLE 
Innrltate Commerce Commlu lon 

PROCEED ING 
6202 Uutler Drothers v . G. N. Ry. Co. 

DECIS ION OR STATUS 

Sta t e of Minn ., Inte r venor ........... Rll tes on crude o r .............. Reason able rates p re· 
sc r ibed 

6210 Cheeie M akcJ'lI Mutual Cuualty 
Com pany ...... Insura nce license ......... .... Denied 

ST AT E BOA RDS AND COMM ISS IONS 

DO CKET T ITLE 
6203 F rank De Roos 

DOCKET T IT L E 

P harmacy Boa rd 
PROCE EDIN G 

........ Licenlle ............... . 

Industrial Comm iss ion 
ACTION 

6241 Determin ing M.inimum CO!'It of Li v. 
ine for Women" Minor W orkers 

DECISION OR STAT~ 
....... Revoked 

DEC ISION OR STATUS 

in Retail Mer chand ise InduBtry ...... Minlmum wage ............... Wage to take effect 
6/ 80/ 47 



TABLE NO. I 
PROSECUT IONS REPORTED BY COU~TY ATTOR NEYS FOR 1947 AND 1948 

DI STR ICT COURT 

COUNTY-COUNTY ATTOR~E\" 
Found Gu ilty Pleaded Guilty Acqu itt ed Dismissed 

1947 19-18 1947 1948 1947 1948 1947 1948 

Aitkin-John T . Galarneaul t. ... ...... ....... . . .. 2 12 I" 2 7 , 
Anoka- t . Darrah C utter. . . .. .......... ..... .. 
Beckcr-Carl G . Buck .. Ir ... . ......... .... ... • ., 33 I ""2' 
Beltrallli- Herberl E. Olson . . . . . . . . . . . . . • 2 . .. 'a3 ' ,. .... '2' 

I 9 
Bcnl on- J . Art.hur Bensen . . ....... ... . .. , I , 
Big Stone-C. J . Benson .... . . . . . a' 2 . 'ao ' 

.... 'a' I 
Bluc Earth-Milton D . ~ l lti!on . 7 'a" Brow n-George D . Erickson . ..... . . . . . . . . . . . . . . . ... . . . . I 8 10 
Carlton- Tho mas 1\1. Bambcry-::it anford Dodge, AssilitUllI . I 3 32 " 6 
Carver-:-J ohn J . J.' ahcy ...... . . . . .. . ... 2 8 2 , . 3' Cass-Edw~d L . HO{l;crs . .. . I " " 2 2 
Chilll)Cwa- ig\'ald B. O~'tm . , .. ......... ... .. ... . . . . . .. . ' io ' 6 

''2' Chisago--Carl W. GUlna son . I 7 
Clay-Goodwin L. Dosla nd ... 2 24 31 10 • Clcarwa ter-Osear E. Lewls . . ... 6 7 3 
Cook-J . Henry Eliasen ... . • Cottonwood-i\1. F . J uhnke ... . . ... '''S ' 6 
Crow Winu;- Anhur J . SuJli\"lUI. ... . . . • . ... . ..... 
DakolR- David L. G rann is. J r.- R . C. ·~~i5~~· .· 3 12 . . 46 ' , .. ' ''0 ' 
Dodge- Bruce A. Erickson . .......... ... .. 7 6 I · .... a· Douu;las- K. L. Walhlce .. ... . . 13 24 3 
Fairbau lt- Harold C . Lindgren . 8 21 I I 
Fillmore-George E. Frogner .. .... ..... ....... 10 12 'a' 2 
Freeborn- Rudol ph lI anson . 18 2. • 3 7 
Goodhue-:l.lilton 1. Holst . . .. ...... ..... 2 7 14 
Gmnl- 1. L. Swanson ... . ... 

'26' .. 28 . . "40a ' 3 
i2 ' 

I 
23 H en nel)ill-1\'lichaei J . Dillon . 485 7 25 

Houston-I.. L. Rocrkohl. .. .... ..... . • , 
"0" H ubbard- James A. Wilson . . . . . . n: ·GillcsJJie . 

, • 5 
banti- Harold L. West in- Robert '3' 3 . . . ...... . 
Itasca- Ben Gru8!lendorf .... ... . . ..... 3 IS II I " Jaek.!lon- Warren P . Adams . 

. ~ ;·Q·u·ist. " Kanabec- L. i\1. Carlson-Robe~L W. • . .. 'io' ...... . . . . 
io' Kandiyohi- R oy A. Hendrickson. 2 

KittM n- l.yman .. \ . Brink .. .. 
K ooehiehinl/:- L. P. Blomholm .. 

. .... . ...... 2 4 

Lac Qui Parle-H. I\" Swenson . 2 2 , 
I" 2 

Lake-Emmet t J onCl'l ... . . . . . . 
Ti~m . 

..... .. ...... , 7 6 2 . ......... 
Lake of t he Woods-Fran k H. ....... ... •• .. ...... .. 
Le Sueu r- George T . Ha\·c1. 6 9 '" '2' ...... ... . 



I.incol ll- Edward T . :\IcE\·oy . ...... . .. .... ......... 6 1 .. ........ ...... . . . . Lron-C. J . Donnelly . ...... 12 33 .......... '''i 1 l\ eLeod- lI l1bcrt C Smhll .. .. .... .... ....... . 21 3 • .. ....... . :\l lI.lInomen- I .. A. Wilson . . .... .... .. ..... .... ..... 10 17 
l\ l nr~hllll- .. \rIIold A Trost . . ...... ... ..... .. . 2 1 7 , 
l\lnrtin-Art hur T l::elman . 11 12 2 :\ Iookel'-Salll G. Ciandrud 3 13 :\J illc Lacs-JolllI :;. :\Y<lui~ t . . . . . . . . . . . . . . . 

" i' 13 9 ''' i ' 1 1 :\1 orrison-A t tel l' Fdix . .......... . . 1 9 1. .. .... ... . 2 3 l\ l ower- \\' olluce C . !5ich . ..... .... 2 3 • 21 2 8 1 l\l ur ray-.I. T . ~c hlle ll e r .. . ................. 2 5 Kicollet-A L. ).1 C'C'OIl\' ille . , S N oble,,- RII "moml E l\l ork .: : : : : : : : 13 15 Korman- Lioyd J . Ilc l lllnd- Ola\" E . \ ·nule . 
" 3' 3 " .......... Olmsted- Thoms s J &nn lan ... .. ... .. . ....... .. . 2 2. 42 2 3 Otter T ail- Chell tcr C Ho..."Cn l:: ren . 1 3 36 20 '3' 2 Penninl(l on- I'nul .-\ I.und~ren- L. W . Hulien . 1 " 10 6 Pine--Georl/:e E . ~lIu~e ll . 1 , 7 8 I'i pelllone-J . II . l\lu nion .. .......... . . . . ... ........... • .. · .... 3· Polk- F. I I. S l lIdsvold ... ..... . . . . ... . . ......... 1 3 58 '35 ' 4 POpe- Will i\1f'rrili .. . ... .. . . . . ....... ....... . 2 . '3' 6 ··· .. i .. · 1 

'2"' 'S' nnmse)'-Jnllle~ F , I.y nl'h ....... .. . 1 228 277 4 Red I.a kc-Cll url ci> .. ;. BOllj.: IH OIi . Jr ....... .... . .. • 1 
T Hcd wood- 'l'hoi> , F . Heed ............ 15 ll cnvillc-- Hllilsell L. Frazce :, . . . .. .. .. , 1 Bice-J ohn J~ CouJl:h lin- 1;rbau J . Si~{I;I~~~·. 2 5 37 6 1 Hoc k- l\ lort U Skewc/! . ... .. .. ..... 2 2 1 B08Cul l- B(' r t Ha nson . . ... . . .. ....... .. . .. ..... .. .. .... 

7 ... ....... 3 8 .. Louis-Tholllllil .1. :\1I\'\or .. ...... . ... 12 . ... i:i" . .. i98 133 · .... 3 .. , "35 '" 35 :O: eOtl - HIiTOld E. Fly nn . · ....... 8 3 12 11 .......... 3 Sherbll rne-- Howllrd • Wttkelicld . .. ..... ... 6 1 3 2 Si ble)'-E" crci l L. \' ou ng. ..... . .... .. .. ... 6 1 1 SteIiTIIs- DIt \' id T . :-;hIlY .. .. . 
~Icclc--John 1'. W«lbran .. ............. 11 2 ::ilc\'ens-Th OIllIlJl .1 :O: l llhlcr 1 1 Swift - Frank A . Uarnunl . . 5' "s' 2 , 

'j" T odd- F rank l. Kin!! .. . ..... .... ..... ...... 28 36 2 4 12 Trll \'CN!e-- Ea rl E . H uber .... ... .... ... . . .. 3 , 
\\'abllsha- .. \ rnold II" H:l\field . , 10 3 Wad'::lln-Churiel! W. Kennedy . 18 , 
Wasecu- Einer C Iversen . . . . . . . . . . . . . . . . . 7 8 1 .... ·7· 1 Washington-Will T J ohnson . . . . . . . . . . . . . . 11 52 3 Wutonwflll- I'n ul r Fling .. . ............. 8 , 
Wil kin- B X Xe("oll ... ...... .. 7 2 . .. . '3' 1 Winona- \\·. Kennelll :\ i ~st' li . . . . ............ 7 17 3 Wright - Wall er S, J ohru!.On 6 7 ., .......... ; Yellow ;'\ Iedicine-- Robert ;'\ 1 Baker . , , 

T ota ls .. ........... ....... . .. ... ...... 10 • 111 1030 1867 33 H 199 180 

-No repor t received 1o. 1!l47. • • K 0 report rerei \'ed [0. 1948 . 
..... 
'" 



TABLE NO . I- Contin u ed 
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1947 AND HJ4 8 

COUNTY-COli!\'T Y ATTORNEY 

Ailkin-John T Galarneault . 
Anoka-I. Darrah Cutt er ... 
Beeker-Carl G . Buck .. !r. 
Beltra mi- Herbert E . 0180n .... 
Bent on- J . Arthur Benl!C n 
Bi ll: Stone--C J . Benl on ... . .... . ........... . 
Blue Earth- Miit on 0 "'ason . 
Brown- Georltc D f': ri c:kaon .. . .. .. . . .. . .... . . . ... . ... .. 
Carlton- Thomas :\1 . Bambery- Stanford Dodge. A88i1l1ant . 
Car\'er- John J . Fahey . . . ... .. .. . . 
Cas_Ed ward I.. no~cl'8 ... . 
C hi pl)(lwa- :>;ig\'ald B. Oyen . 
C hiaalto--Carl W. Gwlta(son . 
Clay-Good" in L. Do~land .. 
Clean\ flt er-Oaca r E. l..c\\ ilS. 
Cook- J Henry Eliasen ... . 
Cottonwood- M . F Juhnke ... 
C row Winll;- Arthur J . !!iulli\'a n ... 
Dakota-Dtlvid L Grannis . Jr -R. d. ·:';~i6~'n·. · 
Dodp:c--Brute J\ . EricbOl1. 
DOllj[Ias-K . L \\ allaee ...... . 
Faribault- Harold C . Li lll.l",ren . 
Filimore-Georll;e E . Frogner 
Freeborn-Rudolph Ilanaoll .. 
Goodhue-:\lihon I Hola t . 
Grant - I L Swanson ..... 
Hen nel)in-:\Ii(' hael J . Dillon . 
B oullton- L L. n oerkohl ..... . 
Il ubbard- JalllMl A. Wi1110n .... ... . . .. . 
Isanti- llaroid I.. Welltin- Robert H. Ciliellpie . 
Itasca- Ben Gru88endorf. ....... .... . .. . 
Jackson- Warren P . Adal1ls...... ... . .... . 
KanRbec- L. M . CarillOn- R obert W. ·X;·quis i . 
Kandiyohi- Roy A. HendrieksOf1 . 
Ki llllon- L).man A. Brink 
Koochiehing-L. r Dlomholm. 
I.a(' (Illi Parle- H . W . Swenllon . 

l~:t~(~',:~n~!~0!l~SF~~~k' j.j ' i·i;~~l ·. 
Le Sueur-Georlle T . 1l1H'el. 

Found Guilty 

1947 

. '7' 
o 
3 

36 
7 
8 

25 
5 
1 

• 

42 
13 
8 • • o 

1\0 
7 , 

17 
5 

1948 

2 
35 
3 
8 

22 
10 

1 
12 
82 
3 
3 

211 
8 

15 
1 • 11 
6 

' ios" 
6 
6 

26 

2 
12 

1 

1 
2 

MUNI C IPAL AND JUST ICE COURTS 

Pleaded Guilty 

1947 

201 

31 
00 

104 
3083 ,. 

'()() 
2. 

117 
105 
19. 
4 12 
157 

•• 
620 

61 
172 
125 
14' 
265 
3'8 

30 
3457 

124 
209 

88 
509 
168 
159 
103 
53 

. . . i i2 ' 
174 

201 

1948 

171 

. " 557 " 
30 

. 4S ' 
906 

74 
494 

13 
12{) 
115 
2()() 
322 
193 
39 

167 

. 'iiao' 
83 

152 
8 1 

131 
293 
485 
'2 2551 

212 
238 
9. 

370 
217 

35 
11 3 
33 

1()() 
162 

165 

Ac:quitted 

1947 

2 

4 

11 

4 

21 

4 
1 

3 

1948 

3 

11 
1 
2 

.. · .. 2· 
8 
5 
1 
5 
2 

4 

Dismissed 

1947 

2 
21 

7 
8 
2 

10 
2 
3 
5 
4 
1 

25 
1 
6 
7 
4 
1 
1 

52 
1 

16 
6 

21 
2 

6 

's' 
4 

1948 

14 
2 

5 
8 
4 

15 
2 

\0 
1 

\0 
1 
1 
2 

4 
3 
8 
5 
2 
2 • 

57 
2 
7 , 
I' 2 

7 



Uncol n- Ed ward T . )I c£\"o)" . 
Lyon-C. J . Donnelly . .. . . ... . 
~l cLcod- ll uberl O. f:.milh .. 
~Jahnomen- L. A. WU"OIl . 
~ J n rlJhal l-".I,rno ld A 1'r08l ... 
~hrlin-Arlhur TEdma n . 
Meeker-Sa m G Gandrud .... 
:'>lille I.ars-.J ohn:-: :-\"Y(juiSl . 
:'>Inrtison- Allel P Felix ...... . . . . . 
:'>I oller- Wa llnce C . ~ie l l .... . 
:'>Iurray- J T So·h uel ler . . . . 
:-\"i t'o llc t - . .I, L :'>lr("OIl\"ille . 
:-\"oble,,-Hnynlond F. .i\ lork .. . .. 
Xorl1l(tr-Lloyd.1. lI etl lllld- Oltl.l· E \:n'~ I ~ : ' 
OJIII~u~d-Tholllnfj .1 :-'rll nlun . 
Oner T nil-Clw,.. er G Hosenj.i:ren .. , . . 
PcnnillJtwn- PI.I II I A. Lll ndj.i:rcn- L. W. it"1;li ~l;: 
l'ine-Georj.i:C E, :-'u\lt cn ... 
Pi" C8!or'C-./ II ;\Ianion . 
Polk-F . II . ~ tudfj\' old 
POIlC- \'· III . l\l errill .. . , . . 
H alll~e,\"-,JlIlIleij F LYIH'h .... .. . .. . . 
Red I nkc- ( Ionrlt'H E 13olll/hlon , Jr . . 
Hcdwoorl- Thoij F. Hecd .. . 
Il cn \"i ll r - Huil8cll I. Frnut' .... . . 
R ice-.John E . CouJ,:hlin- L·rbun.J :'leimnll ll . 
Rod-:- :'IJort D ,':kC"C1; . 
HOIO('uu-Bcr1 HllMon .. . . . 
St. 1.0ui~- TI I0!l J .Xaylor . 
Scol(- lI l1 rol <1 E Fl ynn .... . . . 
:;:hcrhurnc-Ilolllm] S \\'akcficld . 
:-:ibley-E \"ere ll I. You nJ!: 
Slea rns-Da"id T :O;1' lly .. 
Stccle--,lohll I' Wnlbra n .. 
!': tc ' ·cw;;- T homlt!l.J :-'I/I),)cr . 
S", ifl-Fra nk A . Barnard . 
T odd- Frank L Ki n" .,. 
Tra" er~e-- En rl E. Huber .. . .. 
Wabas.i1a-.:\rllold W . Iltu lield 
Wadena-Charlce W. I';:elllled)' . 
\ \"alieea- Ei ne t C. h ·cl1:!en . 
Wa~h i nIl:IOn-Wm . T , J Ohll ~OIl . . .. . . ..• . . 
Wa lonilan - I'llul , ' . Flillg . . ....... . . . 
Wil k in-R. :0.: . !\clson ......... , . . ... .... •. • .•. 
Winona- W . Kcnneth Xi.'!scn . 
Wri /l:)u-\\'alter S . .I ohneoll . . ..... . ........... . 
Yellow l\I edicine-Hobert :\1. Baker . 

···.i\1unicipll l l·ourl Cllli l'.'! lI o t im'ludl'd in 1948 report. 

I 
I 
2 

14 
2 • II 

18 
12 

I 

... ' 29 " 

'0" 
... ' iu ' 

I 

;j 
\3 , 
14 , 

T 
12 

I 
8 
6 

576 

io ' 
7 
6 

... , . 2' 

. '2"' 
I 4. 
I 
G 
2 

15 

, 
I 

3 

I 
I 

14 

I 
10 
2 

700 

7. 
200 

68 
108 
.6 

254 
86 

2 11 
335 
210 
173 
254 
168 
28 

.')89 
141 
68 

254 

'53 ' 
95 

1024 

211 

. " 570 ' 
81 

. 434 " 
57 

120 
136 

6 15 
1.i2 
313 
178 
66 

. . . ii4 ' 
63 

490 
13. 
ISO 

2255 
156 
68 

23.361 

5. 
184 
127 
II. 
112 
255 
1<4 
208 
285 
152 
156 
189 
\36 
52 

74 8 
192 
136 
241 

76 
143 

1I67 
133 
In 

\6 
4!H 

47 
113 
459 
20 

527 
140 

"' 544 . 
146 
239 
123 
82 
87 

195 
71 

235 
210 

'" 2384 
200 

60 

21,956 

, 

T 
4 
7 

I 
5 
3 

''' j 
..... s' 
.. · ··3 · 

• 
I 
2 
I 
2 

2 

, 

117 

5 
I 
4 

. .. '7' 
2 

4 

104 

2 
I 
I 
7 

2 
3. 

5 
6 

2 
40 

2 

'" G 

'3' 
· ··· ·3· 
, . .. i 7" 

iii . 
I 

. '37 ' 
6 

'7' , 
'S' 
6 

.... ·s· 
I 

T 
II 

519 

I 
I 

16 

6 
3 

4 
3 7 I. 

3 

.. .. 46 " 
18 • I 

9 
I 
4 
I 
3 
6 • 2 

45 
I 
2 • 

4 

4 
17 

' ii ' 
7 
4 

515 



TABLE NO.2 
TABUL,\T ED STATE!o."IENT OF C RIMI NA L CASES AS REPORTED B Y COUKTY ATTORNEYS FOR 1947 AN D 1948 

XATU RE OF ACCUSATIO N 

I . Crimes Aj!:sin s t the Perso n (Ch . (19) 
Murder- l sI degree .. . 

2nd degree. 
3rd dc~rce " . . . . . . 

M lIonsllloughter-lsL degree . . 
2nd degree ..... . ......... . 

As.sault- l s t degree. . . ..... ... , .• 
2nd degree. . .. ..... • . . . , . • . •.•.• . •. , .•. • .. 
3rd degree. ... . . . . .... " • . ,.,"" "' , .•.•.•. . 

Robbery-lsI degrC(: . . . . , • , , ... . , . 
2nd degree . 
3rd degree. 

Kidna pin g . 
Slander. 

II . Crimes Against Morality, etc. (Ch. 617) 
(a) Sex Crimcs, Indece ncy, etc.. . ..... .. . ... . .•. . 

R a pe ..... . ..... . 
Carllal knowledge .. . 

Female under 10. 
Female 10 to 13 .. 
Female 14 t o 17 ..... ....... ......... . . . .....•. 

Indecent USlIu uit . . . ... . . . ... .• . • . •.•.•.•.• . 
Adu ltery . ." ... . . . . . . .. . .. .. .... . . . . . 
Abort io n . . . . • . • . • • • . • .•. . .. •• 
Bi gamy . .... . 
Fornicat ion. 
Incest . 
Sod omy . ....... . 
House of ill fame .. " .... 
P~\'c hopathic person!! lit)" .. . . . .•. . . . • , .• . . 
Abduc ti on . " . " .. .. . . 
Indecent Exposure . 
!o. 1 iscellaneous. 

(b) Crimes against Children , et c . 
Paternity, illegi t imate child !,Ch . 257) ..... 
Absconding to eva de pate rnity p roceedings. 
Abandon mcrrt, wife or child . 

I N JUSTI C E, i\'lUN IC I PAL, AND DISTRICT COURTS 

Plea ded Guilty 

1941 19·18 

2 

I 
6 6 
4 4 
4 14 

42 45 
526 421 

36 25 
17 13 
5 3 

. ... ·s" 
6 

3 4 
I I 
2 16 

53 47 
35 4 1 
4 7 
8 16 
6 4 
G 7 
2 2 
5 5 
I 2 
2 
I I 

17 20 
18 18 

230 243 
I ·· · ··85 . 85 

Found Guilty 

1947 1048 

2 

2 
2 

II 
91 

2 
5 

2 

4 
3 

4 

24 

8 

.. . . 

. .. . . 

2 
4 
2 
6 

74 
4 

I 

6 
7 

4 

5 

26 

6 

Acquitta ls Di smissals 

Hl47 1948 194 7 1948 

3 
I 

. ' ''3' 2 2 
4 9 8 

34 22 62 55 
I I 
I 3 

I 

.. . . .. 

I 
3 I 10 14 
I 3 8 3 

4 5 
I I 

'2' 
. 2' 

4 
' '2' .. · ····2· · 

9 6 31 32 .. .. "3' 
2 

3 4 
34 40 



~On·8upJ)ort., wife or ch ild . ...... ..... 152 180 13 39 6 4O '0 :-.'eglect of minor ... . .... . .. ...... . . I 3 I 1 
Contril.>u t ing 10 minor 's deli nquency . . . . . . . . . . . . . . 10 33 3 3 

g~ltfJ I t~ ~~r~ I.l ~l~ ... 0 I 
................ . . . . . . . , . . . • 3 

:\ Iiscella neou! . .. . . . . . . . . . . . . . I 8 

(.) I\ lillcellaneous C rimes ap:ainSI :\l or8ol ily, etc . 
Public da nce laws, ,· iolations . . .. . . . . . .. I I 3 

T Gumbl ing and lottery Jaw8, violations ... 22 18 2 9 

I l l . C rim es Aga in s t I) roperty (C b . 620·622) 
Arson- ht degree . .. ................ 

2n d degree .... I I 
3rd degree ... 12 3 

Bu rglary- 1s t degree. ......... .... . . 3 
2nd dcgree. 0 Z 2' I 2 
3 rd d egree 00 123 0 8 

Unlawful C ll lr~· ... ... i3 " . ....... . . 0 8 
Forgery- let degree . . 3 5 0 1 

2nd degree. 71 110 ... .. "2 ' 
4 '2 ' • 8 

3rd degree .. .. ... ·1 !l I 3 2 
Larceny , gmnd- Is! dCj,i:rce . " ...... .... " . 71 98 I , I Z 10 14 

2nd degn-e . 301 2!)7 I I 13 3 Z :12 38 
Larceny. pet it. ....... . . . . . 322 35~ 15 25 9 • 33 30 
Glv inj,i: check wit hou t funds ... . . . . . . . 208 2H ·1 2 8' 110 
Receiving stolen l)rOper!y . . .. . . . . ... 0 21 4 2 
Mortgaged chattels. sale. remO\'AI. etc .. 17 32 

Hi ' 
2 10 l4 

~d aliciou :s mischid . .... .. . .. . 84 89 , II l' E :!tlortioll . I 0 .......... 
Trespass . 10 6 I " G' 1 
F raud ... . . . .......... 

327) : 10 10 3 2 
F rllud on innkeeper (C h. II J.l 1 
l\1iscclla ntlOu a. .. ......... . ..... . .......... 3 Z 

I V . C rim es Agai n s t SOI'c r c i se; n t)' (C h. 612) . Pu b l ic 
jus ti ce (Ch. 613). Safet )' (CII. GI6) . ' )ca.ce (Ch . 
GI5), etc. 

Briberl' (gh'ing or recch·i ng) . 3 2 
Per jury ................ . . . . 2 '3' R~ISllIIg or interferi ng \\ili. ofhccr 62 .6 9 , 2 , ·1 
Conccaled \IC:lpOnS. carr~ l ng. NC. 8 12 2 I .......... 2 
Lnngunge prOVOCAt ive of Ililsnull . 3·1 3:, 0 4 0 7 
Contempt of court . . ...... . .... • 3 I 3 .. . " "7' Escape ......... . ................... 23 22 5 2 G 
Breach of peace .... 11 2 147 13 3 1 '2' " 7 
Disorderl)' conduct ....... 3·1-1 5 11 I. 34 4 7 9 18 
Public Nuisance .. .. . .• . . .. 48 18 8 2 ., 1 
l\'l a1fc~nncc in office. 2 
Miscellaneous ... II 33 .......... ... 

'" 



TABLE NO.1- Continued 

TABULATED STATEMENT OF C nli\UNAL CASES AS HEPORT E D BY COUNTY ATTORKEY 8 FOR 10-17 A N D 1945 

IK J USTI CE. i\lUNI C I PAL. AND DI STRI CT cou nTS 

~ATU RE OF ACCUSATIO ~ 
Pleaded Cu ill)' Fou nd Guilty Acqu iuab Dis lll issaia 

1947 1948 1947 1948 19-17 1048 1947 I 19-18 

v. Miu:c llancou s C rim es (alld "arious spec ial .J statutes) 
Crueh y to a nimals (C b. 6 1 .. ) . 8 16 4 3 '2' Vagrancy ..... . . . . .. 91 98 5 5 I 2 I 
Violations of law re; 

Compulsory cducation . ......... .. 12 • 2 2 3 I 3 
Forcstry . . . . ..... . ... . . ... . . . . . ... .. .. .. .. •• 29 I 2 ' ii ' I 
Wild Ilnimals (game and fi sh) (Chaps . 97-102) . . . . 1359 1532 45 57 II 48 41 
Hca lth . ....... 27 3 7 • I :2 

3 Food ... . . . . . . ... . . . . ... ......... 29 26 3 
'278 ' ·:i.i · 2 4 

)1 010r vchicles, tramc .. . . 14900 13069 

I· 
197 27 " " i\ l otor vehiciclI , tamperi ng . . .... . . . . .. ... .... .. . 22 " I . . 

I" ) Iotor vflhiclell, in to:'l[ ic(ued driver .. .. . . . .. ..... . . . 95-1 956 H 51 4 II 10 
::I. l otor vchiclCiil-Criminal ncgli2cncC cau!;ing dca th .. 13 13 • 3 2 I 2 3 
:\I otor " chiclcs, u nauthorilCd UIIC . . II' 190 I 20 \I 7 
Dru nkcnlle8ll . . .. . . . . . . 2215 2205 51 65 3 II' 21 
In tox ica ting liquor . 269 J7G 14 10 3 I. II 
Kon-in toxicating liquor . 33 97 3 3 3 13 3 
Narco~ies . . . 3 6 2 
Acronau t icil. .. ...... . . .. 9 8 
Gas tax . . .... 27 2 1 

Abatement ll . .... ' i ' Confisc ations .. . . . . . . . .. . . ... . ... .... . . ... . . . '3' Miscellan eous Crimes and Ordina nce ' · iolat ions . 158 1 1692 5 • 10 , 
T otaill . 24 ,99 1 23.823 681 81 7 150 148 71 8 704 
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CREDIT UNIONS 

1 
Funds-Investment by Purchase of Savings, Building and Loan Association 

Shnres- L 1943, C 635 ; M. S. A. 50.14; C 62; 52.04, clause (6); C 51; 
51.29, subd. 2; 601.126. 

Question 

Whether or not credi t unions organized and operating under M. S. A ., c. 
52, a rc prohibited from investing funds by purchase of shares of savings, 
build ing and loan assoc iations organized and opera t ing under M. S. A' I c. 51. 

Opinion 

In an op in ion of th is office dated February 9, 1944. No. 426, 1944 Report 
file 53-0, it was held that the s hares of such corporations w er e proper invest­
ments unde r the "prudent-man rule" of L. 1943, c. 635 (M. S. A. 501.125), 
assuming, of course, the particular corporation met the other requirements 
of the rule as to management, reserves, e tc. 

The a nswer to your inquiry turns upon the question of whether the 
Hp rudent-mnn rule" applies to investment of credit union funds . 

Section 52.04 provides, among other things, t ha t a credit un ion s ha11 
have the power to (5) "invest in any investment legal for sav ings banks or 
for trust funds in the state." 

1t should be noted that the boldfaced portion of clause (5 ) does not 
refer to trust funds owned by the State of Minnesota.1 It refers to trust 
funds which are within the jurisdiction of the State of Minnesota so as to be 
subject to the laws of this s tate. 

Section 51.21 provides t hat share accounts of savings , build ing and loan 
associations organized and operating under c. 51 "may be purchased and 
held absolutely by, or in trust for, any person, • ., • a partnership, associa­
t ion, and cor pol·ation." 

It would seem clear, therefore, that your question should be a nswered 
in the affirmative. You have, however, called our attention to § 51.29, subd. 
2, nnd s tate that at the time the legislature was considering t he 1945 amend­
ment to subd. 2 the orig inal bill speci fically authorized the issua nce of these 
shares to state banks and credi t unions ; that you objected to the inclusion of 
the ba nks, and the credit unions asked the committees to delete t heir instit u­
tions from the a mendment. It is our opinion that the legislat ive history of 
subd. 2 as r elated by you does not require a modification of the above con­
clusion os to investments of credit unions . It is tl·ue that subd. 2 does not 

IWhether the "prudent-mun ru le" applics to state trus t tunds wall discu ssed ill an opinion at 
this ol1\ce to the State Aud itor dated J anuary I S. 1947. file oS·A. 
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specifically authorize an issue of a share to a credit union. However , it 
should be noted t hat subd. 2 of § 51.29 specificall y provides: 

"The provisions of this subdivis ion are supplementnl to any and a ll 
other laws relating to and declaring what shall be legal investments fo r 
the persons, corporations, org anizations, and officials herein referred 
to ," 

In other words, if by virtue of other applicable laws a corporation has 
the aut hority to invest in savings, building and loan association sha res, t hen 
the f act that such authority is not aga in recited in subd. 2 ibid. does not 
curry with it an inference t ha t the investment may not be made. 

You have a lso stated that prior to the effective date of L. 1043, c. G35, 
t rustces could invest. onl y in the author ized securities set forth in M. S . A. 
50.14 as it appcared before the 1943 amendment. 

Assuming that this bc a correct statement of the former law, the ques­
t ion is presentcd whether 52.04, clause (5), permitting credit unions to 
invest in any investment legal for trust funds in th is state, is limited to those 
laws relating to trust funds as they appeared at t he timc 52.04. clause (5), 
was enacted (L. 1925, c. 206). 

I t should be noted that § 52.04, clause (5), does no t incorporate by refer­
ence a ny spccific statute bu t merely refer s generally to t he law relat ing to 
the investment of trust fund s. It is well settl ed that a statute of speci fic 
referencc incorporates the provisions rcferred to from the stutute as of t hc 
timc of adoption without subscquent amendments. On the othcr hand, a 
statute wh ich l'efc l's to the law of a subjcct generull y wi ll include a ll amend­
ments and modifica tions of the adopted law subsequent to the time t he 
"e fe l'ence statute was enacted. See Suthe l'1 and, Statutory Construction, Vol. 
II, § 5208. 

It is our opinion that clause (5) adopts as a limitation upon the powers 
of credit unions t hose limitations that then applied, or thereafter might 
apply, to invcstment of trust fund s and that consequently L. 1943, c. 635 , 
applies to and defines the powers of investment of credi t unions. 

It is, therefore, our opinion t hat credit unions are not prohibited from 
investing funds by purchase of shares of savings, building and loan associa­
tions organized and operating under M. S. A' I c. 51, providing, however, 
t hat the particular corporation whose shares are to be purchased satisfies 
t he requirements of t he "prudent-man rule." 

Commissioner of Banks . 

June 24, 1948 

KENT C. V AN DEN BERG, 
Assistant Attorney General. 

53-A 
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DRAINAGE 

2 
Employment-Appeal from Awnrd- Attorney-Powers of town meeting­

MS § § 365.10, 212.03. Op. 204, 1918 Report, March 13, 1917, File 434a-1 
reversed. 

Opinion 

Attention is called to the powers of the town board which are statutory. 
See Dunnell's Digest, Sec. 9651. The supervisors have charge of aU of the 
affairs of the town not by law committed to other officers. ~. S., Sec. 
366.oJ. 

The powers of the town meeting are set out in M. S., Sec. 365 .10. In 
paragraph (3) thereof we read that the town meeting has the power to 
direct the institution and defense of all actions in which the town is a party 
or interested; to employ necessary agents and attorneys f or the prosecution 
or defense of the same, and to raise such sums of money. for that purpose 
as they deem necessary. Although an appeal in a ditch proceeding is not a 
civil action, for the purpose of the problem, I think that we may consider 
that it is analogous to a civil action and that the section mentioned covers 
the point. Since the town meeting is not held until next March, I call atten­
tion to M. S., Sec. 212.03, which r elates to special town meetings. It is there 
provided t hat special town meetings may be held for the purpose of trans­
acting lawful business whenever the supervisors, town clerk, and justices of 
the peace, or any two of them, together with at least 12 other freeholders of 
the t own, file in the office of the town clerk a written s tntement setting forth 
the reasons and necessity for such meeting and the particular business to be 
transacted thereat and that the interests of the town require that such 
meeting be held. 

It would appear that a special town meeting should be called. If at that 
meeting action is taken wherein the sense of the meeting is expressed to t he 
effect that in the ditch proceeding the town has been assessed benefits and 
awarded damages, which awards are not sustained by the facts and it is the 
sentiment of the meet ing that an appeal f rom such awards should be taken 
to the district court and directing an appeal to be taken in the name of the 
town by the attorney, selected by the meeting, to take such appeal , then 
such action should be taken. The appeal should be authorized by the meeting. 
The town board does not appear to be authorized to take the appeal since the 
statute appears to contemplate this action to be taken by the town meeting. 

The only practical way to handle an appeal is to have an attorney at 
law take charge thereof. It is my opinion that the town meeting has author­
ity to employ an attorney for that purpose. His employment should be by 
motion or resolution embodied in the minutes of the meeting. It would be 
well to state the compensation to be paid him in the motion or resolution. 
His compensation may be based upon the time employed and specified as t he 
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amount to be paid per day of employment; or his compensation may be a 
lump sum which he is willing to accept for such employment. The town 
meeting should levy taxes in a sum sufficient to pay the attorney. M. S., 
Sec. 365.10 (3). But in any event, the compensation must be reasonable. 

It is my opinion that the town board does not have the right to employ 
counsel since the statute appears to vest this power in the town meeting. 

Opinion No. 204, 1918 report, in re powers of Town Board to employ 
attorney reversed. 

3 

Town of Sioux Agency Attorney. 
December 4, 1947 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

434-A-1 

Ditch Inspector-Compensation- Resolution appointing ins pector should 
specifiy such compensation. County Engineer may be appointed inspec­
tor-M. S. A. 106.481. 

is: 

Question 

"In view of the fact that M. S. A. § 106.481 provides that the county 
engineer may be appointed by the commissioners as ditch inspector, in 
that event is the county engineer entitled to additional compensation by 
vil·tue of extra duties as ditch inspector?" 

Opinion 

The pertinent language for consideration, found in M. S. A. Sec. 106.481, 

'4The appointment shall be for such time and for such compensa-
tion as the board may specify." 

This language certainly contemplates that the ditch inspector shall be paid 
the sum which the county board specifies in its resolution of appointment. 
His compensation as county engineer does not involve the duties of ditch 
inspector and he should not be expected to perform the duties of ditch 
inspector without compensation. If h is services are of value, there is no 
reason that he should not be compensated a nd the law apparently contem­
plates that for his services he shall be paid. 

It is my view that the resolution of appointment shall specify the com­
pensation that he is to receive. 

Scott County Attorney. 

November 26, 1947. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

148-A-10 
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4 
Establis hment-Appeal--Order establishing ditch is final where the board 

had jurisdiction and no appea l therefrom is taken within time permitted 
by law- M. S. A., Sec. 106.631. 

Facts 

Tn drainage proceedings, where the county board has jurisdiction, and 
the notice required by M. S. A., Sec. 106.171, has been given before the final 
hearing on the petition, engineer's and viewers' report, under the provisions 
of Sec. ] 06.181, the board has jurisdiction over the lands involved, the munici­
pal corporations interested, and the owners of lands. Then the hearing pro­
ceeds as outlined in Sec. 106.191. When the facts appear, as required in Sec. 
106.201, the board establishes the drainage system and makes an order 
containing findings to that effect. 

If any party is thereby aggrieved, he may appeal to the district court 
from such order, as provided in Sec. 106.631, provided he follows the pre­
scribed procedure therein outlined. Subd. 2 of that section in paragraph (b) 
requires the steps to be taken to effect the appeal within t hirty days of the 
date of such final order. Having taken such steps within the time prescribed, 
the law affords him a tri al in the district court. 

The coun ty board has made such an order establishing the ditch. 
One of the towns in the county was not represented and did no t appear at the 
fina l hearing. It now desires to take such steps as may be required to have 
t he order establishing the ditch rescinded and to permit the town to oppose 
an assessment made against it for benefits to the town roads. 

Question 

Is any remedy afforded by the law to the town for the review of t his 
order or is any procedure authorized to set the order aside to enable t he 
town to litigate the question of benefits? 

Opinion 

The force and effect of an order establishing a public ditch is that of a 
judgment in rem, and all property rights affected thereby are settled a nd 
fixed in a new status and may be altered only by competent legal change 
authorized by law. Nostdal v. County of 'Vatonwan, 221 Minn. 376, 22 N. W. 
(2d) 461. As stated in the opinion, this principle was definitely held in 
Lupkes v. Town of Clifton, 157 Minn. 493,196 N. W. 666. 

If the town interested in this question had suffered a judgment to be 
entered against it which was entered in the district court and if the t own had 
permitted the time for appeal from such judgment to expire without taking 
an appeal, there would be no question that the action of the court was final. 
We have a like situation to consider. The town having allowed the time for 
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appeal to expire without taking an appeal from the order establishing the 
ditch , it is without r emedy. The order is binding upon the town. 

5 

Renville County Attorney. 

November 23, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-E 

Estab1ishment-Petition- Meaning of term "resident owner"- M. S. A" 
Sec. 106.031. 

Facts 

The land described in the petition for establishment of a public drainage 
ditch includes land owned by three brothers as tenants in common. It a lso 
includes land formerly owned by a person now deceased. whose estate is 
pending for settlement in the probate court and in the ownership of which 
land eight heirs have s ucceeded the deceased. 

Questions 

Within the meaning of M. S. A. § 106.031. 

1. I s each of the three cotenants mentioned to be considered a "resi­
dent owner"? 

2. Is each of the heirs mentioned to be considered a "resident owner"? 

3. In the case of real estate owned in joint tenancy, is each joint tenant 
to be considered a Hresident owner?" 

Opinion 

A resident owner must be an actual resident of land described in the 
petition. See opinion of the Attorney General, dated February 21, 1939, 
File 602-1. 

It appears to me that the term "owners of land" includes each tenant 
in common, each heir of a deceased owner and each joint tenant. See 30 
W & P 632, 634. 

On the definition of the term "owner" as applied to real property, many 
cases may be found on both sides of the question under consideration. 60 C. 
J., Property, Sec. 49, p. 772-776. But it is my opinion that as the term is used 
in the statute which we are considering, any person having a substantial 
interest in the real property whether it is an entire interest or und iv ided, in 
common or joint, is to be considered an owner. 

Renville County Attorney. 

September 19, 1947. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

602-1 
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6 
Improvements-Filing, enlarging and extending an existing ditch-New 

latera_M. S. A. 106.521, 106.501. 

Opinion 

M. S. A. 106.501 applies to (1) tiling, (2) enlarging, or (3) extending an 
existing ditch. It does not apply to straightening the course. When one of 
such three things is to be accomplished, then § 106.501 applies , but if it is 
proposed to depart from the line of the old ditch, the petitioner must proceed 
under M. S. A. 106.031. The two sections have different requirements in 
respect to the number of petitioners required. 

When it is desired to construct new laterals, t he procedure required in 
M. S. A. 106.521 must be followed. 

7 

Kandiyohi County Attorney. 

SeptembeT 21, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-G 

Injunction-To restrain unlawful drainage of lands not assessed. Who are 
proper parties. 

Facts 

A public drainage system has been established and constructed and 
t hereafter lands not assessed for benefits caused by the construction are 
drained into this system, thereby imposing a burden upon the system not 
contemplated when it was established. 

Question 

Whether the duty is incumbent upon it and upon the county attorney to 
bring a suit for an injunction to restrain the drainage of such lands into the 
ditch when such lands were not assessed for its construction. 

Opinion 

When a proceeding is pending for the repair of a county or judicial 
di tch and the facts above stated are shown to the county board as outlined 
in M. S. A., Sec. 106.471, Subd. 7, then it is appropriate under the proceedings 
there outlined to determine the benefits to such lands arising from the drain­
age thus afforded. But that does not appear to be your question. 

It appears to me that the injury, the wrong done, is not against the 
public. It is a wrong committed against the owners of the lands which were 
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assessed for benefits and burdened with the cost of construction and mainte­
nance of the drainage system. If the public health is endangered, then we 
might say that the public is interested. If public roads are flooded, including 
county roads, then the county attorney a nd the board would be interested. 
The county attorney would then have a duty to perform. \Vithout increasing 
illustrations , J would say that any s ituation where damage results to the 
county, to the public roads of the county, or damage in other particulars 
which may be attributed to such facts, would g ive rise to a cause of action 
for injunction in which the county board might initiate the proceeding in 
behalf of a ll of the people of the county. But where the interests of private 
landowners nre the interests sought to be protected, they should bring their 
action in their own names because they are the real parties in interest. See 
Lupkes v. Town of Clifton, 157 Minn. 493. 

8 

Lac qui Parle County Attorney. 

December 20, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

861-D 

Repairs-Assessments-L 1945, C 82, 1\1S 1945, Sec. l06.484- L 1947, C 
143, Sec. 67, 1\1S Sec. 106.01.106.79, repealed save for proceedings pend­
ing which may be finished under old law and when in public interest may 
be fini shed under new law. 1\1. S. A., Sec. 106.471, Subd. 3-Contribution 
by county where a ditch lies in more than one county- Sec. 106.381-
Assessment against tax forfeited land. 

Facts 

Under the provisions of M. S. 1945, Sec. 106.484, the board proceeded to 
clean out and repair a portion of Judicial Ditch No.2 in Clearwater and 
Polk Counties, the portion repaired being in Clearwater County. You say 
that it is your understanding that in pursuance of the law cited t he assess­
ment aga inst land to raise the revenue required to pay for this work must be 
made in the same proportion and against the same land as is shown by the 
assessment which was made against the land at the time that the ditch was 
established and cons tructed. You unders tand this to mean the entire system. 

Many of the lands originally assessed at the time of the construction of 
t he ditch have become tax forfeited. A part of the land original1y assessed 
for the construction of the ditch lies in Polk County. 

Questions 

1. Should the tax forfeited lands be assessed or should they be omitted 
from the assessment? 

2. How can the county board for Clearwater County impose an assess­
ment on the lands in Polk County? 



30 CONSERVATION 

Opinion 

L. 1947, C. 143, Sec. 67, repealed M. S. 1945, Sec. 106.Q1 to Sec. 106.79, 
both inclusive, "save only as to unfinished proceedings instituted under any" 
part thereof "and not completed at the effective date of this act." "Any 
proceedings so instituted and incomplete at the effective date of this act may 
be completed under the provisions of the laws under which the same were 
instituted; and for such purpose the provisions of such laws shall continue 
and apply to such proceedings. In proceedings pending at t he effective date 
hereof. the board or court may avai l itself of the provisions of this nct when 
such course appcul'S to be in t he public interest." 

I presume that these proceedings were pending at the effective date of 
this act. 

L. 1947, C. 143, Sec. 38, M. S. A. Sec. 106.381, provides in part: 

UAU stnte lands and properties, including rural credit lands, shall 
be assessable for benefits received and such assessment shall be paid by 
the state from any funds approprinted and available therefor upon 
certification t hereof to the state auditor." 
This lang uage is broad enough to include tax forfeited land. 

L. 1947, C. 143, Sec. 47, M. S. A. Sec. 106.471, takes care of the situation 
with reference to Polk County. See Subd. 3 thereof . Upon reading this 
subdivision, it is observed that a petition will be addressed to the district 
court which had jurisdiction of this judicial ditch proceeding. This petition 
will show t he things required to be shown by this subdivision and will ask for 
the order of the court apportioning the cost between the two coun ties. The 
court will make nn order as therein provided for hearing and at the hearing 
evidence will be offered in support of the petition and the court will order the 
reimbursement which is just. The reimbursement is made on the strength 
of the order. 

Clearwater County Attorney. 

September 16, 1947. 

9 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-B 

Repairs-Assessments-Judicial Ditch-Where repairs were made before 
1947, but assessments were not imposed upon lands to pay the cost 
thereof, the rules in 1\1. S. A., Sec. 106.471, Subd. 3, apply s ince they 
are rules of procedure only. 

Facts 

In several years before 1947, repairs were made in Chippewa County on 
judicial ditches theretofore established. In this opinion , it is assumed that 
such judicial ditches as are herein considered extended in more than one 
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county, including Chippewa. When the repairs were made, no assessments 
were imposed upon the lands originally assessed for benefi ts . 

You have for consideration the law as it existed when t he repairs were 
made in the several different years and also as it exists now a nd is found 
in M. S. A., Sec. 106.471, Subd. 3. 

Question 

"Maya Count y apply for contributions for repairs made to drainage 
systems by it in years prior to 1947 under M. S. A" § 106.471, subdi­
vision 3? May application now be made for contributions by the other 
Counties under this section?" 

Opinion 

Your letter does not state the specific years in which the various repairs 
were made. 

In Oleson v. County of Chippewa (Minn.) 31 N. W. (2d) 432, it was 
established that after the lapse of year s following repairs on a drainage 
ditch, the assessment might be imposed. And in t his Oleson case the court 
applied the rule of procedure which was in force at the time tha t t he repairs 
were made, M. S., Sec. 106.48, although the provis ions t hereof were l'epealed 
by L. 1945, C. 82, Sec. 7. 

If, when the repairs were made in any year before 1947, the procedu re 
in r espect thereto conformed to the law as it then existed, the lands which 
were originally assessed for the construction of the ditch, by reason of the 
repairs, became burdened with the obligation of an assessment against them 
respectively f or their propor t ion which the law imposed to pay the cost of 
the repairs. The proportion of the burden to be imposed has not been 
changed. It was within the province of the legislatul'e at any time to change 
the rules f or the accomplishment of the ultimate end, so long as the burden 
upon the particular tract was not changed. For example, a new duty could 
be imposed upon an officer of t he government who did not have that duty 
before the new law was enacted. New procedures could be devised for the 
accomplishment of the end. 

Sec. 106.471, Subd. 3, es tablishes procedure to be observed in the s itua­
tions there described. It appears that t his subdivis ion applies irrespective 
of whether t he r epairs were made before the enactment of these provisions. 
The burden on the lands is neither increased nor diminished by the provisions 
thereof . The subdivis ion is merely a statement of rules for t he orderly 
handling of t he bus iness therein described. The legislature evidently con­
s idered t hat the enactment of this law was necessary in view of the fact t hat 
the coun ty board has 110 a uthority to impose assessments outside its county , 
whereas benefits may result to lands s it uated outside the county by r eason 
of repairs being made within the county and the burdens were established 
against these lands when the ditch was established. 

For the r easons herein stated, it is my opinion that your ques tion is to 
be answered u yes." 
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In the collection procedure. it will be remembered that there is now a 
limitation which deprives the county auditor of authority to enter omitted 
property on the assessment and tax books morc than six years after May 
first of the year in which the property was originally assessed or should 
have been assessed. M. S. A., Sec. 273.02, Oleson v. Chippewa County, supra. 

Chippewa County Attorney. 

April 29, 1948. 

10 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

602-B 

n epairs-Assessments-Omitted lands-Inclusion of added land in assess­
ments. M. S. A'I Sec. 106.471, Subd. 7. 

F acts 

A judicial ditch was established in Mower County some thirty years ago. 
It has r ecently been discovered that a forty-acre tract lies within the 
drainage area of this ditch and is benefited thereby, but was never included 
in the proceedings and assessed for benefits. 

You call attention to M. S. A., Sec. 106.471, Subd. 7. You comment that 
it is your opinion that this subdivision operates only when a peti tion is made 
for repairs as provided in Subd. 4 of the same section. 

Question 

W hat is the shortest procedure for bringing this omitted land into the 
ditch system for the purposes of assessment? 

Opinion 

Subd. 7 aforesaid, by its language, is not limited to proceedings under 
a petition for repairs provided in Subd. 4 of this section. The language of 
Subd. 7 is : 

14 (a) In any proceeding for the repair of any state, county, or 
judicial drainage system, if it sha ll appear· ••. " 

So, t he proceedings provided apply when the repairs are made on the initia­
tive of t he county board without a petitjon. The proceedings are appropriate 
in any repair job. 

'Vhen proceedings are pending for improvements under Sec. 106.501, 
the benefits nre redetermined, so it was not necessary to provide in this 
statute that in improvement proceedings new land could be assessed. The 
only place where it would be applicable would be in case of l'epairs and t hat 
is a ll t hat this particular subdivision relates to. 
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In any repair job where the engineer makes a r eport if it appears that 

lands not assessed for benefits resulting from the construction of tbe ditch 
have been benefited, then the procedure should follow that provided in t his 
subdivision to bring s uch lands within the proceedings. Notice will be given 
as provided in paragraph (a) . A hearing will be had after the viewcl's have 
determined the benefits as provided in paragraphs (b) and (c). 

Mower County Attorney. 

June 14, 1948. 

11 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-B 

Repairs-Damages-Law makes no prOVISion for determining damages re­
sulting from maintenance. Original determination of damages before 
construction contemplates damage for a1l time . . 

Facts 

Thirty or t hirty-five years ago, county ditch No. 85-A was established 
and constructcd in your county. On thc north side of Sec. 27, just south of 
the north line of the section, the ditch r uns easterly and westerly. When 
constructed, the earth removed was placed in spoil banks on either side of 
t he excavation. On the north spoil bank, n road was constructed. South from 
the south s poil bank, the farm buildings of an owncr were located. Thi's owner 
made a road on the south spoil bank, which constituted his driveway from his 
buildings to the public road on the east s ide of his land, which, I undcrstand, 
was the east section line. This constituted his access to the highway from 
his buildings. I t was cheaper to construct t ha n a bridge across the ditch, 
which lay north from his buildings. 

In the plans and speci ficat ions for construction of the ditch, no specific 
provision was made concel'ning the place where the earth removed from the 
ditch should be deposited. 

Recently, the ditch was repaired. The repair required removal of earth 
from the ditch. The contractor engaged to do the work deposited this earth 
to the south and covered the driveway aforesaid. The contractor considered 
it practical to do this because otherwise if he deposited the earth on the 
north side of the ditch, it would necessitate carrying the earth across the 
road, if the road were not to be covered. He chose to cover the private 
driveway rather than cover the public road. 

The owner of the driveway complains that he has been damaged. That 
he has been greatly inconvenienced, appears to be obvious. 

Your statement of facts does not disclose what the contract for repairs 
required in the way of depositing the earth removed from the ditch. I 
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presume that the contract was silent on that subject. If so, it appears that 
the contract is incomplete. You have for consideration, in order that you 
may advise the county board, this 

Question 

When the ditch was constructed and the earth removed and deposited as 
aforesaid, did the ground upon which this removed earth was deposited 
constitute a part of the drainage system- that is-an easement to receive 
the waste material not only at the time of construction but during all future 
times when repairs were r equired, so that when the landowner appropriated 
the spoil bank and used it for driveway purposes, he did so at his risk that 
the same ground would again be required for the deposit of further waste 
material when repairs should be made so that he now is entitled to no dam­
ages because of the deposit of waste material upon his driveway when 
necessary repairs were made? 

Opinion 

In this opinion, it is assumed that when the ditch was originally can­
structed, and the south waste bank made, it was with the consent of the 
then landowner. At any rate, it appears that it was an appropriation of so 
much of the land on the south side of the ditch as was required for the 
deposit of the earth removed from the ditch. It was a taking in fact. It is 
well known, and the courts have declared, that in the establishment and 
construction of a ditch one of the sovereign rights exercised by the govern­
ment is the l'ight of eminent domain. The county government thus appro­
priated a part of the owner's land at the time that the ditch was made. 
Part of the land thus appropriated was for the ditch itself. A part of the 
owner's land was appropriated a nd used as a receptacle for the spoil bank. 
The fact that the landowner made use of the spoil bank in a legitimate way 
did not lessen the right of the government. And it seems logical to say that 
since a ditch which is not maintained and kept useful is a useless thing, 
when it became necessary to repair the ditch, that is, to maintain it so as to 
continue the di tch as a useful instrument, that the government again had 
the right to deposit earth in the same place that it had ori'ginally appro­
priated as a r eceptacle for the waste material taken from the ditch. It does 
not appear why it was necessary to give the landowner all of the waste • 
material when at the time of construction his land was burdened with only a 
part of it. It seems that the contractor considered at the time that he 
deposited this earth when the repairs were made tha t the government 
would be damaged if a part of the material were deposited on the public 
road. The landowner so far as our statement of facts is concerned stood by 
and did not attempt any legal means to prevent the contractor from deposit-
ing this earth upon his land until it was all there. What he could have then 
done to prevent it is of no interest now because the time has passed. 

The county has no money out of which damages can be paid. There is no 
provision in the law relating to the repair of drainage ditches for the pay­
ment of damages. If the landowner has any remedy for damages, it is not 
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against the county. but against the contractor. This OpInIon is not to be 
considered from the standpoint of the landowner, that is, whether the land­
owner has any cause of action. It is only from the standpoint of the right 
of the government. And it is clear that the county is not responsible for 
damages to the landowner. When repairs are made on a drainage system, 
there is no provision in the law for the ascertainment of damages growing 
therefrom. It is not contemplated that anything will be done which will 
r esult in damages to landowners. When the ditch is constructed, it is 
known that it will be repaired in the future. Any damages resulting from 
the repair are damages incident to the construction and establishment of 
the ditch and in contemplation of law, it must be said that when the dam­
ages were a scertained at the time that the ditch was constructed, those 
damages were not only for the then damages sustained but for all that 
should be sustained in the future. 

12 

Renville County Attorney. 

December 8, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-D 

Repairs-Engineer's certificate of completion of contract by contractor not 
conclusive evidence but board must make final determination of com­
pletion of contract before contractor receives final payment- M. S. A. 
106.471, Subd. 4, M. S . A. 106.331, M. S. A. 106.471. 

Facts 

A large repair project was undertaken in connection with a county ditch. 
This was by authority of M. S. A., Sec. 106.471. A contract involving the 
expenditure of several thousand dollars was made for the cleanout job. The 
stage has been reached where the contractor " has substantially performed 
his contract. The engineer appointed by the county board has certified that 
the contractor has complied with t he contract and specifications. A few 
landowners along the ditch have appeared before the county board with 
complaints that the contractor did not fully complete his contract according 
to such plans and specifications which were a part thereof. Some of the 
complaints are minor in nature. The contractor has agreed with some of 
the landowners whereby the landowner undertakes to remedy the matter 
of which complaint hOe has made and ·the contractor pays the landowner for 
the expense involved. 

The county board is not convinced that the contract has been substan­
tially completed according to the plans and specifications and it has refused 
to accept the job even though the engineer has certified that the contract 
has been performed. 
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Question 

Is t he final certificate of the engineer as to the completion of a con­
tract on the part of the contractor conclus ive so that the county board must 
accept t he engineer's conclusion and pay the contractor in accordance with 
the engineer's certificate the sum which he states to be the balance due on 
the contract, or does the county board have discretion in the matter with 
the right to refuse tQ accept the repair job if it finds the facts to be that 
the job is not completed in accordance with the contract, the engineer's 
certificate of completion t o the contrary notwithstanding? 

Opinion 

M. S. A. 106.471 , subd. 4, relating to repairs, in paragraph (b) provides 
in the last sentence thereof that in the case of a drainage system lying 
wholly within the county. af ter it has been determined that the repairs are 
necessary, the board directs the county auditor and the chairman of the 
county board to let a contract for the r epair of the system as shown in the 
engineer's report and as determined necessary by the board, Hin the manner 
provided in this chapter for original ditch construction.1> 

M. S. A. 106.331 relates to the proceedings to be had after the comple­
tion of the construction of a ditch. It provides for a report by the engineer 
upon the completion of construction. A hearing is provided on the engineer's 
report after notice given. It is only when it appears that the contract has 
been completed and the board so finds that the balance of the contract is 
paid. It appears to me that the duty rests on the board to make the final 
determination. The engineer's report amounts to nothing more than a 
recommendation based upon the fact s which he reports. But if the board 
believes, or has reason to believe, that the conh'act has not been completed, 
it should act accordingly and should require completion. 

When the contract for the repair is entered into, this contract, like all 
other public contracts, requires a performance bond. This bond is condi­
tioned for the performance of the contract. If the contractor fails to finish 
his job, the county board will see that the job is completed by another 
contractor and the other contractor will be paid by the original contractor 
or out of the contract price before the original contractor receives his final 
payment. To sum up, it is my opinion that the board must be convinced 
by all of the evidence available that the contract has been performed by the 
contractor before the contractor is entitled to receive full payment of the 
contract price. 

RenviI1e County Attorney. 

December 8, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-C 
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13 
Repairs-lO% or cost of construction-Petition-Benefits-l\:t. S. A. Sec. 

106.471. 

Questions 

" 1. If a county board on its own initiative ordered a drainage 
ditch to be repaired under 106.47, Minnesota Statutes as amended by 
U)47 laws, is the board limited to 10 per cent of the cost of construction 
in any calendar year? 

"2 . If the board orders repairs after the submission of a petition 
signed by one person, or any number less than 26 PCI' cent of the owners, 
is the amount of r epairs limited to 10 per cent of the cost of construc­
tion or is the amount limited to the total benefits as provided in 
106.471 s ubdivision 4 (c)!" 

Opinion 

L . 1947, C. 143, Sec. 67, repealed M. S., Sec. 106.47. Accordingly, Sec. 
106.47 no longer states the law. That section of the statutes r eJated to 
apportionment of liens. I fail to find that it relates to the subject matter of 
your letter, so your attention is called to the situation in order that you may 
restate it if you wish. 

M. S. A. Sec. 106.471, states the authority of the board to make repairs 
of a drainage ditch lying within its county, or so much thereof as lies within 
its county. Subd. 2 grants authority to the board to make repairs without 
a petition. Undoubtedly, the legislature contemplated routine repairs such 
as must be made from time to time and such as would be expected to be 
made for the purpose of maintenance, the amount of expenditures being 
limited to 10% of t he cost of construction thereof in that county. But, if a 
petition is made as provided in Subd. 4, then the 10 0/0 limitation does not 
apply. In other words, the board may make these routine repairs not exceed­
ing 10% of the cost of the ditch in the county in one calendar year. 

Subd. 4 relates to repairs brought about by a petition. When t he pFO­
ceedings are under Subd. 4, that is, initiated by petition, the 10% limitation 
f ound in Subd. 2 does not apply. But it is expres:;ly provided that no job of 
r epair shaH be ordered if it appears that the cost thereof will exceed the 
tota l benefits theretofore determined in the ditch proceeding. So, under 
Subd. 4, the expenditures are limited only by the amount of benefits deter­
mined and not by the limitations found in Subd. 2. 

As stated in the opinion of the Attorney General, dated September 2, 
1947, File 602-J, where this subdivision was under consideration and refer­
ence was made to paragraph (b) : 

UIf at this hearing it appears from the engineer's report and the 
evidence presented that the repairs recommended are necessal'y and for 
the best interests of the property owners affectedl and the board or 
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court shall so find, the board or court shall make findings and order 
accordingly." 

And, again, in that opinion, it was stated: 

HIn one calendar year, the board shall not spend or contract to be 
spent for repairs or maintenance on one ditch system a sum greater 
than ten per cent of the cost of construction thereof in that county, 
except as provided in Subd. 4 of this section." 

"But in Subd. 4, there is no limitation on the amount to be spent, 
provided, that the cost of repairs will not exceed the total beneftts 
theretofore determined in the ditch proceeding." 

I wish to make it cieRI' that as 1 understand this section, the 10% 
limitation applies only to proceedings for routine maintenance which t he 
board makes without any petition. It does not apply to proceedings upon 
petition. 

The distinction which I see between a petition by less than 26% of the 
owners of the area of the property affected and a petition by not less than 
26% of such owners is this: 

Under paragraph (a) when t he petition is by less than 26% of such 
owners and it appears to the board or court that the ditch is out of r epair, 
t he board or court appoints an engineer to perform the duties there speci­
fied. Before appointing such engineer we see that it is necessary that it must 
appear that the ditch needs repair. If the board or court is not satisfied 
from the inspection of the petition that the ditch is out of repair, a hearing 
may be ordered before an engineer is appointed. Upon that hearing, the fact 
would be determined whether the ditch is out of repair. If and when an 
engineer is appointed, after the engineer flies his report, a hea r ing is held 
on the report. If, at this hearing, it appears from the engineer's report and 
the evidence that the repairs recommended are necessary and for the best 
interests of the property owners affected, and the board or court shan so 
find, then the board or court makes findings accordingly. The repairs are 
not ordered until these findings are made. 

But if, on the other hand, the petition is signed by the owners of not 
less than 26% of the area of the property affected, and if on the hearing 
requi red in paragraph (b) it appears that the ditch is in need of repair, 
t hen it is mandatory that the boal·d or court order such repairs, provided, of 
course, that the limitation of cost applies. 

So, we see that under paragraph (b) in proceedings on a petition by 
less than 26% of the owners aforesaid, it must appear from the engineer's 
report and evidence that the repairs recommended are necessary and for the 
best interests of the property owners affected and the board or court shall 
so find before repairs are ordered. But where the petition is by not less than 
26% of such owners and it appears that the ditch is in need of repair so that 
it no longer serves its original purpose, then the board or court shall order 
the repairs. 
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I think that what I have said above makes it clear that it is my 
opinion that the 10% limitation applies only to proceedings initiated by the 
board without a petition. You will note that that authority is limited to the 
board and not to the court. The court is without power to initiate a proceed­
ing without a petition. 

You call attention to the proviso in Subd. 4 (c) limiting t he cost of the 
repair and stating that no job of repair shall be ordered if it appears that the 
cost thereof will exceed the total benefits theretofore determined in the 
ditch proceeding. You inquire whether the proviM is limited to proceedings 
on petition by morc t han 26% of the owners aforesaid. It is my view that, 
irrespective of t he intention of the legislature in that respect, it applies to 
all situations. The entire structure of the law relating to drainage ditches 
is based upon the theory of benefits. No assessment will stand where it is 
in excess of the special benefits. That is merely a declaration of the law, not 
an enactment of a new idea. It applies equally to a petition by less than 
26 0/0 of the owners, not because of the manner in which the law was written 
but because of the principle involved. 

This 1947 act of the legislature was a new bill. Where the terms are 
plain, t hey must be taken to be the law, irrespective of what the law was 
before. 'the legislature has the power to change the law. Merely because 
the revision as stated in this new bill is different than the law before revision 
does not change the law as rewritten. The courts have no power to read 
anything into or out of the law when it does not offend the constitution and 
where t here is no ambiguity. 

14 

Chippewa County Attorney. 

November 20, 1947. 

GAME & FISH 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-J 

Pigeons and Doves-Not included within the meaning of "wild animaJs"­
use of poisons in taking of pigeons and doves-MS 1946, 614.46. 

Question 

As to the legality of employing exterminator firm s who use poisons to 
do away with pigeons. 

Opinion 

It has been previously held by this office that the common domesticated 
dove or pigeon is not a wild animal within the meaning of the present game 
and fish code. The ordinary barnyard or domesticated pigeon or dove has 
been under domestication for 80 long as to have lost the characteristics which 
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motivated the legislature to use the expression "wild by nature" in its 
definition of wild animals. 

It is our opinion t hat the state statutes relating to game and fi sh and 
their protection are not applicable to the ordinary types and species of 
domestic pigeons or doves. 

As to the use of poisons to destroy the pigeons, we call your attention 
to Minnesota Statutes 1945, Section 614.46, which provides as follows: 

" Any person who unjustifiably administers any poisonous, or 
noxious drug or substance to any animal, or procures or permits the 
same to be done, or unjustifiably exposes any such drug or substance 
with intent that the same shall be taken by any animal, whether such 
animal be the property of himself or another, is punishable by imprison­
ment in the state prison for not exceeding two years, or in a county 
jail for not exceeding six months, or by a fine of not exceeding $600, 
or by both such fin e and imprisonment." 

It is apparent t hat the legislature intended that no person should 
unjustifiably administer any poison or noxious drugs or substances to any 
wild animals or permit the same to be done. Whether or not the use of 
poisons to destroy the pigeons which you refer to is unjustifiable or not is a 
question of fact which is not within the province of this office to determine. 

Hennepin County Attorney. 

May 19, 1947. 

WATER LEVELS 

15 

JOHN H. BURWELL, 
Special Assistant Attorney 
General for the Department of 
Conservation. 

210-D-7 

Procedure to maintain-Functions of county board and commissioner of 
conservation- 'Vater supply-How obtained-Appropriation by county 
-Cost of project-How paid-Benefits assessed and damages awarded 
- M. S. A., Secs. 111.79, 105.43, 111.65, 111.64, 111.66, 111.68, 111.71 , 
111.76, 475.14. 

Facts 

The Prior Lake Associa tion, representing the abutting property owners 
along the shore of Prior Lake, contemplates initiating appropriate action 
for the drilling of one or two wells so that the lake level of Prior Lake may 
be raised. 
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Questions 

"1. Whether Scott County as a governmental subdivision or the 
conservation department of the state of Minnesota has the authority to 
drill necessary wells near Prior Lake for the primary purpose of raising 
the lake level? 

1'2. May the costs of such drilling and the maintenance of the 
wells be assessed back against the property owners in accordance with 
the benefits to be derived by the raising of the lake level? 

"3. In the event that the county commissioners of Scott County, 
Minnesota, should so desire may Scott County pay a portion of the cost 
as a benefit to the county and assess the r emaining portion or per­
centage back against the property owners abutting upon the lake­
shore? 

<14. How should the costs of installation of the wells and the 
maintenance thereof be pro rated back against the lakeshore property 
for some of the property will be benefited even though not expressly 
abutting upon the lakeshore? Certainly certain back shore Jot owners 
should pay a pro rata share also. 

"5. May Scott County as a subdivision of government borrow 
the necessary funds to finance the project and how should t his be done? 

"6. What percentage of lakeshore property owners ahould sign a 
petition for the improvement as above outlined?" 

Opinlon 

See the opmlOn of the Attorney General, No. 173, 1940 report; also 
opinion dated October 21, 1931, File 273-A-23. 

When the proceedings are taken, which are contemplated in M. S. A., 
C. 111, the county board may appropriate money for the purposes stated in 
Sec. 111.79. 

The county board may apply for authority to establish a nd maintain 
levels on any public water. The application is made to the commissioner of 
conservation. M. S. A., Sec. 105.43, L. 1947, C. 142, Sec. 7. The procedure 
is set out in the law cited. 

A majority of the owners of property abutting upon any lake or other 
body of water, or the proper officials of any city or village, authorized by 
resolution of the council thereof, liable to be affected by or assessed for the 
cost of the proposed improvement, may initiate a proceeding for the estab­
lishment of a uniform water level in any lake or body of water by f ollowing 
the procedure outlined in M. S. A., Sec. 111.65. 

Raising the level of a public water involves the obtaining of a supply of 
water sufficient for the purpose. To obtain such water, dykes , dams. s luice­
ways, and other structures or devices necessary and essential to maintain 
s~ch uniform water level may ~e established. M. S. A., Sec. 111.64. To my 
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mind, the language of t he statute is broad enough to include the dri1ling or 
digging of wells. 

\Vhen proceedings are taken in pursuance of 1'1. S. A" C. 111 , 8ec. 111.66 
provides t hat appraisers are appoin ted by the court . They report to the court 
t he benefits and damages resulting from t he establishment a nd construc­
tion of the enterprise. A statement of the benefits and damages is made. 
Sec. 111.68. The court directs notice to be g iven and a hearing upon the 
benefits a nd damages thus repol'ted. Sec. 111.70. If t he evidence warrants 
it, the court makes nn order confirming the assessment and findings, Or such 
other order as is nppropriate. Sec. 111 .71. Such benefi ts a re shown in the 
statement provided in Sec. 111.76 and become a lien on the property bene­
fi ted. Sec. 111.77. 

If the coun ty board is so advised and considers it in the public interest, 
it may appropriate money for the benefit of the project as provided in Sec. 
111.79. 

The sections above cited show the method to be employed in impress ing 
a lien on benefited lakeshore property. How far back on the shore, the 
property is benefi ted, is , of course, a question of f act to be dete rmined by 
the apraisers and t he court. 

A county may borrow money only in the manner and for the purposes 
which t he statutes provide. M. S. A., Sec. 475.14. L . 1947. C. 296. Sec. 4, 
shows t he purposes for which the county may borrow moncy. Such purposes 
do no t include the purpose here contemplated. 

Accordingly, the conclusion f ollows that the coun ty may not borrow 
money to finance this project. 

Scott County Attorney. 

September 9, 1948. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

273-A-23 

COURTS AND CRIMINAL LAW 
COURTS 

16 
Commissioners-Vacnncy-Filled by dis trict court Judges-Term of ap­

pointee-Minn. Stat. 1941, § 382.01. M. S. A., § §382.02, 489.01. 

Facts 

HOn May 14, 194 7, 'A', t he t hen incumbent court commissioner of 
Hennepin County. died. Thereafter, on May 19, 1947, the District 
Judges of Hennepin County appoin ted 'B' to fill the vacancy so created. 
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The appointee duly qualified, assumed the duties of that office and at 
the present time is serving as court commissioner of Hennepin County. 

" Had 'A ' lived and continued in office, his term would not have 
expired until the first Monday in January. 1951, since he was elected at 
the general election of 1946 for a term of four years. The question now 
arises as to how long the present incumbent will continue in office under 
her appointment." 

Question 

.. Does the prescnt cour t commiss ioner of Hennepin County hold 
office until the first Monday in January. 1951, or does her appointment 
continue only un t il the first Monday in January, 1949?" 

Opinion 

Unless otherwise stated, the sections hereinafter cited are those of 
Minnesota Statutes Annotated. 

Section 489.01 provides that: 

" In each county in t he state t here shall be elected at the general 
e lection in 1918 a court commissioner. The term of office of the court 
comm issioner s ha ll be four years and until his successor is elected and 
qualified, and begin on t he first Monday in J a nuary next s ucceeding 
his election. This office shall be filled by election every four years 
thereafter . ••• 11 

Minnesota Statutes 1941, Section 382.01 provides as f ollows : 

"In CVCl'y county in t his state there shall be elected at the general 
e lection in 1918 a county auditor, county treasurer, sheriff, register of 
deeds , county attorney, clerk of t he district court, court commissioner, 
coroner, county s urveyor, and county superintendent of schools. 

"The ter ms of office of these county officer s shall be four years and 
un ti l their s uccessors nrc elected and qualified, and shall begin on the 
firs t Monday in J nnuary next succeeding their e lection, and these 
offices shall be filled by election every four years thereafter," 
Sect ion 382.02 provides : 

"A ny a ppointment made to :fill a vacancy in any of the offices named 
in section 382.01 shall be f or t he balance of s uch entire term, and be 
made by the county board." 

Minnesota Statutes 1941, Section 382.01 was revised by the revisor of 
statutes so a s t o exclude in Minnesota Statutes 1945, Section 382.01 the 
offices of clerk of court and court commissioner from the application of that 
section. The office of clerk of court was obviously omitted because of the 
decision of t he supreme court in State v, Berg, 132 Minn. 426, holding the 
section to be unconstitutional a s respects the office of clerk ; and t he office 
of court commi ssioner was omitted, T assume, because Section 489.05 pro· 
vided that in the filling of a vacancy in t he office of court commissioner the 
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appointment should be made by the district court. When the legislature 
enacted Minnesota Statutes 1945 with the above section so revised, it is 
improbable that it intended to abrogate the legislative policy theretofore 
established that all county officials should be elected every four years at the 
same election and that appointees to fill vacancies in the county offices 
named should hold for the balance of the unexpired term. There is no reason 
why a different policy in this respect should be applied to the office of court 
commissioner from that applied to all other county officials. Therefore, if 
possible, a construction should be given which puts into effect the same 
policy as to the length of appointment in the filling of vacancies in the 
office of court commiss ioner as is applied to appointments in the filling of 
vacancies in all other county offices. 

The provisions above quoted and the history of the legislative provisions 
of which they are amendments make it clear that the legislature intended 
that all the officials therein named should be elected for a term of four years 
each beginning in 1918 and every four years thereafter. Pursuant to Section 
489.01 an election of court commissioner should be held not in 1948 but in 
1950, unless in the case of a vacancy the act relating to the court commis­
sioner shall be construed to require his election at the next general election 
for the balance of the unexpired term. 

In State ex reI. Evens v. Borgen, 189 Minn. 216, the court said : 

u ••• It is perfectly clear from the wording of the above act of 
1913 as amended by that of 1916 that the legislature intended to make 
the term of the county offices named four years and that all such offices 
in every county of the state should be fined at the same general election. 
In order to achieve that object, the appointments to fill vacancies must 
be for the remainder of the unexpired t erm. Otherwise the plan of 
electing all county officers in every county of the state at the same 
election would be quickly disrupted by deaths, resignations, and 
removals .••• " 

In the case last cited, there were involved statutory provisions (Laws 
1913, Chapter 458, as amended) which specifically provided that in the case 
.of a vacancy in the office of sheriff the county commissioners should fill the 
same by appointment and that the person so appointed should hold for the 
remainder of the unexpired term. The court in that case also stated that: 

II ••• When L. 1913, p. 668, c. 458 (which was amended in 1915 to 
include court commissioners), was enacted there was no provision of 
law, nor has there been since, under which, if a vacancy occurred in one 
of the offices named, it could be filled by an election for the remainder of 
the unexpired term· ••. " 

Section 489.05 provides for the holding of the office of court commis­
sioner by an appointee to fill a vacancy therein until the next general elec­
tion but does not specifically authorize an election to fill such vacancy for the 
remainder of the unexpired term. Section 489.01 does specifically provide 
that an election of COU1't commissioner must be for a term of four years. 
That is the only election expressly authorized by statute to fill that position. 
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The holding of such an election in 1948 to elect a court commissioner for a 
term of four years would be wholly inconsistent with Section 489.01, which 
requires that the next term of court commissioners is to commence on the 
first Monday of January, 1951. Therefore, the provis ion of Section 489.01 
so providing and the provision in Section 489.05 that the court's appointee 
shall hold his office until the next general election as applied to the situation 
in question are irreconcilable. In such circumstances, the construction of the 
provisions under consideration should, I believe, be controlled by Section 
645.26, Subdivision 4, which provides that when the provisions of two or 
more laws passed at different sessions of the legislature are irreconcilable, 

• the law last in date of final enactment shall prevai1. In the matter here 
considered, Section 489.01 is the later enactment and must, therefore, be 
construed as superseding any irreconcilable provision in Section 489.05. The 
words "next general election" contained in Section 351.06 relating to 
appointments to fill vacancies in elective offices and providing that they 
shall continue until next general election are, I believe, subject to the same 
construction as is herein g iven the use of such words in Section 489.05. 

Therefore, it is my opinion that to carry out the legislative intent to 
elect court commissioners and other eounty officers every four years and at 
the same time, as hereinabove referred to, and not cause a disruption of the 
legislative uplan of electing all county officials in every county in the state 

at the same election," and in the absence of a statutory provision that at 
the next general election a vacancy in the office of court commissioner · shall 

be filled for the remainder of the unexpired term, the provision in Section 
489.05 that the appointee by the district court in case of a vacancy in the 
office of court commissioner shaH hold his office until the next general elec­
tion must be construed to mean that he shall hold such office until the gen­
eral election at which a court commissioner may be elected. 

Under the construction herein given, the next general election at which 
a court commissioner may be elected is not in 1948 but in 1950; the term of 
the candidate elected for that office in 1950 will commence on the first Mon­
day of January succeeding the general election of that year, and the present 
holder of the office appointed by the court will hold the same until the first 
Monday in January, 1951. 

See State ex rei Bergin v. Washburn 33 N. W. 2nd 854. 

Hennepin County Attorney. 

June 4, 1948. 

J. A. A. BURNQUlST, 
Attorney General. 

128-D 
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17 
Com miss ions-Y ontlt conservation-Com mi tmen ts-Ad minis tration- Penal 
ins titutions- M, S. A'J Sec. 260.125, L. 1947, C. 595. 

Opinion 

1. L. 1947, C. 595, Sec. I, Subd . 13, M. S. A., Sec. 260.125, Subd. 13, 
makes provision that in case a person is convicted of a f elony or gross mis­
demeanor, who is f ound to be less t han 21 years of age at t he time of his 
apprehens ion, and who is no t sentenced to imprisonment for life, or in a 
county jail for ninety days or less, or to a fine only, the district coWrt shall 
commit him to the commission. The court does not commit t he offender to 
the reception center at t he state reIormatory. It commits him to the Youth 
Conservation Commiss ion which is created by Sec. I, Subd. 2 of this act. 
I t is obser ved t hat Subd. 13 aforesaid prescribes t he maximum age of a 
person who may be so committed. Jt prescribes no minimum age. There­
fore, the subdivision is a uthority to the distl'ict court to commit the persons 
named who are less than 21 years of age to the commiss ion. 

Under nuthority of Subd. 16, the commiss ion order s the person com­
mitted to be conveyed to some place of detention approved or established or 
designa ted by the commiss ion unti l otherwise ordered. 

Under Hut.hority of Subd. 19, if the offender has been commi t ted to the 
commission upon convic tion of a felony Or gross misdemell.l10r, the commis­
sion may order his confinement to such r eforma to ry, state prison, jail, or 
other place of confinement, to which he might have been sentenced by t he 
court in which he was convicted except for t his act. I t is incumbent upon 
the authorities in churge of reformatories, state prisons, jails, or other 
places of confinement , to accept s uch persons in l ike manner as though t hey 
had been committed by such court. It is observed that the power of t he 
commission to commit to the reformatory at St. Cloud is not broader than 
the power of the court to commit to the reformatory befol'e t he passage of 
this act. 

The so-called r eception center is a creature of the commission, not a 
creature of the law. It is an estab1ishment of necessity and convenience for 
the trnnsaction of the business of the comm ission. The law does not locate 
a reception center a t t he reformat ory at St. Cloud. If a r eception center has 
been established t here by order of the commission, it cannot be considered 
a pnl·t of the reformatory, but is merely a place of detention approved 01' 
established or des ig nated by t he commission under authority of Subd. 16. 

2. The second question agai n refers t o comm itments to t he l'eception 
center. What is said under the first s ubdivi sion of this discussion applies 
here concerning commi tments. The powers of commitment g ranted to the 
commission in Subd. 19 are broad. Under clause (b) if the ofl'ender has been 
committed to t he commission upon conviction of a f elony or g ross misde­
meanor, the commission has authority to order his 'confinement to s uch 
n~.formatory, s tate prison, jail, or other place of confinement, to which he 
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might have been sentenced by t he court in which he was convicted except 
for this act. The language is broad enough to include the State Training 
School. Clause (c) is authority to the commission to commit to the State 
Training School for Boys or t he Minnesota Home School for Girls of a 
person committed to t he commission by a juvenile court upon a find ing of 
delinquency. Clause (f) is authori ty to the commission to revoke or modify 
previous orders made by the commission itself except an order of discharge. 
The reception center so-called is, as I understand, a mere tempora ry place of 
detention from which it is intended that the person committed will be trans­
ferred to the proper place when it has been decided where the proper place 
may be. 

3. In considering this act, the p urpose thereof, as stated in Subd. 1, is 
always to be remembered. Such purpose is to provide a program looking 
toward t he prevention of delinquency and crime by educating the youth 
against crime and by substituting for retributive punishment methods of 
training a nd treatment directed toward t he correction and rehabilitation of 
young persons found delinquent or guil ty of crime. It appears that a youth 
committed to the commission is in contempla tion of this act no t doing time 
but rather is undergoing a process of rehabil itation. Since he is not doing 
time and there are no precise limits upon h is term of imprisonment, if con­
fined in the reformatory, a cl'edit against an indefinite term would not have 
the effect that it does when credited against a sentence imposed by t he court 
having maximum and minimum limits. A person committed to the commis­
sion is discharged upon t he order of the commission, placed on probation, 
released on parole a nd reconfined upon the commission's order. See Subd. 
] 9. The control of the commission ceases upon t he expiration of a term of 
sentence, as provided in Subd. 26, and under t he conditions stated in Subd. 
27. 

4. The declared purpose of this act is the correction and r ehabilitation 
of young persons found delinquent or guilty of crime. It is the duty of the 
commission to provide" and conduct a p rogram looking toward the prevention 
of juvenile and youth delinquency and to provide and administer preventa­
tive and corrective training for persons committed to the commission. Subd. 
1 and 2. The facilities and services of the Division of Public Instit utions are 
made available to the commission. Subd. 9. The commission has power to 
commit to an institution, granting a nd revoking parole, and issuing final 
discharge. Subd. 10. Subd. 19 authorizes in some cases that the commis­
sion may commit a f eJon to the reformatory, prison or ja il. Until t he dis­
charge of the person committed, the authority of the commission over 8uch 
committed person is very broad. While the commission has no control over 
the reformatory and cannot require its officers to do things inconsistent with 
their official duties (Subd. 24), it appears to be the purpose of the act to give 
the commission control over these committed persons. I would say that this 
control does not go to the extent that while they are imprisoned in the 
r eformatory, they are exempt from rules applying to other prisoners, but it 
is my view that they may be transferred from the reformatory without con­
forming to the orthodox r eformatory rules. Such prisoner will rather be 
governed by the rules of t he commission. Subd. 35. 
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6. It appears to me that the decision on the subject when a person who 
has been committed to the Youth Conservation Commission is to be released 
is a question to be decided by the commission. Any commitment to the 
reformatory is made by the commission and subject to its further order 
subject only to the limitations in Subds. 26, 27 and 28. It appears that the 
superintendent of the reformatory in r espect to commitments coming from 
the commission has the duty only to follow such orders. 

6. If a district court should make a commitment to the reformatory in 
a case which should have been committed to the commission, I would con­
sider it prudent that the facts be reported to the Attorney General in order 
that he might consider the same and take such steps as he considers 
required for the protection of the superintendent and the proper adminis­
tration of the law. 

Division of Public Institutions. 

May 26, 1948. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

145-B-1 

Commissions-Youth conservation-Comrnitments-Indians-No authority 
to accept commitments from court-L. 1947, C. 695. 

Facta 

"On the 27th day of March, 1948, a petition was filed by a social 
worker of the Red Lake Indian Agency wherein complaint was lodged 
against an Indian youth residing within the agency or reservation. 
The youth was tried before the judge of the Court of Indian offenses, 
adjudged delinquent, and committed by the judge to the custody, 
control, and guardianship of the Director, Youth Conservation Com­
mission." 

Question 

"Is there any legal basis for the Commission's acceptance of a 
child so committed? Do the state agencies have any responsibility in 
assisting with the treatment of children who are residents of the Indian 
reservations 1" 

Opinion 

Indian reservations are sovereignties, subject to contractual relations 
entered into with the United States Government through treaties. 

The legislature of the State of Minnesota has no authority to pass laws 
governing tribal Indians while on an Indian reservation. State v. Jackson, 
218 Minn. 429. The laws of the stata are coextensivs with its ·territorial 
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boundaries. The Indian reservations do not come within those territorial 
boundaries although they may be physically situated therein. The law is 
adequately summarized in the syl1abus to the case of Minnesota v. Camp­
bell, et at, 53 Minn. 364, in the following language: 

"But Indians, while preserving their tribal relations, and residing on 
a reservation set apart for them by the United States, are the wards 
of the general government, and as such the subject of federal authority, 
and the power to legislate for them is exclusively in congress. And for 
acts committed within the limits of the reservation, they are not subject 
to the criminal laws of the state." 

Through treaty provisions the United States is permitted to establish 
courts of Indian offenses to function as a judicial body in the government of 
the inhabitants of the reservation. In the case of U. S. v. Clapax, 35 F. 675, 
our Federal Court has defined "courts of Indian offenses" in the following 
terms: 

"The courts of Indian offenses are not the constitutional courts 
provided for in section 1, article 3, of the Constitution, which Congress 
only has the power to 'ordain and establish,' but mere educational and 
disciplinary instrumentalities, by which the Government of the United 
States is endeavoring to improve the condition of the dependent tribes 
to whom it sustains the relation of guardian." 

The language of the Youth Conservation Act, Laws 1947, Chapter 595, 
indicates that our legislature was cognizant of its authority and restricted 
the application of the act to commitments by courts duly established within 
the state. Section 1, Subdivision 11 of said law provides: 

"No person may be committed to the Commission until it has 
certified in writing to the Secretary of State that it is prepared to 
discharge its duties and functions and has filed certified copies thereof 
in the office of the clerk of the district court and with the probate court 
in each county. Before such filing a judge of said courts shall deal with 
persons convicted of a crime or found delinquent without regard to the 
provisions of this Act." 

There is no provision in the cited Jaw for filing a certificate of readiness 
with the court of Indian offenses. Until such certificate is filed with a court, 
the court is required to deal with persons convicted or found delinquent 
without regard to the act (Sec. I, subd. 11 quoted above). 

It is the opinion of this office that the Youth Conservation Commission 
has neither authority to a ccept a child committed to it by a court of Indian 
offenses nor any responsibility in assisting with the treatment of tribal 
children who are residents of an Indian reservation. 

Youth Conservation Commission. 

May 17, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

145-B-1 
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19 
Juvenile Appeals-Order findin g youth delinquent and committing him to 

Youth Conservation Commiss ion is appealable. 1\1 . S . A. 260.06. Procedure 
for appeal. M. S. A. 525.712 e t seq. Order of commitment s us pended 
pending determination of appeal. M. S. A. 525.714. 

Facts 

The Proba te Cour t of Mahnomen County. sitting as t he J uvenile Court.. 
tried a youth charged with delinquency, found him g uilty, a nd committed him 
to t he Youth Conservation Commission under t he provis ions of Laws 1947, 
Chapter 595. 

Question 1 

"May such per son appeal to the District Court, and, if so, what is 
the statute authori zing such appeal 1" 

Answer 

A p erson f ound to be deJinquen t by the juven ile court may appeal to the 
district court under the provisions of M. S . A. 260.06, wherein it is provided : 

uA final order of commitmen t in any case of - - - delinquency, 
shall be an appealable order which , on appeal, shall be treated a nd 
considered the same as an order appoint ing a gener al g uardian , and 
shall be tried by a jury, unless a jury is waived by the appellant. - •• 

liThe parent or attorney f or any child so committed may · appeal 
from such order of commitment by complying with the laws reg ula ting 
~ppeals f rom p robat e and district courts." 

Question 2 

" If there is no right of appeal, may such person proceed by 
certiorari , and, if so, what is the st a t ute governing such procedure? " 

Answer: 

The answer to question 1 obviates t he necessit y of answering question 2. 

Question 3 

"Does an appeal or a r ev iew by cer tior ar i automatically stay com­
mitment t o the Youth Commission , or, may commitment be made not ­
wit hstanding such review procedure 1" 

Answer 

M. S. A. 260.06 provides in part: 

" ••• on appeal, (the fi nal order of commitment in case of de­
linquency) shall be treated a nd cons idered t he same as an order appoint. 
ing a general guardian - • •. " 
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M. S. A. 525.714, dealing with an appeal from an order appointing a gen­
eral guardian, provides in part as follows: 

"Such appeal shall suspend t he operation of the order * •• appealed 
from until the appeal is determined or the district court shall otherwise 
order." 

Applying this provis ion concerning the suspension of the order appointing a 
general guardi1ln until the appeal is determined to the facts you relate, it is 
the opinion of this office that the same law would apply and suspend the 
operation of the order appoint ing a guard ian of the youth and committing 
him to the Youth Conservation Commission until the appeal is determined or 
the district court di sposes of the same by its own order. 

Mahnomen County Attorney. 

August 25, 1948. 
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EARL H. A. ISENSEE, 
Assistant Attorney General. 

145-B-1 

Municill81-Fines-Disposition- Fines imposed for criminal offenses against 
the cigarette tax Jaw s hould be rem itted to the county trensurer­
M. S. A. 297.01 et seq. 

Fads 

Some time ago several persons were convicted in your Municipal Court 
of violating the cigarette tax law. Fines were imposed and collected totaling 
$230. A check for that amount was forwarded to the State Treasurer, who 
returned the same to the Clerk of the Municipal Court, stating that he did 
not have an account into which this amount could be credited. 

Question 

The question arises as to the disposition to be made of fines collected for 
violation of the cigarette tax law. 

Opinion 

The law is found in Laws 1947, Chapter 619. The tax is imposed upon 
the sale of cigarettes in this state. The payment of the tax is evidenced by 
stamps affixed to the package. Licenses are provided for distributors and 
subjobbers. Distributors are required to file a return monthly showing the 
amount of their tax liability. A penalty is provided for non-payment. Laws 
1947, Chapter 619, § 7, Subd. 4. Subd. 5 following provides for an action to 
recover the amount of t he tax and unpaid interest and penalty. That section 
provides that the collection of the tax, iuterest and penalty shall not be a har 
to prosecution under the act. 
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According to the nature of the offense, violations of the statute are 
either felonies, gross misdemeanors or misdemeanors. Sec. 12, Subdivisions 
1,2 and a. 

Sec. 13 is headed "Disposition of revenue." It provides that HAll reve­
nues derived from taxes, penalties, and interest under this act and from 
license fees and miscellaneous sources of revenues shall be deposited by the 
commissioner in the state treasury and credited one-third to a special fund 
to be known as the 'Cigarette Tax Apportionment Fund'." 

The question resolves itself into what is meant by the word "penalties" 
as used in the section last above quoted. Does that word refer to penalties 
added to the amount of taxes because of nonpayment of taxes imposed by the 
act, or does it refer to fines imposed for violations of the provisions of the 
act? 

The words Utaxes, penalties, and interest" are familiar terminology in 
tax laws. The word "penalties" is always underlsood in such laws to mean 
the penalties added to and resulting from nonpayment of the taxes when due 
or at the time specified. I think the word is so used in this act under 
consideration. 

Furthermore, fines paid for a violation of the act are not "revenues." 
HRevenue·' is money resulting from the imposition of a tax as the word is 
used in this act. It do'es not include fines imposed for criminal offenses. 

These fines should be disposed of as provided by M. S. A. 574.34. which 
reads as follows: 

HFines and forfeitures not specially granted or appropriated by law 
shall be paid into the treasury of the county where the same are in­
curred." 

The Clerk of the Municipal Court should remit the amount of these 
fines to the County of Hennepin. 

21 

Minneapolis City Attorney. 

August 20, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

199-B-4 

Probate - Guardianship - Commitment - Mentally 111 or Feeble-minded­
Court has no authority to authorize payment of fees to a guardian ad 
litem in a proceeding to commit a minor as mentally ill or feeble-minded 
- Court can appoint the same person a8 guardian ad litem and attorney 
in 8 proceeding to commit a minor-M. S. A., § § 526.754. Subd. 1 and 
525.751, Subd. 4. 
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Facts 

The probate court has authol'ity to appoint an attorney to represent the 
intel'csts of an alleged mentally ill or f eeble-minded minor in a proceeding to 
commit such person where it deems it necessary and to authorize the pay­
ment of a f ee set by statute to said attorney for his services. 

Questions 

1. In a proceeding to commit a minor as mentally ill or f eeble-minded. 
does the probate court have authority to order the payment of a f ee to a 
g uardian ad l item appointed by the court in s uch case for his services '! 

2. In a pl'occeding to commit a minor as mentally ill or feeble-minded, 
can the court appoint the same person as guardian ad litem and attorney 
for the patient? 

Opinion 

The questions presented for our opinion will be answered in the se­
quence in which t hey are set forth above. 

M. S. A., § 525.754, Subd. I, provides for the payment of fees and 
mileage in a commi t ment proceeding to certain individuals therein specifi­
ca lly specified. A guardian ad litem is not one of the persons specified to be 
paid a fee and mileage. The legislature, in passing the law and specifying 
specifically persons who are to be paid, has by inference excluded all others 
from payment. The,rciore, a guardian ad litem, not being one of those 
specified as entitled to payment, is by inference excluded, and the court 
cannot order the payment of a fee for his services. It is understood that this 
opinion deals only with those instances where t he county is responsible for 
the payment of the fees and mileage and does not include those instances 
where t he patient has an estate of his own. 

In a proceeding to commit a minor as incompetent or feeble-minded, our 
supreme court has held that it is necessary for the court to appoint a 
guardian ad li tem. Hatton v. State, 225 Minn. 554. Under the provis ions of 
M. S. A., § 525.751, Subd. 4, in a proceeding to commit a minor as mentally 
ill or f eeble-minded, it is incumbent upon the court to appoint counsel for 
him if he is financially unable to obtain counsel and the patient so requests 
or is held for observation under order of the court, and in all cases the court 
may appoint counsel for the patient if it determines the interests of the 
patient require counsel. There is nothing in t he statute which s tates that 
the court cannot appoint as counsel the person appointed by the court as 
guardian ad litem. It does not appear that the interests of a guardian ad 
litem and counsel would in any way conflict nor would they be adverse to 
the interests of the patient. Therefore, this office is of the opinion that the 
court could appoint the same person as guardian ad litem and counsel for a 
minor in a proceeding to determine whether the minor is mentally ill or 
feeble-minded. 

Fillmore County Attorney. 

October 7, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

679-G 
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CRIMINAL LAW 

22 
Autopsy-Right of coroner to hold autopsy-Coronee may require autopsy 

where there is reasonable g round for s us pecting that dea th ma y possibly 
have been caused by a crimina l act. Consent of next of kin not required 
in such a case-M. S. A. 390.11. 

Question 

I n a case where a coroner has been called upon the death of a person 
and he having examined t he body cannot detcl'mine the exact cause of death. 
and there appearing to be np apparent violence upon the body and the 
decedent left no known next of kin, may t he coroncr CRuse a n autopsy to be 
performed to determine the exact cause of death? 

Opinion 

M. S. A. 390.11, provides: 

4I Coroners shall hold inquests, post mortem examinations, or autop· 
s ics upon the dead bodies of such persons as are supposed to have come 
to their death by violence a nd may hold such inquest when the death is 
believed to have been and was evidently occasioned by accident or 
casualty. The record of t he inquest proceedings and the report thereof 
may not be used in evidence in any civil act ion aris ing out of the death 
for which such inquest was ordered. Before any inquest is held the 
coroner shall notify t he count y attorney to appear and conduct the 
examina tion of witnesses at such inquest." 

HDeath by violence" includes a death caused by unlawful means such 
as usually call for the punishment of those who employ them. State v. 
Bellows, 62 Ohio State 308, 56 N. E. 1028, 1029. 

If the coroner has reasonable ground for suspecting, or if all the facts 
and circumstances create a ground for suspecting that the death may 
possibly have been caused by a criminal act, the coroner would have the 
right to cause an a utopsy to be held. . 

If the coroner is satisfied that there is reasonable ground to believe 
that the death may have been caused by foul means or t hat there is r eason­
able g round to suspect that a criminal act was the cuuse of death, he has the 
right to require an autopsy_ 

T here should be grounds for a reasonable suspicion that the death was 
caused by foul play of some kind. See Atto rney General's opinions dated 
April I, 1942, and August 28, 1940, file 103-B, copy enclosed. 

Question 

Would the sit uation be changed if there were next of kin, or would t he 
consent of the next of kin be required in such a case? 
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Opinion 

The answer to this question is no. If t he coroner has the right to require 
an autopsy, he has the right to cause it to he performed with OT without the 
consent of the next of kin. 

RALPH A. STONE, 
Assistant Attorney General. 

Winona County Attorney. 

October 10, 1947. 103-1 

23 
Complaint-Removing mortgaged property-Where conditional s ales con­

tract is followed by an absolute bill of sale giving buyer absolute title. 
there is no basis for criminal prosecution. 

Fads 

flA used car dealer sold an automobile for a third party. The used 
car dealer took in part payment another automobile and signed a con­
ditional sale contract as vendor, with the buyer as vendee. The regis­
tration card and bill of sale were made out from the third party to the 
buyer, and title never went through the used car dealer. All this took 
place on July 29, ] 948. 

"Subsequently and on July 31, 1948, the third party executed to 
the used car dealer a bill of sale and the used car dealer executed an 
application for transfer, on the blank of which was indicated that the 
form used was utili zed because the reg istration card had been sent in to 
the Secretary of State to make a transfer. The used car dealer on the 
same date executed a bill of sale to the buyer. All these papers were 
subsequently filed in the office of the Secretary of State. 

"The buyer has defaulted in all payments on the conditional sale 
contract, beginning with the first payment, which was due on Aug ust 
29, 1948. 

"An investigation has revealed that the buyer has r emoved himself 
and the automobile from the community and it is thought tha t he has 
removed the property from the state." 

Question 

"The used car dealer has now r equested that I issue a criminal 
complaint under Section 621.21 of Minnesota Statutes. On the basis of 
the facts given, am I warranted in issuing a complaint'? " 
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Opinion 

It might have been poss ible to uphold the conditional sales contract 
dated July 29, 1948, even though t he vendor named t herein was not then the 
owner of the automobile. It might be considered that he had authority to 
execute the conditional sales contract as agent for the true owner. 

However , when on July 31, 1948, t he vendor named in the conditional 
sales contract executed another and absolute bill of sale to the buyer, I think 
the bas is for a criminal prosecution has disappeared. 

While i t undoubtedly was the intention of the parties that the purchaser 
should hold title to the automobile conditional1y and in accordance with the 
conditional sales contract issued July 29, yet I do not think that in a crim­
ina l prosecution it would be permiss ible to attack the absolute bill of sale 
given July 31 as not express ing the intention of the parties. The later bill 
of sale operated to wipe out t he first one. While in a civil action it might be 
possible to reform the bill of sale dated July 31 so as to conform to the 
intent ion of t he parties, I do not feel that this could be done in a criminal 
action. 

J t hink that by g lvmg the last bill of sale t he used car dealer has 
placed himself in the position where you should not attempt to prosecute the 
buyer for r emoving mortgaged property. 

24 

Kandiyohi County Attorney. 

December 3, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

183-B-59 

Defendant--Previous conviction-Cross-examination of defendant as to pre­
vious convictions. 

Opinion 

As to cross-examination of the defendant in a criminal case upon the 
question of a previous conviction, see the note in 6 A. L. R. p . 1609. The gen­
eral rule is there s tated thus: 

II ••• when the defendant in a criminal case testifies in his own 
behalf, he thereby assumes the pos it ion of an ordinary witness, and may 
be discredited on cross-examination by inquiries as to his previous 
prosecution for , or conviction of, crime, in the same manner and under 
the same rules as any other witness." 

The annotation cites the Minnesota cnse of State v. Kight, 106 Minn. 
371 . In that case our court said: 
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" ••• As a witness defendant was subject to the rule governing 
the examination and cross-examination of other witnesses, and we dis­
cover no violation thereof in the record before us. 

"There is a limit, of course, to the right of cross-examination in 
criminal as well as in civil procedure. It should not be extended 
minutely into the private affairs and life of the witness, nor matters 
brought out in a criminal case for the purpose of showing the commis­
sion of some crime other than that on tria l. His conviction of other 
crimes may be shown, nnd he may be interrogated as to t he fa ct of the 
conviction ; but it is not proper to drag from him evidence of guil t. We 
have never adopted the rule, in force in some of the states , under which 
the cross-examina tion of defendan t in a cr iminal case is limited to 
matters brought out on the direct examination (8 Ene. PI. & Pl'. 102), 
but have applied to him t he general rule applicable to all witnesses 
(Dunncl1, Minn. Pl'. 722; State v. Quirk, 101 Minn. 334,112 N. 'V. 409). 
Undcr that rule the extent to which the cross-examination may go for 
the purpose of testing his credibility rests in the discretion of the trial 
court." 

See also 

State v. Gordon, 105 Minn. 217; 
State v. Brendeke, 158 Minn. 239; 

State v . Dale, 159 Minn. 455. 

See also State v. McTague, 190 Minn. 449, 455, where our court said: 

IlThe defendant testified in his own behalf . He could have been 
asked on cross-examination about former convictions, for the statute 
makes them competent upon credibility. 2 Mason Minn. St. 1927. § 9948; 
6 Dunnell, Minn. Dig. (2 ed.) § 10309. He may be cross-examined, as a 
defendant who is a witness for himself in a civil action, upon collateral 
matters to affect his credibility and to discredit him. To some extent 
the state may go into his life. It is said that the defendant. being a 
witness, cannot assert a right to remain wholly a stranger to the jury; 
but in a general way the state may show what manner of a man he is . 
State v. Abdo, 165 Minn. 440, 206 N. W. 933; State v . Nelson, 148 Minn. 
285, 181 N. W. 850. The state cannot go so far as to favor or induce a 
conviction because the defendant is a generally bad man and society 
should get rid of him, since it has him on trial, irrespective of his guilt 
of the particular offense charged. This will not do. 1 Wigmore, Evi­
dence (2 ed.) §57. An exact line cannot be drawn between what is 
permissible and what is forbidden cross-examination upon collateral 
matters; and it has come to be recognized as the correct rule that the 
extent of the cross-examination upon collateral matters is largely dis­
cretionary with the trial court. State v. Price, 135 Minn. 159, 160 
N. W . 677; State v. Taylor, 144 Minn. 377, 175 N. W. 615; 6 Dunnell, 
Minn. Dig. (2 ed. & Supp.) § 10307. The state cross-examined the 
defenda1'l.t upon his prior life. Naturally enough it was unfavorable to 
the defendant. Though it might have been restricted, we are unable to 
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say, contrary to the view of the trial court, that the cross-examination 
went beyond that which was permissible." 

These authorities may be of some assistance to you and the court in 
your cross-examination of the defendant in the case which you have. 

25 

Aitkin County Attorney. 

December 6, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

494-A 

Gambling-Enforcement-Duty of officers-Punch boards-Dice-Dice box 
-Bank night-Ticker tape-l'tferchandise wheels-Blanket s tands­
Minnesota Statutes 1945, Sections 340.14, 351.03, 614.06, 614.07. Laws 
1947, Chapter 586. 

Facts 

At the meeting of the sheriffs and county attorneys caBed on June 25, 
1947, it was agreed that the questions hereinafter referred to should be 
submitted to the attorney general. 

Unless otherwise noted, reference hereinafter made to statutes is to 
those of Minnesota Statutes 1945. 

Question 1 

"Are all punch boards illegal?" 

Answer 

In Laws 1947, chapter 586, relating to the revocation of licenses, punch­
boards are defined as gambling devices for the purposes of that act. Under 
it Uintentional possession or willful keeping" of a punch board upon licensed 
premises constitutes cause for revocation of license. 

Under the laws existing prior to the enactment of chapter 586, which, 
of course, were not repealed by the passage of that chapter, operation of 
punch boards as a "scheme for the disposition of property by chance among 
persons who have paid or agreed to pay a valuable consideration for the 
chance - •• " is illegal. Opinions of this office have been to that effect for 
more than 30 years. 

Question 2 

uAre all forms of di~ illegal?" 
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Answer 

Laws 1947, chapter 586, relating to the revocation of licenses, does no t 
include dice within the definition of gambling devices for the purposes of 
that chapter . However, Minnesota Statutes 1945, section 614.06, in so f ar as 
material here, provides : 

"Gambling with· •• dice· • • is hereby prohibited. • •• and 
every person who shall keep any gambling device whatsoever designed 
to be used in gambling, shall be punished by imprisonment in the county 
jail for not more than six months, or by a fine of not more than $200, 
or by both; and every person who shall bet any money or other property 
at or upon a gambling table, game, or device shall be punished by a 
fine of not less than $5.00, nor more than $20.00." 

There is nothing in the above quoted section which makes the mere posses­
sion of dice or using the same for non-gambling purposes illegal. Under 
section 614.06 it is the gambling with dice or keeping dice Ildesigned to be 
used in gambling" that is prohibited. Section 614.07 makes it illegal for 
any person Uto suffer any· •• gambling device to be set up or used for the 
purpose of g~mblingU in or on the premises therein designated. When dice 
are so used they would, under the last cited sections, constitute a gambling 
device within the meaning thereof. Attention should be called to section 
340.14, subd. 2 which prohibits any liquor licensee from keeping on the 
licensed premises or in a room adjoining the same, any gambling device or 
apparatus, including dice. 

Ques tion 3 

UJs a dice box a gambling device?" 

Would a dice box and dice permitted by the proprietor to remain on 
his counter, not for his own play, nor for the purpose of "play ing 
against the house," but purely for the purpose of customers to deter­
mine between t hemselves who shal1 pay for the treat, constitute a 
gambling device maintained on the premises by the proprietor, making 
him subject to the penalties of Laws 1947, chapter 586? 

Answer 

If a dice box is maintained and intended to be used for the purpose of 
gambling, it would, of coarse, as in t he case of dice, be considered to be a 
gambli ng decive under above cited sections 614.06, 614.07, and 340.14. 

Dice boxes and dice are not included within the definition of gambling 
devices in Laws 1947, chapter 586, for the purposes of that chapter. 

Ques tion " 

HIs bank night illegal? " 

Answer 

In connection with this question you refer to an oplDlon of t his office 
dated December 20, 1938. The only statement in said opinion here material is 
t he following: 
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lIThe question of whether or not the scheme called 'Bank-Nite' is a 
lottery depends entirely upon the facts. Since you do not submit any 
facts with your request, we are unable to express an opinion thereon." 

The law as to t he legality of c1bank nights" is discussed at length in the 
cases of State v. Sterns, 201 Minn. 139, and Stale v. Shubert Players Com­
pany. 203 Minn. 366. 

Questions 5, 6, and 7 

Aloe ticker tape results, merchandise wheels, blanket stands, raffle 
tickets, and others of like nat ure illegal under the statutes? 

Answer 

The questions so submitted do not refer to the method of operation 
involved, but an application of the tests set out in the opinion of July 10, 
1947, should make it possible to determine whether any device of such 
character is illegal. 

Question 8 

"Who must notify t he licens ing body after gambling arrest to 
ini t iate license r evocation proceedings?" 

Answer 

Laws 1947, chap ter 586, section 4, makes it the duty of every sheriff, 
deputy sheriff, constable, marshal, po1iceman, police officer, and peace officer 
to observe and inspect t he premises where operations are carried on under 
license and ascertain whether gambling devices are present thereon and 
immediately l'eport the findi ng thereof to the authority or authorities issuing 
the license or licenses applicable to t he premises in question; and by section 
5 an issuing authority is authorized to revoke a license upon receipt of such 
information f rom any of the peace officers referred to in section 4. 

Question 9 

"Will the Governor hold the sheriff wholly responsible for law 
enforcement in his county even t hough he may have a police chief under 
civil service in the county? Am I not correct in stating that the law 
makes the sher iff the chief law enforcement officer of his county. and 
that in event of f ai lure upon the part of police officials to enforce the 
law, it becomes the duty of the sheriff to do so?" 

Answer 

Under section 351.03 the governor may l'emove any of the officers 
therein designated when it appears to him, by competent evidence, that 
either has been guilty of malfeasance or non·feasance in the performance 
of his official duties, first giving such officer a copy of the charges against 
him and an opportunity to be heard in his defense. There is nothing in our 
statutes which relieves a sheriff of doing his duty "even though he may have 
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a police chief under civil service in the county." If any official charged with 
malfeasance or non-feasance in office wishes to have t he findings of the gov­
ernor reviewed by t he Supreme Court, he may, of course, apply f or a wr it of 
certiorari f or t hat purpose. 

In a memorandum of law enforcement duties heretofore issued by the 
a tto rney general, t he duties of t he sheri ff a r e stated as follows : 

"The sheriff has t he general r espons ibili ty for enforcing t he cr im­
inal laws t hroug hout his coun ty. I t is his duty, so f ar as ava ilable 
means permit, to take t he initiative in law enforcement without waiting 
for compla in ts, to investigate conditions r especting observance of the 
laws, to take such action as ci rcumstances ma y require f or the preven­
tion of viola tions, to arrest offenders when sufficient grounds appear, t o 
swear to crim inal complaints when he has sufficient knowledge of t he 
f acts, and to investigate criminal cases and secure evidence for the 
prosecution thereof. Anyone may r epor t a law viola tion to the sheriff, 
who should make such investigation a nd t ake s uch action as t he case 
may r equire ." 

Ques tion 10 

"What about each municipal officer being held respons ible f or deeds 
in h is own community '! " 

Answer 

The duties of local peace officer s are set out in the same memorandum 
to which reference has been made, a nd t he following quot ation f rom that 
memorandum, I believe, answers this question: 

"City or village police officers, marshals, and constables are re­
sponsible f or general law enforcement within t heir respective jurisdic­
tions, w it h dut ies similar to t hose of the sher iff as hereinbefore stated. 
In a ddition t hey are r esponsible f or the enfo rcement of local ordinances. 
The presidents or mayors and trustees of villages as wen as t he m ayor s ' 
of most cities a re a lso peace officers, with t he duty of enforcing laws a nd 
ordinances f or preserva t ion of peace a nd order." 

Redwood County Attorney. 

J uly 14, 1947. 

J. A. A. BURNQUIST, 
A ttorney General. 

Excerpts from Opinions not Included in above Opinion. 

BINGO 

Question 

733 

July 11, 1947 

Whether the common and ordinary bus inessmen's clubs which are 
found in m ost cities and villages of Minnesota, known as civic and com­
merce associa tions, businessmen's clubs, etc., which are not organized for 
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profit, are such clubs and associations as are meant to be included in the 
word "association" as used in Section 10213-2 of Mason's Minnesota Stat­
utes, 1946 Supplement (Minn. Stat. 1945, Section 614.064). The question 
assumes that an association need not be incorporated to be allowed to 
conduct the game of "bingo," 

Opinion 

It was held in a n opinion dated July 23, 1945, that it was the intention 
of the legislature to include in the term Hnssociation" as used in the act 
under consideration any corporation or organization not organized for 
pecunia ry profit and duly existing under the laws of this state. It is there­
fore my opinion that such associations as those to which you refer arc 
included within the term "association" as used in the statute, and your 
assumption tha t such an association need not be incorporated in order t o 
conduct the game of "bingo" is correct. 

July 14, 1947 

Question 

With reference. to Laws 1945, Chapter 419, Section 2, which is Minnesota 
Statutes 1945, Section 614.054, particular attention is directed to the 
language "or county or state fair in which it intends to conduct such game," 
and the question is asked as to what is meant by this. The city atto rney 
submitting the request also asks particularly whether it would be lawful 
under any circumstances to hold a bingo game in a church or in a veterans' 
center or at a street fair or carnival. 

Opinion 

If an organization which is ent itled under Section 614.054 to conduct a 
bingo game desires to operate that game at a county fair or at the state fair, 
it is necessary that it give the 30 days' written notice of time and place to 
the governing body of the county fair or of the state f air, as the case may 
be, and this even though it may have given notice to the governing body of 
the governmental subdivision in which the fair is conducted. The right t o 
conduct the game under these circumstances would, of course, be limited to 
the time and place where the fair was held as specified in the notice and 
would not authorize operations elsewhere in t he governmental subdivision. 
If it desires to conduct the game elsewhere within a governmental subdivi· 
sion than at a fair, it would be necessary that t he 30 days' written notice be 
g iven to the governing body of the governmental subdivision. 

With r eference to the last question (which we assume does not apply to 
fairs), we are of t he opinion that if an organization properly qualified under 
the law complies with the condit ions a s to notice and no objection is made 
by the governing body of the governmental subdivision a bingo game may 
be held in a church or veterans' center or at a street fair or carnival. or in 
fact in any place specified in the written notice. 

J. A. A. BURNQUIST, 
Attorney General. 

733 
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26 
Lotteries-Gambling- M. S. 1945, Sedions 614.01-614.05-Prizes- Draw­

ings-Ralfles and varioJJs operations considered. 

Opinion 

This opinion w ill be confined to the lot tery s tatutes and will not purport 
to deal with other forms of gambling or gambling devices. 

M. S. 1945, Section 614.01, defines a lottery a s "8 scheme for the dis­
tI'ibu tion of proper ty by chance among persons who have pa id, or agreed to 
pay, a valuable cons ideration for the chance, whether it be called a lottery. 
raffle, g ift enterprise, or by any other name." 

It is elementary that the three n ecessar y elements of a lottery a re the 
offering of a prize, the awarding of the prize by chance, and the g iving of a 
cons ideration for an opportunity to win the prize. 38 C. J . p. 289; 34 Am. 
Jur. p. 647; State v. Powell, 170 Minn. 239, 240. The elements of prize and 
chance are generally present in any scheme to be examined, and it is most 
frequently upon the presence or absence of the element of cons ideration that 
cases of this t ype turn. 

The supreme court of this stat e, in the early case of State v. Moren 
(1892), 48 Minn. 555 (involving a so-called Usuit club" plan), said: 

"The term 'lottery' has no technical meaning, but under the s tatute 
i t must be construed in a popular sense, a nd wi t h t he view to r emedy 
the mischief intended to be preve nted. The statute is int ended to reach 
all devices which are in the nat ure of lotteries, in whatever form pre­
sented; and the cour ts will tolerate no evasions for the continuance of 
the mischief." 

Approximately t he same thought is expressed in the following quotation 
from 34 Am. J ur . a t p. 650: 

lil t has been sa id that no sooner is the term 'lottery ' defined by a 
court, than ingenuity evolves some scheme within the mischief dis­
cussed, although not quite within the letter of the defini t ion g iven ; but 
an examinat ion of t he many cases on the subject will show that it is 
very difficul t , if not impossible, for the most ingenious and subtle mind 
to devise any scheme or plan, short of a gratuitous distribution of 
property, which has not been held by the courts of this country t o be in 
violation of the lottery laws in force in the various states of the Union. 
The court will inquire, not into t he name, but into the game, however 
skillfully disguised, in order to ascertain if it is prohibited, or if it has 
t he element of chance." 

Following are some of t he ma tters which have been definitely settled by 
our supreme court. 

The sta tute is intended to r each all devices in the nature of lotteries, in 
whatever form presented, and the courts will tolerate no evasions. State v. 
Moren, supra. 
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A person may distribute or give away his property or money by chance 
provided he does so without consideration, but the moment some pay for the 
chance of participating in the drawing of the prize enters into the picture it 
is a lottery under the law. State v. Schubert Theatre P layers Co. (1938) 
(bank night), 203 Minn. 366, 368. 

And this is true no matter how many receive a chance also to participate 
tree and without consideration. Ibid. 

Whether the lottery is so conducted as to be profitable to the operator 
thereof is no concern of the law. Ibid. 

A game does not cease to be a lottery because some, or even many. of 
the players are admitted to play free, so long as others continue to pay :tor 
their chances. Ibid. 

Prius 

The glvmg of a ticket representing a chance to get a prize, with a 
purchase of merchandise, constitutes the operation of a lottery. The pur­
chaser pays a consideration when he buys his merchandise. When he pays 
his dollar he gets in return the merchandise and a chance to get a prize. 
State v. Powell (1927) (tickets given by merchants to customers without 
extra charge upon purchases of merchandise), 170 Minn. 239. 

The holding last stated has been followed by this office in opinions as 
to the giving of chances on coal or candy with tickets to a theater (No. 
469,1912 Report); the giving of free t ickets to patrons of a t heater, entitling 
them to chances on a prize (Jan . 18, 1926, File 510b-5); t he giving of cards 
representing chances on a valuable prize with tickets of admission to an 
exhibition (Aug. 24, 1926, File 510b-5); the giving of coupons representing 
chances on an automobile with tickets of admission to a county fair (Aug. 
3, 1928, File 733h); and the giving purchasers of tickets to a school carnival 
chances on a prize (July 28, 1938, File 510b-5). 

Our supreme court has held suit club plans to be illegal. State v. Moren, 
supra; State v. 'Volford (1921),161 Minn. 59. And this despite the fact that 
each contributor eventually gets a suit. 

In State v. 'Volford it was held that the mere fact that the tickets made 
no reference to a drawing did not avoid liability under the statute, since it 
was apparent that there would be a drawing and determination by chance in 
f act. 

This office has also held that, where it was proposed to solicit donations 
for a certain meritorious purpose, each donor to get a ticket for each twenty­
five cents donated "entitling the winner, in a raffle, to some prize," lIit 
seems hardly necessary to suggest to an attorney that the proposed opera­
tion will be in violation of such (the antiIottery) law." (Aug. 12, 1926, File 
733h.) 

Annotations under the heading "Scheme for advertising or stimulating 
legitimate business as a lottery," digesting cases from a number of states, 
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may be found in 48 A. L. R. 1115 ct seq., 57 A. L. R. 424, el Se(I. , Hod 103 
A. L. R. 870, et seq. See also, on lotte ries generall y, annot:at ions in 100 
A. L. R. 7 14, 11 ~ A. L. H. 11 24, and 120 A. L. R. 412. 

Bank Ni~ht 

The matter of " bank nights" has been fu lly dealt with by our s upreme 
court in State Y. Stern (1937),201 Minn. 139, and S tate v. Schubert T heatre 
P layers Co. (1938), 203 Minn. 366. 

Several inquiries di sclose some mis undcl'standing as to the opinion of 
this office dated May 2, 1947, relative to "bank night" operations. All that 
was held in that opinion was that a so-ca lled "bank night" ente rpri se is not 
within the te rm "gambling device" a s used in L. 1947, C. 586. which by i ts 
terms refers only to slot machines, roulette wheels, punch boards, number 
jurs, and pinball machines which return coins or slugs, chips 0 1' tokens of 
any ki nd r edeemable in cHsh or merchandise. The opinion specifically calls 
uttention to State \' , S t ern and State v. Schuber t , elc., s upra . 

It should not be necessary to spend any t ime discussing situations which 
have been presented in oral inqui ri es whe re one 01' more of the elcments of a 
lotte r y a re lacking and, therefo re , t here is clea rl y no violation of law, s uch 
as the payment of prizes to actual competitors in a go lf tou l'Oament- (we 
do not pass on so-called "Calcutta pools," which have not been prcsentcd fo r 
considcl'ation) - ; payment of prizes to competitors in rodeos; [u l' nishi ng of 
free parking to customers 01' the giving of pl'emiums, by stores, where th(' 
clement of chance is not involved ; 01' the dr'aw ing of pl'izes at meetings 01' 

picnics of social organizations where no admission is charged , no so-called 
"donations" rece ived f ro m those who receive chances on the prizes, no sale 
in connection with which the chance for a p r izc is given, and neither t he 
organizat ion giving the pri zes nor anyone else I'cce ives any consideration, 
dil'ectly or indirectly. . 

Drawings 

An organization is sponsoring a dance. In connection with Lhe duncc , 
tickets arc being sold for $1.00 each. The tickets are numbered individually, 
and, when a ticket is so ld, a s tub with the same nu mber is retained in the 
book. This stub also has blanks for wl'iting in the name a nd address of the 
pUl'chaser of the ticket. The ticket itse lf bears the words " Admit one," the 
number of the t icket, t he name of t he sponsoring organizat ion followcd by 
the word "dunce," the datc of the dance, name of t he ol'chestra, picture of un 
automobile, with the words ovel' it "Grand Prize 1947 Packard Clippcr" and 
underneath it the words "Attendance not Hequil'ed to Win Any of Prizes"; 
on the side the wording, "Addi tional Prizes, .................... Washer, ................. . 
Roaster, (name of e lectri c mixer), ... .......... ...... Radio, ( name of au tomatic 
toaster)," and under these words, " Established Price, $.83, Tax .17, Total 
Price $1.00." 

It is clear that thi s operation constitutes a lotte r y. State v. Powe1l. 
State v. Schubert. etc., Ops. No. 469, HH2 Rep., Jan. 18, ] 926, Aug. 24, 
1926, Aug. 3, 1928, July 28, 1938 ; supra. The mere fact thut the ti cket does 
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not state on its face that there is to be a drawing is not s ufficient to take 
the scheme out of the statutes. State v. Wo1ford. s upra. 

An organization is sponsoril1g a large celebration. Local merchants 
have donated items o[ merchandise ranging in value from $2.00 to 
several hundred dollars. Tickets have been printed, and on the face of 
these tickets appears the word "Donation." The money derived from 
these so-called "donations" will be used to defray t he expenses of the 
celebration. At the celebration drawings will be made. The tickets arc 
numbered. The holder of each winning number drawn will receive one 
of the items of merchandise. 

tn my opinion, this scheme constitutes a lottery. The use of the word 
"donation" constitutes mel'e ly an evasion which the courts will not tolerate, 
S tate v. Moren, supra; Op inion Aug. 12, 1926, supra. 

Raffle 

An organization proposes to hold a picnic. Numbered tickets are sold fo)' 
the picnic which state that the holder has madc a "donation" of 25 cents to 
the organization, Prizes are to be donated, which will be raffl ed off and given 
to the "donors" holding winning numbers, 

In my opinion, the use of the word "donation" means nothing, The 
holder of the ticket pays a consideration; a pri ze is involved, and that prize 
is to be awal'ded by chance. All the elements of a lottery are present. 

The county fail' association and another organization have for a 
number of years promoted attcndance by giving away automobiles, farm 
tractors, farm machinery, and merchandise of various kinds , Business· 
men of the county and city purchase tickets from one or both organiza­
tions for a fixed price per t housand a nd then give them to their custom. 
ers when they sell merchandise for cash or when charge accounts arc 
paid , The customers pay not hing for t he tickets, and the merchant does 
not increase the sale price of the merchandise being sold, A practice is 
fo llowed, however, of g iving so many tickets for each dollar of mel" 
chandise purchased, The holders of tickets then attcnd the fair 01' other 
gathering, llnd numbers are drawn in some fashion. If the person hold· 
ing a lucky number is present, he receives the article of merchandise 
then being given away. If not, numbers are successively drawn until a 
successful holder appears, 

This operation fall s squarely with in the decision in Stnte v. Powell, 
supra , and mus t be held to be a lottery, See also A, L. R. annotations cited 
s upra. 

The fail' association sell s tickets l'epresenting chances on several 
cars, and merchants dispose of these to t heir customers, normally giving 
a ticket representing one chance with each $1.00 worth of merchandisc 
purchased, This additional f eature is presented. The customer gets two 
t ickets from the merchant, identically numbered, l'epresenting each 
chance, One of these he retains, and the other he deposits in a con-
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tainer at the fairgrounds . To depos it a t icket in the conta iner he must 
purchase a general admission t icket to the fa ir. Ticket s in the con­
tainer are mixed and winning numbers drawn from it. The winner 
must, as in the last case, be present to win. 

For the reasons stated in the opinion as to t he last pl'cv ious operation 
examined, the opinion must be the same. 

The question is also as ked on behalf of the fair association as to what 
clements of t he factual situation must be absent to prevent thi s arrange­
ment from constituting a violation of law. This we cannot a nswer w ithout 
attempting to set up some method of distr ibuting prizes t o persons in 
attendance at fairs, which is not our pl'ovince. From an examination of the 
cases and opinions cited it is obvious that e ither t he r equirements of pur­
chasing merchandise to obta in a ticket or the )'equirement of purchase of a 
ticket to t he fair would involve the element of consideration. Even though 
tickets were di stributed without r equiring any purchase of merchandise, 
and persons outside the fairgroun d as well as those within were permitted to 
win prizes, the effect of t he decision of the supl'eme court in State v . 
Schubert, etc., supra, must be considered. 

It appears that in the past a number of coun ty farm bureaus have 
put on farm bureau exhibits and have maintained headquarters booths 
at their county fairs . In some counties these bureaus have offereq 
prizes, invited persons attending the fair to register, and at t he close of 
t he f a ir held drawings from among the names of the registran ts, award­
ing the prizes in t hese drawin gs. 

This p resents a very close question. It might well be said that, since 
the f a rm bureau is not operating the fair, ther e is no such consideration a s 
there would be if t he fail' a ssocia tion were conducting the operation. On 
the other hand, a registrant would not be able to compete unless he d id 
purchase an admiss ion ticket, and it could be argued t ha t t he prospect of 
getting a chance on the farm bureau prize was one of the things for which 
he paid when he bought his admission ticket. While I am far from being 
free of doubt on this question and find no authority in point, it seems to me 
that, if the doo), were opened for t his operation, t he good fai t h of which is 
not questioned in the slightest , others who now a re barred by the decisions 
of the court and the long line of opinions of thi s office, running back 35 
ye~n's, might devise schemes on t he same principle and assert their legality 
on the basis of this opinion. It is, therefore, my opinion that the practice 
s uggested is at least of such doubtful legali ty that a county officer would be 
warranted in commencing a prosecution on t he theory that t he purchase of a 
ticket of adm ission to a fair constitutes a consideration for any chances on 
prizes to be a warded by lot within the fairgrounds. 

Horse Racing 

"The provisions of Section 10235 Mason 's Minnesota Statutes, 1946 
S upplement regarding horse racing are noted. I would like your opinion 
as to whether or not you feel that if the entrants in a horse race at 
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a co'unly fair puy an entrance fee and race for a pu rse, you consider it 
a violation of the gambling laws." 

Mason's Supp. 1946, Section 10235, w hich is M. S . 1945, Section 614.29, 
mere ly refcl"s to horse racing on the Sabbath and prohibits all horse racing 
on thnt day except horse racing at the annllal fairs held by the va r ious 
agri cu ltural societies of t he state. As to whethe r the situation stated con ~ 

stitutes a violation of the gambling laws, it is the general rule that a test 
of speed or endurance of horses for'prizes or premiums is not a lotte ry and 
that t he off er 0 1' paying by race a ssociations of prem iums o r prizes f or 
definite sums without regard to the amount of entrance f ces received and 
payable out. of gene ral fu nds of t he assoc ia tion does not constitute gam bling. 
People e x re I. Lawrence v. Fu llon, 152 N. Y. 12, ~7 L. R. A. 227. 

.-

Ras ke tba 11 Concession 

"The fhsi game is ca lled Busketball Concession. The party is 
Kivell three throws for a quarter a nd the aim is to throw the ba ll in to 
the basket. The party stands s ixteen feel from t he basket. If the party 
hits the hasket each time, he receives a choice of any article which is in 
t he concess ion . If he makes onl y one 0 1' two baskets on the th ree throws, 
lhe concession operator cun select what prize is to be g iven." 

R ig h S triker 

"The second game is called High Striker. A pe r son gets t hree hits 
for a quarter. The party is given a maul with which to strike a rubber 
bumper and jf he cnn hit t he bumper hard enough, it will ring a bel l. 
If the par ty with three hits can r ing t he bell th ree times, he gets t he 
ri gh t to make a choice of any article in the concession . I f he hits t he 
bell on ly once or twice, the concession operator cun pick the article of 
merchandise to be given." 

Hoop\a 

"The t.hird game is known us Hoopla. Thi s game cons ists of t.hrow­
ing a seven inch wooden ring onto 1\ me rchandi se table where there are 
certain urticles of me rchandise. If the ring completely encircles 01' 

cover s any article of mel'chandise, the party is e ntitled to such mer­
cha ndise, It is five cents for each t.hrow 01' six throws for a quarte r ." 

The ques t ion, of course, is whethe l' these games constitute games of 
cha nce 01' games of skill. A game of c h~\I1ce has been defined to be a game 
determined e ntirely 01' partly by lot 01' mere luck Hnd in which j udgment. 
practice, s kill, nnd adroitness have no office ut a ll 01' are thwarted by chance. 
24 Am. JUl'. p. 410. The term "game of sk ill " is self-explanator y. 

Assuming that the ga mes referrcd to are honestly conducted a nd that 11 

s ki ll fu l playc r in the CHse of t he first and third games and a strong man in 
t.h e ca se of t he second game cnll win by a propel' exerci se of sk ill o r st rength , 
in my opi nion, each of the operations wou ld be legul. If, as obse rvation has 
sometimes s hown, the HPPHI'utus used is so devi sed that ski ll or strength may 
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be thwarted by the opera to r , t he opcmtion of s uch n device might come 
within M. S. 1945, Section (; 14.11 , a s an obtnining of moncy by a trick o r 
device. In each case it would be necessary to make a ca reful inspection of 
each device to a scertain whether i t meets the tests s uggested. 

27 

To A It County A ttorncys . 

July 10, 1947. 

J. A. A . Burnquis t, 
Atto rney Genera l. 

73:l 

Lolteries-Prizes-It is not a lotte ry fo r the owner of a s tore t.o g ive a wny 
a prize to the holder of a winni ng ticket where there is no cons ideration 
paid for the ticket. In toxicating Liquor: Whether the g iv ing away of 
such a pri ze a s a matte r of adve rti s ing by the operator of a n on s ale 
liquor s tore is ~I violation of HeguJa tion 8. Sec. 2. of the Liquor Control 
Com miss ion is a question of facl- M. S. A. 340.15, M. S. A. 340.09. 

Facts 

"The operato r of a n 'On Sale' liquor store in Minneapolis pl'oposes 
to use the following plan as a business stimu lator: He wi ll g ive to each 
per son ente ring his place of bus iness, u pon entering therein, a ticket 
w ith duplicate num bers thereon. No cha rge will be made for en tering 
said place of business, 01' for sHid ticket , nor wi ll the person en te ring 
t he place of business be obligated 01' required to plll'chHSe a ny mer­
chandise t he rein, nor wi ll he be oblig a tcd to pay f or checking pc rsonal 
clothing, 0 1' effects, nor any other charge of a ny kind wil l be made. 

"The person entering the place of business and receiving a ti cket, 
w ill then place the stub of his ticket bearing one of the duplicate num­
bers, in to a barrel, and during the course of the evening, stubs or 
tickets will be drawn from said barrel by lot, and t he holder of the 
duplicntc stub so drawn, wi ll r ece ive a free prize . Said prize wi ll not 
consist of l iquor 01' food, nOI' cash money . 

" 'n the event that a winner of the duplicate s tub is not present at 
the t ime of the drRwing, hi s number wi ll be posted upon a bulleti n board 
a nd he can CHII fol' a nd receive his pr ize at a s ubsequent da te ." 

Ques tion 

" Whe ther s ll ch ~\ plan would constitute a lottery?" 

Opinion 

The answer to t hi s question is in t he negative. Opinions of Attorney 
General , dated November 12, 1947, and F ebruary 14, 1£)47, file 510-8-9 . 
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Question 

'\' hc ther s uch a plan would violate any of the statutes respecting on 
sa le liquor establishments. 

Opinion 

The plan proposed is in its essence an advertising scheme. Wi th refer­
e nce to advertising of liquor, M. S. A. § 340.09 provides a s follows : 

"The commissioner shall have power to make all reasonable l'cgu­
iH tions to effect the object of sections 340.07 to 340.96 '" '" '" ." 
M. S. A. 840.15 provides : 

.. >:: '" '" The unrestricted adverti sing of intoxicating liquor is hereby 
declared to be contrary to public policy. Reasonable rules and regula­
tions restricting adverti si ng to prevent it from counteracting temper­
ance education shall be made by the liquor control commissioner." 
Pursuant to s uch lluthodty, t he liquor control commissioner adopted 

Regulation No.8, which provides in Section 2 thereof as follows : 

HNo adver tisement of intoxicating liquor shall contain : 

" ... ... ... 

"K. Any statement relating to the giving away of any gratuities 
or premiums in connection with the sale of liquor, provided that con­
s umer advel·tising specialt ies such as ash t rays, bott1e or can openers, 
cork-screws, paper shopping bags, matches, printed recipes, wine lists, 
lea fl ets, blotters, post cards, penci ls, stir rers, g lassware, calendars, 
notebooks, playing cards, greeting cards, desk sets, pocket lighters, 
folding knives allli bi llfolds or any similar article which bears advertis­
ing matter may be furni shed or given to consumers provided that the 
d istribution of stich advertising specia lt ies shall be limited to the 
licensed premises only and provided f urther that such advertis ing spe­
cialties have been submitted to and approved by t he Commissioner." 

I t is a question of fuet wh ich I am unable to answer from the limi ted 
statement of facts given as to whether the advertising pu t out by the oper­
ator of the store would be in violation of t his regulation. 

RALPH A. STONE, 
Ass istant Attorney Genera l. 

Hennepin County Attorney. 

April 22, 1948. 510-B-9 

28 
Tr.lflIc violations-reckless driving-M isdemeanor com mitted in city limits­

City attorney to ))rosecute in Municillal Court and in the District Court 
nn appeal- M. s. A. 488.22. 
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Facts 

A person was ul'rested and brought before the J\'Iunicipal Court of 
Staples charged with the crime of reckless driving. 1'.1. S. A. § J69.13. 
1 assume that the offenses occurred within the municipal limits of the 
city of Staples. The accused was convicted in t hat court a nd has now taken 
an appeal to the District COU1"t. 

Quest ion 

Is it the duty of the city attorney to handle the appeal in the District 
Cou rt, or does that duty devolve upon the counly attorney? 

Opinion 

You direct attention to M. S. A. 488.22, which makes it the duty of the 
city attorney to prosecute such a misdemeanor committed within the city 
limits. The statute does not provide who shall l'cpresent the state on appeal. 
This question has never before been presented to this office so far as I can 
find. 

M. S. A. 488.22 reads: "Misdemeanors· * '" shall be prosecuted by the 
city· • '" attOl·ney '" '" '" ." 

Inasmuch as it is the duty of the city attorney in such a case to prose­
cute the case in the court where it arises, it would seem to fo llow that his 
duty extended to the handling of the case in all courts to which it may be 
appealed. It could hardly have been intended that as it was made the duty 
of the city attorney to prosecute the case in the Municipal Court, the prose­
cution thereof should thereafter be abandoned by the city attorney in the 
Distr ict Court on appe<.)1 and the state be without representation. 

[ think the sb\tute means tha t where the duty is imposed upon t he city 
attol'l1ey to prosecute the case, that duty continues and remains with the 
city attol'l1ey in all courts to which t he case may be appealed. 

There is no provision for the county attorney to step into s uch a case 
when it reaches t he appellate court, and it would seem better that the 
attorney who represented the state in the lower court should continue to do 
so. 

It is my belief that the courts would hold that the duty of Ule city 
attorney to prosecute the case in the Municipal Court follows through to 
t he Distr ict Court, and that t he city attorney should handle the prosecutiol1 
of the case. 

City Attorney Staples. 

September 15, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-5 
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EDUCATION 
SCH OO L DI STIlI CTS 

29 
Boa rd- Powcrs-Itccords-Dest r uction of- M. S. A.125.06, sd 1. 

Opinion 

The statute g ives the school board general charge of t he bus iness of the 
di stric t and of the inte rest s of the schools t hereof . M. S. A. , Sec. 125.06, 
Subd. 1. The quest ion how long records s hould be kept is , of course, u ques­
tion of management. So long a s an act ion might. be brought in which old 
records shou ld be used us evidence, s llch records should not be destroyed. 

There is no purpose that I see in keep ing old accounts fil ed as claims 
and the warrants issued in payment of such accounts morc than six yea r s 
nftcr t hey became due. 

On the other hand, it may be important to know what the proceedings 
of the school bO ~\l'd werc some t ime in the remote past. These proceedings 
a rc shown by the minutes and it would seem that it would be prude nt to 
keep t he minutes indefinitely. Often the records concerning the pupi ls who 
attended the schools arc sought years after the pupils have gmduated and 
it would appear to be prudent to keep s uch records . 

The manner of keeping the records lmd whether they arc kept under 
fireproof protect ion is a mi\tte r fo r lhe s('hool board to decide . If they arc 
wOlth keeping, it would seem that they a re worth keeping under adequate 
protection. But these a rc a ll thing'S wh ich the boa rd mu st dec ide f or itself. 

Commissioner of Education. 

May 25, 1948. 

30 

CH ARLES E:. HOUSTON, 
Assistant Attor ney Gencrnl. 

851-F 

Hond issue-Schoolhouse s it e :lnd buildin~s-A('qlli s iti o n-Submission of 
qucs tions-Bll1lot- F'orm-Not ice- M. S. A. , § § 125.06 and 124.02. 
s ubd.2. Minn . Const. Art. 14, § L 

Question 

Whether it would be legal to submit to t he voters of your district t he 
following question : 

"Shall t he school board be authorized to acquire Block 5, Lots 1 to 6, 
inclus ive, of Block 7, Highland Outlots to Little Falls, Mi nnesota, for a 
schoolhouse site and to erect a schoolhouse t he reon ?" 
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Opinion 

Unde!' M. S. A., § 125.06, the school board may be authori zed by the 
voters to acquire necessary sites for schoolhouses and to erect schoolhouses 
or a dditions thereto. M. S. A" § 124.02, subd. 2, contains the following 
statement : 

"Each proposi tion or question submitted shall be stated separately 
in the notice and on the ballots." 

It is my understanding that the sale of bonds for the acquisition of a 
site and the construction of a school building thereon has already been 
authorized by the voters of your district and pursuant thereto bonds have 
been issued and sold for that purpose, and that it is now the desire of the 
board to ascertain whether the site described in the question submitted 
meets wi th the approval of the voters and is one upon which the school 
building should be erected. 

The above-quoted provis ion in § 124.02, subd. 2 is somewhat analogous 
, to the last sentence of Article 14, Section 1 of the sta te constit ution, which 
rends as follows: 

"If two or more alterations or amendments shall be submitted at 
the same time, it shall be so regulated that the voters shall vote for or 
against each separately." 

In Winget v. Holm, 87 Minn. 78, the court said on page 86 of its opinion: 

"From the decisions above cited it appears that courts are slow to 
conclude that t he legislature has proposed a constitutional amendment 
conta ining two or more Hlterations or amendments in violation of such 
a provision a s we have in the last sentence of Art. 14, § ] . Courts defer 
somewhat to t he judgment of the'legislature upon that proposition. It is 
not enough t hat a proposed amendment contains several propositions 
which could have been submitted in separate amendments. But the 
changes proposed must be independent and unrelated so as not to fit in 
with t he one general aim or purpose of the amendment framed." 

In reading the above-cited case a nd t he quotations t herein from deci­
s ions of the supreme courts of other states, i t appears that a legislative body 
in submitting a proposed constitutional amendment has considerable discre­
tion with reference to t he form of the question upon which a vote of t he 
electors is des ired. As t he bonds for the purposes here in question have 
already been sold and t he money therefor is on hand, 1 assume that the 
main reason for submi tti ng a question at this t ime is to acquir e the author­
ity to purchase t he particular s ite which has been selected by the school board 
for t he construction of a school building thereon, 

If there be applied in t he construction of the above-quoted statutory 
provisions in § 124.02, subd. 2, the principles applied to Art. 14, § 1 of the 
constitution, it would appear that the courts would not hold illegal the 
submitt ing of one question unless it contains propositions that are "inde_ 
pendent and unrela ted so as not to fit in with the general a im or purpose" 
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under considerat ion. Here the submission of the question as to acquisition of 
a site and the construction of a building thereon after an election authorizing 
the issuance of bonds for such purpose involves only propositions that are 
closely related and germane to t he general subject. They may be viewed as 
parts or aspects of a single plan. 

If, in the circumstances here considered, the board frames and submits 
the question in the language contained in your letter as above quoted and a 
majority of the electors voting at the election cast their ballots in the 
affirmative, it is my opinion that the courts would not set aside the election 
on the ground that two questions instead of onc should have been submitted 
to the voters . 

In so far as this opinion modifies any ruling or rulings this office has 
heretofore made, it hereby supersedes such former ruling or rulings. 

31 

J. A. A. BURNQUIST, 
Attorney General. 

Attorney for Independent School District No.3. 

April 28, 1948. 159-A-3 

Consolidation-Reorganization-'Vhen consolidation of several school dis­
tricts, including two or more maintaining graded elementary or high 
schools, a special election should be held for the officers of the new con­
solidated districlr-L. 1947, C. 421, M. S. A., Sec. 122.23. 

Facts 

The St. Louis County Survey Committee is appointed by authority of 
L. 1947, C. 421. One proposal made by the committee involves the con­
solidation of five present school districts, three of which are now inde­
pendent districts. Two of the three independent districts maintain graded 
elementary and secondary schools, at Proctor and Hermantown. 

Questions 

1. Which school board will administer the affairs of the new district, 
if reorganized? 

2. Does M. S. A., Sec. 125.02, apply? 

3. Would it be better to have the law amended to provide for the elec­
tion of a school board for districts reorganized under L. 1947, C. 
421 ? 
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Opinion 

Sec. 13 of t he law ment ioned, M. S. A., Sec. 122.52, makes provis ion for 
t he election on the quest ion of r eorganization or change of boundaries. It 
would appear t ha t when the proposa l for consolidation has t he approval of 
the voters, the territor y involved ther eupon becomes a consolidated dist r ict 
and that the laws r elating to consolidated districts a pply. The districts thus 
consolida ted become an independent district with the powers, duties and 
privileges conferred by Jaw upon independent districts . The county superin­
tendent then has the duty to give notice of a meeting to elect officers of the 
newly formed consolidated district. M. S. A., Sec. 122.23. In that section, 
we r ead : 

II ..... When such consolida tion is with a district maintaining a 
graded elementa ry or h igh school t he school board of the latter shall 
continue to govern the consolidated district unt il the next a nnual school 
election when the successors to the members whose terms then expire 
shall be elected by the legally qua li fied voters of the consolidated school 
district." 

Such provision of the statutes cannot be considered t o apply to t he fact 
sit uation here cons idered. The Jaw q uoted refers to a sing le district main­
taining a g raded elementary or high school, whereas the s it ua tion considered 
involves two dis tricts of such description. The new board is eJected in t he 
Sflllle manner a s provided when a common distr ict changes to an inde­
pendent dis t rict. Sec. 122.23. 

In Sec. 122.30, Subd. 4, we find t he procedure for t he election of officers 
on a change from a common to an independent distr ict. It is there provided 
that t he same proceedings shall be had a s in the ol'ganiza tion of inde­
pendent districts. Sec. 125.02 applies. 

Commiss ioner of Education. 

October G, 1948. 

32 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

166-E-4 

F unds- Disbursements-Rental or purchase price of caps and gowns for 
g radua ting high school students not a proper disbursement in special 
school dis trict a t Rochester . Dues of teachers for mert]. bership in MEA 
or NEA not a proper disbursement for dis trict. Salaries may be in­
creased to include a mount t hereof- L. 1891 J C. 48, subchap. X, §§ 1, 3 ; 
M. S. A . § 125.08, subd. 5. 

Questions 

"Can this School District r ent or purchase caps and gowns to be 
used by high school s tudents at their g raduation exercises and pay the 
rost thereof from School District money? 
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"Can the School District pay from School funds the membership 
dues of its teachers in the Minnesota Education Association and the 
National Education Association if the School District obligates itself 
to do so in the contract of employment? " 

Opinion 

The city of Rochester consti t utes one school district. It is under the 
control and direction of a board of education. Special Laws 1891, Chapter 
48, Subchapter X, Section 1. 

The board of education has all the powers of a board of directors in 
independent school dist ricts under the general school laws, and such addi­
tional powers as are conferred by this act. Section 3. 

No specific authority is granted by Chapter 48 aforesaid to rent or pur­
chase caps and gowns to be used by high school students at their g raduation 
exercises and to pay the cost th~reof from school district money. Under the 
general laws relating to schools, no such authority is specifically granted. 

M. S. A., Sec. 125.08, Subd. 5, imposes upon the board t he duty to 
provide by levy of tax necessary fund s fol' the conduct of schools and all 
proper expenses of the district. The fm'nishing of clothing to students does 
not appea r to be an item of expense in the conduct of schools, nor a proper 
expense of the district. Rather such a disbursement appears to be personal 
to the individua l students . See opinions of Attorney General, April 4, 1932, 

holding purchase by district of class pins a nd colors not a proper disburse­
ment, April 16, 1942, as to school patrol uniforms, January 6, 1940, as to 
school annual publications. File 159-B-10. 

No specific authority appears in the special act mentioned, nor in the 
general laws, to the effect that the school districts may pay from school 
funds the membership dues of its teachers in t he Minnesota Educat ion 
Association or in the National Education Association. These items are 
personal to the teachers. If the school board is of the opinion that it is to 
the advantage of the districts that its teachers shall be members of such 
societies, without expense to t hemselves, and that the value of the teachers' 

services is thereby increased, there is nothing to prevent the board from 
increasing the salary of each teacher in such an amount as will include such 
dues above the salary now received. 

Public Examiner. 

October 22, 1948. 

CHARLES E. HOUSTON, 
AssistaJ'l t Attorney General. 

169-B-10 
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33 
Funds-Disbursements-Tnx: levy-Independent school districts-Board 

manager of business a nd finances, including levy of taxes a nd disb urse­
ment of funds- M. S. A. 125.25, L. 1947, C. 633, S. 3, M. S. A. 275.01, 
M. S . A. 125.07. 

Facts 

The school funds al'e depos ited (l a ssume that t his means in a bank) 
under various accounts, such as bus funds, building funds, and general funds . 
I do not know whether this means t hat the school district has separate 
accounts in the bank unde l' t hese names, but I assume that it is so. The 
superintendent says t hat f rom time to time the treasurer runs short in the 
general fund. 

Question 

May the cle r k issue orders on t he treasurer and leave t he money in the 
other fund s intact because the other funds arc drawing interest? 

Opinion 

The duties of the clerk of the school district are stated in M. S. A., 
Sec. 125.25. It is the du ty of the clerk to issue orders on the treasurer for the 
di sbursement of district f unds. In this section it is required that such order s 
s hall state the fund on which t he order is drawn. It states that teachers' 
wages shall have preference in the order in which t hey become due. and no 
money applicable for teachers' wages from the current school fund shall be 
used for any other purpose, nor shall teachers' wages be paid f rom any fund 
except t hat raised or apportioned for that purpose. The ref erence to the 
current school fund is meaningless for the reason tha t there is no current 
school fund. Befol'e t he effective date of L. 1947, C. 633, Sec. 3, there was a 
current school fund , but such fund disappeared by the amendment. See 
M. S . A., Sec. 128.01. It appears to me t hat we must consider that it is the 
law that money raised by t axation on a levy by a school district for one 
purpose cannot be used for another purpose. All tuxes must be levied in 
specific amounts . M. S. A., Sec. 275.01. 

In a common school distr ict, the votel'S determine the amount of the 
tax levy a nd the purposes thereof. The school board is prohibited from 
expending money for any purpose beyond the sum appropriated by vote of 
the district. M. S. A., Sec. 125.07. But in a n independent distr ict the school 
board determines the amount of the tax levy and levies t he taxes necessary. 
In the independent dis trict where t he same board makes t he levy. deter­
mines its amount and spends the money, t here ,is not the reason for limita­
tion upon the eXllenditures of the board that there is in the common district. 
And in the independent district the law does not limit s uch expenditures as 
in the common dis trict. 

Accordingly, it is my opinion t hat t he board in the independent district 
hns t he authority to U$e money in the treasury of the district, r eceived under 
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a general tax levy and not under a levy certified for a particular purpose, 
for such purposes as it considers to the interest of the district. This does 
not r elate to sinking fund s, which are separate funds. 

The law does not require the school board in an independent district to 
make up a budget before the tnx levy is made and to certif y this budget to 
the county auditor for the purpose of separate levies for separate purposes. 
The school board mayor may not prepare a budget. In its own way it will 
determine the amount of taxes needed for the ensuing year and i t levies 
such amount . It docs not levy a certain sum for transportation, another 
sum for teachers' salaries, another sum for fuel, but it levies the sum 
which, in its judgment, is sufficient to pay items necessary to be paid. The 
board is the manager of the business of the district. So far as the sums 
deposited are concerned. the amount in t he depository belongs to the school 
district. The board is charged with its management. No one else has any­
thing to say about it so long as the board pl'operly performs its f unctions. 
If the board considers that it has more money on hand than it needs for 
transportation of pupils, there is no reason that such money may not be used 
to pay teachers' salaries, or to buy fuel, or for an y other legitimate purpose. 

34 

Scott County Attorney. 

October 7, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

159-C-6 

Funds- Joint recreational uctivities-Public indebtedness-Means of raising 
money for joint r ecreational activities-Issuing warrants and orders 
payable from the operation of enterprise-Bond issue proeedure­
M. S. A., Sees. 475.03, 475.07, 475.14, 475.333, 475.23. Municipalities­
Villages-same. 

Facts 

The village of Harmony and Independent School District No. 40 own 
adjoining tracts of real estate which they contemplate developing a nd 
operating as a recreational field. Certain improvements thereon are con­
templated, a grandstand and modern lighting equipment . The council and 
the school board wish to issue warrants to obta in money to pay for these 
improvements, the warrants or orders to be payable only out of the proceeds 
from the operation of the r ecreation field. 

Questions 

44 1. Is it legal for t he village council and the school board to issue 
s uch warrants payable only out of the profits of the enterprise involved ? 

112. Would it be necessary for eit her the village council or school 
board to call an election within theil' r espective jurisdictions and receive 

• 
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an affirmative vote of the electors therein before the issuance of such 
warmnts? 

"3. Would it be legal for either the village council or school board 
to pay interest on such warrants, whj]e outstanding, at a rate to be 
determined by these respective governing bodies? 

"4 . I s there any statutory limi tation on the amount of funds to be 
expended by either t he village council or school board for the develop­
ment of a joint recreational field? " 

Opinion 

It appear s to me that whether such warrants and orders are "Obliga­
tions payable wholly from the income from a revenue producing conven ience 
constructed or improved from the proceeds of the obligations," M. S . A., Sec. 
475.03, Subd. 3 (8), is not a question of law, but a question of fact. 

If the village council and the school dis trict each determine from all of 
the avai lable evidence t hat the enterprise contemplated is a revenue pro­
ducing convenience, and if the village and the district each decide t o issue 
their r espective orders and warrants payable wholly from the income result­
ing from the operation of such revenue producing convenience, then I would 
consider that the so-called obligations are not obligations within the meaning 
of Subd. 3, aforesaid. Under such facts, it would be my opinion that the 
village council and t he school district are authorized by law to iss ue such 
warrants and orders payable wholly as to bo th principal and interes t out of 
the profits from the operation of such enterprise. 

Upon such facts, no election would be necessary because these are not 
obligations of the public, but only payable from the operation aforesaid. 

The interest could not be paid by the village or school district out of 
general r evenue or out of any s inking fund raised by taxation. 

There is no statutory limitation on the amount of funds to be raised in 
this manner because they are not obligations of the taxpayers and t hey are 
not paid out of general taxation. 

But if t his enterprise is not a revenue producing convenience within the 
meaning of Sec. 475.03, Subd. 3 (8), then what has been said before does not 
apply. In the absence of such f acts, I would consider such warrants obliga­
tions within the meaning of the subdivision cited. 

Upon the theory that they are obligations of the village and district, 
in order to conform to the law, they s hould be issued 'as bonds in order to 
conform to M. S. A., Sec. 475.07, L. 1947, C. 296, Sec. 3. The corporations 
would not be authorized to issue wal'l'ants or orders representing such obli­
gations payable five or ten years in t he future. 

The procedure for the issuance of the bonds would be that specified in 
M. S , A., Sec. 475.14, L. 1947, C. 296, Sec. 4. You will note that this section 
permits the village to issue such bonds to equip and construct parks and 
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parkways and playgrounds and stadia. It permits school districts to issue 
s uch bonds to defray the expense incuned in athletic fields or stadiums. 

You will further note that Sec. 475.333, L. 1947, C. 174, Sec. 3, requires 
an election. 

The amount of the bonds to be issued for that purpose is limited by Sec. 
475J~3. L. 1947, C. 296, Sec. 6. The limitation is on the a mount that may be 
borrowed, not on the amount that may be spent when the dis trict or village 
has the money. 
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Village Attorney for Harmony. 
August 10, 1948. 

CHARLES E. HOUS'fON, 
Assistant Attorney General. 

159-B-1 

Liability-Tort liabili ty-Damages to owner of proper ty. 

Quest.ions 

"1. One of our citizens has presented a claim against the school 
district for damages done to the roof of a shed adjacent to the school. 
The man claims that school pupils were responsible for the damage and 
that it was done during the recess period while they were under the 
s upervision of their teachers. Assuming that he cnn prove this a llega­
tion, is the school district liable? 

"2. Can you give me a general stntement as to how Minnesota 
courts have ruled on the question of suits for damages against n school 
district ?" 

Opinion 

No statement of facts is submitted. A claim is asserted against the 
school district for damages done to a roof. The property owner claims that 
the school pupils are responsible for the damage but it is not said what the 
pupils did . No opinion can be given upon such a meager statement of facts. 
All that I can do is to comment upon the law. 

In Ness v. Independent School District of Sioux City, (Iowa) 298 N. W. 
865, it was said: 

"A school district is a 'quasi corporation' and an instrumentality of 
the state exercising a 'governmental function', and is not liable for 
negligence of its officers and employees," 

"The immunity of a governmental agency from liabi lity for negli­
gence in the exercise of governmental functions does not exempt it f rom 
liability for a nuisance created and maintained by it." 
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U I n action by property owner agai n5t school di sh'iet for damages 
on account of way playground 'vas run, evidence susta ined concl usion 
of tria l court t hat def endant had created a nd maintained a private 
nuisance which caused plaintiff ~pccin l damages for which school di s­
trict was liable." 

" School d istl'ict had obligation of s upe rv Is ing nnd conducting use 
of playground so that it would not essentially interfe re with the com­
fortable enjoyment of life ana property by taxpaye r or s ubstantially 
injure taxpayer, or in other words to so conduct the games that 'private 
nuisance' would not result." 

Rhoades v. School Dist. No.9, a Montana case, decided in 1943, reported 
in 160 A. L. R. 1, 142 P. (2d) 890, with t he note appended, cover s 284 pages 
in the A. L. R. report. Any person interested in a di scuss ion of this s ubject 
may, with profit, I'ead this note, wh ich is a ltogether too lengthy to be re­
viewed in a le tter. 

It should be under stood that no attempt is made in this letter to express 
an opinion upon the l iabil ity of the school di strict at East Grand Forks on 
t he claim mentioned in t he superin tendent's letter, because I do not have 
before me the f acts. In a ny event, s uch a claim should be considered by an 
attorney engaged in private practice rather than by the Attorney General. 
The problem is a spccific case. It appears t o me that this is beyond the 
rca lm of subjects on which the individ ua l school distr icts may expect advice 
from t he Attorney General through the Commissioner of Education. I 
attempt herein to point out that the re are cases in which a school district 
may be liab le on account of damage s uffered by t he owner of property. But 
to say whether a school district in a particular case, based upon particula r 
facts, is in that case liable is a problem to be cons idered by t he attorney for 
the school di s trict . 
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Commiss ioner of Education. 
December' 22, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

844-F 

Property-Athletic Field-Eminent domain is based UI)Qn necessity­
M. S. A. 125.06, Sd . 2. 

Fads 

An independent school district is planning to acquire land for an 
athletic field, gymnas ium and like purposes. It has in mind the needs of 
the di str ict ten years in advance. On the land intended to be acquired, 
either by purchnse 01' eminent domain, several residences are s ituated. It is 
intended that t he owners may continue to use and occupy the buildings a s 
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well ns t he sites during a ten year period. And during t h is ten year period 
the school di str ict would assert none of the usua l rights of ownership. The 
present owners would be permi tted to remove the buildings during the ten 
year period. But at the end of t he ten year period, the school di strict would 
exercise all of the r ig hts of ownership of the land which would include all 
structures thereon. During t he ten year period t he present owners would 
have t he obligation to ma intain the pTcmises in repairs, pay taxes thereon 
and otherwise sustain all the burdens of ownership, 

Question 

May s uch a pla n of operation be effected? 

Opinion 

The answer is fino." 

M. S. A. , Sec. 125.06, Subd. 2, is authority to the school board under 
t he conditions t here expressed to acquire necessary sites for schoolhouses. 
Such s ites may be acquired eit he'r by purchase or through proceedings in 
t he nature of eminent domain. F or our purposes in t his opinion, it may be 
assumed that t he power extends to acquiring s ites for athletic fields . But 
the power of the board to acquire in either manner aforesaid any la nd for 
the use of the district is based upon necess ity. Eminent doma in is the right 
of t he s ta te to appropriate private property to public uses. Dunnell's Digest, 
Sec. 301 2. I t is a prerogative of sovereig nty. The fou ndation idea upon 
which the rig ht of eminent domain rests is public necessity. Sec. 3013. To 
say that in 1948 it is necessary that t his school district acquire la nd to be 
used in 1958, to my mind, is a statement which disputes itself. In 1958, it 
may not be necessary to acquire th is land, the judg ment of t he present 
board in authority, to t he contrary notwithstanding . 

I doubt t hat a court upon t he s tatement of these f acts would issue an 
ol'der in condemnation. 

Commissioner of E ducation. 

F ebruary 4, 1948. 
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CHARLES E. HOUSTON, 
Assistant Attorney' Genera1. 

817-F 

Taxation-Le\'y-Change or boundaries of dis trict to absorb adjoining dis­
trict does not affect tax levy in di s trict absorbed not certified to county 
a uditor. Levy may still be certified by clerk in present dis trict- L. 
1947, C. 74, S. 1; C. 249, S. 1, M. S . A. 122.09, 125.07. 

Facts 

School di s trict s Nos. 13 and 2!J of Belb'ami County adjoined. 
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At the annual election, District 13 voted a tax levy. On t he same day. 
District 29 voted a tax levy. The levy in Distl'ict 13 has not been reported 
to the county auditor. 

Subsequent to the two elections and annual meetings, a petition was 
filed with the county board to dissolve District 13 and attach its territory 
to District 29. The county board granted the petition . 

Questions 

1. Was the levy in District 13 valid and may it now be r cpOI'ted to the 
county auditor and spread by him on the taxable property formerly included 
in District 13 '! 

2. If so, who is to make the report s ince the clerk elected in school 
District No. 13 did not qualify? 

3. If the tax levied by District 13 should not be spread .md collected , 
what procedure should be adopted in order t hat a tax may be voted, spread 
and collected for t hat area? 

4. If a new levy mus t be made, would the levy be an entil'e new levy 
for District No. 29 as now constituted, 01' would it be a levy only on the 
taxable prope1'ty situated in former District 13? 

5. If the levy should cover all the taxable property situated in Di strict 
29 as now constituted, would it be necessary to have a vote by the voters 
who resided in former Distr ict 29 to r escind the levy already made for that 
area? 

6. If the levy to be made is to be spread a gainst only the property 
s ituated in former Di strict 13, are the voters of former District 29 entitled 
to vote on the levy? 

Opinion 

Attention is called to State v. Republic Steel Corporation, 199 Minn. 
107, which is mentioned in the opinion of the Attorney General dated 
December 4, 1946, File 519-M. 

In rendering this opinion, it is assumed that both school dis tricts men­
tioned are common school districts . This is important because in inde­
pendent schoo l districts taxes are not levied by the voters , 

While it a ppears from the facts stated that the levy made in District 13 
was val id, it was not certified to the auditor and he has no official informa­
tion which would authorize him to spread the tax so levied. It appears that 
the clerk of that district failed to perform a duty. He should have certified 
t he levy. 

You do not sta te under what statu te the procedure was taken whereby 
you say that District 13 was set over to District 29 by the county board and 
School District 13 was aboli shed. I assume that it was by authority of 
L. 1947, C. 24D, Sec. 1, M. S. A., Sec. 122.09. 
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In case the annua l meeting in a common school di strict fa il s to levy a 
tax, it becomes t he duty of t he school board to make the levy. M. S. A., Sec. 
125.07, L. 1947, C. 74, Sec. 1. Without t he levy and coJl ec tion of taxes, the 
school district cannot perform its function s. The business of the district 
must continue. In the f acts under consideration, in the present state of 
things, District 29 must carryon the business f or the area formerly included 
in District 13. If it sufficienUy appears from the records in District 13 that 
t he tax was levied by t he voters at the annua l meeting, the present problem 
appea r s to be merely t hat thi s information shall be communicated to the 
county audi tor in order t hat he may pel'form his du ty of spreading t he tax 
in order that it may be eventuall y collect ed. The county auditor can spread 
no tax on the taxable property of fOl'm er Dist.rict 13 until the information 
is certi fied to him which he requires preliminary thereto. See opinion of the 
At torney Genera l, dated October 24, 1940, file No. 519-M. 

The a ffairs of the arc a which formerly constituted District 13 continue 
without intenuption upon t he district becoming a part of District 29. The 
Jevy made by the voters in District 13 was valid when made and continues 
to be a vaJid levy even after the area embraced within thai district becomes 
a part of District 29. It appears to me to be a perfectly propel' f unction of 
the clerk of t he present District 29 to make h is certificate to t he county 
audito r based upon the records of f ormer District 13, showing tha t t hi s tax 
levy wus made in District 13, which will be spread by the county auditor a s 
thoUgh District 13 s till continued in existence. 

The foregoing discussion covers your questions 1 and 2 and renders 
unnecessar y the consideration of your questions 3, 4, 5 and 6. 

Beltra mi Coun ty Attol'ney. 

August 30, 1948. 
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CHA RLES E. HOUSTON, 
Assistant A t torney General. 

519-M 

Teachers-Salaries-Tenure act-Cit ies of first c1ass-Pnyment of sa laries 
to nonstriking teachers-MSA § § 130.22 to 130.32. 

Ques tions 

1. Is the board of education obligated to pay for the strike period the 
probationary teacher s from whom such lett crs (letters stnting that they are 
ready, w illing and ab le to work) have been rece ived a nd who a re performing 
no services? 

2. Is the board of education obligated to pay tenure teachers under like 
circumstances? 
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Opin ion 

All teachers employed by t he Minneapolis BOUl'd of Education, as well 
as the board itself, are subject to the city charter provisions. In the case of 
Doyle v. City of 8t. Paul, 204 Minn. 558, the court makes the following 
statements : 

"All who contract with school districts or municipalities are charged 
with knowledge of their powers and limitations. '" '" '" We think the 
charter provisions must be con sider ed a part of t he contract respecting 
salaries." 

Principles of law herein refcITcd to apply to both probationary and 
the other teachers employed under the Teachers ' Tenure Act in M. S. A., 
Chapter 130, Sections 130.22 to 130.32, inclusive. Therefore, all employed 
in Minneapolis as teachers for the yea r 1947-48 were charged with the 
knowledge that the budget originally adopted for that year might exceed 
the receipts for school purposes. The charter of the city provides that the 
board of education shall never incur an obligation for a greater sum than 
can be paid when due out of the r egular r evenues of the board for the 
school year in which the obligation is incurred. 

In the case above cited, the court held : 

"Because it exceeded the budget item for salaries the contract was 
neither illegal nor void, but it was of no effect as to a larger sum than 
that allowed by the budget." 
In Doyle v. City of St. Pau l, 206 Minn. 452, on page 546 the court says: 

" ••• The important thing is that neither as officer nor employe do 
we find anything in the tenure law or elsewhere limiting the power of 
the city council in. l'espect to legislation reducing teachers' salaries. 
Such a general or horizonta l r eduction as that pl'esently involved 
operates without discrimination and is within the power of the council. 
Such a legislative act is very different from the administrative act of 
demotion or reduction in l',mk which is prohibited by our tenure law 
unless it be for cause." 

Likewise, there is no provision in the tenure act which prevents the . 
Minneapolis School Board from reducing sala ries or closing the schools fOl' 
~mch period as in its di scretion may be necessary in order to comply with 
the city charter provision relative to available funds. However, in t he 
situation here considered, the schools were closed approximately four work­
ing weeks on account of a strike involving salary schedules and teaching 
time. 

It is my understanding that the salaries of the Minneapolis teachers are 
payable in ten instalments , each cover ing foul' working weeks. Although 
payments are made for forty weeks, only thirty-eight weeks of classroom 
work are required. Deducting the approximately four weeks for which no 
payment has been made dming the period of the strike, the teachers, unless 
the time is made up prior to the end of the present school year, would be 
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los ing onc tenth of their anticipated salary, However, under the arrange­
ments entered into for the settling of the strike, it has been stated to this 
otlicc that one-half of the loss of teaching time due to the strike will be 
made up prior to the end of the present school year by conducting classes 
during days which would otherwise have been a vacation period and adding 
a certain number of days for class work in June so as to make the teaching 
time of the school year 1947-48 thirty-six weeks insLead of thirty-eight 
weeks. The loss in pay. therefore, to the teachers will be the two weeks' 
salary of Lhe originnl t hirty-eight weeks during which they wcre to teach, 
except fOl' the fact that they will receive an increase in sa lary of $40.00 a 
month for the approximately three months l'cmain ing of the 1047-4-8 school 
yenr. 

It is ulso represented to the Attorney General that if the teachers con­
tinue to teach for the balance of the calendar yeur und are paid the increa sed 
salnl·jes that have been prescl' ibed under the strikc settlelnent they will 
receive more compensation than they would have received if they had been 
paid sa lary during the str ike period and the salary schedule for 1047-48 
would have continued in effect. 

It is further r eprcsented to the Attorney General that in negotiations 
for the se ttlemcnt of the strike t he nonstriking tcachers were I'cpresented 
by a Centra l Commi ttec of Teachers' Organiza tions, and t hat both they and 
thc rcprcsen~1.tives of the unionized teachers approved t he arrangement 
later authorizcd by the school board. 

Both striking and nonstriking teachers have returned to thcir positions, 
accepted increase in salaries and taught during the us ual Eas teL' vacation. 
If the terms of settlement were made with the understanding above st..'lted 
that the increased salaries and extended time for teaching during the 
1947-48 school year were to eliminate any claim for compensation for the 
pel'iod of the stri1~c, the school district's employees, by so r eturning to work 
and accepting the increasc in salaries and extended time for teaching have 
rat ifi ed the settlement so made and the modification of their previous status 
resulting therefrom. If the nonstriking teachers had not returncd to work 
under the new schedule increas ing their salaries and extending the time for 
tcaching, it is possible that many of them would have been entitled to pay 
for t he fOllr weeks los t through the strike, for which they were not responsi­
ble, unless funds for salary payments would not have been available by 
I'cason of charter provisions. 

Payments at this time for the four weeks' work los t by t he nonstriking 
teachCl's and other employees, numbering more th~lIl 1100, in addition to 
paying t he increase in salaries and for the teaching time already ' specified 
for them and the union members, would mean the expenditure of more than 
$400,000 evidently not anticipated at the time of the strike settlement. 
Such additioml l obligations cannot now, it appearS, be legally incurred as 
funds therefor are not at this time available becHuse of the charter 
limitations. 



EDUCATION 87 

The financia l condition of t he school fund s and, therefore, the uncer­
ta inty of the enforcement of t he alleged obligations under the teachers ' 
employment status for the school year 1947-48 would, I believe, have 
constituted ample consideration on which to base a modification of the 
teachers' 1947-48 school year status, even if the same could be construed as 
a contract between the board a nd the t eachet", The teachers who have begun 
teaching under the new salary and time schedules, which obviously were 
adopted with an intention to eliminate any c1aims for salaries during the 
foul' weeks when the schools were closed, and who have accepted the 
increase of salaries and extended employment, granted in t he modified 
schedule have, in my opinion, waived the rig ht, if any existed prior thereto, 
to collect compensat ion for t he foul' weeks when no service was rendered. 

Commissioner of Education. 

April 6, 1948. 

39 

J. A. A. BURNQUlST, 
Attorney General. 

174-B 

Transportation-Traveled road-Attendance at school in adjoining or nearby 
district nearer to place of r esidence of child than school in his own 
district- M. S. A. Sec. 132.02, Sd. 1. 

Ques tion 

Does n traveled road mean a passable road? 

Opinion 

In 42 'V. & P., 394, we read that in Pagel v. School Dist. No. 1 of Town 
of Concord. 199 N . W. 67, 184 Wis. 251, it was held t hat under St . 1921, § 
40.16 (1 ) (b) . in ascer tn. ining distance traveled in transporting children to 
and from school, the nearest "traveled highway" includes travel on a private 
highway. 

"Traveled way" is defin ed in 42 W . &. P., 397, as the part of the road 
that t he boroug h has laid out and provided for public travel. 

It would appear to me that, when the legislature in this section referred 
to the ncarest traveled l'oad. it mea1lt the nearest road which the public 
actually t raveled, not merely a road tha t had been la id out and not traveled. 
Accordingly, it does not appear that the road need, at all times, be passable 
in order to bc called a traveled road. 

There is no inherent right in a child. or in his parent, that the child 
attend school outside the district in which he resides. All these rights per ­
taining to school are statutory and unless a statute is found to meet the 
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need in t he par ticular case, no right w ill be f ound outs ide the statute. The 
statute gives t he child a r ig ht to attend school in his own distri ct. To a ttend 
school in ano ther' district, he must br ing himself str ictl y wi thin the statute 
permi tting such a ttendance in t he other district. So f a r as Sec. 132.02 is 
concerned, it applies onl y to child re n resid ing more t han t wo miles f ro m the 
schoolhouse in his own d ish·iet. Such child may attend school in another 
distric t where the schoolhouse is neu rcr to his r es idence t han the school­
house in his own distr ic t . The measurement of distance is made over the 
nea l'cst tl'uveled I'oads. You w ill find other conditions ment ioned in th is 
section which I do not mention in t his opinion because such other condi tions 
a re not involved. 

Wutonwan Count y Attorney. 

June 17, 1948. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

166-A- l0 

ELECTIONS 
I1ALLOTS 

40 
Cnnvass-Method- M. S. 1945, § § 206.42, 206.46 (as nmended by L. 1947, C. 

564), a nd 206.51. 

Facts 

" In t he Minnesota Elect ion Code, Section 206.42, it is directed tha t 
the method of the canvass shall begin by taking from t he box t he ballots, 
singly; Section 206.46 provides t hat t he bal1 0ts shall first be separated 
into piles. 

"This appears to be a confliction and I shall a ppreciate ver y much 
you I' opinion 01' s uggestion as to a method to be followed in the method 
of canvass." 

Opinion 

In the f acts set out above you ref er to § 206.46 a nd it s provision that the 
ballots shall fi r st be separated into p iles. This section of the sta t ute was 
a mended by Laws of Minnesota 1947, Chapter 564. The amended section is 
in conAict with the provisions of Minnesota Statutes 1945, § 206.42. 

Minn. Stat. 1945, § 206.42, provides as follows : 

" The j udges shall begin t he canvass by taking f rom the box t he 
ba ll ots , unopened except so f a r as necessar y to ascer tain whether every 
ballot is s ing le, and count ing t hem to determine whether t he ir number 
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corresponds with the numbe r appearing on the election register to have 
been cast in s uch box." 

Luws of Minnesota 1947, C. 564, provides as fo llows: 

"The ballot box shall be opened by two eJection judges, each of 
whom s hall belong to a different political party. if practical. One 
election judge s hall t hen remove one ballot at a time from the ballo t 
box, inspect the ballot (or correctness as to voting and marking, and then 
hand the ballot to the second judge who shall read each name voted for 
in a firm voice to two tally clerks." 

In so far as the two laws quoted above arc inconsistent., the last expres­

s ion of the legislature, found in said C. 564 , will prevail. So, instead of hav­

ing the judges begin the canvass by taking from the box the ballots, 

unopened except so far ns necessar y to ascerta in whether every ballot is 

s ingle. and counti ng them to determine the number, t here will be one elec­

t ion judge r emoving one ballot at a time from the box, inspecting the ba llot 

fot' correctness a s to voti ng and mark ing , and then handing the ballot to the 

second judge for counting as prescribed. The provision found in said 

§ 206.42 fol' laying aside two 01' more ballots soo fo lded together as to appeal' 

to be a single ballot can s till be followed. 

The provision found in Minn. Stat. 1945, § 206.46 for separating the 

ballots into piles has been repealed by the amendment heretofore cited, and 

the provision found in § 206.42 for counting t he ballots to determine 

whether their number cOl'l'esponds with the number appearing o n the elec­

tion regis ter before canvassing the vote hus also been modified by said c. 

564. The canvass must now be conducted in nccordance with t he provis ions 

of said C. 564, which requires one election judge to r emove one ballot at a 

t ime from the ballot box, inspect it, nnd hand it to the second judge, who 

reads each name voted fOI' to tally clerks, who record the vote on a tally 

sheet. 

The re is an additional provision in said C . 564, which reads as follows: 

"All defective ballots shall be d isposed of as provided in section 

206.52." 

An inspection of t he statute leads us to believe thut. t he leg islature made a 

mistake in t he section number and that it should read "206.51." 

J. A. A. BURNQUIST. 
A ttorney General. 

Secretary of State. 

Apri l 17. 1948. 183-5 
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41 
Counting-Spoiled ballot s s hould not be included in determinin g the change 

of a town hall site requiring two-thirds of the vole cast. at s ti ch e lection 
MSJ O'15, § § 206.1 8 , 206.10, 365 .10. 

Facts 

"The Town of Filyal at its a nn ua l meet ing held 1\'Iarch 9, Hl<J8, held 
an election on the question of whe the r the present town haJJ s hould be 
di s mantled and the s ite removed to another location. Unde r state laws 
governing such a question a two-thirds majority of votes cas t on t he 
iss ue is required for the issue to pass. The res ul ts of the election 
showed the fol1owing returns: 

Blank votes 14 
Ayes ._... .. __ ... .. ............................... 178 
Nays .... .............................. 89 
Spoiled ballots ...... .......... _............ ... .. . 2 

"The two s poiled ballots wer e baUots upon which t he voters indi­
cated their vote on the question bu t identified the ballots rendering 
them invalid." 

Question 

" Are the two spoi led ballots to be cons idered a s votes cast on t he 
issue 1" 

Opinion 

The law governing thc s ituat ion you have rclated is found in t he sec­
tions enumerated below. 

Minn. Stat. 1945. § 365.10, provides as follows : 

"The electors of each town have power, at their annuul town 
meeting: 

" . . . 
"(9) To a uthor ize the t own bourd to purchase or build a town ha ll 

or other building fol' the use of the town, ••• ; but, if a s ite fol' a town 
ha ll is once obtained, it shall not be changed for another s ite , except by 
vote therefor designating a new site by two-thirds of the votes cast at 
such election of the legal voter s of the town; 

II ... .. 

Minn. Stat. 1946, § 206.19, provides a s follows: 

"No voter shall divulge to anyone wi thin the polling place the 
name of any candidate for whom he intends to vote 01' has voted , '" • '" . 
When any vo ter , afte; having mal·ked his ballot, shows it to anyone 
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except as herein provided, the judge shall r efuse to receive such ballot, 
but shall place it among the spoiled ballots, a nd when s uch showing 
has clearly been intentioned, no other ba llo t shall be delive red to s uch 
votcr." 

Minn. Stut. 1945, § 206.18, provides HS follows: 

" When a voter s poils a ballot , he may return it and receive 
another. * •• " 

From the foregoing sta tutory prOVISions it will be noted t ha t a voter 
who spoils a ballot by plncing an ident ification mark thereon may be given 
another ballot, but, if he in tentionally discloses the manner in which he 
voted, no other ballot is to be delivered to such votcr . It is apparent from 
this that a spoiled ballot is not to be counted as a vote cast; othe rwi se, if the 
voter were g iven anothcl' ba llot bCCllUSC hc had spoiled onc, he would, in 
effect, be voting twicc. If he has intcl1tiomlll y spoi led Lhe ballot by identify­
ing the same, he is Lo be denied t he right to vote by the language of the 
statute, which says s pec ificall y, " '" •• no other ballot shall be delivered to 
s uch voter." 

Our COUl·ts have adopted t h is view in a number of cases whcre the 
question has been passed upon. The leading ca se on the question is HOI}k ins 
v. Cit.y of Dul uth. 81 Minn. 189. On pnge 193 of said case Lhe court said: 

"Of the twenty-s ix ballots thus excluded by the tr ial court, five 
had e ither the names 01' initia ls of t he voter s casting them written 
t hereon, and clearly indicated s uch evidence of ident ification of t he 
persons casti ng s uch ballots as constituted a pla in and palpable fraud 
upon t he election law. They were not counted, although express ing in 
each case the voter's choice in certai n r espect s . Pennington v. Hare, 
GO Minn. 146, 62 N. W. 11.6; Tl'uelsen v. Hugo, su pra, page 73. That 
the identified bullots thus deposited should be excl uded from the total 
vote is the only reasonable inference t hat f ollows from the applicution 
of t he doctrine of these ca ses. The fraud which nullifies the choice 
expressed on these ballots must logically vitiate their use f or a ny 
purpose. They were void." 

This princip le of law has been approved in the morc r ecent Minnesotll 
CHses of Eikmeier v. Sterren, 131 Minn. 287, and Doellkc v. King, 132 Minn. 
290. In the last cited case the court said, at puge 292 : 

"The trial court, therefore , correctl y excluded f rom t he tota l the 
bHllots cnst in vio lation of the law, whether cast by an illegal vote r, or 
by one who exhibited his ballot bef ore it was ca st, ' 01' by persons who 
wrote their names on their bllllots, t hus muking them easily identifi­
able. Such ballots a re void and mus t be excluded, whether t he voter 
acted wilfully, ignorantly or innocently." 

There is one case decided by the Supreme Court of OUI' sta te, Smith v. 
Hoard of County Commissioners, 64 Minn. 16, wherein the COUl't has held 
otherwise. At page 21 of said case the court said: 
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"As un indication that this (to count unintelligible as well as intel­
ligible votes in arriving at total ballots cast) was the intention and 
design, we .call attention to Section 650, wherein it is provided thut t he 
county commissioners shall canvass the votes a nd the returns thereof, 
and among these returns so to be canvassed are all ballots, defective 
as well as complete , and also the poll li sts. It is from the votes cast and 
from the returns that the commissioners are to determine the result," 

In rendering its dec ision, the court recognized the law applicable to the case 
had "some peculiar pl'ovisions." Our Supreme Court has not followed the 
decision in this case but has always distinguished it in arriving at the 
opposite position, as s hown by the cases cited above. The law touching 
upon the present question does not contain peculiar provisions. Therefore, 
it is easy t o distinguish the question you present from the holding in the 
case of S mith v. Hoard of County Commissioners, supra, and to foHow the 
other decisions. 

It is the opinion of this office that the two s poiled ballots are not to be 
considered in determining the number of votes cast at such election for t he 
change of the town hall site. 

In rendering this opinion there has been no effort nUlde by this office 
to determine the fact question whether 01' not the two bal10ts were actually 
spoi led. Neither has the question been pus sed upon whether 0 1' not the 14 

blank ballots !:Ihould be considered as votes cast at such election. 

Fayal Town Attorney. 

April 7, 1948. 

42 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

28-A-3 

Marking rules-Where two ca ndidates arc to be e lected. voter mny vote for 
one. a nd bullot is not s poiled- M. S. A. 206.15, 206.16. 

Facts 

"On the white bnllot at the recent election appeared foul' names as 
candidates for the office of Justice of the Supreme Court. Under the 
heading and title of the office appeared the words 'vote for two.' Several 
voters voted for one candidate oOly and did not vote for two." 

Question 

Is the ballot spoiled where the voter votes for but one candidat e 
where two al'e to be elected? 
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Opinion 

In the s ituation you relate , where two justices of the supreme court are 
to be elected and four names appear upon t he ballot, a voter may vole for one 
of the candidates by marking the ballot in t he prescribed manner in the 
square oppos ite the printed name of his choice, and only those so marked 
~hall be counted. This is true even t hough at the top there appear the words, 
"Vole for two" (MSA 206.16 ). If the voler shall mark morc names than 
the re arc candidates to be elected fo r the office, his ballot shall not be 
counted f or s uch office, but the rest of his ballot, if propedy marked, shall 
be counted (MSA 206.15), 
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Luverne City Attorney. 

November 10, 1948. 

EARL H. A. ISENSEE, 
Ass istant Attorney General. 

28-A-6 

Nllme-Change of-Cu ndidate nom inated in primary may not ha\'e count y 
auditors change name on the general e lection banot. 

Facts 

A cel'tain party fil ed his affidavit of candidacy as a c~unty commissioner 
and signed hi s name thereto "J. F. . ...... . " He was nominated in the 
primary election, and the canvassing board certified his nomination as 
"J. F. . .. . " He now asks the county auditor to change his name so 
that it will appear on the ballot as "J. F. (Joe) .... .... ...... ..... . 

Question 

IVlay t he county auditol' place the nominee's namc on the general election 
ballot as "J. F. (Joe ) .............. "? 

Opinion 

It is the duty of the county auditor to have the ballot s printed for t he 
prima r y elect ion with the names of the candidates appearing t hereon the 
same as submitted to him in the affidavit of filing for the office. This office 
has held that the county Huditor could print the name otherwise if t he 
candidate r equested it f ol' t he primary, in the absence of a showing that some 
other candidate would be injured thcreby. However, it appears from the 
inforl)lHtion you have submitted to this office that the primary is over, t he 
cnndidate has succeeded in being nominated under a certain name, the 
canvass ing board has certifi ed his nomination, and now he desires to have 
his name changed so that it will appear on the general election ballot differ­
ent from what it was on his affidavit of filing f qr the office, the primary 



94 ELECTION S 

election ballot, and the certificate of nomination submitted by the can· 
vass ing board to the county auditor. 

It is the opinion of this office t hat the county auditor has no authority to 
change the name of the nominee certified to him by the canvassing board 
under t he fucts submitted. 
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Polk County Attorney. 
September 30, 1D48. 

EARL H . A. ISENSEE, 
Assistant Attorney Ceneral. 

28-B-2 

Name-OmiUing-County tluditor does not h ave a uthority to omit name of 
a nominee from general e lecUon ba llot because a ffid av it of di sburse­
ments di scloses disbursements in excess of amount a llowed by law. 
Proceedings to annul a nom ina tion for viola tion of corrup t practices act 
mllst be instit ut ed under MSA 211.35 and not under MSA 205.78. 

Facts 

The nominee for public office has fi led an affidavit of disbursements 
which discloses thai his disbursements exceed the amount allowed by law. 

Questions 

1. Does the county auditor have the power , or is it his du ty, to keep t he 
name of such nominee off the general election ballot"? 

2. Can one proceed under the provisions of M. S. A. 205.78 to keep the 
name of such nominee off the general election ballot? 

Opinion 

The county audi tor has neither the power nor the duty to keep t he name 
of such candidate off the general election ballot. M. S. A., Chapter 211 
deals with corrup t prnctices and prescribes the remedies in case of a viola­
t ion of the provisions of such chapter. In cer ta in instances the county 
auditor is given authority to omit na mes from t he general election bnllot, 
but the f acts submitted by you do not disclose that the provis ions a ut horizing 
omission by the county auditor have been met. 

M. S. A . 21 1.35 pl·ovides in part as follows: 

"Any proceeding to annul any nomination or election of any person 
for office mentioned in this chapter, must be fil ed in t he distr ict court 
of the county in which the perSon res ides whose right to t he nom inat ion, 
position, or office is c~mtested. " 
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The quoted provision excludes by implication and expression any proceeding 
to annul a nomination under the provis ions of M. S. A. 205.78, which provides 
for filing nn affidavit with the supreme court or district court. It is our 
opinion that, if an annulment proceeding is proper, it must be instituted 
within t he provis ions of Chap ter 2tJ . 
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J ackson County Attorney. 

September 29, 1948. 

EARL H. A. ISENSEE, 
Assistant A ttorney Genera l. 

28-B-2 

Name-Words of Desig naLion-Occupalion- Identica l s urnames make pos­
s ible the employment of three words indica ting occupation and residence 
of the candidate on the ballot- MSA 205.70. 

Facts 

Two cand idates for the legislature in the 31st District have t he identical 
surname of J ohnson. One candidate, who is a member of t he Minneapolis 
Board of Park Commissioners, has reques ted the county auditor to add to his 
name on the ballot the words "Park Commissioner, Minneapolis/' which, 
the candidate states, is descriptive of his occupation and address. The 
county auditor states that the candidate devotes t he major portion of his 
time to park board bus iness and is a law s tudent under the GI Bill of Rights. 

Opinion 

M. S. A. 205.70 provides in part as follows: 

" When t he surnames of two or more candidates for t he same or 
different offices apearing on the same ballot at any election are the 
same, each such candida te shall have added t hereto not to exceed three 
words, indica ting hi s occupation and l'esiden('e , and upon such candidate 
furnishing to the officer preparing the ollicial ballot such words, they 
shall be pr inted on the ballot wi th a nd as arc the names of the candi­
dates and immediately after his name." 

If t he words "Park Commissioner, Minneapolis" are furnished to the 
officer prepa ring the ballot by the candidate in question, it is the opinion of 
this office that the candidate has a l'ight to have t he same prin ted upon the 
ballot after his na me, under the provisions of the law quoted a bove. 

Hennepin Coun ty Attorney. 

August 19, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

28-B-2 
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46 
Name-Words of des ignation- \Vord in Il arenlhesis to convey the pronuncia­

tion of surname s hould not be placed on bnllot---MSA Sec. 205.70. 

Facts and Ques tion 

Whether or not the fo llowing name is a propel' filing for t he office of 
State Representative from the County of Winonn, Second District (City of 
Winona) : " AI R. Lcjk" (Lake). 

HMr. Lejk fil ed the affidavit of candidacy in the above manner, and 
I have been unab le to a scertain from the election laws whether t hat is 
n proper filing for t he name to appeal' on t he ballot. 

" It is the opinion of the undersigned that t he word in parenthes is is 
intended to convey the pronunciation of the surname. ·Lejk· ... 

Opinion 

The statute makes no provision for additions to the name of a candidate 
for office except in one instance. Under the provis ions of M. S. A. 205.70 not 
to exceed three words, indicating the candidate's occupation and residence, 
may be added to his name when the surnames of two or more ' candidates 
for the same office are the same. Our Supreme Court has held this to be U a 
single a nd exclusive circumstance under which words of designation may be 
added" to the candidate's name on the ballot. Ledin v. Holm, 203 Minn. 434. 

The facts submitted by you do not bring the case within the rule set 
forth in the preceding paragraph which would permit addit ional words after 
t he name. Therefore, it is t he op in ion of this office that if t he word in paren­
thesis is not a part of the candidate's r eal name, or one he is commonly 
known by, the same should not be placed upon t he ballot. 

Winona County Attorney. 

July 22, 1948. 
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EARL H. A. ISENSEE, 
Assistant Attorney General. 

28-B-2 

Vacancy-Death of party nominee-State Central Committee to select the 
candidate-Certificate to be filed a fter the filing of the report of the 
state canvassing board. Eligibi lit y of candidate- MSA 202.23, 216.02; 
Minn. Const., Art. 4, § 9. 

Question 

"Can the Board of Canvassers take no.tice of the death of a candidate 
nnd, of their own voli tion, eliminate him and the votcs cast for him from 
consideration in their certification of rcturns?" . 
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Opinion 

The duties of a canvassing board a s provided by Minnesota statutes are 
purely ministerial. Such a board is not empowered to determine that the 
death of a party nominee results in the nomination of the party candidat e 
r eceiving the next highest number of votes. The duty of a canvassing board 
"is the mere mathema tical onc of summing up the re turns· • • and declar­
ing the results." Taylor v. Taylor, 10 Minn. 81. 

The exact situation here involved was passed upon by the Supreme 
Court of the State of Iowa in 1940 in tne ca se of Davies v. \Vilson et aI., 294 
N. W . 288. The court there said: 

" The fact that Mr. Everett (candidate fo; attorney general) died 
after t he primary and prior to t he statutory date for canvassing the 
voteB did not nullify the recol'd made by t he electors, who cast their 
ballots fo r him, nor disfranchise these voters in t his eJect ion. Neither 
did it abrogate t he s tatutory mandate t hat the board should canvass the 
returns and cer tify the record. It had no other a lternative t han to cer­
tify, as the nominee, the person who received the highest number of 
votes at the elec tion." 

There appears to be no reason why this decision should not be followed in 
the Slate of Minneso ta, where the statutes are sufficiently s imilar to those 
of l owa to make the conclusion of the l owa Supl'erne Court a pplicable to the 
situat ion here cons idered , 

Jt is, therefore, my opinion that, under our statutes, the state can­
vass ing board has no other alternative than t o certify H A il as the nominee 
of the Republican Party for t he office of railroad and warehouse commis­
s ioner if before his death he had received the highest number of votes for 
the Republican nomination fOl' that office in the last primary election . 

Questions 

.. Assuming tha t the Board of Canvassers declares 'A' the nominee, 
how is the vacancy on the ballot caused by his death filled 7 When must 
this be done 7 Are members of t he Legis lature ineligible for this 
vacancy'? Are any othel's ineligible 7" 

Opinion 

M. S . A, 202.23 clearly provides the method of filling a vacancy after 
the primary election in party nominations . That section reads as follows: 

le If a vacancy occurs after nominations have been made it may be 
filled a t any t ime bef ore the general election by fil ing with the p roper 
officer a nomination certificate in form and substance as hereinbefore 
provided, executed by the chairman and secretary of the proper commit­
tees of the political party whose voters make the original nomination, 
under the direction of such committee, and the chairman and secretary 
when so filing such certificate must attach thereto an affidavit t o the 



98 ELECTIONS 

effect that such candidate has been duly selected by said committee and 
that the persons s igning said certificate and making such affidavit as 
such, arc the duly authorized chairman and secretary of said committee." 

1n the matter under consideration the State Central Committee of the 
Republican Party would, 1 believe, be the proper committee to select the 
candidate to fill t he vacancy in question. It may be filled at any time after 
the filing of the report of the state canvassing board and prior to the Novem­
ber election, but, to get the name of the person so selected on the regular 
balJot for the November election, it would, of course, he preferable to file the 
proper certificate priol' to the printing of state ballots, which the law 
requires the secretary of state to prepare at least three weeks before any 
general election, 

The nbove named committee may designat.e t.he candidate who received 
the next highest number of votes in the Republican pl'imm'y Ot' a.ny other 
eligible person, However, no member of the legislature is eligible fol' the 
nomination because of the following constitutional provis ion: 

Minnesota Const.itution, Article IV, § 9: 

"No senator or representative shaH, during the time for which he 
is elected, hold any office under the authority of the United States or 
the State of Minnesota, except that of postmaster, and no senator or 
l'epl'csentative shall hold an office under the state which has been creatE'd 
0-1' the emoluments of which have been increased during the session of 
the legislature of which he was a member, until one year after the 
expiration of his term of office in the legislature." 

Jf the salaries of the members of the railroad and warehouse commis­
sion had not been increased by the 1947 legislature, the members of the 
house of representatives would not have been ineligible by reason of their 
legislative membership to hold the office of railroad and warehouse commis­
sionet' for the term beginning on the first Monday of next January. How­
ever, as such salaries were increased during the 1947 legislative session, 
house members are ineligible for that office until one year after the expira­
tion of their terms of office in t he legislature, State senators are ineligible 
for the same renson, and, in addition thereto, because the time for which 
they were elected does not expire until the first Monday in January, 1951. 

There appear to be no other constitutional provisions which would pre­
vent anyone entitled to vote from being selected by the Republican State 
Centl'Ul Committee to fill the vacancy in the Republican nomination here 
considered. However, M. S, A. 216.02 contains the following provisions: 

"No person in the employ of any railroad company or grain ware­
house company or who owns stocks, bonds, or other property therein 
s hall be eligible as a railroad and warehouse commissioner,' hereafter 
ca lled a commissioner; nor shall any such commissioner during his con­
tinuance in office be int.erested in any such stock, bonds, or other prop­
erty, at' in any contract for the construction, repair, or maintenance of 
any railroad, or accept any employment, office, or retainer undel' any 
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s uch compnny, or participate in nny hearing or proceeding in which 
he has a pecuniary interest," 

Before passing specifically on the eligibility of any particular individual , it 
would, of course, be necessary to know the facts which would be material and 
relevant in determining his right to hold the office here considered. 

Governor of Minnesota. 

September 22, 1948. 

J. A. A. BURNQUIST, 
A ttorney General. 

28-B-l 

CANDIDATE 

48 
State-Qu3lifi cation-Representative--Residenc~hange of res idence with­

in the boundaries of dis trict but ch a nge of Yoling district- MSA 202.03; 
Minn. Con st., Art. IV, § 25; Art. VII, § 1. 

Facls 

A party has fil ed for stale representative, and now he desires to move 
his residence within the boundaries of the snme district but will change his 
voting di st.rict. 

Question 

Whether he c~m change his residence before the September primary, or 
artel' the primary but before the general election, without losing his qualifi~ 
cation to hold the office. 

Opinion 

M. S. A. 202.03 sets forth the requirements for filing as a candidate f or 
nomination. The party you speak of has met t.hese requh'ements, filed, and 
is now waiting to see if he receives t he nominat.ion in the September primary. 
There is no obstacle facing him at this stage of the proceeding. 

Under the provisions of Minnesota Constitut.ion, Article IV, § 25, a citizen 
desiring to hold the office of senator 01' representative must have certain 
qualifications. The qualifica tions arc : 

(a) be a qualified voter; 

(b) reside in the state one year and in the district six months imme­
diately preceding t he general election. 

To be a qualified voter as required by the constitutional provision (Art. 
VlJ, § lL one must be 21 yea rs 01' over, reside ' in t he state six months and in 
the election di stric t 30 days preceding t he election. ]f the party you speak 
of is going to meet the qua.lifications to hold the office which he seeks, he 
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must be prepared to meet the requirements on the day he hopes to be 
elected; namely. at t he general election held in November. 

It is the opinion of this office that the party seeking the office of state 
representative should be a qualified voter on the date of the general election 
in November. ]n order to he a qualified voter in t he instant case, he must 
move his r esidence t hirty days prior to the November election. 

Mower County Attorney. 

August 9, 1948. 

CORRUPT PRACTICES 

49 

EARL H. A. ISENSEE, 
Assis tant Attorney General. 

184-1 

Circulars-Open letter- Dis tribution-Whether open letter signed by author 
and g iving his address must also contain a statement that it is prepared 
and circulated in behalf of a particular candidate, and giving his address, 
in accordance with provisions of l\1SA 211.08, is a ques tion of fact. If it 
is circulated in the interest of better government and not for a particu· 
lar candidate, MSA 211.08 should not be construed so as to require, in 
addition to the author's name and address, the name and address of any 
candidate. 

Fads 

An open letter , printed and sent to people in the Second Congressional 
District in an envelope with a 1"h cent stamp thereon was addressed to resi­
dents in the distr ict. The open letter had t he address of the author and his 
name at the closing thereof. It was addressed to one of the candidates for 
Congress in the primary election in the Second District. There was a rubber­
stamp inscription on the back of the envelope which gave the name of a 
company a nd its a ddress, the company apparently belonging to the author 
of the letter. 

Question 

Does the open letter described violate t he provisions of M. S. A. 211.08 
because it does not contain the name and address of the cBndidate in whose 
behalf it was published? 

Opinion 

After reading the open letter, this office cannot state as a matter of law 
that the same was prepared and circulated in behalf of a pal·ticular candi­
date. Such determination is a question of fact which it is not t he province of 
this office to determine. 
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I am attaching hereto copy of an opinion of the Attorney General 
addressed to Michael J. Dillon, Hennepin County Attorney. dated February 
10, J947. our file 627-J-3, wherein the Attorney General stated: 

ClIf, as a matter of fact, the circular in question was not prepared 
and distributed in behalf of any candidate but 'in the interest of better 
govcl'nment,' it is my opinion that Minnesota Statutes 1945, Section 
211.08, should not be construed to require such author to plnce on the 
litcl'uture so issued and circulated, in addition to his own name and 
address, the name and address of any candidate." 

The statement quoted represents the opinion of this office at the present 
time. 

50 

Blue Earth County Attorney. 

October 6, 1948. 

EARL H. A. ISENSEE, 
Assistant A ttorney General. 

627-J-3 

Contributions-Corporations-It is unlawful for all corporations to make 
campaign contributions whether organized for pecuniary profit or not. 
For the defeat or passage of a Constitutional Amendment. (Soldiers 
Bonus BiII)-MSA § 211.27. 

Questions 

1. If an American Legion Post contributes funds for the promotion of 
the passage of a state bonus bill, would it violate the provisions of M. S. A. 
§ 211.27? 

2. If the local American Legion Post inserted advel'tising in the local 
paper endorsing and urging the passage of a state bonus bill, would it be in 
violation of the provisions of M. S. A. § 211.271 

3. Is a service organization such as an Amer ican Legion Post, even 
though incorporated, regarded as a corporation doing bus iness within the 
state and subject to the provisions of M. S. A. § 211.27? 

Opinion 

Since your questions are so interrelated, they will be answered as one. 
The provisions of M. S. A. § 211.27, without the penal provisions, reads 

as follows: 

"No corporation doing business in this state shall payor contribute, 
01' offer, consent, or agree to payor contributc, directly or indirectly, 
any money, property, free service of its officers or cmployees or thing of 
value to any political party, organization, committee, or individual for 
any political purpose whatsoever, or to promote or defeat the candidacy 
of any person for nomination, election or appointment to any political 
office .••• " 
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The applicat.ion of the foregoing s tatute was treated fully by our 
Supreme Court in the recent case of La Belle v. Hennepin Count)' Dar ASBa· 
ciation, 206 Minn. 290. The court in rendering its decision in the citcd ca se 
staled in substance that the history of the statute prohibiting a corporat ion 
from contributing to campaigns indicates an intention on t he part of t he 
legislature "to enlarge the scope of t he statutor y prohibition so as to make 
it unlawful for all corporations to make campaign contributions, whether 
organized for pecuniary profit or not, * • •. " 

In the same CHBe t he court dealt with the question of doing business in 
the state, and used language so broad that it appears any corporation exis ting 
within the s tate is doing business, and therefore comes within the provisions 
of the statute . This would be a question of fact depending upon the facts 
and circulllstances in each particular instance. 

Previous opinions of this office (Report of Attorney CencI'ul 1916, Op. 
No. 241, file 627-B-2) are to the effect that under this section of t he law a ny 
corporation is prohibited from making contributions toward a campaign, 
the pUI'pose of which is either the a dopt ion or defeat of a constitutional 
amendment. 
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Waseca County Attorney. 

October 15, 1948. 

EARL H. A. ISENSEE, 
Assist ant Attorney Genera l. 

627-E 

Tow n meeting-During hours of annual town meeting any elector or member 
of t he town board may express his opinion on question whether place of 
annu ll i town meeting s hould be changed- MSA 212.02. 

Question 

Is it illegal for a member of a town board. while talking to the town elec­
tors at the annual meeting of the town, to express his views either in favor of 
or against a proposed location for the following year's annual town meeting 
when such matter is about to be voted upon by ballot by the town electors? 

Opinion 

The annual town meeting has the power to designate t he place of holding 
the next annual town meeting. M. S. A. 212.02. The question of changing 
the place of the annual town meeting is a proper subject for discussion at the 
annual town meeting . When that subject is brought up I think that any 
elector of the town would have the right to express his opinion upon the 
question during the hours of holding the annual town meeting. I do not 
think it would be illegal for an elector of the town to express his opinion 
on that subject when the question is before the town meeting. That is what 
the town meeting is for- to discuss and consider such questions. It would 
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not he a very democratic meeting if any elector or member of the town bORl'd 

were precluded from expressing his opinion on this or any other s ubject up 
f or di scuss ion befoTe the town meeting during the hours when the meeting 
was being held. 

There is nothing in the corrupt practices act which prevents the free 
discuss ion of questions before the town meeting. 

Fillmore Coun ty Atto rney. 

March 16, 1948. 

RALPH A. STONE, 
Assistant At torney General. 

434-B-13-A 

FILING 

52 
State senutors-Filing for nomination in 1948 not authorized where there is 

no vacancy. Constitution, Article 4, Seelion 24, construed. 

Facts and Ques tion 

You have s ubmitted for an opinion two communications wit h each of 
which is enclosed a copy of an affidavit whereby t he maker thereof is attempt· 
ing to file for nomination for the office of senator. You state that the legis· 
lative districts involved are t he Forty-fifth and Fifty·seventh, and that no 
writ of election has been fi led with your department to fill a vacancy in the 
office of state senator in e ither of such districts. 

The a ffidavits, I a ssume, are submitted to the secretary of state on the 
theory that senators chosen in odd numbered districts should be elected in t he 
year 1948 by reason of t he constitutional provision hereinafter quoted. 

Opinion 

Minnesota state constitu t ion, article 4, section 24, as amended in 1877, 
provides in part as f ol1ows : 

ft ••• The t erms of office of senators and representatives shall be 
the same as now prescribed by law until the general election of the year 
one thousand eight hundred and seventy·eight (1 878), at which t ime 
there shall be an entire new election of a ll senators a nd representat ives. 
Representatives chosen at such election, or a t a ny election thereafter, 
sha l1 hold their office for the term of two yea rs , except it be to fil1 a 
vacancy; and the senator s chosen at such election by districts desig . 
nated as odd numbers shall go out of office at the expiration of the second 
year, and senators chosen by districts desig nated by even numbers shall 
go out of office at the expiration of the f ourth year; and thereafter 
senators shall be chosen for four years, except there shall be an entire 
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new election of all the senators at the election of r epresentatives next 
succeeding each new apportionment provided for in this article." (Bold­
type supplied.) 

In 1881, after the adoption of the above-quoted section of the state 
constitution, the legislature enacted Laws 1881, Chapter 128, entitled 

"AN ACT TO PRESCRIBE THE BOUNDS OF SENATORIAL AND 
REPRESENTATIVE DISTRICTS AND TO APPORTION ANEW THE 
SENATORS AND REPRESENTATIVES AMONG THE SEVERAL 
DISTRICTS." 

Pursuant to the last clause of section 24 of the constitution hereinabove 
in bold t ype and in compliance therewith a nd under the reapportionment act 
of 1881, there was an entire new election of all senators at the election of 
representatives in 1882. At the 1883 sess ion of the legislature it appears that 
the question was raised as to the terms of the senators elected in 1882. At 
that session the senate passed a resolution, of which the f ollowing is a copy: 

"Resolved, that t he Attorney General of t his State be and is hereby 
r equested to furni sh his opinion f or the use of this Senate upon the 
question as to the length of the terms of the Senators elected at the last 
general election in ]882." 

In answer thereto the then attorney general said : 

liThe terms of the Senators elected in 1882 is fi xed by t he amend­
ment to the constitution adopted in ]877. By this amendment the terms 
of the Senators were to be the same as t heretofore prescribed, until t he 
general elect ion in ]878, at which time an entire new election of such 
officers was to be had. It then goes on to provide that 'the Senators 
chosen at such election, by districts designated by odd numbers,' should 
hold f or two years, and those desig nated by even number s, for four 
year s; land thereafter Senators shall be chosen f or four years ,' except 
that t here shall be a n entire new election after each appor~ionment. It 
will be seen from this amendment that i t is only such senators as are 
chosen by odd-numbered districts at the election of 1878 who are to hold 
for two years. Thereafter there is to be no difference in the term : all 
hold f or four years. The language of this amendment is too plain to 
admit of doubt. The Legislature is proposing, and the people in adopt­
ing , this amendment, must be deemed to have mean t just what the 
language used clearly imports. • • • I am, therefore, clearly of the 
opinion that the Senators elected in ]882, whether from odd or even 
numbered di stri cts, hold for four years." 

The opinion thus rendered in 1883 (page 27, Attorney General's report 
]884) has not been reversed by an y succeeding Attorney General or by the 
courts for a period of more than 65 years. 

It might have been argued in 1883 t hat the provision of t he state con­
stitution adop ted in ]877 was originally intended t o r esult permanently in 
elections after 1878 of one-half of the senators at one biennial election and 
the other half at the next biennial election. However, if such was the inten-



ELECTIONS 105 

tion, it was held by the attorney general in 1883 to have been defeated by the 
last clause of above-cited section 24 which provides: 

"and thereafter senators shall be chosen for four years, except there 
shall be an entire new election of all senators at the election of repre­
sentatives next succeeding each new apportionment provided for in this 
article." 

In order to comply with the last quoted provis ion, it is apparent that 
after the enactment of the reapportionment act of 1881 it was necessary to 
elect in 1882 all senators for four-year terms. The practice so established has 
been followed ever s ince, and, even if t he constitution could be construed to 
be ambiguous with respect to the matter in question, a practical construction 
for more than six decades s hould, I believe, be given sufficient weight to 
prevent, without amending t he constitution, a change in the time of elections 
or the terms of state senators . 

It is, therefore, my opinion that the secretary of state has no authority 
to accept and file for the 1948 election the affidavits, copies of which you have 
submitted, and that they, together with the fees tendered therewith, should 
be returned to the affiants referred to in your communications. 

Secretary of State. 

August 9, 1948. 

J. A. A. BURNQUIST, 
Attorney General. 

280·G 

P.S. See Supreme Court decis ion Kerman v. Seey. of State et aI, 34 N. W. 
2nd 327 filed Oct. 15, 1948. 

JUDGES AND CLERKS 

53 
Additional-Special judges and clerks can be provided Cor general election 

only under the provisions of l\1SA 205.58-MSA 205.50, 205.01, 205.55, 
205.58. 

Facta 

The city intends to create more election districts because of the recent 
growth. The city is not prepared to create the additional election districts 
for the coming primary and anticipate confusion at the polls by reason of the 
heavy burden cast upon the present election judges and clerks. 

Questions 

Does M. S. A. 205.55 refer to general elections only, and, if not, can extra 
judges and clerks be added to some of the election districts or precincts with­
out adding extra judges and clerks to all the election districts in the city? 
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Opinion 

It is the opinion of t h is office that the language used in 1\1. S. A. 205.55 
is plain in its provisions that onc addit ional judge a nd two additiona l clerks, 
to be k nown as ballot judge and clel'ks, may be appointed in any district in 
cities of the first, second, and third cla ss for general e lect ions. General elcc· 
tion refers to t he election to be held in November, as defined by M. S. A. 
205.01. This position is strengthened by the statement found in 1\1. S. A: 
205.58, which provides as follows: 

"No such additional judges or clerks shall be employed at any except 
a general election." 

If the situation in some of your elect ion districts presents a condi tion 
which appears to be despel'ate, it is suggested t hat the governing body of 
your city give considerat ion to the provisions found in M. S. A. 205.50, 
concerning relief judges, known as "counting boards ." 

54 

Austin City Attorney. 

August 9, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

183-G 

Candida~hould not act as judge of election at annual town meeting­
MS1945, § 205.47. 

Question 

As to the effect of a supervisor's acting as a judge of e lection during an 
election in which he seeks office. The facts l'elate to an election to the town 
board of the Town of Wrenshall in Carl ton County. 

Opinion 

Minnesota Statutes 1945. § 205.47, pl'ovides that " no person shall be 
eligible as judge· •• if he be a candidate for any office." I t appears from 
t his provision t hat the officer seeking re-election was defin itely disqualified 
from acting as a judge at such election . 

H owever, the disqual ification of an election judge does not make the 
e lection void. It may be voidable. If the validity of the election is to be 
questioned, the matter must be presented to the court for determination. 

Carl ton Coun ty Attorney. 

March 17, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney Genera1. 

434-B-12 
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55 
CUlllJ)cnsntion- ln towns fixed ::It town meeting. ,Vhen no compe nsation 

fixed, none can be pnid , but s li ch compe ns ation may be pa id when 
au thori zed at a s ubseque nt town m eeting . 

Questions 

" In the absence of ~I compensation fixed at the annual meeting of 
the town, what compensation sho uld be paid to the election judges and 
clerks fo r rece ivi ng votes and fol' cunvussing ballots? 

"Would it be pe rmiss ible f ot' t he to wnshi p at it s nex t annual meet­
ing to fix the compensation within the limitation se t by Subdivision 4 of 
Section 200.35 of Minnesota Statutes, 1945, a nd make this compensation 
retroactive to the pl' ima ry and general e lection r eturns of this yea r ?" 

O pinion 

As I r ead the statute which relates to compensation to be paid by towns 
fol' t he cOllnt~ng a nd canvflssing ballo ts to judges and clerks of election , the 
language being "in the case of organized townsh ips the compensation of 
judges a nd clerk s sha ll be fixed at t he annual meet ing/' t hi s means t hat if, 
at the annua l meet ing , such compe ns ation is fixed , it may be paid at the 
rale fixed, not to excced t he a mount s peci fi ed in the statute. 1 would under­
s tand it to mean that in t.he event thn t no compensation is fixed at the annual 
meeting, no comIlenS~)tion ca n be paid. 

It would appear to me to be pe rfectly proper for the town m eeting next 
to be held to fix the compensation a nd to order payment the reof fo r services 
}'cndc l'cd by s uch olficers in 1948. 

Kandiyohi County Attorney. 

October 8, 1948. 

56 

CHAR LES E. HOUSTON, 
Assistant Attor ney General. 

183-K 

Tal1y s heets-Ch allengers- Certifi ca te of judges of e lection should be t ha t 
provided by Cha l}. 564, Laws 1947-Tally s heets should be made up as 
prescribed in tha t law-Cha llengers mny not interfe re with judges and 
cle rks in counting ba llots. 

Facts 

M. S. 1945, Sec. 206.45, was amended by Laws 1947, Chapter 564. Th is 
law cha nged the me thod of counting and ta llyi ng ballots after the poll s a r c 
closed. T her etofore the counting had been made by piling the ballots in 
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different piles and counting the ballots in each pile. Under the new law 
ballots are inspected, read, counted and tallied, and a mark is made upon 
the tally sheet for each ballot cast. The method is described in said new law. 

Question 

As to the form of certificate which should be made by the election judges. 

Opinion 

The statute, as amended by Chapter 664, prescribes the old form of 
certificate which was used when the old method of count ing ballots was fol­
lowed. Nevertheless the law provides for it, and in my opinion the certificate 
made by the judges should follow the form prescl'ibed in Chapter 564. Should 

the certificate of the judges, however, vary from that prescribed in the law, 
leave out the word "piled" and include the word " tallied" or other appro­
priate language to make the certificate correspond with the tallying method 
now to be followed, and I do not think it would invalidate the election. The 
important thing is that the votes be correctly counted and the results 
correctly reported. 

Question 

What form of tally sheet should be used ? 

Opinion 

I think the form to be used is regulated by the method of canvassing and 
counting votes described in said Chapter 564. 

Q~estion 

As to the right of a challenger to watch the reading of the ballots at the 
time the counting is being done. 

Opinion 

I think that a challenger may remain in the room while the counting is 
done, but may not come inside the railing where the judges sit, and may not 
interfere with or embarrass the judges in their handling and counting and 
tallying of the ballots. No challenger has the right to interfere with the 
proper performance of their duties by the election judges and clerks. 

Minneapolis City Attorney. 

January 16, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

188-8 
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POLITICAL PARTIES 

57 
Party name-Use of by other than parties having legal statU8 in Minnesota 

-Socialist Party candidates may appear on general election ballot only 
by nominating petition-Acceptance of slIch nominating petition by 
secretary of state us ing political designation " Socialist 'Vorkers Party" 
-MSA, § § 205.72 and 200.08. 

Question 

Whether in the event that the Socialist Party presents by petition nomi­
nees for presidential electors your office may "accept a nominating petition 
or petitions for candidates to appear on the November 2, 1948 general election 
state or white ballot using the political designation 'Socialist Workers 
Party'," 

Opinion 

The only parties at the present time having a legal statu8 8S political 
parties in Minnesota are the Democratic-Farmer-Labor Party and the 
Republican Party. 

The only method by which any person may appear on the official ballot in 
the fall election if not a nominee of either of the above-named parties is 
through nomination by petition. The law requires that the certificate of 
nomination of such a person shall contain, among other data, "the party or 
political principle he represents expressed in not more than three words." 

M. S. A., § 205.72 provides: 

flA political party which has adopted a party name shall be entitled 
to the exclusive use of such name for the designation of its candidates 
on the official ballot, and no candidate of any other political party shall be 
entitled to have printed thereon as a party designation any part of such 
name. Nor shall any person be named on the official ballot as the candi­
date of mor e than one political party, or of any political party other than 
that whose certificate of his nomination was first properly filed." 

It is, therefore, clear that any person nominated by petition cannot have 
prin ted on the official ballot in connection with his name either the name 
"Republican" or "Democratic-Farmer-Labor" or any part of either of such 
names. 

As to the use of the names of other political parties or designation ot 
principles required of a nominee by petition, Minnesota statutes place no 
restriction on the office of Secretary of State except that such party or 
principle must be expressed in three words. The Secretary ot State may, 
therefore, accept the' certificate of nomination of a person whose party 
affiliation or principle that he represents, if not expressed in more than 
three words, is designated in connection with his name, if such designation 
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does not include the name at' part of the name of either of the two above­
mentioned parties which have a legal status as political parties in Minne­
sota ; namely, the Democratic-Farmer-Labor and Republican Parties . 

If, as you a ssume, per sons representing the Social ist Party will nominate 
by petition its candidates for presidential electors with the des ignation 
"Socialist Party" and another party wi ll so nominate its candidates f or 
presidential electors with the party designation HSocialist ' Yorkers Party," 
you inquire as to whether you may legally accept such nomination cert ificates 
of both of these parties. 

As above stated, there is no state stutute forbidding the ucccptance of 
both of such certificates because the only par ties to which M. S. A., § 205.72, 
protecting a party namc, apply m'e th08C defincd in M. S. A., § 200.08. 
Neither the Socialist Party nor the Socialist Workers Party qua li fies as a 
politica l party with in the meaning of t hat section. 

The Secrctary of Statc is required, I believc, to a ccept any certificate of 
nomination issued in compliance with the e lcction statutes of Minnesota. 
Whcther any political party not recogni zed as such under "Minnesota 
E lect ion Law" hus the legal right in any particular case to prevent thc use 
of its nume, 01' uny part thereof, by a ny person nominated by petition, is a 
matte r fo r the courts to detcrmine. 1f thcre nrc legall'casons why the usc of 
a party name should not be permitted, notwithstanding the e lection statutes 
of this state, the party organization objecting to the use of its name should, 
in my opinion, be obliged to resort to the courts to r emedy the situation as 
the Secretary of State is not clothed in s uch a matter with facilities to 
determine either fncts 01' law nnd has no judicinl power to render a decis ion 
thereon. 

Secretary of State. 

J uJy 29, 1948. 

SPECIAL 

58 

J. A. A. BURNQUlST, 
Attorney General. 

672-B-7 

Procedure--To create a s llecial election and assessment dis trict-Ballots­
Judges and clerks-Hours- MS, Secs. 212.38, 212.37, 213.37, 212.10, 
205.45,205.47. MSA , Sec. 413.05. 

Facts 

The village of Ul'bnnk has been establi shed nnd officers have been eJected, 
anel it now desires to create a specia l c lection and nssessmcnt district, 
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Ques tions 

1. " Will a ballot s ubsta ntially as follows be s ufficient : 

'Shall the Village of Urbank, l\:tinnesota, have a separate elec­
tion and llssessment district l' 

2. " Will the new vi llage council de tel'mine the date of thi s e lection 
after having dec ided to submit i t to the votel's, upon at least ten days ' 
notice? 

3. .. ••• between what hours must t he polls be open ? 

4. HDoes Section 212.10 apply, and, if so, could the polls be open 
between 10 A. M. and 5 P . M.? 

5. " Would it be necessary f or t he village council to appoint one 
clerk and two judges of e lection, O t' docs Section 212.09 apply? In other 
words, what oHiccrs should be appointed by the villnge council to conduct 
this special election ?' . 

Opinion 

It is my opinion t hat t he ballot should sta te t he question in substance as 
follows: 

" Shall the village of Urbank, Minnesota, constitute a separate 
election and assessment di strict? 

YES NO 

o 0 " 
Of course, th is ba llot will be preceded by a n appropr iate heading and will be 
authenticated by the facs imile s ig natures of the proper officer s. 

The village council will determine the date of the election if and when 
it decides to s ubmi t t he question to t he vote rs . For a s pecial election, the 
snme notice will be given as in case of any specia l e lection. 1f the question 
is submitted at a genera l election as a uthorized in Sec. 413.05, the notice 
calling the g eneral election must specify the question. 

M. S ., Sec. 212.37, which r elates to special elections requires at least ten 
days' posted and one week's published notice in a legal newspaper in the 
village, if the re be one, of the special e lection. 

M. S ., Sec. 212.38, provides t hat aU village e lections sha ll be conducted 
in the manner provided by law f ot" town meetings except us otherwise pro­
vided in Sec. 213.37. Sec. 212.10, which r elates to town meetings, requires 
that the polls be opened any t ime between 9 o'clock A. M. and one o'clock 
P. M. They close ut 5 o'clock P. M. These hours apply un less by a previous 
r eso lution at least 30 days before the election different hours were fixed. 

Sec. 212.37 requires that judges and clerks s hall be appointed as in the 
case of annual village elec tions. This section r elates only to special elections. 
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Sec. 206.46 relates to general elections in towns and makes the members 
of the town board the judges unless they all belong to one political party, in 
which case, not more than two, determined by lot unless otherwise agre~d 
upon, shall act 8S judges. The town clerk acts as clerk. Sec. 206.47. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorneys for Village of Urbank. 

September 17, 1947. 472-1 

SUPPLIES 

59 
County Auditor-Delivery of election supplies to precincts by county auditor 

-County auditor receives no additional compensation and no mileage 
for delivering ballots to precincts-Laws 1947, Chapter 110. 

Facts 

Laws 1947, Chapter 110, provides that the county auditor may send by 
registered mail, insured parcel post, express, or deliver in person election 
Bupplies to the various precincts. 

Question 

Whether the county auditor is authorized to be paid for delivering said 
ballots. Il 80, how much, and also if authorized to get paid for mileage 
incurred in making luch delivery. 

Opinion 

The county auditor receives no additional compensation for his services 
in connection with elections. There is no authority for paying him anything 
for delivering election ballots to the various precincts. There is no provision 
tor paying him mileai:8 for making such delivery. 

Swift County Attorney. 

September 22, 1947. 

RALPH A. STONE, 
Assistant Attorney General. 

19 
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LABOR 
RELATIONS 

60 
Collective Bargaining-Certification of representative for collective bargain­

ing-Election-l'tajority of employees voting required for certification­
MSA § 179.16. 

Facts 

On August 23, 1948, the Labor Conciliator was served with a request by 
Local 113 AFL for investigation and certification of representatives for 
collective bargaining of certain employees of a named hospital. A hearing 
on the request was duly held pursuant to notice to the parties by the Labor 
Conciliator. After cons idering the evidence adduced at the hearing and 8uch 
other information as is contained in the records of the Labor Conciliator, 
the latter ordered that an election be held for the selection of a representa­
tive for collective bargaining purposes after first posting on the hospital 
premises a notice of the election and a list of the names of 83 employees 
elig ible to vote at the election. The ballot at the election submitted the 
question whether the employee wanted Local 113 AFL to represent him for 
collective bargaining purposes. The election was held on September 28, 
1948. The results of the election wel'e 35 votes "Yes," 5 votes "No," 2 void 
ballots, 1 challenged ballot. Thus a total of 43 out of 83 employees voted. 
On September 30. 1948, the Labor Conciliator certified that as a result of the 
election Local 113 AFL had received a majority of the votes cast and, a lso, 
certified Local 113 AFL as the exclusive representative for collective bar­
gaining purposes of the employees of the hospital in the bargaining unit. 

Question 

Is the certification valid under M. S. A., Sec. 179.16? 

Opinion 

Your question is answered in the atnrmative. 

The pertinent language of M. S. A" Sec. 179.16, Subd. 1, is: 

"Representatives designated or selected for the purpose of collective 
bargaining by the majority of the employees in a unit appropriate for 
such purposes shall be the exclusive r epresentatives of all t he employees 
in such unit for the purposes of collective bargaining '" ....... " 

The pertinent language of the National Labor Relations Act before and 
after its amendment by t he Labor Management Relations Act, 1947, 29 U. S. 
C. A., Sec. 159 (a), is identical with that quoted above, except that in the 
federal act the word "purpose" appears in the plural as "purposes." 

The pertinent language of the federal Railway Labor Act, 45 U. S. C. A., 
Sec. 162, Fourth, is substantially of the same effect and provides: 
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"The majority of any craft or class of employees shall have the 
right to determine who shall be the r cpl'cscntntive of the cl'aft or class 
for the pUl'poses of t his chapter." 

The precise quest ion before us was before the Supreme Court of the 
United States with reference to the Railway Labor Act in Vi rg inian ny. Co. 
\'. System Federation No. 40, 300 U. S . 515, and the court said on page 560: 

"Section 2, F our th, of the Railway Labor Act provides: 'The 
majori ty of any cntft or class of employees shall have the right to 
determine who shall be the r epresentative of the craft or class for t he 
purposes of this Act.' Pet itioner construes this section us r equiring that 
a representative be selected by the votes of a majority of elig ible voters. 
It is to be noted that the words of t he section confer the right of deter­
mination upon U nlnjol'ity of those eligible to vote, but is s ilent as to the 
manner in which that right s hall be exercised. Election laws providing 
f or approva l of a p"oposnl by a s peci fi ed major ity of nn electorate have 
been genera lly construed as requiring only the consent of the s pecified 
majority of those participating in the election. Carroll County v. S mith, 
111 U. S. 556; Doug lass v. Pike County, 10L U. S. 677 ; Lou isville & Nash­
ville R. Co. v. Coun ty Court of Davidson County, 1 Sneed (Tenn.) 637 ; 
Montgomery County Fiscn l Court v. Trimhle, 104 Ky. 629; 47 S. W. 773. 
Those who do not participate 'are presumed to assent to the expressed 
will of t he majority of those voting.' Cuss County v. Johnston, 95 U, S. 
360,369, and see Curroll County v. Smi t h, supra. 

"We see no r enson for s upposing that § 2, Fourth, was intended to 
adopt a different l'ule . ••• " 

Again, we find that the precise question before us was before the U. S. 
Circuit Court of Appeals, 1"oul'th Circuit, with r ef erence to the National 
Labor Helations Act in National Lubor Relations Board v. Standard Lime & 
Stone Co., 149 1". 2d 435, and the cOllrt said on page 437 : 

"And we see no reason to think that n diffe rent r ule was intended 
by the National Labor Rela t ions Act. The pertinent lang uage of that 
act is : 'Representatives designated or selected for the purposes of 
collective bargaining by the majority of the employees in a unit appro­
priate for such purposes, shaH be the exclusive r epresentatives of all the 
employees in s uch unit fo r the purposes of collective bargaining,' 29 
U. S. C. A. § 159. There would seem t o be no material difference between 
the meaning of this provision and of that contained in the Railway 
Labor Act. That the provision quoted from the National Labor Relations 
Act was intended to apply to the se lection of bargaining a gents by 
employees the political principle of majority l'ule, is expressly s tated 
in the Report of the House Committee accompanying the bill, where it 
is said : 'Sect ion!) (a) incorporates the majority rule principle, that 
representat.ives des ig nated fOl' the purpose of collective bargaining by 
the majority of the employees in th e appl'opriate unit shall be the exclu­
sive representatives of nil the employees' etc. Report No. 1147 of the 
House Committee on Labor to accompany S.1968, June 10, 1985, 74th 
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Cong., 1st Scss., p. 19. The majority rule principle WA S that which had 
been adopted in the Railwuy Labor Act. Its application in ordinary 
politica l e lections t.o s it uations whel'e a majol'ity of the votes cast was 
less than u ma jority of t.hose qua li fied to vot.e had been se ttled in Carroll 
Coun ty v. Smith, supra , Hnd othe r decisions of the Supreme Court. The 
Virginian Railway dec ision g ave it the same meaning when applied to 
industri a l e lections th:1t it had when applied to ordinuJ'Y political elec­
tio ns, and we see no reason to give it any difTc l'cnt meaning here. 

" Althoug h t he re is no dec is ion of the Supre me COUl"t holding that 

a majority of the votes cast in a n election is s ufficient for the choice of a 

burgaining rc p l'csentativc unde]' t he National Labo]' Hclations Act, th is 

is the holding of thc Labor Board and of all of t he Circuit Courts of 

Appeals which have had occasion to pass upon the question, See N. L. 

R. B. v, Central Dispensary & Emergency Hospital, App. D. C., 145 F. 

2d 852, certiorari dcnied 65 S. Ct, 684; New YOI'k Handkerchi ef Mfg. 

Co, v. N. L. R. n., 7 Cil'. , 11 4 F. 2d 144, 148-149, certiorari denied 311 

U. S. 704. 61 S . Ct. 170.85 L. Ed. 457; N. L. R. B. v. National Mineral Co .• 

7 Cil'., 134 F, 2d 424, 426-428, cCl,tio rar i denied, 320 U. S. 753, 64 S . Ct, 

58. 88 L. Ed. 448 ; N. L. R. B. v. Whittie .. Mill s Co .• 5 Ci .... 111 F. 2d 474. 

477, 478; Marlin-Rockwell Corpol'ation v. N. L. R. n., 2 Cir., 116 F . 2d 

586,588, certiorari dcnied 313 U. S. 594, 6 t S. Ct. 111 6,85 L. Ed. 1548 ; 

Mutt.e r of \Veslcrn F oundry Co .~ 42 N. L. R. B. 302; l\'luttc l' of Spring 

City Foundry, 11 N. L, R. B. 1286; Matter of R. C, A, Mfg. Co, Inc" 2 

N. L. H. B. 159, 173. There are no cont l'a l'Y decisions." 

Likewise, we see no reason to think that a diffcrent rule was intended 

by the Minnesota Labol' Rchltioll s Act. The s imilarity of the provis ions of 

t.he latter act and the fede rul laws hns been pointed out above. " ••• the 

rationa le of dec is ions under the fede ral act is applicable to cases arising 

unde r our act insofar a s the provisions of thc two acts arc s imilar or the 

object s or purposes to be attained are the same." Sam Nemo, d, b, n, Roman 

Cafe v. Local J oi nt Executive Board, et al. Minn. (Decided Dec. 24, 1948). 

In our opinion, implicit in t he certification of the Labor Conciliator must be a 

finding that the vote at t he e lection was s ubstantial and r epresentative. 

It is our conclusion that t he ce rtifi cation of Local 113 AFL as t he 

exclus ive representative for collective bal'gHining purposes of the hospital in 

the bargai ning un it is va lid unde l' M. S . A., Sec. 179.16. 

GEO. B. SJOSELIUS. 
Deputy A ttol'ney General. 

Labor ConciliatOl'. 

Decembel' 29, 1948, 270-D-12 
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LIQUOR 
INTOXICATING 

61 
Election-Local option-Election in villages-May be held in any year in 

which proper petition is filed within the required time-MSA 340.20, 
340.21. 

Facts 

"It appears our village voted Ifor license' under section 340.20 
Minnesota Statutes ] 941, at village election in December 1947. 

" A Municipal Liquor Store was set up and has been operating this 
year," 

Question 

"The question has arisen if legal voters of the village, by petition, 
can force a vote on the question of sale of intoxicating liquor, at the next 
annual village election, to be held in December this year, or if under 
section 340.26, no election can be ordered held on this question within 
three years subsequent to the election hereinbefore mentioned, which 
was held in December, ]947." 

Opinion 

M. S. A. 340.20 provides that the village recorder of any village shall, 
upon the petition of ten legal voters fil ed 16 days before the annual village 
election, give notice at the same time a nd in the same manner as the notice 
of such election that the question of granting license in such village for the 
sale of intoxicating liquor will be voted upon. 

Section 340.21 provides that if a majority of the voters are in favor of 
license, the council may grant license for the sale of intoxicating liquors. 
From this it follows t hat t he village may in such event establish a municipal 
stor e. Section 340.21 further provides "but if such majority shall be 
'agains t license' then no such license shall be granted and such vote shall 
remain in force unt il reversed at a subsequent annual election at which the 
question of license is again in like manner submitted." 

It seems plain that upon the filing of a proper petition 16 days before the 
annual village election, the village clerk is required to give notice of election 
upon the question. The question may be voted upon in any year in which a 
proper petition is filed 15 days before the annual village election. 

Fertile Village Attorney. 

November 4, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

218-C-S 
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62 
Blection-Petition-Signers-Wilhdrawal-Election to determine question 

for or against sale of intoxicating liquor under provisions of MSA 
340.20. Person filing petition with recorder has no right to withdraw the 
same. Signers of petition may withdraw therefrom, providing they do 
so before the recorder has taken official action on the petition. 

Facts 

On November 16, 1948, petition, signed by 76 persons, was presented to 
the village recorder, asking for submission to the voters at the annual elec­
t ion to be held on December 7, 1948, of the question of granting a license for 
intoxicating liquor pursuant to MSA 340.20. At a meeting held on November 
20, 1948, representatives of the local churches, WCTU, and other persons 
who signed the petition authorized the chairman who had been instrumental 
in obtaining the signatures to the petition and who presented the same to 
the recorder to withdraw the petition from the files of the recorder so as to 
avo id the submission of the issue to the voters. 

Questions 

1. May the chairman withdraw the petition without first obtaining 
the written consent of each individual signing, or at least all except nine or 
less of the signers? 

2. May t he signers of the petition withdraw their names? 

Opinion 

It is the opinion of this office that the chairman may not withdraw the 
petition under any circumstances, and the signers of the petition may with­
draw their names by doing so in writing, providing they take action before 
the recorder has taken official action on the petition. 

63 

Hibbing Village Attorney. 

November 29, 1948. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

218-C-3 

License-Clubs-Club licensee is subject to regulatory provisions of the state 
law, as to hours and days on which liquor may be sold. 

Question 

"Is there no law which compels the American Legion and VFW 
clubs to close at all, day or night, Sundays and all'!" 
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Opinion 

The law provides that a dub license for the sale of liquor to members 
only may be issued to certain incorporated clubs which comply with certain 

requirements . 

The licensee holding s uch a club license is s ubject to all the r egulatory 

laws of the state relating to the hours and days during and on which 

intoxicating liquors may be so ld and relating to the persons to whom sales 

may be made . 

Therefore, it would be unlawful for a club licensee to sell intoxicating 

liquor on Sunday, 0 1' between the hoUl's of midnight nnd e ight o'clock u. m. 

on any day. It would be unlawful fol' the club licensee to sell intoxicating 

liquor befor e t hree o'clock p. m. on Memorial Day, and before eig ht o'clock 

p. m. on Election Day (the l'Cgulations va ry slig htly in first and second 

class cities). 

It is also unlawful for any s uch club licensee to sell intoxicating liquor 

to a minor. 

The pe rson who submi tted t he inquiry to you was concerned about sales 

to a minor. 

However, the state law does not require s uch a club l icensee to close 

the doors of the club f or a ll p urposes during the hours when the sale of 

intoxicating liquor is prohibi ted. The club can r emain open for other 

legit imate cl ub purposes during the prohibi ted hours, but not for the sale 

of liquor. 

64 

RALPH A. STONE, 
Ass istant Attorney General. 

Hon. Luther W. Youngdahl, Governor. 

June 11, 1947. 21S-J-l 

License-Club--l\1ay not be issued for a portion of a ye.l r- MSA 340.11 

Sd.6. 

Question 

"Ma y t he Village Council issue an 'On Sale' (intoxicating liquor) 

license to a private club for a portion of a year only and pro·rate t he 

license f ee mentioned in S ubdivision 6 of the aforementioned s tatute ?" 
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Opinion 

The license fce for a club license provided by ~. S. A. § 340.11, Subd. 6, 
is $JOO. There is no provis ion for issuing n license for a portion of a yenr or 
prorating the license f cc. 

RALPH A. STONE. 
Assistant Attorney General. 

Deerwood Village Attorney. 

April 22. 1948. 218-G-15 

65 
Licenses-Issuance-Ordinance-An ordinance providing for the issuance 

of licenses by casting lots would be illegal- 1\{. S. A. 614.01. 

Ques tion 

"In view of the provisions of M. S. A. 614.01, defining a lottery. 
and the prohibition contained in Article 4, Section 31, of the constitu­
tion-'the legislature shall never authorize any lottery or the sale of 
lottery t ickets,' has the City Council the power to provide by ordinance, 
when there' arc more applicants for liquor licenses than there nre 
licenses available, and all applicants ure equally qualified to secure 
licenses, that the disposition of the licenses shall be determined by 
drawing lots, the fees paid by the unsuccessful applicants to be 
returned to them?" 

Opinion 

I think such an ordinance would be invalid. It is not a question of the 
violation of the lottery statute. The law imposes upon the city counci l the 
duty of exercising its di scretion in granting liquor licenses. That di sc l'ction 
cannot be cxercised by ca sting lots. The city council mus t decide in the 
exercise of its di sc retion as to who should r eceive liquor licenses and who 
should not, 

66 

Minneapolis City Attorney, 

February 20, 1948, 

RALPH A. STONE. 
Assistant Attorney General. 

218-G- l 

Municipal store-Estab lishment-Initiative provISion in city charter per­
mitting people to vote on ques tion- 1\{. S. 1945-475.14, 340.11, sd 10, 

Questions 

If the ordinance canies in this special election, is it mandatory under 
our charter to establi sh a munic ipal liquor s tore and, if so, when must this 
be done? 
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If it is mandatory to establish a municipal liquor store, must a bond 
issue be floated in order to raise the money to do so? 

Assuming it is mandatory, will the city be forced to go out of the 
liquor business in 1950 if the population has then reached 10,000? 

How should the provision "the governing body of such municipality 
may establish" a liquor store be construed? 

Opinion 

If the proposed ordinance neither provides the funds for the establish­
ment of a municipal liquor store nor fi xes the time for the commencement 
of its business, and if it does not direct the city council to establish such 
store and to provide funds for that purpose, the ordinance would by itself 
be insufficient until followed by supplementary ordinance. 

If the proposed ordinance directs the village council to establish a 
municipal liquor store at once and to provide funds for that purpose, the 
council, after the adoption of the ordinance, must act immediately to put into 
effect the provisions thereof as soon as it can legally be done. . 

]f no time is fixed in the ordinance for the establishment of the liquor 
store and the method of raising funds for such purpose by the council is not 
provided therein but the council is by the ordinance directed to establish 
such store and provide funds therefor, it must, in my opinion, be established, 
and funds provided for such purpose by the council, wi~hin such reasonable 
time and in such manner as the council may determine to be most expedient 
under your charter provisions and t he laws of the state. The authority for 
the issuance of bonds is limited as provided in Minnesota Statutes 1945, 
Section 475.14. 

If the store is established and the population of the city increases to 
such an extent that it becomes under the 1950 census a city of the class 
which is not authorized to operate a municipal liquor store, it will be subject 
to the laws applicable to the class of cities to which it then belongs. 

With reference to the statutory provision that lithe governing body of 
such municipalities may establish or permit to be established for dispensa­
tum of liquor either 'On sale' or 'Off sale,' or both" (Minn. Stat. 1945, § 
340.11, subd. 10), it is my opinion that, within the meaning of the quoted 
provision, the governing body of a city with a charter such as yours is the 
legislative authority possessing the power to legislate. Up to date the only 
court decision to which my attention has been called construing the term 
in question is that in the case of Anselm Rudnicki v. City of Morris, which 
was appealed to the supreme court but dismissed by the appellant before 
a decision. There the district court said: 

HIt seems significant that the legislature, having in mind the pro­
visions of the various home rule charters of cities of the fourth class, 
used the words 'governing body' instead of 'commission' or 'council' or 
some other restrictive term. The t erm is broad enough to include the 
electorate." 
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When the legislature enacted the provision that the governing body of 
certain municipali t ies "may establish" a municipa l l iquor store, its intent 
was, I believe, to authorize local legislation with respect to the establish­
ment of such a storc by t he use of the methods provided by home l'ule 
chnrter s for t he enactment of such legislation. Where home rule charter s 
provide for the initiative a nd referendum, the governing body. which in the 
matter under cons idel'ation is obviously intended to be the legislative 
authority for the enactment of an ordinance, must necessarily include the 
body of electors when a sufficient number thereof legally initia tes an 
ordinance or legally petitions for a referendum thereof and the majorit y 
of the electors voting on any measure so ini tiated or refelTcd is necessary 
to make it an ordinance. 

Therefore, it is my opinion that, if the proposed ordinance is in propcr 
form and is adopted by a vote of the people at the election on April 8th , 
the ordinance will be valid for the purpose of establi shing a municipal 
liquor store. 

67 

Attorney for Vi llage of Robbinsdale. 

March 27, 1947. 

J . A. A. BURN QUIST, 
A ttorney General. 

21 8-G-1 3 

Municipal stores-Establishment-In a newly organized village- M. S . 1945, 
§ 340.11, subd. 15. 

(Opinions dated Feb. 14, 1947, April 23, 1941, No. 162, 1942 Report 
reversed.) 

Question 

A consideration of opinions heretofor rendered, relative to M. S . 1945 
§ 340.11 sd ]5 is requested. 

Opinion 

The subdivis ion here cons idered reads as follows: 

"Subd. 15. No license for the sale of intoxicating liquors shall be 
issued by any newly incorporated village, until the expiration of two 
yea rs from the date of incorporation." 

It is clear that the above quoted subdivision applies only to the issuance 
of a license. As a municipal liquor store does not requ ire a license, it is my 
opinion that although the provision in question prohibits newly organized 
villages from issuing a license for the sale of intoxicating liquor until the 
expira tion of two years from the date of incorporation, it does not prohibit 
such village from establishing a municipal liquor store before the expiration 
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of said two yenrs, fOT, as stated above, no license is required to operate such 
municipal liquor store. 

This opinion supersedes any previous opinion giving to Minnesota 
Statutes 1945, Section 340.11, subdivision 16, a different construction from 
the one herein contained. 

Cass County Attorney. 

May 24, 1947. 

68 

J . A. A. BURNQUlS'l', 
Attorney General. 

21S-G-13 

Municipa l store--Profits-Pledge of must be authorized at a gener" l or 
s pecia l e lection called (or t hat purpose. T he words "general e lection" 
mean llOnual village election-L. 1945, C. 273, M. S. A. 426.19. 

Opinion 

L. 1945, C. 273, M. S. A" Sec. 426.19, relates exclusively to the profits 
derived by a municipal corporation from the operation of a municipal liquor 
store. By the terms of this section, with the consent of the people expressed 
by their vote, the municipality is authorized to make certain use of such 
profits. Before such profits may be pledged for a specific purpose by the 
governing body of the municipality, the question whether such profits shall 
be so pledged must be put to a vote of the people and must be approved by 
a majority of the voters voting on the question at eit her a genera l election 
01' special election called for that purpose. 

Since the only matters involved in this section relate to munic ipal 
government, it is my opinion that the words "general e lection" have no 
ref erence to the general election for state and county officers. It must mean 
the regular vilJage election, t he time of holding of which is fixed by law. 
The word "general" is used as disting uished from "special." The reference, 
in my opinion, is to the annual village election. 

Kenyon Village Attorney. 

October 14, 1945. 

69 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

21S-R 

Municipal store-Renting of building (or-Village cannot pay as rent for 
municipal store building a perccntngc of t he g ross rece ipts of the 
municipal store. 
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Question 

Can the village rent a building for usc as u municipal liquor store and 
pay as r ent t herefor two per cent of the g ross r eceip ts of the municipal 
liquor store business? 

Opinion 

Jt is my opinion that this question should be answered in t he negative. 
Such an arrangement would amount to puLLing t he village into partnership 
wi th the owner of the building . The purpose of t he municipal liquor store 
law is to remove t he motive of private profi t from the liquor business. Such 
a n ulTangement would nlll contrar y to that pm'pose. 

This oflice has held that it would be im proper for a village to hire a 
bartender and pay him for his services a pCl'c~ntage of t he receip ts of the 
store. Your quest ion is somewhat similnl' to that situation. 

A confl ict of interest migh t arise between the owner of the bui lding 
and the village. The vi llage counci l might determine t hat it was to t he 
interest of the inhabitants to have the liquor store close at 6 p. m. or at some 
earlier hour than t he statutory hOUTS. It would be to the inte rest of t he 
owner of t he bui lding to have t he store remain open for t he fu ll permissible 
per iod. Such a conflict of inte rest mig ht give r ise to disputes and trouble . 

I think the lease should be for a s pecified amount per annum with a 
provision for termination in the event the operation of t he municipal stOl'C 
in the village should become illegal. 

70 

Slayton Village Atto rney. 

September 20, 1948. 

RALPH A. STONE, 
Assistant Attorney Generu I. 

218-R 

Public drinking places-Defined- M. S . A. 340.941. 

Opinion 

It is my opm lOn t hat the words "public dri nking place," as used in 
M. S. A. 340.941, must be given t he meaning wh ich the words have according 
to their common and appl'oved usage as required by 1\1. S. A. Sec. 645.08, 

In State v. Northern Pacific Ry. Co., 139 Minn. 334, the court in the 
opinion on page 335 l'ccognized a definition of public drinking pluces as it 
was defined in t he law then in f OI'ce, G. S. 1913, Sec. 3162, as "saloons, 
public bars, and other places of bus iness or public resort where liquor is 
commonly sold in quantities less than five ga llons, or to be drunk on t he 
premises." That defin ition seems to be u common-sense defini t ion, g iving 
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the meaning to the words which may be commonly understood to be their 
meaning. It seems to me that the thought conveyed by the words "public 
drinking place" is complete irrespective of whether the place is licensed to 
sell intoxicating liquors or not. It is not the lieense t hat makes it a public 
drinking place. I t is the use to which the place is put. If, in fact, it is a 
place of business or public resort where liquor is commonly sold in quanti­
ti es of less than five gallons, or jf it is a place of business or public r esort 
where liquor is commonly sold to be drunk on the premises, then it is a 
public drinking place. 

71 

Winona County Attorney. 

October 13, 1948. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

218-E 

Sale-Habitual drunkard-Posted notice-M. S. A . 340.73, Subd. 2, M. S. A. 
340.78. 

Facts 

A parent prepared notices pursuant to M. S. A. 340.73, to prevent 
liquor dealers from selling liquor to her drunkard son. The peace officer 
served these notices on the liquor stores. The notices advised any person 
against serving liquor to her son. 

Question 

Must this notice be posted in the liquor stores, or is it sufficient to 
serve same on the proprietor thereof? 

Opinion 

I will quote you the applicable statutes. 

M. S. A. 340.73, Subd. 2: "It shall be unlawful for any person 
except a licensed pharmacist to sell, g ive, barter, furnish or dispose 
of, in any manner, either directly or indirectly, any spirituous, vinous, 
malt or fermented liquors in any quantity, for any purpose, Whatever, 
to any spendthrift, habitual drunkard, or improvident person, within 
one year after written notice by any peace officer, parent, guardian, 
master, employer, r elat ive, or by any person annoyed or injured by the 
intoxica t ion of such spendthrift, habitual drunkard, or improvident 
person, forbidding the sale of liquor to any such spendthrift, habitual 
drunkard, or improvident person." 

Under this statute if the written notice is served upon the individual 
charged with making the illegal sale it is sufficient. 
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Of course if the sale were made by a bartender and the bartender had 
no knowledge of the notice or of the fact that the purchaser was an habitual 
drunkard, the prosecution would fail for insufficiency of evidence. Under 
this statute notice must be brought home to the individual who makes the 
sale. That could be done either by serving the notice upon him personally 
or by posting it in the barroom where the sales nre made. 

The other applicable statute is M. S. A. 340.78, which reads as follows: 

'4Every person selling liquor to a minor, habitual drunkard, or 
person under guardianship, after written notice by a parent, husband. 
wife, child, guardian, master, or employer of such minority, habitual 
drunkenness, or guardianship, or in the ca se of an habitual drunkard 
after written notice by the mayor, chief of police, or any member of 
the council of the municipality in which such habit ual drunkard 
resides, or member of the county board of the county in which such 
habitual drunkard resides, and within one year after such notice in case 
of an habitual drunkard, and in other cases during the continuance of 
the minority, or guardianship, shall be punished by a fine of not less 
than $50.00, nor more than $100, or imprisonment in the county jail for 
not less than 30, nor more than 90, days." 

Under this section it has been held that notice forbidding sale to a 
dr unkard served on the bartender was actual not ice to the proprietor after 
it had been seen and examined by him . State v. Provencher, 129 Minn. 409, 
152 N. W. 775. 

What is said above also applies to t he service of notice under this 
section. 

After service of the notice upon the proprietor, if the same is then 
posted and kept posted in the barroom, it would be continual notice to the 
proprietor and t he bartender that sales to the individual in question were 
prohibited. 
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Aurora Village Attorney. 

April 13, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

218-E 

Sale-Indians--Laws 1947, Chap. 87, M. S. A. 340.73. 

Facts 

"The City of Tower operates a municipal on- and off-sale liquor 
store, and is concerned with the construction of Chapter 87, Session 
Laws of Minnesota, 1947, which prohibits the sale of liquor to 'any 
person of Indian blood who has not adopted the language, customs and 
habits of civilization.' 
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Uln the immediate vicinity of the City of Tower is the Vermillion 
Lake Reservation, on which about ]50 Indians of t he Ch ippewa tribe 
live. Many of these Indians own timber allotments, and when timber 
is sold by the United Stutes, money resulting from the sales is doled 
out monthly to the benefic iary. Some of these Indians are on Old Age 
Pensions, some g et direct rel ief from the County; very few of them 
work steadily . 

HAs a group, it could be said that generally they have adopted the 
customs, habits and language of civilization. 

"Letter from superintendent of the Consolidated Chi ,)peWU Agency 
at Cass Lake, giv ing his opinion that all of these Indians have adopted 
the habits, language and customs of civilization is enclosed. 

ult may be a question of fact as to whether an individual Indian or 
whether a group, a s a gl'OUp, have adopted the habits, language and 
customs of civiJizntion, However, it would seem to be a question of law 
as to whether the lungunge in this statute should be considered as 
applicable to a group 01' whether it should apply to the individual lndilln 
who presents himself in a liquor store demanding that he be served with 
liquor. 

"As individuals, many of t hem cannot carryon a convel'sat.ion in 
English except a very limited one, but a ll of them will have suffici ent 
words to ask for the kind of liquor desired. 

"Pending in Congress is a bill which, if passed, will wipe out the 
prohibition aguinst the selling of liquor to Indians, and in anticipation 
of the passage of that Act, the Towel' officials desire a construction of 
t he language of the statute that is quoted in th is letter." 

Question 1 

IICan the language in the statute be interpreted as applicable to 
these Indians as a group or must it be applied to them as individuals? 
They are nearly all in the same position, except as to their ability to 
speak English." 

Opinion 

The language in this statute must be interpreted as applying to Indians 
individually, and not as a group. ]n each case it wi ll be u question of fact 
as to whether the Indian who desires to buy intoxicat ing liquo r has adopted 
Uthe language, customs a nd habits of civilization." In any group of Indians 
in a saloon there might be one or more who hus not adopted t he language, 
customs and habits of civilization, and such a one would not be entitled to 
purchase liquor. 

The language of the stntute was taken from the State Constitution. See 
Al'ti cle VIr, Section 1, parag raphs Second and Third. 

I cunnot see how the language of the statute could be interpreted a s 
permitting the sale of liquol' to an Indian who hus not adopted the language, 
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customs and habits of civiJization just because he is accompanied by other 
Indians who have done so. 

Ques tion 2 

"Assuming that they are to be treated as individuals. to what extent 
must they have a knowledge of the language of civilization ?" 

Opinion 

This raises the quest ion of what is meant by "the language of civiliza­
tion." 

The North American Indians were classed as savages and not as 
civilized people. Roche v. Washington, 19 Ind. 53, 56, 81 Am. Dec. 376. 
Therefore, their language was the language of savages and not t he lan­
g uage of civi li zed people. 

By r equiring that an Indian mus t have adopted "the language of civi li ­
zation," the legislature m ust have intended that s uch Indian should have 
adopted a language different from that which he used in his savage state. 

Therefore, it is my opinion that in order to qualify for the purchase of 
intoxicating liquor, an lndian must have to some extent a knowledge of 
some language different than the language which he used as a savage, that 
is to sa y, he must have a knowledge of some language used by civilized 
people and not alone by savages. 

It is impossible to draw a line as to how much knowledge of a language 
of civilization an Indian must possess in order to purchase liquor. He must 
have some knowledge of a civilized lang uage, but it is imposs ible t o set any 
definite standard. 

Question 3 

uIf these Indians are treated as individuals, rather t han as a group, 
the ofTicials of Tower will appreciate your comment concerning the 
application of the lang uage in question to the problem confronting a 
bar-tender when one of these Indians presents h imself at the bar asking 
for liquor in the English language." 

Opinion 

About the only comment that can be made on t his question is that the 
bartender is confronted with the question of fact which may be very difficult 
for him to determine. The bat·tender would have the r ight to question t he 
Indian as to whether he could speak any other language than t he Chippewa 
language and as to whether he has adopted the customs and habits of 
civilization and what customs and habits of civilization he has adopted. 
The bartender should be instructed to use his best judgment. 

Question 4 

" In s pite of t he language of the state law cited above, is it per­
missible for the City of Tower to adopt an ordinance prohibiting the 
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sale of liquor within the City of Tower to persons of Indian blood, 
regardless of whether they have adopted the language, customs and 
habits of civilization'! Or, to prohibit the agents of the Tower liquor 
store by rule from furnishing liquor to any persons of Indian blood?" 

Opinion 

No. The statute which you have quoted in my OpInlOn very definitely 
indicates that the state legislature has adopted the policy of permitting the 
sale of liquor to Indians who have adopted the language, customs and 
habits of civilization, and I do not believe that a municipality would have a 
right to further restrict such sales. 

In this connecton I call your attention to M. S. A. 327.09, reading as 
follows: 

"No person shall be excluded, on account of race, color, nat ional 
origin. or religion from full and equal enjoyment of any accommodation, 
advantage, or privilege furnished by public conveyances. theaters, or 
other public places of amusement, or by hotels. barber shops, saloons, 
restaurants, or other places of refreshments, entertainment, or accom­
modations .••• " 

Under this statute, if an Indian qualifies as one entitled to purchase 
liquor because he has adopted the language. customs and habits of civiliza­
tion, he could not be excluded from the right to purchase liquor. 

Question 5 

UIf the governing body of the City of Tower believes it is advisable 
for public saiety and for the public interest to prohibit the sale of non­
intoxicating malt liquor (3.2) to all persons of Indian blood, within the 
City of Tower, could the governing body adopt an ordinance to that 
effect? In this connection, it is my information that some of these 
Indians have spent money for non-intoxicating malt liquor at times 
when their children were half-starved and half-clothed. They have not 
heen furnished with any intoxicating liquor or non-intoxicating liquor 
at the Tower municipal store." 

Opinion 

The answer to Question 4 is also an answer to this question. It is my 
opinion that the city council could not by ordinance prohibit the sale of 3.2 
beer to all persons of Indian blood. 

As to the sale of intoxicating liquor to spendthrifts, habitual drunkards, 
or improvident persons, I call your attention to M. S. A. § 340.73, Subd. 2; 
also M. S. A. 340.78. . 

Question 6 

lilt is also reported that Borne of these Indians have at some grocery 
store either within or without the City of Tower been able to purchase 
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lemon extract to use as a beverage and which is harmful. Can t he City 
of Tower, by ordinance, prohibit the sale of lemon extract to be used 
as a beverage or prohibit the sale of lemon extract to any person of 
Indian blood ?" 

Opinion 

As it would be imposs ible f or the seller of the lemon extract to know at 
the time he made the sale whether the same was to be used as a beverag e, 
I think it would be very difficult to enforce such an ordinance even if it were 
permissible. 

It certainly would be discriminator y to prohibit the sale of lemon 
extract to any person of Indian blood. 

Quest ion 7 

" The specific question we have in mind involves the interpretation 
of the word 'adopted,' as used in Chapter 87, Laws of 1947. If an India n 
has adopted the customs and habits of civilization, it follO\'fS that he 
has given up the habi ts and customs of a savage condit ion. Would the 
same impl ication be true a s to language? In other words, must the 
lang uage used by the Indian in question be principally t he English 
language? We also ask this ques tion: If there is no definite standard 
under this law as to t he extent of knowledge of the language of civiliza­
tion required of a n Indian in order to be qualified to purchase liquor, 
js not t he statute void for uncerta inty ?" 

Opinion 

I do not think that the statute is void f or uncertainty. In any parti­
cular case the state would be requ ired to m'ove beyond a reasonable doubt 
not only that the sale was made to a person of Indian blood but t hat the 
person to whom the sale was made had not adopted t he language, customs 
and habits of civi lization. The case would not be submitted to the jury unless 
the state would prove beyond a reasonable doubt t hat a pa r ticular Indian 
to whom the sale was made had not adopted t he language, customs and 
habits of civilization . 

If the state would produce enough evidence to go to the jury on this 
point , then the jury would have to decide whether the Indian had adopted 
the language, customs and habits of civilization or not. In other words, the 
jury would be confronted with the same question which the bartender had 
to decide when making the sale. I feel t hat as a practical matter if the 
bartender questioned the buyer and others who might be present as to 
whether the particular Indian had adopted the language of civilization and 
made a decision thereon, there would be lit tle prospect of obtaining a con­
viction, particularly if the evidence were much in di spute. 

In my opinion to adopt "the language of civilization" the particular 
Indian must be able to express simple thoughts in simple words in the 
English language (or some other civilized language) and to unders tand 
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simple words when spoken to him in that language. He would not have to 
have an extended knowledge of the language so as to be able to understand 
all words spoken to him; neither would be have to be able to read and write 
in that l angua~e . 

I do not think that the statute should be declared void tor uncertainty 
because a question of fact arises in applying it. It is proper to submit such 
a question of fact to a jury if the evidence warrants it. 

I do not think that because an Indian has given up the habits and 
customs of a savage condition that it must be implied that he has adopted 
a civilized language. 

Furthermore, I do not think that the officials of the city of Tower 
would be under any criminal liability of the city's bartender should inad­
vertently make a sale to an Indian who had not adopted a civilized language. 
They undoubtedly would not have knowledge of the sale and could not be 
held personally liable in a criminal proceeding. 

RALPH A. STONE, 
Assistant At~ney General. 

Tower City Attorney. 

April 7, 1948. 218-J-9 

NONINTOXICATING 

73 
License-On aale--3.2 beer licenses may be issued to the proprietor of an on 

sale exclusive liquor store-M. S. 1946 340.07 as amended by L. 1947, 
C.342. 

Question 

Whether an on sale license for the sale of nonintoxicating malt bever­
ages may be granted to the proprietor of an on sale exclusive intoxicating 
liquor st01·e. 

Opinion 

The definition of an "exclusive liquor store" was changed by Laws 
1937, Chapter 421, so as to include a place "for the sale of intoxicating 
liquors, cigars, cigarettes, all forms of tobacco, nonintoxicating malt bever~ 
ages, and soft drinks at retail, eitheT on-sale or oft-sale." 

This law now appears as Minnesota Statutes 1945, Section 340.07, as 
amended by Law!! 1947, Chapter 342. This law indicates that intoxicating 
liquors may be sold in an establishment where nonintoxicating malt bever­
ages are sold. or vice versa. 
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It has been held that it is permissible to sell 3.2 beer on sale in a place 
licensed for the sale of intoxicating liquor on sale. That is the opinion of 
this office. 

RALPH A. STONE, 
Assistant Attorney General. 

A ttorney for Village of Cuyuna. 

June 10, 1947. 217-B-5 

74 
License--Sale--Boat-Dancing on deck-Boat navigating waters of county 

is licensed by county board. Such license is not authority of licensee to 
sen within limits of village on lake. License required for compounding 
soft drinks, but not for selling. Deck of boat described. devoted to 
dancing, is public dancing place. If communication afforded between 
public dancing place and room in boat where nonintoxicating malt 
liquors are sold containing more than one·ha1f of one per cent of a leohol 
by volume. license for public dancing place prohihited- M. S . A. , Secs. 
340.01,340.02, Subd. 2, 34.01, Subd. 2 and 3, 34.02-34.04, 617.42, 617.46. 

NOTE: This opinion overrules opinion to City Attorney, Sauk Cent re, Minn .. 
dated Oct. 26, 1945, as to what constitutes intoxicating liquo r under dance 
law. 

Facts 

II 'A' contemplates building a boat to be operated by him on Lake 
Minnetonka and to be used to carry passengers for s igh tseeing and 
pleasure purposes. He expects to have three decks on this boat-one 
deck below the wat er line, one deck on the water line and one deck above 
the water line. ] t is contemplated the deck below the water line will be 
used as a place in which to sell 3.2 beer and soft drinks, that the deck 
on the water line will be used to seat passengers and t hat the upper 
deck will be used f or dancing. The three decks will be connected by 
halls and stairways enabling a person to go from one deck to another. 
The boat will be operated by means of a steam eng ine. 

uThe boat will carry about 500 passengers . It will operate f rom a 
dock in the Village of Excelsior and will make trips around the lake 
and return to the star t ing place without stopping at other docks. Each 
passenger will be charged one fare for his transportation and will have 
the privilege of dancing without extra charge but will have to pay 
extra for beer a nd other refreshments." 

Questions 

1. I«a) May 'A' secure a license to sell 3.2 beer on this boat while 
it is being operated on the lake under Section 340.01 to 340 .06 inclusive, 
MinnesQta Statut~s 1946, bearing in mind th~ tact that no part of the 
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lake is located within the towns. villages or cities along its shore line 
and also bearing in mind the fact that n small part of the lake is located 
in Carver County? If so from whom? (b) Would t his license permit 
him to sell beer while the boat is tied up to the dock at Excelsior? If 
such a license can be issued from whom can it be secured? (c) Is a 
license necessary to sell sof t drink s and if so, from whom may it be 
secured? 

2. "Would the deck of the boat on which dances arc conducted be 
a public dancing place within the meaning of Section 617.42, Minnesota 
Statutes of 1945? 

3. "If the upper deck of this boat would be a public dancing place 
could 3.2 beer be sold on the other decks of the boat 1" 

Opinion 

M. S. A., Sec. 1.03, reads: 

"The concurrent jurisdiction of any county now or hereafter 
formed and of a ll courts and officers exercising jurisdiction throughout 
the county shall extend over such water urea as would be included if 
the boundary lines of the county were produced in the direction of 
their approach and extended across t hese waters to the opposite shore." 

So, Lake Minnetonka being contained almost entirely wi t hin Hennepin 
County except for a small portion situated in Carver County, it would 
appear that the county board of Hennepin County has authority over those 
waters within the county, which is almost the entire lake. It would appear 
that under authority of M. S . A., Sec. 340.01 the county board has authority 
to license t he sale of 3.2 beer to be sold on a boat navigating upon the 
waters of Lake Minnetonka within H ennepin County. It would appear t hat 
the boat is an establishment Hfor the sale of non-intoxicating malt bever­
ages" within the meaning of Sec. 340.02, Subd. 2. 

The authority to license and regulate the business of vendors at retail 
of non intox icating malt liquors within their respective jurisdictions is 
conferred upon the governing body of each county, city, vil1age and borough. 
I understand that so far as this authority applies to cities, villages and 
boroughs, it means that license to conduct such bus iness within the bounda­
ries thereof may be granted by such municipality. It is my understanding 
that the authority of the county board to issue a license to conduct such 
business in a town, and no t within the boundaries of a city, village or 
borough, is granted. So, the question whether such boat , when ti ed to the 
dock at Excelsior , could sell 3.2 beer would depend upon whether the boat 
was then within the boundaries of the village. If within the boundaries of 
the village, a license from the village would be required. If the boundary 
of the village is the water's edge, then the boat would be beyond such 
boundary and would not require the village license. 

The terms " soft drinks and other non-alcoholic beverages" are defined 
in M. S. A., Sec. 34.01, Subd. 2. Carbonated beverages are defined in Subd. 
3 of the same section. 



LIQUOR 188 

The regulation in respect to such soft drinks appear s to be with ref er­
ence to the manufactu re, mixing or compounding t hereof, no t the sale. 
M. S. A., Sec. 34 .02-34 .04. 

It appears to me t hat the language of M. S. A., Sec. 617.42, is broad 
enough to include the deck of a boat intended and used for public dancing. 
In other words, t he boat deck, when so used, is a pubJic dancing p lace within 
the meaning of Sec. 617.42. 

The facts stu ted show that the boat will be a place which has com­
municat ion between the public dancing place and the room in which t he 
3.2 beer will be sold. So, if 3.2 beer is intoxicating liquor with in the mean­
ing of Sec. 6J7.46, such public dancing place could not be licensed. The 
term 4i intox icating liquor," according to Sec. 617.42, means a beverage 
conta ining one-half of one per cent or more by volume of a lcohol. The 
question whether the beverage is intoxicating under that definition is one of 
fact. 

Hennepin County Attorney. 

October 28, 1948. 

75 

CHARLES E. HOUSTO N, 
Assistant Attorney Gene,ra l. 

217-F-4 

Sale-OfT sale--Hours-3.2 beer may not be sold 01Y sale between the hours 
of one a. m. and seven a . m. on lmy day except S unday, and between 
the hours of two a. m. <md 12 m. on an y Sunday- 1\{. S. A. 340.021. 

Question 

"May the holder of an on and off sale 3.2 beer license sell beer off 
sale betwcen the hours of 1 :00 a. m. a nd 7 n. m. on week days and 
between t he hours of 2 :00 a. m. and 12 p . m . on Sundays?" 

Opinion 

Laws 1939, Chapte r 402, is entitled "A n act r elating to the closing 
. hours for the on sale of non-intoxicating malt liquors." The body of the 
Rct makes no ref erence to the on sale of such liquors. It reads: 

"No non-intoxicating malt liquors containing from one-half of one 
pel' cent by volume or 3.2 per cent of a lcohol by weight shall be sold in 
this state bctween the hours of 1:00 A. M. and 7:00 A. M. on a ny day 
except Sunday, and between the hours of 2 :00 A. M. and 12:00 M. on 
any Sunday.1I 

This statute now appears as M. S. A. § 340.021. As contnined in the 
Minnesota Statutes, no reference is made to the title of the act which 
limits its operation to the sale of beer on sale. 
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M. S. A. 340.021 is headed "Closing hours for sale of non-intoxicating 
liquors." Then foHows t he lang uage as stated. 

In an opinion dated May 8, 1939, (Opinion No. 162, Attorney General 's 
Report for 1940) it was held that this 1939 act was limited by its title to the 
on sale of non-intoxicating malt liquors, and that it did not affect the c10sing 
hours as to off sale non-intoxicating malt liquors . This opinion was ren­
dered before t he adoption of the 1945 law hereinafter referred to and before 
the decision of the court in the case next herein cited. Clearly this opinioJ'l. 
was right when it was rendered. 

The question arises whether that opinion should now be changed on 
account of t he position taken by our court in the case of State ex ret 
Bergin v. Was hburn, 28 N. W . 2d 652. That. opinion refers to t he act 
approved Mal'ch 8, 1945, and cited in the preface to M. S. A. Vol. 3, page 
III. That statute reads as follows, which language was quoted by the court 
in the opinion last cited: 

uThe compilation and revision of the general statutes of the state 
of Minnesota of a general and permanent nature, prepared by the 
revisor of statu tes under the provisions of Laws ] 943, Chapter 545, and 
filed in the office of the secretary of state on December 28, 1944, is 
hereby adopted and enacted as the 'Minnesota Revised Statutes'." 

Then the court goes on to say: 

"The statute thus adopted and enacted as the 'Minnesota Revised 
Statutes' must be given effect as 'the latest expression of the legislative 
will'." 

The statutes as adopted in 1945 apply to bot h the sale of 3.2 beer at on 
sale and off sale. Until the Supreme Court shall modify the effect of t he 
case above cited, M. S. A. 340.021, which contains no reference limiting it 
to the on sale of beer, must be given effect as it appears in the Minnesota 
Statutes under the ruling of the case cited. 

F ollowing the decision in the Washburn case, it would appear t hat t he 
off sale of 3.2 beer is prohibited between t he hours stated. 

76 

Le Center Village Attorney. 

July 15, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

217.F 

Sale-School-Within ]500 feet of a dosed public school building- M. S. 
1945 § 340.72. 

Question 

In view of M. S. 1945, Sec. 340.72, which prohibits t he sale of intoxica­
ting liquors within 1600 f eet of a public school outside a municipality, is 
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the sale of 3.2 beer within this distance from a school which has been 
closed tor several years prohibited., 

Opinion 

If the school building referred to in your Question has been closed for 
several years, it cannot in our opinion be considered a school within the 
meaning of M. S. 1945, Sec. 340.72, and for that reason the section under 
consideration is not applicable. 

Commissioner of Education. 

April 19, 1947. 

77 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

217-F 

Sale-Sundays-Hours for sale of beer-Village may adopt ordinance to 
prohibit sa le of beer on Sundays and make same effective during the 
life of outstanding licenses. 

Facts 

An ordinance of the village of Donaldson permits the sale of beer on 
Sunday afternoons. Beer licenses are issued on J anuary 1 to axpil'e on the 
follOWing December 31. It is proposed that the present ordinance be 
amended so a s to prohibit the sale of beer on Sundays. 

Question 

Can the council put such amended ordinance into effect at once after its 
adoption and publication, or would the enforcement thereof have to be 
delayed until January 1 when new licenses are issued? 

Opinion 

The holder of a beer license has no vested right which would be impaired 
by a change in the terms of the ordinance as respects the hours of sale. 
It is my opinion that the village may prohibit the sale of beer on Sundays 
and make the ordinance effective immediately notwithstanding there are 
outstanding beer 1icenses. 

See Ruppert v. County of Scott, 28 N. W. 2d 642. 

I call your attention to the following quotation from 17 Ruling Case 
Law 474, Sec. 6: 

II ••• Following the general principle that a license is not a con­
tract, it is clear that it does not in itself cr eate any vested right, or 
permanent right, and that free lat itude is reserved by the legislature 
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to impose new or a dditional burdens on the licensee, or to alter the 
license, or to revoke or annul it . ••• " 

RALPH A. STONE, 
Assistant Attorney General. 

Attorney for Village of Donaldson. 

September 8, 1947. 217-F 

MILITARY 

SOLDIERS AND SAILORS 

78 
Reserve officers-Military leave without pay-M. S. A. 192.261. 

Facta 

"The City of Duluth has a number of civil service employees hold­
ing reserve commissions in the various reserve components of the 
armed forces . Under t he present program of expansion of the armed 
forces of t he Uni ted States, the United States Army has inaugurated 
a campa ign to solicit reserve officers to voluntarily enter upon active 
duty with the Anny for periods normally of three years. Under this 
voluntary plan the Reserve Officer is solicited informally to accept 
active duty status and if he assents, then he is ordered to active duty in 
the same manner as though called regardless of desire on his part. 
It is considered that if this voluntary program should f ail due .to a lack 
of volunteer s, the Army wi1l then order reserve officers to active duty 
regardless of t heir desires. 

HThe Civil Service Commission of the City of Duluth has inquired 
of this Department as to the status of these civil service employees if 
can ed to active duty, whether under the voluntary plan or whether 
ordered to active duty r egardless of desi re on their part." 

Questions 

" 1. If a civil service employee of the City of Duluth holding a 
reserve commission in the Army of the United States is called to active 
duty under the voluntary plan mentioned above, will his civil service 
rights and status be protected under the provisions of 1945 Minnesota 
Statutes, Section 192.26 and Section 192.261, or any other Jaws of the 
State of Minnesota applicable thereto? 

"2. If a civil service employee of the City of Duluth holding a 
reserve commission in the Army of the United Sta tes is called to a ctive 
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duty regardless of his desire in the matter, will his civil service 
Tights and status be protected under the provis ions of 1945 Minnesota 
Statutes, Section 192.26 and Section 192.2G1, or any other laws of the 
State of Minnesota applicable thereto." 

Opinion 

Your questions differentiate between a reserve officer who is called to 
act\ve du ty under what you term "a voluntary plan" and a reserve officer 
who is called to active duty regardless of his desire in the matter. It is my 
understanding that, under Section 37a of the National Defense Act, a 
reserve officer may not be called for active duty for more than fifteen days 
in any calendar year without his own consent except in time of national 
emergency expressly declared by Congress. To the best of my information, 
there is not now any national emergency so declared by Congress. There 
seems to us no basis then for differentiating between reserve officers on the 
basis of their call to active duty. It is possible, in rare instances, that a 
reserve officer who has not attained his twenty-sixth birthday may be 
inducted under the Selective Service Act of 1948, in which case he would, 
for our purposes, be in the same class as any other inductee. Therefore 
our answer will apply alike to all reserve officers ordered to duty. 

As we understand your question, it is directed to the status of reserve 
officers who are called to active duty f or a period in excess of fifteen days. 
Hence, M. S. A" Sec. 192.26 does not apply. The applicable provision of 
law is M. S. A., Sec. 192.261. Subd. 1 thereof provides: 

"Subject to the conditions hereinafter prescl'ibed, any officer or em­
ployee of the state or of any political s ubdivision, municipal corpora­
tion, or other public agency of the state who engages in active service 
in time of war or other emergency declared by proper authority in any 
of the military or naval forces of the state or of the United States for 
which leave is not otherwise allowed by law shall be entitled to leave 
of absence from his public office or employment without pay during 
such service, with right of reinstatement as hereinafter provided. This 
shall not be construed to preclude the a l10wance of leave with pay for 
such service to any person entitled thereto under section 192.26." 

The test to apply here is: Is the reserve officer engaging "in active service 
in time of war or other emergency declared by proper authority?" As we 
have stated, we are not informed of the existence of any Uother emergency 
declared by proper authority," There remains the first condition, Uactive 
service in time of war." Peace has not as yet been concluded with the 
nations with whom a state of war with the United States was declared to 
exist on December 7,1941. It follows then, until such time as the provisions 
of M. S. A. , Sec. 192.261, may be amended or repealed or until a state of war 
no longer exists, that a reserve officer, otherwise eligible, who is caBed to 
active duty with military 01" naval forces of the United States, is placed by 
operation of law on a leave of absence without pay from his public office or 
employment during such service with right of reinstatement as provided 
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by M. S. A., Sec. 192.261, Subd. 2, and right to other privileges provided by 

law for persons on such leave of absence. This answers your questions. 

Duluth City Attorney. 

October 6, 1948. 

VETERANS' PREFERENCE 

79 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

310-H-I-A 

Benefits-Period within which service will entitle ex-servicemen of World 
War II otherwise eligible to benefits under Veterans' Preference Law 

begins December 7, 1941, and ends December 31, 1946, both dates inclu­

sive- Minn. Stat. 1945, § § 197.45-197.47. 

Question 

You ask: With reference to World War II, what are the first and last 

dates of the period within which service will entitle ex-servicemen of that 

war otherwise eligible to the rights and privileges of the Veterans' Prefer­

ence Low (Minn. Stat. 1945, § § 197.45-197.(7)? 

Opinion 

The Attorney General over a period of many years in passing upon 

s imilar questions with reference to the other conflicts enumerated in the 

Veterans' Preference Law has uniformly construed the law to refer to 

periods of actual hostilities . Applying this long-established construction to 

the problem submitted by you, we find that Congress has recognized that 

actual hostilities commenced on December 7, 1941 (See Public Laws, Chap­

ter 329, 77t h Congress, First Session), that the President by proclamation 

declared hostilities to have ceased on December 31, 1946, and that the per iod 
within which service will entitle ex-servicemen of World War II, otherwise 

eligible t o the rights and privileges of the Veterans' Preference Law, is 

the period commencing on December 7, 1941, and ending on December 31, 

1946, both dates inclusive. 

Duluth City Attorney. 

May 12, 1948. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

iii 
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80 
Merchant marine-Member of merchant marine not 8 veteran within mea-;; . 

ing of M . S. 1945, § 197.45. 

Question 

Whether a member of the merchant marine is entitled to the veteran's 
preference provided for by Minnesota Statutes 1945, § 197.45. 

Opinion 

Section 197.46 defines "veteran" to include any man or woman honor­
ably discharged from the army. navy. marine corps, or women's auxiliary 
army corps of the United States. 

It is our opinion that these components of the armed forces do not 
include seamen of t he merchant marine. Cf. American Law of Veterans, 
§ 8, § 264. 

81 

Albert Lea City Attorney. 

April 21, 1948. 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

85-A 

Reduction of force- Transfer of departments-M. S. 1945, § § 197.45-197.46 . 

Facts 

For ten or twelve years prior to 1947, X, an honorably discharged 
veteran of World \Var I, was employed by the city of Virginia as a watch­
man. His place of employment during the first few years was at the 
Virginia Airport. Subsequently, h is place of employment was transferred 
to the Virginia municipal golf course where he continued to perform duties 
as watchman until his separation. In April, 1947, the city council of Vir­
g inia adopted the following resolution : 

"RESOLVED, by the city council of the City of Virginia, that 

"WHEREAS, in order to curtail expenses, the City Council of the 
City of Virginia has determined that the Park Commission of the City 
of Virginia shall assume possession, superviSion, and maintenance of 
the municipal golf course located in this city, 

"NOW THEREFORE, BE IT RESOLVED, by the City Council of 
the City of Virginia that the Park Commission of the City of Virginia 
is hereby directed to assume t he possession, supervision, and mainte­
nance thereof, and the Mayor and City Clerk of the City of Virginia a re 
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hereby directed to transf er the sum of Fifteen Thousand Dollars ($15.-
000.00) from the general fund to said Park Commiss ion for the 
supervision and maintenance of said municipal golf course for the period 
of one year from t he date of this r esolution. Said Park Comlnission is 
fUl"ther directed that any and alL income collected by said Park Commis­
sion at said golf course may be kept f or the purpose of defraying costs 
of supervis ion and maintenance." 

Thereafter the pa rk commiss ion abolished all watchmen's jobs. 

Question 

Whether or not X has preference over non-veterans who are employed 
as watchmen by the city at places other than the golf course. 

Opinion 

We assume the transfer of the management of the golf course to the 
park commission and the s ubsequent aboli t ion of all watchmen's jobs was 
done in good faith and was not designed to evade the soldiers' preference 
laws, Minnesota Statutes 1945, Sections 197.45-197.46. 

]f X is to be treated in the same category a s the other wutchmen of the 
city, the principles of law applicable are clearly set forth in State ex reI. 
Boyd v. Matson, 155 1\1inn. 137, and State ex reI. Evens v. City of Duluth, 
195 Minn. 563. Sec a lso opinion of attorney general dated March 7, 1946, 
copy of which is enclosed. 

Whether or no t X can be treated in the same category a s other watch­
men depends largely upon the characterization of facts, and in the event of 
a contes t will depend upon the evidence presented in t he particular case. 
Consequently, thi s opinion is of necess ity limi ted to the particular facts 
disclosed in your inquiry. 

We assume that until the resolu tion of the city council X was an 
employee of the city as a unit, subject to assignment to various departments 
of the city, rather tha n an employee of any department thereof. The ques­
tion is whether X's status is changed by virtue of the resolution passed by 
the city council. 

The park commiss ion is created by Chapter XI of the Virginia charter. 
It consists of five members appointed for a term of five years by the 
mayor, subject to the approval of the council (Section 201, Home Rule 
Charter , City of Virginia, 1926). The commission shall appoint such 
employees a s it deems necessary (Section 203, ibid). The commission has 
its own seal, and the pres ident is to sign all contracts and orders for the 
payment of money (Sections 204, 205, ibid). It has exclusive power ' over 
the system of public parks and parkways (Section 214, ibid) . 

It would seem clear from t he above sections of the charter that the park 
commission, in the exercise of its charter powers, is an employing unit 
separate and dis tinct from t he other departments of the cit y. 
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This raises the question of whether these charter provisions apply t o 
the commission's operation of the golf course. In this connection it should 
be noted that the commission's exclusive management and control powers 
apply to the park fund and all lands which may be acquired for parks or 
parkways (Section 211, ibid). Land for park purposes may be acquired by 
the commission by gift , devise, purchase, or condemnation (Section 212, 
ibid). The city council may. by resolution, set aside any street or avenue 
or section t hereof as a parkway and place the same under the supervision 
of the commission for such specific and limited purposes as may be named 
in the resolution (Section 213, ibid), 

If the golf course were acquh'ed by the park commission as a part of 
the parkway system , then X, at the time of the t ransfer, would have become 
an employee of the park commission as distinguished from an employee of 
the city. However, it would seem that the golf course was not incorporated 
into the park system. The golf course had, in the past, been maintained 
separately from the park system, and the resolution a dopted April 1, 1947, 
does not purport to transfer the golf course to the commission to be incor­
porated into the park system of the city. The appropriation to the commis­
sion is not to be paid into the park fund created by section 128 of the city 
charter but is specifically earmarked for costs of operation of the golf 
course and income received therefrom is subject to the same limitation. The 
employees of the city assigned to the golf course will be paid from those 
funds . The employees of the park commiss ion are paid from the park fund 
created by section 128. There appears to have been no act on the part of 
the park commission to incorporate the golf course into the park system and 
thus bring it within the exclusive control of the commission. 

It is, therefore, our opinion that the park commission, in operating the 
g olf course, does not have the broad and exclusive charter powers which 
attache's to its operation of the park system, and which inc1udes the au­
thority to hire and fire employees in its own name. What powers the 
commission has over the golf course arise from the delegation by the 
counci l, and are not derived from the charter. Consequently, it is our 
opinion that the transfer of the golf course to the park commission did not 
affect t he status of X as an employee of the city, and that he is ent itled to 
such preference over other watchmen employed by the city a s would be the 
case had no transfer occurred. 

Virginia City Attorney. 

September 9, 1947. 

VETERANS 

82 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

85-A 

Records-Necessary number of certified copies of discharge to be provided 
- L. 1947- C. 169. 



142 MUNICIPALITIES 

Facts and Question 

"The act (Laws 1947, Chapter 169) is so drawn that by its language 
it embraces the issuance of a given document in the singular, that is, it 
pl'ovides for but one of such documents fee free to t he veteran applicant. 
The Register of Deeds poses the question wbether he might run into 
difficulties if n veteran applied for two, three, or more certified copies 
of given documents . The Clerk of the District Court is likewise inter­
ested in this question for his guidance. Both officials want to be assured 
that in event t hat they issue more t han one document under their cer­
tificate that they will have no difficulty in obtaining payment therefore 
on making their claim to the County Board. Both officials f eel that 
when the request is made of them for certified copies of documents in 
excess of one, particularly, that either a service officer or an authorized 
employee of the veterans' administration should provide advice that a 
number greater than one of such certified documents is required to 
assist a veteran in presenting his claim in a proper, due and legal 
manner." 

Opinion 

Minnesota Stntutes 1945, Section 197.63, subdivision 1, as amended by 
Laws 1947, Chapter 169, provides, among other things, that upon r equest of 
a veteran "a certi fi ed copy" of his discharge shall be furni shed him without 
charge. Subdivision 2, ibid, provides that when the salary of the officer 
issuing such "a certified copy" consists wholly or in part of f ees, the county 
board is directed to pay the fee. 

The canon of construction recognized in this state is that the singular 
includes the plural, · unless such a construction would be inconsistent with 
t he manifest intent of the legislature. Section 645.08. 

It is therefore our opinion that the veteran should be supplied with 
sufficient number of certified copies of discharge so that he may properly 
file a claim for veterans benefits, and in a proper case the officer issuing 
such certified copies is entitled to payment of his fees from the county. 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

Lake of the Woods County Attorney. 

May 20, 1947. 

MUNICIPALITIES 

AERONAUTICS 

83 

310 

Airports-County-Expenditure for airports to be paid from county general 
revenue fund-MS 1945, § 360 .037, subd.1. Funds-Transfer-Borrowing 
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- MS 1945, § 375.18, subd. 7; § 385.32. Tax levy-Limitation- MS 1945, 
§ 275.09, as amended by L. 1947. C. 268. Levy may be made before 
July meeting-MS 1945, § 275.03. Warrants issued in anticipation of tax 
collection- MS 1945, § 475.22. 

Facts and Question 1 

You state that the county wishes to acquire land for an airport; th~t at 
present there are not sufficient moneys in the county general revenue fund 
to pay for the acquis ition of the land. You state that there may be a 
surplus in the county welfare fund and inquire whether s uch surpws may be 
used for t he acquisition of the land in question. 

Opinion 

The Minnesota Airports Act provides that expenditures by counties for 
airport purposes shall be made out of the general revenue fund only. 
M. S. 1945, § 360.037, subd. 1. 

I call your attention, however, to M. S. 1945, § 375.18, subd. 7, which 
provides as follows: 

"The county board of each county shall have power: 

• • • • • 
01(7) To transfer by unanimous vote any surplus beyond th@ 

needs of the current yenr in any county fund to any other such fund to 
supply a deficiency therein, except in counties having over 75,000 
inhabitants; ••• ," 

It is our opinion that, if the county board found that there was a surplus in 
the county welfare fund, it could by unanimous vote transfer that surplus 
to the general revenue fund and theren:iter use such funds for the acquisi­
tion of the land in question. 

I also call yOUI' attention to a possible alternative method provided for 
by M. S. 1945, § 385.32, which provides as follows: 

HWith the approval of the county board and of the county auditor, 
the treasurer of any county, in order to save payment of interest on 
county warrants drawn upon a fund in which there shall be temporarUy 
insufficient money in the treasury to redeem the same, may borrow 
temporarily from any other fund in the county treasury in which there 
is a sufficient balance to care for the needs of such fund and allow a 
temporary loan or transfer to any other fund and the treasurer may 
pay such warrants out of such funds; provided it shall first be deter­
mined t hat the amonnt of such transfer may be returned to the fllDd 
from which borrowed before there is need for same in such fund and, 
in any event, within s ix months; and any such money so transferred 
shall be returned to the fund from which drawn as soon as money shall 
come in to the credit of such fund to which it has been loaned." 
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It should be noted that under § 385.32 the treasurer is authorized to borrow 
only upon the approval of the county board and the county auditor and that 
the section is designed to apply in cases where there is a temporary 
deficiency in one fund. This section also looks toward a repayment to the 
"creditor fund" before there is need for such moneys in that fund and, in 

any event, within six months after the transaction. 

Facts and Question 2 

You state that the prescnt tax levy for the county general revenue 
fund is 5.12 mills, which yielded $84,992.40, and inquire whether the tax 
limitation statu te would permit this levy to be increased. 

Opinion 

M. S. 1945, § 275.09, as amended by L. 1947, C. 268, provides that the 
rate of tax for county purposes shall be such amount as may be levied by 
the county board and in counties with less than 100,000 inhabitants shall 
not exceed 8 mills, subject to certain limitations not applicable to your 
county. 

It is our opinion that the levy for your county general revenue fund 
may be raised to include 8 mills. 

Ques tion 3 

Whether, if the county were to levy a tax for the general revenue 
fund, warrants could be issued in anticipation of tax collection. 

Opinion 

It is our opinion that warrants in anticipation of tax collect ion may be 
issued after a tax has been levied. This is, however, subject to M. S. 1945, 
§ 475.22, which prohibits the issuance of 8uch warrants in an amount in 
excess of the average amount actually received in tax collections on the levy 
for the three previous calendar years plus 10 0/0 . 

Question 4 

Whether a tax levy for the general revenue fund could be made prior 
to the July meeting of the county board. 

Opinion 

M. S. 1945, § 275.03 provides that the county taxes shall be levied by 
the board at its July meeting. It is our opinion that the fixing of the July 
meeting is directory only, and not mandatory, and that, therefore, the 
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county could prior to the July meeting levy taxes Ior the county general 
revenue fund . 

Freeborn County Attorney. 
April 20, 1948. 

BIDS AND CONTRACTS 

84 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

234-B 51D-D 

Advertising-Counties-lU ust advertise for bids on contracts mentioned in 
MSA Sec. 375.21, jf they have a population of less than 75.000 where 
the contract exceeds $1,000. L. 1947, C. 138, by necessar y implication. 
repealed MS, Sec. ]64.22 and 160.39 80 far as sections apply to counties, 
but did not repeal those sections in their application to other municipal 
corporations. 

Fael.8 

M. S., Sec. 164.22, prohibits a county, town, village or city of the fourth 
class from entering into a contract for the construction of a bridge where 
the contract price of the bridge exceeds $500 without advertiSing for bids 
as therein provided. 

Sec. 160.39 prohibits a county or town f rom contr acting for the con­
struction or improvement of a road where the contract price exceeds $500 
until advertisement for bids has been published as t here provided. 

M. S. A ., Sec. 375.21, (L. 1947, C. 138, Sec. 1) relates to counties having 
a population of less t han 75,000. It prohibits the county from making a 
contract for work or labor, or for the purchase of furnitu re, fixtures or 
other property, or for the construction or, r epair of roads, br idges or build­
ings, the estimated cost or value of which exceeds $1,000 without first adver­
tising for bids in some newspaper of the county. Before amendment the 
dollar limitation was $500 where it is now $1,000. 

Question 

In counties of less than 75,000 population, is it now requir ed that the 
county advertise for bids before entering into a contract where the price 
exceeds $500 (1) for the construction or improvement of any road, and (2) 
for the construction or erection of a bridge? 

Opinion 

In counties of less than 75,000 inhabitants, there is no limitation on 
the power of t he county board to enter into a contract for the construction 
or repair of r oads, or bridges, the estimated cost or value of which does not 
exceed $1,000. But if the estimated cost or value thereof exceeds $1,000, 
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then M. S. A., Sec. 375.21, requires advertisement fo r bids before the con­
tract is made. It appears that so far as the first two cited statutes apply. 
t hey were repea led by necessary implication in so far as they rela t e to 
counties of less than 75,000 inhabitants. But as those statutes apply to 
counties having a population of more than 75,000 inhabitants, and as they 
apply to other municipali t ies and count ies, they arc still in force. There is 
no necessary implica tion of their repeal except as they apply to counties. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

~ublie Examiner. 

June 18. 1947. 707-A-7 

85 
Construction contracts-Liquidated damages for delay in construction­

Stipulation in contract for payment of certain s um per day for each 
day's delay in completing contract 3S liquidated damages is enforcible. 

Facts 

"The Village of Aurora entered into a contract with H. C. T. 
Compan y to seal coat certain streets within the Village, specifications 
of which were on file with the Village. Mr. T. filed surety company 
bond with the ViJIage for the performance of this cont ract . The con­
tract provided as f ollows: 

II 'The contractor f urther covenants and agrees that he will com­
mence work on or before August 15, 1947, and will have t he same com­
pleted iu every r espect to the satisfaction and approval of the Village 
Council, on or before September 1, 1947, it being expressly understood 
and agreed that in cnse of failure on the part of the contractor , for any 
reason, except with the written consent of the Village Council, to 
complete the job on or before t he date aforesaid, and t he party of the 
first part shall have the right to deduct from any money due or which 
may become due the contractor, the amount of ten dollars ($10.00) per 
day for each and every day elnps ing between the time stipulated for 
t he completion. And the actual date of completion, in accordance with 
the terms thereof, or if no money shall be due t he contractor, the 
par ty of the first part shall have t he right to recover said sum ; said 
deduction to be made or said sum to be recovered, not as a penalty but 
as liquidated damages.' 

" The contractor did not complete the work in the time specified, 
but completed it thirty (30) days sabsequent to t he date provided for 
in the contract , and furthermore, he was approximately eight hundred 
sixty (860) some gallons short in the amount of oil he should have put 
on the streets ." 
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Question 

"Whether or not the Village is justified in deducti ng the ten 
dollars ($10.00) per day as provided in the contract, as liquidated dam­
ages for not completing the work in the time s pecified in the contract.1I 

Opinion 

quote the fo llowing from Dunnell's Digest, Vol. 2, title Damages, p. 

H ••• In construction contracts a prOVISion g lvmg liquidated 
damages for each day's delay is an appropriate means of inducing due 
performance, or of giving compensation , in case of failure to perform; 
a nd cou rts give it effect in accordance with its terms. + •• " 

The above quoted language is found in t he case of Robinson v. U. S., 261 
U. S. 486, 488. 

County of Blue Earth v. Bisballe Construction Co., 171 Minn. 20, 213 
N. W. 3D, involved a contract for the construction of a public ditch which 
contained a provision for the payment of $10.00 as liquidated damages for 
each day that the ditch remained uncompleted after the time specified in the 
contract. The court held that a s against t he contrnctor, the stipUlated 
damages may be recovered for delay in completing the work, citing the case 
of Robinson v. U. S. supra. 

I suggest that you read the article on liquidated damages found in 2 
Dunnell 's Digest, Sec. 2536, et seq. 

I ulso refer you to 15 A. J, ti tle Damages, Sec. 249, p. 681, which r 
quote a s follows: 

" In the determination of whether the amount s tipulated for is to 
be regnl'ded as a ' penal ty' or as 'liquidated damages,' the court will 
generally take into consideration its reusonableness-that is, whether 
it bears some reasonable proportion to the loss actually suffered. A 
stipula tion for a sum a s liquidated damages in an amount which is not 
disproportionate to t he damage t hat might probably result from a 
breach of the contract will usually be regarded as one for liquidated 
damages, at leas t unless the actual damages are readily ascertainable 
or the r eal intention of the parties, under the recog nized ru les, shows it 
to be a penalty. But agreements t o pay fixed sums plainly without 
reasonable relation to any probable damage which may follow a breach 
will not be enforced as agreements for liquidated damages . Moreover, 
jf the s um s tipu lated is so large as to be out of a ll proportion to the 
probable or presumptive loss, and is therefore not a fair measur e of the 
damage actually sustained, it will generally be regarded a s a penalty, 
especially where t he actual damage resulting from the breach may be 
readi ly a scertained Ot' where the contract discloses no intention to fix 
the sum as liquidated damages 01' leaves t he intention in t his regard 
in doubt . In other words, the damages stipulated for must be such 
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as to amount to compensation only, and if the principle of compeDsstion 
has been lost sight of, the sum named wi1l be treated as a penalty." 

I do not know what the total amount of the contract was. Therefore 
J can draw no comparison between the amount of liquidated damages speci~ 

tied and the amount of the contract. It would be impossible to say definitely 
whether the village was justified in deducting the $10.00 per day. That 
would be a question for the court. The Council, however, is not obliged to 
waive this provision of the contract, nnd may make the deduction and let 
the matter go to court for decision if the contractor is so advised. 

86 

Attorney for Vi1lage of Aurora. 

November 14, 1947. 

RALPH A. STONE, 
Assistant Attorney General. 

844-A-3 

Contractor-Payment-Contrador who started work before contract was 
awarded to him and completed the work in accordance with its terms is 
entitled to be paid in accordance with the contract. 

Facts 

"In the issues of November 8th and November 15, 1946, of the 
Hennepin County Review, the official paper for the village of Hopkins, 
appeared a notice for bids stating that 'The Village of Hopkins will 
receive sealed proposals until 7:30 o'clock P. M. November 26, 1945, at 
the village hall for construction of storm sewer mains in Parkridge 
Addition, in said vi1lage, in accordance with plans and specifications . 
which are on file with the village clerk.' The notice also contained the 
usual additional prc:fvisions common to notices for bids. 

uThe minutes of the meeting of November 26, 1945, show that one 
bid was received for the construction of these storm sewers and this 
bid was accept.ed and the village was authorized to enter into a contract 
with the bidder for such construction. 

"There is on file with the village clerk a contract covering this 
storm sewer work between the contractor and the village dated the 
27th day of November, 1945. 

HIt appears that this contractor had another contract with t he 
village for the installation 6f sanitary sewers in the Parkridge area 
and was engaged in this work during the summer of 1945 i that through 
some misunderstanding the contractor actually started construction on 
the storm sewer project prior to the time that his bid for the storm 
sewer was submitted and his storm sewer contract entered into so that 
some portion of the work was done prior to November 26, 1946; that 
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the contractor completed the installation of the storm sewers and that 
t here is due him $10,553.00 for the same according to his bid ; that the 
storm sewer is in and is working satisfactorily and the village is receiv­
ing the benefit of i t but the contractor has not yet been paid for his 
labor and material. 

"The cost of this storm sewer is not to be assessed against bene­
fited property owner s but is to be paid from t he general fund of the 
vi llage and no bonds are to be issued for its construction so that there 
is no particular question involved as to complying with any of the 
laws Tciating to specia l assessments or bond issues. So far as I know 
the only applicable provision of the statutes is that portion of Minnesota 
Stututes 1945, Section 412.21, reading as follows: 'All contracts for the 
purchase of merchandise, materia ls or equipment or for arty kind of 
construction work undel·taken by t he village which require an expendi ­
ture of $100 or more, if not to be paid from road or poll tax, shall be 
let to the lowest responsible bidder , after public notice of the t ime and 
place of receiving bids'." 

Question 

'Whether t he fact t hat the contractor began the work before the contract 
was actuully let to him would make it illegal to pay him t he balance of the 
contract price. 

Opinion 

I think the bala nce due under the contract may legal1y be paid. The 
fact that the work was commenced before the contract was awarded is a 
mere irregularity which would not deprive the contractor of his right to 
compensation upon complet ing the contract thereafter awarded to him. 

Hopkins Village Attorney. 

February 20, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

707-C 

CHARTER 

87 
Amendments-Proposed-Expending money out of current expense fund 

for purpose of advising people as to provis ions of the proposed amend­
ments. 

Question 

"May t he City of Minneapolis spend money out of its current 
expense fund for the purpose of advising the people in the city as to 
the provisions of the proposed amendment to the city charter? • •• " 
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Opinion 

In searching for court decisions by which to determine the validity of 

the expenditure of public funds by n city council for the purpose of advising 

t he people of the city as to the provisions of a proposed amendment to their 
city charter in addi tion to the publication thereof required by the constitu­

tion, we have found the following cases in which the facts appear to be 
analogous to those in t he matter which you submit for an opinion. 

In the case of E lsennu v. City of Chicago, 165 N. E . 129, the supreme 

court of ll1inois held that no statutory provision requires a campaign for 

the discussion of the merits of the proposed bond issue at public expense 

and that the ordinance appropriatin(f money therefor is unauthorized and 
void. The court said: 

.. • • • The conduct of a campaign, before an election, for the 

purpose of exerting an influence upon the voters, is not the exercise of 

an authorized municipal function and hence is not a corporate purpose 
of t he municipality ...... 

Hln State v. Superior Court, 93 Wash. 267, it was held that a port 
dist rict in the nature of a municipal corporation had no implied 

authority to spend money in a political campaign to defeat, on a 

referendum, an act increasing the number of port commissioners and 
limiting the bonded indebtedness of port districts." 

In the case of Mines v. Del Valle, 201 Cal. 273, t he supreme court of 
Culiforniu decided that public se rvice commissioners could not use municipal 
electric plant funds to secure a favorable vote in an election on a bond issue 
because neccssary to correct misinformation. 

In the first case above cited, it was admitted that t he advertising did 
not purport to be an impartial statcment of facts for informat ion of the 
voters but was used to induce voters to act favorably upon the bond issues. 
Whether the court would have decided the case differently if city funds 
had been used solely for the purpose of circulating an impartinl statement 
of facts cannot be definitely determined from its decis ion. 

However, in this state the only authorized public expenditure under the 
state constitution and statutes in the matter of publicity in connection with 
the submission of a proposed charter amendment to the people is for the 
publicat ion of such amendment once a week for four weeks in nt least one 
newspaper of genera l circulation in the city. The legality of expending 
public funds for publicizing a proposed amendment beyond the constitutional 
and statutory author ity for the publication of the entire proposed amend­
ment itself in a newspaper of general circulation even if impartial informa­
tion alone is used is, in my opinion, of such a doubtful nature that the 
A ttol'lley General is not justified in holding that the proposed expenditure of 
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public money in the matter of impartially advising the electorate with refer­
ence to proposed charter provisions submitted to the voters would be valid. 

88 

Minneapolis City Attorney. 

November 22, 1948. 

J. A. A. BURNQU1ST, 
Attorney General. 

58-C 

Amendment-Submission-To voters at the next election-Charter commis­
sion-Not necessary to resubmit proposed amendment to city coundl 
due to failure to publish notice required by statut&-MSA, § § 410.10, 
410.12. State Const., Art. IV, § 36. 

Question No. 1 

Whether the proposed amendment numbered 11 submitted to the Mayor 
of Minneapolis by the City Charter Commission on July 30, 1948, and by him 
on the same date to the city council may be voted upon at the general state 
election on November 2 next or whether the 90 day provision of the statute 
requires that it must be submitted prior to that date or some time prior to 
October 28. . 

Opinion No. 1 

Unless otherwise noted, section references herein made are to those in 
Minnesota Statutes Annotated. 

Section 410 .12 provides that : 

"Amendments shall be submitted as in the case of the original 
charler * * * ." 
The State Constitution, Article IV, Section 36, provides for the accep­

tance of the proposed amendment "by three-fifths of the qualified voters of 
such city or vi1lage voting at the next election and not otherwise; * * •. " 

Section 410.10 contains the provisions with reference to the submission 
to the voters of the original charter. As above stated, Section 410.12 
requires charter amendments to be submitted as in the case of the original 
charter. Therefore, the provisions of Section 410.10 apply to the submission 
of amendments as well as to the original charter. 

The material provisions in Section 410.10 read as follows : 

"Upon delivery of such draft, the council or other governing body 
of the city or village shall cause the proposed charter to be submitted 
at the next general election thereafter occurring in the city or village 
within six months after the delivery of such draft, and if there is no 
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general city or village election occurring in the city or village within 
six months after the delivery of such draft, then the council or other 
governing body of the city or village shall cause the proposed charter 
to be submitted at a special election to be held within 90 days aiter the 
delivery of such draft. The councilor other governing body may call a 
special election for that purpose only at any time. If the election is held 
at the same time with the general election, the voting places and election 
officers shall be the samc for both elections. • •• " 

Section 410.10 was originally Laws 1899, Chapter 351, Section 4. It has 
s ince been amended from time to time but is now in the form above quoted. 

Laws 1899, Chapter 351, Section 4, as amended by Laws 1901, Chapter 
~{23, providing for the submission of a proposed new charter at a general 
01' s pecial election was held to be constitutional in State ex reI. Nichols v. 
Kiewel, 86 Minn. 136. The relator's contention was that as the constitution 
provides for the submission to the voters of a proposed charter "at the next 
election" after the submission of a proposed chart~r amendment to the chief 
magistrate of a city, the only election at which a proposed charter could be 
voted upon was the next regular municipal election, and that the words "at 
the next election thereafter" of the Constitution could not' be given a con­
struction permitting special elections. 

The Supreme Court in that case said: 

"The ques tion is not free from doubt, but we are of the opinion that 
the constitutional mandate in question was intended, not to limit the 
power of the legislature to regulate the manner of submitting the 
charter, but to speed its submission· ••. " 

As Section 410.10 is a continuation of Laws 1899, Chapter 351, Section 
4, as modified by amendments for the purpose of regulating the manner of 
submitting the proposed charter, and is also by Section 410.12 made appli­
cable to proposed charter amendments , we are justified in assuming that the 
Supreme Court would uphold the constitutionality of Section 410.10 for the 
same reasons that it held Laws 1899, Chapter 351, Section 4, as amended, 
constit utional in 1902. 

The answer to your question must, theref ore, depend upon the interpre­
tation given the provisions of Section 410.10. 

There are several cases, such as State ex reI. Lowe v. Barlow, 129 Minn. 
181; State ex reI. Andrews v. Beach, 155 Minn. 33; and Godward v. City of 
Minneapolis, 190 Minn. 51 , which assume the constitutionality of submitting 
such a proposed charter amendment as is here involved at a general state 
election held in November of even-numbered years within six months of the 
delivery of s uch amendment to the chief magistrate of the city. 

It is, therefore, my opinion t hat the submission of the proposed amend­
ment in question at the November 2, 1948, ~lection would be valid, and, 
under the decision in Godward v. City oJ Minneapolis, above cited, the 
charter amendment would be considered approved if three-fifths of those 
voting thereon voted in favor of its acceptance. 
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In view of the fact that there is no general city election, as distinguished 
from a general state election, in the city within s ix months after the 
delivery of the proposed amendment to the Mayor of the city. one provis ion 
of Section 410.10 authorizes t he submission of the proposed charter amend­
ment at a special election within 90 days after its delivery to t he Mayor. 
As the two above-mentioned provis ions appear to be somewhat in conflict 
but both methods arc authorized, it is my opinion that the city council 
has the authority to use its discretion in the matter of selecting the time of 
holding the election upon the charter amendment. In doing so, it is a ssumed 
that the council will weigh the need for early submission thereof against 
the a dditional expense incident to a special election and consider such other 
matters as may be material. In any circumst..'lnces, 1 believe that the law 
requires submission of t he proposed amendment not later than th e next 
general state election . 

Question No. 2 

Whether there is any fur ther duty on t he part of the Charter Commis­
sion by way of r esubmitting the amendment to the Mayor and any duty on 
the part of the Mayor to res ubmit it to the city counci l. 

Opinion No. 2 

Tn the case of State ex reI. Andrews v. Beach, the court sa id: 

UThe duty to s ubmit them (charter amendments) is not at an end 
because respondents did not comply and no longer can comply with the 
directions of the statute. 1t is within their power at any time to call a 
specia l election and lay amendments before the people for ratification 
or rejection." 

In my opinion, as the charter amendment has a lready been delivered to 
the Mayor and the city council , and, as the duty of the city council to submi t 
the proposed amendment to the people for thei r vote thereon continues 
until performed, it would not appeal' necessary to have the proposed amend­
ment resubmitted by the Charter Commiss ion to either t he Mayor or t he 
city counci1. 

89 

Minneapolis City Attorney. 

August 25, 1948. 

J. A. A. BURNQUIST, 
Attorney General. 

58-C 

Amendment-Taxation and finance-To provide for imposition of a gradu­
ated income tax-MSA § § 205.78, 410.10. Minn. Const., Art. 4 § 3. 
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Question 

As to power of the City of Minneapolis to amend its home rule charter 
to provide for the imposition of a graduated income tax. 

Opinion 

There is no decision of our supreme court on the right of a Minnesota 
city to adopt a graduated income tax through amending its charter or by an 
ordinance of the city counci l. Our attention has been called to no city where 
such a tax is imposed by a city charter or ordinance in Minnesota or else­
where. It is therefore impossible to say definitely what the position of our 
courts will be. 

The purpose of this opinion is to call attention to the legislative powers 
of a home rule charter city under our statutes, constitution and court deci­
sions and to the decisions of courts of other states concerning the legality 
of measures of a somewhat similar character, as well as to state the legal 
objections that can be made to the proposed amendment in the form in 
which it has been submitted to this office. 

There are no Minnesota statutes which expressly limit the power of 
municipalities to impose taxes of the type here considered. The court said 
in Board of Education of City of Minneapolis v. Erickson, 209 Minn. 39, 
that "until the legislature has acted to create a lack of harmony between its 
law and the provisions of the charter, the legislative power exercised by the 
electorate of Minneapolis has the same force and effect as if exercised by 
the legislature itself." 

A decision in this state applicable to taxation by municipalities is the 
case of Park v. City of Duluth, 134 Minn. 296, which involved the power of a 
home rule city to impose a wheelage tax upon the privilege of using streets. 
In that case the court said: 

" ....... The imposition of such a tax by a city, if authorized by the 
legislative power of the state, is reasonable and lawful, and has quite 
generally been sustained .••• 

"The Constitution and general laws of the state confer upon the 
peopl ~ of a city the power to frame and adopt its own charter. The adop­
tion of such a charter is legislation. The authority which it furnishes to 
city officers is legislative authority. The people of a city in adopting a 
charter have not power to leg islate upon all subjects, but as to matters 
of municipal concern they have all the legislative power possessed by 
the legislature of the state, save as such power is expressly or impliedly 
withheld .••• " (Boldface supplied) 

However, in the case of State ex reI. Oliver Iron Mining Co. v. City of 
Ely. 129 Minn. 40, our supreme court held that the power of taxation is not 
inher ent in municipal corporations which have only the power in respect to 
taxation which has been granted to them by the constitution or the statutes. 
In Minnesota there is rio expressed statutory authority for municipalities to 
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levy taxes of the type here considered. It is for that reason, I assume, that 
it is now proposed to amend the city charter so as to provide for the imposi­
tion of a tax of t hat nature. 

It, therefore , becomes necessary to cons ider the question as to whether 
a graduated income tax amendment can be legally adopted by the city at 
this time when there is in effect a state g raduated income tax. As hereto­
fore stated, a power to cnact a tax of that kind has not been expressly 
grunted to a city eit her by the Minnesota cons titution or any of its statutes. 
The enactment by the stote of such a g raduated income tax law may. there­
f ore, be construed by t he court as an implication t hat our municipalities 
do not have t he authori ty to amend thei r charters to impose such a tax until 
the graduated income tax enacted by t he state is no longer in force or 
municipalities t hrough legislation are expressly g ranted the power to enact 
that type of a tax. 

The most recent cuse to which my attention has been called is the 
Carter Carburetor case in the State of Missouri, 203 SW 2d 438, decided on 
June 9, ] 947, on which a reheuring was denied on July 6, 1947. In t he city 
charter of St. Louis, authority was g iven to t he city council to enact any 
form of tax on any subject or any object w'ithin its discretion. Notwi th~ 
standing such broad power, the supl'eme court of Missouri held that the 
enactment of an income tax by the city was invalid, holding that in t he 
State of Missouri the taxing power is exercised solely by the general assem· 
bly, except when it grants the power to municipaJities. 

In the 19,17 session of our legislature, two laws were enacted, one of 
which expressly granted to t he voters of the City of Minneapol is the righ t 
to vote on t he question of imposing a one per cent gross income tax, and the 
other, t he right to the city council t.o s ubmit to t he people the question as to 
whether a wheelage tax should be adopted. Such authority, J assume, was 
conferred upon Minneapolis largely on the theory that without such legisla· 
tion it did not have the power to impose taxes of t hat nature. 

In the State of Pennsylvania, t he stnte has specifically provided by law 
that a municipali ty may levy any tax which has not been imposed by the 
state. However, if subsequent to the enactment of a tax by a municipality 
t he state invades the same field, the municipal tax automat ically is suspen­
ded. Therefore, the Dutcher v. City of Philadelphia case, 6 A . 2d, page 298, 
upholding the income tax imposed by tha t city, would not be an authority in 
support of such a tax by the City of Minneapolis . In Ohio, the cases of 
State ex reI. Zielonks v. Cnrrel. 99 Ohio State 220, 124 N. E. 134; City of 
Cincinnati v. American Telephone and Telegraph Company, 112 Ohio State 
493,147 N. E . 806 ; and the case of Firestone v. City of Cambridge, 113 Ohio 
State 67, hold specifica lly that if the state has already imposed a tax of a 
particular kind, t here exists an implication that a municipality may not levy 
a similar tax. 

Therefore, if our supreme cour t should follow above cited decisions, it 
would find the proposed grndua ted inco me tax amendment invalid for it 
would hold that a state having enacted a form of tax has t hereby preempted 
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the field for t hat kind of a tax unless otherwise provided by law; that a 
graduated income tax in effect as a state tax if enacted by a municipality 
would reduce to some extent the income tax paid to the state and could, 
therefore, be considered as an invasion of the state's field of taxation; and 
that as the graduated income tax amendment now proposed for your city 
affects not only citizens who res ide in the City of Minneapolis, but other 
citizens within the State of Minnesota, as well as those outside of its 
limits, the tax is not one of purely local concern. 

It is a lso clear t hat the proposed income tax amendment as now 
framed is subject to a variety of legal objections which may require the 
courts to find it invalid and to some of which reference is hereinafter made. 

The proposed amendment provides for the computation of taxable 
income on returns under the federal income tax law. The proposed Minne­
apolis income tax, if adopted, will, therefore, vary according to the changes 
in the federal law from time to time. Such a provis ion would in a sense be a 
delegation to Congress of the right to legislate in the matter of certain 
f eatures of the city tax law. No city has the power to transfer to the 
f ederal governmen t or any of its agencies the power to determine what 
taxes arc to be imposed by it for its own municipal purposes. 

Under Section 1 (e), trusts, except those taxable as corporations, how­
ever created, by residents or nonresidents 01' by foreign or domestic corpora­
tions, will be taxed. The wording in connection with the imposition of this 
tax on trusts appeal's to be so broad and indefinite that the provision for 
such a tax mig ht for that reason be construed by the courts as null and void. 

If it is in tended by the act to tax a nonresident individual by Section 
2 (b) (3) on t he income earned within the City of Minneapolis, it is difficult 
to see how the proposed amendment would be effective for that purpose. 
If the nonresi dent earns his income in Minneapolis and is entitled, as pro­
vided by Section 2 (b) (3 ), to deduct therefrom the gross income designated 
in Section 2, paragraph 2a, he would be apt to pay no income tax whatso­
ever t o the City of Minneapolis, as it would appear that the amount of the 
gross income he is permitted to subtract from his Minneapolis income would 
always be the same or larger than the income he received from Minneapolis 
sources. 

I assume that in the matter of deductions for dependents a wife was 
intended to be included, but under the f ederal law a wife is not a dependent, 
and unless it is specifically stated that she is to be included among depend­
ents, there would be no deductions so far a s she is concerned. 

Another objection to the proposed amendment is its indefiniteness in 
so far as the tax on corporations is concerned. Section 1 (a) provides for 
the imposition of a tax for the privilege of transacting business within the 
city, while under Section 2, paragraph a, the tax is r ef erred to as a privilege 
and income tax. The language is not clear as to whether a franchise or an 
income tax is imposed on corporations. Ordinarily a tax levied for the 
privilege of doing local business is a franchise tax. Assuming that the tax 
intended to be imposed by the proposed amendment is a franchise tax, such 
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a tnx would be an ad valorem property tax under a Minnesota supreme 
court decision. The imposition of 8:n ad valorem property tax will, of 
course, have effect upon the limits that have been provided in so far as an 
ad valorem tax on property is concerned. 

A provision t hat should be included in all income tax acts is a cut-off 
date as of the basic date of the nct. There is no such provision in the pro­
posed amendment. In addition, the f ederal tax return, on which the city 
income tax is based, inc1udes a tax on the income from United States 
bonds. As it is unconsti tutional for either the state or a municipality to levy 
a tax on the income from United States bonds, such income should be 
excluded in computing a state or local income tax. 

Another matter that deserves consideration is the fact that the Internal 
Revenue Code of the United States requires secrecy as to the returns made 
to the f ederal government. Such returns cannot be divulged by the United 
States government to any governmental unit t hat does not provide for the 
same secrecy. There is no provision of that nature in connection with the 
proposed amendment. Without access to the f ederal income tax records 
there could be no verification of the correctness of the city income tax . 
returns which under the proposed a mendment are intended to be based on 
the taxpayers' representations to the federal government. 

Section 2 (b) reads as follows: 

HThe income taxes on estates and trusts, other than those taxable 
as corporations, on resident individuals, and on non-resident individuals, 
on the income received from sources in the City of Minneapolis only. 
shall be computed· ••. " 

From the manner in which t hat sentence is constructed, it is difficult to 
determine whether the clause /lon the income received from sources in the 
City of Minneapoli s only" was intended to apply to the income taxes on all 
four types mentioned in the above quoted section or only to nonresident 
individuals. If it applies to resident individuals , those residents who earn all 
their income outside of Minneapolis will be paying no income taxes to the 
city. 

There are other f entul·es of the proposed graduated income tax amend­
ment which need clarification, but what has been hereinabove said is 
sufficient to indicate the legal difficulties and extended litigation that may 
be encountered .if t he suggested tax should be imposed by the adoption of 
a charter amendment such as that which you have submitted for t he con­
sideration of the Attorney General. 

Question 

"In view of the above opinion, must the City Council submit the 
proposed amendment to the electors 1" 
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Opinion 

1n t he above opinIOn it wns held that no Minnesota decis ion had been 
f ound directly in point , but t hat , if ou r courts wi ll follow t he supreme court 
decisions of other states cited in that opinion, t he proposed amendment will 
be held inva lid. 

Ordinar ily, t he du ty to submit a proposed charter amendment is 
mandator y, However , in Andrews v. Beach, 155 Minn. 33, the court said: 

u • • • \Ve do not hold t hat an amendment to a charter must be 
submi tted even t hough i t is manifestly unconstitutional." 

In Winget v. Holm, 187 Minn. 78, in construing what is now M. S. A. , 
§ 205.78, our supreme court said: 

... . . There can be no essen tial difference between submitting to 
the vo ters a candidate who has no legal righ t t o appear on the ballot 
and submitting a proposed amendment to t he constitut ion in a form 
therein prohibited." 

" •• • There seems to be no good reason why t he court should not 
interpose to suve t he t rouble a nd expense of submitting a proposed 
consti t utional amendment to a vo te, if it be not proposed in the form 
dema nded by the constitution, so t hat, t hough approved by the electors, 
t he cour ts would be compelled to decla re it no par t of the constitution." 

Likewise, if t here a ppears to the council to be no good reason why it 
should, in t he ci rcumstances, permi t , before a judicial decision on question 
involved, t he incurr ing of the g reat expense incident to a city-wide election 
and to t he activities connected t herewith by submitt ing to the electors the 
proposed a mendment where its va lidity is as doubtful a s was stated in my 
previous opinion, t he council , may in its di scretion, refuse t he submission 
thereof unt il ordered to do so by the court. 

If, notwithstanding the situation hereinabove referred to, the council 
shall determine t hat t he proposed amendment should nevertheless be sub­
mitted to a n election by the voters before the cour ts shall so order, your 
second question needs a n answer. Tha t question r eads as follows : 

" • • • may t he City Council submi t t he proposed charter amend­
ment to t he electors at a special elect ion t o be held on the same day as 
the pr imary election for t he nomination of candidat es for state and 
county offi ces which is to be held on September 14, 1948, or must the 
City Council call a special election wit hin ninety days fl'om April 16, 
1948, the date when t he Char ter Commission delivered the draft of this 
amendment to the Mayor? " 

Ar t icle 4, Section 36 of the state constitution provides that a proposed 
a mendment to a city char ter may be accepted by three-fifths of the qualified 
voters of such city or village vo ting a t the next elec tion and not otherwise. 
M. S. A., § 410.10 reads in part as follows; 
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"Upon delivery of such draft, the council or other governing body 

of the city or village shall cause the proposed charter to be submitted 
at the next general election thereafter occurring in the city or village 
within six months after the delivery of such draft, and if there is no 

general city or village election occurring in the city or village within 

six months after the delivery of such draft, then the council or other 
governing body of the city or village shall cause the proposed charter 
to be submitted at a special election to be held within 90 days after the 
delivery of such draft. The council or other governing body may call a 
special election for that purpose only at any time . ••• u 

In State ex reI. Nichols v. Kiewel, 86 Minn. 13G, the court held that 
what is now M. S. A., § 410.10 is constitutional. We must, therefore, assume 
its provisions to be va lid until r ever sed by the supreme court. Under such 
assumption, it must be held, as provided in that section, that, if the proposed 
amendment in question is to be submitted, it must be submitted at "the next 
general election" if such elect ion occurs within six months after delivery 
of the amendment draft to the mayor, and, if such election does not so 
occur, the proposed amendment must be submitted at a special election 
within ninety days after such delivery. 

The primary election this year occurs on the second Tuesday of 
September. Such primary is for the nomination of candidates and not an 
election of officers. It is clear that, as heretofore held by this office, a 
primary election is not u a general election" within the meaning of § 410.10; 
and, as the "next general election" r eferred to in § 410.10 occurs more than 
six months after April 16, 1948, the date of the delivery to the mayor of the 
draft of the proposed amendment, the section under consideration must be 
construed to provide that such amendment shall be submitted at a special 
election within ninety days after April 16, 1948. Because the 1948 primary 
election will not be held within ninety days after the delivery of the draft 
of t he proposed amendment, the date of the primary cannot legally at this 
t ime be designated as the date for a special election on the adoption of the 
proposed amendment. If the delivery of the draft had not been made until 
a date within the ninety days immediately preceding the date of the 
primary election, a special election on the charter amendment proviiion 
could have been called to be held on the same date as that of the primary 
election. 

Therefore, it is my opinion that, if the council shall at this time desig­
nate a day for an election at which the voters of Minneapolis shall cast their 
ballots for or against the proposed amendment, the election must be a 
special election, and the date therefor must be so designated that the special 
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election will be held within ninety day from April 16, 1948, the date of the 
delivery of the draft to the mayor of the city. 

90 

Minneapolis City Attorney. 

August 15, 1947. 

May 11, 1948. 

J . A. A. BURNQUIST, 
Attorney General. 

58-C 

Amendment-Taxation and Finance-Imposition of a tax at the rate of one 
cent per copy on each newspaper published in said city-Minn. Const. 
Art. I Sec. 3. 

Facts 

"The City Charter of the City of Minneapolis, adopted November 
2, 1920, is hereby amended by adding a new section, to be known and 
designated as 'Section 41', to Chapter V of said Charter relating to 
'Taxation and Finance.' as follows: 

'Section 41. There is hereby imposed on every person, firm or 
corporation engaged in the business of publishing daily newspapers 
in the City of Minneapolis a tax at the rate of one cent per copy 
on each newspaper published in said city. The proceeds of such tax, 
less the expense of administration thereof, shall be paid to the 
Board of Education of the City of Minneapolis. 

'The city shall provide by ordinance for the method, manner 
and time of col1ecting such tax.' 

"This amendment shal1 be in force and effect upon the date of its 
adoption." 

Question 

As to the power of the City of Minneapolis to adopt the proposed 
amendment above quoted. 

Opinion 

It is apparent that numerous legal principles are involved. Among 
them are the classi fication requirements for tax purposes. Such classifica­
tion must not be discriminatorY ,or arbitrary. It must have a rational basis. 
A tax based on a classification which can be shown to be invidious and 
unreasonable is invalid, and, although a particular group of taxpayers may 
be placed in one class when grounds therefor are reasonable, there must 
be no discrimination by imposing a tax on a portion of that class and 
omitting others similarly situated. Such omission would render a tax 
measure illegal. 
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In passing on the constitutionality of the proposed charter amendment, 
which is intended to tax publishers of daily newspapers and no others, the 
state and f ederal constitutiona l provisions guaranteeing freedom of the 
press must also be taken into consideration. An unusual tax measure 
arbitrarily applied to publishers of newspapers and resulting directly in 
unduly restricting the ci rculation of their publications would be an infringe­
ment of t hei r constitutional rights. 

Another matter entitled to cons ideration is the extent to which the 
proposed tax of one cent on each copy of newspapers published locally but 
circulated not only in Minnesota but through several different states would 
constitute n burden on inter state commerce. 

The proposed tax is in t he nature of an occupation or privilege tax on 
every person, firm , 01' corporation engaged in the business of publishing 
daily newspapers in the City of Minneapolis . As I understand the situation, 
there are only two publis hers of daily newspapers in that city. Taxing one 
of these two publishers at the rute of one cent on each copy of ita dally 
newspapers wi ll amount to llPPl'oximately $!,OOO,OOO unnunlly. To single 
out a newspaper corporat ion for the imposition of such a hnge and unusual 
tax would obviously be so arbitrary and unfair as to render it unconsti­
tutional. 

In addition, the tax would not be imposed on a ll who are engaged in 
the business of the publishing of newspapers , per iodicals, and other publi­
cations . The classification is limi ted to a portion of the class so engaged. 
Many others engaged in the same occupation are omitted from the operation 
of the proposed amendment. Therefore, if adopted, t he amendment would, 
I believe, be held uncons titut ional on the ground that the tax therein 
provided is discriminatory and not establi shed on a just or uniform bas is. A 
tax provision must operate a like on all persons and property similarly 
situated. 

The proposed tax would apply only to publishers of dailies. It is not a 
tax levied on t hose engaged in other lines of business. It is not an ordinary 
tax. It is an unusual tax, imposed on a very limited group of publishers. 
Its effect would be the curtailing of t he circulation of their newspapers. 
Article I , Section 3, of the State Constitution provides : 

liThe liberty of the press shall forever remain inviolate, • •• . " 
The Fourteenth Amendment of t he United States Constitution precludes 
the states from abridging t he freedom of the press. Under the decision of 
the United States Supreme Court in Grosjean v. American Press Co., 297 
U. S. 233, the proposed tax would be an invasion of that freedom and, 
therefore, unconstitutional. 

The daily newspapers in question hava a cir culation not only in Minne­
apoli s but throughout Minnesota and in other states. The following cited 
cases indicate that the courts might hold the proposed amendment invalid 
in so far as the tax thereby imposed would be one on interstate commerce. 

In 'Vestern Union Telegraph Co. v. Texas, 105 U . S. 460, a state occu­
pation tax upon telegraph companies doing business within the state of one 
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cent on each telegram for which f ull rate was paid and one-halt cent on 
each telegram for which less than t he full rate was paid was held to be 
unconstitutional as applied to messages sen t to points outside the state. 
In Fisher's Blend Station v. Tax Commission, 297 U . S. 660, the attempt to 
apply an occupation tax measured by the gross receip ts of a radio station 
was held unconstitutional as t he station was engaged in interstate commerce. 

For reasons above stated, I am of the opinion that the proposed amend­
ment, if adopted, would be held invalid under both our state and federal 
constitutions. 

91 

Minneapolis City Attorney. 

June 11, 1948. 

J. A. A. BURNQUIST, 
Attorney General. 

68-<': 

Organization-Defective-Officers-Defacto existence-MS1946, § § 410.23, 
410.24, and 410.25. 

Facts 

"The City of Jackson is one of the Home Rule Charter cities of the 
Fourth Class, which recently adopted a new charter pursuant to the 
provis ions of the State Law, which has been recently declared invalid 
by our supreme court. 

4'Prior to the adoption of the new (revised) charter the office of 
the Mayor was a one year office. By such revision the term was extended 
to two years. The mayor was elected at our annual April election in 
1947 for a period ot two years." 

Question 

If a substantial number of citizen voters would write into the 1948 
election baBot a t the election to be held April 6th the name of some eligible 
voter, other t han the incumbent, there being no prepared baBot providing 
for the election for mayor, and such write-in candidate receive a plurality, 
what is the status of the present mayor and the write-in candidate? 

Opinion 

This opmlon is based upon an assumption of fact that the City of 
J ackson is operating under a home rule charter adopted in good faith in 
accordance with Minn. Stat. 1946, § § 410.23, 410.24, and 410.25, declared 
unconstitutional by our Supreme Court in Leighton v. MinneapoJis Charter 
Commission, 31 N. W. 2d 646 ; that such statute was complied with when 
the charter was adopted; and that the city has been operating thereunder 
for some time. 



MUNICIPALITIES 163 

In such circumstances Minnesota has adopted the majority view which 
recognizes the existence of a de facto municipal corporation. 

The Marckel Company v. Zitzow, 218 Minn. 305; 
Evens v. Anderson, ]32 Minn. 59; 
Bales v. Bailey, 106 Minn. 138; 
State v. District Court of Ramsey County. 90 Minn. 118; 
Sl. Paul Gas Light Co. v. Village of Sandstone, 73 Minn. 225; 
Burt v. Winona & St. P. R. Co., 31 Minn. 472. 

The headnote found in 136 A. L. R. p. 195 sets forth the principles of 
law expressing the majority view in clear and concise language. It reads 
as follows: 

"In 1 Dillon on Municipal Corporations, 6th ed. § 67, it is said that 
'Where a reputed corporation is acting under forms of law, unchal. 
lenged by the state, neither the nature nor the extent of any il1egality 
in the organization can affect the existence of the reputed corporation. 
Where these requis ites occur there is a de facto corporation. ' And it 
would seem to be the general rule that municipal corporations, par­
ticularly those whose existence is consistent with the paramount law and 
the general system of law in the state, are corporations de facto, even 
though organized under an unconstitutional statute." 

Under the foregoing rule of law the City of Jackson is a de facto 
municipal corporation. 

A person elected or appointed to fill an office in a de facto municipal 
corporation has the status of a de facto officer. His status cannot be 
greater than that of his creator; that is, a de facto existence. 

The Marckel Co. v. Zitzow, supra; 
Bales v. Bailey, supra; 
Burt v. Winona & St. P. R. Co., supra; 
State v. Eveleth, 189 Minn. 229. 

It necessarily follows that the present officers of the City of Jackson are 
de facto officers. 

A de facto municipal corporation with de facto officers continues to 
function as such and must be respected until the attorney general inter­
venes by quo warranto and, through judicial action, secures the actual ouster 
and removal of the incumbents in office. 

State ex reI. Attorney General v. Mayor, etc. of Dover, 62 N. J . L. 138, 
41 A. 98; 

Emery v. Hennessy, 331 lli. 296, 162 N. E. 836; 
Bales v. Bailey, supra. 

So long as the state does not see fit to interfere and terminate the 
existence thereof by direct proceedings brought by the attorney general, a 
municipal corporation, such as the City of Jackson, which has been created 
by a statute subsequently declared unconstitutional may exercise upon the 
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citizen, through its officers, the powers conferred upon it by statute as funy 
and completely as if it were created by a law valid in every particular. 

37 Am. Jur. § 13, p. 631; 

Bales v. Bailey, supra; 
St. Paul Gaslight Co. v. Vil1age of Sandstone, supra. 

In conclusion it is my opinion that, under the assumed state of facte, 
the City of Jackson and its officers are de facto clothed with the same 
authority as though enjoying a de jure existence and will 80 continue until 
the state, through its attorney general in a direct attack, secures a decision 
of the court to the contrary. The votes cast at the April 6, 1948, election 
for a write-in candidate for mayor are a nullity in view of the fact that the 
office is now occupied by an incumbent whose two-year term does not expire 
until April, 1949. 

Jackson City Attorney. 

April 23, 1948. 

92 

J. A. A. BURNQUIST, 
Attorney General. 

68-0 

Submission-New or amended charter-Special election may be held on same 
day as state primary election-Minn. Canst., Art. 4, § 36; MS 1945, 
§ § 410.10 and 410.12, subd. 4. 

Question 

"Would the state primary election be considered a general election 
under the statute regarding the holding of an election to submit a new 
or amended city charter? This statute authorized the Council to call a 
special election unless a general election is to be held within 6 months." 

Opinion 

Minnesota Constitution, Art. 4, § 36, contains the prOV1S10ns for the 
adoption and amendment of city and village charters, which provisions are 
as follows: 

HSuch charter ••• may be amended by proposal therefor ••• 
published for at least once each week for four successive weeks in a 
legal newspaper • • • and accepted by three-fifths of the qUl\lified 
voters of such city or village voting at the next election and no\. ~ther­
wise; but such charter shall always be in harmony with and subject 
to the constitution and laws of the state of Minnesota." 
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Our courts have approved the legislative construction of the phrase "at 
the next election thereafter" used in the above cited constit utional provision 
for the adoption of a charter to mean t hat the charter may be s ubmitted at 
either a general or a special election. State v. Kiewel. 86 Minn. 136. 90 
N. W. 160. It wi1l be noted that the same phraseology, "at the next elect ion," 
is used in connection with the submission of amendments . There can be no 
logical r eason why the same interpretation s hould not be given in regard to 
amendments a s was given to t he adoption of the original charter permitting 
t he s ubmission thereof at either a general or a special election. 

The constitutiona l provis ion cited above regarding amendments to 
charters is not self-executing. It r equires t he legislature to provide the 
necessary machinery for carrying its provisions into effect . State v. Kiewel, 
supra. The Constitution, Article 4, § 36, provides as follows : 

"The legislature may prescribe t he duties of the commission r ela­
tive to submitting amendments of charter to the vote of t he people, 
•••. The legisla ture may provide general laws relating to affair s of 
cities, ••• which shall be paramount while in f orce to t he provisions 
relating to the same matter included in the local charter herein pro­
vided for ." 

In compliance with the a bove cited constitutional provision, the legis­
la ture did pass a law, MS 1945, § § 410.10 and 410.12, which provides the 
machinery for adopting an amendment to the chartor. MS 1945, § 410.12. 
subd. 4, provides as follows : 

II Amendments shall be submitted as in the case of the original 
charter , a nd the proposal shall be published once a week for four weeks 
in a t least one newspaper of general circulation in such city." 

M. S. 1945, § 410.10, contains the provisions for the submission of the 
original charter referred to in § 410.12, subd. 4, supra, a s follows : 

"Upon delivery of such draft, the council or other governing body 
of the city or village shall cause the proposed charter to be submitted 
at the next general election thereafter occurring in the city or village 
within six months after delivery of such draft, a nd it there is no general 
city or village election occurring in t he city or village wit hin s ix months 
after the delivery of s uch draft, then the councilor other governing 
body of the city or village shall cause the proposed charter to be sub­
mitted at a special election to be held within 90 days after the delivery 
of such draft. The council or other governing body may call a special 
election f or that purpose only at any time." 

The general election referred to in the foregoing cita tion means a gen­
eral city or village election an4 not a general eJection throughout t he state. 
In the case of Godward v. City of Minneapolis, 190 Minn. 51, at page 63, the 
court said: 

"The city council in submitting t he proposed amendment did not 
designate the election upon the amendment as a special election, but we 
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have no difficulty on that account in cons truing that election in so far 
as it related to the acceptance and adoption of the amendment as being 
a special ejection. Whatever rnay be the situation where there is a 
generAl city or village election and the a mendment is submitted a t the 
same time, since L. 1903, C. 238, it is obviously t he intention of t he 
legislature that when t he amendment to the city charter is submitted 
at the same time as n general election such as that held on November 
8, 1932, the voting upon the amendment shan be considered to be a 
special election. The reference in t he statute to 4both elections' cannot 
be otherwise interpreted. In our opinion the trial court was correct in 
so holding." 

U nder the provisions of § 410.10, "if there is no general city or village 
election occurring in t he city or village within six mont hs nfter the deliver y 
of such draft," then it is the duty of the cit y council to Hcause t he proposed 
charter (amendment) to be submitted at a special election to be held within 
90 days aft.er t he deliver y of such draft. The council or other governing 
body may call a special election for that purpose only at any time." 

The above laws have been held constitutional. State v. Kiewel, supra. 
Mandamus will lie to force the governing body to call an election if they 
fail to do 50. In the case of State v. Beach, 165 Minn. 33, 191 N. W. 1012, 
the court said: 

"It is within their power (governing body) at any time to call a 
special election and lay amendments before the people tor r ati fication or 
rejection." 

If a general city or village election is not to be held in the city or 
village within six months after the delivery of the amendment to the city 
council and the state primary election falls within 90 days from the date 
of t he delivery of such amendment, the city council may call a special elec­
tion to be held on the same day as the state primary election. 

Benson City Attorney. 

April 16, 1948. 

CIVIL SERVICE 

93 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

68-1 

Police examinations-Commission may adopt rutes specifying minimum and 
maximum age limits for promotional examinations- MSA 419.06 (9), 
MSA 419.06. 
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Question 

"Under M. S. A. 419.06, does the (Police Civil Service) Comm is­
sion have the right to establish a minimum andl or maximum age limit 
f or various promotional examinations in the Police Department of the 
City of Rochester? Or would t his be discriminatory on seniority 
rights 1" 

Opinion 

I do not know what your seniority rules are, and therefore cannot 
answer t he question a s to whether there would be any inconsistency 
between t he seniority rules and the establ ishing of age limits for taking 
promotional examinations. 

Under M. S. A. 419.06, the Commission is required to make and amend 
rules to promote efficiency in the Police Department. Under M. S. A. 419.06 
(9) the r ules are to cover promotion based on competitive examinations. 
If the Commission is of the opinion that it will promote efficiency in the 
police department service to adopt rules specifying the age limits within 
which an applicant for promotion may take an examination for any par­
t icular higher position, I th ink such rules would be valid. I think t he Com­
mission has the right to require that applicants for promotion to a certain 
position should have attained a certain age, and a lso to require t hat appli­
cant s for promotion to a higher position should not be over a certain age. 

The Commission should be careful not to adopt unreasonable age 
limits and should also be careful to avoid making the rules inconsistent. 

RALPH A. STONE, 
Assistant Attorney General. 

Rochester City Attorney. 

October 19, 1948. 120 

94 
Police-Powers of Village Council or Presiden~Su8pension-Physical ex­

aminations-President has no power to s uspend chief of police where 
Police Civil Service law is in effec~Has no power to file charges 
against an officer of the police departmen~Vil1age Counci1 may pass 
r esolution requiring physical examination for policemen or firemen, but 
eligibility of the officer would have to be determined under the rules 
of the commission-MBA § 419. 
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Question 1 

Has the president of the village council of the village of Hibbing the 
power to suspend the Chief of Police or any other officer without pay, not 

exceeding 60 days? 

Opinion 

M. S . A. § 419.06, and Subd. 10 thereof, make it the duty of the Police 

Civil Service Commission to make rules providing f or the suspension of 

police officers with or without pay for not longer than 60 days. Suspension 

should be made in accordance with such rules. However, the chief of police 

would have authority to suspend a subordinate for a reasonable period, not 
exceeding 60 days, for the purpose of discipline or pending investigat ion of 
charges when he deems such suspension advisable-Sec M. S . A. § 419.07. 

Question 2 

Has the president of the village council as a peace officer the right and 
power to file charges against any of the officers of the police department 
who are under civil service? 

Opinion 

M. S. A. § 419.11 provides: 

"Charges of inefficiency or misconduct may be filed with the secre­
tary of the commission by a superior officer or by any member of the 
commission of his own motion, and thereupon the commission shall try 
the charges after no less than ten days ' written notice to the accused . . . . .. 
Your inquiry raises the question whether the words "superior officer" 

refer to an officer whose rank in the department is superior to that of the 
accused person. J have not found any case in which the same question has 
been raised under a similar statute. Giving a rather literal construction to 
the language used, I a m of the opinion that the words used, "superior 
officer," refer to an officer in the police department who is superior in Tank 
to the accused person; and that the president of the council has no right 
to file charges against an officer in the department. He has the right, and it 
probably is his duty to report the facts to the commission and request the 
filing of char ges, but he could not compel such charges to be filed . 

Question 3 

Can the village council by motion or resolution fix the date for a physi­
cal examination for a ll members of t he police department and fire depart­
ment1 
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Opinion 

I assume for the purpose of answer ing t his quest ion that the members 
of the fire depar t ment are under the firemen's Civil Service law which is 
similar to that applied to policemen. 

The qualifications of the members of the pol ice department and fire 
department are determined by the appropriate commission and by the rules 
established by such commission. The council could pass a resolution r equir­
ing policemen and firemen to take a physical examination. The council 
would have no power of removal in the event t he policemen refused to take 
the examination or in the event the examination showed physical defi­
ciencies . The power to r emove is vested only in the comm ission . 

Hibbing Village Attorney. 

J anuary 29, 1948. 

RALPH A. STONE , 
Assistant Attorney General. 

785-E-2 

EMPLOYEES 

95 
Sick leave--Authority vested with power to prescribe conditions of employ· 

ment may provide for sick leave pros pectively only. 

Statement 

"The City Employees Union are demanding that t hey be granted 
s ick leave. That is, they shaH be allowed a definite number of days a 
month or year as sick leave and t hat it shall be accumulative. The 
reason for the demand is that the D. M. & 1. R. Ry. has such a program. 

"I can find no law for this in a city of this class-Fourth Class. 

"The D. M. & I. R. can use earnings as it sees fit within the rules 
of the company. The funds are private funds and accountable only to 
the stockholders. In the case of a city of this class it is tax money and 
public funds or public money and that money can be used only for 
cer tain purposes and I cannot find authority for expending public 
money to pay city employees who work by the hour. I think it would 
be nice if we could." 

Question 

"Can the City of Two Harbors g rant a specific number of days a 
year or a month as sick leave and pay public employees out of tax 
money for time they do not work because of sickness ?" 
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Opinion 

The privilege of sick leave is part of the compensation paid to em­
ployees. The city charter of the City of Two Harbors confers upon the city 
council and others the power to prescribe the conditions of employment of 
employees in the several departments of the city. 

The city council may by ordinance make l'cnsonable provisions for sick 
leave for employees whose employment is placed under its jurisdiction by 
the city charter. Such provisions must be prospective in their operation and 
cunnat be rch'oactive. Provisions for sick leave for employees not under 
the jurisdiction of the city counci l must be made by t he authority which is 
vested with the power to make rules and regulations relating to employment 
for each particular agency as, fo r example, the mayor and the chief of t he 
fire department under Chapter 19, Section 41 of the city charter . Such pro­
vis ion for s ick lcave may be based on one days' leave cuch month as sick 
lea"e f or which no deduction in salary shall be made, or on such other bas is 
as the authority vested with the power to prescribe the conditions of em­
ployment mny determine to be proper, subject a lways to the requirement 
that such provision must be reasonable. 

Two Harbors City Attorney. 

Sepember 11, 1947. 

FINANCES 

96 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

69-A-41 

Bond issue-Club house-For the purpose of constructing club house on 
public golf course-L. 1947, Ch. 296, Sec. 4, amending MS 475.14, 
MSA 448.04. 

Question 

Whether the city of Detroit Lakes would have authority to issue bonds 
for t he purpose of building a club house on its municipal golf course. 

Opinion 

The city's statutory authority to issue bonds is set out in Laws 1947, 
Chapter 296, Sec. 4, amending 1\1. S. 475.14. As there expressed, the power 
exists to is~ue city bonds "for the acquisition, equipping and construction of 
parks and parkways and playgrounds and stadia." 

By M. S. A. 448.04, a city of the fourth class is authorized and em­
powered to acquire lands within or adjacent to thc city, not exceeding 100 
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acres, for use by the public for a park or golf course and for park purposes. 
That statute a uthorizes the city to "provide for the improvement thereof by 
the planting and preservation of trees and s hrubs, by enclosing, ornament­
ing, and protecting t he same, and in such other ways as may be necessary 
to make s llch lands suitable for the uscs of a publ ic park or gol f course." 

In an opinion g iven to you on August 3D, 1935 (59-B-11) , it was held 
that the city of Detroit Lakes had authority to acquire and mainta in a 
publ ic go]f course. 

In Booth v. Ci ty of Minneapolis, 163 Minn. 223. it was held that author ­
ity to acquire and maintain parks includes the authol'ity to acquire and 
maintain a public golf course. 

If the city finds it advisable to improve the golf course by e rect ing 
thereon a club house for the use and convenience of the patrons of the golf 
course and others enjoying the facilities of the park, I think it would have 
authori ty to issue bonds for that purpose. Such bonds would be authorized 
wit hi n the meaning of the words "for the acquisition , equipping and con­
struction of parks and parkways and playgrounds and stadia." 

RALPH A. STONE, 
Assistant A ttorney General. 

Detroit Lakes City Attorney. 

December 8, 1948. 59-A-7 

97 
Bond issue-Libra r y bonds-City council may delay construction of libra ry 

for r easonable time after bonds a re voted-May issue part of the a u­
thori zed bonds for the purpose of e mploying an a rchi tect to prepa re pre­
li minar y plans and estimates-May not use pa rt of t he proceeds of the 
fi rst bonds sold to buy a n a utomobile before t he new building has been 
st a r ted-Such a utomobile or "book-mobile" would not be equipment for 
the new lib ra r y. 

Faets 

On February 25, 1947, t he city council adopted a resolution providing 
for the issuance of $75,000 in negotiable bonds of the City of Waseca "for 
the purpose of constructing and equipping a public librnry building in the 
City of Waseca." 

The question of issuing said bonds was submitted to the electors at an 
election on April 7, 1947, and a majority voted in favor of the bond iss lie. 
The bond issue was officia lly declared carried. No bonds have been issued 
since that time for the purpose aforesaid. 
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There is considerable f eeling in the community over the failure of the 
city council to take action to build and equip a library building. 

A request has been filed with the council by the library board asking 
that the council issue $5000 of the $75,000 approved for the purpose of em­
ploying an architect to prepare preliminary building plans and construction 
estimates and Uto purchase a book-mobile to be used in serving patrons of 
the library residing throughout Waseca County, as well as the City of 
Waseca." 

The council r ccenU y passed a motion directing the city treaSU1'cr and 
yourself to arrange for the issuance and sale of $5000 in bonds out of the 
$75,000 approved-the proceeds of the sale of t he $5000 in bonds to be used 
in part for employing an architect for the aforesaid purposes and in part 
for assis ting the library board to purchase a "book-mobile." 

Question 

May the common council of the City of \Vaseca be legally compelled to 
issue and sell bonds in the amount of $75,000 and to arrange for the con­
struction of a public library building at the prescnt time, or does the council 
have the discretionary power to delay action until it considers building 
conditions to be more favorable even though such delay may extend over 
a period of several years. 

Opinion 

I refer you first to t he case of State ex reI. Boynton v. City of Topeka, 
41 P. (2d) 2GO, and 1 quote from the syl1abus in that case: 

"In absence of statute requiring municipal bonds to be issued within 
specified time ufter elect ion authorizing them, when bonds shall be 
issued rests in sound discr etion of municipality. 

f/ Authorized bonds may be issued by municipaJity from time to time 
and in its discretion as necessity therefor arises. 

"Issuance of bonds by municipality should not be restrained unless 
it clearly appears that no necessity therefor exists or that conditions 
have so changed since authorization of bonds that issuance would be 
inequitable." 

In this case it appeared that at an election held November 2, 1926, the 
voters of Topeka authorized the issuance of bonds to the amount of $165,000 
to acquire sites and construct fire stations. One station was erected at a 
cost of $92,000. Tn October 1934, the governing body of tEe city passed a 
resolution to purchase another site and construct a fire station thereon, and 
to issue additional bonds under the authority theretofore given. The dec{sion 
was as expressed in the syllabus above quoted. The opinion in this case 
cites 19 R. C. L. 1000, from which I quote as follows: 

"A pl'ovision that the question whether bonds shall be issued for a 
certain purpose shall be submitted to the taxpayers to be affected 
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thereby does not CRuse a vote in the affirmative to lapse upon the com­
pletion of the assessment roll for the following year, even though there 
may have been changes in the body of the taxpayers in the meantime. 
All that is required is that the municipality shall proceed wit h reason­
able promptness to exercise the authority given to it at the election, 
and if this is done the fact that the body of the taxpayers may have 
changed since the election was held does not affect the validity of the 
bonds issued ns security for the debt." 

In the case of Stokes v. City of Montgomery. 203 Ala. 307, 82 So. 663, 
it was sought to prevent t he issuance and sale of bonds of t he City of 
Montgomery in the sum of $50,000 f or the purpose of building and equipping 
a city hospita1. The bonds were voted upon in October, 1908, and the result 
was in favor of the bond issue. 

On May 7, 1919, the govern ing board decided to issue and sell the bonds 
so au thorized. It appears that there was nothing in the constitution or in 
the statute or ordinances which would prevent the board of city commis­
sioners from issuing t he bonds in 1919. The court said: 

" We are of opinion that the bonds in question may be issued and 
sold at this time, tha t the proceeds of such sale may be expended for 
the specific purpose authorized by t he people and in accordance with 
the declared judgment of the board of commissioners." 

The opinion cites McQuillin on Municipal Corporations, Vol. 5, § 2297, 
p. 4847, as follows : 

"No rule can be laid down as to within what t ime bonds must be 
issued af ter they have been voted for or thei r issuance directed by the 
council (Chickaming Tp. v. Carpenter, 106 U. S. 663, 1 Sup. Ct. 620, 27 
L . Ed. 307); but it has been held that the fact that bonds al'e not issued 
until nearly two years af ter the ordinance making provis ion for their 
payment is immaterial." 

See Covington v. McInnis, 144 S. C. 391, 142 S. E. 650. It appears in 
this case t hat in April, 1920, bonds were voted in t he sum of $50,000 for the 
purpose of building and maintaining n school building, Seven years later it 
wns proposed to issue a part of the bonds authorized, At the time t he bonds 
were issued there was an eight per cent limitation on indebtedness, but this 
was later raised to a 16 per cent limitation, and after the increase the 
additional bonds were proposed to be issued. The court said: 

lIThe only limitation which should affect the right to issue bonds 
under these circumstances is where the purposes for which the bonds 
were originally voted have ceased to be necessary, or where the condi­
tions have so changed t hat it would be inequitable to a llow t he bonds to 
be issued, •••. " 

While the cases cited deal with your question from an opposite point of 
view, yet they indicate t hat the council has discretionary power to delay 
~ction in the issuance of bonds if it in good faith believes that more favor-
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able conditions will be met with following a l'ca sonable delay. and that the 
power to issue t he bonds would not be lost even though the delay might 
be a pe riod of years. 

Question 

May t he City of \Vaseca legally issue and sell $5000 of a duly approved 
and authorized bond isslle of $75,000, and u se a ll or such part of s uch $5000 
as may be necessary to employ an a rchitect for the purpose of prepadng 
preliminary plans and specifica tion estimates for the construction of a public 
library building in the City of W aseca? 

Opinion 

I believe tha t it would be legal to issue a part of the bonds authorized 
and use t he proceeds f or t he pUl'pose of hiring an architect to prepare pre­
liminary plans, speci fications and estimates. I refer you to the case of 
Hager v. Board of Education, 254 Ky. 79], 72 S. W. (2d) 475. The court said: 

"It is the settled rule that a county or municipality is not required 
to issue all the bonds vo ted at an election at one time, but may issue 
t hem as needed and a delay in issuing a part or all of the bonds, at least 
for a 1'easonable t ime, does no t bar the right to issue them when neces­
sity ari ses. Thus in the case of Sutherland et a1. v. Board of Education 
of City of Corbin et nL, 209 Ky. 351, 272 S, 'V, 887, the bonds were 
author ized in 1922 and issued and sold in ]925. Theil' issuance was 
upheld. So too in Young v. Fiscal Court of Trimble County, 190 Ky. 
604, 227 S, 'V. 1009, where t he bonds were authorized in HH6 and 
issued and so ld in 1021, and in the City of Dayton v, Boa rd of Education 
of City of Dayton, 201 Ky. 566, 257 S. W. 1021, where the bonds were 
authorized in 1919 and issued and sold in 1922, and in NaIl v. City of 
Elizabethtown, 200 Ky. 321, 254 S. W, 893, where the bonds were 
issued foul' years after they were authorized. In the light of these 
authorities, and especially that of the Young case, we cannot say that 
more than a reasonable time has elapsed since these bonds were 
authorized and that therefore the board of education is not precluded 
by the lapse of time from requiring the city of Ashland to now iss ue 
them." 

It is quite common practice to issue bonds from time to time within the 
authority granted, and not to issue and sell all the authorized bonds at the 
same time. 

Question 

May the City of Waseca legally issue and sell $5000 of a duly approved 
and authori zed bond issue of $75,000, and transfer a part of the $5000 to the 
city library fund to be used by the library board in financing in part the 
purchase of a library book-mobile? 
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Opinion 

I think it would be stretching the a ut hority granted by the voters to 
hold that authority to construct and equip a public library building would 
include authority to buy an automobi le for the use of the library board 
before the library building has ever been started, and the counci l does not 
yet know when it will star t to construct the lib rary bui lding. The authority 
wns to issue bonds to bui ld Hnd equip .a new library building. The equipment 
was for the new building to be constructed, and not for the equipment of a n 
old bui ldi ng already in existence. 

98 

Waseca City Attorney. 

October 26, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-7 

F unds-Appropriations-Beyond s tatutory authority-When permitt.ed­
Sheri ffs expenses-L. 1947, C. 457, § 2. MSA, § § 383.01, 383.02. 

Ques tion 

Whet her t he Board of County Commi ssioners may appropriate money 
for the operation of the automobiles of the sheriff of Humsey County in 
excess of the maximum of $11,000 fi xed by L. 1947, C. 467, Sec. 2? 

Opinion 

The weighing of the facts and the determination of what the facts hre, 
in short, the determination of questions of fact, arc the responsibi li ty and 
du ty of the agency exercising a dministrative or legislntive powers in the 
particular matter in question. The attorney general has neither the power 
nor the authority in matters of this nature to determine questions of f act. 
It is his duty to advise the agency of t he rules of law which arc applicable 
to the matter pending before it. For these reasons, t he attorney general 
will not determine t he questions of fact involved in the situation in which 
the sheriff finds himself and in whkh the board of county commissioners 
must determine the action to be taken by them. With this understanding 
of the duties of the respective officers, we will proceed to determine the 
applicable rules of law. While we have been unable to find any authorities 
dealing with the expendit ure of money under emergency conditions, we have 
found opinions dealing with tax levies under such conditions. As the ques­
tion of ultimate expenditure of tax moneys is inherent in t he question of tax 
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levies, it seems clear that there is no difference in t he principle of law 
involved in bot h questions and that the authorities which we have found 
dealing with tax levies nrc decisive of the question before us. 

As long ago as December 15, 1909, ( file 519-D), Attorney General Lyn­
don A. Smith rendered an opinion holding that "when the alternative arises 
between a county ceasing to perform its functions, or levying a tax in excess 
of the statutory limi t, the county must levy the tax necessary to enable the 
county to perform its absolute duties . The courts must be maintained, elec­
tions held, and such other essential duties which are entrusted to county 
government performed, t hough a tax in excess of five mills must be raised in 
order to do so." Again on September 2, 1932, opinion No. 243, 1932 report.---­
the attorney general in effect r ecognized that the county must carry out the 
functions imposed upon it by law, notwithstanding that t he expenses thereof 
may exceed the statutory limitations imposed by the legislature, but such 
expenditures when the maximum amount permitted by statute has been 
expended can be made only for the absolutely essent ial requirements of t he 
county. See Upton v. Stromme, 101 Minn. 97. An emergency authorizing the 
exceeding of tax limitation rate has been defined as meaning "an unforeseen 
occurrence or combination of cil'Cumstances calling for immediate action." 
14 Words & P hrases (Permanent Edition), p . 310. It appears clear that 
expendi tures in excess of the statutory limi tation are not to be lightly au­
thorized or made and that such expenditures will not be approved if made 
under ordinary circumstances but only if they are absolutely and unques­
tionably necessary in order to enable the county to "maintain its existence 
as a county. and perform t he duties entrusted to it by the cons titution and 
laws of the State of Minnesota." 

The foregoing discussion has made clear, we believe, t he conditions 
under which the board of county commissioners may appropriate money for 
county purposes in excess of the statutory limitation . If the county board 
after examining and weighing t he facts with reference to the performance 
of his duties by the sheriff hereinbefore determines that the conditions 
discussed above as prerequisite to exceeding the statutory limitations on 
expenditures are present, the board of county commissioners may, in our 
opinion, appropriate additional money to the sheriff to maintain the services 
which it deems absolutely essential to protect life and property and to pre­
vent the breakdown of law enforcement in Ramsey County. 

We have considered the applicability of the emergency provisions con­
tained in M. S. A., § 383.02. It appears clear to us that these provisions 
apply only to funds which under § 383.01 a.re fixed in amount by the county 
board. It is improbable that it was intended thereby to vest in the county 
board t he authority to over-ride maximum limits of expenditure fixed 
specifically by the legislature. F or t hese r easons, in our opinion, additional 
money may not be appropr iated to the sheriff by the county under authority 
of § 383.02 in excess of the maximum fixed by L . 1947, C. 457, § 2. The con­
clusion r eached in this paragraph a s to lack of authority to act under 
§ 383.02 does not in any way affect or Jimit the power of the board of county 
commissioners to appropriate money to the sher iff from a ny funds subject 
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to transfer by the board provided that the board determines that there 
exist the conditions prerequisite to such appropriation set forth in the para­
graph preceding this paragraph. 

99 

Ramsey County Attorney. 

November 12, 1948. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

107-B-l 

Funds-Appropriation-May not appropriate money received from Cigarette 
tax fund to Boy Scout organization- MSA 297.13 ad. 6. 

Question 

Whether the city council may appropriate money to a Boy Scout organi­
zation. 

Opinion 

Without special authority. the council could not make such an appro­
priation. I have found no statute which confers 8uch a power upon the 
council of the city of Jordan. 

That city is organized under Special Laws 1891, Chapter 4, and I find 
no delegation of such authority in that statute. 

The cigarette fund to which you refer is a public fund composed of 
public moneys raised by taxation, and I find no authority to give it away to 
a Boy Scout organization. 

Laws 1947, Chapter 619, Sec. 13, Subd. 5, being M. S. A. 297.13, Subd. 
5, does not confer such authority. 

Jordan City Attorney. 

May 21, 1948. 

100 

RALPH A. STONE, 
Assistant Attorney General. 

69-A-3 

Funds-Appropriation-Municipal liquor stores-Funds arising from opera· 
tion of the municipal liquor store may be expended for free musical 
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entertainment in the village-Not more than $500 may be so expended 
annually-MSA 449.01-449.02. 

Facts 

"The Vil1age of Walker has heretofore made a levy of one mill f or 
a music fund to help with the band during the summer months. This 
levy has not been adequate to raise the necessary funds with which t o 
carry out this activity, and t he music organization has requested that 
the village transfer additional f unds from the profits from the liquor 
store in to t hat fund, for purchase of equipment nnd for payment of 
salary to the director." 

Question 

Can the village legally transfer funds from the liquor dispensary fund 
for this purpose? 

Opinion 

A village is authorized by law to expend money for free musical enter­
tainment to the public. M. S. A. § § 449.01, 449.02. The surplus funds of the 
municipal liquor store can be transferred to the general fund and used for 
such authorized purpose. 

Question 

Are there any limitations on the amount which may be so used? 

Opinion 

M. S. A. § 449.01 limits the expenditure to not exceeding $50 annually. 
However, the following section provides for the levy of an annual tax not 
exceeding one mill, and also provides that in the village the total sum that 
may be levied or expended in anyone year shall not exceed $600. 

The Attorney General had occasion to consider these two questions in an 
opinion dated November 25, 1946, 469-C-1. In that opinion it was held that, 
giving to said sections a practical construction, the village could expend up 
to $600 in anyone year without levying a tax. 

It would t herefore be my opinion that if surplus funds exist in municipal 
liquor store fund to the extent of $500, such amount could be transferred 
to the general fund and expended for musical entertainment in the village. 

Walker Village Attorney. 

May 6, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

218-R 
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101 
F unds-Depositories-County-Desig nation of depositories-Approval of 

bonds and colla te ra l-MSA, Sec. 118.01. 

Question 

Is t he board of auditors or the county boa rd, or both, to approve col­
lateral of county depos itories and substitutions of new collateral for col­
lateral withdrawn? 

Opinion 

It appears that the opinIon of the Attorney General, dated June 26, 
1925, 1926 Report, No. 144 , wherein it was stated that the colla teral must be 
approved by the county board of auditors, was rever sed by the opinions of 
the Attorney General in the 1930 Report, Nos . 191 and 192, wherein he said 
that the collateral must be a pproved by the governing body. or the county 
board, rather than the board of audit. In opinion No. 191, it was stated t hat 
the term "municipali ty" in the law under considerat ion included counties. 
The opinion also said that this amendment supersedes t he provision r equir­
ing the approval of the collateral by t he board of auditors. 

S ince these opinions were r endered, the opinion in the 1934 Report, No. 
199, fol1 owed the opinion mentioned as No. 191. Since that t ime, the legis­
lature has met repeatedly. rt has not seen fit to change the law and it may 
fairly be said that it has accepted the practical construction placed thereon 
by the Attorney General. 

According ly, it appears to me that t he county is safe in pursuing the 
practice of having such collateral or bonds approved by the county board 
wi thout first having them approved by the county board of auditors. The 
duty still r emains that the county board of auditors designates the 
depositories. 

Ramsey County Attorney. 

May 7, 1948. 

102 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

140-F -2 

F unds- Expendit ures-Lobbying-May not s pend public funds for lobbying 
to induce favors for a rea. 
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Opinion 

The problem may be stated : May counties, towns and villages expend 
public funds to be paid to lobbyists who seek to induce the Congress and its 
administrative officials to enact favor legislation for the benefit of a par­
ticular area? 

As I gather the underlying thought, it is to spend public money in order 
to induce members of Congress and administrative officers to use their influ­
ence where necessary to effect the desired end. These administrative officers 
and the members of Congress have duties defined by the Constitution and 
laws. It is pres umed, of course, that they wi ll perform their duties. Should 
it be necessary that public money belonging to the counties, villages and 
towns be spent in order to insure this performance of duty? If it is not 
necessary, it cannot be legally spent. 

The public policy of the United States is to be considered by the officers 
in Washington who have authority to spend money for the Government. The 
Government knows about the s ituation. It has employed its agencies to 
discover t he f acts. When the United Sta tes Army conducted hearings for 
the discovery of the facts and when surveys were made, those disburse­
ments were legitimate to aid officers at Washington and furnish them the 
knowledge necessary to intel1igently act upon the subject in hand. They 
had that information. J presume that the inhabitants in your area were 
given an opportunity to furnish evidence at such hearings. It must not be 
presumed that t he evidence thus gathered will be disregarded. We cannot 
presume that persons going from your area to Washington would seek to 
induce the public officers to act contrnry to such evidence, or to influence 
any public officer to act in the premises contrar y to his duty. As stated in 
Goodrich v. Northwestern Telephone Exchange Co., 161 Minn. 106, 110: 

"Private citizens-much less public officials--cannot sell their per­
sonal influence over a city council; and public officials cannot bargain 
away their future judgment and discretion upon matters of public 
concern. Such contracts are contrary to a Bound public poJicy nnd void. 
Obviously t hey lead to inefficiency in the public service." 

And again on page 111 in the same case, the court said : 

UIn short, contracts for the purchase of the influence of a majority 
of a city council and contracts for the purchase of the influence ot 
private persons upon the action of present and future city councils are 
against public policy, and for t hat reason are void. Influence in this 
sense is not a sa lable m"ticle under our system of laws and morals." 

In Hollis ter v. Ulvi, 199 Minn. 269, it was held that there is a clear 
distinction in the law r espect ing favor legislation and legislation which pro­
vides means for the settlement of debts or obligations founded upon contract 
or vi01ation of a generally recognized legal right, the latter being generally 
referred to as "debt legislation." If a contract comes within the second class 
mentioned, it is generally recognized as a valid obligation. 
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But here t he communities seeking this legislation are seeking a favor 
from the United States. They are not seeking the payment of a debt. 

In 67 A. L. R. 685, you will find a note on lobbying contracts. Many 
states have prohibi ted lobbying . Lobbying f ol' favor legislation by state 
employees is against public policy. 

Moreover , persons disbursing county, village and town funds have 
authority to make those disbursements only which are authorized by the 
legislature. The legislature has not authorized disbursements of this 
character. 

Accordingly, it is my opinion that the county, villages and towns may 
not di sburse public fund s either for compensation or the expense of persons 
engaged to lobby in Congress or to go to Washington to induce administra­
tive officers to spend money of the United States Government in order that a 
particulnr area may be f avored by legislation or administrative action. 

Kandiyohi County Attorney. 

April ]7, 1947. 

103 

CHARLES E. HOUSTON, 
Assistant A ttorney General. 

l07-B 

Funds-Expenditures-Locker plant-Village may not use public Cunds for 
the purpose of investing in a locker plant. 

Facts 

If In the Village of Holt there is a privately owned and operated 
corporation Locker Plant. The people of the village are very much in 
f avor of the continued operation of this locker plant, and want to have 
the village assist in its continued operation. 

"It has been proposed that the Village itself buy shares of stock in 
the corporation operating the locker plant. The question of the purchase 
of such shares of stock would be submitted to the voters of the village 
for their approval." 

Question 

Has the village the right to expend village funds to buy shares of stock 
in a private locker plant, assuming that an election on the question is held 
and the voters vote in favor of that question? 
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Opinion 

The question is answered in the negative. Public funds cannot be in­
vested in a private enterpri se. The courts orc unanimous in holding that 
public funds cannot be diver ted to private purposes. 1 enclose copy of 
opinion dated Aug ust 2, 1946, fil e 476-8-2, holding that n village could not 
invest in a building for a manuf acturer. 

In addition i t should be said that t here is no authori ty fo r holding an 
election on any s lich question. It would be beyond the power of the village 
to pay for t he expense of holding s uch an election. 

RALPH A. STONE, 
Assis tant Attorney General. 

Thief River Falls Village Attorney. 

November 19, 1948. 

104 

476-B-1 

Funds-Transfer-Count.y-l\1aintenance of courthouse-MSA, Sec. 375.18. 

Facts 

The courtroom in the courthouse is in need of repa ir . M. S. A., Sec. 
375 .18 (3), imposes t he duty upon the county board to maintain the court­
house. The county has no specific fund created f or this purpose. The balance 
in the revenue fund is ins ufficient to pay this expense in addi tion to other 
current expense. But it appears that in the pOOl' fund, the road and bridge 
fund, and in the revenue fund , there is a surplus beyond the needs of the 
current year, which surplus is invested in United States bonds. It appears 
that the county board cons iders that if it is permitted by law to do so, it 
should transfer such surplus funds from t he respective accounts now 
charged therewith to a building fund. The building fund would be estab­
lished by the resolution of the board. No such fund now exists. The board 
has in mind that this would be done under the power conferred in M. S. A., 
Sec. 375.18, Subd. 7. 

Questions 

1. Is it allowable to create a building fund by this means? 
2. If not, could the surplus in the l'ond and bridge and poor funds be 

transferred to the revenue fund to cover a deficiency in the revenue fund 
created by the expenditure for buiJding repai r? 

3. I s it necessury t hat a defic iency be created before the tra nsfer be 
made? 
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Opinion 

It appears to me that the first two questions should be answered "yes" 
and the th ird question s hould be answered uno." 

The board has the power to create a new fund if it considers that it 
should be done. But I see no reason why the money may not be paid f rom 
the revenue fund without the creation of a new fund. 

Sec. 375.18 (7) grants the power to the board to transfer by unanimous 
vote any surplus beyond the needs of the CUl'l'cnt year in any county fund to 
any other such fund to supply a deficiency therein. This appl ies to counties 
of the c1ass of McLeod. The fun d need not be entirely depIcted before t he 
transfer is made. 

McLeod County Attorney. 

August 9, 1948. 

HIGHWAYS 

105 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

1 07-A-l 2 

Cartway-Town line-Two towns acting under aut hori ty of MS. Sec. 163.1 8 
may establish a cartway on a town line which is a lso a county line. 
Statute does not require tha t the two towns acting be in t he same 
county. This opinion supersedes opinion of May 8, 1920, and Ma y 5, 
1931, No. 186, 1932 Report in so fa r as incons istent. 

Question 

Does M. S . A. seetion 163.17 apply to a cartway, t he center line of whieh 
would be on the county line? 

Opinion 

The words "town road" and "town roads" shall mean "those roads a nd 
cnrtways which have been or may be established· •• under the authority 
of the several town boards· •• and not within the limits of any city or 
village, including roads therein established by use." M. S., Sec. 163.18. So, 
we see that a cartway is a town road within the definition . . 

It appears to me to be regular that two towns acting under authority 
of this section establish a cartway on a town line wh ich is a lso a county line. 
The statute does not require that the two towns acting be in t he same 
county. 
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On May 8, 1920, File 379-C-8 (b), an opinion of the Attorney General 
was rendered wherein doubt was expressed concerning the right of two 
towns, being in different counties, to lawfully . by joint action, establish a 
road on the line between the two towns, such line being also a county lilie. 
The reason for this doubt, as stated in that opinion, was that the statute did 
not then seem to afford machinery for an appeal from the action of the two 
towns acting jointly. 

In Rolf v. Town of Hancock. 167 Minn. 187, it was held that the question 
whether a public highway should be vacated is legislative. The determina­
tion of the local governing body cannot be disturbed unless its act is arbi­
trary or oppressive or fraudul ent or manifestly against the best interests 
of the community. In this case it was held that the statute, by the appeal 
which it authorizes, confers jurisdiction ; but it creates no substantive right. 
It does not make the act of the local governing body judicial. It affords a 
convenient method of attacking it if invalid within the tests stated, and 
applied again and again in appeals from orders of county and town and 
school boards. So, it would seem that this right of appeal is not a sub­
stantive right. The law would be good if no right of appeal was granted. 
Appeal is purely a creature of the law. Where no appeal is afforded, the 
validity of the action of the town boards acting together can be tested by 
proceedings in certiorari. So, it would appear to me that the reason for the 
opinion of May 8, 1920, supra, is not sound and it is intended t hat this 
opinion shall supersede that one in so far as inconsistent. 

Brown County Attorney. 

July 22, 1947. 

106 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

379-C-8-B 

Culverts-Roads outside of city lirnits-MSA § 441.26-City may replace 
culvert on road leading into city without the city limits . 

Facts 

II At the last meeting of the common council of Madison the board 
of s upervisors of Madison Township appeared to r equest financial aid 
from the city in the installation of a new bridge or culvert in one of the 
township roads. 

liThe present culvert under the roa d in question conducts the water 
of the county ditch, into which flows the water released from the city 
sewage disposal plant, through the grade. The board of supervisors 
claim that the water from the disposal plant contains certain corrosive 
ingredients which have eaten away the material in the galvanized steel 
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culvert and that except for the action of these corrosive ingredients the 
present steel culvert would have lasted almost indefinitely. It would 
appear that in the first instance the city obtained and paid for permis­
sion to empty the water from the di sposal plant into the ditch.1I 

Question 

Whether the city of Madison on these facts would have authority to use 
city funds in assisting the township to purchase and install a new culvert to 
replace the presen t culvert which is now out of l'Ppair. 

Opinion 

I direct your attention to M. S . A. §.441.26, reading as follows: 

"The council of any village or of any city of the fourt h class may 
appropriate and expend such reasonable sums as it may deem proper to 
assist in the improvement and maintenance of roads lying beyond its 
boundaries and leading into it and to improve and maintain bridges and 
ferries thereon whether they are within or without the county in which 
it is situated." 

It occurs to me that the installation of a new culvert to replace a worn 
out culvert would be the "improvement" or "maintenance" of a road outside 
the city boundaries within the meaning of this section if the road is one 
which leads into the city. 

Madison City Attorney. 

April 24, 1948. 

107 

RALPH A. STONE, 
Assistant Attorney General. 

642-B-4 

Load rest r ictions-Power of local authorit ies to impose-\Vhen local a u­
thor ities fa il to act, Subd. 2 applies-MSA, Sec. 169.87, Subds. 1 and 2. 

Fads 

L. 1947, C. 605, M. S. A., Sec. 169.87, Subd. 2 thereof reads : 
UExcept where restrictions are imposed as provided in Subdivision 

I, no person shall operate any vehicle or combination of vehicles upon 
any county or town road during the period between March 20 and May 
15 of each year where the gross weight on any single axle as defined in 
Minnesota Statutes 1945, Section 169.83, exceeds 8,000 pounds; ••• ." 
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Question 

In view of the exception quoted, is the county board authorized under 
Subd. 1 to restrict the gross weight to 15,000 pounds and the period of time 
from March 20 to April 201 

Opinion 

M. S. A" Sec. 169.87, Subd. 1, gives the county board, with respect to 
highways under its authority, the power to either prohibit the operation of 
vehicles or impose restrictions thereon as to weight. These res trictions are 
intended to prevent deterioration of the highway by r eason of excessive 
moisture. The local authorities ought to know the local conditions. If the 
local authorities fail to a ct in this respect, then Subd. 2 applies. Where the 
local authorities act, there is no reason to apply Subd. 2 and by its terms, 
it does not apply. 

Rice County Attorney. 

March 15, 1948. 

LOCAL IMPROVEMENTS 

108 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

989-A-12 

Sewer-Assessments-Corner lot already has sewer-'Vhether it may be 
again assessed (or another sewer depends upon whether or not the lot 
is specially benefited thereby-MSA, § 429.01; Dunnell's Digest, § 6862. 

Facts 

It appears that the borough of Belle Plaine has laid a lateral sewer 
pursuant to the provisions of Laws 1925, Chapter 382, M. S. A., Sec. 429.01. 
A certain corner lot abutting the new sewer was assessed some years ago for 
a main sewer passing upon the west side of the lot. The lateral passes the 
north side of the lot. A proper petition for the sewer was duly signed by 
more than 51 per cent of the abutting owners and jurisdiction to levy an 
assessment was acquired. 

Question 

The question arises whether the owner of the corner lot having once 
paid an assessment for a sewer passing his property may be again assessed 
for the construction of the new sewer on another side of his property. 



MUNICIPALITIES 187 

Opinion 

Special a ssessments for local improvements rest upon t he th.cory that 
the property so assessed is specially benefited by the improvement, and a 
special assessment which exceeds the amount of such special benefit is, as to 
such excess, a taking of private property for public use without just com­
p'cnsation. See Dunnell's Diges t, Section 6862, and cases therein cited. 

Therefore the lot in question may be assessed for the new sewer if it is 
specially benefited thereby and then only not to exceed the amount of the 
special benefit. Whether it is specially benefited or not is a question of fact 
which this office cannot decide. 

• 
I refer you to t he case of In re Assessment for Improving Superior 

Street, 172 Minn. 554, quoting from t he syllabus : 

" 'Vhen an assessment for a public local improvement has been made 
by the proper municipal board or officers, ••• such assessment is prima 
faci e valid, and the burden rests upon the objector to prove its invalidity. 
An nssessment so made, in the absence of fraud, mistake or illegality, is 
conclusive upon the courts, except that the question of whether or not 
the property assessed received any special benefit from the improvement 
and whether or not the assessment mnde, to a substantial amount, 
exceeds the special benefits received, are open for review by the 
courts." 

The ultimate test to be applied is that t he assessment for any improve­
ment may not exceed the benefit thereby conferred upon the property sought 
to be assessed. In 1'e Assessment for Hazel Park Sewer System, 176 Minn. 62. 

Therefore the couneil will first determine whether the lot in question 
has been specially benefited by the new sewer. If it has, it may be assessed, 
but not to exceed the amount of the special benefit conferred by the new 
.sewer. 

Belle Plaine Borough Attorney. 

August 10, 1948. 

109 

RALPH A. STONE, 
Assistant Attorney General. 

387-G-l 

Streets-Vacation-City being the owner of the property should file petition 
for vacation, and Laws 1895 Ch. 8 § 150 should be strictly followed. 

Facts 

The City of Red Lake Falls is incorporated under Laws 1895, Chapter 
8. The city owns t hree blocks of land. Between these blocks are public 
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streets. Running through the blocks are public alleys. It is found desirable 
to vncate the streets and a lleys. 

Question 

"The City itself being the owner of this property. can the Council 
now vacate the streets and aJ.leys by ordinance or resolution without any 
such petition, or would the mayor as the executive officer of the City 
execute a petition to the Council which in effect would be the City 
petitioning itself for the vacation." 

Opinion 

I think that the city should strictly follow the provisions of Laws 1896, 
Chapter 8, Sec. 150, relating to the vacation of str eets, even though the city 
itself is the owner of the property where the streets and alleys in question 
nrc located. The statute r equires a public hearing after four weeks' pub­
lished notice. The city council at the time and place set for t he hearing have 
authority by resolution and by three-fourths vote of all members to vacate 
the streets and aUeys. The }'esolution must be published, as in the case of 
ordinances, and a certified transcript of the resolution filed with the register 
of deeds, whereupon the vacation shall take effect. 

The statement of facts contained in your letter of December 2 suggests 
other questions that might be raised with reference to the matter which the 
city has in mind. I refrain f rom referring to or discussing these. inasmuch 
as I have answered the question asked in your letter. 

Red Lake County Attorney. 

December 3, 1948. 

110 

RALPH A. STONE, 
Assistant Attorney General. 

396-C-IB 

Streets-Vacation-May not be vacated reserving a right to lay water and 
sewer mains-M.S.A. § 412.25. 

Question 

Maya village vacate a public street, reserving the right to lay sewer 
and water mains within the limits of the vacated street? 

Opinion 

This questiotl is answered in the negative. The power to vacate streets 
is conferred upon villages by M. S. A. 412.26, reading as follows : 
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liOn petition of a majority of the owners of land abutting on any 
street or alley. or any part thereof, in any vil1age, the council may by 
resolution vacate the same, or an y part t hereof, if it shall appear f or 
the interest of the public so t o do, first giving one week's published 
and posted notice of a hearing to be had thereon, hut such vacation 
shall not become effective until a certi fied copy of such resolution shall 
be filed for record with the register of deeds." 

The power which is conferred is the power to vacate absolutely and not 
upon condition or with reservations . 

This office has heretofore held that a street may not be vacated on the 
condition that if it should t hereafter be needed at any time for a street it 
could be opened again for public use. 

In the case of Gable v. Cedar Rapids, 150 Iowa 108, 112, 129 N. W. 737, 
the court held t hat the statute authorizing the vacation of str eets on petition 
of owners "does not a uthorize the court to vacate streets and reserve to the 
city the righ t to use such street s for water and sewer pipes." The court 
said : 

"The very fact that it was considered necessary to reserve to the 
city the use of these streets for water and sewer pipes shows that t hey 
will a lso be needed for the use of the general public. We also very much 
doubt the authority of the court to only partially vacate a street, as was 
done here. If the use of t he street is necessary for the public utilities of 
t he city, what a uthority has the court to say that the city can only use 
it in conjunction with a private owner? Manifestly the statute gives 
no such authority." 

The above oase is cited to the same effect in 44 C. J . Title Municipal 
Corporations, page 895, § 3617, from which text t he fo llowing is quoted: 

"A power to close and vacate streets does not confer power t o close 
str eets conditionally, as, f or example, with a reservation of a privilege 
of reopening them, or with a proviso that upon a certain contingency 
the vacation should be void .••• II 

Murdock Village Attorney. 

October 14, 1947. 

OFFICES 

111 

RALPH A. STONE, 
Assistant Attorney General. 

396-G-16 

Incompatible-City councilman and county sur veyor are not incompatible. 



190 MUNICIPALITIES 

Question 

Whether the offices of county surveyor and councilman of the city of 
Litchfield are incompatible. 

Opinion 

I cannot see that t here is anything in the duties imposed upon t hese 
officers which renders the offices incompatible. 

This is in l ine with former opinions of t his office which hold t hat t he 
office of county surveyor and vi llage councilman are not incompatible. 

Litchfield City Attorney. 

November 22, 1948. 

112 

RALPH A. STONE, 
Assistant Attorney General. 

368-A-7 

Incompatible-County commiss ioner incompatible with duties of member of 
county school survey committee-MSA 122.54, 122.40; Laws 1947 eh. 
421 § 16. 

Opinion 

L. 1947, C. 421, Sec. 15, authorizes the county board to levy taxes to be 
used to defray the expense of administration of this act. A county commis­
sioner being a member of the county board would participate in any action 
that the county board took upon this subject, so, he is acting in two capa­
cities if he also acts as a member of the county school SUl'vey committee. 
The two positions are incompatible. 

Commissioner of Education. 

December 8, 1947. 

113 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

368-A-3 

Incompatible-County supervisor of assessments and town clerk are not 
incompatible-L. 1947, C. 531. 
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Question 

' Vhether the office of county supervisor of assessments and the office of 
town clerk of a town within the county nre incompatible. 

Opinion 

The town clerk has nothing whatever to do with the assessment of 
property within the county for taxation purposes. 

The county supervisor of assessments appointed pursuant to Laws 
1947, Chapter 531, may hold the office of town clerk. 

Anoka County Attorney. 

October 9, 1947. 

114 

RALPH A. STONE, 
Assistant Attorney General. 

358·E·6 

Incompatible-County welfare board-Member and town clerk not-MS1946, 
393.01 8ubd. 6. 

Opinion 

The position of a member of the welfare board authorized by' M. S. 
1945, Sec. 393.01, Subd. 6, is compatible with the office of clerk of the town 
board in a county which has the county system of administering reBel to 
the poor. I see no conflicting duties in the two positions. 

Itasca County Attorney. 

January 22. 1947. 

115 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

358·A 

Incompatible-Justice of the peace and clerk of the probate court are not. 

Question 

Are the offices of justice of the peace and clerk of the probate court 
incompatible? 
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Opinion 

In State ex reI. Hilton v. Sword, 157 Minn. 263, we read that "Public 
offices are incompatible when their functions are inconsistent, their perform­
ance resulting in antagonism and a conflict of duty. so that the incumbent 
of one cannot di scharge with fidelity and propriety the duties of both," 
Kenney v. Goergen, 36 Minn. 190, State ex ret v. Hays, 105 Minn. 399. 

The office of justice of the peace requires the performance of judicial 
duties. It is a court of limited jurisdiction. The office of clerk of the probate 
court is connected with the judiciary but the probate court operates in a field 
exclusive to itself jn which a justice of the peace has no authority. There 
is no appeal from one court to the other. I know of no duty to be performed 
by the clerk of the probate court which in any way relates to the office of 
justice of the peace. I fail to see that the functions of the two offices Bre 
inconsistent or that the performance of the duties of one office results in 
antagonism and conflict of duty in respect to the other. I fail to see that 
there is any duty on the part of the incumbent of one office which he cann.t 
discharge with 1tdelity and propriety if he, at the same time, holds the other 
office. 

It is, therefore, my conclusion that the two offices are not incompatible 
and that one person can hold both of them at the same time. 

Carver County Attorney. 

March 3, 1947. 

116 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

358-D 

Incompatible--Justice of the peace and deputy registrar of motor vehicles 
not incompatible. 

Question 

As to whether the offices of village justice of the peace and deputy 
registrar of motor vehicles are incompatible . 

Opinion 

I cannot see any incompatibility between the two offices. A deputy regis­
trar of motor vehicles merely performs the clerical duties of registering 
motor vehicles and collecting the fees. The duties required of him as a 
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deputy registra r of motor vehicles wo uld not prevent him from impar t iall y 
pe l'io l'ming t he duties of j ustice of the peace. 

T odd County At torney. 

September 14, 1948. 

117 

RALPH A. STONE, 
Ass ista nt Attorney General. 

358-D-3 

Incompatible- Village clerk and town s upe r visor of t he town in which the 
village is loca ted a rc incompatible- MS 1945-365.1 8, 441.26. 

Ques tion 

Whether the offices of village cler k and tow n supervisor of the town 'in 
which t he village is loca ted a r c incomp utible ? 

OIJinion 

" P ublic o ffices a rc incompatible w hen the ir f unct ions arc incon­
sis tent , t heir performance resulting in a ntngonism a nd a con flict of 
dut.y. so that the incumbent of one cannot di scha rge with fideli ty Hnd 
propriety the d uties of both." Stat e v. Sword. 157 Minn . 263. 

Such a conflict of du ty a nd an tagoni sm mig ht arise as between t he 
otlice of village cle rk a nd tow n s upe r viso)' of the town in which the village 
is located. It will be s uffi cient to poi nt out instances in which s uch conflict 
and nntugoni sm might a ri se: 

The vi llage clc l'k is it me mber of t he council, a nd as such t~tkes pa rt in 
the maki ng of cont r acts on behalf of t he village. T he town supervisor be ing 
a me mber of the town board takes par t in t he mnking of cont racts on behalf 
of the town. 

When the elec tor s of a town have authod zed t he provid ing of fire pro­
tec tion or of apparatus there for, und h ave determ ined the a mou nt of money 
to be rai sed f OI' thn t purpose, t he town board is au t horized to e nter in to H 

contract with t he village located within t he to wn f or t he furn ish ing of ce r ­
lai n fire pr otection and the cure, m ai ntena nce a nd ope ration of s uch a ppara­
tus. Minnesota Statutes 1945 , Section 365. 18. Man if estly it wou ld be incon­
sistent for the town supervisor to ta ke par t in negot ia ti ng such a cont r act 
with the village when a t t he smne time he is a member of the counci l of t he 
village with which t he negotiations would have to be cH I1:ied on. 

lf the county has t he township system of poor )'cl ief, a di spu te migh t 
U)'ise iJetween the village nnd the town as to which is t he place of se ttlement 
of a pa uper. 
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Again t he same person could not represent both t he town and the 
vi1lage in case of such a dispute. 

Other instances of antagonism might arise. A village is authorized to 
appropriate and expend village moneys for the improvement and mainte­
nance of ronds in the town in which the village is located. Minnesota Stat­
utes 1945, Section 441.26. A conflict might easily arise between the town 
and village as to WhCl'C s uch improvement should be made by the village and 
t he character and nature of such improvements and of such maintenance. 
In such n case the same person could not very well represent both the 
village and the town. 

It is my opinion that the offices 'of village clerk and town s upervisor of 
the town in which the village is located are incompatible. 

RALPH A. STONE, 
Assistant Attorney General. 

Public Examiner. 

February 19, 1947. 368-E-7 

118 
Incompatible-Village deputy derk and president of village council are 

incompatible- MS1945- 4l2.11. 

Facts 

"The Village of Excelsior wishes to employ a deputy recorder to 
take over the routine duties of the Village ~ecorder, and the Council 
is contemplating having these duties handled by the president of t he 
Village Council." 

Question 

..... whether or not the positions of deputy recorder and presi­
dent of the Village Council are incompatible, or if both of these posi­
tions could be held by the same person." 

Opinion 

Excelsior is now operating under the 1905 village law, nnd the title of 
Hrecorder" is properly "village clerk." By Minnesota Statutes 1945, Section 
412.11, t he clerk is authorized to appoint a deputy wit h the consent and 
approval of the counci l. Said section further provides: 

;4 •• * The village council shall fix the salary of such deputy clerk 
and he shall be paid by the village ." 
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It would, of course, be improper for the president of the council to vote 
on the approval of hi s own llOmination for deputy clerk and to vote on the 
question of hi s compensation. Therefore, the two offices arc incompatible. 

RALPH A. STONE, 
Assistant Attorney General. 

Excelsior Village Attorney. 

March 12, 1947. 3SB-E-7 

119 
Incompatible-Village firemen dis qualifi ed from holding members hip on 

Police Civil Service Commission-MS 419.02. 

Question 

Whether n person who is a member of the village volunteer fire depnrt­
ment is eligible for membership on the pol ice civil se rvice commission? 

Opinion 

The statute, M. S. 419.02, provides as follows: 

OJ ••• No commissioner shall , at the time of his appointment or 
while servi ng, hold any other office or employment under the city or 
village, the U nited States, the State of Minnesota, or any public cor· 
po ration or poli t ica l divi sion thereof, other than the office of notary 
public .••• " 

This lang uage is very broad. 1 think it is broad enough to disqualify a 
member of the volunteer fire department from holding office on thc police 
civil service commission. A member of the voluntcer fire department is at 
t imes employed unde r the village and paid by the village. 

Ironton Village Attorney. 

September 15, 1947. 

120 

RALPH A. STONE, 
Assistant Attorney Genera l. 

~5B-E-l 

Incompatible-Volunteer firemen-Office of justice of the peace or municipal 
judge not incompatible. 
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Question 

" Is membership in the Volunteer Fireman's Organization and the 
office of the Justice of Peace or Municipal Judge or Special Munici"pal 
Judge inconsistent?" 

Answer 

1 find nothing inconsistent between membership in the volunteer fire 
department and the office of justice of the peace and municipal or special 
municipal judge. 

Shakopee City Attorney. 

July 23, 1947. 

OFFICERS 

121 

RALPH A. STONE, 
Assistant Attorney General. 

358-E-4 

City nlderman-Vacancy-Remo"al from ward from which he was elected­
Power of council to fil1 the vacancy- MSA, § 351.02. 

Question 
Whether, under § 36 of the Chisholm City charter, an a lderman is 

enti tl ed to hold his office until his successor is appointed and qualified. 

Opinion 

Section 85 rcads as follow s: 

"Terms of Omce. The mayol" and a ldermen shall be elected f or a 
term of two years . The term of ench elect ive oflicer shall commence on 
the fi,rst dn y of January next niter his election and each hold office 
unti l his s uccessor is elected and qualified. The terms of all elective 
officers of the city shall be construed as continuing until their respec­
t ive successors have been elected and shall be qualified." 

A voluntary permanent removul by nn alderman II"om t he ward from 
which he was elected whereby he intentiona lly abandons his office clearly 
creates a vacancy under your charter and the laws of the state. If the 
office is t hus actually vacated, the incumbent would not, in my opinion, be 
legally entitled under § 35 to continue therein until his successor is 
appointed ~lnd qualified. However, if he does continue to serve and no 
successor is legally appointed or judicial proceedings had declaring thiij office 
vacant, he would appeal' to be an alderman de raclo. 
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The principle of law involved is, I believe, correctly stated in Throop 
on Public Officers, § 631, where is found the fol1owing statement: 

HThus, where a justice of the peace has removed from the county, 
whereby. under the stiltute, he has vacated his office, bu t he nevertheless 
continues to exercise t he same; he is a justice of the peace de facto 
until ousted by legal proceedings, and hi s acts as such are va lid within 
t he rule," 

If the a lderman in question conti nues to serve in the office to which he 
was elected even if he has permanently cha nged hi s residence to another 
ward, he, in my opinion , will be he ld to be an alderman de facto until hi s 
occupancy of the office is legally te rminated. W hether his r emoval from one 
ward to anothe r was intended to be temporary or permanent, was vol untary 
or involunhtry, wa s or was not of a natu re to constitute an abandonment of 
hi s ofHce so a s to crente a vacancy therein, are ques tions of fa ct that cannot 
be determined by the Attorney Gen eral. 

Question 

Whether in the event that the council s hall act to fill by appointment the 
a lleged vacancy, the vote required to do so must be a majority of all the 
member s of t he council. 

Opinion 

If the office is, as a matte r of fact, vacant, the council has the power by 
a majority vote of a ll its members, and not otherwise, to fill the vacancy for 
the unexpired te rm , 

The cluu'tel' of yo llt· city does not appear to give the council power to 
remove an e lected official. If the alderman here considered r efuses to give 
up his office, t he council has no charter power to remove him , but , if it 
comes to the conclus ion t hat the re is a vacancy in that office, it ma y by a 
majori ty of all its members appoint a successo ,'. If the present incu mbent 
after such nppointment re fu ses to g ive up the office, it will be a matte r for 
the institution of prope l' court proceedings, If t he final j ud icia l detennina­
tion is t hat a vacancy existed in t he office at the time of t he council's action 
to fill it by rea son of t he act of the incumbent's removal to another ward, 
the appointee so na med will be entitled to the office, If the filml judicia l 
determinat ion is that t he vacancy did not ex ist at the t ime the counc il 
attempted to fill it, the present incumbent , who was duly elected to r epre ­
sent his ward, will, of course, continue as uldem ull1 for the remainder of hi s 
te rm, 

How~ver, with or without action by the council to fill t he alleged 
vacancy, quo war r anto proceedings may be instituted at any time by any 
citizen to determine the incumbent's rig ht to the office, if the consent of the 
Attorney General to 5uch proceedings is firs t procured, but, as sta ted above, 
t he council has no a uthority to vacate the office, In a s imilar matter in 
State v. Hays, 105 Minn. 399, in connection with the removal powers of the 
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board of county commissioners, the court said "its powers are confined to 
filling an office after it has been vacated by proper judicial proceedings or 
by the act of the incumbent." 

Chisholm City Attorney. 

October I , 1948. 

122 

J . A. A. BURNQUIST, 
Attorney General. 

G3-A-1l 

County-Board of a udit-Quorum-May act when quorum of two is present 
and united in act ion taken- MSA § 385.06. 

Facts 

The county bo~u'd of auditors consis ts of three members. I t meets on 
the call of the chairman, who is the chairman of t he county board. or upon 
the call of two members. 

Question 

Is it possible for n majd'Hty of t he board to conduct the work of the 
bourd without the third member being present? 

Opinion 

1n my opinion, after a meeting of the board has been duly called, it is 
possible for two membcrs of the board to meet at the specified t ime and 
conduct the work of the board without the third member being present; but 
in such case, th~ two members who do meet mus t agree upon all that is 
done. In ca!e of a disagreement between them, nothing is accomplished. 
Were this not so, a minority member of the three might accomplish his will 
by remaining absent f rom a meeting. 

If a ll the members of t he board of audit were present and voting and 
two voted in favor of a motion or resolution and onc voted against it, the 
motion or resolution proposed would carry. The member voting against the 
resolution cannot have greater power by remaining absent from the meeting 
than though he attended and voted against the action proposed. 

Blue Earth County Attorney. 

December 9, 1947. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

541 
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123 
County-Com miss ione rs-Exl)enSes- Not entitled to re imbursement of ex ­

penses in attending .meeting called by commissioner of tnxntion under 
aut hori ty of MSA , Sec. 273.071, L. 1947, C. 531. 

Facts 

M. S. A" Sec. 273.071 (Laws 1947, Chapter 531) created the office of 
county supervisor of a ssessments . The duties of the office are defined. 
Expenses al10wable to the incumbent are stated. Subd. 7 provides that 
"expenses for reasonable and necessary travel in the performance of their 
duties, including necessary travel, lodging and meal expense incurred by 
t hem whi le attending meetings of instruction or officia l hearings ca lled by 
the commissioner of taxation." 

In your letter of the 16th, you state th at the commissioner of taxation 
plans to call regional meetings in the state to discuss this act. A region will 
embrace two or more counties. County l1uditors and county board members 
will be invited to attend. If such officers attend such meetings outs ide t heir 
resident county, travel and expense will he involved. M. S., Sec. 384.06, 
makes provision for the auditor's expense. 

Question 

Does t he law provide that reimbursement may be made to county 
commissioners for their travel expense in attending meetings called by the 
commissioner of taxation? 

Opinion 

No provis ion is made therefor in M. S. A. Sec. 273.071. Nor does that 
act make it the duty of the county commissioners to attend s uch meeting. 
They are paid mileage for committee work. M. S., Sec. 375.06. But this is 
not committee work. T he Attorney General rendered an opinion Mar ch 10. 
1930 (File 124b) t hat they were not entitled to reimbursement for expenses 
paid in attending a convention, because there was no authority therefor. 
This appears to be a similar case and to require a like opin ion. I conclude 
that a uthority for r e imbur sement is 111cking. 

Public Examiner. 

June 17, 1947. 

124 

CHARLES E. HO USTON, 
Assistant Attorney General. 

124-B 

Coun ty-Register of Deeds-nooks-\Vhe re numerica l register and rece pt ion 
book is kept stri ctly in accord wi th a ut hority a nd requirements of 



200 MUNICIPALITIES 

1\1 8 19,15, Sec. 386.04. the reception book required by Sec. 386.03 and the 
consecutive index required by Sec. 386.32 need not be ke pt. 

Fact s 

Your register of deeds kee ps t he book provided in Sec. 38G.U4. He ha!l 
a lso kept the books provided in Sec. ~86.03 and also has kept two mortgage 
index books, ca lled t he mor tgagors ' and the mor tgag ees' inde x w he rein all 
mortgages, li e ns and rc lenscs arc inde xed a lphabetically. You do not say in 
your Jetter t hn t in these books Jast mentioned are entered nil deeds and other 
instruments left with the register of deeds as is )'cquired in Sec. 386.03. 

Ques tions 

1. Is the keeping of the books spec ified in Sec. 386.04 a suustitute f or 
the keeping of the books provided fot' in Sees. 3SG.03 and 380.32? 

2. If the book provided in Sec. 386.04 is kept, may the mortgagors' a nd 
mOl'tgagees' inde x books now ke pt be di scont inued? 

Opinion 

You will no le t ha t the statute, Sec. :~8G.04, 1\<' u80n 's , Sec. 87li, is aut ho r· 
ized to be kept when the county board of a ny county wherein the register's 
l)rJice keeps a deed inde x and mortJ{uge index. There fore, if you I ' registe r of 
deeds does not keep a deed inde x und mor tgage index, t he coun ty boa rd is no t 
authol'ized by Scc. :18(L04 to co mbine t he rc(:e p t ion books requi red by Sec. 
:386.03 and the consecutive index book required by Sec. 386.:1 2. 

But whCl'e t he board ill a county wherei n t he registel"s office keeps a 
deed index and mOI·tgagc inde x authori zes it, then the inde x J)I'cscribed by 
Sec. 386.04 may be kept. When the nume r ica l regi stry and recept ion book is 
kept in nccordance with Sec, :l86.04, t he rcgiste r shall make the e ntries in 
thi s book in ncco rdance with t he requirem cnts of Sees. 38G .03 and 386.32. 
In ordc l' to keep thi s f'ecord in acco l'da nce with the provis ions of Sec. 38H.03. 
the png-es shall be lette red in alphabeticn l orde r. n convenien t number o f 
consecutive IHl.g'es bei ng a llotted to each letter of the alphabet , a nd e ver y 
entry made the rein shall be Ill a de unde r the in it ial of the grantor's s urname, 
and in t he g rantees' index unde r the gran tee's s urname , nnd nil such entries 
shall appear t herein ('onsecutive ly Hnd in the order ns to ti me in which t he 
inst t'ume nts we re rece ived. In t hi s book s ha ll be e ntercd a ll deeds a nd other 
instrume nts left and all copies left as cautions or notices of li e n, au t horized 
by law to be r ccorded. In view of the last sente nce in Sec. 386.04, "The 
registe r shnll make the entries in t hi s book in accordance with the require· 
ments of sections 386.03 and 386.32," J am not at nil sure that the work is 
either s implified 01' lessened. H e mllst keep the r ecords and indices specified 
in Sec. 386.19. 

If the records are kept in a ccorda nce with the authority in Sec. 386.04 
and if in the regis ter's office ther e is a deed index and a mortgage inde x, and 
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if the entry is in the numerical r egister and reception book in accordance 
wit h t he requirements of Sees. 386.03 and 386.32, then the records required 
by Sec. 386.03 and Sec. 38G.32 need not also be kept. 

Sibley County Attorney. 

April 18, 1947. 

125 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

373-B-18-A 

County-Regis ter of Deeds-Recording-Chattel mortgage-receipt for may 
be (1) contained in body of mortgage, or (2) be endorsed ther eon, or 
(3) a ttached thereto-L. 1947, Ch. 258. 

Opinion 

The lang uage of M. S. 1945, Sec. 511.03, as amended, is: 

"No register of deeds nor city clerk shall receive or fi le any chattel 
mortgage which does not contain in the body thereof or have e ndorsed 
thereon or attached thereto a r eceipt of the signer of the mortgage to 
the effect that a copy of such mortgage has been received by him." 

Thus, the body of a chattel mortgage must contain a receipt of the signer 
that he has received a copy of the mortgage, or the mortgage must have 
endorsed thereon a receipt of the signer to the same effect, or the mortgage 
must have attached thereto a receipt of the signer to the same effect. H e 
has his choice of anyone of the thl'ee methods of compliance. Of course, if 
t he compliance is by endorsement or by attaching a receipt, the endorsement 
must be s igned separately from the mortgage and the attached receipt must 
be s igned separately from the mortgage, but if the receipt is contained in 
the instrument before the signatUl'e of the mortgagor, it is my opinion that 
that is sufficient because t he three condi tions are stated in the al ternative, 
If he complies with anyone of them, it is suffic ient. 

Blue Earth County Attorney, 

April 16, 1947. 

126 

CHARLES E. HOUSTO N, 
Assistant Attorney General. 

373-B-5 

County-Register of Deeds-Recording-Plats-How certified- MSA 505.03, 
Proper acknowledgment requi red to entitle plat to record- MSA 306.05. 
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Problem 1 

Your letter of December 10 calls attention to M. S. A" Sec. 505.03. This 
is in the law relating to plats. On the plat, the surveyor is required to make 
a certificate in accordance wit h r equirements of this section. The same 
section requires an instrument of dedication on t he plat, which shan be 
signed and acknowledged by the owner of land. Except in certain cities 
specified, the plat shall be presented for approval to the council of the city or 
village in which the land is located. When the plat is approved by the coun­
cil, it shall be certified to that effect by the clerk. 

A plat has been offered to the register of deeds f or record. Separate 
papers are attached to the plat on which are certificates of survey, dedication 
and approval. You say that "it is contemplated" (but you do not say by 
whom it is contemplated) that the register of deeds shall record the certifi­
cate in his miscellaneous record and that the plat will go into the plat book. 

Question 

Is this in compliance with M. S. A., Sec. 606.03? 

Opinion 

In my opinion, the dedication, the surveyor's certificate and the approval 
should appear on the same sheet of paper upon which the plat is drawn. 
That is the language of the statute. The plat, the dedication, the surveyor's 
certificate and the approval by the council constitute one entire instrument. 
This should all appear on the plat without reference to record in another 
place in the office of register of deeds. Under the terms of Sec. 505.04, it is 
only when the plat has been duly certified, signed and a cknowledged, a s 
provided in Sec. 505.03, that it shall be recorded in the office of the register 
of deeds and a duplicate filed with the county auditor. Not only the statute, 
but the common practice requires that the certificate appear on the plat and 
not on papers attached thereto or filed therewith. 

Problem 2 

A cemetery association was formed under authority of M. S. A " Sec. 
306.02. Cemetery grounds adjoining a church were conveyed to the associa­
tion. The trustees of the cemetery association submitted to the register of 
deeds a plat of the cemetery to be recorded in his office. On the plat, is a 
certificate, which describes the cemetery property by metes and bounds. 
The beginning of the description is a section corner but the description 
makes reference to no other monument. The size and description of the 
lots are shown on the plat. On this plat , also appears the following: 

"We the directors of ................................ association hereby acknowl-
edge the above plat with our hands and, seals." 

Then, also appears the following: 

"Subscribed and sworn to before me this 16th day of November 
1948." 
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A notary signed the last certificate. 

Question 

Is such plat entitled to record in that form? 

Opinion 

M. S. A., Sec. 306.05, with reference to land acquired for cemetery 
purposes, provides: 

II ••• Such land, or such portion t hereof 8S may from time to 
time be required for that purpose, shall be surveyed and divided into 
lots of such size as the trustees shall determine, with such avenues, 
alleys, and walks as they deem proper, and a map of such survey shall 
be filed for record with the register of deeds of the county of its 
location .••• " 

I am unable to say from the description contained in your letter whether 
it is definite. Of course, that is the ultimate purpose of the description that 
the land described may be identified therefrom. 

The acknowledgment should be in the form prescribed by the statute 
for a corporate acknowledgment. 

If the description is certain and when a proper acknowledgment appears 
on the plat, it would seem that it is entitled to record in the office of register 
of deeds, otherwise not. 

Freeborn County Attorney. 

December 14, 1948. 

127 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

878-B-15 

Couuty-Registration of titles-Seal-l\lay not be affixed upon certificates 
of title by printing-Minn. St. 1945, § 608.32. 

Facts 

UAs statutory counsel for the Registrar of Titles of this county, 
I have been asked a question by him on which he wishes that I secure 
your opinion. Certificates of Title issued by him are required to bear 
his official seal. M. S. A. 386.40." 

Question 

Whether the seal may be affixed upon Certificates of Title by printing. 
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Opinion 

The answer to your question is in bile negative. 
In your inquiry you refer to Minnesota Statutes 1945, Section 386.40. 

This reference is erroneous, as Section 386.40 refers to the register of deeds. 
The s tatute applicable to the registrar of titles i s Minn. St. 1945. § 508.32, 
which provides in part as follows: . 

H •• * Every registrar of titles shall have an official seal and affix 
the same to a ll documents requiring his official signature." 

The language of Section 508.32, quoted above, is substantially the same 
as the corresponding provision in Section 386.40 . The forerunner of Section ' 
386.40 a s it was found in Gen. St. 1878, C. VIIf, § 186, is, as to the above 
quoted provision, substantiall y the same as Section 386.40. This provision 
of § 186 has been passed upon by the courts. The statute cannot be regarded 
as merely directory. It requires that he affix his seal and the directions of 
the statute must be f ollowed. This menns t hat he must make a legible im­
pression of his seal upon a ll documents which r equire his official signature. 
Colman v. Goodnow, 36 Minn. 9, 11; Hartkopf v. First State Bank, 191 Minn. 
595. 

GEO . B. SJOSELlUS, 
Deputy Attorney Genera l. 

Attorney for Examiner of Titles. 

March 9, 1948. 374 

128 
Sherilfs-Deputies-Appointment--Compensation in event of riot or impend­

ing violation of law caused by strikes--Compensation of deputies fixed 
by judge of district cour t--MSA, § 387.22. 

Question 

You inquire as to the power of a sheriff to appoint deputies to a ssist 
him in preserving law and order in the event of riots or impending violations ' 
of law. 

Opinion 

Your attention is called to a provision of law to be found in the second 
paragraph of Laws 1917, Chapter 312, Section 5, which now appears in 
M. S. A., Section 387.22, and reads as follows: 

"Whenever there is any riot or impending violation of law, and 
the sheriff shall be of opinion that other than the regular deputies 
are required, he sha ll apply to the judge of the district court to deter-
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mine upon and fix the compensation of such s pecial deputies a s the 
sheriff may name and appoint, and such s pecia l deputies so na med a nd 
appointed and t he compensation of whom is fixed by t he judge, shall 
have a ll the powers assigned to him by said sheriff in such appointment. 
The appointment by said sheriffs and the fixin g of t he ir compensation 
shall be immediately certified by the sheriff to the clerk of the district 
court of his county and such certificate filed by s uch clerk and such 
spec ial deputies shall be paid in the same manner as deputies in 
attenda nce upon terms of court." 

The above· quo ted provis ion authorizes a s heriff , in the event of any riot 
or impending violation of t he law, to appoint DS many deput ies as he may 
require and to apply to u judge of the district court to determine upon and 
fix the compensation of such special deputies who sha ll be paid the compen­
sation so fixed by the judge in the same manner as deput ies in attendance 
upon terms of court. 

Hon. Luther W. Youngdahl, 
Governor of Minnesota. 

Ma y 13, 1948. 

129 

J. A. A. BURNQUIST, 
Attorney General. 

390-B-\ 

Sheriffs- Deputy appointment-where compensation is fixed by order of 
court purs uant to 1\1S 45, § 387.24, such determination is binding upon 
t he county board. The order of the court might be reviewed by 
certiorari. 

Facts 

" ••• the s he riff of Scott County prior to the January, 1947 
meeting of t he board of county commissioner s made application to the 
district CO Ut:t na ming a certain individua l as full time deputy sheriff of 
Scott Couny and requesting his appo int ment as such full time deputy. 
The district j udge by \Vl'itten court order named the f ull time deputy 
requested a nd set his salary at $225.00 per month. 

"It is the opinion of the county commissioners that no fu ll time 
deputy sheriff is neCCSSat'y a nd the quest ion has now arisen as to 
whethel' or no t the sheriff may di schal'ge the deputy or whether it i s 
necessar y to rece ive a court order accordingly f or it is t he opinion of 
the county commiss ioner s that the court wi ll r efu se to vacate t he order ," 
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Question 

"What remedy is available in an instance of this kind, that is, where 
the sheriff has made application for the appointment of a full time 
deputy and the court has made its order appointing the deputy and 
fixing the salary, and then refuses to vacate the court order accord­
ingly?" 

Opinion 

We assume that the salary of the deputy sheriff was fixed by the court 
pursuant to Minnesota Statutes 1945, Section 387.24. The law does not 
specifically provide for an appeal from a determination made by a court 
pursuant to this statute. We think that the order of the court fixing the 
salary of the deputy sheriff under this statute might be r eviewed by 
certiorari. 

If the county board refuses to pay the deputy sheriff in accordance with 
the order of the court fixing his salary, then we believe that the matter 
might be tested in a mandamus action brought by the deputy sheriff against 
the county officers for the issuance of a county warrant for salary payment 
in accordance with the court's order. 

The legislature has conferred upon the judge of the district court 
authority to fix and determine the salary of the deputy sheriff in accordance 
with the statute above referred to. We believe that the determination so 
made by the court is binding upon the county board, and determines the 
salary of such deputy until t he order has been modified, vacated, or set aside. 

Scott County Attorney. 

January 24, 1947. 

130 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

890-B-l 

Sheriff-Expenses-Attending law enforcement conference called by the 
Governor- MS1945, Sec. 387.20. 

Question 

Whether the sheriff may be reimbursed for his expenses in attending 
the law enforcement conference called by the Governor. 
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Opinion 

Minnesota Statutes 1945, Section 387.20, reads in part as follows: 

"In addition to such salary each sheriff shall be reimbursed for all 
expenses incurred by him in the performance of his official duties for 
his county and his claim for such expenses shall be prepared, allowed, 
and paid in the same manner, as other claims against counties are pre­
pared, allowed. and paid· ••. " 

Because of the official duties of the sheriff and the relation existing 
under the law between him and the chief executive, it has heretofore been 
held by this office, in a n opinion dated November 20, 1923, file No. l04-A-6, 
that in attending upon a law enforcement conference pursuant to call by the 
Governor the expenses of the sheriff are incurred 4Iin the performance of 
his official duties" and are lawf ul charges against his county, to be paid in 
the same manner as other claims against t he county. 

We adhere to the above mentioned opinion. 

Clearwater County Attorney. 

July 11, 1947. 

131 

J . A. A. BURNQUIST, 
Attorney General. 

104-A-6 

Sheriff' - Expenses - Transportation of convicts from county where con­
victed to reception center of Youth Conservation Commission. created 
under L. 1947, C. 595. 

Facts 

The sheriff of " AU County delivered four boys to t he reception center of 
t he Youth Conservation Commission at t he State Training School for Boys at 
Red Wing. Each boy was previously convicted in the District Court on the 
charge of grand larceny in the second degree. Previous to delivery of the 
boys at Red Wing, the sheriff received a n order from the Commission to 
convey them and make such delivery. 

Question 

.Should such expense, to be paid to the sheriff, be disbursed by the state 
or county? 



208 M UNICIPALITIES 

Opinion 

Upon reading M. S. A" Sec. 640.52, it is observed t ha t the necessary 
expenses of t he sheriff and other office r s incurred in conveying convicts to 
t he state prison a nd state refOl'matOl'Y, including per diem and expenses of 
gual'ds, shall be approved by t he state auditor and paid out of t he state 
treasury. This section is very limited in its application. The state auditor is 
not authorized to go beyond its terms. It is not authority to do a nything not 
there a uthorized . 

The last legisla t ure created a Youth Conservation Commission. L.1947, 
C. 595, M. S. A" Sec. 260.1 25. Subd. 19 t hereof grants author ity to this 
commission ovc!' felons to it committed. Provision is no t made t herein f or 
di sbursement of state f unds for conveyance of convicts from the county 
where convicted to the reception center of t he Yout h Conservation Commis· 
s ion . Accordingly it a ppears that this is a mattcr with which the state 
auditor is not conccrned. The sheriff s hould be ref erred to the county 
officers. 

State Auditor. 

April 16, 1948. 

132 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

390-C-12 

\Velfare board member-Contracts-Interested in-After officers resignation 
is accepted, the firm in which the board member was a s tockholder may 
submit a bid- MSA Secs. 382.18 and 620.04. 

Facts 

L, a member and a stockholder of a contracting firm, was for several 
years a member of the county welfare board created under 1\1. S. A. C. 264. 
L wus elected chairman of t hat board for the year 1948 pursuant to section 
264.01, subd. 4. On or about J une 30 L mai led hi s res ignation of office to the 
coun ty board, to become effective as of July 1. The county board met on July 
8 and did then accept his r es ig nation effective as of July 1. On July 9 the 
welfare board met and likewise accepted his r esignation. 

Pursuan t to adverti sement for bids f or the construction of a county 
infirmary at Virginia, bids were received a nd opened on July 6. The two 
lowest bids received were by the firm of which L was a member, in t he sum 
of $438,580, and the firm of S Compa ny in t he s um of $471,100. 

In addition to t he facts presented by you, and the authorities cited, we 
have been favored wi th a memorandum from counsel r epresenting t he two 
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bidders above mentioned, wherein the uncontroverted facts were sel forth 
at considerable detail and authorities benTing upon the legal question to he 
hereinafter stated arc cited and analyzed as to t he legal conclusions to be 
drawn therefrom. 

From these memoranda, and in addition to t he facts uil'endy stated, 
it is made to appear without controversy that while L was a member of t he 
welfare board and on September 7, 1945. as chainllun of t he hospital commit­
tee, he signed a contmct on behalf of the h05pitn l boa rd e ngaging the !:iC l'V­

ices of architects to pre pa re plans nnd s pecifications for the constr uction of 
the building whi ch involves the two bids mentioned. These plans and spec i­
ficat ions a rc dated May I, 1948. On 0 1' about May 28, advertisements for 
bids werc issucd by the coun ty board fo r bids to be opened on July G. These 
mcmoranda both rec ite that L's resigna t ion was mailed on .July 1 to t he 
proper oflicers, to become effect ive on that datc. 

I n so !HI' as it may be materia l, it furthe r appeurs that on Jul y G L's 
finn s ubmitted its bid pursuant to the advertisement for bids. On July 6 t he 
bids recei ved were opened by the county p urchas ing agent. Thereafter t he 
purchasing agcnt tnbu lated t he bids received and the county board, without 
accept ing any bids, adjourned until July 22, at which time further cons idera­
tion of the bids will be given by the board. 

On Jul y 12 the county welfa re board appoin ted a new chairman in place 
of L. 

A tabulation of a ll the bids received was enclosed by counsel submitting 
one of the memoranda. 

Question 

Was L's firm elig ible to bid upon the infirmary building and may t he 
county bou rd accept s uch bid if in the exercise of it s judgment such bid 
constitutes the lowest responsib le bidder? 

Opinion 

We shall assume, as has been fr ankly stated in each of the memoran­
da submitted, that the bid of L's firm was made in good faith and t hat 
L, ns a mcmbcr of the welfare board and his connection with the architects 
and their employment, was likewise acting in good faith nnd withou t 
at.tem pt or intention to obtain fo r L 0 1' his firm any undue 01' unfair 
adva ntages therefrom. It must be conceded that certain knowledge comes 
from business experience or connections which Illay be gai nfull y used. To 
what extent L obt.ained 01" gained knowledge by being a member of the 
welfare board or t he employment of the archi tects or by his officia l connec­
tion and Hssociation wit h the members of t he board or the architects has 
not been made to a ppeal'. It is sunlcient to assume what hllls been frank ly 
stated, that t hese transact ions and associations were a ll in good f aith and 
no bad motives shou ld therefore be presumed. 



210 MUNICIPALITIES 

The decisive question is "when did L's resignation from the welfare 
board become effective? " 

We are not aware of any statute or rule of law which forbids a person 
from contracting in good fai th with a municipal body of which he had been 
previously a member. 

There m'c two statutes which forbid county officers from being interested 
in a contract to which the county is a party. namely. section 382.18 as 
amended by Laws 1947, chapter 360, and section 620.04. 

In giving effect to the provisions of these statutes the status of the 
contracting purty as an officer or otherwise should be determined as of the 
effective t ime of the contract. These statutes contemplate conditions and 
circumstances existing at the time the contract is made. There is no pro­
hibition against an ex-ofticer of the county being interested in a contract 
with the county. 

The next point for consideration is the status of L at the time when 
the bids in question are to be considered by the county board and the bid 
of the successful bidder accepted and a contract awarded therefor. 

We think that L, as chairman of the welfare board created under the 
provisions of M. S. A. ch. 264, was one of the classes of persons which the 
statute forbids from being interested in a county contract (1938 Attorney 
General Report, No. 137). 

L was appointed chairman of the welfare board for the year 1948, 
under the provisions of section 264.01, subd. 4, which in part provides: 

"Annual1y on the first Monday in January, the board shall elect 
from its number a chairman, and vice-chairman to serve for one year, 
and until their successors qualify." 

The term of office of the member of the board to be appointed by the board 
of county commissioners is for a fixed term, Section 264.01, subd. 2. 

Section 351.02 (2) provides that a vacancy shall occur before the expira­
tion of the term of such office by resignation. Section 351.01 relating to 
resignations reads as follows: 

"Resignations shall be made: 

u(1) By incumbents of e lective offices, to the officer authorized by 
law to fill a vacancy in such office by appointment, or to order a special 
election to fill the vacancy; 

"(2) By appointive officers, to the body, board, or officer appoint­
ing them, unless otherwise specially provided." 

From the facts presented and upon which we base our conclusions, it 
appears that on July 1 L mailed his resignation to the proper public officers 
which was received by such officers on July 2. The res ignation by its own 
terms clearly manifests L's intention to resign from office. On July 8 the 
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county board accepted his resignation effective as of July I, and on July 9 
his r esignation was accepted by the welfare board. On July 12 the county 
welfare board appointed another chairman in place of L. 

There are two lines of decisions as to when a resignation becomes 
effective so as to cause a vacancy. The one line holds to the proposition 
that when an officer takes office for a fixed term and until his successor is 
elected or appointed and qualifies, in order to effect a vacancy three condi­
tions must occur, namely. 

A r esignation by t he incumbent, 

An acceptance thereof by the proper board, and 

The appointment of a successor who qualifies. 

The leading case supporting this rule is Dadger v. U. S., 93 U. S. 699, 23 L . 
Ed. 991 (Illinois statutes and constitution involved). However, in connection 
with this case it should be noted that the resignation of the officer was for 
the purpose of attempting to prevent the collection of a judgment. Other 
courts which have followed the l'ule announced in the Badger ca se are The 
People ex reI. The Illinois AJidland Uailway Company v. Barnett Township, 
100 Ill. 332; Jones v. Jefferson. 66 Texas, 576; 1 S. W. 903; Keen v. Feather­
ston, 99 Tex. Ap. 563, 69 S. W. 983; U. S. V. Green, et aI (Mo.). 53 Fed. Rep. 
769. 

The county board had not, on t he 12th day of July when a successor to 
L as a member and chairman of the welfare board was appointed, accepted 
any other bids nor awarded a contract therefor. 

The interest which is forbi dden by t he statutes mentioned must exist a t 
the time when the contract is made. The inception of the contract could not 
begin until the bid was accepted. Hence, if we adopted the rule stated in 
the Badger case, then the three conditions which aTe therein stated as a 
prerequisite to causing a vacancy occurred in the instant case, as follows: 

The res ignation of L on July 1 

The acceptance t hereof on July 8 nnd July 9 by the county board 
and the welfare board 

Filling the vacancy by appointment of a chairman on July 12. 

Consequently, upon the rule stated in the Badger case, the office of L became 
vacant on July 12. 

The action of the county board taken on July 6 to adjourn the meeting 
for the purpose of considering the bids submitted until July 22, postponed 
the time for the acceptance of the successful bids until at least July 22. 
L's resignation had been made and tendered, accepted, and the vacancy 
caused thereby filled prior to July 22. 

It does not appear to us from a reading of our Supreme Court Decisions 
that our court has followed the rule stated in the Badger case. 
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In State ex rei Ladee n, 104 Minn. 252, on page 255 the court said : 

"A written I'cs ignation delivel'cd to the board or officer authorized 
to r eceive it and to fill the vacancy created t hereby would be prima 
facie evidence of all intent ion to relinquis h the office, but it is not 
conclusive." 

In an opinion given by th is office on Murch 9, 1940, (Fi le 437~A- ] 8) it 
was held that the l'csig nution of a town supervisor does not become effective 
lIntii accepted by the town board. In the instant case the resignation was 
to become effect ive by its terms on July 1. L's intention to resign is clearly 
expressed. H e caused the r es ignation to be mailed to the prope r officers who 
by law had t he powe l' to appoint hi s successor. The resignation was received 
by t he county board and the welfare board. L could have done no more. It is 
conceded that he acted in good f a it h . His res ig na t ion has been accepted and 
t he vacancy filled . 

The county board has not a s yet accepted or rejected a ny bids s ub­
mitted . It intcnds to do so on July 22. 

As bearing upon the principle of the right of a n officer to r esign so as 
to become elig ible to nw ke contrncts, see 44 Corpus Juri s, puge 95, section 
2180. 

Applying the language of our court in the Ladeen case we conclude that 
the termination of L's office by hi s resig nation became effective as of July 
1st in nccord with L's manifest intentions, and the nccep tance thereof by t he 
coun ty board and the welfarc board, and that the county board may, on 
July 22, 0 1' at n s ubsequent adjourned date , cons ider t he bid submitted by 
L's firm and accept the snrne if, in the judgment of the board, such bid 
constitutes the lowest res ponsible bidder as provided by statute. 

VICTOR J. MICHAELSON, 
Special Assistant Attol'ney General. 

St. Louis Coun ty Atto rney . 

.Jul y 22, 1948. 90-B-3 

133 
Towns-Attorney-Town board has authority to hire an attorney on monthly 

basis to furni sh se rvices and advice in matters other than legal actions 
- MSA 365.10 (3) 366.01. 

Facts 

The town of Irondale has wit hin its boundaries a conside rable amount 
of platted pl'oper ty. The plats of Cr osby Bench, Morningside Park, Jules­
burg', Riverton , and othe rs, Hre within the town limits. The town hae a 
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valuation of between six a:nd seven hundred thousand dollars . It transacts a 
great deal of business, including the buying of equipment a nd making of 
contract s. 

For the purpose of handling its business, the town is in need of legal 
advice on ques tions which arise from time to t ime and for the drawing of 
contracts and other papers. The town board is anxious to retain the r egular 
services of a n attorney for the purpose of furnishing legal a dvice and 
drawing contracts and other papers and generally acting as attorney f or t he 
town, except in cases involving litiga tio n in the courts. 

Question 

"Maya town thIough its town board cmploy un attorney to regu­
larl y represent the town wit h regurd to all matters of a legal nature 
arising as a resul t of t hei r governmentu l operations and pay him there­
for on an annua l bas is?" 

Opinion 

The onl y statutory provision relating to the payment of attorneys fee s 
by a town is found in M. S. A. § 365.10 (3). This provision is to the effect 
that electors of each town have power at their annual election : 

UTo direct t he institution and def ense of a ll actions in which t he 
town is a party or interested; to employ necessary agents and attorneys 
for the prosecution or defense of the same, .and to raise stich s ums of 
money for that purpose as t hey deem necessary." 

From a consideration of this statute, it is .apparent that t he power to 
employ an attorney to direct the institution und def ense of all actions in 
which t he town is a party or interested is vested in the elector s of the town 
at their annual town meeting. See, howeve r, M. S. A. § 365.40. 

There are many matters as to which a tow n board from time to time 
requires t he ass is tance Hnd advice of an attorney other than actions in the 
courts. In drawing contr acts, in approving speci fi cations for contracts, in 
drawing proceedings with reference to the establishment of tow n roads, in 
draw ing advertisements for bids, in connection with proposed bond issues, 
in attending meetings of the board for the purpose of giv ing advice on legal 
questions, and in many other matters which arise from time to time, a town 
requires and should be entitled to have the assistance of a competent 
atto rney . 

The section of the law above quoted does not apply to the hiring of an 
attorney for t he purposes last mentioned. 

I direct your attention to M.S.A. § 366.01 relnting to the duties of the 
town board. It is ther ein pr ovided that "The super visors shall have charge 
of a ll of the affairs of the town no t by law committed to other oftlcers." 

it is my opinion that this authority vested in the town board gives that 
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board the power to retain and pay an attorney on a monthly basis for all 
services of n legal nature which it r equires other than in connection with 
actions by or against the town. 

If the business of any town is so extensive, complicated, and of such 
magnitude a nd impor tance t hat good business judgment would r equire the 
advice of an a ttorney from time to time, I think power to employ such an 
attorney rest s in t he town board. 

In t he case of Lindquis t v. Abbett , 196 Minn. 233, the court had under 
consideration t he matter of the employment of an at torney by a school board. 
The power Uto prosecute and dcfcl).d actions by or agains t the district" was 
expressly g iven to the board. Apparently there was no express authority to 
hire an attorney t o g ive advice with respect to ot her matters. In that case 
on the subject now under discuss ion our court said : 

"The board of directo rs of any private corporation of the magni­
tude, importance, and pervasive contacts which characterize the Duluth 
school district would, as matter of bus iness sense and safe administra­
t ion, require the services of counsel. The usual thing would happen. 
The executive head would select some lawyer having the confidence of 
the management and retain him upon an annual basis. If a firm were 
chosen, pl'obably the understanding would be that some one member of 
it would be ass igned to be individually responsible for the prompt and 
sat isf actor y handling of all matters of the corporation submitted to him. 
Business men are averse to being shunted from one lawyer to another 
simply to suit the convenience of others. Their desire is for some one 
adviser to whom they can go when occasion arises and get prompt and 
dependable answers t o their questions. They want a dvice backed not 
only by knowledge of t he law but also by experience with the other 
'nonlegal' factors so often present in the problems submitted by busi­
ness men to their lawyers. 

"The evidence makes it appear that the hypothetical case of the 
private corporation indicates the precise status in which the members 
of the defendant board found themselves when they first retained Mr. 
Spear. It is beyond our competence to find in their attit ude and action 
anything surprising, t o say nothing of such elements of arbitary or 
capricious action as to indicate t hat they went beyond their lawful 
power . \Ve cannot find anything illegal in the ma nner of Mr. Spear's 
employment and payment. \Ve cannot agree in the distinction made 
below between wha t were supposed to be his 'legal' and 'nonlegal' serv­
ices. Once a lawyer becomes famili ar with the affairs of an important 
a nd cont inu ing client . he is constantly advis ing on matters which may 
involve both questions of law and fact . Many courses of action which 
ar e legal are unwise. The lawyer who in vouching for t heir legality 
does not at the same t ime point out their lack of wisdom, if it be known 
to him, is an incompetent adviser. In so counseling, he does not by so 
much cea se to be a legal counselor . His knowledge of the law is not the 
only thing wanted. Frequently more important is his knowledge, gained 
from experience, of how the law works in application to the affairs of 
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men. In some cases corporations desire their counsel to become special­
ists in their affairs. It is probable t hat the defendant board deliberately 
tried to make Mr. Spear a specialist in the affairs of the Duluth school 
district. If so, they were bu~olIowing an aPI?roved pract ice of well­
managed, private business. There is no law which condemns them for 
so doing simply because they happen to be managing a school district . 

HAppnrently it was considered to be Mr. Spear's duty, anyway it 
was his custom, to be present at every board meeting. The members 
wanted to be sure of t he legal ity of their action as they went along and 
were attempting to avoid the delay which often ensues if a ma tter must 
wait until i t can be referred to absent counsel and his opinion procured. 
Then there is often a choice, already mentioned, to be made between two 
or more routes of action, all of which may be legal, but one altogether 
the more desirable for some reason only an experienced lawyer may 
know. So, t he crit icism of Mr. Spear's presence at all board meetings is 
baseless. No one has yet condemned the municipal practice t hat r equires 
the city or village attorney's presence at meetings of the counci l. That 
custom is no more to be condemned in the case of defendant board. It is 
charged with public affairs more weighty and complex than those of 
most cities of the state. 

/lIt is of no significance that the convent ional city or village charter 
expressly authorizes the employment ot a n attorney. Take away such 
express grant, the power would yet come by implication from the very 
necessity of the case . • •• " 

I think that t he argument of the supreme court in this case is equally 
applicable to the case of a town board where there is no express authority 
given the board to employ an attorney even t hough legal services and advice 
a re necessar y and advisable. 

In an opinion dated October 16, 1945, No. l02, 1946 report, this office 
ruled: 

"There are many occasions on which the town board needs the 
services of an attorney other than in the institution and defense of 
actions. I t hink there is implied power in the board to hire an attorney 
in such case." 

In this opinion it was held that t he town board had the right to retain 
and pay an attorney for legal services necessarily required by the town 
board in connection with drawing notices, conducting proceedings, drawing 
up the minutes and t he order establishing a cartway and awarding damages. 

Therefor e, if in the judgment of the town board there is so much busi­
ness requiring the continual services and advice of an attorney at law (other 
than the institution and defense of cases) that it would be advisable, busi­
nesslike and economical to hire an attorney for the purposes indicated on a 
regular basis, it is my opinion that the town board acting reasonably and 
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in good faith may employ an attorney from month to month to furnish 
such services. I think such employmen t should be on a monthly rather t han 
on an annual basis. 

RA~PH A. STONE, 
Assistant Attorney General. 

Ironton Town Attorney . 

April 19, 1948. 434-A-l 

134 
Const.ables- Town de puty-Authority of town constable to a ppoint deputy . 

POWE ll OF' TOWN CONSTABLES 

The oflice of constable is one of great antiquity. In medieval law it was 
a name given to a ve r y hig h functionary under the French .md E nglish 
kings, the dig nity and importance of whose office was only second to that of 
the monarch . He was in general the leader of the royal a rmies and had 
cogniznnce of a ll matte rs per ta ining to war a nd arms, exe rcising both civil 
and militol'Y jUl'isd iction. He was also charged with the conser vation of the 
Ilcal'C of the na tion. Thus t he l'c was a "Constable of France" and a " Lord 
Ii igh Constable of Eng land ," 

In Eng lis h law the constable was a public civi l oft'iccr, whose proper and 
gencnd duty was to keep the peace within his d istrict, though he W1\9 ire· 
quent ly churged with ndditional duties, 

In American law the constable is a n oflicer of n municipal corporation 
(usually elected) whose du ties are si milar to those of a s he riff, though h is 
powers arc less and his jurisdiction s malle r. He is to preserve the public 
pence, execute t he process of magistrates' courts, and of some other tribu· 
nuls. se rve writs , nttend the sessions of the crimina l courts (of justices of 
the Jleace), have t.he cus tody of juries, and di scharge other fun ctions some· 
times ass igned to him by local law or by stntute; he is a conservator of t he 
peace; he is :an office r charged with a duty t o the public of the gravest and 
most delicate nature, in which t he whole commonwealth is vitally interested ; 
he is t he local peace oflicer of the vici nage; a constable stands on the same 
footing as a s heriff, and originally his duty was to keep the peace (as it still 
is), and he has no authority to serve process in civil actions, except s uch 
as is expressly conferred upon him by statute , 

POWEll TO APPOINT DEPUTIES 

J find no statute author izing a town constable to appoint deputies. 
Undel' date of !\fay 18, 1926, fil e 847, thi s office issued an opinion as to the 
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appointment of de puty village constables. It was held that there is no 
authority for t he village councilor the constable himself to appoin t a 
deputy constable. Hnd that the re was no s uch office. 

RALPH A. STONE, 
Assistant Attorney Genera1. 

Attol"Ocy for Town of Bloomington. 

May 7, 1948. 847 

135 
Plann ing a nd zoning comm iss ion-Whe re no de finite te rm is fixed by 

lnw. a n office r holds at the pleasure of the appointing power- MSA 
366.17. 

Ques tion 

What is the term of office of a member of a zoning commission appointed 
pursuant to M. S. A. 366.17? 

Opinion 

M. S. A. :W6.17, provides for t.he a ppointment by the board of super­
visal's of "n plan ni ng and zoning commi ss ion" in certain towns a f te r certa in 
requ isites have been complied with . 

The ~tatute further fJ l'ovides t hat a ll members of t he planning and 
zoning commission must be freeholders a nd that the number of such com~ 

missioners is to be determined by the board. The re is no defini te term of 
office provided for the commission or me mbe rs of the commiss ion . 

<lWhe re the term of office is not fixed by law, the officer is regarded 
a s holding' at the will of the appointing power, even though t he appoint . 
ing power attempts to fix H definite term ; a nd an office r removable at 
t he pleasu re of the appointing power has. in t he strict meaning of t he 
word, no 'term' of office." 46 C. J. titl e Officers, p. 964. 

T he above quotation from Corpus Juris is supported by ample author ity. 
Scc T hroop on Puhlic Officcrs . § ~{04. from which I quote as follows: 

"Where an office is filled by appointment , Rnd a defini te term of 
office is not fixed by a constitu tional 0 1' statutory provision, the office is 

. held at the pleasure of the appointing power. and the incumbent may be 
removed at any time." 

a lso quote from § 354 of the same text: 

"The genera l rule is, that wher e a definite term of office is not fixed 
by luw. t he offi cer o r office rs, by whom a person was a ppointed to a 
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particular office, may remove him at pleasure, and without notice. 
charges, or r easons assigned." 

Wright v. Gamble, 136 Ga. 376, 71 S. E. 795, Ann. Cas. 191 2 C, p. 372 . 

A law provided f or a board of commissioner s of roads and revenue of a 
county. The law authorized the board of commissioners to elect t hei r own 
c1erk, but the act fixed no defini te term of office for the clerk. 

In November, 1909, the board passed a r esolution fixing the term of the 
clerk of t he board at two year s beginning with the first Tuesday in January, 
1910. Pursuant to the r esolution, and on the fi rst Tuesday in January, 1910, 
G was elected clerk of the board. 

At the r egula r meeting of th e board in May. 1910, the board declared 
the office of c}cl'k vacant and r esc inded their action appointing G as clerk , 
and thereafter appointed W as clel'k of the Board. Litig a t ion is between 
W and G as to who held title to the office of clerk. The court said : 

"It seems now to be the universally accepted rule, that, where the 
tenure of the office is not prescribed by law, the power to r emove is a n 
incident to the power to appoint." 

This case cites numerous au thorities to the same effect. I direct a tten­
tion to the case of Parsons v. Breed, 126 Ky. 759, 104 S. W . 766, which held 
that "where neither the consti tut ion nor statute fixes the term of office, the 
appointee holds at the pleas ure of the appointing power, a lthough it was 
attempted by the appointing power to fi x a definite term." 

See Quernheim v. Asselmeier, 296 Ill. 494, 129 N. E. 828, in which the 
court h eld : 

"Where an office is filled by appointment and a definite term is not 
fixed by constitut ional 0 1' statutory provision, the office is held at the 
pleasure of the appointing power , and the incumbent may be remQved 
at any time." 

My opinion is in accord with the above cited authorities. 

RALPH A. STONE, 
Assistant Attorney General. 

A ttorney f or Town of Eden Prairie. 

December 20, 1948. 489-H 

136 
Village-Clerk-Records-Custody of village books-Should be kept at the . 

place directed by the council if that place is safe-MS1945, Sec. 412.29 
Sd.6. 
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Question 

Does the clerk have to keep the village books at the village hall, when 
directed to do so by t he other members of the council , or may he keep them 
in his own home away from the inspection of the council '? 

Opinion 

Wherever the clerk keeps the books they must be kept subject to inspec· 
tion by the village counci l. The vil1age clerk should keep the books at t he 
place di rected by the council, if that is a safe place for keeping t he same; 
otherwise, being )'csponsible for their safety, he may keep t hem where they 
will be snfe in his judgment, s ubject, however, to inspection, as aforesaid. 
Minnesota Statutes 1945, Section 412.19, Subd. 6, provides that t he village 
counci l "sha11 have power to control and protect the pUblic buildings, prop­
erty, and records and insure the same." 

RALPH A. STONE, 

Attorney for Vi llage of Rockford. 

July 16, 1947. 

137 

Assistant Attorney General. 

470 

Villag~Clerk-Salary-Arter being fixed by the village council at the 
beginning of his term the council cannot increase the salary of the 
clerk during t he term- MSA 412.12, MSA 412.11, MSA 412.21. 

Facts 

"The Village Council of the Village of Crystal deems it advisable 
to establis h a village office in the village hall and wishes to employ one 
person on a full-time basis to work in that office and take care of the 
cler ical and routine work of the village. 

"The present village clerk's salary was established at t he beginning 
of January. 1948 at $40.00 pel' month . This salary was of course fixed 
at that amount in that he was merely to do t his on a part-time basis , 
fulfi lling the usual functions of a village clerk. However, the Council 
would now like to employ hi m in a f ull -time capacity and pay him a 
sala r y commensurate with the amount of time which he would be devot­
ing to the vil1age work. He would then be the only full-time employee 
and in charge of t he village office." 

Questions 

" Can the Village Council now change his salary so as to adequately 
compensate him for full-time employment? If not, can the Village 
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Council appoint him as a manager of the village office at a stated salary, 
this being separate a nd apart from his work as village clerk." 

Opinion 

M. S. A. § 412. 12 , p)'ovides in the las t paragraph of t ha t section as 
follows : 

"He shall act generall y as the clerk , recorde r, and bookkee pel" of the 
village , be t he custodian of its seal and records, counters ign its official 
paper s , post and publis h notices, ordinances , and the like, nnd pe rform 
s uch other appropriate duties as may be imposed by ordinance 01' ot he l' 
direction of the council. Fo\' hi s se rvices he shall )'cceive such compen­
~mtion as may be fi xed at t he beginning of hi s term by resolution of t he 
counci l. For cert ifi ed copies, and fol' filing a nd entering, when required, 
chattel mortgages and other papers not relating t.o village bus iness, he 
shall receive the fees allowed by law to town clerks." 

Under this section it has been the holding of this office that in villages 
operating under the 1905 hlW the compensation of the village clerk is to be 
fixed at the beginning of hi s te rm and may no t be incr eased during s uch 
term. To that effect a re t he opinions of December 19, 1938, and Apri l 8 . 
1947, 470-B, copy enclosed herewith. 

Under the s ta t.u te quoted the council could impose a ppropria te duties 
upon the village cle rk, but even so the council could not increase the clerk 's 
compensation during hi s term of o fl't ce . 

A fur ther objection might be made to so increas ing the salary of the 
village cle rk in thi s : That t he cle rk is a member of the council, and that to 
so increase hi s salary he would be participating in a contract and interested 
in a contract of the village contrary to t he provi sions of the statute. See 
M. S. A. § 412.21. 

J call your a ttentio n to t he provis ions of M. S. A. § 412.11. Under t he 
provisions of thi s section the clerk, with t he consent and approval of the 
counci l, could appoi nt a deputy who would have a uthority to discharge any 
and all of the duties of the clerk, and the council would have authority to 
fix the s alary of such deputy. S uch deputy could be required by the clerk 
to keep the of lice open at a ll t imes. 

RALPH A. STONE, 
Assistnnt Attorney General. 

Attorney fol' Village of Crystal. 

April 19, 1948. 470-11 
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Village counci l-Authority-Buildings-Removal from vi llage-Counci l ca n-
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not arbitra ril y or unreasona bly p revent re mo\'a i of bui lding whe re t he 
village has no bonded debt and taxes a re paid. Ord ina nce prescr ibing 
t he moving of buildings a long the st r eets. 

Facts 

A certain person has purchased a dwelling house located in lana" He 
desires to move it to Slayton. The taxes on the property from which t he 
house is to be removed have all been paid. lona has no bonded debt. 

Question 

Whether the village council may legally refu se to permit the removal of 
the building. 

Opinio n 

The village council has no right to 8l'bitradly or unrea:sonably refuse 
. to permit the removul of a building under such circumstances. 1 take the 
following quotation from the case of Evans v. King (S. D.). 230 N. W . 848: 

" In a small city or town where the streets are not crowded by 
traffic to any great extent, the use of the streets for moving buildings 
may be properl y exercised under reasonable r egUlations, and to totally 
forbid such use in s uch communities may well be deemed unreasonable, 
and in a propel' case the city authorities may be compel1 ed by mandamus 
to issue a permit for the moving of buildings across or along the streets 
in such places. But s uch use of the streets not being a matter of right, 
the governing body has some di scretion in regard to when a permit shaH 
be issued. The answer in the instant case alleges t hat the p laintiff'i5 
building cannot be moved across or over the streets without damaging 
sidewal ks and cutting down trees planted by t he city in the parking, 
and not only would it ('ause damage to the property of the city, but 
would destroy the electric ligh t wires and equipment, and impair the 
se rvice of ligh t and power. The court refused to permit any evidence 
in support of t hese allegations, npparently on t he theory that plaintiff 
had an absolute right to the use of the streets fOI· the purpose of moving 
his buildings ovel· a nd ulong them. In this we think the court erred. 
Jt may be that the refusal to issue a permit was arbitrary and not 
warranted in the exercisc of a l'eHsonable disc retion, but that was a 
mattcr to be established by proof if it existed, and the refusa l to admit 
any evidence in support of the answer prevcnts any finding as to 
whether the refusal was unreasonable and arbitrary or was justified in 
the exercise of a reHsonable di sc)·etion .• • • " 

1 think the law is well expressed in the foregoing quotation. 

The village counci l would have a right to require compliance with an 
ordinance prescribing reasonable conditions which t he owner could comply 
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with. The circumstances would be very unusual in which the council could 
absolutely prohibit r emoval of t he building . Also see Opinion 796, 1920 
report and 237. 1936 r eport. 

Attorney for Village of l ana. 

October 13, 1947. 
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RALPH A. STONE, 
Assistant Attorney General. 

469-A 

License-Bulk oil stations a nd t r ailer camps . Town may regu late by or­
dinance- MS 1945, § 368.01. 

Opinion 

Bloomington township is entitled to exercise the powers of villages 
referred to in M. S. § 368.0 I, as i t f a lls within the classification therein set 
out. 

This section confers police power upon t he town. It authorizes the town 
to "regulate t he storage of g unpowder and other dangerous materials" 
(412.19, subd. 8) . The town is also authorized to "provide fo r the gO'Vern· 
ment and good ordcr of the village, the suppression of vice and immorality, 
thc pl'evention of crime, t he protection of public and private property, * * • 
and t he promotion of heal th by such ordinances, rules, and by-laws not incon. 
s istent with the constitution and laws of the United States or of this state 
a s it shall deem expedient." (Subd.24) 

I think the power conferred is sufficient and broad enough to authorize 
t.he town to adopt an ordinance regulating the storage of oil and gasoline 
and a lso regulat ing t he operation of t railer camps, and if deemed advisable 
by the town, a license fol' these occupations may be required. 

As bearing upon and substantiating this opinion, I r efer you to Dun­
nell 's Digest, title Municipal Corporations, § 6794; a lso Power v. Nordstrom, 
150 Minn. 228. 

See Standard Oil Co. v. Minneapolis, 163 Minn. 418. An ordinance of 
the city provided that no bui lding should be erected for t he storage or sale 
of oil or gunpowder within the city limits unless the party desiring to erect 
such building had obtained permission from the city council. The purpose 
of the action was to compel t he city council to issue a license for the erection 
a nd maintenance of a gasoline filling station. The license was refused upon 
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the ground that a station at tha t particular place would interfere with the 
traffic a nd increase the fire hazard. The court upheld the ordinance and the 
action of the city in r efusing a license. 

It was held in State v. Morrow, 175 Minn. 386, that under the general 
welfare cla use of t he city of Minneapolis the council had power to enact an 
ordinance for the licensing of an open air automobile parki ng place. 

The general welfare clause of the city of Minneapolis is similar to tha t 
which applies to villages. 

I refer you to the following quotation from Sverkerson v. City of Minne­
apolis, 204 Minn. 388, 391: 

" ••• The lawmaking body ha s a wide latitude in considering what 
is an evil and what is necessary for the good order of t he community. 
'Jt is largely a matter of discretion with the legislature to determine 
the subjects of police regula tion, and the mode and extent of such regu­
lation. It is not for the courts to determine the wisdom or expediency 
of police legislat ion.' " 

As to the storage of oil, see State v. Northwest Linseed Co., 209 Minn. 
422. See the discussion on page 427 of this r eport and the following quota­
tion: 

"The exercise of the police power is legislative. Its policy is not 
for the courts. Only when its exercise unconstitutionally affects per­
sonal or property rights do the courts take cognizance ; and it is pre­
sumed t hat t he legislative body investigated and found conditions such 
that the legislation which it enacted was appropriate." 

RALPH A. STONE, 

Attorney for Bloomington Township. 

August 26, 1947. 
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Assistant Attorney General. 

434-A-6 

License-Real estate broker-Power to license real estate brokers-Under 
city charter such power is granted-Ordinance should be reasonable and 
define real esta te broker. 

Question 

Has the city council of Austin a uthor ity t o license and regulate local 
r eal estate agents? 
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Opinion 

find no s tate Inw conferring s uch authority upon t hir d class cities. 

Your ('harter provides in Chapter V. Section 6, that the common council 
shull have authority La li cense and regulate various activities, including 
'brokers and s tockbroke rs , insurance offices and insurance agencies· ••. " 

I think this is s ufficient ilUthol'ity for the council to pass an ordinance 
I'egulaling broke rs of real estate. 

A broker is defined by Funk & Wugnulis New Standard Uictiollul'Y to Lt: 
" <\ person who negotiates sales 0)' contructs as agent, OJ' makes sales and 
purchases fol' n commiss ion." 

1 think the cO lllmon understanding of the meaning of the terln "broker" 
is that he is a pel'son who acts as agen t fol' others, and does not act as a 
principal for himself. 

Black's Law Diction:.lI'Y contains the foll owing de finition of n broker: 

"An agent employed to make ourgains and contl'acts between other 
persons, in matters of tl'adt!. commerce, at· navigation, fat' a compensa­
tion commonly cu lled ' brokerage.' (citing a uthority) But t he term 
' broker' is no longe l' limited, but extends to almost every branch of 
bus iness, to realty as well as personali ty." 

Words and Phrases, Vo1. 5, states that ,. 'Broker s' are persons whose 
business it is to bring buyer and selleI' togethe r." The same book and 
volume on page 827 c ites City of Texarkana v. James & "Mayo Realty Co., 
/)2 S. W , 2d 42, 187 AI·k. 764, holding in effect that a person e ngaged in 
den ling in real estate is a bl'oker. 

Oregon Home Builde rs ..... Montgomery l ilv. Co., 04 01' . ;j4~, 18-1 P. 487. 
491, holds that a rea l estute broker is one employed in negotiating t he sa le. 
pUl'c hase 01" exchange of lands on a commission contingent on s uccess. 

In Morris v. O'Neill, 239 l\Iich. 66~I, 215 N. W. 8, it ',vas held that to make 
one a rea l estate broker within t he menning of thc law I"cquiring a license t o 
engage in such business, it is not s ufllcient that he make one or two sales, 
but it must be made to appca r that he is ellgagcd in the business to such un 
extent that it can be said to be hi s voculion 0 1' partial vocation. 

I t hink that with the uu1 hority granted by t he chartcr 10 li cC ll tic brokenl, 
the city council would have the authority to license real estate brokel's ; that 
the wot'd 'broker" is to be given its ol'dinal'y meaning; that as so used, it 
means one who is enga,ged in t he buyinJ!' and se lling of pl"Opcrty on commis­
liion or as agent. 

I think t he council could pass an ordinance licensing and reasonably 
rcgulating t he business of rcal estate broker s, but such ordinance should nol 
ap ply to a person engaged in the busi ness of buying and selling rea l estute 
on his own account. A person who buys and se ll s on his own account is not 
u broker . 
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Of course such an ordinance would have to be general in its application 
and reasonable in its provisions. It could be so drawn as to exclude spas­
modic or unusual sales not made in the regular course of business. The 
ordinance should define who is a real estate broker within the meaning of 
that term as used in the ordinance. 

As supporting this opinion, I refer you to the case of Buckley v. 
Humason, 50 Minn. 195. 

Austin City Attorney. 

November 17, 1948. 
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RALPH A. STONE, 
Assistant Attorney General. 

62-C 

Rent control-Regulations governing landlord and tenant-Governing body 
may pass ordinance relating to hous ing situation not adeqHately covered 
by State and Federal acts- Laws 1947, Ch. 632, M81945, § § 566.02, 
566.03. • 

Question 1 

"Does the Minneapolis City Council have the power to adopt and 
enforce an ordinance containing provisions more drastic in their effect 
on the right of a landlord to evict a tenant than those contained in and 
permitted by Public Law No. 129, adopted by Congress on June 30, 
1947, amending the existing Federal Rent Control Law permitting land­
lords to evict tenants under the circumstances specified in Section 209, 
Subdivisions 1 to 5, inclusiv& thereof?" 

Answer 

Section 209 of the Federal Housing and Rent Act of 1947, to which you 
refer, applies only to controlled housing accommodations. It does not 
include an establishment known as a hotel as therein defined or any of the 
other hous ing accommodations mentioned in (c), paragraphs 1, 2, and 3, of 
Section 202, Title II, of that act. As stated in my opinion of August 9, 1947, 
the status of the law in the matter under consideration is of a somewhat 
doubtful nature, but, if the city council determines the existence of a local 
rent emergency endangering life, health, and safety of the community, it is 
warranted in passing a rent ordinance intended to prevent results detrimen­
tal to public interests during such an emergency. Such action, if a suffi­
ciently serious emergency exists, would appear justified, not only with 
respect to such housing accommodations as are not covered by the federal 
act, but a lso with respect to those not excepted from the federal law. The 
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Price Control Extension Act of 1946 contained the pI'OVISlon that housing 
accommodations should not be subject to rent control by any state or local 
government. That act expired on June 30, 1947. The Housing and Rent Act 
of 1947 contains no such provision. 

Under Section 209 above cited, no eviction action may be brought to get 
possession of any "controlled housing accommodations" as therein provided 
so long as the tenant continues to pay rent, except in the circumstances 
specified in Section 209 (a), paragraphs 1 to 5. It is my understanding that 
one exception causing hardship is paragraph 4, which permits an eviction 
a ction if: 

1«4) the landlord seeks in good faith to recover possession of such 
hous ing accommodations for the immediate purpose of suBstantially 
altering, r emodeling, or demolis hing them and replacing them with new 
construction, and the altering or remodeling is r easonably necessary to 
protect and conserve the housing accommodations and cannot practi­
cally be done with the tenant in occupancy, and the landlord has obtained 
such approval as may be required by Federal, State, or local law for 
the alterations , l'emodeling or any construction planned." 

You will note that the landlord must obtain the approval specified in 
the above quoted paragraph as may be required by federal, state, or. local 
law before an action of eviction can be brought. It would, therefore, appear 
that in a rent ordinance enacted by the City of Minneapolis provision may be 
made for the refusal of such approval until the emergency endangering the 
life, health, and safety of the public, if found by the city council to exist, is 
t erminated. 

Question 2 

41Calling your attention to the provisions of Article 4, Section 36, 
of the constitution of the State of Minnesota : 

'Any city or village in this state may frame a charter for its 
own government as a city consistent with and subject to the laws of 
this state . • •• 

'Such charter shall always be in harmony with and subject to 
the constitution and laws of the State of Minnesota .••• 

'The legislature may provide general laws relating to affairs of 
cities· • • which shall be paramount while in force to the provi­
sions relating to the same matter included in the local charter 
herein provided for,' 

has the legislature, by the enactment of Chapter 632. Laws of 1947, 
shown an intention to adopt as exclusive for the State of Minnesota, 
including its political subdivisions, the l'ent regulations provided in said 
Public Law No, 129, and any amendments thereof, until such time as 
the Congress shall abandon the field of rent control 'l" 
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Answer 

The city council , of cour se, in ordinary times has no power to pass a n 
ordinance which is r epugnant to the general laws of t he state. What posit ion 

the courts wi ll take in the event of a city emergency which requires t he 

passage of an ordinance to protect the life, health, and safety of a commun­
it y may be enti re ly different from that taken in t he absence of the emer­
g ency now a lleged to exist in the City of Minneapolis . However, a s to hous ­
ing and rent regulations, there is now in force no state law, as the operation 
of t he 1947 nct has been postponed until the f ederal act is terminated. 
Even if the state law is considered in effect, it does not contain any rent 
provisions wi t h }"cf cl'cnce to hotels and other housing accommodations 
excepted from t he operat ion of the act. There is nothing in our cons titution 
forbidd ing a municipality from pass ing local ordinances in conflict with a 
state act which is not in f orce or with a f ederal act which is in f orce. As 
stated in answcr to question 1. there is not hing expressed in the F ederal 
Housing and Rent Act of 1947 which f orb ids the city council, in the event 
of a locHI emergency requi ring local action. from passing an ordinance to 
take care of the local situation. The 1946 f ederal act f orb idding rent cont rol 
by state or local governments is no longer in effect . 

There are many ordinances enacted by a city covering the same subject 
matter with respect to which the state has a lso enacted laws. Local laws a re 
valid unless repugnant to state or federal law. State v. Lee, 29 Minn. 445. 
Any relaxation of restrictions imposed upon landlords by state 0 1' f ederal 
nct s would, ] a ssume, be r epug nan t, but the imposition by a city of further 
restrictions on the lnndlord, when not expressly prohibited by state or f ed­
eral law, mig ht be held permissible by the courts. The existence of an 
emergency would, of course, make s uch holding more probable. 

In the absence of court decisions holding otherwise, I would not assume 
that the city is powerless to act in t he matter under consideration. As here­
tofore stated, it is m y opin ion that t he city council, if it finds t he existence 
of an emergency, is justified in pass ing a regulato r y rent ordina nce and 
leaving the validity of s uch ordinance for judicia l determination. The 
modern tendency of t he courts is to extend, rather than to restrict, the 
police power. At t he time of the moratorium on mortgage f oreclosures and 
the emergency which then existed, serious constitutional objections were 
ra ised, but the courts, including the Uni ted States Supreme Cour t, f ound 
reasons for holding the moratorium law valid. 

Ques tion 3 

"Does the City Council of the City of Minneapolis have the right to 
adopt a nd enforce local legislation more drastic than Chapter 566, 
Minnesota Statutes 1945, regulating evictions under forcible entry and 
unlawful detainer, iW as to modify or suspend the effect of that statute, 
or any of the provisions thereof, within the corporate limits of t he City 
ot Minneapolis 1" 
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Answer 

The only provisions in Chapter 566 which entitle a landlord to possession 
are Sections 566.02 and 566.03, which permit an unlawful detainer action in 
the event the tenant, who has peacefully entered, unlawfully detains the 
premises or holds over after termination or contrary to the conditions of bis 
lease or after any rent becomes due, or when a tenant at will holds over after 
notice to quit. If, by reason of an emergency such as above referred to, the 
city council should pass an ordinance to be in effect only during the emer­
gency, making it lawful for the tenant for such period to continue in posses­
sion by paying a lawful rent, in effect extending the lease, there, of course, 
would be no right to bring an unlawful detainer action on the ground of 
termination of the lease unless the courts should hold such an ordinance 
invalid. I am not in a pos ition to state definitely whether the courts would, 
under the rent conditions existing in Minneapolis, hold such an ordinance 
valid or invalid, but, as herein and heretofore stated, the passage of such 
temporary legislation, with a proper preamble showing the existence of a 
serious emergency and leaving the determination of its validity, if attacked, 
to the courts, would, in my opinion, be justified on the assumption that the 
emergency as determined by the city council to exist creates a situation for 
the exercise of the police power of the city within its own limits. That 
authority has frequently been recognized by the courts as the basis for valid 
statutes and ordinances notwithstanding allegations that legislation there­
under would be in conflict with state and national statutory and constitu­
tional provisions. 

I realize that by the views herein expressed the question, among others, 
of whether state and federal housing and rent control acts can be held to 
have so preempted the field as to exclude a city from handling a local 
emergency endangering life, health, and safety of its inhabitants is not 
categorically answered. The lack of court precedents on recent state and 
federal rent acts and the fact that no specific ordinance has been presented 
for consideration make it, I believe, inadvisable on the part of the Attorney 
General to render a more definite opinion than hereinabove given. It is my 
understanding that other cities, including New York and Chicago, have 
enacted ordinances of a similar nature. Discretion as to the wisdom of en­
acting proposed ordinances to remedy the present rent situation in the City 
of Minneapolis, in the absence of complete assurance of their validity, may, 
of course, be exercised by the city council. If it desires to enact rent legis­
lation, it would, I believe, strengthen the possibility of the holding of such 
legislation valid if it is based on facts evidencing the existence of an acute 
exigency. As hereinabove stated, the courts have been very liberal in the 
upholding of legislation necessitated by the existence of such an emergency. 

Note-August 9, 1947 opinion hereto attached. 

Minneapolis City Attorney. 

August 18, 1947. 

J . A. A. BURNQUIST, 
Attorney General. 

431 
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Question 

lIHas the City of Minneapolis, through its chief governing body. the 
Board of Public Welfare, or the Mayor, the power to pass any ordinances 
or make any rules or regulations governing the relationship of landlord 
and t enant in the City of Minneapolis?" 

The power of a city council to enact an ordinance regulating rental 
charges and the rental situation with reference to housing accommodations 
which are excluded from t he operation of both the state and federal housing 
and Tent acts and other phases not covered thereby. depends largely upon 
the interpretation that will be given to such laws by the courts, 

If the federal and state housing and rent acts are to be construed as 
preempting the entire field of legislation pertaining to rent control, munici­
palities would have no authority to pass an ordinance relative thereto. 
However, if such acts, t hrough excluding certain housing accommodations 
from their operation and failing to cover certain phases of the problem, 
should be construed as no t preempting the entire housing and rental field, a 
different conclusion would follow. Then municipalities would appear, espe­
cially in t he event conditions within a city create such an emergency as to 
endanger life, health and safety of the community , to have the l'ight, under 
their police and other public welfare powers confer red by the city charter, 
to pass for t he protection of the public, ordinances which pertain to such 
phases of housing and rent control as are not adequately covered by state 
and federal acts to meet an existing local emergency. 

Minnesota courts have not as yet passed upon the power of the city to 
enact such an ordinance but it is, I believe, the duty of a city council to 
determine whether s uch an emergency exists in the city which it serves. If 
it finds that the rental conditions are of such a nature as to endanger life, 
health, and safety of the inhabi tants for whom it is the chief governing 
body, the council would, in my opinion, in such circumstances, be justified to 
pass an ordinance relating to such phases of the housing and rental situation 
as are not adequately covered by the state and federal acts to meet such a 
local emergency, notwithstanding doubts as to the validity of an ordinance 
of that nature. 

Minneapolis City Attorney. 

August 9, 1947. 
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J. A. A. BURNQUIST, 
Attorney General. 

481 

Streets-Benches-Placing of for convenience of persons waiting for bus or 
car- MS1945, § § 160m, 160.34, subd. 3. 
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Question 

Whether Minnesota Statutes 1945, Section 160.34, Subdivision 3 and 
Subdivision 1 of the same section should be construed to apply to the public 
streets of the city of Minneapolis. 

Opinion 

Subdivision 3 of the above cited section was construed by our Supreme 
Court in the ca se of Automatic Signal Advertising Company v. Babcock, 166 
Minn. 416. In that case the question before the court was whether a utomatic 
s ign1l1 devices carl'ying advel'tising could be placed on trunk highways within 
the limits of a city under permits given by the governing body thereof. The 
court held t hat ci t ies and villages may regulnte traffic upon b'unk highways 
by ordinances not in conflict with the state law, but that power cunnot be 
extended so as to encroach upon t he authority given the commissioner of 
highways who is g iven, by statute, t he regulation and general supervision 
of the state trunk highways as well within as without the limits of the cities 
and villages through which they extend. 

It is my opinion that the authority of the commissioner of highways in 
the matter under consideration is limi ted in the city of Minneapolis to the 
state trunk highways established therein. 

That section 160.34 does not apply to any other streets or hig hways in 
that city is apparent f rom reading M. S . A. Section 160.01, subdivision I , 
which provides in part as foUows: 

"The provisions of Chapters 160, 161, 162, 163, and 164 shall be 
construed as r e lat ing solely to roads not included within the limits of 
any city, village or borough, except when highways within cities, vil­
lnges. or boroughs are specifically mentioned ...... (Boldface type 
supplied) 

Minneapolis City Attorney. 

September 27, 1947. 

143 

J . A. A. BURNQUIST. 
Attorney General. 

59-A-53 

Zoning-Building perrnits--Provision exempting United States, state, and 
political subdivisions thereof from payment of building permit fee, and 
exempting buildings under construction by these agencies from payment 
of fee, considered. 
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Ques tion 

"1. \Vould an amendment to the fee section of the building ordi­
nance in the following la nguage be valid: 

Provided, however, that in the case of public buildings , con­
structed or to be constructed by the United States, State of Minne­
sota, or any political or governmental subdivision thereof, including 
school districts, t he entire cost of which construction is payable 
out of public monies, t he Building Inspector shall issue a permit 
without charge or fee. Nothing herein is to be interpreted a s 
exempting any such public building from the operation of a ny other 
provision of this ordinance or of any other ordinance of the Village 
of Golden Valley." 

Answer 

The power of a municipal corporation to enact ordinances a nd a dopt by­
laws is derivative. Ordinances should be reasonable and uniform in opera­
tion, and not discriminatory. We do not believe that the exemption of the 
United States, the state a nd governmental or political subdivisions t hereof 
f rom the payment of a building permi t f ee would render the proposed 
amendment invalid. 

Ques tion 

"2. If the above a mendment is valid, may it be made retroactive So 
as to exempt a School District from the requirement of a f ee in the 
case of a school building now under construction and about 100/0 
completed? " 

Answer 

Ordinarily ordinances are enacted so as to operate prospectively and 
not retroactively, and should be so construed whenever possible. Ordinances 
containing provisions so as to leave no doubt as to the intent of the govern­
ing body to have the same operate retroactively have been sustained. So 
has also the validity of a zoning ordinance been sustained, which, by its 
terms, permitted the completion of a building which did not conform to the 
requirements of the building ordinance. Norton v. Hutson, 142 Kan. 305, 47 
P . (2d) 630. 

We believe that the retroactive aspect of the proposed amendment is 
valid. It seems to us to be a matter r esting within the discretionary powers 
of the council, and it cannot be said that the same is 80 unreasonable and 
discriminatory so as t o render it invalid. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Vi11age of Golden Valley Attorney. 

April 12, 1948. 477-B-34 
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144 
Zoning-Owner-Change of zoning-Where state owns a fee title, it is an 

owner within the meaning of the zoning ordinance requiring consent 
of two-thirds of the owners of rea l es ta te within ]00 feet-The owner of 
an easement is not a n owner within the meaning of this provision. 

Facta 

I t is proposed to rezone certain land in the village. The zoning ordi­
nance providing for rezoning is as follows: 

4'Such nn amendment. however, shall not be passed where it will 
alter the use regulations or plans herein contained unless the owners of 
two-thirds of the several descriptions of real estate situated within ODe 

hundred f eet of the real estate proposed to be changed shall have 
acquiesced therein." 

Question 

Where a zoning ordinance provides for a change of zoning as above set 
forth and where a state highway to which the sta te has absolute fee title 
runs a long a piece of land to be rezoned, is the state a n owner so that its 
acquiescence could be used to make up the two-thirds of t he several descrip­
tions of real estate required by the ordinance? 

Opinion 

It was held in opinions dated August 26, 1938, April 14, 1938, a,nd May 
10, 1940, file 69-A-32, that lands which had forfeited to the state for nan­
payment of taxes were owned by the state within the meaning of the rezon­
ing ordinances. 

In line with these opinions, I hold that the state, as a f ee owner of real 
estate which is used far a road, should be considered in determining whether 
two-thirds of the real estate situated within 100 feet of the real estate 
proposed to be rezoned, has acquiesced therein. 

Question 

Would the answer be the same if the state has merely an easement for 
road purposes? 

Opinion 

The answer would not be the same. Where the state has merely an 
easement, it is not an owner within the meaning of your zoning ordinance. 
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r think the ordinance should be construed as requiring ownership rather 
than a mere easement. 

RALPH A. STONE, 
Assistant Attorney General. 

Attorney for Village of Golden Valley. 

March 15, 1948. 59-A-32 

PUBLIC BUILDINGS 

145 
Doors-To swing outward-A ct.-Does not apply to banks , restaurants or 

retail s tores-\Vhether act applies to Rn y place is a question of fact­
L. 1947, Ch. 23. 

Question 

Whether restaurants, retai l stores and banks 8re required to have the 
doors of their places of business open outward? 

Opinion 

Prior to the 1947 session of the legislature, this office had rendered two 
opinions to the effect that M. S. 1945, Section 616.23 did not apply to the 
ordinary 3.2 beer taverns; also this office had expressed doubt as to whether 
that section applied to public or private clubs. It may be that because of 
such opinions the legislature was moved to enact Laws 1947, Chapter 23, 
amending said Section 616.23 so as to read as follows : ' 

liThe doors of all theaters, amphi t heaters, opera houses, public 
halls, dance halls, saloons, taverns, public and private clubs, churches, 
schools, or p laces used for public entertainments, exhibitions, or meet­
ings, which are used exclusively or in part for admission to, or egress 
from, t he same, shall be so hung and arranged as to open outwardly 
and, during any exhibition, entertainment or meeting held therein, shall 
be kept unlocked and unfastened, and in such condition that, in case of 
danger or necessity, immediate escape from such building shall not be 
prevented or delayed. Evel'y owner, agent, or lessee of any such build­
ing who shall r ent the same or allow it to be used for any of the afore­
said purposes, without having the doors thereof hung and arranged as 
hereinbefore provided, shall. for each violation of any provision of this 
section, be guilty of a misdemeanor, and be punished by a fine of not 
less than $25.00 nor more than $100, and, in default of payment of fine 
and costs, shall be confined in the county jail for not less than 15, nor 
rnO!'e than 60, days." 
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The words boldfaced above were added by the amendatory act of 1947. 
The addition of s uch words is the only change made in the. law by the 1947 
amendment. 

The law as amended of course applies to places of the character speci­
fically enumerated. Whether such places come within the scope of the law 
depends upon the character of the activities carried on in the place. The 
law would not apply to an ordinary restaurant where no other activity was 
carried on. It would not apply to the ordinary bank, retail store or grocery 
store. Whether a place is one used for public entertainments, exhibitions or 
meetings is a question of fact which this office cannot determine. 

You will, of course, be cognizant of the character of the places as to 
which the question may anse, and will be in a much better position than this 
office to advise the officer!! of the fire department with respect to this 
Question. 

Austin City Attorney. 

October 2, 1947. 

146 

RALPH A. STONE, 
Assistant Attorney General. 

69-A-9 

Library-Power of county library board to control use of room in library 
building which power includes the right to permit or deny the UBe 
thereof to civic or other organizations-MS Sec. 134.03. 

Facta 

The village of Grand Rapids owns a library building supported jointly 
by a village and county tax levy. Therein is a meeting room sometimes used 
for library purposes and at other times could be used and has been available 
for meetings of various civic and miscellaneous organizations. The board is 
in doubt whether it has the right to discriminate between groups so as to 
permit eertain groups to use the room and to withhold UBe from other 
groups. 

QOoetiOD 

Does the library board have discretion to permit or to withhold permis­
sion to use the room in the library building by various of such organiza­
tions? 

Opinion 

I assume that this is a free county library for which a tax is levied for 
maintenance by authority of M. S., Sec. 376.83, since you say that it is 
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supported jointly by n village and county tax levy. If it is a free county 
library controlled by a board existing by authority of Sec. 375.33, Subd. 4, 
that board has the powers and duties of a board of directors of a free public 
library in a 'city or village and is governed by Sees. 134.03 to 134.15. 

Such board has the duty to adopt by-laws and regulations for the gov­
ernment of the library and reading rooms and for the conduct of its busi­
ness as may be expedient and conformable to law. It has exclusive control 
of the rooms and buildings provided for library purposes. M. S., Sec. 134.03, 
paragraph 4. Therein seems to lie the answer to your question. Exclusive 
control of the rooms and building contemplates a determination by the board 
as to what use shall be made of such rooms. Its action must be reasonable, 
not arbitrary. If in conformity with such standards, the board may say who 
may use the room and when it may be used and who may not use the room. 

Itasca County Attorney. 

December 5, 1947. 

Pl.TBLIC SAFETY 

147 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

285-B 

Firemen's Relief Associations--Pension-By-laws should provide for pay­
ment of pensions to widows and orphans of a deceased fireman and not 
to his legal heirs-MSA § 424.31. 

Question 

You inquire whether benefits should be paid to the legal heirs of a 
deceased member, or to his widow and orphans. 

Answer 

Section 424.31 (2) reads as follows: 
"For the payment of pensions to disabled firemen and the widows 

and orphans of firemen." 

The term "widow" is defined in the second paragraph of subparagraph (6). 
A widow might be a legal heir of a deceased member but would not be 
entitled to receive benefits as such unless she qualified within the meaning 
of the term "widow" as defined in the above paragraph. Consequently. the 
term "widows and orphans" should be used instead of the term 44legal heirs 
or to the person accepting the financial responsibility for the funeral 
expenses 0:( the deceased member" as stated in Section 1 of Article XIII, 
and where the term "legal heirs" occurs in the first and fourth lines of Sec­
tion 4 of Article XIII. 
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The association in providing for the payment of benefits in its by·lawB 
is r estricted to the persons and classes specified in § 424.31. 

Baudette Village Attorney. 

December 17, 1948. 

148 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

688-M 

Firemen Service pensions-Question of modification of service pension 
which has been modified and paid monthly for five years discussed­
MSA 69.06. 

Facts 

"The By-Laws of a volunteer Firemen's Relief Association provide 
for the payment of a monthly pension in an amount not exceeding 
$25.00 per month. fA' was granted such a pension approximately five 
years ago and has drawn that pension since placed on the pension 
rolls. Because of a limited amount of money available for the payment 
of pensions, the members of the Relief Association now plan on amend­
ing their By-Laws to provide for a lump sum pension of approximately 
$50.00 per year of service and also intend to limit the amount that any 
pensioner can receive, to $] ,000.00, which of course would also be the 
minimum amount, since the provision of Section 69.06-Laws of Minne­
sota-1945, provide for a minimum of twenty years of service." 

You have not provided me with the form which the amendment to the 
by-laws will take, and it is difficult to consider your questions without know­
ing the exact language of the llew by-law. Neither am I furnished with the 
form of the old by-laws. As I understand it, however, the amended by-laws 
will provide only for a lump sum payment at the rate of $50 for each year of 
service, limited by a maximum of $1,000. I understand the new by-laws will 
not contain any provision for the payment of a monthly pension; that the 
members of the fire department relief association do not make any contribu­
tions to t he pension fund and have never done SO; and that the individual 
identified as "A," to whom you refer, never made any such contributions. 

Questions 

"1. May the By-Laws of a Volunteer Firemen's Relief Association 
provide a maximum pension in such an amount that it would also be the 
equivalent of the minimum pension which, would be payable under the 
By-Laws? 
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412. In the light of the decision of the Supreme Court in the case 
of Gibbs vs. The Minneapolis Fire Department Relief Association, 125 
Minn. 174, what options would the Relief Association have in its treat­
ment of 'A'? Would 'A' be entitled to the full lump sum pension pro­
vided in the By-Laws? Could the Association make any provision to 
settle with 'A' at a lower sum? 

<13 . Is it legal for such a Fil'emen's Relief Association to provide 
in its By-laws for a sliding scale of funeral benefits based upon years of 
service 1" 

Opinion 

The questions above quoted will be answered in the order in which they 
are numbered. Unless otherwise noted, the sections hereinafter referred to 
are those of Minnesota Statutes Annotated. 

1. 

As to pensions not accrued up to the time of the adoption of an amend­
ment which should be made applicable to future payments and to all mem­
bers, the association may provide that the maximum pension shall not exceed 
the minimum. 

2. 

Your second inquiry raises the question whether a pensioner who has 
fulfil1ed al1 the r equirements for a pension under the old by-laws and has 
drawn such pension for five years can now be cut oft' from the pens ion roll. 

M. S. A., § 69.06 is the statute relating to t he payment of service 
pensions. In general, it authorizes payment of a pension not exceeding $40 
pel' month to members of the fire department relief association who comply 
with certain qualifications and requirements. Under this statute and the 
present by-Jaw, the pensioner has been paid at the rate of $25 per month 
for five years. The statute also contains the 'fo llowing provis ion: 

"Any such fire depart ment relief association where the majority of 
its members are volunteer firemen may provide in its certi ficate of 
incorporation or by-laws for a service pension in an amount not exceed­
ing $100 per year of service to be paid in a lump sum where the l'etiring 
member qualifies for a service pension under the provisions herein­
before set forth." 

r assume. for the purposes of this opmlOn, that the fire department 
relief association is lawfu lly entitled to a mend its by-laws, and. in the 
absence of a copy of the by-laws, that the pensioner in question is now 
enti tled only to a monthly pension thereunder. 

In the case of Gibbs v. Minneapolis Fire Department Relief Association, 
125 Minn. 174, it appeared that the plaintiff was a widow of a deceased fiTe­
man. She sought to recover a pension of $25 a month from the date of her 
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husband's death and. fu r ther, an order directing that she be placed upon the 

pension rolls of the defendant while she remained a widow. The lower court 
directed payment of the pension at the rate of $25 a month from the time of 

her husband's death until the passage of Laws 1913, Chapter 318, approved 

April 16, 1913. That act amended the previous law by changing the defini­

tion of a widow who is entitled to a pension so as to exclude one who did not 
depend upon the deceased for support. The court, therefor e , held that the 

pension was properly payable until that law was passed but not afterwards. 
The statute changed the definition of a widow qualified to receive a pension 
so that under the law as amended the widow would not be entitled to any­
thing. In other words, the court held that, although the widow was qualified 
for a pens ion at the time of her husband's death, there was no reason why 
the state could not change the law and by such change deprive her of any 
pension. The court said : 

U '" '" '" there is no vested right in the pension accruing in the 
future from month to month. It may be taken away. The whole pension 
system may be abrogated without a violation of the Constitution. A 
pension already accrued cannot be taken away." 

In Hess ian v. Ervin, 204 Minn. 287, it was held that a beneficiary under 
the state employees retirement association act had no vested right in a 
pension. Under that act the employee contributes to the pension fund, but 
the court said: 

"Plaintiff so far has no right of an irrevocable or irrepea lable 
nature in or to t he fund, or any part of it. '" • '" Nor will rights accrue 
for him until performance of the conditions precedent to payments from 
the fund, Le., retirement after contributing for the statutory period. 
Even then it may be doubtful whether there will be a vested right to 
anything except payments already accrued." Citing Gibbs v. Minne­
apolis Fire Department Relief Association, supra. 

Johnson v. State Employees' Retirement Association, 208 Minn. 111, was ' 
another case dealing with the provisions of the state employees r etirement 
act. The plaintiff had retired unde r the provisions of the act, and his annuity 
a t the time of s uch retirement was fixed by the statute at $110.05 per month. 
Laws 1939. Chapter 432 amended the retirement act and reduced the pen­
sioner's payments to $100 per month. The plaintiff claimed that he was 
entitled to be paid the amount payable at the time of his retirement. The 
court cites City of Dallas v. Trammell, 129 Tex. 16:0, 112 A. L. R. 997, in 
which the court held that ther e was a reserved right in the legislature to 
amend or repea l the laws on which the pension system was founded, and 
that there was n o vested inte res t in future installments or pensions which 
will prevent the legislature from repealing the law as to the amount of 
pensions. It is said in that case: 

"It is well settled that the mere circumBtance that a part of a 
pension fund is made up by deductions from the agreed compensation 
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of employees does not in itself give the pensioner a vested right in the 
fund, and does not make it any less a public fund subject to the control 
of the legislature." 

In 64 A. L. R.o p. 943, is found an annotaion on the subject j'Vested right 
of pensioner to pension," and the annotation is introduced by the following 
language: 

"The unquestioned rule is that a pension granted by the public 
authorities is not a contractual obligation, but a gratuitous allowance 
in the continuance of which the pensioner has no vested right; and that 
a pension is accordingly terminable at the will of the grantor." 

A supplementary note in 98 A. L. R.. p. 506, is to the same effect. 

Thus under Minnesota decisions we are of the opinion that the by-laws 
of the association may be amended so as to increase or decrease service 
pensions or so as to grant to members a lump sum pension in lieu of any 
further monthly payments if such amendment is made to apply to all mem­
bers. In other words, care should be taken in drafting the amendment so 
that there will not be any unlawful discrimination between pensioners. 

3. 

We do not find anything in the statute which would expressly authorize 
or prohibit basing the payment for funeral benefits upon the years which a 
deceased fireman has served. Section 69.04 (4) provides that such death and 
funeral benefits may be paid as the municipality may from time to time 
authorize. The basis fol' paying benefits and the amount thereof is, it ap­
pears, within the discretion of the governing body of the municipality. That 
body in determining the funeral benefits must, of course, be reasonable and 
not arbitrary in establishing the basis for such payments. 

Nashwauk Village Attorney. 

May 26, 1948. 

149 

J . A. A. BURNQUIST, 
Attorney General. 

688-M 

Fire protection-Towns--Bond issue for equipment, lands and buildings-­
towns qualifying under § 368.01 limited to specific powers contained in 
enumerated subdivisions of said section, and also in § § 412.22 and 
412.27. 

Facta 

In substance you state that at the annual meeting on March 11, 194.7, the 
town of Rose voted $50,000 in bonds for the purchase of fire equipment, 
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lands and buildings for fire protection in Rosetown. You refer to Minnesota 
Statutes 1945, Sections 365.15 to 365 .19 as authority to purchase fire equip­
ment, lands and buildings. You fur t her state that Rosetown could qualify 
under Minnesota Statutes 1945, Section 368.01, and would therefore be 
authorized to exercise the powers of villages as provided in said Section 
368.01. Reference is made to Section 412.19, subd. 23, empowering villages 
to issue bonds for said purposes and to levy taxes, and also Section 475.14, 
subd. I, which empowers villages and other municipalities to issue bonds for 
the purchase or erection of needful public buildings and to secure fire equip­
ment. You also refer to Sections 88.42 and 88.44, relating to the powers of 
certain towns to prevent and abate forest fires. 

Question 

As to the authority of the town to issue $50,000 in bonds for the pur­
chase of fire equipment, lands and buildings as authorized at the annual town 
meeting of March ll, 1947, and the applicability of the statutes hereinbefore 
mentioned to towns for the purpose of financing the purchase of fire equip­
ment, lands and buildings for fire protection purposes. 

Answer 

The validity of the $50,000 bond issue depends upon the statutory 
authority therefor. 

Section 365.15 empowers the electors to authorize the town board to 
provide for fire protection or fire apparatus therefor, and to determine by 
ballot the amount of money to be raised for either of such purposes. 

Section 365.16 authorizes the town board to levy a' tax for the amount 
authorized by the electors as provided in Section 365.15, or for a lesser 
amount. 

Section 365.19 provides that the tax levy authorized under Sections 
365.15 to 365.18 shall in no event exceed the amount of tax authorized in any 
one year pursuant to Section 88.04. 

Section 88.04, as well as Chapter 88, relates to forestry and to forest and 
prairie fires. The town of Rose is not located within nor contiguous to a 
forest area and obviously may not avail itself of the provisions of Minnesota 
Statutes 1945, Chapter 88. 

Sections 365.20 to 365.24, inclusive, relate to fire protection and are 
applicable to towns in which the assessed valuation of the platted lands 
thereon equals or exceeds 500/0 of the total assessed valuation of all lands of 
such town, exclusive of mineral valuations. Upon the facts submitted, it is 
not poss.ible to determine whether these statutes are applicable to the Town 
of Rose , 

However, it is our opinion that no authority exists under Sections 365.15 
to 365.19, or Sections 365.20 to 365.24 to sustain the validity of the $50,000 



MUNICIPALITIES 241 

bond issue by the Town of Rose. Neither do we find any authority in the 

statutes mentioned to issue bonds in any sum whatsoever. 

Assuming that the Town of Rose can qualify under the provisions of 

Section 368.01, the question then arises as to the extent of the powers of 

which a town becomes possessed by virtue thereof. Are the powers of towns 
that qualify under Section 368.01 coextensive with the powers of villages 

under Section 412.19, or are they limited to the specific powers enumerated 

in subdivisions 2, 8, 9, 11, 13, 14, 18, 19, and 24 thereof? 

This necessitates construction of that portion of Section 368.01 which 
reads as follows: II ••• shall have and possess the same power and the 

same authority now possessed by villages in this state under the laws of this 
state in so far as such powers are enumerated in section 412.19 and in subdi­

visions 2, 8, 9, 11, 13, 14, 18, 19, and 24 thereof •••• n Section 368.01 con­

tains no repeal provisions. 

The fundamental aim of construing a statute is to ascertain and give 

effect to the intention of the legislature as expressed in the language used. 

Such intent should control though it seems contrary to the letter of the 
statute or even contrary to the rules of construction. 

If the legislature intended to invest towns coming within the scope of 

Section 368.01 with the powers of villages under Section 412.19, then the 

addition of the specific subdivisions following become surplusage. Further­

more, a construction that such towns may exercise the powers of villages 

under Section 412.19 would result in confusion and conflict with statutes 
relative to towns. As an illustration, Section 412.19, subd. 4 grants to the 

village council the power to provide for the prosecution or defense of actions, 

and to employ counsel therefor, whereas Section 365.10 (3), relating to the 

powers of town electors at the annual meeting, provides that the electors 
shall direct the institution and defense of all actions in which the town is a 

party , and to employ necessary agents and attorneys therefor. 

Another rule of construing statutes to be observed is that specific pro­

visions in a statute control over general provisions. Lovell v. The City of St. 

Paul, 10 Minn. 290 (229) 233, Olson v. D. M. Osborne & Co., 30 Minn. 444, 

446, City of St. Paul v. Johnson, 69 Minn. 184, 186, State v. Erickson, 190 

Minn. 216, 221, 'Veiss v. City of St. Paul. 211 Minn. 170, 174. 

It is therefore our opinion that towns which qualify under Section 
368.01 shall have and possess the same powers and authority now possessed 
in vilJages in so far as such powers are enumerated in Section 412.19, subdi­
visions 2, 8, 9, 11, 13, 14, 18,19, and 24 thereof, and also the powers enumer­
ated in Sections 412.22 and 412.27. 

, 
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Having reached this conclusion, it necessarily follows that Section 
475.14, subd. 1, is not applicable to towns. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Rosetown Attorney. 

June 18, 1947. 43-B-I 

150 
Fire protection-Village may contract with a group of individuals for fire 

protection services in consideration of such group placing its fire truck 
in the possess ion of the village to be used by the village whenever 
needed within or without the village-MSA § § 438.08, 438.09. 

Facts 

UA corporation of individual farmers living in several townships 
wish to purchase a fire truck and incorporate, if necessary. They wish 
to then contract with a village to leave the truck in the village and the 
village agree to furnish the membership fire protection in return tor 
the village being allowed to use the truck for village fires." 

Question 

If ••• whether or not the village could legally contract with such 
a corporation or club of individuals." 

Opinion 

M. S. A., Section 438.08, empowers the council or any other body of a 
municipality having control of its fire department, by resolution adopted by 
five-sevenths vote, to authorize its fire department, or any portion thereof, 
to attend and serve at fires outside of the limits of the municipality either 
within or without the state. Section 438.09 authorizes the body or person 
having control of a municipal fire department to contract with other 
municipalities or private groups for compensation for services rendered in 
fighting fires as provided in section 438.08. 

Ample..authority exists under these two sections to enter into the proper 
contract if "compensation" is to be construed so as to include the use of the 
fire truck owned by the group of individuals in exchange for fire services 
to be rendered by the village. We think that it should be so construed. 
Obviously the possession of the fire truck by the village with the right of 
use is something of value. Whether the rental value of the fire truck con-
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stitutes compensation for the fire services to be furnished by the village to 
the group of individuals is a matter for the consideration of t he council in 
its exercise of judgment nnd discretion. 

"Compensation" as used in t he Federal and State Constitutions, which 
provide that private property shall not be taken for a public use without 
just compensation, was construed by our court in The Winona & St. Peter 
Railroad Company v. Denman, 10 Minn. R. 267 (Gil. 208, 219) to mean: 

"According to approved lexicographers the primary signification of 
compensation is 'equivalence,' and the secondary and more common 
meaning is something given or obtained as an equivalent." 
In Tuttle v. Bisbee, 144 Ia. 53, 120 N. W. 699, the syllabus reads: 

"Mutual debts are extinguishable at common law, but by the civil 
law, under the doctrine of compensation, relief is granted by the recipro­
cal acquittal of debts between two persons who are indebted to each 
otherj 'compensation' being the extinction of debts for which two per­
sons are r eciprocally debtors to one another, by the credits for which 
they are reciprocally creditors to one another," 

It is our opinion that the council has authority to enter into the proper 
contract if in its judgment the value of the use of the fire truck r epresents 
fair compensation to the village in exchange f or t he fire fighting services to 
be rendered t o the group of individuals who are 'the owners of such fire 
truck. 

Swift County Attorney. 

April 29, 1948. 

PUBLIC UTILITIES 

151 

VICTOR J. MICHAELSON, 
Special Assistant Attorney Genera1. 

688-A 

Commissions-Joint-Adjoining villages exercising joint power under l\lSA 
,(71.59. Two villages may not have a joint water, light, power, and 
building commission under MSA 453.01 but may agree under MSA 
471.59 for the joint operation of a water utility. 

Facts 

"The villages of Tt'iumph and Monterey .in Martin County. Minne­
sota are contiguous. At the present t ime each village has its own water 
:lystem. Inasmuch as the village of Monterey has a better standpipe 
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and inasmuch as the village of Triumph has a better quality of water 
they are desirous of getting together on a joint project so that both of 
the villages could use t he Triumph water and t he Monterey standpipe. 

"Section 471.59 MSA provides for an agreement to be entered into 
between the governing bodies of municipalities for various propositions 
when a joint enterprise would be to the advantage of both. Section 
463.01 MSA provides for the appointment of water, light, power and 
building commissions in villages under 10,000 population." 

Question 

Whether the Villages of Triumph and Monterey could have a joint 
water and light commission serving both villages. 

Opinion 

I find no authority in M. S. A. 453.01 which would authorize the forma­
tion of a joint water, light, power, and building commission to serve for both 
villages. I think the only way that the two villages may execute the joint 
power of maintaining a water supply system is by an agreement entel'ed 
into pursuant to M. S. A. 471.59. Such an agreement should be in detail and 
should specify the manner in which the utility is to be operated and the 
expenses of operation divided, as well as the manner in which the funds are 
to be disbursed. 

Martin County Attorney. 

June 10, 1948. 

152 

RALPH A. STONE, 
Assistant Attor ney General. 

624-E-5 

Contracts-\Vhen municipality engages in the manufacture, sale, and dis­
tribution of electrical energy it acts in a proprietary capacity and has 
generally the same powers as natural persons--eontra.cts made by the 
municipality for sale and distribution of electrical energy may be modi­
fied. amended. or abrogated by mutual consent. 
Basic rate- Using part gas and part oil units . 

Facts 

In 1943 the city of J ackson entered into a written contract with the 
local REA cooperative to sell to it a limited amount of electrical energy for 
redistribution and sale to its patrons at rates and under conditions as therein 
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provided. The contract contained no provision as to the particular types of 
equipment to be used by the city in producing the energy to be furnished. 
The city was, at the t ime the contract was made, producing electrical energy 
by two Diesel units, and some by a gas burning steam unit, and has COil· 

tinued to do so until within the last few months when, by the addition of a 
steam turbine unit, the city has supplied electricity largely from the turbine, 
with the additional and auxiliary use of the Diesels. The turbine is operated 
by gas when the supply is sufficient, otherwise by oil, and at times by using 
part gas and part oil. At some time during every month of operation oil as 
fuel has been used in generating electri city used by and furnished to REA, 
either through the Diesel engines or by burning in the turbine. 

You refer to a provision in the contract, as follows: 

"The above rate is based on a fuel cost of not more than 6c or less 
than 5%c per gallon. For each increase or decrease in the average cost 
of fuel above 6c or below 5 %c (FOB Jackson, Minnesota) the above rate 
shall be increased or decreased in an amount equivalent to the difference 
in fuel cost above 6c and below 51hc per gallon, whichever the case may 
be, divided by 12 (the number of KWH generated per gallon of fuel 
oil) ." 

You fur ther state that difficulty has arisen with respect to the meaning 
and the rig hts of the parties resulting from the quoted portion of the con­
tract, and you propound three questions which will be restated, and our 
answer will follow. 

"First. If the amount of current furnished REA by oil burning 
units can be segregated from that produced for its use by gas burning 
units, is the REA entitled to the energy produced by gas at the basic 
rate (without consideration of t he adjustment clause) 1" 

Answer 

In our opinion the provisions of the adjustment clause above quoted are 
applicable to fuel oil only, and not the gas. This seems clear for the reason 
that the cost adjustment is to be made according to the cost of the fuel 
used on a gallonage basis. The unit for measuring gas is on a cubic foot 
basis, and not upon a gallonage basis, and, consequently, the provision of 
the adjustment clause for a decrease or increase from the basic rate does 
not apply to the cost of gas. 

uSecond. The same question as stated under 'First' if the amount 
of current furnished by the two types of fuel cannot be segregated?" 

If the cost of the two types of fuel used cannot be segregated, then no 
adjustment can he made. It seems to us that where the cost of each kind of 
fuel is known, the portion of the cost that each bears toward the total cost 
of operation will be determined and used as the ratio in computing the pro­
portionate amount of the cost to be charged to fuel oil or to gas. This 
becomes the pI'ohlem of an accountant or an engineer, and when determined 
affords the basis for cost adjustment. 
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"Third. Does the city have the power to amend its contract with 
the REA, prior to the expiration of the period covered thereby, and with 
agreement of cOUl·se with them, so as to furnish energy to them, which 
is produced by gas , or by gas and oil fuel, at a rate less than t hat now 
provided in the contract nfter application thereto of the adjustment 
clause; in other words, does the city have the power to reduce the rate 
by an accepted amendment to the contract by the elimination of the 
adjustment clause in so far as it applies to energy produced by gas?" 

Answer 

In our opinion the city and REA may modify. amend, or abrogate the 
contract upon such reasonable terms and conditions as may be mutually 
agreed upon. \Vhen a municipality engages in the manufacture, sale, and 
distribution of electrical energy, it acts in a proprietary capacity. See 
Williams v. Village of Kenyon, 187 Minn. 16], and Reed v. City of Anoka, 
85 Minn. 294. 

In the Williams case the court, in considering the powers of a municipal 
corporation at common law, quotes from 1 McQuillin, Mun. Corp. (2 ed.) § 
124 , as follows: 

'41. To have perpetual succession. 

142. To sue and be sued, implead and be impleaded, grant or 
receive by its corporate name and do all other acts as natural persons 
may," etc. 

No request was made for OUI' opinion as to the va1idity of the contract, 
and, for the purpose of this opinion, we have assumed it to be a valid 
contract. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Jackson City Attorney. 

March 25, 1948. 624-C-2 

153 
Delinquent bills-\Vater pipes-Cost of repairs-No provision for filing a lien 

and certifying the same to the county auditor for delinquent water bills 
and cost of repairing water pipes between water main and water meter 
on consumers property-MSA 451.01 et seq. 

Facts 

"The Village Council has passed an ordinance permitting the water 
commission to shut off the water of any person who fails to pay his 
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water rent when billed. In addition to water rent, it may be necessary 
from time to time, for the Village to make repairs to pipes between 
Village mains and meters on the property of users of Village water, 
which repairs are properly chargeable to the individual." 

Question 

I<ls there any method or procedure by which delinquent water rent 
and the cost of such repairs as those referred to above may be made a 
lien on the property involved, certified to the County auditor and in­

.eluded in the next annual tax statement?" 

Answer 

I am not aware of any statute which would authorize the filing of a lien 
for delinquent water bills and the cost of repairing water pipes connecting 
the water main with the consumers premises and having the same included 
in the annual tax statement. 

Broad powers to regulate and control water plants are given to the 
commission, § 453.04. The commission is empowered to fix water rates to 
patrons, § 453.05. 

Undoubtedly the commission could adopt reasonable rules and regula­
tions to enforce payment of charges for water services rendered to consum­
ers. See City of East Grand Forks v. Luck, 97 Minn. 373, and cases cited. 

I do not believe that eit her the commission or the council has power, 
either express or implied, to file liens on property of a consumer for delin­
quent water bills and the cost of water pipe repairs, and if not paid to 
certify the same to the county auditor to be included in the annual tax 
statement, and would doubt the validity of any ordinance which authorized 
such a procedure. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Golden Valley Village Attorney. 

December 17, 1948. 624-C-4 

154 
Liability-Damages-Break in service pipe leading from water main to 

adjacent property. ViUage not liable without proof of negligence. 

Facta 

The village has been asked to pay a claim for water damage caused by 
a leak in a water pipe leading into private property. The break occurred 
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in t he pipe installed and maintained by the village. The water followed the 
pipe into the basement and ruined a motor and other property. 

For the purposes of this opinion I shall assume that the pipe in ques­
tion was a service pipe and t hat the duty rested upon the village to main­
tain it. Whether such duty rested upon the village is perhaps a debatable 
question. 

Opinion 

In t he case of Ikidgeman-Russell Company v. City of Duluth, 158 Minn. 
509, the complaint alleged that the city had installed as a part of its water 
works system a large reservoir on a hilltop in the city, where more than 
14,000,000 gallons of water nre kept; that leading therefrom through a 20· 
inch ma in the water is conducted from the reservoir downhill and past the 
plaint iff's property j that said main broke near plaintiff 's premises, a nd 
great quantities of water were discharged thereon, damaging the plaintiff. 
A demurrer to the complaint was overruled, and that order was a ffirmed on 
appeal, following the case of 'Viltse v. Red Wing, 99 Minn. 255, which latter 
case adopted the rule in the old case of Rylands v. Fletcher, L. R. 3 H . L . 
330, a leading English cue.1 

If the doctrine of the Bridgeman-Russell case and Rylands v. Fletcher 
is to be applied here, then the village would be liable without proof of 
negligence. However, I t hink this situation is distinguishable from those 
cases which have applied the rule of Rylands v. Fletcher. 

The village has not in this instance collected a large quantity of water 
in one place and discharged it suddenly upon private property. The water 
in the sel"Vice pipe belonged t here. It was intended to be there and was 
there wit h the consent of the claimant. I do not believe that the harsh rule 
in Rylands v. Fletcher should be appliod in such a case and the village held 
liable regardless of whether t here were any negligence or not. 

In 14 A. L. R. p. 552 is found an annotation dealing with the topic of 
t he l;ability for damages by water escaping from pipes. The annotation indi­
cates that a municipality can be held l iable for negligence if its water pipes 
burst and cause injury, but most of the cases annotated do not apply the 
rule that the municipality can be held liable without proof of negligence. 
Many of the cases apply the Massachusetts rule expressed in Goldman v. 
City of Boston, 174 N. E. 686, where it was held that: 

HIt was essential for the plaintiff to l'ecover that some negligence 
on the part of the defendant should be shown in the laying of the water 
main or in its care and maintenance." 

The case of Interstate Sash & Door Co. v. City of Cleveland, 74 N. E . 
2d 239. ha d to do with the bursting of a four-inch water main, and the ques-

l In R yla ndll v. Fletc.her the dehmdants had const ructed a reservoir on their premise!! and 
filled It with water, which flowed by nn underground communiClltlon. or which deCendanta 
were ig nor ant. into plaintiff', mine. Defendants werc held liable without p rool oC negli· 
gence for the damages n ee(!1lsa r ily su stained by plaintiff by lIuch fl ow or water. The 
H ouse of Lords held that the qu~tion w as not whether a dcCend an t had acted with due 
care but whether his acta occasioned the damage. 
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tion discussed is whether the city should be held liable without proof of neg­
ligence. In holding that an allegation of negligence in the complaint was 
necessary the court said: 

"The plaintiff does not suggest that it was unlawful for the 
defendant city to lay the four-inch water main in West 24th street. On 
the contrary, the laying of mains in public streets for the purpose of 
furni shing water for protection against fire and for use of the inhabi­
tants is universally recognized as proper, necessary and legal in modern 
cities. Nor is i t contended that it was unlawful for the city to raise the 
level of that portion of West 24th street. Furthermore, under the cir­
cumstances alleged it is not apparent that the four-inch water main was 
inherently dangerous and likely to burst or that water was likely to 
escape therefrom and cause harm; and it would be equally difficult to 
conclude that t he use of the dirt and stoncs to raise the street level was 
inherently dangerous 01' likely to cause harm either a lone or by reason 
of the combined presence of the water main under t he surface of the 
street. 

"This is in conformity with t he general rule which is stated as 
follows in Ann. Cns. 1916C, 1050: 'Water in an underground pipe is not 
such a dangerous instrumentality as to require a person so conveying it 
to confine it at his peril, and no recovery can be had for an injury to 
property caused by the leakage or bursting of an underground water 
pipe unless negligence in the construction or maintenance of the pipe 
is shown.' 

"The following statement appears in the case of McCord Rubber 
Co. v. St. Joseph Water Co., 181 Mo. 678, 81 S. W. 189, 192: 'The plaintiff 
contends, however, that the defendants are liable regardless of whether 
they were guilty of any negligence directly causing the accident . ••• 
That contention rests for its authority on t he decision in Rylands v. 
Fletcher, L. R. 3 H. L., 330 .••• There is a wide difference between a 
great volume of water collected in a reservoir in dangerous proximity 
to the premises of another, and water brought into a house through 
pipes, in the manner usual in all cities, f or the ordinary use of the 
occupants of the house. Whilst water so brought into a house cannot 
literally be said to have come in in the course of what might be called 
•• '*' "natural user" ••• yet it is brought in by t he method universally 
in use in cities, and is not to be treated as an unnatural gathering of a 
dangerous agent'." 

My attention has not been directed to any case involving the breaking 
ot a service pipe between the main in the street and the property serviced. 
There is less reason for applying the rule of Rylands v. Fletcher to such a 
case because there is no collection of large quantity of water in one place. 

Where the water is brought to the property with the knowledge and 

consent and for the benefit of the owner ot the property, a different rule 

should apply. The owner wants the water pipes there. It would seem to be 
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extending the doctrine of Rylands v. Fletcher beyond reasonable limits to 
hold the village liable because of a leak in the service pipe without proof of 
any neg ligence. 

The question then involved in your inquiry is one of fact : whether the 
claimant can prove negligence on the part of the village. Of course, this 
office cannot determine a question of fact, but certain general observations 
may be made which may apply to the case. 

Assuming that the vil1age took t he responsibility of furnishing and 
installing the service pipe, the duty would rest upon the village to exercise 
reasonable care in the instaUation thereof. It would be the duty of the 
village to exercise r easonable care in inspecting the pipe before installing 
it to see whether there were defects in it. If, upon such inspection made in 
the exercise of reasonable care, there were no visible or discoverable defects 
in the pipe, and if the p ipe were purchased from a reputable dealer and 
manufactured by a reputable steel m ill, I think that the fact that the service 
pipe after a time proved to be defective would not be sufficient to fasten 
liability upon the village. 

In the matter of maintenance of the pipe (as8uming, for the purpose of 
this opinion only, that the duty of maintaining the service pipe rested upon 
the village), J do not believe that the duty rests upon the village of digging 
up every service pipe in the village periodically to ascertain its condition. 
It might be that a case for the jury could be made out by proof that a pipe 
had been in use for many year s without a ny examination of its condition, 
but it seems to me that. to maintain an action on the ground that a pipe 
had become defective because it had been too long in use, it would be neces­
sary for the plaintiff to prove the ordinary service life of such pipe in this 
elimate and under the conditions where it was installed and to prove that the 
ordinary service life of the pipe under s uch conditions had been exceeded. 

Clarkfield Village Attorney. 

November 16, 1948. 

PUBLIC WORKS 

155 

RALPH A. STONE, 
Assistant Attorney General. 

844-B 

Garbage eollection-Cost be assessed against Individuals but may not be 
assessed against property and spread on the general tax rolla. 
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Question 

"Does the Village Council have the power to specially assess the 
real estate of the village for the payment of municipal garbage collec­
tion and disposal service even though this service was furnished to a 
tenant of the owner of the real estate without such owner's consent or 
knowledge 1" 

Opinion 

This office has gone so far as to hold that a village may by ordinance 
take exclusive charge of the collection of garbage and may impose the cosi 
of collecting it upon those from whom it is collected. Opinion of April 25, 
1945 (file 477-B-14). 

I find no statutory authority for the levying of assessments against real 
estate for the collection of garbage by which activity the real estate itself 
would not be specially benefited. Such an activi ty is not in the nat ure of a 
public improvement for which the village may be authorized to levy special 
assessments. In the case of Trephagen v. City of South Omaha, 69 Neb. 577, 
96 N. W. 248, the court said: 

" ••• 'Without a special legislative enactment no city or other 
municipal subdivision has any 1'ight to levy a tax or assessment upon 
the property of its citizens. Cooley on Taxation (2d Ed.) pp. 62-142. The 
statute not having conferred authority on the city authorizing it to 
assess and levy a special garbage ta x and make it a specific charge on 
the lot in question, we conclude that such tax was void." 

I think that some other means will have to be found for collecting the 
assessment not through the instrumentalit y of an assessment spread upon 
the tax rolls. 

RALPH A. STONE, 
Assistant Attorney General. 

Attorney for Village of Deephaven. 

September 22, 1947. 408-C 

156 
Sewers-Rentals-Water, light, power and building commission-Commis­

sion may pay and village may charge rentals for sewer connections with 
the electric plant and public buildings under the jurisdiction of the com­
mission- MSA § 453.01 et seq. 
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Facts 

The village of Kenyon is establishing a sewer system; those using the 
sewer system will pay rental charges fixed by the village council; the village 
has a water, light, power, and building commission which has charge of the 
water, light, and power utilities and the public buildings of the village. 

Question 

Can the council collect sewer rental charges from the municipally 
owned buildings operated by the water, light, power, and building commis­
sion? 

Opinion 

The water, light, power, and building commission operates the electric 
light and power plant and has charge of the public buildings. If the plant 
or village buildings require sewer connections and the commission deems it 
advisable or proper to have such connections for the plant and buildings 
under its jurisdiction it would have authority to pay the sewer rental 
charges fixed therefor, and the village council would have the right to 
demand payment from the commission of such charges so fixed. I see no 
difference between paying the expense of sewer renta1s and paying other 
expenses incurred by the commission in performing its opm'ations, 

Kenyon Village Attorney. 

June 14, 1948, 

157 

RALPH A. STONE, 
Assistant Attorney General. 

387-G-7 

'Vater supply-\Vells- Manner of financing cost-Where village has gen­
eral obligations outstanding to its legal limit and does not intend to pay 
cost of additional water supply by assessment or revenue from users, it 
may issue warrants in anticipation of collection of taxes, subject to limi. 
tations contained in MSA, § 475.22. 

Facts 

The village of Chokio is having difficulty in obtaining a water supply 
for its users, and it will be necessary to secure new sources in order to 
furnish an adequate water supply for the village users, The village is now 
bonded up to its legal limits. The cost of any new source of water supply 
will not be paid by assessment for benefits or from revenues to be paid by 
the users. 
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Question 

You inquire as to the method and manner of financing the cost of 
obtaining add itional sources of water supply. 

Opinion 

You advise that the village has issued bonds up to its legal limits. We 
ass ume this to mean that the village has issued obligations to the extent 

authorized under section 475.06, as amended by Laws 1947, chapter 296. 

There are certain obligations which are excepted from the provisions 

of chapter 296, covering the issuance th ereof . Section 2 in part provides: 

"Subd. 3. 'Obligation' means any bond, certifica te of indebtedness, 
warrant or order authorized by law issued by a municipality. provided 
that the followin g obligations are excepted from the provisions of th is 
chapter covering the issuance thereof: 

,. ... 
"(3) Those issued for improvements which are payable wholly or 

partly from the proceeds of special assessments levied upon property 
especially benefited thereby includ.ing those which are the general obli­
gations of the municipality issuing the same, if the municipality is 
entitled to reimbursement, in whole or in part, from t he proceeds of 
specia l assessmenls levied upon proper t y especially benefited by such 
improvements." 

In determining Hnet debt" certain obligations are to be excluded. Sec­
tion 2 in part provides as f ollows: 

HSubd. 5. 'Net debt' means the amount remaining after deducting 
from its gross debt the aggregate of the principal of the following 
items issued by any municipality: 

II • • • 

U(2) Obligations issued for the acquisition, construction, mainte­
nance, repair, or improvement of pUblic waterworks systems, and public 
lighting, heating or power systems, a nd of any combination thereof 
or for any other public convenience from which a revenue is or may be 
derived." (Boldface 1947 amendment). 

We believe t hat obligations issued for the acquis ition of additional 
sources of water supply come wit hin the class of obligations that are to be 
excluded in calculating t he "net debt" as provided in the subparagraph last 
referred to. It seems clear to us that securing additional sources of water 
s upply such a s a new well constitutes an "improvement" of the public water­
works system within the meaning of this subparagraph. 
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The village may issue warrants in anticipation of the col1ection of taxes, 
s ubject to the limitations of section 475.22. 

VICTOR J. MICHAELSON, 

Chokio Village Attol'ney. 

September 15, 1948. 

REAL I'ROI'EHTY 

158 

Special Assistant A ttorney General. 

476-C-1 

Cemetery-Gravel pit-Upon separation of village from town, cemetery 
owned by towns hil) may be sold, reser ving burial rights therein for 
towns. Minn. 81. 1945, § 365.26. Property owned by town and upon 
village separation from lown may he sold purs uant to Minn. St. 1945, 
§ § 413.071, 413.Q72. nnd § 365.10, Subd. 8. 

Facts 

A certain township acquired title to and owns a gravel pit, a cemetery. and 
certain flowage rights on a millpond, which property is now within the 
corporate limits of the Village of "C," which village has been incorporated 
and separated from the town. 

1. Has the township a right to sell t he cemetery to the village, reserv­
ing the right for the 1'esidents of the township to thereafter be buried 
therein? 

Answer 

When authorized by a vote of the electors at a town meeting the town 
may sell or lease any part of such cemetery, but the part so sold or leased 
shall continue to be used for the burial of the dead of the town. Minnesota 
Statutes 1945, Section 365.26. You w ill note that, before any sale or lease 
of the cemetery may b~ made, authority must be given by the electors. 

Question 

2. Must the gravel pit and flowage rights be kept as joint property or, 
if the township be willing, could the Village of "e" purchase them? 

Answer 

Minn. St. 1945, § 413.06, provides that any real estate purchased or im­
proved with taxes theretofore levied upon property both within and without 
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the village boundaries shall be and remain the joint property of the town 
and village. § § 413.071 and 413.072 provide the manner and method of sale 
or division of property which by reason of § 413.06, supra, has become the 
joint property of the town and village. 

We think that t here is authority under these sections for sale by the 
town of its interest in the property jointly owned to the village. If the 
village and the t own are unable to agree as to the amount or value that each 
is entitled to receive, then § 413.072 provides for the appointment of a board 
of arbitration to determine the value or t he amount that each is entitled to 
receive. However, these statutes contain no specific provision authorizing 
the town board to sell the interests of the town in such property and we 
believe that it would be necessary for the electors of the town to first author­
ize the sale of the town's interest in such joint property pursuant to Minn. 
St. 1945, § 365.10, Subdivision 8. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Village Attorney of Champlin. 

February 13, 1947. 

159 

440-B 

Joint ownership--Counties and villages-May not jointly acquire and own 
real estate for village use as fire hall and county use for housing road 
patrol and equipment-MSI945--4I2.075, 412.19, .d. 8. 

Question 

"Maya County, having a need within a ViJl1;lge for a garage or 
building to house its road maintenance patrol, and the Village, having a 
need for a building to house its fire equipment, join in the acquisition of 
a tract of land and in the erection and maintenance of a building 
designed to serve the County in keeping its road equipment and the 
Village in keeping its fire equipment?" 

Answer 

Villages have power to take, purchase, lease, and hold such real and 
personal property within or without its corporate limits as the purposes of 
the corporation may r equire. Minnesota Statutes 1945, Section 412.075. 

A village council has power to provide fire engines, engine houses, and 
generally to take such measures for the prevention or extinguishment of 
fires as may be necessar y or proper. M. S. 1945, § 412.19, subd. 8. 

Opinions have been rendered by this office to the effect that road and 
bridge fund moneys may be .used to construct a garage building to house 
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road machinery when the county comm issioners may deem it neceSS81'Y to 
do so, and the expenditure is reasonable. 

We are not aware of any statute empowering a village and a county to 
jointly acquir e and jointly own real estate for the purposes stated in your 
letter. The legislature could grant such authority to villages and counties. 
Until such authority has been granted by t he legislature we arc of the 
opinion that a village and a county may not jointly acquire and jointly own 
real estate for the uses and purposes above stated. 

VICTOR J . MICHAELSON, 

Wadena County Attorney. 

April 1, 1947. 

160 

Pl eAse annotate 
Se e 1\ 471.59 . 

Special Assistant Attorney General. 

op i nion II 159 
d . 1 

125-A-41 

Lease--Water tower-Permitting use of city water tower for attachment 
of radio transmitter facilities-Such use may be permitted on best terms 
obtainable for not longer than city has no use for the property. 

Facts 

II A resident of the City of Gaylord has been granted a permit from 
t he Federal Communications Commission to operate a two-way Mobile 
F .M. Radio System here, and has applied to the City Council for a 
twenty year lease or permit to use the water tower to attach a tran5-
miting antenna and wiring for remote controL" 

Question 

"Has the City Council any legal authority to enter into such a lease 
or issue a permit for the use of the water-tower for that purpose ?" 

Opinion 

The leading authority on the question of leasing unneeded city property 
is Anderson v. City of Montevideo, 137 Minn. 179 (ct. Penn-O-Tex Oil Co. v. 
City of MinneapoJis, 207 Minn. 307). 

I hesitate to express an opinion upon the validity of leasing the required 
facilities for a period of 20 years , for the reason that it is impossible to 
determine whether the city water tower will be in use for that length of 
time or whether the facilities leased might become inconsistent wi th the 
use of the property by the city for its own purposes. 
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I think the city should consider the f easibility of granting a permit or 
license f or the use of t he facilities after consideration of the f ollowing 
questions : 

(1) \Vould the radio transmitting apparatus in any way interfere 
with the use of the property for city purposes? 

(2) Does the city need the property which would be s ubject to the 
permit for any ci ty purpose which would be incons istent with the use 
thereof for t he purposes of the lessee? 

(3) Is the proposed offer by the holder of the f ederal permit the best 
price that could be obtained for the use of tile facilities? 

If all of these questions nre answered in the affirmative. I think the 
city would be authorized to g rant to t he holder of permit a license to usc 
the water tower and maintain attachments thereon for such t ime a s the 
city does no t need the property f or its own use and not longer than the city 
maintains the tower. 

Long term leases by a municipality are not favored, in as much a s it 'is 
difficult to determine how long a period the city may be without use for t he 
facilities. 

With respect to s uch a position as this, I feel that the best way to 
handle it would be to give the permittee under the federal permit a license 
which would contain a provis ion t hat the same could be terminated at any 
time by the city on short no tice in the event the city should desire to 
dismantle the tower or have other inconsis tent use for the property. and 
not exceeding 20 years in any event . The license should contain a provision 
for indemnifying the city against claims f or damage on account of such use 
of the tower a s we]l as a provision as to t he amount and terms of the pay~ 

ment of the consideration to be paid by the licensee. 

Gaylord City Attorney. 

April 13, 1948. 

161 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-40 

Public square-Title to public square platted under townsite act-City of 
'Vayzata owns an easement for use as a public square in land platted 
as such in the town of Wayzata under the towns ite act- MSA 503.01. 

Facts 

A plat of Wayzata was filed in the office of the Register of Deeds of 
Hennepin County on May 2, 1855. One of the platted blocks is marked and 
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indicated on the pInt ns a "Public Square." Apparently the plat was made 
by the occupants of a portion of the public lands in what is now the city of 
Wayzata. 

There may be some doubt as to the date when the p lat was filed. A 
letter from Marion Clawson, Director of the Bureau of Land Management 
of the Department of the Interior, dated August 25, 1948, states that the 
plat was filed in t he office of the Register of Deeds of Hennepin County on 
J anuary 14, 1856. 

The plat shows streets and alleys and also certain lands marked 
" Public Park" and the block marked "Public Square." 

Two government lots and three forties were patented to Andrew G. 
Chatfield, Judge of the County Court of Hennepin County. Minnesota, upon 
his entry under t he townsite act. The patent was issued to him Apri l 2, 
1857. The patent conveyed t he lands in fec to the trustee "in trust, for the 
several use and benefit of the occupants thercof, according to their respec­
tive interests:" I a ssume that this patent conveyed the lands included within 
the plat of Wayzata. I also infer that the plat of Wayzata was made by 
occupants of the plat. 

Question 

What interest has the city of Wayzata in the land marked " Public 
Square" ? 

Opinion 

The land included in the plat of Wayzata was entered and patended 
under what is known a s the townsite law, under the act of May 23, 1844. 
This law is printed in M. S. A. Vol. 28, in fine print on pages 510 and 61l. 
It provides in brief t hat whenever any portion of the surveyed pubHc lands 
has been settled upon and occupied as a townsite (which I assume to have 
been the case at Wayzata) and therefore not subject to entry under the 
existing pre-emption laws, it shall be lawful if the place is not incorporated 
for the Judge of the County Court to enter such land in trust for the use 
and benefit of the occupants thel'eof according to their respective interests. 

As complimcntary to this act, this state has what is known as the 
Townsite Act, Laws ]855, Chapter 7, Section I, now appearing as M. S. A. 
§ 503.01, et seq. 

Also in territorial days there was in force in Minnesota R. S. Chap. 31, 
relating to the recording of I'town plots," which provided that when an y 
person wished to layout a town or an addition or subdivision, the same 
should be surveyed, the blocks numbered and the streets and alleys and 
lots shown. This statute provided (R. S. 1851, Chap. 31, p. 150): 

" ••• the land intended to be for the streets, alleys, ways, com­
mons, or other public uses, in any town or city, or addition thereto, 
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shall be held in the corporate name thereof, in trust, to and for the use ~ 
and purposes set forth and expressed or intended." 

In r eference to this statute, our court held in the case of Betcher v. 
Chicago, Milwaukee & St. Paul Ry. Co., 110 Minn. 228, 234, as fo11ows: 

" ....... This s tatute. without substantial change of language, has 
been in f orce in t his state ever s ince the organization of the territory 
of Minnesota. It was originally a statute of the territory of Wisconsin, 
and became a part of the statutory law of t he territory of Minnesota 
by virtue of section 12 of the organic act of Minnesota, approved 
March 3, 1849. It has been the uniform holding of t his court t hat t he 
dedication of land, pursuant to this statute, to the public for streets, 
a lleys, and public grounds, does not pass the fee simple title thereto, 
but only such an estate as the purpose of the trust requires, and that 
the f ee, subject to the public easement, l'emains in the dedicator and his 
grantees. (citations) It fo11ows that the fee to the tract in question 
never was in the municipality, but remained in the owner of the lots 
abutting thereon, subject to the public easement." 

It would seem to follow from this case that the city of Wayzata does 
not own the fee to t he public square. It is unnecessar y to inquire who does 
own the f ee. The question to be analyzed is whether the city of 'Vayzata 
owns the easement of the right to use and occupy the ground marked "public 
square" for public purposes. 

The County of Hennepin existed at the time the plat was filed. This is 
indicated by the fact that the townsite was entered by the Judge of the 
County Court of Hennepin County. I do not know whether there was any 
town organization at that time or not, and the Village of \Vayzata was not 
organ ized until 1884. Therefore t here may be some question as to whether 
the easement in the public square is owned by the County of Hennepin , by 
the town in which Wayzata is located, or by the city of 'Vayzata. 

In the case of Village of Mankato v. Willard, 13 Minn. I , it was held t hat 
there could be a dedication of the land for a "public levee," even though 
the plat were made before the issuance of the patent. 

And it was held in t he City of \Vinona v. Huff, 11 Minn. 119, Gil. 75. 
that: 

"Tt is now well settled that in dedications to the public for public 
use, it is not necessary that there exist at the time a grantee capable 
of taking thereunder .••• " 

The Winona case concerned land dedicated as a public square in the city 
of Winona. This land had been entered under the townsite act. In this case 
the land had been platted as a "public square" similar to the plat of 
Wayzata. The court held that the city could maintain ejectment for the 
public squa re, and used this language: 

I< .... The language of the statute is, 'the land intended to be for 
the streets, alleys, ways, commons, or other p ublic uses, in any town or 
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city, or addition thereto, shaH be held in the corporate name thereof, 
in trust, to and for the uses and purposes set forth and expressed or 
in tended.' It is not the use t hat passes merely. but t he land necessary 
for the use, and whatever interest is necessary, passes to the corporate 
body-in this instance, the plaintiff. In thi.s case the property is placed 
under the r egulation of the plnntitf, to designate the public purposes to 
which it shall be applied not inconsistent with the dedication, and to 
take all proper steps to accomplish such purposes. The right to the 
possess ion thereof , so far as is necessary to accomplish these objects, 
is clearly implied. This right, by the terms of the statute, is incident to 
the in terest of the corporation in the land, and is in trust for the pur~ 

poses of the dedication. It does not arise out of the corporate powers 
of the plaintiff, although it might exist there also. It is therefore, a 
legal right to the possession, with an interest in the land for the pur­
poses of the trust, t hat is, the use of the public •• • /I 

There can be no doubt but that the title to the easement in the public 
streets is in the city of Wayzata. The same conclusion must be reached as 
to the t itle to the easement in t he land platted as "public park./I It would 
seem logical to hold that the title to the land platted as "Public Square" 
should be in the same municipality as is entitled to exercise jurisdiction over 
the streets and public parks. 

I therefore conclude that the city of Wayzata is entitled to t he ease­
ment of the public square, and to exercise contr ol thereof and occupy and 
use the same for the purpose of a public square. It is my opinion that that 
dominion is not vested eit her in the County of Hennepin or the town in 
which the city is located. 

You may be interested in the following cases : 

Village of Mankato v. Meagher, 17 Minn. 265; 
City of Denver v. Kent, 1 Colo. 336; 
In Re Schaller, J93 Minn . 604. 

It would seem logical to hold that if t itle to the casement in the public 
streets vested in the County of Hennepin at the time the plat was filed, that 
easement would pass to the town at the time the town was organized, and 
when the Village of \ Vayzata was organized, would pass to the village. It 
would seem logical to hold that the ti.tle to the premises platted as "Public 
Park" would by the same token pass to the village and then to t he city of 
Wayzata. I cannot make any distinction between the title to the casement 
of the streets and public parks and the easement in the public square. 

I f eel that the city of Wayzata is entitled to occupy and use the land 
marked and used as "Public Square" for pubqc purposes. 

Whether the right to use and occupy the public square for public pur­
poses includes the right t o place buildings upon it, such as a fire 1mB, city 
haU, and other public buildings, raises a different question. Befo re expend­
ing money for these improvements upon the public square, I would suggest 
that you try to get some judicial determination of the rights of the city not 
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only to the ownership of the public easement, but as to what rights as owner 
of such easement the city has to the usc and occupancy of the public square. 

RALPH A. STONE, 

Attorney for the City of Wayza ta. 

September 21, 1948. 

Assistnnt Attorney General. 

59-A-40 

P .S. See the decision of the supreme court entitled Headley v. City of 
Northfield 35 N . W . (2d) 606. It holds that : "The ordinary and usual 
signification of a public square dedicated by a private person, as here, for 
public use is an open tract of land for use for purposes of free passage or of 
ornamentation and improvement as grounds of pleasure, amusement, recrea­
tion, or health," It was held t hat the public square in Northfield could not 
be used for a high school athletic field a nd playground. It was further held 
that owners of public property abutting on n public square have the right 
to maintain an action to enjoin the divers ion of its use from the purposes 
for which it was dedicated. 

162 
Purchase-Municipal liquor store-Village has power to purchase building 

on contract for deed-Payment to be made only out of the profits arising 
from the operation of the store. 

Question 

Whether the village of Clontarf may purchase a building under a con­
trnct for deed with the provisions t hat payment the refor is only to be made 
out of the profits of the municipal liquor store. 

Opinion 

On questions such as this, the authority usua lly pointed t o is Williams 
v. Village of Kenyon, 187 Minn. 161 , where it was held that a village could 
enter into a valid conditional sales contract for the purchase of generating 
equipment, Diesel engine and accessories for the electric light plant of the 
village, payable only out of t he profits of the operation of t he electric 
system. In commenting on t his case in t he case of Davies v. Village of 
Medelia, 205 Minn. 526, 533, our court said : 

liThe controlling principle in cases of t his nature is aptly stated in 
Williams v. Village of Kenyon, ] 87 Minn. 161, 165, 244 N. W. 558,660, 
wherein it was said: 'Since the power to acquire such a plant is ex­
pressly conferred, the means of accomplishing that object is left to the 
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village u.s long as these are such as are customary and reasonable.' 
Again : 'Where municipal authorities are authorized to contract in 
relation to a particular matter, they have a discretion as to methods 
and terms, with the honest and reasonable exercise of which a cour t 
cannot interfere, though they may not have chosen the best method, or 
made the most advantageous contract.' 4 Dunnell, Minn. Dig. (2ed) 
§ 6697.11 

I can see no difference between the purchase of the generating equip­
ment and the purchase of a building to house the municipal liquor store upon 
a conditional contract. It is my opinion that it is not unlawful for the 
village of Clontarf to purchase a building for its municipal liquor store on 
conditional contract of sale, the purchase price to be paid only out of the 
profits of the municipal liquor store, if any. The contract should be care­
fully drawn so as to protect the village in case the profits do not materialize 
as anticipated. 

Swift County Attorney. 

December 8, 1947. 

RALPH A. STONE, 
Assistant Attorney General. 

21B-R 

SOCIAL WELFARE 

CHILDREN 

163 
Aid- Dependent child-Children of divorced parents whose father has an 

estate under guardianship in excess of $300 in cash are not eligible for 
assistance under MSA § 256.73 (3 (a». 

Facts 

"A, a Veteran of World War I , has been receiving a disability 
pension from the Government since World 'Var I. Sometime after the 
1s t World 'Val' a guardian was appointed over the estate of A. During 
a period of years s ince 'Vorld War I an estate greateiy in excess of 
$300.00 has been accumulated. During World War II A married B 
and as a result of that marriage three children were born. In 1947 B 
divorced A and by the divorce decree r eceived the sum of $6".00 each 
month for the support of the three children, which sum was based on 
the amount that A received each month from the Government. The 
Divorce Decree was subsequently amended increasing the support 
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money of the children to $75.00, which amount is now in effect . The 
support money of $75.00 is insufficient to take care of the three 
children." 

Question 

"Whether the children of A are eligible for aid under M. S . A. 
256.73 or whether the fact that the fa ther of the children, who is now 
divorced from their mother, by having no estate under g uardia nship in 
excess of $300.00 would deprive the children from aid under the 
Statute." 

Answer 

M. S . A. § 266.73 (1) and (2) contain the p rerequisites for g iving 
ass istance to any dependent child. Paragraph (3) (n) contains a provision 
which constitutes a bar to the allowance of such ass istance, and reads as 
f ollows: 

"The ownership by a father or mother of property as follows sha ll 
be a bar to any allowance under sections 256.72 to 256.87: 

H(a) Personal prope rt y of a r easonable market value in excess of 
$300, exclus ive of appropria te clothing and necessary household furni­
ture and equipment, and of s uch tools , implements, and domes tic animals 
as in the opinion of the county agency it is expedient to r etain for the 
purpose of reducing the expense or increasing the income of the family ..... 
We think that the money held by a guardian of the divorced father must 

be, for the purposes of t he statute under consideration, cons idered to be the 
property of the father. In a previous opinion of this office under date of 
July 29, 1937, No. 14, 1938 report, th e opinion was expressed that where a 
father pays in fu ll the amount of alimony ordered by the court, but which 
amount does not provide an adequate budget for the support of minor 
children, such children would be eligible for aid to dependent chi1dren in an 
amount to cover the deficiency between the amount paid by the father under 
the order of the court and the budget needed for th e support of th e depend­
ent ch ildren . However, in that ca se it did not appear that the father or his 
estate under guardianship was possessed of the amount of property, either 
rea l or personal , which, under the p rovisions of the statute above r eferred 
to, would const itute a bar to an allowance. 

The language used in thi s statute is clear. It provides that ownership 
by a fath er or mother of personal property of a reasonable market value in 
excess of $300, exclusive of appropriate clothing and necessary household 
furniture and equipment , sha ll constitute n bar to aid to dependent children. 
It is apparent that the amount accumulated by the g uardian for the divorced 
f ather is in excess of $300 and th erefore, in OUl' opinion, thi s personal 
property would constitute a bar for aid to the children. 
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It might be suggested that in view of the property possessed by the 
fa ther t hat an app1ication might be made to the court for a modification of 
the divorce decree. so as to meet the present needs of the children, by an 
increase of the amount to be paid as support money for the children. 

VICTOR J. MICHAELSON, 

Dodge County Attorney. 

June 11 , 1948. 
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Special Assistant Attorney General. 

540-C 

Aid- Dependent chi ldren-Continued absence from the home- Whether war~ 
rnnt for abandonment prerequisite in a ll cases- MS1945, § 256.12, 8ubd. 
15. 

Facts 

Applications for aid to dependent children have been received by 
mothers of illegitimate children in cases in which the mother is unable to 
identify the father of the child, and in cases in which the mother has identi­
fi ed t he putative father, but the putative father denies the paternity. 

Question 

Whether a id to dependent children can be allowed in such cases under 
the IIcontinued absence from the home" provisions of the law. 

Opinion 

Minnesota Statutes 1945, Section 256.12, subdivision 15, provides that 
continued absence from the home means, among other things: "absence 
from the home by the parent for a period of at least three months continu­
ous duration together with failure on the part of the absent parent to 
support the child, provided that reasonable efforts have been made to secure 
support for such chi ld from the defaulting parent." This provision is subject 
to the limitation t hat "if such child shan have been abandoned in this state, 
• • a warrant for arrest shall have been issued for such abandonment." 

Un identified putative father. In our opinion reasonable but unsuccess­
ful efforts to identify the putative father would constitute 4lreasonable 
efforts to secure support for such child from the defaulting parent:' The ques­
tion remains whether in such a case a warrant for arrest for "abandonment" 
could properly issue, and. if not, whether an aid to dependent children grant 
could be allowed. There is no statute of this state defining the crime of 
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" abandonment." M. S. 1945, § 617 .55 defines the cr ime of desertion of a 
child by a parent " including the duly adjudged father of an illegitimate 
child." Section 617.56 defines the crime of failure to support a chi ld. The 
reference to a warrant for abandonment contained in section 256.12, subdi· 
vision 15, must be construed as referring to a warrant for arrest because of 
violation of section 617.55 or section 617.56. 

In State v . Lindskog, 175 Minn. 533, 221 N. W . 911, a married woman 
cohabited with defendant and had two children by him. Defendant absconded 
and was prosecuted undel' section 617.56 for failure to support his children. 
The court held tha t in the absence of a bastardy determination charging the 
defendant with support (M. S. 1945, § 257.18 et seq.) no crime had been 
committed under section 617.56. It is therefore apparent that until the 
identity of the putative father has been determined there is no basis on 
which an "abandonment" warrant can be issued. 

It is our opinion that the mere fact s uch a warrant could not properly 
issue does not ipso facto preclude an a id to dependent children grant provid­
ing the other provis ions of the statute are sat ified. That s uch was the inten­
tion of the legislature is evident from a considerat ion of the a id to dependent 
children act prior to t he 1939 amendment. Laws 1937, chapter 438, section 
1 (d) defines continued absence from t he home as follows: 

.. 'Contin ued absence from t he home' as used in this act sha ll relate 
and apply only to cases where the parent, whether or not entitled to 
custody of the child, is an inmate of a penal inst itution under a sentence 
which will not terminate within three months af ter the date of such 
finding, or a fugitive after escape therefrom, or where there is and has 
been f or three months past an outstanding warrant for his arrest on a 
charge, or after conviction, for the crime of abandoning in this state 
such child or abandoning in this state his wife while pregnant and the 
mother has in good faith assisted the proper authorities in aU reasonable 
efforts to apprehend him pursuant to such warrant." 

Under t his provision there are many instances in which aid to dependent 
children was denied because no compla int could be issued. Laws 1939, 
chapter 195, amended this section by substitu ting therefor the language of 
the present law. See opinion of the attorney general dated April 21, 1939, 
copy of which is enclosed. 

It is t herefore our opinion that whenever a warrant for arrest could 
properly issue. such warrant must issue. but that if no warrant can properly 
issue aid to dependent children may be paid if the applicant is otherwise 
entitled thereto. 

Identified putative father who refuses to admit paternity. The granting 
of aid to dependent children in such a case will depend upon whether . under 
all the f acts and circumstances of the case, the reasonable efforts contem­
plated by section 265.12, subdivision 15, have been made. It would seem 
that normally reasonable efforts in such a case would include the institution 
of a proceeding under section 267.18 to adjudicate the question of paternity. 
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Your inquiry states that some of these applicants are living on lndian 
reservations. If it should appear that the parties involved al'e not subject 
to the jurisdiction of the district court of this state but are s ubject only to 
the jurisdiction of the Indian tribal COUl't, or the Federal court, then a 
proceeding should be instituted before the court having jurisdiction for the 
purpose of adjudicating paternity. 

The question of whether or not an Indian who is a member of a tribe 
and lives on an Indian reservation may participate in the aid to dependent 
children program is not raised by your inquiry and no opinion thereon is 
expressed. As to this point see State ex reI. Williams v. Kemp, 106 Mont. 
444, 78 Pa. (2d) 685. 

Beltrami County Attorney. 

April 2, 1947. 

165 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

540-B 

Aid-Dependent child-Grants to dependent children who are living with 
relatives-Effect of Federal Social Security Act- MS1945, § 256.12, 
Subd. 14, 42 V.S.C.A. § 406. 

Facts 

The Federal Social Security Administration has informed the Division 
of Socia l 'Velfare that "a child may be said to meet the requirement of living 
with a specified relative if his home is with n person included in one of the 
fol1awing groups: 

" 1. Any blood relative, including those of half-blood, except 
cous ins , nephews, or nieces. Note: Relationships to persons of preceding 
generations as denoted by prefixes of grand, great, or great-great are 
within this definition .•••. n 

Minnesota Statutes 1945, Section 250.12, in defining "dependent child" 
provides in part: 

" ••• a child under the age of 18 years· •• who is living with his 
fathe r , mother, grandfather, grandmother, ••• uncle, or aunt in a 
place of residence maintained by one or more of such relatives as his or 
their home." 

Question 

UMay the Director of Social Welfare in the administration of the 
Aid to Dependent Children Act intel'pret the term 'unclc' and 'aunt' as 
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used in said Act, Section 256.12, Subdivis ion 14, Minnesota Stututes 
1945, as including grcatuncle and greataunt?" 

Opinion 

Laws 1943, Chapter 6, amended prior statutes relating to aid to de­
pendent child ren to include among the relatives with whom a dependent 
child might be living so as to entitle the child to aid under that nct, the 
father, grandfather, brother , stepfather , stepbrother and uncle. The term 
"aunt" had there tofore been used in the statute. These named male relatives 
were a dded to the previously named f emale relatives by t he 1943 act. The 
amendment, I assume, was adopted for the purpose of conforming the pro­
vision in question to the federal law a nd qualify ing for federa l aid to 
dependent chHdl'cn. 

The Federal Social Security Act which na mes the same persons as those 
designated in t he sta te statute has, I understand, been construed by the 
F ederal Social Security Commission to include ilpcl'sons of prcceding gen­
erations us denoted by prefixes g rand, g reat, or great-great." I f this con­
s truction had been given to the f ederal provis ion before it was enacted by 
the state legislatu re, it would appear that under a genera l r ule of law t he 
legislature could have been cons idered to havc adopted the f ederal construc­
tion. If the f edera l construction wus g iven subscquent to the enactment of 
the state provis ion, it would not necessarily control, but a law of the nature 
here involved should , I believe, be liberally construed for the benefi t of 
dependent children , The Director of Socia l Welfa re is empowered by our 
statutes to administer a nd supervi.se all child welfare activi t ies. Upon him 
is imposed by M. S. A . 256.01, Subd. 4 (5), the duty of cooperating with the 
federal government and its public welfare agency in any reasonable manner 
as may be necessal'y to qualify for fedcral aid to dependent children. He 
therefore. in t he exercise of his discret ion, may g ive weight to the f ederal 
construction and apply the same to a s imilar state provision in order to carr y 
out the purpose of the state act, un less he deems the f ederal construction 
arbitrary and unreasonable, 

J . A. A. BURNQUIST. 
A ttorney General. 

Division of Social Welfarc. 

August 19, 1947, 540-J 

166 
Illegitimate-Funds p.dd by f'lther for s upport . • md maintenance of child 

belongs to child even afte r adoption- MSA 257,23. 
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Facts 

An illegitimate child was born. Suit wns instituted under M. S . A., § 
257.23 and paternity established. The father was ordered by the court to 
make a lump-s um payment for the care and maintenance of the child, which 
payment was made by the father to the county welfare board or the director 
of socia l welfare OJ' the duly appointed guardian. Subsequently the child 
was adopted. 

Based upon the foregoing facts, you ask the opinion of this office on the 
following 

Question 

Who is entitled to the funds paid by the father for the support a nd 
maintenance of the child before adoption in compliance with the order of 
the court 1 

Opinion 

It i s the oplOlOn of this office that the moncy paid by the father in 
compliance with the judgment of the court for the care, maintenance and 
education of the child belongs to the chi ld even after adoption. 

EARL H. A. ISENSEE, 
Assistant A ttorney General. 

Brown County Attorney. 

August 30, 1948. 840-C-13 

OLD AGE ASSISTANCE 

167 
Applicant-Birth certificate--State does not require an applicant to attach 

to his application a certified copy of his birth record. County welfare 
worker has right to inspect birth records in the office of the clerk or 
district court without the payment of nny fee by the county except in 
those cuses were nn order of the court is necessary-MSA 266.19, s ubd. 
2; 256.20; 144.175, s ubd. I; 144.151 to 144.204; L. 1947, c. 517. 

Facts 

"The Clerk of District Court in this County pursuant to the 
Statutes is paid by the County a sum of money according to the class 
in which Dodge County falls, to-wit: that of Class C. In addition there 
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is a guarantee of salary as stated in M. S. A. 485.016, subd. 3 as 
amended. At various times people apply to the Welfare Board for Old 
Age Assis tance. Often the applicants were born in this County and the 
Welfare Office seeks information from the birth records of t he Clerk of 
Court to determine whether the applicant is at least 65 years of age." 

Question 1 

Whether an applicant for old age assistance is r equired to fil e w ith hi s 
application a cer t ified copy of hi s birth record. 

Answer 

M. S. A. 256.19, s ubd. 2 provides in part as follows: 

"An applicant f or old age assistance shall file his application in 
writing wi th the county agency of the county in which he h as a legal 
settlement, in such manner and form as shall be prescribed by the state 
agency." 

The manner a nd form prescribed by the state agency do not r equire the 
applicant to accompany his application with a certi fied copy of his birth 
record . However, the county agency may make such a r equirement to 
expedite its dut ies to investigate prescribed by M. S . A. 256.20. 

Question 2 

Are t he birth records in the office of t he cle rk of district court open for 
ins pection to county welfare workers without the payment of any fee by 
the county? 

.4. nswer 
Under the provisions of M. S. A. 144. 175, s ubd. 1, the birt h records in 

t he office of the clerk of district court are open to inspection , subject to the 
provisions of § § 144.151 to 144.204 and regulations of t he state board of 
health. The board has not made any regulation which would prevent the 
inspection of the birth records in the office of the clerk of di strict cour t by 
a county welfare worker. There may be fact s nnd ci r cumstances which 
would bring the case within the provisions of § § 144.151 to 144 .204 a nd 
prevent the social worker from ins pecting the birth record of the old age 
assistance applicant . However, you have not set forth a ny s uch facts, and 
consequently there wil1 be no effort to deal with nnyth ing but the ordinary 
case in this opinion, and in t hat instance the social worker would have t he 
right to inspect t he birth records in the office of the clerk of district court 
without the payment of any fee. M. S. A. 144 .175, s ubd. 3, dea ling wi th t he 
rule as to right of inspection, was repealed by Laws 1947, c. 517. 

Dodge Coun ty Attorney. 

August 26, 1948. 

EARL H. A. ISENSEE, 
Assistnnt Attorney Genera l. 

521-D 
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168 
Lien-Certificate of assis tance must be filed prior to death of old age 

ass istance recipient- MS1945, 525.44, 256.26, sd. 5 & 6. 

Facts 

At the time of his death X lived in Traverse County; he was at that 
time receiving old age assistance from Grant County; a certificllte of as­
sistance had been filed with the r egister of deeds of Grant County. X owned 
real estate in Traverse County which, at the time of his death, constituted 
his homestead; administration of his estate was commenced in Traverse 
County; Grant County filed a claim in probate court for old age assistance; 
the United States Department of Agriculture also filed a claim for seed 
furnished X during his lifetime; thereafter, a certificate of assistance was 
filed with the register of deeds in Traverse County. 

Should Grant County disregard the probate proceedings and fore­
close the old age assistance lien 7 It appeal·S that the Department of 
Agriculture contends that in such a case they will have a prior lien because 
of the priority in time of filing their claim. 

Question 

Would the United States Government have any lien on the property 
by rea son of the claim filed in probate court, and because the old age 
assistance lien was not filed prior to the time of the filing of the United 
States Government claim? 

Opinion 

You state and we assume that the Federal Government acquires no lien 
by virtue of the federal statute giving rise to their claim. Claims which have 
been filed within the time limited are to be paid in the order set forth in 
Minnesota Statutes 1945, Section 525.44. Priority in time of filing is irre­
levant, assuming the claim was filed within the time -limited. It is also well 
settled that a creditor of the deceased person acquires no lien to the exclu­
sion of other creditors by virtue of the allowance of his claim. Nelson v. 
Rogers, 65 Minn. 246, 68 N. W. 18. Consequently, it is our opinion that the 
Department of Agriculture acquired no lien on the property in question. 

It does not follow , however, that the state has a valid lien on the 
property in question which may now be foreclosed. Section 256.26, subdi­
vision 5, provides for the execution of a certificate of assistance, and 
requires the filing of the certificate in each county in the state where there 
is real property belonging to the recipient. Subdivision 6, ibid, provides: 

"Thereupon the lien hereby imposed shall arise. It shall attach to 
all real property then owned by the recipient * * *, have effect in all 
counties in which such certificate shall have been filed. * " " n 
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It seems clear that the filing of the certificnte is a condit ion precedent to 
the creation of the lien itself. Consequently. until the certificate was filed 
in Traverse County there was no lien on the property in question. 

X died prior to the filing of the certificate in Traverse County. The 
question arises whether under s uch ci rcumstances the state has any lien on 
the land in question. At the time of his death, there was no lien on the 
property. Upon his death title to the real property immediately passed to 
his heirs, subject to the claims of administration. Dunnell 's Minnesota 
Probate Law, Section 77. I t would seem to necessarily follow that at the 
time of the filing of the certificate in Traverse County there was no property 
belonging to X to which the old age assistance lien could attach. A closely 
analogous problem arose in Byrnes v. Sexton, 62 Minn. 135, 64 N. W. 155. In 
this case an action was brought for partition by the heirs of X. The defen­
dants claimed title to a p<?rtion of the land by virtue of an execution sale. 
Defendants' grantors obtained a judgment against X in Rice County. There­
after X died. There was no administration of his estate. The judgment 
subsequently was filed and docketed in Hennepin County where X had 
owned real estate. Execution was issued and the land was sold to the 
grantors of defendants ; the court held that the docketing of the judgment 
after the decease of X gave rise to no lien ; that immediately upon the 
death of X title to the real property vested in his widow and children, sub­
ject to payment of debts. The court states : 

"A judgment Cl'editor without a lien could not thereafter secure a 
superior right, not only as to them (the heirs) but as to other creditors, 
by docke ting his judgment " .. ... A judgment creditor who acquired no 
lien prior to the decease of a judgment debtor must proceed to establish 
and collect his claim and demand as a general creditor, and in the 
course of proceedings in administration ; ....... " 

It is , therefore, OlU' opinion that the state acquired no lien on the prop­
erty in Traverse County. 

Grant County Attorney. 

September 18. 1947. 

169 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

62 1-P-4 

Lien-Foreclosures-Redemption from - MSA 256.26, s ubd. 8; 514.15; 550.24; 
550.25; 550.27; 580.26; 256.263. 

Facts 

On June 28. 1946 one .... . .. .. ........ died leaving a homestead as the 
sole asset of her estate located at ........................... , Minnesota, on which 
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homestead the State of Minnesota acquired a lien for old age assistance 
theretofore granted to her. Appropriate foreclosure proceedings were taken 
by me to foreclose the lien given for a ssistance so granted and on January 
5, 1948 said homestead was bid in for t he State of Minnesota for the amount 
of the lien and expenses. so that the yea r of redemption expires on January 
5, 1949. 

The deceased . ........ .............. . lef t surviving her eight children as her sole 
heirs at law. )low, a purchaser has been procured and the heirs have exe­
cuted proper conveyances to the purchase r . They desire to redeem from 
the old age lien f oreclosure sale. 

Question 

As to the procedure to be taken in the redemption from such fore ­
closure sale and who is to issue the certificate of redemption. 

Opinion 

M. S. A. 256.26, Subd. 8, provides, among other things, tha t old age 
assistance liens may be enforced in the manner provided f or the enforcement 
of mechanic's liens upon real property. Section 514.15 (mechanic's liens) 
provides tha t t he judg ment shall direct a sale for the satisfaction of the 
liens and t he manner of sale, and that the right of redemption shall be the 
same as upon execution sales, subject to exceptions not here pertinent. The 
statute relating to execution sales provides that the judgment debtor, his 
heirs or assigns, may, within one year from the date of the sale, redeem. 
(§ § 550.24, 550.25). Section 550.26 provides: 

"The person desir ing to r edeem shull pay to the person holding the 
right acqui red under such sale, or for him to the sheriff 01' the clerk of 
the district court of the county in which the ~eal property is situated, 
the amount required by law for s uch redemption, a nd shall PToduce t o 
such person or officer the same documents required by law to be pro­
duced by a person desiring to redeem from a sale of real property 
under foreclosure of a mortgage by a dvertisementj and the person 
redeeming shall cause such documents to be filed wit h the register of 
deeds as required in the case of r edemption from such foreclosure sale." 

Section 550.27 provides that the per son or officer from whom s uch 
redemption is made shall execute to the person r edeeming a certificate of 
redemption which shall be in the same form as the certificate required to be 
executed on redempt ion from the sale of real property under foreclosure of a 
mortgage by advertisement. Section 580.26, relating to redemption from a 
mortga ge f oreclosure by advertisement, provides the form of redemption 
certificates to be used. 

It is, therefore, our opinion that a certificate of redemption may be 
issued either by the person from whom such redemption is made, the 
sheriff, 01' t he clerk of the district court of the county in which the real 
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property is loca ted. The facts to be r ec ited in the cer tifi cate of r edemption 
are set forth in section 580.26. 

Pipestone County Attorney. 

August 9, 1948. 

170 

KENT C. V AN DEN BERG, 
Assistant Attorney General. 

521-P-4 

Lien-Priority-Statute of limitations . Cla ims-Rights of vo lunteer in 
payment of taxes by children-MS, Sec. 256.26, Subd. 6, Sec. 641.05. 

Question 

Is a claim possessed by a child of an old age assistance rec ipient for 
money actually paid by the child in di scharge of taxes upon real estate , 
owned by the recipient, subject to t he statute of limitations so tha t it will 
be barred af ter the expiration of six years following payment? 

Opinion 

M. 8., Sec. 256.26, deals with the priority of old age assistance liens with 
reference to the claim mentioned. Speaking of the old age assistance lien, 
the statute says in Subd. 6: 

"Such lien shall take priority over a ll other liens subsequently 
acquired, except that such lien shall not take priority over the claims of 
children of the r ecipient for money actually expended by them . . . 
in payment of the taxes· •• thereon ." 

Whether the child has any lien at all for the payment of taxes depends, 
of course, upon the facts and circumstances in the particular case. Such 
taxes might be paid as a pure gift. 

If the taxes were paid pursuant to an arrangement between the parent 
and child and if t his arrangement constituted a contract, the contract 
would determine when r eimbursement from the parent to the child was due. 
In that event, the st atute of l imitations would necessarily operate from the 
time that such r epayment was due. M. S. Sec. 541.05. 

The statute, Sec. 256.26, Subd. 6, does not create a right in favor of the 
child for payment of taxes, but only r elates to the priority of such claim 
over the old age assistance lien, in case the claim does exist. 
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\Vhcre the child is a mere volunteer in the payment of taxes, he will 
have only the rights of a volunteer. 

Jackson County Attorney. 

September 16, 1947. 

171 

CHARLES E . HOUSTON, 
Assistant Attorney Genera l. 

521-P-4 

Uecipient-Is not entitled to assistance during period he is confined in 
county jail- MSA 256.18 (I). 

Facts 

X, an old age asistance recipient, has been obtaining board and room in 
a private home. Recently he was sentenced to the county jail for a period 
of 45 days, which sentence he is now serving. If he doesn't pay for h is room 
in the private home, he will lose the same, and he may not be able to secure 
a room upon his release from t he coun ty jail. 

Ques tion 

Does the law permit the county welfare board to grant X such an 
amou nt of old age assistance as wi ll take care of his room rent and any 
other necessary expenses during X!s confinement in jail? 

Opinion 

M. S. A. 256.18 (1) prohibits t he payment of old age assistance to a 
person "While or during the time he is an inmate of, and receives gratui­
tously all the necessities of life from any ••• custodial! or cor rectional 
institution maintained by ••• uny state or any of the political s ubdivisions 
of the state." The foregoing statute is applicable to your case and prevents 
any payment to X for old age assistance during the time he is in jail. 

Pipestone County Attorney. 

December 7! 1948. 

EARL H. A. ISENSEE, 
Assistant A ttorney General. 

521 
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172 
Recipient- Real estat.e purchased on contract s ubjec ts hi s lund to lien. Facts 

elated insuOicient to depriYe wife of purchase r of he r right to old age 
ass istance when in need- MSA 256.26. 

Facts 

" In March , 1939 , an old age recipient took an Ass ignment of a 
vendec's interest in a Contract for Deed on which there was a balance 
of $2135.00. Th is balance was payable at t he rate of $25.00 per month. 
The old age r ecip ient was on old age assis tance at that t ime and has 
been on evcr since. 

"The pay ments were made by t he old age r ecipient and upon th e 
balance being paid in f ull in June of this year, the vendor in the Con­
tract conveyed the premises to the recipient's son. No consideration 
passed between t he recipient and his son except that the son claims t hat 
he has contributed approximately $1800.00 by wny of contribution for 
support and improvements on the premises. It appears that the old age 
recipient has now disqualified himself from r eceiving old age assistance 
until the value of t he home is used up on a budgetary basis." 

Questions 

1. <lThe old age recipient's wife has a lso been receiving assistance 
and the question is, does this also disqualify her? 

2. IIFurther, if old age assistance is stopped for the time neces­
sary to use up t he value of the home, may the State now before the 
premises are conveyed to a bona fide purchaser, bring action for a 
declaratory judgment that the conveyance is fraudulent so that on t he 
death of the old age recipient, the State can st ilI enforce its lien?" 

Opinion 

The facts stated do not show whether t he purchaser of t he proper ty, t he 
old age assistance r ecip ient, was and is in possession of the land purchased. 
Jt is not shown whether it is income property or nonincome producing prop­
erty. It is not shown whether the proper ty purchased is the home of t he 
old couple. The value of the property is not stated. It is not stated where 
the money came from which the old age recipient used to make t he payments 
on his purchase. It is not stated whether t he claim is true that the son 
contributed $1,800, a part of which was used to improve the premises. It is 
not stated how much of that sum was so used. It is not stated whether the 
wife had any control over t he transaction, either by way of purchase of the 
property, by way of t he contributions made by t he son, or in any other 
manner. Surely, on the fact s stated, it can htLrdly be clai med that anything 
has been done to prejudice the rights of the wife. 
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The qualifications of a person who is entitled to receive old age assist­
ance are stated in M. S. A., Sec. 256. 15. Subd. 1. Laws Special Session 1935, 
Chapter 95, Sec. I, declares: 

"The care and relief of aged persons who a re in need and whose 
physical or other conditions or disabilities seem to render permanent 
their inability to provide properly for themselves is hereby declared 
to be a s pec ial matler of stat e concern and a necessity in promoting 
public h ealth and welfare. T o provide such care and assistance a state 
wide system of old age assistance is h ereby establ ished." 

Thus, the legisla ture declared the policy of the law. In the past, the 
county welfare board evidently considered that the wife was in need. Isn't 
t he test whether she s hould continue to receive a ssistance whether she is 
still in need? Did the conveyance of the property to her son lessen her 
need ? Is the state less concerned now about her need than it was before 
her son became the owner of t his property? The root of the old age 
assistance law is need. So, it appears to me that in answering the question 
whether her a ss istance shall be cut off, the county welfare board will first 
consider her need. If she needs it and if she has not clearly disqualified 
herself, she should have it. The decision is for the board, not for lawyers. 
If the income from their property is sufficient so that she is not in need, we 
have the answer. But if the old couple reside on the property and it does not 
produce income, the need is no t affected. The value of the property is 
material in determining need. 

1f the husband owned an equity in this property, the old age a ssistance 
lien which t he law furni shes (M . S. A., Sec. 256.26) attached thereto and 
still cont inues. The fact that the conveyance was made to the son could not 
affect the validi ty of the lien. If the conveyance was made t o the son with 
the approval of t he father and if t he fa ther no longer asserts any rights 
therein, an action to foreclose the lien would bring the question before the 
court and it would be deter mined whether the state has a lien and the 
amount thereof. The lien would be in force under the provisions of M. S. A., 
Sec. 256.26, Subd. 8. It would appear that t he amount and validity of the 
lien may be a djudged in an action to be brought by authority of M. S. A. , 
Sec, 555.02, which action I consider advisable. 

In the statement of facts furni shed, I do not read fraud . In order to say 
t hat t he conveyance is fm udulent, we would have to assume things, not 
stated. But it appeal's to me to be clear that the state has a lien on whatever 
property interes t t he old age assistance recipient who purchased the land 
under the contract for deed at any time had after he received the first 
installment of old age a ssistance. 

Mower County Attorney. 

Ocober 6, 1948. 

CHARLES E. HOUSTON, 
Assistan t Attorney General. 

621-P-4 
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SANATORIUM 

173 
Admission-Eligibility requirements of patient-To be eligible patient must 

have resided in county or counties maintaining sanatorium throughout 
the year immediately preceding application exclusive of time spent in 
bos pital or sanatorium- MSAJ Sec. 376.34. This section amends MSA , 
Sec. 376.16. which also states qualification under former law. Person 
ineligible under Sec. 376.84 may be received on application of director 
of social welfare under Sec. 251.03. Opinion No. 104, 1928 report 
reversed. 

Facts 

A person suffers from tuberculosis and has resided in Wadena County 
since December G, 1947. Previous to that time, the patient was not a resident 
or inhabitant of that county. In August, 1948 the patient was admitted to 
the county sanatorium for tuber culosis . Due to the fact that the patient has 
not resided in Wadena Connty for a fuU year previous to her admission to 
the sanatorium and due to the fact that she is indigent, the county from 
which sh e came to Wadena County has been asked to assume respon sibility 
for her care in the sanatorium. The county from which she came declined 
responsibility and points to M. S . A., Sees. 376.14, 376.16, and the opinion 
of the Attorney General, published in t he 1928 Report as No. 104, in s upport 
of its position. 

You call attention to L. 1945, C. 345, which amended M. S. A., Sees. 
251.02, 251.03 and 876.34. 

Question 

Is Wadena County ch arged with responsibility for the sanatorium care 
of this patient? 

Opinion 

M. S. A 'J Sec. 376.16, r elates to county sanatoriums. The only require­
ments for admission as stated in this section are t hat the patient be: (1 ) 
an inhabitant of the county, and (2) afflicted with tuberculosis . Attention 
is called to the f act this section comes from a law enacted in 1909. 

M. S. A., Sec. 376.34, comes from L. 1945, C. 345, which was effective 
April 17, 1945. This section also defines eligibi li ty for admission to a county 
t uberculosis sanatorium. A person is eligible under the terms of t his section 
who (1) has been a resident of the county or counties maintaining a tuber ­
culosis sanatorium throughout the year immediately preceding app lication , 
exclusive of t he time spent in a hospital or sanatorium, and (2) is afflicted 
with tuberculosis. Under this section, the patient would not be eligible for 
admission at the time she was admitted under the facts stated. 
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M. S . A., Sec. 261.03, also comes from L . 1945, C. 345. This section 
makes provision for admission of persons ineligible under Sec. 376.34 to a 
county sanatorium. Such persons may be admitted to the state sanatorium 
or to a county sanatorium under the provisions there made. When a person 
lacks the residence qualifications necessary under Sec. 376.34 and lacks t he 
financial means to pay for h is sanatorium curc, the director of social welf a re 
has the obligation to apply for admission of such person to a proper sana­
torium. The db'ector has authority under Sec. 251.03 to pay for the mainte­
nance of such patient out of his appropr iation for the ma intenance of county 
sanatoria fu nds to the sanatorium where sllch person may be received. It 
would, theref ore, appeal' that Sec. 251.03 might be invoked under the facts 
stated. 

The provis ion found in Sec. 376.34, requiring a year 's r esidence in the 
county as requisite to e ligibility for admission to a county sanator ium came 
into the law by L. 1929, C. 255. That requirement for elig ibility was in addi­
tion to the requirement stated in Sec. 376.16 and had the effect of amending 
Sec. 376.16. Opinions rendered previous to the enactment of the 1929 law, 
which did not consider that factor of eligibility, cannot be considered as a 
sta tement of the law as it exists today. Accordingly, in this problem t he 
opinion of the Attorney General, dated October 25, 1928, published in the 
t928 Report as opinion No. 104, is not applicable to the law as it exists today. 

Wadena County Atto rney. 

November 1, 1948. 

174 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

556-A-l 

T ubercular patient-County's liability for care of resident-MS1945, § § 
251.02, 376.15, and 376.33. 

Facts 

An individual, a resident of Crow Wing County, was a patient at the 
Deerwood Sanatorium, a county sanatol'ium maintained by the Counties of 
Cro w Wing and Aitki n for t he care of tubercular patients. The individual 
is unable to pay the charges and has no kindred liable therefor and is 
maintained at the Deerwood Sanatorium by Crow Wing County. Relatives 
of the individual insist t hat she be t ransferred to the state sanatorium at 
Walker . 

Question 

Can a tubercuhll' pat ient who is a resident of Crow Wing County and a 
patient in the county sanatorium for tuberculars r equire that she be trans-
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ferred to any sanatorium of her choosing, including the state sanatorium, 
and Crow Wing County be required to pay the expense for such care and 
treatment at the sanatorium of her choosing? 

Opinion 

It is the opinion of this office that Crow Wing County. having a sana­
torium of its own for the eal'e of t ubercular patients where a patient is 
being taken care of at the county expense, cannot be r equil'ed to pay the 
expense of such patient at another tuberculosis sanatorium of the patient's 
own choosing. 

Minn. Stat. 1945, § 376.15 has a provision for the treatment of patients 
outside of a county, or counties, maintaining a tuberculosis sanatorium, in 
which case a municipality. by agreement, pays for the care of such patient 
who is unable to pay. 

Minn. Stat. 1945, § 376.33 a lso provides for the admission of a so-called 
"free pat ient," one unable to pay, in any sanatorium established under 
§ § 376.28 to 376.42; but there again the patient must be a resident of t he 
state residing outside of a county, or counties, maintaining a tuberculosis 
sanatorium. 

Minn. Stat. 1945, § 251.02 deals with t he care of consumptives in state 
and county sanatoria. Therein it is provided: 

"A per son una ble to pay such charges and without kindred legally 
liable therefor and able to pay may be admitted on r equest of hi s county 
board, and the charges shall be paid by the county." 

It will he noted that the admission of the patient is on request of his county 
board. The ahove cited provi sions are the only ones dealing with the admis­
sion of free patients where the patient has a county residence. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

Crow Wing County Attorney. 

April 5, 1948 . 556-A-1 

YOUTH CONSERVATION 

175 
Recreational activities- MSA , Sec. 260.125. MS, Sees. 471.15, 471.17. 

Questions 

"1. Does a village or city council or a county board of commis­
sioners have the power to create a legal youth commiss ion for tne 
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purpose of the prevention and control of juvenile delinquency and the 
extension of youth r esources to that end? 

1/2. What procedure should be followed-

Ordinance? Resolution? Other? 

"3. Does a village or city council or county board of commissioner s 
have the power to grant public funds to a youth commission for the 
prevention and control of juvenile delinquency? If a legal commission? 
If an advisory commission? 

"4. Under the Minnesota Recreation Law (Laws 1937, Ch. 233 
Minn. Stats. 1941, Secs. 471.15 to 471.19) Mason's 1940 SuppI., Secs. 
1933-92- 1933-ge) does the county board of commissioners have legal 
right to operate a program of public recreation and playgrounds, 
acquire and maintain lands, buildings, or other recreational facilities 
and expend funds for the operation of such programs, and generally 
corne under the provisions in the Act? 

Us. Does the county board of commissioners have the legal right 
to enter into cooperative agreement with other boards? 

116. Does the county board of commissioners have the right to 
form a legal r ecreation board, with full power to act? To create a 
joint board? 

"7. Does the coltnty board of commissioners in operating, a county 
recreation program have the right to conduct its activities on 

(1) Property under its own management 

(2) Other public property under the custody of any other public 
corporation, body or board with its consent 

(3) Private property, with consent of owner 

(4) Accept gifts and bequests for the benefit of Recreation Service 

(6) Employ recreational directors and instructors 

uS. Ie there any limit to the amount of land that county boards of 
commissioners can acquire for recreational programs? 

119. Is there a limit on amounts that may be expended by county 
boards of commissioners for such acquisition, or for any recreational 
facility, or for the operation of the recreational program? 

"10. Do the county boards of commissioners have the right to Jevy 
a special tax f or recreation? 

Ull. Does the county board of commissioners in the operation of a 
county recreational system have the right to acquire, construct, equip, 
and operate independently, cooperatively, or through joint boards, public 
r ecreation facilities such as swimming pools, golf cour ses, recreation 

.. buildings, tennis courts, athletic fi elds , bowling alleys, and youth 
centers? 
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"12. When a local ordina nce is in conflict with a statute of the 
State, which has precedence? What advice should be given ? 

"13. Are school boards enabled to provide motion picture programs 
fo r the adults of a community? Without charge? If a charge is made 
and profits accrue, do s uch monies r ever t back to the general school 
fund 1" 

Opinion 

1. In L . 1947, C. 595, M. S. A' I Sec. 260.125, which is an act relating t o 
the prevention of delinquency and crime relating to juveniles, creating a 
youth conservat ion commission, and kindred subjects, no such power as is 
involved in the first question is granted to village or city councils or (!ounty 
boards. 

Various special acts of the legislature have created villages and cities 
and define the powers of t he counci ls the,r eof . The Constitution enables 
cities and villages to frame char ters for their government, and a city or 
village governed by a special charter, whether authorized by general or 
s pecia l Jaw, t he charter will be examined to learn the powers of the council. 
The general powers of village counci ls organized under t he general laws 
are defined in M. S ., Sec. 412.19, among which the powers you mention are 
not found. Neither are such powers f ound in the general powers vested in 
county boards, defined in Sec. 375.18. 

2. If any such powers ar e granted by a s pecial charter, that charter 
must be consulted for the determination of p rocedure. 

3. Unless such power is g ranted in a special charter, a city or village 
is without power to make the grant mentioned. The county board is without 
such power. 

4. M. S., Secs. 471.15 and 471.16, expressly state t hat a county may 
operate r ecreational f acilities, acting independently or in cooperation wi th 
other named bodies. A county has the power to spend money f or the 
purpose, when such money is avai lable. 

5. Sec. 471.16 is the a uthority for a county to cooperate with another 
body in that section named in t he operation of such a program. 

6. The county may agree wit h a nother body named in Sec. 471.16 to 
form a recreation board. The board has t he powers t ha t t he law states. 

7. (1) Yes. Secs. 471.15, 471.17. 

(2) Yes . Secs. 471.16, 471.17. 

(3) Yes. Sec. 471.17. 

(4) Yes . Sec. 471.17. 

(6) Yes. Sec. 471.17. 

(It appears that the questions above, (1) to (5), arc taken from 
Sec. 471.17. ) 
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8. Yes. The county board will limit its expenditures according to its 
judgment of the need. 

9. The answer to the 8th question applies . 

10. Thel'c is no need for a special tax. When the board makes its 
budget, it may take under consideration the public need for this purpose and 
include in its budget such items therefor as its judgment dictates. 

11. The law does no t say what form of reel'eation s hall be employed. 
That may safely be left to the good judgment of the county board. 

12. This question is so general that I think of no answer that would 
be helpful. It would be better to consider a specific ordinance than to 
attempt a generalization. Ordinances arc adopted by city councils and 
village councils. They us ually have the benefit of advice of the attorney for 
the municipal corporation. 

13. Since th is question concerns the administration of schools, I con­
sider that it should be channeled through t he Commissioner of Education 
if he considers himself in need of an opinion on the subject. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Youth Conservation Commission. 

Mal'Ch 9, 1948. 

STATE 

APPROPRIATION 

176 

145 

Livestock Sanitary Board-Amount appropriated for paying indemnities 
may not be used fo r any ot.her purpose-L. 1947, C. 634, § 36, Item 3. 
MSA § 10.17. 

Question 

HCan any portion of the appropriation for the Livestock Sanitary 
Board, as provided in Laws 1947, Chapter 634, Section 36, Item 3, 
Indemnities, $300,000 for the fisca l year ending June 30, 1948, be used 
for supplies and expenses in connection with carrying out the Bang's 
Disease Control and TB-testing program of said Board?" 
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Opinion 

M. S. A. § 10.17, rends as follows : 

283 

"When there has been an appropriation for any purpose it shall be 
unlawful for any state board or official to incur indebtedness on behalf 
of the board, the ofIicial , or the state in excess of the appropriation made 
for s uch purpose. It is hereby made unlawful for any state board or 
official to incur any indebtedness in behalf of the board, the official , or 
the state of any na t ure until after an appropriation therefor has been 
made by the legishltul.'C. Any oflicial violating these provisions shall be 
guilty of a misdemeanor and the governor is hereby l:Iuthorized Hnd 
empowered to r emove any such officia l from office." 

It is my opinion that, when an appropriation is made for the specific 
purpose of paying indemnities, the sum so appropriated may not legally be 
lIsed for any other purpose. 

J. A. A. BURNQUIST, 
Attorney General. 

Commissioner of Administration. 

December 15, 1947. 

COMMISSIONS 

177 
Notary public-Residence---chhnge of- L. 1947, C. 372. 

Question 1 

"Does Laws 1947, Chapter 372, affect commissions already issued 
or does it apply only to commissions issued after the effective date of 
the Statute?" 

Answer 

"Generally a statute cannot be consh'ued to operate restrospectively un­
less the legislative intent to that effect unequivocally appears ." There is in 
the act in question no expressed intention that it shall operate retrospec­
tively, but, for reasons hereinafter stated, it i s doubtful that the chapter 
here considered has made any substantia l change in the prior law. 

Question 2 

HDoes a change of residence from one county to another invalidate 
the commission? 

"n. If the commission was issued prior to the above Act.n 
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Answer 

If a notarial commission was issued prior to the passage of Chapter 372 
and the appointee t herein named had before enactment of the chapter 
changed his residence from the county in which he resided at the time of his 
appointment, h is removal from such county resulted..in the expiration of 
his commission. If the dmnge of residence from one county to another of a 
notary public appointed prior to the enactment of the new Jaw occurs. or 
has occurred, after the passage of Chapter 372, the effect of such r emoval 
under the new act is not so clear; but, in view of the fact that transfers of 
title to property and other importa nt transactions generally require the 
services of a notary public, it is my opinion t hat, in order to eliminate any 
doubt as to his authoritYI a notary public whose commission was issued prior 
to the taking effect of the new act or thereafter and who has moved from 
the county in which he resided at the time of the issuance of the commission 
should be r equired to apply for a new commission whether his removal from 
the county for which he was appointed took place before or after the passage 
of the act under consideration. 

"b. If the commission was executed subsequent to the above Act!' 

Answer 

It migh t have been the intention of the legislature under the new law 
to permit the holder of 11 notarial commission issued pursuant thereto to 
change his residence wi thout affecting his status as a notary public. How­
ever, to accomplish that intention, Minnesota Statutes 1945, Sections 359.01 
and 361.02 (4), should also have been expressly or impliedly amended. 

Neither of these sections was expressly amended. Section 369.01 reads 
in part as follows: 

"The governor may appoint and commission as notaries public, 
by and with the advice and consent of the senate, as may citizens of 
this state, over the age of 21 years, resident in the county for which 
appointed, as he deems necessary." (Boldface supplied.) 

It is clear that under Section 359.01 the governor may appoint for a county 
as notaries public only such applicants as reside therein. 

Minnesota Statutes 1945, Section 351.02, provides that every office shall 
become vacant on the happening of either of the following events: 

"(1) The death of the incumbent; 

" .. . 
" ( 4) His ceas ing to be an inhabitant of the s tate, or, if the office 

is local, of the· •• county · • • f or which he was· •• appointed ... " 

In previous opinions of th is office it has been held that when a notary 
public ceases to be an inhabitant of t he county for which he was appointed 
his office becomes vacant. 
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The fact that Section 359.03 was amended by Chapter 372 by striking 
out the words "in which he resides" and inserting in lieu t hereof the words 
"for which he was appointed" and Sections 35!>.04 and 359.05 were amended 
by striking out t he words " while r esiding in t he county for which he was 
appointed" would not justify the Attorney Genera l in holding that above 
quoted Sections 359.01 and 351.02 (4) were thereby impliedly amended or 
repealed. Sec Lions 359.03, 359.04, and 359.05 as amended al'c not so incon­
s istent with the unamended Sections 359.01 and 351.02 (4) as to require a 
holding that the form er repeal the latter. 

Question 3 

"What considerations would determine the county for which he 
was uppointed?" 

.Answer 

The sections amended by Chapter 372 do not now contain any provision 
which requires the applicant for a notarial commission to be a resident of 
the county for which he may be appointed, but Section 359.0 t, which was not 
amended by Chapter 372, expressly provides that a commission may be 
issued only to a resident of the county for which the applicant is appointed. 

Question 4 

"Would the above act require a change in the notarial commission 1" 

Answer 

By reason of what is hereinabove stated, t here does not appear to me 
to be any need of changi ng the phraseology of the form of the commission 
heretof ore used. Even under the provisions of the new act it would not be 
advisable for a notary public to act if he has moved from the county for 
which he wus appointed without a judicial decision holding that under 
Chapte r 372 a change of residence from such county does not terminate his 
commission. 

J. A. A. BURNQU IST, 
Attorney GeQeral. 

Hon. Luther W. Youngdahl, Governor. 

June 5,1947. 320-1 

178 
Youth conservation-Membcrs-A ppointmcnt-Qunlifications- Laws 1947 . 

Ch. 696, Sec. 1, Subd. 6. 
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Facts 

The last clause of the first sentence of Laws 1947, Chapter 595, Section 
I , Subdivision 6, reads: 

Hand one shall be a juvenile court judge who is a lso a judge of probate." 

Question 

,j Assuming an appointment is duly made under this clause but 
thereafter the appointee resigns as probate judge, does said appointee 
thCl'chy disqualify himself for further participation on said commission 
and automatically create a vacancy, or do the stated qualifications refer 
to the t ime of appointment only.H 

Opinion 

In the enactment of the clause in question, the legislature obviously 
intended to make it mandatory that one member of the commission autho1'­
ized by above cited Chapter 5!J5 should be ua juvenile judge who is also a 
judge of probate." 

Therefore, if a person who is both a juvenile judge and a probate judge, 
appointed as a member of the commission in order to comply with the legis· 
lative mandate requiring the appointment of one having such qualifications, 
should res ig n as probate judge, it is my opinion that such resignation would 
result in noncompliance with the legislative provision nnd that after his 
resignation such appointee would not be entitled to hold h is office or perform 
the duties thereof. 

The position herein taken is in accordance with the view expressed in 
Section 41 of 42 American Jurisprudence, p. 912, in which will be found the 
following language: 

"Eligibility to public office is of a continuing nature and must exist 
at the commencement of the term and du ring t he occupancy of the 
office. The fact t hat the candidate may have been qualified at the time 
of his election is not sufficient to enti tJe him to hold t he office, if at the 
time of t he commencement of the term or during the continuance of the 
incumbency he ceases to be Qualified." 

J. A. A. BURNQUIST. 

Attorney Genera1. 

Luther W. Youngdahl , Governor. 

June 9, 1947. 145-A 
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CONSTITUTION 

179 
Amendment-Convention to revise- Laws 1947, Ch. 641. 

Opinion 

Laws 1947, Chapter 641, proposes an amendment to the Constitution of 
Minnesota, Article XIV, Section 2. 

Said Article XIV, Section 2, now reads as follows: 

"Whenever two-thirds of the members elected to each branch of 
the legislature shall think it necessary to call a convention to revise 
this Constitution, they shall }"ccommend to t he electors to vo te at the 
next general election for members of the legislature, for or against a 
convention; and if a majori ty of all the electors voting at said election 
s hall have voted for a convention, the legislature shall, at their next 
session, provide by law for calling the same. The convention shall con­
sist of as many members as the House of Representatives, who shall 
be chosen in the same manner, and shall meet wi t hin thl'ee months after 
their election for the purpose aforesaid." 

If the amendment is adopted, said Art icle XIV, Section 2, would read as 
follows: 

"Two-thirds of the members elected to each branch of the legis­
lature may provide by law fol' calling a convention to revise this Con­
stitution. The convention shall consist of as many members as the 
House of Representatives, who shall be chosen in the same manner and 
shall meet within t hree months after their election for the purpose 
aforesaid." 

Under the present provisions of the Constitution, the calling of a con­
vention to revise it requires that the legislature, by a vote of two-thirds of 
the members of each H ouse shall submit to the voters of the state at the 
next general election the question as to whether such convention shall be 
called by the legislature at its next session. 

The purpose of t he proposed amendment is to eliminate the l'equirement 
of a vote on the question by the voters of the state and to authorize, without 
such vote, two-thirds of the members of each House to provide by law for 
calling such a convention. 

The effect of the proposed amendment to Article XlV, Section 2, of the 
State Constitution, is to hansfel' the power to call a convention to revise 
the State Constitution from the ejectors expressing their wiII by a majority of 
all the electors voting at said election to two-thirds ot the members ejected 
to each branch of the legislature. 

Secretary of State. 

January 14, 1948. 

J. A. A. BURNQUIST. 
Attorney General. 

86-A-34 
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180 
Works of interna l imllrO\'Cment-For the IlrOntotion of public heu lth. public 

safety and general welfare arc not prohibited- Minn. Const., Art. 9, § 5. 

Opinion 

Relative to Article IX, Section 5 of the Minnesotc'\ State Constitution, 
an opinion of this office da ted December 21, 1933 (No. 733, 1934 Report, 
file No. 82) construes Article IX, Section 5 Rnd gives a resume of judicial 
decisions relative to the kind and character of improvements permitted and 
prohibited by the provis ion in question. 

Since that opinion was written, t he stale s upreme court, in Moses v. 
Olson, 192 Minn. 173, has held that there would be no violation of Article l X , 
Section 5 prohibiting the Ucarrying on works of internal improvement so 
long as those works r emain incidental only to t he main public purpose of 
relief to the poor." 

One of the most recent ca ses involving the provision under consideration 
is that of E rickson v. King, 218 Minn. 98. It was there claimed that the 
state legislature in crea ting the Metropolitan Airports Commission and in 
appropriating money f or acquisition of a irpor ts and other pUI'poses by the 
enactment of Laws 1943, Chap te r 500, violated Article IX, Section 5 of the 
state constitution. However, the court construing t he purposes of the ac.t 
as public and governmental applied t he "well-establi shed implied exception 
to art. 9, § 5, in favor of improvements made in furtherance of governmental, 
as distinguished from propriet.'uy, f unctions." On page 102 of the opinion, 
the court said: 

" - - - This provision of the constitution has been cons istently held 
by this court not to apply to works which arc used by the state as a 
sovereign in t he pel'formance of its governmental functions. - - . .. 

From what has been sa id in the opinions of this office and the decisions 
of our supreme court , it would appear that a determination of what is 
permissible or prohibited under Article IX, Section 5, must depend largely 
upon the facts in each case. As a general statement of the law, it can be 
said t hat under t he section in question in ternal improvements incidental to 
the exercise of the police power of the state for the promotion of public 
health, public safety and general welfare are not prohibited, but internal 
improvements which are not carried on by the state in its sovereign capacity 
in furtherance of a govcrnmcntu l a s di s tingui shed from a proprietary 
function are forbidden. 

Director of Research. 

April 29, 1948. 

J. A. A. BURNQUIST, 
Attorney Gcneral. 

82 
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LANDS 

181 
Indian - Allotments - Infants - Chippewa Indian - Date of attaining 

majority. 

Facts 

liB" is a Minnesota Chippewa Indian a Bottce upon the \Vhite Earth 
Reservation in Minnesota. The status }'oll shows that he was born on June 
9, 1899. He attempted to convey his a llotment by a deed executed and de­
livered on June 8, 1920. 

Question 

Was "B" an adult on June 8, 1920, when he conveyed his aUotmcnt? 

Opinion 

Inas much as the facts involve the status of a Chippewa Indian a llottee, 
think the answer should be returned in accordance with the Federal lnw. 

43 C.J .S. title Infants, page 30, section 3, reads: 

HAt common law, one becomes of age on the day preceding t he 
twenty-first a nniversary of his birth and on the first moment of that 
day." 

To sustain t his law C.J .S. ci tes the case of U. S . v. Wright, 197 F ed. 
297, 116 C.C.A. 659. That case involved the question of when an Indian, a 
member of the Quapaw Tribe, reached h is major ity . J. 'V. Hunt, a member 
of that tribe, was born on September 6, J882. Judge Smith, writing for the 
Circuit Court of Appeals of the Eighth Circuit, said: 

"The law ordinari ly taking no cognizance of fract ions of days, one 
becomes of fu ll age the first moment of the day before his twenty- first 
anniversary . '" >II '" Hunt t herefore bec~lInc of age the first moment of 
September 5, 1903. >II • '" " 

That being t he Federal ru le which is applied in t his Federal Circuit with 
respect to Indians , 1 think i t should be f ollowed in the case of "S" to whom 
your letter refers . 

RALPH A . STONE, 
Assistan t Attorney General. 

Mahnomen County Attorney. 

September 17, 1948. 240-H 
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OFFICERS 

182 
Governor-Pr oclamation-Cons tit utional a mendment announcing the pas­

sage of Bonus amendment--Full and complete text of the amendment 
to be included in I)rociamation and to be filed with Secretary of State­
Need not be published by paid legal adve rtisemenl- MSA 3.20. 

Question 

The pl'oclamution announcing the passage of the so-called bonus amend­
ment is being prepared, a nd in connection the rewith you submit the follow­
ing questions : 

" 1. I s it necessary to publish the proclamation by means of a paid 
legal adverti sement '? If so, when must this be done? 

4i2 . Is it necessary to include the full and complete text of the 
amendment in the proclamation?" 

Opinion 

r n answer to your first question, you arc advised that M. S. A., § 3.20 
only provides t ha t if n proposed constitu t iona l amendment is adopted "the 
g overnor sha ll announce t he f a ct by proclamation." There appears to be no 
legal r equirement that stich proclamat ion sha ll be published by means of a 
pa id legal adve rti sement. The fili ng of the proclamation with the secretary 
of state should. t he ref ore, be sufficie nt . Althoug h no sta tu tor y provision 
r equires it, the custom has been to inser t t he governor's proclamntion in the 
firs t sess ion laws of the stute published uft er the adoption of an amendment. 

In answer to your second quest ion, I wish to s ta te that in my opinion it 
is advisable to include in t he pl'oclamation of the g overnor th e full and com­
plete text of the amendment whose adopt ion is announced in the proclama­
t ion, 

J . A. A. BURNQUIST, 
A ttorney General. 

Governor of Minnesota. 

November 18, 1948 , 213-H 

183 
Secretary of State-Registrar of motor vehicles-Registration and notarial 

fees- MSA 168.33 ; 357.1 7. 

Fads and Question 

You state that in the r egistration of a motor vehicl~ the per son seeking 
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to register the motor vehicle, and in some instances both the buyer and the 
seller of the motor vehicle, must have his signature acknowledged. Many 
of your deputy registrars nre not aries public and have been performing 
this service as an · incident to the registration of the motor vehicle. You 
inquire whether or not t he registration f ee provided by M. S. A. J68.33 
includes the taking of acknowledgments or whether an additional f ee m ay be 
charged for acknowledgments. 

Opinion 

M. S. A. 168.33 provides, among other things: 

"He (the deputy registrar) shall keep such records and make such 
repolts to the regis trar as that officer, from time to time, may require. 
He shall charge and receive for each application presented a fi ling fee 
of 25 cents, and shall r eport da ily to the registrar all registrations 
made and taxes a nd fees collected by him, together with remittance of 
the amount so collected . •• * The amounts received by the registrar 
under the provis ions hereof shall be paid by him into the state treasury 
daily, weekly, or at such other intervals a s may be determined by the 
order of the executive council." 

I refer you to opinion of this office dated January 12, 1932, file 385-B-2 
addressed to you, in which it was held that the registration fee of 25 cents 
applies to applications for transfer of registration, applications f or duplicate 
certificates, applications for nonresident permits, and other similar applica­
tions required by the statute. These fees must be accounted for, reported, 
and remitted. 

Many of the documents to be filed in the registration of a motor vehicle 
require signatures to be acknowledged. The acknowledgment of the signa­
tures is a part of the registration and is not included within the registration 
fee. There is no requirement in the statutes that the registrar as a part of 
the duties of his office shall take acknowledgments . There is no reason why 
these acknowledg ments could not be taken by somebody other than the regis­
trar or his employees. If, for the convenience of the public, the deputy regis­
trar or one of his employees has been appointed a notary public and, as 
notary public , takes acknowledgments, the regular notarial fee as provided 
for by M. S. A. 357.17 may be charged by the notary. Such fee would not be 
r eported as a registration fee but would be retained by the no tary as a f ee 
for his services as notal'Y. The fee provided by M. S. A. 357.17 for the 
administration of oaths is 25 cents. 

KENT C. VAN DEN BERG. 

Assis tant Attorney General. 

Secretary of State. 

September 24, 1948. 385-B-2 
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PUBLIC INSTITUTIONS 

184 
Liability-State employee is not liable for injuries res ulting from acts within 

scope of his employment, but he is liable for injuries resulting from 
negligent acts outs ide scope of his employment. Volunteer workers can 
execute r elease from common law liability for damages but not 'Vork­
men's Compo liability-Volunteer workers a t state hospita ls- MSA § 
176.02, § 176.69. 

Facts 

"Recently certain organizations have offered to do volunteer work 
a t the state hospita1. Among these are the Gray Ladies of t he American 
Red Cross and the Unitarian Church Society. The state hospitals would 
very much appreciate the services of these volunteer workers . How­
ever, the state hosp ital superintendents have now inquired as to liability 
in the case of injury to a volunteer worker!' 

Questions 

Ha . P lea se advise this office as to the liability on the part of (1 ) 
the State, (2) the superintendent, (3) any employee of the state hospital 
under whom or wit h whom a volunteer worker may be working at the 
sta te hospital. 

"b. Can a vol unta ry worker waive any and all rights concerning 
liabi li ty us to injury ? If so, will you please prepare a form for each 
volunteer worker t o s ign wherein he 01' she a dmits th e possibility of 
injury and releases all parties from liab ility therefor." 

Tn addition to the questions set forth in your letter, I have been asked to 
answer the quest ion relative to t he liabili ty on t he part of t he state, em­
ployees of the state, and volunteer worker s to the patient a nd the possibility 
of securing a waiver of any and all }'ights cover ing liability for injury t o 
the patient. 

Opinion 

In rendering this opllllon the liabili ty of t he state will be treated 
separately because it differ s f rom that of individuals . The opinion will deal 
with the liabil ity of a ll state employees under one heading, since their 
l iability is the same. State employees ,vill include the Director of P ublic 
Inst itutions, the supel' intendent , a s well as other s tate employees . The 
liability to and releases from the volunteer worker and the patient will be 
treated separately. 

The public institutions in the State of Minnesota arc operated as a state 
agency. The state in its sovere ign capacity is immune from s ui t unless the 
legislature wa ives such immunit y by consenting to suit. Dunnell's Minne· 
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sota Digest , § 8831; Berman v.Minnesota Agricultura l Society, 93 Minn. 125. 
The state has not waived its immunity in this instance except as to liabili ty 
under the Workmen's Compensation Act, if the same is applicable. 

Whether or not the volunteer wOl'kel's come within the t erms of the 
Workmen's Compensation Act is not discernible from the facts submitted 
to show the r elationship that will exist between the state and the volunteer 
workers. The Compensation Act, by its own terms, is to be liberally con­
strued, and our courts have been very liberal in their construction to include 
workers within the act. Our courts have held that volunteer firemen are 
entitled to the benefits of the act . Stevens v. Village of Nashwauk, 161 
Minn. 20. An opinion by this office dated April 16, 1942 (our file 523-E-4) 
is to the effect that boy scouts serving as volunteer firemen are covered 
by the Workmen's Compensation Act. The line of demarcation which deter ­
mines whether or not a worker comes wit hin the terms of the act is very 
obscure, rendel'ing it inadvisable to make a determination relat ive to the 
same unless all facts constit uting the r elat ionship are submitted in detai l. 
I am not able to arrive at a conclusion covering this point from the meagre 
facts concerning the relationship which have been submi tted in t he afore­
mentioned letter. It is the opinion of t his office t hat there is no liability on 
the part of the state for injuries to volunteer worker s unless the volunteer 
comes under the terms of the Workmen's Compensation Act. 

The liab ility of a state employee depends entirely upon the facts and 
circumstances surrounding the incident which leads to the particular injury. 

In those instances where the employee is acting within the scope of his 
authority to carry out t he dut ies imposed upon him by law he is not liable 
unless the acts complained of were not only unnecessary but were done 
corruptly or maliciously. Tn the case of Wilbrecht v. Babcock. 179 Minn. 263, 
our Supreme Court set down t he following rule of law at page 264: 

"It is well settled that an officer charged with the performance of 
such du ties is not personally liable for err01"5 of judgment or for a cts 
done within the scope of his authority, unless it appears that the par­
ticular acts complai ned of were not only unnecessary but were done 
corruptly or maliciously." 

In those instances where the state employee acts without the scope of 
his authori ty he is liable fo r the damages r esult ing from his negligence. In 
other words, he loses the protection afforded him under the rule set down 
in the preceding quotation. This l iabi lity would extend not only to the 
employee directly respons ible for t he injury to the volunteer but would 
extend to his superiors who cooperated in the act complained of or directed 
or encouraged it. In the case of Nelson v. Babcock, 188 Minn. 584, at page 
590, our Supreme Court has laid down the rule in the following language : 

.. . .. public officers are not liable fO l' the negligence of their 
subordinates unless they cooperate in the act complained of, or direct 
or encourage it." 
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What has been suid in t he preceding paragraph concern ing liability of 
state employees to the volun teer worker applies with equal force to the 
liability of state employees to the pat ient. 

It is more than likely that the volunteer worker can waive any and a ll 
common law r ights concerning liability f or injury. but he cannot waive his 
rights, if he has any, under the ' Vo rkmen's Compensation Act. M. S. A. § 
176.02, which is a part of the 'Vorkmen's Compensation Act, provides in part 
as follow s : 

" No agreement by any employee or dependent, whether made before 
or after t he injury or death, to take as compensation an amount Jess 
than that prescribed by law, s ha ll be valid." 

Thus it can he seen by the preceding quotation tha t one cannot enter into a 
valid agreement to wa ive his righ ts under t he Workmen's Compensation Act. 
Furthermore, any stipulat ion 01' a g reement settling a claim for compensation 
mus t be approved by the Indus trial Commiss ion. This provision is found 
in 1'1 . S . A. § 176.69, which reads in parts as fo llows : 

" An employee or dependent may by a st ipulation or agreement 
settle a cla im f or compensation wi th the employer or his insurer, but 
no such settlement shall be of any f orce 01' validi t y what soever until 
such set tl ement has been r educed to wri t ing, signed by the parties, 
approved by the industrial commission, and an award has been made 
thereon by the comm iss ion. " 

A patient is committ ed to a state hospital because of a mental defi · 
ciency, whic~ in mos t ins tances, r enders him incapable of entering into any 
contract . In order fo r the patient to enter into a contract r eleasing his 
rig hts to da mages , it would be necessary to go to court and have a guardian 
of h is estate appointed. Then it would be necessary for the guardian of the 
estate to pe tition the court for an ol'der authorizing him to enter into a 
contract releas ing the pa t ient's r ig hts to damages for any injury resulting 
from the neg ligence of a sta te employee and a volunteer worker. It appear s 
to the undersigned that t he court would not be justified in making an order 
permi t ting the g uard ian to release the r ights of his ward unless a strong 
showing wel'e made t hat the ward would benefit materially by such a release 
and that the poss ibility of a negligent act on the part of a volunteer worker 
or state employee was ex tr emely remote. This procedure would have to be 
followed for each patient. 

Divis ion of Public Institutions. 

July 13, 1948. 

185 

EARL H . A. ISENSEE, 
Assistant Attorney General. 

844-G 

Wards- Discharged-State is not liable for injuries to patient provisionally 
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discharged-State employees may be liable if patient provisionally di8~ 
charged is injured if the state employee was negligent in performing 
his duties under MSA, § 525.761 , permitting release after commitment. 

Facts 

From time to time private employment becomes available to patients at 
the state hospital. If a patient is not fully recovered, he is released on 
provis ional discharge and then enters the employment. 

Questions 

1. I s the state liable if the patient is injured while in the employment 
of a private party during t he period h e is p rovisionally discharged? 

2. Is the hospital superintendent, wherein the patient was committed, 
liable if the pa tient is injured while in the employment of a private party 
during the period he is provisionally discharged? 

3. Would a consent for employment executed by relatives of the 
patient relieve the sta te and hospi tal s uperintendent from any and all 
liabil ity for injury to the patient occulTing during t he course of his employ­
ment? 

Opinion 

The questions presented will be answered in the sequence set forth 
above. 

There would be no liability on the pa rt of the state for any injury which 
might result to a patient provisionally discharged during the course of his 
employment while so discharged. The sta te is immune from suit unless the 
legislature g ives consent to sui t . The leg islature has not g iven such consent 
but could do so if it so desires. 

The superintendent of the hospital wherein the patient was confined 
would not be liable for damages for injury to t he patient while employed 
during the period of hi s provis ional di scharge provided the hospital super­
intendent l'eleased the patient in accordance wi th t he authority contained 
in M. S . A" § 525.761 , and such relea se was not negligent on the part of the 
superintendent but wholly wit hin the COUl'se of his employment and in the 
performance of his du ties . If the superintendent's acts of placing the patient 
on provis iona l di scharge were negligen t, t he superintendent might be liable 
for the injuries susta ined by the patient, depending upon the facts and 
circumstances in the particula r case. An example of a negligent act on the 
part of t he s uperintendent which m ight lead t o his liability would be the 
release of a patient who shou1d not have been released because of his condi· 
t ion, and an ordinary prudent person possessed wit h the special qualifications 
r equisite to be a super intendent would not have released the patient under 
the same circumstances , If such releases were negligent and the same con· 
tributed to or caused the injury, the superintendent might be held liable. 
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It is t he opinion of this office tha t the sta te needs no release or consent 
of employment ; t hat the s uperin tenden t of the insti tut ion needs no release 
or consent of employment if he acts within t he scope of his authorit y as out­
lined by M. S. A ., § 525.761; and t hat t he r elease or consent for employment 
is s uperfluous in an overwhelming ma jority of the ca ses, and that its use 
may prove to be more detrimental to the superintendent tha n beneficial t o 
him . 

EARL H . A. ISENSEE, 
Assistant At torney General. 

Division of Public Institutions. 

October 7, l V48. 844-G 

186 
" ' ards-l\fental1y ill- Maintenance-Home School for Boys-Inmate trans­

ferred to mental hos pital-County which actually makes the commit­
ment mus t pay the s tate $10.00 per month- L. 1947, Ch. 534, § 4. 

Facts 

UA boy, whose r egula r residence is in t he State of Indiana, was 
committed to the State Training School for Boys at Red Wing from 
S t. Louis Coun ty. While in the state school it becomes necessary t o 
commit t he boy to a mental hospit a1." 

Question 

" As the state school is located in Goodhue County, does that county 
become lia ble to pay to t he State of Minnesota, the s um of $10.00 per 
mont h for each month during which t he boy is a pa t.ient at the state 
mental hospit al to which he is committed? II 

Opinion 

In answering yOUI' inqui)'Y it wi ll be assumed t hat when you speak of 
mental hospital you mean one of the state hospitals mentioned in Laws 
1947, Chapter 534, Section J, a nd t ha t t he P robate Cour t of Goodhue County 
is conducti ng a hea r ing relative to t he san ity of the boy. The result will be 
a commitment to a state hospita l. 

Laws 1947, Chapter 534 , Section 4, provides : 

" For t he purpose of pa r tia lly def raying expenses and cost of 
maintenance of each person hereafter comm itted t o a ny onc of the public 
insti tutions r eferred to in Section 1, the county from which any such 
person is hereafte r committed to any s uch public institution shall pay to 
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the State of Minnesota the sum of $10.00 per month for each month or 
portion of a month during which that person is an inmate of that insti­
tution." 

It is the opinion of this office t hat the provisions of section 4 quoted 
above, requiring the payment of $10.00 to the state by the committing 
county (Goodhue County) are applicable to the situation you relate, to­
gether with the assumed facts. The cited law is silent concerning residence, 
and. therefore, the fact that the boy was a resident of the State of Indiana 
would make no difference. Goodhue County would have a valid claim for 
reimbursement for the money so paid against the property or estate of the 
boy and certain of his relatives enumerated in the law. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

Division of Public Institutions. 

May 4, 1948. 248-B-3 

187 
Wards-Mentally ill-Maintenance--State's claim for reimbursement from 

estate---Exemptions-Minn. Const., Art. I , § 12; MS1945. C. 510; § § 
525.56, 526.01, 550.37. 

Facts 

"X is an insane person duly committed to a state institution. The 
probate court committing h im appointed a guardian of his estate. 

fOX'S estate consists of a life interest in 80 acres of agricultural 
land, and an undivided one-third interest in 60 acres of agricultural . 
land. Both parcels are rented on a cash basis. X receives $700 per year 
as his share of the cash rent. 

"The state, through its director of public institutions, has sub­
mitted a claim on behalf of t he state to the guardian of X for mainte­
nance of X in the state institution, pursuant to Minnesota Statutes 
1945, Sec. 526.01. The gual'dian has paid the claim of the state for the 
period ended December 31, 1947. 

"The guardian refuses to pay any additional amount for the 
maintenance of X and demands a r efund for the amounts paid. He 
claims the funds are exempt by law, Minnesota Statutes 1945, Sec. 
526.01, Subd. 3. 

Questions 

"1. Can the State collect from X's guardian? 
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"2. Can the guardian force the state to make a refund? " 
In addition to the facts submitted above, a representative of your office has 
stated that the payments made by the guardian of X were from cash 
receipts r epresenting rental' income. In February, 1948, the estate had 
accumulated over $1,700 cash after paying the state to December, 1947, 
and expenses of administration. These additional facts will be considered 
in rendering this opinion. 

Opinion 

All statutory references in this opinion arc to Minnesota Statutes 1945 
unless the contrary clearly appears. 

The duties of a guardian in curing for the estate of his ward nre pro­
vided for in part under § 525.56, which reads as follows: 

"A guardian shall be subject to the control and direction of the 
court at all times and in all things .••• A general guardian of the 
estate shall 

"(1) Pay the reasonable charges for the support, maintenance, 
and education of the ward in a manner sui table to his station in life 
and the value of his estate; •••. " 

Under the above section it is the duty of the guardian to pay the reasonable 
charges for the support and maintenance of X from funds in his hands , 
including funds derived from exempt property if other funds are not avail­
able, under the proper circumstance. 

Section 526.01 establishes a claim in behalf of the state for care and 
maintenance by the f ollowing provision: 

"Subdivision 1. For the purpose of defraying expenses and costs 
of maintenance of any inmate in a state * * * hospital for the insane, 
the State of Minnesota shall have a valid claim for reimbursement to 
the extent of $10.00 pel' month for each such inmate, for all money 
paid and expenses incurred by the state for such maintenance; (1) 
against the property or estate of such person so maintained, * * *. 

IlSubdivision 2. * •• If an inmate has no dependents, the director 
of public institutions may fix a charge in excess of $1.0.00 per month 
but not to exceed the pCI' capita cost for the previous fiscal year of th(! 
institution of which he is an inmate and the state shall have a valid 
claim against the property or estate of such inmate for the amount so 
fixed." 

The validity of the state's claim against X's esta te arising under the 
cited section has not been attacked. 

The authori ty of the state to enforce its claim is placed in doubt by 
reason of § 526.01, subd. 3, which provides as follows: 

HIn a ll cases under the provisions of sections 526.01 to 526.07 J the . 
property which, under the laws of this state, is exempt from attach-
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mcnt or sale on any final process issued from any court, s hall be 
exempt also as to the estates and persons charged with or upon whom 
any liabil ity is imposed under t he provisions of those sections." 

The last cited subdivision makes it cleur that an inmate in a state hospital is 
entitled to certain exemptions. It is the duty of the g uardian to preserve 
the estate of his ward. It necessarily ~o llows that the guardian should take 
advantage of the exemption provisions in the law in preserving the estate. 

The question is then presented: Is X 's property exempt by rea~on of t he 
last cited section? 

"The right to claim exemption is purely personal to the one in 
whose favor it exists, and the duty of making such cla im rests primari ly 
on the debtor ." 22 Am. J ur., Exemptions § 119. 

The guardian now claims the exemption for his ward. It will be assumed 
that the guardian has compl ied, or will comply, with the statutory IH'ovisions 
necessnr y to claim the exemptions . 

Minnesota Constitution, Article I , § 12, provides in part as follows: 

.. . .. A reasonable a mount of property s hall be exempt from 
seizure or sale for the payment of any deb t or liabili ty. The amount of 
such exempt ion s hall be determined by law .• •• " 

The reasonable amount of property exempt by law js set forth specifically 
in Chapter 510 and § 550.37. 

Under Chapter 510 X would be e nt itled to the house used as a dwelling 
and the land upon which it is s it ua ted, not to exceed 80 acres. Since the 
facts submitted do not di sclose what X, through his guardian, has selected 
as a homes tead, it will he assu med that t he 80 acres in wh ich he has a life 
estate have been so selected. Under the facts s ubmitted and assumed, the 
homestead would be exempt from th<; claim of the state. 

In addition to t hc homestead+described in the preceding parag raph, X 
has an undivided one-third interest in 60 acres of agricu ltural land, which, 
under the definition of a homestead, would not comprise a part thereof . 
This undividcd intel·cst is no t exempt from the claim of the state. 

Next we must consider if the f u nds accumulated from the cash l'ental 
of $700 per annum are exempt. The $700 annua l r ental is f or the homestead 
and the undivided intercst in t he 60 a cres . 

Chapter 510 defines the homes tead. It is completely s ilent on the 
question of income from the homes tead. Scction 550.37 sets fo rth in detail 
the various items of personnl propc,·ty exempt to the debtor, including 
moneys derived from various sources. I t ma kes no mention of moneys 
receivcd from t he rent...1.1 of the hom estead. Under t hose circumstances, it 
can only be ussumed that the legislatUl·c did not intend to exempt the cash 
income from the homestcud. In the CH St! of Poznanovic v. l'tfaki, 209 Minn. 
379, at page 383, the court said: 
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II ••• The provision for the several definitely described subjects 
of exemption shows that the intention was to include only those men­
tioned and to exclude all others. The manifestation of legislative intent 
by enumeration of the specific subjects which were to be included in the 
list of exemptions makes appHcable the maxim that the expression of 
one thing is t he exclusion of another." 

The Supreme Court of Minnesota has never passed upon the exemption of 
cash rent derived from t he homestead. The federal court, in the absence 
of a state supreme court decision, has passed upon the question of exemp­
tion of crops grown on a homestead and held the crops arc not exempt. 
Vought v. I{anne (Minn. 192G), 10 F. 2d 747. If the crop is not exempt, it 
would necessarily follow that the cash l'ent would not be exempt, since they 
both repl'esent income from the homestead. Our supreme court, in passing 
on an analogous situation prior to the amendment making the proceeds of 
a sa le of the homestead exempt for one year, had this to say : 

"None of these sections provide in terms 01' contemplate the 
exemption of the proceeds of a sa le of a homestead. To sustain the 
exemption claim in this case this court would not only have to read into 
the statute that moneys owing from the sale of a homestead were 
exempt. but that they remained exempt for the period of one year from 
the time of sale whenever the original owners of such homestead intend 
to use the money in the purchase of a homestead within that year. We 
are of the opinion that it would be judicial legislation to do in this 
respect what the legislature had failed to do. It is well settled that 
'the general rule ii that all the pl'operty of a debtor is applicable to t he 
payment of his debts . The effect of the exemption laws is to create 
exceptions to this general rule, so that a debtor claiming an exemption 
on any portion of his property must bring himself strictly within the 
terlnS of the law allowing exemptions; otherwise, the generall'ule must 
take its course. '" '" • The homestead law should be fairly, perhaps 
liberall y, interpreted, but must n·ot be strained.' Berry, J., in Ward v. 

Huhn, 16 Minn. 142 (159)." Fred v. Bramen, 97 Minn. 484. 
The cash rent for the undivided one-third interest in the 60 acres is not 
exempt either. 

The guardian of X may endeavor to establish the cash rent as exempt 
under subd. 7 of § 550.37. which provides: 

" Provisions for the debtor a nd his family necessary for one year's 
support, either provided or growing, or both, and fuel necessary for one 
year; • • * ." 

Such an argument must fail because cash can hardly be construed as "pro· 
vis ions" "provided or growing." Furthermore, the facts submitted do not 
indicate the debtor has any family. X is being cared for by the state, so he 
has no need for "provisions" "necessary for one year's support."" The state 
is providing the needs, and it seems just and equitable that payment there· 
for should be made to the state in keeping with the purpose of the statute. 
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It is the opInion of this office, based upon the facts submitted and 
assumed, that the cash rental and the undivided one-third interest in the 
60 acres of agricultural land belonging to X arc not exempt from the claim 
of the state made under § 526.01. The homestead is exempt. 

In answer to the second question, the guardian has no right to n refund 
for payments made to the state, because the funds used in making such 
payments were not exempt. 

EARL H. A. ISENSEE, 
Assistant Attorney General. 

Division of Public Institutions. 

May 12, 1948. 248-A-1 

REWARDS AND BOUNTIES 

188 
Wolf bounties-Wolf need not be killed in county of paymcnt- MS 1945 

§ 348.071, 348.081, 348.111. 

Fads 

liThe State Auditor has viewed a properly introduced claim lor reim­
bursement to Meeker County. attested by the County Auditor, for the 
payment of $15.00 wolf bounty by Meeker County to 'A' for a wolf 
killed by 'A' in Itasca County." 

Ques tion 

Whether the state can reimburse a coun ty for wolf bounties actually 
paid on wolves ki11ed in some other county. 

Opinion 

The act providing bounties for killing wolves was enacted as Laws 1945, 
Chapter 262. Section 1 thereof is Minnesota Statutes 1945, Section 348.071; 
Section 2 is Section 348.081; and Section 3 is Section 348.111. Section 
348.071, Subdivision 1, provides: 

"Every person who shall kill a wild wolf in this state, not having 
at the time spared the life of any other such wolf which he could have 
killed , shall, upon compliance herewit h, be r ewarded in the sum of 
$15.00 for each adult wolf and $6.00 for each cub." 

Section 348.071, Subd. 2, provides: 

"Evel'Y person who shall kill a wild fox in this state, not having at 
the time spared the life of any other such fox which he could have 
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killed, shalI , upon compliance herewith, he }'ewarded in such sum as 
the board of county commissioners of the county in which the fox is 
kil1ed may have determined and established for each adult and cub fox!' 

If the legislature had intended tha.t the wolf bounty should be payable 
only in the county in which it was killed, it would have used language simi­
lar to that which it used in Subd. 2. The specification of the limitation in 
Subd. 2 and the failure to do so in Subdivision I , compels the conclusion that 
the limitation does not apply to the payment of bounties for the killing of 
wolves. Your question is answered in the affirmative. 

State Auditor. 

February 11, 1948. 

ASSESSMENT 

189 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

47-F 

TAXATION 

Cemetery lot-City is without power through ordinance to assess unused 
part of cemetery lot for lot maintenance and to tax machinery for col~ 

lection of assessment through sale- Canst. Art. IX, Sec. 1, MSA, Secs. 
272.02 (1),306.14, 307.0g, 501.1 1 (7). 525.11 . 

Facts 

The city of Tracy owns a cemetery, morc than one~ha1f acre in area. 
It is operated by a park and cemetery commission, authorized by the city 
charter. Many of the lots in the cemetery were sold many years ago. On 
many such lots the bodies of one or more members of a family have been 
buried. On many lots space for graves is unused while other space has been 
used for burial. The purchase price of the lots was paid when the lots were 
sold. The deeds, fonowing the descript ion of the land conveyed, contained 
th is language: 

"TO HAVE AND TO HOLD THE SAME, Subject to an laws of 
this State, now or hereafter enacted for the management and regula~ 
tion of Cemeteries owned and held by said City of Tracy and also subject 
to all Ordinances, Resolutions, Rules and By-laws of said City now or 
hereafter made." 

City Ordinance No. 80 provides that upon the fa ilure of any owner of a 
parcel of g round in the cemetery to pay an assessment against such parcel, 
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auch unpaid a ssessment shall be certified to the county auditor, a nd added 
to the general tax list of the county_ Thereafter it shall be collected in the 
manner provided by law for the co llection of real estate taxes. 

Many owners of lots, the purchase price of which was paid a t the time 
of purchase, have failed to pay assessments thereaf ter made for either 
annua l or perpetual Care. 

The commission seeks a method to recover title to such portions of 
those lots heretofore conveyed to purchasers as have not been used for 
burial and have no t been mainta ined, t he purpOse being to enable the com­
mission to resell the same. 

Questions 

" 1. Can the recorder now ccr.:tify these unpaid assessments to the 
Coun ty Auditor in the same manner that unpaid assessments for public 
improvements are certified, and could the necessar y tax proceedings 
t hen be conducted as on any other delinquent taxes? 

"2. If such delinquent tux proceedings were had upon failure of 
the owner of the lot to pay the delinquent taxes , would t itle to these 
lots then vest in t he city or in the state? 

"3. Has the City Council at t his time t he power to amend Ordi­
nance No. SO by an ordinance providing in substance that the owners of 
these lo ts be given some ~asom\ble notice-say 90 days-that unless 
t hese assessments a rc paid within that time, title to such lots shall 
revert to t he city? II 

Opinion 

It appeal's t hat a question of public policy is involved. By Article IX, 
Sec. 1 of t he Constitution of th is state, public burying grounds are exempt 
from taxation. M. S. A., Sec. 272.02 (1) speci fies a like exemption. The lots 
are exempt from execut ion . Sec. 306.14. The same exemptions apply to 
pr ivate cemeteries. Sec. 307.09. A city may receive property in trust for the 
benefit of a public cemetery. Sec. 501.11 (7). If it is the policy of the law 
that buria l lots are exempt from taxa t ion and assessments, such policy 
binds the city and is to be considered in construction of the effect of the 
quoted language in t he deed. An agt'eement aga inst public policy will not 
be enforced. An ordinance against public policy is void and will not be 
enforced. 

If effect is to be given to the quoted la nguage in the deed and to t he 
ordinance, it may be illustrated as fo llows: Assume thHt A purchased a 
cemeter y lot with space for several burials. He made the pu rchase at the 
t ime of the death of his wife . Thereafter A died and both were buried on 
t his lot. Space unoccupied remained fol' one Or lllore graves. The Jot was 
paid for at t he t ime of purchase. When A died. title to the lot passed by the 
law of success ion to hi s eldest s UI'viving son. Sec. 525 . .1 4. The son resides 
in a distant state and is without means to pay any assessment which may 
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be imposed under the ordinance. Is it the policy of the law t hat the remain­
ing unused space in the lo t shall he forfeited to the city to be again sold? 
fs it the policy of the law that the forfeiture shall be accomplished t h rough 
the machinery of the tax laws in view of the Constitution and the statutes 
cited ? 

Brown v. Maplewood Cemetery Association, 85 Minn. 498, is not in point 
on the precise question which we have for consideration; but I consider the 
opinion worth carcful consideration. The court there quite freely expressed 
itself on the s ubject of cemeteries and t he reverence which is universally 
attached thereto. I consider that decision declara tory of the public policy 
in respect to cemeteries. 

Sec. 306.41 is authority to the govern ing body of the city if the cemetery 
is not less than one-ha lf acre in area Hnd the plat is on file in the office of 
register of deeds, by unanimous vote of the council or governing body, to 
provide for the establishment of a perpetual fund the income whereof shall 
be devoted to maintenance and improvement of t he cemetery and which 
f und shall be known as t he permanent care and improvement fund of the 
cemetery of Tracy. The policy of the law is ind icated as t he legis lature has 
declared in t his sec tion. Sec. 306.43 Huthorizes acceptance of donations for 
this fund. Careful safegllards f or t he fund are provided in ~ub sequent 

sections. There is no sugges tion that t he t ax mnchinery of the state npply­
ing to nonexempt property s ha ll be used to augment such fund . 

There is a way provided t hat a perpetual fund may be established for 
the maintenance of cemeteries. It is not f or councils to say that they will 
choose their own means to beautify and keep res pectable a nd suitable ceme­
teries. They are bound firs t by t he policy of the state and original machin­
e ry conceived in the minds of the council in contravention with that policy 
should not be recognized-should not be g iven f orce. 

My conclusion is that the method of providing for a perpetual fund f or 
the maintenance of cemetery lots is provided by statute. That method is 
exclusive. The council is not at liberty to assess lots for maintenance and 
enforce its assessmen t by the tax machinery which applies to nonexempt real 
estate. • 

Tracy City Attorney. 

August 6, 1947. 

190 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

870-B 

Equalization-A ut hority of county board of equalization to order changes 
in classification of rent proper ty- MS 1945, Sec. 274.13. 
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Facts 

"M. S. A. Section 274.13 sets out certain powers of t he county 
board of equalization regarding tax matters. It does not appear to 
specifically give t hem authority to change the assessor's classification 
as to Ul'ban or runt} property e ither with or without notice." 

Question 

"Does the county board of equali zation have the authority t o 
reclass ify property from rural to ur bun w here it appears t hat the 
assessor made a mistake and where the fa ~ts would appeal' to show t ha t 
the property in question was without doubt urban property?" 

Opinion 

M. S. A ., Section 274.13 provides in part as follow s : 

" '" '" '" The board'" '" '" shall examine and compare the returns of 
the assessment of property of t he several towns or districts, and 
equalize the same so that each tl'aet or lot of real property ••• shall 
be entered on the assessment li s t at its full and true value, s ubject to 
the following rules: 

(1) Real property, when to be rai sed . The board s haH raise the 
valuation of each tract or lot of real property which in its opinion is 
returned below its full and true value to such s um as is believed to be 
the full and true value thereof; first, giving notice of intention so to do 
to the person in whose name it is assessed, if a resident of the county, 
which notice shall fix a time and place when and where a hearing will 
be had; 

(2) When to be reduced. The board shall reduce the valuation of 
each tract or lot which in its opinion is returned above its full and true 
value to such s um as is believed to be t he f ull and t rue value thereof; 

• • • • • • • • . " 
While a strict reading of this sect ion of t he statutes mig ht not seem to 

confer upon the county board, s itting as the county board of equal ization, 
authority to order changes in classification, since a change in classification 
does not result in a change in "full and true value," our predecessors in 
this office, in an opinion dated February 10, 1934, addressed to the former 
Minnesota Tax Commission, (Opinion 796, 1934 Report of Attorney General) 
specifically ruled that the county board of equalization does have that power. 
We quote the following pertinent lang uage from that opinion: 

"But, as heretofore, hi s (the assessor's ) action in making such 
classification is subject to review by the various town, village, borough 
or city boards of review. These boards of review, among other powers, 
have the power to see that all real property is duly valued and to correct 
incorrect valuations . As property in one class is to be valued and 
assessed at a certain percentage of full value and property in another 
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class at a different percentage, such boards cannot completely perform 
their functions wit hout having the powct' to investigate the question 

whether the assessor's class ifications are correct . 

• • • • • • • • • 
, Next in order in the process of assessment we have the county 

boards of equalization, with duties as set forth in Mason's Statutes. 

Section 2049. Among other duties they are required to raise or lower 

the valuation of each tract or lot of real property which, in their 

opinion, is returned below or above its true value. Mason's Statutes, 
Section 2049. This, in Ollt' opinion, in proper cases, gives them the 

power Lo reclassify and thereby raise or lower the assessment . 

• • • • • • • • • 
"Accordingly we answer your first question in this way: The asses~ 

SOl' makes t he first classification. H is action is subject to review by the 
board of review of his municipal subdivision, which may be either town, 

vi ll age, borough 01' city. The assessment lists, as corrected by the asses~ 

so)'s under the direction of these boards of review are then presented to 
the respective county auditors, corrected by them, equalized by the 
county boards of equalization and corrected and equalized by the Minne~ 
sotn tax commission, each of which, in propel' cases, may change the 
classification of real property therein included." 

Following this ruling, the Department of Taxation, ever since 1934, con~ 
sistently has advised local assessment officials that both the local boards 
of review and the county boards of equalization have authority to order 
changes in class ification. 

We adhere to t he )'u ling of our predeccssors in office, and 1lllSWel' your 
qucstion s peci fically by stating that in our op inion thc coun ty board of 
equali zation docs have authority to order a change in class ification of real 
property from rural to urban whc)'e it appears that the aSSessor made a mis~ 

take in his classification of the property. 

It s hould be pointed out that if the county board of equalization orders 
a change in clnssificntion from rural to urban or from homestead to non~ 

homestead, notice of the proposed incr ease should be given to the owner of 
the property in question, as provided in Section 274.13 (1), since the higher 
assessed valuat ion proposed wi1l result in the assumption by the owner of a 
greater share of the burden of taxation. 

Martin County Attorney. 

August 2, 1048. 

CHA RLES P. STONE, 
Special Assistant Attorney General. 

406-B 
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191 
Equalization-County board of equalization-Reduction of aggregate as­

sessment- Laws 1947. Chapter 531, Section 14, MBA, Sec. 274.13. 

Facts 

Laws 1947, Chapter 531, (which creates the offices of county supervisor 
of assessments 01' county a ssessor for each county), in Section 14 provides 
as follows: 

"The duties of the county assessor shall be as f ollows: 

• • • • • • • • • 
"(c) To make all changes ordered by the local boards of l'cview, 

relative to the assessed value of the property of any individual, firm or 
corporation after notice has been given and hearings held as provided 
by law. No local board of r eview shall have the power to r educe the 
aggregate assessment returned by the county assesso r , f or such town­
ship, city, village or borough; 

• • • • • • • • . " 
Question 

"Is the Count y Board of Equalization, which consists of the Board 
of County Commiss ioners , such a 'local board of review' that has no 
power to reduce the aggregate assessment returned by t he County 
Assessor, 'for such township, city, village or borough' ,. ? 

Opinion 

It is our opinion t.hat the prohibition contained in Laws 1947, Chapter 
531 , Section 14 (c) that no local board of review s hall have the power t o 
reduce the aggregate a ssessment r eturned by the cou nty assessor, for such 
township, city. village or bo ro ug h, does not apply to the county board of 
equalization. In other words, t he county board of equaliz:alion is not a 
local board of r eview as that term is used in Section 14. 

However, t he county board of equalizntion itself is s ubject to substan­
tially the same limitution, more broadly applied, by virtue of t he provi s ions 
of Minnesota Statutes Annotated, Section 274.13, which provides in part a s 
follows: 

..... The board shall meet annually, on the third Monday in July, 
at the office of the auditor and, each member having taken an oath 
fairly and impartially to perform his duties as s uch, shall examine and 
compare the returns of the assessment of property of the several towns 
or districts, and equalize the same so that each tract or lot of real 
property and each article or class of persona l property shall be entered 
on the a ssessment list at its full and true value, sub,iect to the follow­
ing rules: 
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<4(5) Aggregate not to be reduced. The board shan not r educe t he 
agg regate V!.\ l llC of the rcal property. or the aggregate value of t he 
personal property. of its county below the aggregate value thereof, a s 
returned by the assessors, with t he addi tions made t hereto by the audi­
tor as in thi s chapter required; but the board may raise t he agg l'egate 
valuation of s uch r eal property. and of each class of personal property. 
to s uch aggregate amount as i t believes to be the full and true value 
thereof ." 

In effect, this means that the county board of equalization canno t }'educe the 
aggregate assessment of any local tax ing distriot , as r eturned by the county 
a SSessor, unless i t also increases t he a ggregate assessment of one 01' more 
of the other districts so that the aggregate value of the real property, and 
the aggregate value of the personal property, of t he county is not reduced 
below the va lues of such property as returned by the county assessor. 

CHARLES P. STONE, 

Bemidji Township Attorney. 

December 21, 1948. 

ASSESSOR 

192 

Special Assis tant Attorney General. 

406-B 

Assessment book-Delivery of books by auditor-City charter inconsistent 
with state law on s ubject of assessment inoperative in so fur us incon· 
s istent- Minn. Con st. Art. 4, Sec. 36, L. 1947, C. 531. 

Facts 

The city of Chaska is governed by its home rule charter. Undcr it, t he 
mayor and the city council govern the city. You state in you r lc tter of 
February 8 t hat t he governing body ha s authority to appoint a city a ssessor 
Hnd to sit as a bOHrd of equalization of nssessments. The county board of 
equalization of assessments is wit hout authority to equalize the returns of 
the assessor as they relate to the city of Chaska. 

A county assessor for Carver County has been appointed by authority 
ot L. 1947, C. 531. His powers are defined in thc law among which you call 
attention to Sec. 14, Subd . 14 (a) : 

"To make a ll a ssessments, based upon the appraised values reported 
to him by the local assessors or his ass istants and his own knowledge 
of t he valtlc of thc property assessed;" 
It appears to be the position of the govern ing body of Chaska t hat its 

powers under the chartet' nre unchanged by the 1947 law. Tt appears to be 
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of the opinion that the city charter exempts the city from the operation of 
the 1947 nct and that it is the duty of the county auditor to deliver the as­
sessment books and blank form s relating to assessments to the city assessor, 
not to the county assessor. 

Question 

Is it the duty of the county auditor to deliver the assessment books and 
blank forms pertaining thereto to the city assessor of Chaska 01' to the 
county assessor for Carver County? 

Opinion 

The power to tax is un attribute of sovereignty. Dunnell's Digest, Sec. 
9114. All property in the city of Chaska not exempt from taxation is tax­
able. It is taxable not only for city purposes but also for school di strict, 
county and state purposes. "I'he legis lature has the power to devise rules 
and means by which assessments fOI' the purposes of taxation are made. 
The legislature cannot be depl'ived of the power to make rules governing 
assessment of property for purposes of taxation because of the fact that 
the city charter provides means for a ssessment for city purposes. It would 
seem t hat the power to tax involves a state wide policy which should be 
uniform. Rules relat ing to assessment in Chaska for the purpose of l'nising 
money for all purposes except the government of Chaska should be uniform 
with such rules which apply in other parts of the state. There can only be 
one assessment. There cannot be an assessment for a city purpose and 
another assessment for school district, county and state purposes. This law 
contemplates one assessment for all tax purposes. The consti tution requires 
that taxes be uniform upon the same class of SUbjects. Const. Art. IX, Sec. 
1, Dunnell's Digest, Sec. 9140. 

The Minnesota Constitution, Art. IV, Sec. 36, enables a city or village in 
this state to frame a charter for its own government as a city cons isten t 
with and subject to the laws of t his state. The Constitution does not enable 
n city or village to frame a charter for its own government as a city 
inconsistent with and exempt from the laws of this state. 

Accordingly, it is my opinion that in so far as t he charter provisions of 
the city of Chaska relating to assessments are inconsistent with the laws of 
Minnesota on the same subject, such charter provisions are inoperative. 
Accordingly, it follows that the auditor will be governed by the state laws 
relating to assessment of property. 

Carver County Attorney. 

February 11, 1948. 

CHARLES E. HOUSTON. 
Assistant A ttorney General. 

12-D 

You refer to the above opinion and state that this office was advised 
erroneously that Chaska was a city governed by a home rule charter, when, 
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in fact, it is governed by Special Laws 1891 , Chapter II. You request a re­
examination of the question ruled upon in the light of the provision of t he 
special act of 1891. providing for a city assessor and the f ollowing : 

"No law of the State concerning provisions of this act shall be 
considered as repealing, amendatory. or modifying the same, unless 
said purpose be expressly set forth in said law." (Special Laws 1891, 
Chapter II, Subchapter XI, Section 5.) 

In our opinion, it is not necessary to determine whether Laws 1947, 

Chapter 531, hereinafter referred to as "Chapter 531," relating to assess­
ments, superseded 01' amended the provisions of Special Laws of 1891, 
Chapter H. Subchapter V, Section I, which provides in part: 

"The city nsseSSOl' and his deputy or deputies· •• , as to a ll terri­
tory within the limits of the city, shaH perform all the duties now or 
hereafter required by a ssessors by the General Laws of the state, and 
shall have all the authority, rights and powers now or hereafter con­
f elTed upon a ssessors by such laws, ••• ," 

Laws 1947, Chapter 531, is a general law relating to the powers and 
duties of county assessors, supervisors of assessors, and local assessors, 
including city asseSSOl'S except in counties containing a city of the first 
class. An examination of Section 14 thereof di scloses changes in the duties 
of loca l assessors. No conflict arises between the 1947 act and the 1891 
special law if, within the above quo ted language of Section 1 of the 189 1 
law, effect is given to the 1947 act as such general law. It then follows that 
the 1947 Jaw governs the powers and duties of the city assessor of Chaska. 
The opinion of February II, 1948, is correct in the concJusion reached 
therein that it is the duty of t he county auditor to deliver the assessment 
books and blank forms pertaining thereto to the county assessor for Carver 
County. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

May 3, 1948. 12-D 

193 
Clerica l work-Authority of village to furnis h- MSA, § 412.19. Taxation­

Assessments-Reassessments-Authority of village board of review in 
connection therewith- MSA, § 270,17. 

1. A uthority of village board of review in connection with reassess­
ment ordered by Commissioner of Taxation. 
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Facts 

Under date of February 26, 1948, the Commissioner of Taxation of the 
State of Minnesota, ordered that certain real property in the village of St. 
Louis park, specified in a list attached to the order, be reassessed as of May 
I, ]947 for the purpose of the 1947 "tax payable in 1948, and appointed a 
special assessor to make the reassessment a nd to make a return thereof to 
the Commissioner. 

Question 

Does the village council have the authority to act as a board of review 
prior to the return of the reassessment to the Commissioner of Taxation, 
as in the case of an original assessment? 

Opinion 

It is the opInion of this office that the village council does not have 
authority to act as a board of review in such case. 

M. S. A" Section 270.17 provides that the special assessor appointed 
by the Commissioner of Taxation to make a reassessment shall proceed to 
reassess the property and prepare duplicate lists of such reassessment, 
showing the property reassessed, the amount of the original assessment, and 
the amount of t he reassessment. Section 270.17 provides that the special 
assessor shall file both copies of the list with the Commissioner of Taxation, 
and that the Com missioner shall thereupon examine, equn1ize and correct 
the reassessment, and transmit one copy thereof, as corrected and equalized, 
to the county auditor. Section 270.17 provides that the list so transmitted 
to the county auditor shall supersede and be in place of the original assess· 
ment, and that the county auditor, upon receipt thereof shall extend and 
levy against the property so reassessed the taxes for the year involved 
according to the reassessment in the same manner as though such list was 
the original assessment list of such property. 

No provis ion is made for review of the reassessment figures by any· 
one other than t he Commissioner of Taxation. Although Section 270.17 does 
not require U11\t notice be given to the taxpayer affected, I am informed by 
t he Department of Taxation that as a matter of practice the Commissioner 
by published and posted notice, does give such taxpayers an opportunity to 
appear before him and protest the proposed reassessment figures, before he 
equalizes and corrects t he list and transmits it to the county auditor. And, 
of course, Section 270.17 gives any taxpayer feeling aggrieved by the 
reassessment a right to appeal therefrom to the district court. 

Even in the absence of the explicit provisions of Section 270.17 limiting 
review of the reassessment figures to the Commissioner of Taxation, there 
would seem to be no reason for a review of those figure s by the village 
council sitting as a 10CHI board of review. The council rev iewed the 1947 
assessment when it sat as a local board of review in June and July of 1947. 
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Presumably at t hat time it made whatever corrections it thought were 
necessary. A subsequent review by the same board would serve little 
purpose. 

It should a lso be pointed out that M. S. A" Section 274.01 which pro­
vides for r eview of current assessments by local boards of review, spec·ifically 
provides that that board sha11 meet on the fourth Monday of June and pro­
ceed to perform the duties with which it is charged. No provision is made 
for meeting at any other time. 

2. A uthority of village to furnish clerical assistance to village assessor. 

Facts 

In the village of St. Louis Park the r ecords of ihe village assessor arc 
kept in the village hall and regarded as vi1lage property. Because of the 
rapid growth of the village there has been a substantial amount of clerical 
work required in order to make up permanent cards covering each parcel 
of land and to prepare the assessment book which is sent to the county 
auditor. It has been the practice of the village council to furnish the assessor 
with clerical assistance for this purpose. Chapter 388, Laws 1947 specified 
the compensation to be paid to viII age assessors in Hennepin County and 
provides for compensation to deputy assessors, but makes no provision for 
clerical assistance. 

Question 

Must all the work of the assessor, including the preparation of his 
permanent records and assessment books, be done by t he assessor and his 
deputies for the compensation as specified and limited in Minnesota Statutes 
1945, Section 273.04, as amended by Laws 1947, Chapter 388, or does the 
village council have authority to furnish the assessor with clerical assistance 
for the purposes outlined? 

Opinion 

M. S . A., Section 273.04, insofar as here applicable, provides as follows: 

HIn all ••• villages· •• which are situated in counties having not 
less t han 450,000 inhabitants and an assessed valuation, including 
money and credits, of more than $450,000,000, the assessor and each 
deputy assessor of each such • • • village ••• shall be entitled to 
compensation for each day's service necessarily rendered by him, the 
sum 01. $7.50, not exceeding 120 days in anyone year, ••• 

"The duties of the assessor in such· •• villages ••• shall be as 
now prescribed by Jaw, and shaH be performed between the first Monday 

in April and the last Monday in July of each year." 
Section 273.08, which sets forth the duties of the assessor, provides that he 
shall determine the values of all items of real and personal property, and 
enter those values in t he assessment books. 
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It is our Opinion that there is nothing in Section 273.04, as amended, 
or in Section 273.08, which would preclude the village council from furnish ­
ing clerical assistance to t he assessor. 'Ve do not believe that the legisla­
ture, in enacting Section 273.08, intended that the assessor personally must 
make each entry in. t he assessment books. There is no statutory requirement 
f or the making up by the assessor of permanent real estate cards. The 
installation and maintenance of such a permanent card system, while help­
ful to the assessor in his work, probably benefits the village itself more than 
it does the assessor. 

We assume that the village of St. Louis Park was incorporated under 
the provisions of Chapter 9 of the Revised Laws of 1905. M. S. A., Section 
412.19 provides that the village council of any village so incorporated shall 
have power to fix the compensation or its employees when not otherwise 
prescribed (Subd. 2) and to provide for the government and good order of 
the village (Subd. 24). If the village council, in the exercise of its discre­
tion under the above provisions , believes that the work of the village 
assessor can be expedited and improved by furni shing him clerical assistance, 
it is the opinion of this office that the council has the authority so to do. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

St. Louis Park Village Attorney. 

April 7, 1948. 406-E 12-E 

194 
Clerical work-Village assessor may not be hired to perfor m clerical work 

upon assessor's records-MSA 272.51; MSA 273.04, as amended by L. 
1947, C. 388; MSA 288.01. 

Facts 

"The Village of St. Louis Park is situated in a county having not 
less than 450,000 inhabitants and an assessed valuation of more than 
$450,000,000 and, therefore, is subject to t he provisions of Chapter 
388, Laws of 1947, relating to compensation of assessors. The Village 
Assessor find s it impossible even wi th the assistance of his deputies to 
perform all the duties of his office between t he first Monday in April 
and the last Monday in July of each year. In order that there may be 
adequate records showing the necessar y data as to cubic content and 
other items taken into account in arriving at valuations of new houses 
constructed in the Village from time to time and in order to keep up to 
date Assessor's r ecords showing divisions of property resulting from 
the recording of deeds from time to time, it is necessar y t hat clerical 
work be done throughout the year. The Village Council is in full accord 
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wit h the Assessor in believing tha t t his clerical work must be done, and 
we ha ve been of the opinion tha t i t was proper for the Village to use 
its cle r ical employees to do thi s wor k . 

.. • • • I t a ppear s tha t even if t he County Audi to r should direct 
t he Assessor to pe rform t his wOl"k, i t would not be practicnl to do it 
wi th in t he 120-day period prescribed by the chapter nor would $100.00 
be sufficient compensation." 

Questions 

Whether i t would be improper for the Village to employ the Assessor 
himself to do thi s cleri cal work when he has a lready been paid the maximum 
amount fo J' his services as Assessor au thorized by Chapter 388, Laws of 
1947 ? 

.. ... whether the Vil1age Assessor of a village of H ennepin 
Coun t y may be employed by t he Village Council to do cle rical work 
after t he first Monday in April of any year and be paid for such services 
in addition to the compensation authorized by Chapter 388, Laws of 
1947." 

Opinion 

This office previously has r uled t hat t he village council of t he Village of 
St. Louis Park has t he authority to furnish cler ical a ssistance to the vi11age 
assessor, if, in the exercise of its discr etion, it believes t hat t he work of t he 
village assessor ca n be expedited a nd impl'oved by so do ing. 

Opi nion No. 193 dated April 7, 1948. 'While tha t opinion was meant t o 
a ppl y only to the a ssessment period beginning on t he first Monday in 
April a nd end ing on the fourth Monday in July, we see no reason why the 
village council , in addition to furn ishing the assesSOr with clerical ass istance 
du ring that pcriod, may not also hire a clerk or clerks to work on t he 
recol'd cards between assessment periods, if , in t he exercise of its discretion, 
t he cou ncil beli ev~s that the assessment wOI'k of the assessor can be expe­
di ted and improved thereby. 

But we do not believe that t he village assessor himself can be employed 
to do th is work. The gathering of the necessar y data as to the cubical 
contents of new buildings, etc. for entry on the record cards, and the super­
vision of the entry of t hat da te on the cards, is assessor's work . It would 
not be proper for the clerk to go out and get the information. Nor would 
it be proper to permit him to work on t he cards wi t hout supervision of t he 
assessor . If the assessor were employed as the clerk, it would be difficult, if 
not impossible, to keep t he duties of the two offices separate. And the 
a ssessor , in that capacity, would have to supervise the work which he him­
self was pcrforming in a clerical capacity. 

M. S. A., Sec. 273.04, as amended by Laws 1947, Cha pter 388, expressly 
limi ts the compensation of village assessors in Hennepin County to $7.50 
per day for each day's service necessarily rendered , not exceeding 120 days 
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in anyone year. With the exception of an additional hourly compensation 
at t he rate of 90 cents per hour, no t to exceed $LOO, f or work done by the 
assessor after the a ssessment period at the direction of the county auditor, 
the per diem compensation provided by Section 273.04, as amended, is 
intended to cover all of t he services which the assessor is requ ired to r ender, 
including certain all-year-round duties in connection with the assessment of 
stocks of merchandise of trans ient merchants (M. S. A., Sec. 288.01) and 
the assessment of personal property about to be 'sold in bulk or at a uction 
sale or about to be removed f rom the county before payment of taxes 
(M. S. A., Sec. 272.51). 

See Opinion, Attorney General, datcd February 6, 1930, addressed t o 
City Attorney of Virginia (File No. 12.B·1 ). 

To compensate the assessor for work performed by him on the a ssess· 
ment record cards between the four th Monday of July and the first Monday 
of Apr il, under the guise of paying him for clerical work, in our opmlOn, 
would amount to a circumvention of the statute limiting the amount of 
compensation which he is enti tled to receive. 

We thereforc rule that t he village counci l of St. Louis Park may not 
employ the village assesso r to do clerical work in connection with t he 
assessment records, between the last Monday in July and the first Monday 
in April , and pay him for such services, when he already has received for 
his se r vices as assessor t he maximum amount perm itted by law. 

If t he vi llage assessors of Hennepin County do not have s ufficient t ime 
within which to perform the du ties of their offices properly, and are not 
being adequately compensated for t heir se rvices, it seems to us that t he 
propel' course of action to purs ue is to seek legislative r elief. 

Village Attorney, St. Louis Park. 

November 22, 1948. 

195 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

12-E 

County-Office of county assessor may not be abo lished and office of super­
visor of assessments established until t he county assessor has been 
employed for two years- L. 47, Ch. 531, Sec. 16. 

Facts 

"Pursuant to the authority conta ined in Laws of 1947, Chapter 
531 , the Board of County Commissioners of Beltrami County a ppointed 
a county assessor whose term will expire on December 31, 1948. At the 
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present Lime, there is considerable agitation to have a county super­
visor of assessments instead of a county assessor. Two years have not 
elapsed since the office of county assessor was established in Beltrami 
County." 

Question 

"May the County Board abolish the oftice of county assessor at its 
January meeting and establish the office of county supervi sor of assess­
ments 1" 

Opinion 

Laws 1947, Chapter 531, provides as follows in Section 15: 

" If, after a county assessor has been employed for a period of not 
less than two years in any county, the board of county commissioners 
shall determine that the inter ests of the county may be equally well 
served by a supervisor of assessments, it may revoke the appointment 
of the county assessor and abolish the office. It shall then appoint a 
supervisor of assessments as provided by this act." 

Under this section the County Board may not abolish the office of county 
assessor unless and until the county assessor has been employed for a period 
of two years. 

Beltrami County Attorney, 

December 31, 1948. 

CANCELLATION 

196 

RALPH A. STONE, 
Assistant Attorney General. 

l2-D 

Auxiliary forests-County auditor has no authority to cancel taxes which 
have attached prior to filing of contract for record- MS 1945 88.47 to 
88.53 as amended by L. 1947, C. 467. 

Facts 

"Minnesota Statutes, 1945, Section 88.49, Subdivision 4, states 
quote, IUpon the filing of the contract for record the land therein 
described shall become and, during the life of the contract, remain and 
be, an auxiliary forest entitled to all the benefits and subject to all the 
resb'ictions of sections 88.47 to 88,53.' II 
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Questions 

1. "Does the County Audi tor have authority to remove said lands 
from the regular general tax rolls and place them on the Auxiliary 
F orest tax ro lls prior to that date? 

2. "If not, and if said filin g date should occur on or after the 1st 
Monday of January. t he date on which current taxes become due and 
payable, has the County Auditor authority to cancel the general taxes 
and then tax the property as Auxiliary F orest? 

3. "If Auxiliary Forest contract is filed after May I, 1947, but 
before t he lst Monday of January. 19·18, the date when 1947 taxes 
become due nnd payable, may the County Auditor remove said lands 
listed in said contract f rom the general tax rolls and assess th em as 
Auxi liary Forest f or I fl47 current taxes ?" 

Opinion 

Question one is answered in .t he negative, The language quoted above 
is clear a nd unambig uous. I t requires t he filing of the contract for r ecord 
before the real property becomes entitled to t he benefi ts and subject to the 
restrictions of Sections 88.47 to 88,53, as amended by Laws 1947, Chapter 
467. 

Question two is answered in t he negative. The taxes upon t he real 
property became a lien t hereon on May 1 of the year in which they were 
levied. T he applicant is t'equired to furnish certificates by the county audi­
tor and county treasurer that there are no unpaid taxes upon t he land. 
Section 88.48, S ubdivision 5. It is difficult to see how this question can arise 
as the payment of all taxes is a condition precedent to the execution of the 
contract between t he state and the applicant . There is no provision in Sec­
t ions 88,47 to 88.53 authorizing the county auditor to cancel taxes which 
have attached to the real property. 

Question three is answered in the negative for the reasons given above. 

Itasca County Attorney. 

December 26, 1947. 

DE LINQUENT 

197 

GEO. 13. SJOSELIUS, 
Deputy Attorney General. 

407-H 

Assignment certificate-Notice of expiration of time fo r redemption­
Failure to collect cost of pUblication-Auditor personally liable therefor 
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to certificate holder- Minnesota Statutes L945, § § 281.01, 281.03, 
281.13, 281.2 1, 28 1.34, and 281.38. 

Facts 

"A party bought a State Assignment Certificate on March 31st, 
1947, and a Notice of Expiration of Time of Hcdemption was prepared 
and served by the sheriff. The sheriff returned the notice with his 
affidavit showing that t he property waS found vacant. This was 
returned by the sheriff on April 4th, 1947. Costs of this service amounted 
to $5.40 which was entered in the judgment book. 

"On April 24th, redemption was made by one of the owners of the 
property. He paid the cost of the or iginal certificate, interest on same 
and the sheriff's f ees. 

"On May 10th the office was presented with an affidavit of publica­
tion covering t he notice of expiration of t ime of r edemption. The costs 
for the publication amounted to approximately $12.00. 

"On April 24th, the purchaser of the Cert ificate was notified by 
postcard that s uch r edemption had been made." 

Question 

"Who is liable for costs of publication nnd collection of same '?" 

Opinion 

The provis ions of Minnesota Statutes 1945, Section 281.1 3\ control the 
g iving and service of the notice of expiration of time f or redemption where 
the land was, as here, bid in by the state and thereafter assig ned to an 
actual purchaser. Section 281.21. The county auditor is charged with the 
duty of preparing the notice of expiration of t ime for redemption and deliv­
ering i t to the person applying for it who us ual1y is the assignee of the state. 
Section 281.13. The printer's fees for pub1ish ing t he notice of expiration of 
t ime for redemption is paid in the first instance by the holder of a tax 
assignment certificate and repaid by the par ty offering to redeem such land 
before a certificate of r edemption may be issued. Section 281.34. Upon the 
payment by a person ent itled, under Section 281.0L, to redeem of the amount 
cert ified by t he county auditor as due on such redemption, a cer tificate of 
redemption is issued. Section 281.03. The county auditor should then draw 
his warrant upon the county treasurer in favor of the assignee or person 
entitled thereto for the amount to which s ll ch person is entitled from t he 
moneys paid for the r edemption. Section 281.38. " If the amount certified by 
t he auditor and received in payment for redemption be less t han that 
required by law, it shall not inval idate the r edemption, but the auditor shall 
be l iable for t he deficiency to t he person entitled thereto." Section 281.03. 

The issuance of t he notice of expiration of time for redemption charged 
the auditor with not ice that costs and fees would be incurred in the service 

IA II 8tAtutory references herein Il.rc to Minnesota Statutes 194&. 
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thereof. The return of the sheriff showing tha t the property was found 
vacant charged the auditor with notice that publication of the notice of 
expiration of time for redempt ion would be required. The sta tute last 
quoted from above makes t he auditor lia ble for the deficiency to the person 
for whom the notice was issued. It is our conclusion t hat the county auditor 
is personally liable to t he holder of the state assignment certificate for t he 
costs of the publication. 

GEO . B. SJOSELIUS, 
Deputy Attorney General. 

Itasca County Attorney. 

May 27, 1947. 419-F-l 

EXEMPTION 

198 

Airports-Municipally owned and operated-Portions of field leased to 
private pa rties for agricultural purposes- Constitution , Art. IX, Sec. I , 
MSA, Sec. 272.02. 

Fads 

The City of New Ulm purchased a tract of 200 acres outside the munici­
pality for use as an airport. Several hangars and an administration build­
ing have been erected t hereon. Two runways have been marked out. So 
much of the land as is necessary for runways, hangars, parking, etc., is in 
constant use f or airport purposes. 

Of course, a large part of the field in the vicinity of the runways is not 
needed for the airport. To avoid t he expense of caring for it, the land has 
been leased to adjoining fa rmers. The leases are subject t o the use of the 
land so far as it is necessary for the air port, and are terminable a t the 
pleasure of the City. The leasing arrangement is temporary in character. 
As this leased land becomes necessary for use in connection with the airport, 
it will be withdrawn immediately from any lease. The land leased in 1947 
has r ecently been entered on the tax rolls of the county as omitted property. 

Question 

[s the leased property exempt under Article IX, Section 1 of the 
Minnesota Constitution? 

Opinion 

We arc advised by the Minnesota Depart ment of Aeronautics that the 
200-acre tract of land above referred to was officially approved as a munici­
pal airport site by an order of the Commiss ioner of Aeronautics dated May 
3, 1944, and that 40 acres of the site was purchased by the City of New 
Ulm on June 8, 1944 and the other 160 acres acquired by condemnation on 
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December 4, 1944, the total cost to the city being approximately $35,000. 
We are advised further that on August 17, 1945 the city was granted its 
first annual airport license, and that the field has been maintained as a 
licensed airport since that date. 

A chart of the layout of the airport has been furnished us by t he 
Department of Aeronautics. We attach i t to this opinion. It shows a a~O-ft. 
wide sodded runway extending north and south across the middle of the 
200-acre tract for the full length thereof. and a 200-ft. wide sodded runway 
inter secting the north and south runway near t he north end thereof, extend­
ing across the full width of the tract. The two l'unways form a T. It is our 
understanding that these two runways already have been constructed and 
are in use . The Department of Aeronautics also advises us that completed 
working plans and specifications very recently (March 4, 1948) have been 
submitted to the Department calling for further improvements, totalling 
approximately $100,000, to be begun as soon as the weather will permit, 
including the grading and construction of two additional 300-ft. wide run­
ways, one to run f rom the Northwest corner of the 200-acre tract, to the 
Southeast cornel' , and the other to intersect the first, running in a generally 
Northeast to Southwest direction. The two proposed runways will form an 
X. These runways are shown on the chart in r ed. 

M. S. A., Section 360.033, Subd. 1, declares that the acquisition of lands 
for the establishment of airports and the construction, maintenance and 
operation of airports and air navigation facilities and the exercise of othel' 
powers granted municipalities by Chapter 300, are public , governmental and 
municipal functions, exerci sed f01" a public se rvice and matters of public 
necessity. Section 360.035 provides that any property acquired or used by a 
municipality pursuant to the provisions of Chapter 360 shall be exempt 
from taxation to the sume extent as other property used for public purposes. 

The tax exemption provided for in Section 360.035 is "to t he same extent 
as other property used for public purposes." Article IX, Section 1 of the 
Minnesota Constitution and M. S. A" Section 272.02, exempt from ad valorem 
taxation public property used exclusively for any public purpose, This office 
previously has ruled t hat under t hese general provisions a 360-acre tract of 
land acquh-ed by a city to be used as an airport is entitled to exemption from 
ad valorem taxation even if the entire fie ld is rented out f or agricultural 
purposes pending development of the airport, if the city is proceeding with 
proper dispatch under exist ing conditions to devote the land to the public 
use for which it was acquired. 

Opinion 358, 1944 Report of Attorney General (file 414-D-4) 

It seems clear from the information furnished us by the Department of 
Aeronautics, that the City of New VIm is proceeding to develop the 200-acre 
tract for municipal airport purposes without unreasonable delay. It is our 
opinion that the temporary leasing in t he interim of portions of the tract to 
adjoining farmers, consistent with proper use of t he present airport facili­
ties by the public, does not alter the tax exempt status of the b'act. It is 
t he refore our opinion that the entire 200-acre tract is ent itled to exemption 
from the 1947 tax as public property used exclusively for a public purpose. 
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Even after the proposed new runways are constructed, it is our opinion 
that the continued renting of the triangular pieces between the runways for 
agricultural purposes would not affect the tax exempt status of the entire 
tract. While those portions of the tract will not actually be used in takeoffs 
and landings, they are a necessary part of the airport for clearance pur­
poses and also for the purpose of preventing encroachments by privately 
owned structures and buildings. If they are left lying idle , the city will be 
required to keep them mowed and free from noxious weeds. This office 
previously has ruled that the renting of a part of a college building to a 
private party does not destroy the tax exempt status of the building as 
property of an exempt institution, if t hat renting is subordinate to the 
principal use of the building and does not interfere therewith. 

See opinion dated April 13, 1933 (File No. 414-B-2) 

Opinion dated December 5, 1944, (File No. 414-B-2), 

The same reasoning applies here. The entire '200-acre tract will be devoted 
to the main purpose of the municipal airport, and the leasing of portions of 
the tract not actually being used as runways, for agricultural purposes, 
would, in our opinion, be merely incidental to that main purpose, and there­
fore would not deprive the tract of its tax exempt status. 

Our Supreme Court has stated that the word "exclusively" as it appears 
in the phrase "used exclusively for any public purpose," means "substantially 
a ll" or ICfor the greater part." 

County of Anoka v. City of St. Paul (1935) 194 Minn. 554, 261 N. W. 588. 
This office previously has ruled that the leasing of airport facilities such 
as hangar space for privately owned planes will not deprive a municipality 
owned and operated airport of exemption from general property taxation. 

Opinion 215, ]946 Report of Attorney Genera l (File 414-A-11 ) . 

The incidental leas ing of portions of the field between the runways, for 
agricultural purposes, consistent with the proper use of those portions of 
the field in connection with the operation of the entire airport, in our 
opinion, falls in the same category. 

CHARLES P. STONE, 
Specia l Assis tant Attorney General. 

New Ulm City Attorney. 

March 15, 1948. 414-A-ll 

199 
Church property-Parsonage-Dwelling house formerly used as parsonage 

sold to private individual, to be removed from lot before May I-Lot 
retained to be used as part of church grounds-Lot entitled to exemp­
tion-Dwel1ing house assessable as personal property- MS 1945, Sec. 
272.03, Subd. 3, as amended. 

• 



• 
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Facts 

"Prior to l\lay 1, 1948, a church in Grnnite F a lls, Minnesota owned 
a lot with a dwelling house on it used as a parsonage. Also prior to 
May]. 1948, this church purchased a different lot and dwelling to be 
used as a parsonage and their pastor promptly moved to t he new par­
sonage. The church trustees contempla ting using the land on which the 
old parsonage was located a s part of their church grounds, and having 
no use f or the old dwelling sold the same a nd, t hey tell me, informed 
t he buyer to ('cmove the same before "May 1, 1948. This the buyer 
failed to do and the dwelling house still remains on the church land, 
unoccupied as it has been since the pastor removed. The church has not 
collec ted any rent for the building, bu t has been paid in full for the 
same. On May I, 1918 the assessor assessed t he same as non-exempt 
proper ty and the church has now appealed to our county board for 
restoration of that property to exempt classification on t he grounds 
t hat it is property to be used exclusively for chur ch purposes." 

Question 

Are the lot a nd dwelling house, or either, entitled to exemption from ad 
valorem assessment for 1948? 

Opinion 

It is t he opinion of this office that the lot itself is entitled to exemption 
from ad valorem a ssessment for 1948, as church property, if its contemplated 
use as part of the church grounds is reasonably necessary for church 
purposes. 

In applying the consti tutional tax exemption of "all churches, church 
property and houses of worship," the Minnesota Supreme Court has stated 
that t he test is t he use Lo which the proper ty is devoted or about to be 
devoted. 

S tate v. Second Church of Christ, Scientist (1932) 185 Minn. 242, 240 
N. W. 532. 

The court in t hat case st.ated that an institution such as a church 
generally cannot use real property for its activities until some reasonable 
time af ter it acquires title thereto, and t hat if at the time of acquisition 
there is a present good faith intention to make use of the property in the 
near future the proper ty is entitled to exemption even if it is not actually 
being so used on the assessment date. 

From the time the church discontinued the use of the property in 
question as a parsonage, it appears tha t there was a present good faith 
intention to make use of the lot as part of the church grounds, as evidenced 
by the fact that the church immediately sold the dwell ing house located on 
lhe lot and provided for its remova l from the lot by t he purchaser prior to 
May I , 1948. That t he purchaser fai led to remove the dwelling house in 
accordance with his agreement with t he church, in our opinion, does not alter 
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the situation. The church still intends to use the lot as part of the Ch Ul'Ch 

grounds, as soon as the purchaser of the dwelling house can be mnde t o live 
up to his agreement to }'cmove it. 

lt remains to consider the question of whether the dwelling house is 
subject to assessment, and, if S0, how it should be assessed. 

M. S. A., Section 272.03, Subd. 3, provides in part as f ollows: 

"For the purposes of taxation, 'personal property' includes: 

• • • • • • • • • 
"(3) All improvements" ... upon land the title to which is s till 

vested in any railroad company or other corporation whose property 
is not subject to the same mode and rule of taxation as other property." 

] 0 our opinion the dwell ing house in question constitutes personal property. 
assessable as such, because it is an improvement upon a lot which is owned 
by a religious corporation, whose property is exempt fl'om ad valorem assess· 
ment and is therefore not subject to t he same mode and rule of taxation as 
other property. It is therefore our opinion that the dwelling house should 
be included in the personal property a ssessment made against its o\vncr, and 
that it s lol ould be entered on the listing sheets opposite Item 52 under Class 
4 as "All other taxable personal property n ot included in the foregoing 
items." 

CHARLES P . STONE, 
Special Assistant A ttorney General. 

Yellow Medicine County Attorney. 

July 22, 1948. 414-D-6 

200 
Church property-Parson age-Jointly occupied by pastor and renters­

Canst., Art . IX, Sec. 1, MSA, Sec. 272.02. 

Facts 

A church in the city of Detroit Lakes has a large parsonage which is 
furni shed rent·free to the pastor of the church. Previously, the pastor of the 
chu rch always has been a married man with a family, and all of the available 
room in the parsonage has been required by t hem. The present pastol', how· 
ever, is a single man. He f eels that his occupancy of the parsonage alone is 
not satisfactory, and, during the present housing shortage, is not right. 
He contemplates taking into the parsonage a married couple with whom 
he will have joint use of the house. The pastor will retain the rent which he 
charges the couple. His salary from t he church will not be changed. 

Question 

Under this arrangement, would the parsonage continue to enjoy exemp· 
tion from ad valorem assessment as church property? 
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Opinion 
In an opinion of thi s office dated April 28, 1936 (Opinion No. 364, 1936 

Report of Attorney General), it was ruled that a church parsonage was en­
titled to exemption from ad valorem assessment even though the second floor 
t hereof was rented to a tenant, upon the theory t hat the building was princ i­
pally used as a dwelling place for the pastor of the church. In another opinion 
of this office dated August 3,1944 (Opinion No . 359, 1944 Report of Attorney 
General) I it was ruled that a four-flat building which a church conteJ1lpiated 
purchasing, only one apartment of which was to be used as the parsonage 
and the other three apal"tments of which were to be rented out to private 
parties, would not be entitled to exemption, upon the theory that it would 
not be principally used as a dwelling place for the pastor. 

The parsonage in the instant case apparently is one designed to afford 
living quarters to only one family, and, if the pastor were a married man, 
would be used in its entirety by him and his famil y. Even under the arrange­
ment proposed, the main accommodations which the building possesses will 
continue to be used by the pastor, and are therefore necessary or desirable 
for the purposes of the church. Upon the theory that the parsonage will 
s till be u::\ed principally a s a dweUing place for the pastor, we are of the 
opinion that the parsonage should continue to enjoy its status of exemption 
from ad valorem assessment , as church property. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Becker County Attorney . 

September 19, 1947. 414-D-12 

201 
Church ))roperty-Parsonage-Newly purchased-Old parsonage still occu­

pied by pastor- Constitution, Art. IX, Section 1, MSA, Section 272.02. 

Facts 

On April 5, 1946, a church in Cottonwood County entered into a contract 
for deed for t he purchase from a private owner of a residential property. 
The contract for deed provided that possess ion was to be g iven to the 
church on July 31, 1946. This res idential property was acquired by the 
church to be occupied by t he pastor as a parsonage as soon as the private 
individual from whom it was acquired could arrange to move therefrom. 
The individual delivered possession of t he property about July 25, 1946, and 
from that date the property was occupied as a parsonage by the pastor. 

The church also owned another residential property which the pastor 
had been occupying as a parsonage up to the time he moved into the newly 
acquired property. On May 14, 1946 the church entered into a contract for 
deed for the sale of the old parsonage to two private individuals. The 



TAXATION 825 

contract for deed provided that possession was to be surrendered on August 
I, 1946. 

The local assessor assessed the old parsonage which was being occupied 
by the pastor on May 1, 1946, and exempted the newly acquired parsonage. 

Questions 

"l. Was it proper to assess the residence which was actualJy 
being used as a parsonage on May I, 1946? 

"2. Was it proper to exempt the res idence purchased for parsonage 
purposes and which was actually used as such, beginning July 25, 
1946?" 

Opinion 

It is the OpInIon of this office that both properties were entitled to 
exemption from ad valorem assessment for the year 1946. 

(1) The old parsonage was both owned by the church and being 
occupied by its pastor as a parsonage on May I, 1946. It clearly constituted 
Ilchurch property" as that term is used in Article IX, Section 1 of the J\finne­
sota Constitution. 

(2) On May I, 1946, by virtue of the contract for deed which it had 
entered into on April 5, 1946, the church was the equitable owner of the new 
parsonage. 

6 Dunnell 's Minn. Digest, Sec. 10,045. 

This office previously has ruled that the interest of a vendee under a con­
tract for deed is sufficient to entitle the propery to a homestead classifica­
cation if the vendee is occupying the property as his homestead. 

Opinion 796, 1934 Report of Attorney General. 

For the same reason, we are of the opinion that t he interest of a vendee 
under a contract for deed is sufficient to entitle the property to exemption 
from ad valorem assessment, if the facts requisite to the g ranting of such 
exemption are present. 

It remains to consider whether the fact that the newly acquired prop­
erty was not actually being occupied as a parsonage on May 1, 1946, prevents 
its being entitled to exemption. In applying the constitutional tax exemption 
of "all churches, church property and houses of worship," t he Minnesota 
Supreme Court has stated that the test is the use to which the property is 
devoted or about to be devoted. 

State v. Second Church of Christ, Scientist (1932) 185 Minn. 242, 240 
N. W. 630. 

The court in that case stated that an institution such as a church generally 
cannot use real pl"Operty for its activities until some reasonable time after 
it acquires title thereto, and that jf at the time of acquisition there is a 
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present good f a ith intent ion to make use of the property in the near future 
the property is ent itled t o exemption even if i t is not actua lly being used at 
the exact t ime when the tax is a ssessed. Since t he conh'act for deed to the 
new parsonage specifically provided t ha t possession 'was to be g iven on 
July 31, 1946, we think it clear tha t at t he t ime t he cont ract f or deed was 
entered into there wns a present good fai t h intention t o make use of the 
property in the near fu tu re, and t hat t he new parsonage wus t herefore 
entitled to exempt ion a s of May 1, 1946 as church property. 

CHARLES P. STONE, 
Special Assis tant Attorney General. 

Cottonwood County Attorney. 

July 31 , 1947. 414-D-12 

202 
Homestead-Hous ing and Redeve lopment Authority-Units of row housing 

owned by cOOI)erative not homes tead for tax exemption for state taxes 
- MSA § 273.1 3, Subd. 7. 

Facts 

liThe Housing and Redevelopment Author ity of the City of St. 
Paul has submitted the following matte r fo r t he consideration of t he 
Divis ion of I·lous ing and Redevelopment. 

'A nother question has a lso a ri sen concerning the mutter of tax ing 
the. real estate of cooperatives . The development proposes the construc­
tion of onc-s to ry row housing where, a lthoug h un its may have party 
walls, a defi n itc area of la nd can and will be ass ig ned to each unit. The 
real estate is owned by a cooperative consisting of members who each 
occupy one u ni t nnd aSsume the obligation to pay t he proportionate 
cost of suth unit. Can said property be assessed upon a homes tead 
basis fo r each unit so t hat the proper ty will be a ssessed upon the basis 
of 25 % of the full and t rue va lue for t he fi rst $4,000, instead of 
40% of t he entire fu ll and true value ~ 

'I am aware of t he At torney Gcneral's opinion with rcference to a 
cooperative apar tment, in which he has held that the valuation applica­
ble to each apar tmen t cannot be assessed upon the homestead basis, 
but that opinion is based upon the theory that there can be only one 
assessment f OT each tract or lot. In t he proposed cooperative there will 
be a separate tract or lot a llocable to each dwelling un it so that each 
assessment would pertain to a separate and distinct parcel of land'." 

Question 

"In a case wherc r eal estate is owned by a cooperative consisting 
of member s who ea ch occup y one unit of l·OW type housing, where each 
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assume the obligation to pay the proportionate cost of such unit. and in 
which there is a separate tract or lot allocable to each dwelling unit, 
can said property be assessed upon a homestead basis for the separate 
and distinct parcels of land ?" 

M. S. A. Sec. 273.13, Subd. 7, provides in part: 

"The first $4,000 full and true value of each tract of such real 
estate used for the purposes of a homestead shall be exempt from taxa­
tion for state purposes;". 

Opinion 

In an opinion in which there is a comprehensive discussion of the mean­
ing of the word "homestead" a s used in the foregoing provision, it was said: 

" If we hold that 'homestead' is used in the popular sense of 'home,' 
t hat $4000 limitation can be applied with reasonable equality t hrough­
out the state. Under this interpretation such an area of land, whether 
urban or rural, can be included in t he low-assessment classification as 
is used by t he owner for the purposes of a home, subject, of course, to 
the provision of the statute, that if the true and full value thereof is in 
excess of $4000, the amount of such valuation in exess of $4000 shall be 
valued and assessed at the higher rate provided for by Class 4." 1934 
Report of Attorney General, Op. 795, (fi le 232-D). 

It is evident that in order to qualify for the homestead exemption from 
taxation for state purposes, two elements must be present, namely : owner­
s hip and occupancy by t he owner for the purposes of a home. You state : 
"The real estute is owned by a cooperative· •• ," Obviously, even though 
the individual stockholders in the cooperative occupy the respect ive units 
for the purposes of a home, t he other requis ite, ownership of the real estate, 
is not present. We are compelled to hold that the separate tract or lot allo­
cable to each dwelling unit cannot be assessed as a homestead under M. S. A. 
Sec. 273.13, Subd. 7. 

In an opinion of May 29, 1940, file 232-D, to the Todd County Attorney, 
we said : 

"The exemption under the statute goes only to a n individua l tax­
payer occupying the premises as his homestead, not to a corporation." 

We have examined the opinion to which you refer. The first portion of 
the opinion has no applicabili ty here. The second question and its answer 
are pertinent. The question: 

"'Is t he cooperative association entitled to the benefits of the reduc­
tion in the valuation applicable to homesteads? ' 

"It is my opinion that a cooperative association could not properly 
receive the homestead exemption f rom taxation, as it could not fulfill 
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the requisites of residence and occupancy." 1940 Rep. A. G. Op. 307 
(232-D). 

Your question is answered in the negative. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

Commissioner of Administration. 

November 23, 1948. 232-D 

203 
Public property-County historical society- Minn. Const., Article IX. Sec. 1. 

Fads 

" The Grant County Historical Society is of the usual type, author­
ized by statute. Recently. under a will, they came into possession of 
certain real estate located in Grant County, which r eal estate is used 
for agricultural purposes. This real estate wag given to the Grant 
County Historical Society to be used in the furtherance of their usual 
work. It was contemplated that t he real estate should be sold and the 
proceeds it'om the sale used to erect a bui lding to house the Grant 
County Historical Society's relics and records. During the past year, 
which was the first year that the Grant County Historical Society 
owned this real estate, it rented the land out under the usual f arm 
rental contract and received t he usual income therefl'om the same as if 
they were an ordinary land owner renting out the property," 

Question 

"Is this land subject to real estate tax?" 

Opinion 

It is the opinion of t his office that t he land in question is subject to ad 
valorem taxation, 

In Minnesota, all real and personal property is taxable except such as is 
by law exempt from taxation. 

M. S. A., Sec. 272.01. 

Article IX, Section 1 of the Minnesota Constitution exempts from 
taxation "public burying grounds, public schoolhouses. public hospitals, 
academies, colleges, universities, and all seminaries of leal'ning, ,all churches, 
church property and houses of worship, institutions of purely public 
charity, public property used exclusively for any public purpose, ... .. • " 
The Historical Society clearly is not a seminary of learning, 
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See Opinion No. 352, 1930 Published Opinions of the Attorney General 
( file 414-D-14 ). 

It seems equally clear that it is not an instit ution of pUl'ely public 
charity. This leaves for consideration the question of whether the land 
under consideration is "public property used exclusively for any public 
purpose," While it is true that Minnesota Statutes Annotated, Section 
138.06 permits t he County Board of Grant County to make a limited annual 
appropria tion to the county historical society "to be used for the promotion 
of histor ical work within the borders thereof, and for the collection, pres­
ervation, and publication of historical material, and to disseminate historical 
information of the county. and in general to defray the expense of carrying 
on the historical work in said county," the fact remains that the land in 
question is owned by the Historical Society and not by Grant County. It lS 
not public property. This office has ruled that two small plots of ground 
owned by a county historical society, upon which rested two of its markers. 
were subject to taxation, s ince the plots were not owned by the public. 

Opinion dated December 30,1930 (File No. 414-A-ll ). 
That ruling applies here. 

Even if the land in question were owned by Grant County. upon the facts 
which you have stated it would not be entitled to exemption. Since it is 
being rented out to private parties, it clearly is not being used exclusively 
for a public purpose. 

Opinion No. 830, 1920 Published Opinions of Attorney General (file 
414-A-ll) . 

Opinion No. 300, 1940 Published Opinions of Attorney General (file 
414-A-ll) . 

The fact that the income received from t he rental of the land is used by the 
Historica l Society in the furtherance of i ts work is not material. 

County of Anoka v. City of St. Paul (1935) 194 Minn. 554, 261 N. W 
588: 

HIt is no answer to the conclusion here reached to point out that 
the revenue derived from the rental of this land accrued to the city and 
was used by it to help defray the cost of operating the waterworks. 
The actual use to which these acres of land were devoted was not a 
public or governmental one. Consequently, it is immaterial what the 
city did with, or how it llsed, the r ent money." 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Grant County Attorney. 

December 21, 1948. 414-A-ll 
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204 
Public property-Farm property received by city as gift with condition that 

revenue therefrom be expended for park purposes-Minn. Const. Art. 
IX, Sec. 1; MSA, Sec. 272.02. 

Facts 

"On or about the 9th day of February. 1940, Mr. Charles O. Gilfil· 
Ian delivered to the City of Redwood Falls a conveyance of certain 
real estate situated within the corporate limits of the City of Redwood 
Falls as a gift to the City 'for the purpose of a public park and com­
munity building.' At about the same t ime he gave to the City a sum 
of money for the purpose of constructing a communi ty building in the 
park to be used as a ladies' rest room. Concurrently with the deed 
above mentioned, Mr. Gilfillan delivered to the City a deed conveying 
to the City a n eighty acre tract of land situate in Redwood County, 
Minnesota, 

'in hust for t he lI ScS and purposes hereinnfter stated: 

This conveyance is made to the City of Redwood Falls in 
trust under Chapter 133, General Laws of the State of Minne­
sota, 1925, for the benefit of the park and community building 
in the park in the City of Redwood Falls. Minnesota.' 

On the 9th day of February. 1940. the City Council of the City of 
Redwood Falls, by resolution duly passed and adopted accepted the 
aforementioned gifts and conveyances, 'subject to all t he terms and 
conditions as provided and stipulated for in the offers of said Charles 
O. Gilfillan as set forth in the several deeds of conveyances heretofore 
described.' 

The park and community building were duly constructed and have 
been operated and maintained in accordance with the gifts and trust. 
At no time has the income from the farm exceeded the cost of operation 
and maintenance of the park and community bunding." 

Question 

"On the basis of the facts hereinabove set forth is the eighty-acre 
tract of farm land therein referred to exempt from taxation?" 

Opinion 

It is the opinion of this office that the SO-acre tract of farm land is 
entitled to exemption from ad valorem assessment, by virtue of the provi­
sions of M. S. A., Section 501.11 (7), which provides as fonows: 

"Any city or village may receive, by grant, gift, devise, or bequest, 
and take charge of, invest, and administer, free from taxation, in 
accordance with the terms of the trust, real or personal property, or 
both, for the benefi t of any public librarYI or any public cemetery, or 
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any public park, located in, or within ten miles of, such city or village, 
or for the purpose of establishing or maintaining a kindergarten or 
other school or institution of ienrning therein." (boldface ours) 

This ofl1ce pl'cviollSiy has l'uled that the provisions of this particular 
section arc not unconstitutiona l and should be observed. 

Opinion dated February 27, Hl45 (File No. 414-A-ll). 

As a matter of fact, the SO-nne tract of farm land in question probably 
is the same property r eferred to in the February 27, 1945 opinion, it being 
there described as the Nih SEIA of Section 33-112-36, deeded to the city of 
Redwood Falls for the maintenance and upkeep of a park and community 
building located in the city. The 1945 opinion ruled that the property was 
entitled to exemption from ad valorem assessment . 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Redwood Falls City Atto rney, 

May 25, 1948. 414-A-ll 

205 
Public property-Municipally owned li ght and power plant-Light and 

power lines located in another mu nicipality- MSA 273.36, MSA 272.03 
. d.3. 

Facts 

About a year ago the City of Redwood Full s purchased the electric 
light and power plant of the Redwood Falls Lig ht a nd Power Company. 
Part of t he property of the plant consis ts of light and power lines in the 
Village of North Redwood. While the plant was in private ownership, the 
poles and line located in t he Village of North Redwood were assessed as 
personal property by the local taxing authorities of the village. 

Question 

Now that the electric light and power plan t is owncd by t he City of 
Redwood Falls, are t he l igh t and powel' lines in the Village of North Red­
wood, which are used for the fm'nishing of ligh t and powcr to thc village and 
its res idents, subject to ad valorem assessment by the village of North Red­
wood taxing officials? 

Opinion 

If the lig h t and power lines located in the Village of North Redwood 
are subject to assessment, they are assessable ns personal property in the 
Village of NOI·th Redwood, undcr the provisions of M. S. A' I Section 272.03, 
Subd. 3, which defines personal pl'operty a s including all poles and wires 
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of e lectric light, heat or power compa nies, together with the conduits, poles 
and wires of such companies erected or laid in connection therewith, and 
Sect ion 273.36, which provides t ha t personal property of electric light and 
power companies having a fixed s itus in any city. village or borough in this 
state shall be listed and assessed where situated, without regard to where 
t he principal place of business of the company is located. 

There remains the question of whether the light and power lines located 
in North Redwood are enti tled to exemption from ad valorem assessment 
because of the fact that they are owned by the City of Redwood Falls. 

This office previously has ruled that if the sale of electricity by the 
municipality owning the plan t , to private concerns outside the corporate 
limi ts, is confined to the sale of surplus and is incidental to the maintenance 
of the plant by such municipality for the purpose of furnishing itself and 
its inhabitants with elecn 'icity, the lines outside the corporate limits are 
exempt from ad valorem assessment as public property used for a public 
purpose, under tho l'ules applied in the case of City of Anoka v. City of 
St. Paul, 194 Minn. 554. 

Opinion Nos. 402 and 411, 1938 Report of Attorney General. 

It is a question of fact whether the sale of electricity to private consumers 
outside the limits of a municipality is the sale of s urplus, and incidental to 
the operation of the municipally owned plant. 

It follow s that i.f Lhe sa le of light and power by the City of Redwood 
Falls to the village and its inhabitants, is a sale of s urplus electricity only, 
and is incidental to the main tenance of the plant for the use of Redwood 
Foils for the purpose of furni sh ing itself and its inhabitants with electricity, 
the light and power lines located in your village would not be s ubject to ad 
valorem assessment. 

If the sale of l ight and power to the village and its inhabitants is not 
incidental 0 1" t he sale of surplus, the question of whether the ligh t and power 
lines located in your village are exempt from taxation is one which has 
never been passed upon directly by t he Minnesota Supreme Court, and one 
upon which the courts of other states are not in accord. It cannot be 
answered wi th any degree of finality until such time as our court has 
passed upon it in an appropriate court action. 

CHARLES P. STON E, 
Special Assistant A ttorney General. 

NOl·th Redwood Vi1lage Attorney. 

October 8, 1947. 414-D-7 

206 
Public property- neal property-AcQuisition-Cities fourth class may ac~ 

quire, maintain, operate housing for veterans without profit. Such 
property is free from taxation- MSA, Sec. 411.80. 
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Facts 

"Marshall is a fourth class city under the general laws of this 
state. Following cessation of hostilities in the last war the city council 
recognized the existence of an emergency in respect to housing for 
returning veterans, and in the winter of 1945-1946 completed a housing 
project consisting of 12 houses and one laundry. all 20' by 24'; money 
therefor was a ppropriated from the general fund; the houses are 
located on the municipal air field. The houses are all occupied by 
veterans of the last war. 

"When launching this project the council estimated that the emer­
gency would last three or foul' years; they believed that by charging a 
moderate rent during the emergency and by sale of the units to farm­
ers when the emergency ceased, the city's investment might be substan­
t ially retired. It was considered that the city has uuthority to provide 
such r elief for war veterans under section 411.40 M. S. A. which pro­
vides that 

" 'The common council . .. shall have fuU power and a uthority 
to make, enact, ordain, establish, publish, enforce, alter, modify, 
amend. and repeal all such ordinances, by-laws, rules, and regula­
tions for the government and good order of the city . .. as it shaH 
deem expedient.' Also under section 4] 1.80 M. S . A. which provides 
that • 

"'Each city may purchas~ and hold real and personal estate 
for public purposes, sufficient for the convenience of the inhabitants 
thereof, and may sell and convey the same and the same shall be 
free from taxation.' 

"The city clerk has informed me that an ad valorem tax was levied 
against said hOllsing units as 'personal property on leased land,' and has 
paid such tax./I 

Quest ions 

"(a) Whether the City of Marshall had authori ty to acquire and 
maintain the housing units above mentioned for t he purpose of furnish­
in~ housing to war veterans in the situation above mentioned 1 

U(b) Whether such property is subject to taxation 1" 

Opinion 

The City of Marshall was organized undet· the prOVISlons of General 
Statutes 1894, Sections 1045-1195 (now M. S. A. , C. 411) . Section 411.80 
provides as follows: 

"Each city may purchase and hold renl and personal estate 101' 

public purposes, sufficient for t he convenience of t.he inhabitants t hereof, 
and may sell and convey the same and the snme shall be free from 
taxation." (Emphasis ours) 
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The Attorney General has twice held, on September 28, 1945, and on 
October 11, 1945, file 59-A-40 that a city under home rule charter provisions 
authorizing the city to take and hold, by purchase, condemnation, gift or 
devise, and lease and convey any and aU real, personal, 01' mixed property. 
within or without its boundaries, as its purposes may require , or as may be 
useful 0 1' benefic ia l to its inhabitants, was broad enough to authorize the city 
to lease temporary houses, portable shelter units and trailers on a dol1al' a 
year basis from the National Hous ing Agency. move such units from their 
location to the city in question and cr ect, operate and maintain them pro­
vided that they arc leased only t o veterans and servicemen and their 
fam ilies and that no profit was to be made. There appears to us no s ubstan­
tial difference between Section 411.80, quoted above, and the charter provi­
s ions rcferrcd to. It is our conclusion that the City of Mars hull had the 
authori ty to acquire and maintain the housing units above mentioned for 
the purpose of furnishing honsing to war veterans in the situation above 
mentioned, provided that no profit was made thereon. 

Having ruled t hat the city had the authority to acquire and maintain 
housing units for the purpose of furnishing hous ing to veterans without 
profit thereon, it necessarily f ollows that under the specific language of 
Section 411.80, quoted above, the property SO purchased and held is free 
from taxation. 

Marshall City Attorney. 

July 12, 1948. 
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GEO. B. SJOSELIUS, 
Deputy A ttorney General. 

414-A-ll 

Public property-Real property-Acquisition by vil1age subsequent to May 1 
- Whether immune from taxation if acquired prior to extension of 
taxes- MS ]945,270.07. 

Facts 

The Village of Cnrlton purchased a lot in the village for yillage purposes 
on September 20, 1945. A t that time the taxes for 1945 had not been 
extended. The 1945 tax thereafter was extende<.l nnd the lot appeared on the 
delinquent tux list f or 1945. 

Question 

Is the village in a position to make application for cancellation and 
abatement of the 1945 tax? If not, is there any provision of law which will 
relieve the village from paying the 1945 tax? 

Opinion 

The Minnesota Supreme Court has stated that until the tax is extended, 
as evidenced by the county auditor's certificate, there is no specific tax in 
exi stencc~ 
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McCormick v. Fitch (1869) 14 Minn. 252 (Gil 185, 193) 
and has held t hat an proceedings to assess real property for taxes, t aken 
after the real property becomes public property. and all proceedings in 
attempting to enf orce and collect the tax, are void. 

Foster v. City of Duluth (1913) 120 Minn. 484, 140 N . W. 129 

In re Delim,ucnt Rea l Estate Taxes, (Polk County) (1931) 182 Minn. 
437, 234 N. W. 691 

Based upon these decisions, th is office, in at least two oplOlons (Opinions 
347 and 348, 1940 Publis hed Opinions of t he Attorney General) has ruled 
that immunity from taxation of public property attaches when t he fee title 
of the property vests in t he public authority, and that the county auditor has 
no authority to spread taxes against such property after the title has 
passed. 

Assuming that the Village of Carlton acquired t he lot in question 
for a proper municipal purpose and e it her immediately or within a reason­
able time put the lot to s uch use, it is the opinion of t his office that the 1945 
tax should not have been spread against the lot. 

There remains the pract ica l question of how to remove the tax f rom 
the records in the office of t he county auditor. We are of t he opinion that 
a n a pplication to the Commissioner of Taxation mnde by the Village of 
Carl ton for abatement of the tax under the provisions of Minnesota Statutes 
1945, Section 270.07, is in order. It is our suggestion that if such an applica­
tion is made, it recite specificall y the p ublic purpose for which t he lot was 
acquired by t he village, a nd whether the lot was put to such use immediately 
upon acquisition or wit hin a reasonable time thereafter. 

CHARLES P . STONE, 
Special Assistant Attorney General. 

Carlton Village Attorney. 

March 11 , 1947. 414-A-ll 

208 
Rlli lroads-Granted lands owned by railroads-6 Dunne ll 's Minn. Digest 

9542, 9546, 9553. 

Facts 

There are a n umber of tracts of land in t he county, ranging in size from 
40 to 320 acres, which were pa r t of orig inal land g rant!; made to various 
railroad companies and which are still owned by t hese railroad companies. 
These t racts do not constitute railroad right of way, and nre not used f OT 
railway pUl'poses. None of these tracts has ever been assessed for t axation 
purposes. 
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Question 

Should these tracts of land be placed on t he tax rolls ? 

Opinion 

We assume that t he t nlcts ·of la nd in question were granted to the rail­
road companies which now own t hem, by te rritorial charter, and that the 
t racts have r emained in the owner ship a nd possess ion of the sume r a ilroad 
companies ever s ince t he dale of t hei r acqui s ition by them. Upon this assump­
tion, we are of the opin ion that the tracts of land should no t be placed on the 
ta x rolls , eve n thoug h t hey do not const it u te par t o f t he rig h t of wa y and are 
no t being used f or rai lwa y purposes. The charter s granted to the r a ilroad 
compa nies by t he T err ito l'ia l Legis lature , specifica ll y provided that the pay­
ment by the companie~ or a tax ba sed upon the commuted syste m of g ross 
ea rnings was t o be in lieu 01' a ll other taxes, and tha t thei r g ranted lands 
should be exempt from all taxa tion unt i l sold a nd conveyed by t he companies. 
This pol icy was orig inall y a dopted to induce ca pital to enga ge in the hazul'd­
ou ::; e ntel'pdse of building r a ilroads in an undeveloped countr y. 

6 Dunnell 's Minn. Dig es t , T axation, Sec. 9542. 

To quote from t he opini on of J ust ice Mitchell in the ca se of County or 
Traverse v. St. Paul, M. & 1\'1. Ry. Co. ( 1898 ) 73 Minn. 41 7, 424: 

"The poli cy adopted was to provide fo r these companies paying 
to the sta te a cc r tain pe rcen t age of t he ir g ross earnings in lieu of all 
other taxation on t he ir railroads, nnd a lso on t heir granted lands until 
sold by the company; th is latter being ( unfortunately, a s subsequent 
experience has proven) without limi tn t ion a s to t ime." 

The exemption from ordina r y Laxa t ion which was g r a nt ed by terri­
to rial charte r , constit utes u con t ract w hich could not be impaired by subse­
que nt leg islation. 

6 Dunne ll 's Minn. Digest , Taxation, Sec. 9546. 

First Div. St. Paul & Pacific Uy. Co. v. Parcher ( 1869 ) 14 Minn. 297 
(224) . 

If the tracts of land in question, after having been g ran ted to the par~ 
ticular railroad companies by territorial charter, were sold by the compan­
ies and then la ter reacquired by t hem, we are of the opinion t hat they should 
be placed on the ta x roll s . The territorial charter provis ions g ranting exemp­
tion of g ranted lands from taxation provided for s uch exe mption only until 
the lands were sold and conveyed by the companies. A s to wha t constitutes 
a sale of g r a nted lands, see 6 Dunne ll 's Minnesota Digest , Sec. 9553, and 
cases ci ted therein. 

CHARLES P. STONE, 
Special Ass is tant Attorney General. 

Otte rtail Coun t y Attorney. 

March 29, 1948. 414-D-13 
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209 
School buildings-Leased-School closed- lluildings nnd grounds leased a s 

living quarte rs-Cons titution, Art. IX, Section 1. 

Question 

"Ar e the school g rounds and the school house situated t hereon, in a 
closed school district, subject to tuxation under Article IX, Section I , of 
the Minnesota Constitution, where s uch buildings and grounds have been 
leased out fOl' living quarters and regulal' monthly 'rent is paid to and 
collect ed by the School Board fOl' the rental of such school building and 
premises ?" 

Opinion 

Article IX, Section 1. of t he Minnesota Constitution, exempts from 
taxation "public school houses" and "public propel'Ly used exclusively fo), 
any public purpose." Whether the PI'OPCl'ty in question is exempt from 
taxation under t his constitutional provision involves facts wh ich we do not 
have before us. We refer to such matters a s whether or not t he school has 
been permanently closed or merely closed for a temporary and limited 
period of time ; whether, if merely tempora ril y closed, the cure Hnd preserva­
tion of the buildings requil'es their occupancy; and whether, if permanently 
closed, efforts are being made to ~cll the grounds and bui ld ings a nd it is 
being rented o!,!l y for such interveni ng period of time as may be necessa l'y 
to effect the sa le. 

In an opinion dated March 7,1928 addressed 1.0 the lHinnesota Tux Com­
mission, (Opinion No. 279 of the 1928 Published Opinions) our predecessors 
in office ruled on a somewhat s imilar question. A school di st rict had pur­
chased three lots for the purpose of construct ing a new hig h school building 
thereon within the near future. Pending t he begin ning of construction work 
and as part of the consideration for the pu rchase of the lots , it allowed t he 
former owners to remain in possession for two years . At the end of that 
time, due to t he failure (if banks in the coun ty, the funds of t he dist rict were 
tied up and it was impossible to proceed with t he building of the hig h 
schoo1. The old buildings standing on t he newly purchased property were 
therefore leased until the fund s became avai lable. It was ruled that if t he 
lots in question were reasonably necessary a s a site for t he school building, 
and were acquired by t he district with the in tention of a ppropria t ing t hem 
to t hat use within a r easonable time, t hey were exempt from taxation a nd 
the temporary leaSing the reof would not deprive them of that exempt ion. 

We also can to your attention Opinion No. 360, 1944 Heport of the 
Attorney General, which discusses the question of whethel' a county poor 
farm loses its exempt status by l'enson of t he discontinuance of its operation 
and subsequent lease to a farmer for agricultural purposes. 

The assessor should ascertain a ll of the facts. By application of the f ore­
going rules the problem probably can be solved, If the facts are not readily 
available or are in dispute thereby leaving any doubt as to whether the 
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property in question should continue to enjoy a tax exempt status, the 
proper ty may be listed for taxation and assessed . Applicat ion for ubatc~ 
mcnt of the lax can then be made under t he provisions of M. S. A" Section 
270.07, and the matter will rea ch the Commiss ioner of Taxation for his 
consideration a nd dete rmination. 

CH ARLES P . STONE, 
Special Assistunt Attorney Gencral. 

Hcnvi llc County Attomey. 

F ebl'ual'Y 4, 1947. 

210 
Social COn)oration- Recrcational center-For me mbers und families of 

Brotherhood of Luthera n churches-Conslitutioh, Art . IX , Sec. I. 

Facts 

The members of t he Brotherhood of one of the Lutheran churches in 
J ackson County intend to incorporate under Minnesota Statutes 1945. 
Chnptcr 309. Afte r incorporHtion the corporation plans to takc t itle to a few 
acres of la nd which it will improve and upon which it will crect a building 
for usc as a rcc)·cat ionnl center for the membcrs of the corporation and 
t heir ram ilies. 

Ques tion 

Wi ll t he property be entitled to exemption from ad vaIO)·egl assessment? 

Opinion 

Art icle IX, Section 1, of the Minnesot::l Cons titut ion. exempts f r om 
tuxation "publi c burying grounds, public schoolhouses, publ ic hospitals, 
academies, colleges, universities and all seminal·jes of learning, 11 11 church es, 
church propert.y and houses of worship, inst it utions of pure ly public charity. 
publ ic property used exclusively f or any public purpose." Upon the facts 
which you have stated, t he propel'ty in question cannot qualify under any of 
t.hese class ifi cations. The f act that a ll members of the corporation will be 
membe l s of thc Brotherhood of one of the churches does not make the 
pro perty church property. Your inquiry does not s uggest that charity is t o 
be a dministc red, but even if such were t he cnse, the improvement canno t be 
considered property of an institution of purely public ch:.wity because the 
use of the centc r apparently w ill be li mited to t he members and t he ir 
fam ilies. Commendable as th is project may be in its social and civic 
purposes , we regrct to advise that the constitution and statutes of t his 
s ln te do not permit exemption f rom ad valorem asscssment in thi s instance. 

J ackson Coun ty Atto rney. 

February 20, 1947. 

CHARLES P. STONE, 
Special Ass is tnnt Atto rney General. 

414-D-14 
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HOMESTEAD 

211 
Classification-Undivided interes ts owned by minor heirs not occupying 

property. 

Fat't s 

A wns the owner of a n und ivided one-half int.e rest in a tract of rural 
land. H e died while residing upon the prope r ty. He left surviving him as 
hi s heirs three minol' children- his w ife had predeceased him. The minor 
children have been placed in othe r homes by the ir guardi an. 

Ques tion 

Is the propert y entitled to t he homestead classification ? 

Opinion 

Pres umably, while A was occupying it, the property was receiving t he 
homestead classification to the extent of 50 per cent of the til's t $4000 of 
true and f ull value, since A was t he owner of an und ivided one-hali interest 
therein. If all t hree of the heirs continued to occupy the proper ty as t heir 
homestead, the property would be en titled to receive the homestead class ifica­
tion to the same extent. If only one of t he heirs occupied the property it 
would be entitled to t he homestead classification only to the extent of one­
sixth (one-third of one-half) of the first $4000 of full and true value. 

See Opinion No, 371, 1936 Repor t of Attorney General. Opinion dated 
June 18, 1943 (Fi le No. 232-0). 

Where. as in the instant case, none of the hei rs occupies t he p roperty as his 
homestead, t he homestead class ificat ion cannot be g)'anted at nIl , insofar as 
the undivided one-half interest owned by the three heirs is concerned. 

The fact that t he heirs a re minor children and nre prevented from 
occupying the property AS their homestead only because of their minority 
and not by reason of t heil' own des ire, is not materia l. In order to be 
enti tled to the homestead class ification property must be both owned and 
occupied by the owner as his homestead. 

See Opinion No. 424, 1938 Report of Attorney Genera l. 

In this case the prop~rtYI whi le owned by the three heirs (to the extent of 
an undivided one-half interest) I is not being occupied by t hem as their 
homestead. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Grant County Attorney. 

October 21, 1948. 232-0 
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LEVIES 

212 

Per capita tax-Limitation does not apply to levy of s pecial benefit tax for 
hous ing and redc\'clopment purposes- Section 462.545, Subd. 6. 

Facts 

"The Village of Mountain Iron intends to estubl is h a Municipal 
Housing and Redevelopment Authority pursuant to Section 402.425 
Minnesota Statutes Anno., and is desirous of knowing whether it can 
make a s pec ia l levy for the same," 

Question 

Does Subd ivision 6, Section 462.545, permit the village to levy a spec ial 
tax for }'cdevelopment purposes over and above any present and existing tax 
limitation laws. including the per capita limitation law, Sections 275.11 and 
275.13 to 275.161? 

Opinion 

All references in this opinion are to Minnesota Statutes Annotated 
unless otherwise expressly stated. 

The applicable limitation found in Section 275.1 1 is a per capita limita­
tion of $55.00 per capitn for t he year 1948 upon t he total amount of taxes 
levied by or f or any city 01' village having a population of ~~,OOO or less. 

In order that we may answer your question, we must first determine 
whether the specia l benefit tax levy authorized by Section 462.545, Subdi­
vision 6 is lev ied by 01' for the Village of Mountain Iron. 

Subdivision 6, last referred to, provides that "All o[ t he teni to ry in­
cluded within the area of operation of any authority shall constitute a 
tnxing dish'iet fOI' the purpose of levying and collecting special benefit taxes 
for redevelopment purposes as provided in this subdivision.", and author­
izes under prescribed conditions levy by the uuthority of a s pecial benefit 
tax "upon all property, both real and personal, within that taxing district." 
Thi s subdivis ion then prescribes the manner and method by which such tax 
is lev ied, extended, spread, and included "as a part of the general taxes fo r 
state, count.y, and municipal purposes." 1t further provides for the keeping 
of t he proceeds of such tax levy in a separate fund and a method of 
expend iture thereof. An authority is created in each municipality in this 
state which, however, may not transact any business until certain prescribed 
conditions have been met. Section 462.425, Subd. 1. An authoritYI as used in 
this opinion I means "a housing and redevelopment authority created or 
authorized to be created by the Municipal Housing and Redevelopment Act." 

From the foregoing provisions of the Municiplll Housing and Redevelop­
ment Act, it appears clear that a tax levy made for an authority is for a 
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public body cOl'porate a nd politic which is entirely separate and distinct 
from a village which is a municipal corporat ion. Assuming that t he steps 
prescribed by the Municipal Housing and Redevelopment Act for the organi­
zation and activation of the housing and redevelopment a uthority in and for 
the Village of Mountain Iron have been properly taken, it is our opinion 
that the special benefit tax provided f or by Section 4G2.545, Subdivision 6, is 
not a tax levied by or for the Village of Mountain ]1'on and does not come 
within the limi tations of t he per capita tax law found in Sections 275 .11 
and 275.1 3 to 275.161. This answers t he inquiry which we believe you have 
in min,d, although it does not answer the question as stated for the reason 
t hat the village does not levy a special benefi t tax fo r redevelopment pur­
poses under Section 462.545, Subd. 6. 

GEO. B. SJOSELlUS, 
Deputy Attorney General. 

Attorney for Village of Mountain Iron . 

September 13, 1948. 619-1 

213 
School di stricts-Emergency tax anticipation certifi ca tes issued by school 

district the fiscal year of which begins July 1 and ends June 30 in the 
calendar year (ol1owing may, in view of definition in law, at the t ime 
of general tax levy, include a s um sufficient to retire warrants iss ued 
that year- L . 1D47, C. 575, MSA, Sec. 125.091. 

Facts 

In pursuance of authority of L. 1947, C. 575, independent school distric t 
No. 39, of Se Louis County at Eveleth, issued emergency tax a nti cipation 
certificates. Sec. 3 of the act requires that : 

"At t he t ime of making its general tax levy in t he year 1949 the 
district may levy a tax in excess of any existing limitations in an 
amount sufficient for the payment of any such certificntes issued in the 
year 1948 with interest thereon . .. .. 

A similar provision r elates to a tax levy in the yea r 1950 for the payment of 
such certificates issued in the year 1949, plus interest. 

This district operates on a fiscal year basis, beginning July 1 and 
ending June 30 in the following calendar year. 

Sec. 5 of t he act defines the word Hyear" to mean calendar year "unless 
a district keeps its accounts on a school or fi scal year basis, in which event 
such word sha ll mean the school or fiscal year ending in the calendar year 
specified." 
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Questions 

May the district in its general tax levy to be made in the calendar year 
1948 include an amount required to pay the emergency tax nn ticipation 
certificates, plus inte rest, issued in the year 1948 and due in 1949; and in the 
year 1949, may the distl"ict at the t ime that it makes its general tax levy 
include an amount sufficient to retire the emergency taX anticipation cer­
tificates which may be issued in t he year 1949 and become due in 1950? 

Opinion 

1n view of the defi nition hereinbefore staled, in the la tter half of 
either the yeurs 194801' 1949 at the time of the general tux levy, s uch sums 
may be inc1uded. 

Commissioner of Education. 

November 16, 1948. 
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CHARLES E. HOUSTON, 
Assistant A ttOl'ney General. 

519-M 

School dis trict-Rute-O n agricultural lands for school maintenance-Not to 
be added t.o rate fixed by the county for tuition and trans portation­
L. 1947, C. 633, § 2J , subd. 4 and 5; L. 1947, C. 228, § I , subd. I ; MSA 
127.05, 128.088. 

Question 

"\Vi ii the levies as provided in Laws 10tl7, Chaptel' 633, Section 21, 
Subdiv isions 4 and 5, for county tuition and trunspol'tntion be included 
in determining the average rate for school maintenance on similar lands 
in common school distriots of the same county us prdvided in Laws 
IQ47, Chapter 228, Section I, Subdivision 1 '1" 

Answer 

The portion of Laws 1947, Chapter 228, Section 1, Subdivision 1 (M. S. A. 
127.05) here material reads as follows: 

"The rate of taxation of agricultural lands for school maintenance 
in a ny school dist rict of the state maintaining a graded elementary or 
hig h school a nd in unorganized territory shall not exceed by more than 
ten pel' cent the average rate for school maintenance on similar lands 
in common school districts of the same county ; provided such county 
has 20 or more common school districts; * * * ." 
Laws 1947, Chapter 633, Section 21, Subdivisions 4 and 5 (M. S. A. 

128.088) provide foJ' tax levies to be made by t he county board for tuition 
and transportation. 
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The part of Section 127.05 above quoted was enacted in Laws 1941" 
Chapter 169, Article VIII, Section 5, and reenacted in Laws 1945, Chapter 
408, and . Laws 1947, Chap te r 228, without change. It is obvious that "the 
rate of t.:1.xation of agricultural lands for school maintenance in any school 
district of the state" referred to t herein was limi ted to not more than 10 0/0 
above the average rate applied on agricultural lands in the common school 
districts of the same county. When that portion of Section 127.05 was 
enacted and reenacted there were no levies by the county for tuition and 
transportation as now provided in Sect ion 128.088. Therefore, the limitation 

on the rate referred to in the law was clearly based on the average rate 
es tab li shed pursuant to levies by t he local boards of the common school 

districts of the county and by no other governmental subdivision. 

The question now arises as to whether, in determining t he rate of 

taxation of agricultural lands designated in Section 127 .05 so as not to 

exceed by more than 10% the average rate for school maintenance applied 
on agricultura l lands in common school districts of the same county, there 

s hould be included the rate imposed by the county for tuition and transpor­

tation under Section 128.088, Subdivisions 4 and 5. 

As above stated, the only rates referred to in Section 127.05 as a basis 
for determining the average rate t herein pl'ovided are the ra tes established 
pursuant to levies in and by school districts and by no other governmental 

s ubdivis ion. If t he legislature, in fixing such a basis for limitation of rate 

as is provided in Section 127.05, had intended in the 1947 sess ion to add to 
the common school distr ict rates pursuant to levies imposed in and by com­

mon school districts the rate pursuant to a levy imposed by the county 

under Section 128.088 for tuition and transportution, Section 127.05 should 

have been amended to that effect. No s uch amendemnt was enacted, and 
there appears to be no reason for implying that the legislature intended 

that the r ate l'ef erred to in Section 127.05 should be based on any r ates of 

taxation othe r than the average rate of t hose applied pursuant to levies in 
and by the common school districts. 

Therefore, in m y opinion, t he average rate of taxation on agricul tural 
lands for school main tenance in the common school districts of the counties 

having 20 or more such districts must be ascertained on the basis of the 

rates on such lands fixed pursuant to levies in and by the common school 
districts and not by adding thereto the rate fixed by the county for tuition 
and transportation. 

J . A. A. BURNQUIST. 
Attorney General. 

Commissioner of Education. 

December 15, 1947. 519·M 
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215 
School districts-For tuition of pupils residing in the county in a district. 

wherein no secondary school is conducted under MSA, Sec. 128.088. 

Facts 

Joint Jndependent School District No. 84 is situated within St. Louis and 
Koochiching Counties. The school building is in Koochiching County. YOUI' 

letter does not state whether this school district maintains secondary schools . 
But I have a scertained by inquiry that it does not. 

Question 

When computing the county tax levy for tuition for nonresident high 
school pupils from Koochiching County, should the levy be computed on the 
basis of the assessed valuation for the entire district or on the assessed 
valuation of that portion of the district that lies within Koochiching 
County? 

Opinion 

The levy of taxes has nothing to do with assessed valuation. When the 
county board levies taxes, it determines the number of dollars needed for 8 

specific purpose and imposes the burden of raising and collecting that 
number of dol1ars as a tax upon the property of the district subject to the 
levy. 

Under Sec. 128.088, I consider it the duty of the county superintendent of 
schools in Koochiching County to ascertain the place of l'esidencc of a ll 
pupils who attend a secondary school in Koochiching County. rt is the duty 
of the county superintendent to report to the county board of every county 
in Minnesota the name and place of residence in that county of every 
pupil attending a secondary school in Koochiching County who res ides 
outside the district wherein he attends school. The repOl·t to the county 
board should show the di strict attended by the pupil , the length of time 
attended by the pupil and the tuition charged for each pupil by the district 
which furnished the instruction. 

When the county board receives this information and the information 
from other county superintendents who will report to the board, it then 
becomes the duty of the board to a scertain the sum to be paid as tuition on 
account of the attendance of aU such pupils within the county who attended 
a secondary school outside the school district of his residence which school 
district maintained no secondary school. The county board will then make its 
tax levy under the rules stated in this section. This levy has nothing to do 
with the assessed valuation of the property of the county or of any school 
district therein, or the assessed valuation for pupil unit as appears to have 
been assumed by the superintendent when the question was submitted. 
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Each county will make its levy for the tuition of its resident pupils and 
it makes no difference whether they attended school in a joint school district, 
a special school district, or a district by some other designation. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

Commissioner of Education. 

A ugust I , 1947. 519-D-I 

PERSONAL PROPERTY 

216 

Delinquent-Distress of personal property in collection of personal property 
taxes. \Varrant authorizes seizure of property belonging to the person 
charged with taxes. not belonging to t he person who purchased the 
property from the tax debtor- MSA, Sec. 277.03. 

Facts 

On May 1,1947, "A" owned the personal property of the Canby Bakery. 
presume that this means that HA" operated a bakery under the trade 

name of Canby Bakery. On May 17, he sold the assets of the Canby Bakery 
to !lB." The a ssessment was made by the asseSSOr against "Canby Bakery." 

Question 

Can the sheriff now, acting under the authority of MSA, Sec. 277.03, 
distrain sufficient goods and chattels of the Canby Bakery from "B," the 
present owner, to enforce payment of personal property taxes for the year 
19471 

Opinion 

M. S. A., Sec. 277.03, is authority to the sheriff, upon a receipt of the 
warrant of the clerk of the district court showing the taxes and penalties 
embraced in the delinquent personal property tax list, except those to which 
an answer has been fil ed, to proceed to collect the same. If such taxes are 
not paid upon demand, it is the duty of the sheriff to distrain sufficient goods 
and chattels belonging to the person charged with s uch taxes, if found within 
the county, to pay the same with the p enalty specified and costs . 

But from the facts stated, it appears that HB" is the owner of the goods 
and chattels which constitute the assets of the Canby Bakery. The warrant 
issued by the clerk is authority to the sheriff only to collect personal prop­
erty taxes owing by "A" from the personal property belonging to "A." 

Personal property taxes are assessed against the person and not against 
the property. If, on May I, 1947, "A" was doing business under the trade 
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name of Ce.nby Bakery, the assessment of the taxes against Canby Bakery is 
equivalent to the a ssessing of taxes against "A." The tax being assessed 
against "A," it cannot be collected from "B" and that appears to be the 
question involved in the problem. See Dunnell's Digest, Sec. 9263. 

In In re petition of S. n.. A " Inc., 213 Minn. 487, on page 493, the court 
said, in speaking of real estate taxes: 

If ••• Proceedings to enforce t hem are strictly in rem. In that 
res pect they differ from personal property taxes, which are enforced in 
personam, although assessed and imposed because of property owner­
ship .•• " 

In this opinion, we do not pass upon the question of who owns the 
property. That is a question of fact. But if the title passed from "At! to 
"B," then after t he title passed, the property did not belong to CIA." and the 
sheriff cannot treat it a s being "A's" property and subject to seizure. 

CHARLES E. HOUSTON, 
Assistant A ttorney General. 

Yellow Medicine County Attorney. 

May 10, 1948. 421·A·5 

217 
Household credit-Nonresidents occupying lake cottages during s ummer 

months- MSA , Sec. 272.02. 

Facts 

"There a l'e a goood many summer residents of Hubbard County who 
live in other states , but who own lake cottages in Hubbard County 
which are occupied by them anywhere from one to six months a year 
in the summer season." 

Question 

"Are such non-residents of the State of Minnesota owning summer 
cottages within the State, entitled to t he householder's exemption pro~ 
vided for by M. S. A. 272.02 (8) (A)?" 

Opinion 

M. S . A. Section 272.02, insofar as here material , reads as f ollows: 
"All property described in this section to the extent limited shall 

be exempt from taxation to-wit: 

• • • • • • • • • 
"(8) · (8) Personal property of ever y household of t he value of 

$100. The county auditor shall deduct such exemption from the total 
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valuation of such prope rty as equalized by t he Tax Commissioner 
assessed to such household, and extend the levy of taxes upon the 
r ema inder only. The term ' household' as used in this section is defined 
to be a domestic establishment main tai ned either (1) by two or morc 
persons living together within the same house or plnce of abode. sub­
sisting in com mon a nd constitu t ing a domestic or f a mil y relationship , 
or (2) by one person. 

" ... The personal proper ty of each household claimed to be exempt 
shall be limit ed to property in onc taxing district, except in t hose cases 
where a Single domest ic establish ment is main tai ned in two or m ore 
adjoining district s." 

I n our opinion, a Ja ke cottage occup ied by members of a fam il y or even 
by the entire f ami ly for from 1 to 6 months each year during the summer 
season, is not a "household" as t hat word is defined in t he Minnesota 
Statutes. The owner of s uch a lake cottage maintains his permanent place 
of abode elsewhel·e. That place of abode is where he is maintaining his 
domestic es tablis hment. That is where he and his family are living together 
wi th in the same house 01' place of abode, subsist ing in common and con­
stituting a domestic or f a mily relationship. 

Under the terms of Section 272.02 p roviding t hat the personal property 
of each household cla imed to be exempt shall be limi ted to proper ty in one 
taxing district, t he Minnesota tax ing officials have consistently ru led that a 
Minnesota resident who l ives in a rented home or apar tment, 01' in a homE: 
owned by him, in one tuxing dist rict, during t he fa ll , winter and sp r ing 
months, and who owns a lake cottage in anothel' taxing district which he 
a nd his fami ly occupy during the summer mont hs, is not entitled to a house­
hold exempt ion on t he household goods in the s ummer cottage, s ince he is 
already rcceiving a household exemption upon his household goods in t he 
home in which he r csides dur ing t he other 1)10nths ot the year. It would 
be manifestly unfair to apply a different r u le to non-residents of the State 
of Minnesota. 

CH ARLES P . STONE, 
Special Assistunt A tto rney General. 

Hubbard County Attorney. 

May 7, 1948. 421-B-5 

218 
Household credit- Other t han Class 2 proper ly- MSA , Sec. 272.02 (8). 

Question 

" Minnesota Statutes 272.02 (8) provides that personal proper ty of 
every household of the value of $100 shall be exempt from taxation a nd 
then defines the t er m ' household ' to be a domestic establishment main­
tained by two or more persons living together with t he same house or 
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place of abode, subsisting in common and constituting a domestic or 
family relationship or by one person." 

..... a question has arisen as to whether a farmer would be 
entitled to have the $100 exemption applied to property other than that 
listed in class 2 of the Personal Property Return. In connection with 
this problem it is noted that items in class 3A and 3D are assessed at 
10% and 20 % of the true and full value respectively whereas items in 
class 2 nre assessed at 25% of true and full value," 

<f ••• Will you therefore kindly advise whether M. S. 272.02 (8) 
authorizes an exemption of personal property other than that listed in 
class 2 of the Personal Property Return?" 

Opinion 

This office previously has ruled that the personal property exemption 
provided in M. S. A" Section 272.02 (8) is applicable to any personal 
property which the taxpayer may own and is not limited to the household 
goods described in Section 273.13, Subdivision 3. 

Opinion 327, 1940 Report of Attorney General. 

Section 272.08 (8) specifically provides that the county auditor shall 
deduct the exemption from the total valuation of the property as equalized 
by the Commissioner of Taxation, and extend the levy of taxes upon the 
remainder only. The fact that class 3a, class 3d and class 2 property arc 
assessed at diffel'ent percentages, is therefore not material. If a local 
assessor, in assessing the personal property of a farmer, places a true and 
full value of $300 upon his household goods, $100 upon his grain, and $500 
upon his livestock and machinery, the total assessed valuation of the farm­
er's personal property will be $185. (25 per cent of $300, 10 per cent of 
$100, and 20 pel' cent of $500). From the total assessed valuation of $185, 
the County Auditor will deduct the $100 exemption, and extend the levy 
of taxes upon the remainder of $85 assessed valuation. 

Becker Count.y Attorney. 

February 17, 1948. 
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CHARLES P. STONE, 
Special Assistant Attorney General. 

421-B-5 

Household credit--Physicians employed at state institutions- MS 1945, 
Sec. 272.02 (8) . 

Facts 

Physicians employed by the Minnesota Department of Public Institu­
tions at the Fergus Falls State Mental Hospital receive their living quarters 
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and subsistence from the State of Minnesota as a portion of their compen­
sation. In some cases the living quarters furni shed consist of an individual 
cottage located on the hospital grounds and in other cases, the doctor and 
his family occupy a two or three room apartment and bath. In all of these 
cases the quarters are furni shed with furniture owned by the State of 
Minnesota except as for such items as radios, pianos, sewing machines. 
fUgS, clocks, irons and toasters and all personal effects of the individuals 
occupying t hem. In some cases these doctors and their families prepare 
their own breakfasts on hot plates in their respective living quarters but, 
otherwise their meals are served to them in a central dining room where aU 
of these families eat together. Their subsistence is furni shed by the State 
of Minnesota a nd their laundry work is also done for them by the state. 

Question 

Are the doctors at the Fergus Falls State Hospital qualified to receive 
the household exemption from personal property taxes allowed under 
M. S. A. 272.02, under the facts outlined above? 

Opinion 

M. S. A., Section 272.02, provides as follows : 

HAll property described in this section to the extent herein limited 
shall be exempt from taxation: 

• • • • • • • • • 

(8) (8) Personal property of every household of the value of $100." 
The term "household" as used in Section 272.02 is defined to be a domestic 
establishment maintained either (1) by one or more persons living together 
within the same house or place of abode, subsisting in common and con­
stituting a domestic or family relationship, or (2) by one person. 

It is the opinion of this office that the physicians in question are house­
holders within the definition of the term Hhousehold" and are therefore 
entitled to the $100 household exemption. Each physician, with his family, 
is maintaining a domestic establishment. The fact that t he physician is not 
paying any rent for his living quarters, and that the quarters al'e furni shed 
with furniture, and the fact that the physician and his family may eat all or 
part of their meals elsewhere, is not, in our opinion, material. Each physi­
cian and his family are Jiving together within the same house or place of 
abode, subsisting in common and constituting a domestic or family relation­
ship. That is all that is required. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Fergus FaJJs City Attorney. 

February 19, 1948. 414-A-9 
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220 
Situs-Buildi ng contractor-Having registered office in village but place of 

business in adjoining township- MSA, Sec. 273.28. 

Facts 

A corporation which is engaged in the building contracting business has 
its reg istered office in the village. However, s ince incorporation it has never 
maintained an office in the village but has maintained its office and place of 
business in an adjoining township where all of its personal property is and 
always has been located . The corporation docs not have any other offices in 
Minnesota. 

Question 

Where should the personal property of the corporation be assessed? 

Opinion 

The pertinent statutory provisions are as follows: 
M. S. A., Section 273.26: 

"Except a s otherwise in this chapter provided, personal property 
shall be listed and assessed in t he county, town or dist rict where the 
owner, agent, 01' trustee resides." 
M. S. A., Section 273.28: 

"The capital stock and franchises of corporations and peraons, 
except as otherwise provided, shall be listed and taxed in the county, 
town or district where the principal office or place of business of such 
corporation or person is located in thi s statej if there be no such office 
or place of business, then at t he place in this state where such corpora­
tion or person transacts business." 

Section 273.26 lays down the general rule of situs of personal property 
for ad valorem assessment purposes. To that genera l rule there are several 
exceptions. One of these exceptions is that dealing with corporations. 
Section 273.28 provides that the capital stock and franchises of corpora tions , 
except a s otherwise provided, shall be listed in the taxing district where 
the principal office or plnee of bus iness of the corporation is located in Minne­
sota. As far back as 1894, this office has ruled t hat the words "capital stock 
and franchi ses" inc1ude a ll forms of personal property owned by the corpora­
tion. 

Opinion No. 204, ]894 Report of Attorney Genera l. 

To our knowledge, that opinion has not been challenged since that time. It 
has been followed by this office as recently as 1941. 

See Opinion 329, 1940 Report and Opinion dated March 3, ]941 (Fi le No. 
421-C-28). 
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According to your statement of facts, the principal office or place of 
business in Minnesota of the corporation in question is located in the town­
ship adjoining the village. The fact that the corporation has its regjstered 
office in the village is not important where, as here, the registered office is 
maintained as a mere formality to comply with Minnesota Statutes 1945, 
Section 301.33, and the principal office is located elsewhere. 

It is therefore the opinion of this office that the personal property of 'the 
corporation in question has its situs for ad valorem taxation in the township 
adjoining the village. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

Cass County Attorney. 

March 12, 1948. 421-A-17 

221 
Hitus-Custom threshing machine-Temporarily outside state- MSA, Sec. 

272.01. 

Facts 

"A resident of the Village of Lakefield, Jackson County. Minnesota, 
is the owner of a threshing machine with which he does custom thresh­
ing. 

UThis threshing machine was assessed by the assessor on May 1, 
1946, and it now appears that the owner took the machine to the State 
of Oklahoma in the fall of 1945 where he did custom threshing, and 
finally returned the machine to Minnesota in October, 1946. During all 
this time his household goods were located in Lakefield, Minnesota, 
where his wife had continued to reside. 

"The owner has now made an application to the County Board 
requesting that the assessment on the threshing machine be eliminated 
on the ground that the machine was out of the state on May 1, 1946." 

Question 

Was the threshillg machine subject to the May 1, 1946 assessment for 
ad valorem tax purposes, in the Village of Lakefield? 

Opinion 

M. S. A., Section 272.01, provides that all personal property in this state 
and all personal property of persons r esiding therein, is taxable, except 
such as is by law exempt from taxation. Although it would seem that the 
legislative intent was that all personal property of a Minnesota resident is 
to be assessed, even though the property may be outside the state, our 
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predecessors in this office have ruled that ta ngible personal property 
permanently located in another state, so that it has acquired an actual situs 
there, and having no connection with this state except that its owner resides 
here, is not taxable in Minnesota. 

Opinion 484. 1914 Report of Attorney General. 

In a more recent opinion, this office has ruled that where a Minnesota 
resident owning a hive of bees customarily removed them from Minnesota in 
November and brought them back into the state about May 15th of each 
year, the bees were subject to assessment in Minnesota on May 1 even 
though at that date they were temporarily out of the state. 

Opinion 343, 1942 Report of Attorney General. 

This ruling was based upon the reasoning that where the personal property 
has not acquired an actual situs elsewhere, the owner of the property 18 not 
deprived of his property without due process of la.w by reason of the taxation 
thereof by the state of his residence. 

In the instant case the commercial threshing machine was outside the 
state for approximately a year. Whether it acquired an actual situs else· 
where is a question of fact which the County Board will have to decide. If 
the owner of the machine merely started in Oklahoma and worked his way 
north following the harvest, it would seem clear that t he machine could not 
have acquired an actual situs elsewhere. The f act, which we gather from 
your letter, that the owner of the machine stayed with it during the entire 
period of time would also indicate that it was outside the state only 
temporarily. 

While the solution to your problem rests principally upon consideration 
of fact rather than law and for that reason cannot be definitely supplied by 
this office, in the absence of any facts other than those stated in your letter, 
it would appear that the machine was outside the state only t emporarily , 
and was correctly assessed in Minnesota on May 1, 1946. 

Jackson County Attorney. 

February 13, 1947. 
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CHARLES P. STONE, 
Special Assistant Attorney General. 

421-A.17 

Situs-Livcstock-Grain-Machinery-Farm in two districts-MSA, Sec. 
273.26. 

Facts 

Independent School District No. 24 is located within the corporate 
boundaries of Sleepy Eye, Minnesota. The farm of Oliver F. Martin is 
located partly in School District No. 24 and partly in adjoining School Dis­
trict No. 30. The dwelling house on the farm, which Mr. Martin occupies, is 
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withm the boundaries of School District No. 24. The barn, granary and 
other outbuildings are within the boundaries of School District No. 30. Mr. 
Mar tin's livestock, grain and machinery have been assessed in the taxing 
district which includes School District No. 80. 

Question 

Where should the livestock, grain and machinery be assessed? 

Opinion 

It is the opinion of this office t hat Mr. Martin's livestock, grain and farm 
machinery should be assessed in the village of Sleepy Eye, where he resides. 

M. S. A., Section 273.26, provides as fonows: 

"Except as otherwise in this chapter provided, personal property 
shall be listed and assessed in the county, town, or district where the 
owner, agent or trustee resides." 

There are several exceptions Lo the above general rule, but none of them, 
in our opinion, applies to this case. Since the owner of the livestock, gl'ain 
and machinery resides in the village of Sleepy Eye, the s itus of such per· 
sonal property, for purposes of ad valorem taxation, by the plain provision 
of Section 273.26, is in that taxing district. 

We refer you to Opinion No. 436 of the 1938 Report of the Attol'ney 
General, which comes to the same conclusion on a similar set of facts. 

CHARLES P. STONE, 
Specia l Assistant Attorney General. 

Attorney for School District No. 24, Brown County. 

April 5, 1948. 421-A-17 

223 
Situs-Manufacturer- Lime and rock crushing bus iness- MSA Sec. 273.29. 

Facts 

" .................... Bros. who live in the Vil1age of Harmony, Minnesota , 
operate a lime and rock crushing business. Theil' business office is 
located in the Village of Harmony as well as their gal'age for trucks 
and repair shop for equipment. However, the quarry from which they 
obtain their rock is located in Harmony Township. They lease the land 
on which the quarry is located from t he owners of the land. At the 
quarry they obtain the rock and crush the rock , thereby producing 
crushed rock and lime for the use of farmers in t his community. All of 
their equipment at the quarry is portable and can be moved but not a ll 
of it is on wheels." 
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Question 

"On the basis of the above facts shou1d the equipment of ................ _ .. 
Bros. be assessed in t he Village of Harmony or in the Township of 
Harmony?" 

Opinion 

\Ve a ssume that .... _. ___ __ __ ._._. __ Bros. is a partnership and not a corporation. 
The pertinent statutory provis ions are as fo llows: 

M. S. A. Sec. 273.26. "Except as otherwise in this chapter pro­
vided, personal property shaH be listed and assessed in the county, town, 
or district where the owner, agent, or trustee' resides." 

M. S. A. Sec. 273.29. "The per sonal property pertaining to the 
business of a merchant or of a manufacturer shall be listed in the town 
or district where his business is carried on. * .... 
Section 273.26 lays down t he general l'u~e of situs of personal proper ty 

for ad valorem assessment purposes. To that general rule there nre several 
exceptions. The only one pertinent here is that dealing with personal prop­
erty of merchants and manufacturers . Section 273.29 provides t hat the 
personal property pertaining to t he bus iness of a merchant or of a manu­
facturer shall be listed in the taxing district where the manufacturing bus i­
ness is carried on. 

In our opinion, t he firm of .. ...... ... .. ..... Bros., in the quarrying of rock and 
the production of crushed rock and lime therefrom, is a manufacturer 
within the following defini t ion of that term found in M. S. A" Section 272.03: 

II 'Manufacturer ' includes every person who purchases, receives, or 
holds personal property for the purpose of adding to its value by any 
process of manufacturing, refining, rectifying, or by the combination of 
different materials, with a view of making gain or profit thereby," 

and within the definition adopted by the Minnesota Supreme Court that a 
manufacturer is one who by Jabal', art or skill transforms raw materials into 
some kind of a fini shed product or al-ticle of trade. 

See Graff v. Minnesota Flint Rock Company (1920) 147 Minn. 58, 179 
N. W. 562. 

We believe that the production from the quarry of crushed rock and 
lime clearly constitutes manufactur ing within these definitions. 

Since the manufacturing operation is carried on in the Township of 
Harmony, it follows that the personal property pertaining to the rock crush­
ing and lime business should be a ssessed in the Township of Harmony. 

CHARLES P . STONE, 
Special Assistant Attorney General. 

Fillmore County Attorney. 

October 22, 1948. 421·A·17 
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REAL PROPERTY 

224 

Unsurveyed island-County auditor-Duty to certify 8S to payment of taxes 
upon uns urveyed island and to list the same for assessment- Minn. St. 
1945, § 273.03, as amended by L. 1947, C. 331; Minn. St. 1945, § 272.12. 

Facts 

"The county auditor has a warranty deed and has asked how the 
transf er can be made upon his records . Such deed purports to transfer 
the following described property: 

"That certain island in Long Lake lying north ot Government 
Lot Eight (8) in Section Five (5) I and being an unsurveyed and 
unnumbered lot or island in said Lake and section, in township one 
hundred thirty-nine (139) north, Range twenty-nine (29) west, of 
Fifth Principal Meridian, Cass County, Minnesota. 

<fA 55e Revenue Stamp has been secured. The County Treasurer 
has endorsed taxes for the year 1946 as being paid, 

"We know that if this is an unsurveyed island it is still government 
property, or possibly it might belong to Lot 8." 

Quesiion 

HHow shall the transfer be made and how may taxes be assessed 
against this particular tract of land? " 

Opinion 

l t is the duty of the county auditor when a deed or other instrument 
conveying land is presented to him for transfer to certify, "taxes paid and 
transfer entered," if the taxes have been paid, or, upaid by sale of land 
described within." It is the duty of t he register of deeds or the registrar 
of titles to }'efuse to r eceive or record the instrument unless it bears t he 
auditor's certificate showing that taxes have been paid. )f the land is prop­
erly described, the county auditor is not vested with any discretion in deter­
mining whether such certificate should be made. If there are no taxes unpaid . 
against the land so described, it is his duty to make the appropriate cer­
tificate upon the conveyance. Minnesota Statutes 1945, Section 272.12, If 
the land had not theretofore been upon the tax rolls, it is the duty of the 
auditor, when he makes out the real property assessment book, to add the 
description of such land to the Jist of lands in the same manner as he would 
if the land were state trust fund lands which were being conveyed for the 
first time. ld. § 273.03, as amended by Laws 1947, Chapter 331. The land 
would be described in t he assessment book in the same manner as described 
in the conveyance. 
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The foregoing answer to your question is predicated upon the auditor 
determining that the description which is given in the conveyance is suffi­
ciently definite and certain so that he can identify the parcel of land which 
is to be assessed. If the auditor finds that the description is not sufficiently 
definite and cer t ain to enable him to identify the parcel of land sought to be 
conveyed, he may refuse to make his certificate on the ground that it is 
impossible for him to certify to the payment of taxes upon the land because 
of the vagueness and indefiniteness of the description. 

This answers your question. 

GEO . B. SJOSELIUS, 

Caas County Attorney. 

September 6, 1947. 
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Deputy A ttorney General. 

Urban or Rural-Plat not r ecorded by May I- MSA, Sec. 273.13. 

Facts 

367 

A tract of real property contain ing approximately 20 acres, described 
by metes and bounds, was included within the corporate limits of the city of 
Austin some five or six years ago. Until the spring of 1948 the tract was 
used as farm land. In the spring of 1948 the owners decided to plat the 
property. The plat called for 66 lots, with appropriate streets. The owners 
fi led a petition with the city council to have the plat accepted, and on April 
16, 1948 it was accepted by resolution of the council. Prior to that time the 
property had been staked out into lots, and the streets were laid out. The 
plat was not fil ed for r ecord in the office of the register of deeds prior to 
May 1, 1948, because of di screpancies in description discovered by the city 
engineer, necessita ting a resurvey of part of the property. As of May 1, 
1948 t here were no improvements on the property. 

The city assessor of Austin would like to assess the property as platted 
property at about $300 per lot for a total of $19,800 (66 lots) but the owners 
ins ist that because the plat was not of record on May I, 1948, the property 
must be a ssessed ns farm land. If the assessor is required to assess the 
tract as farm land, he feels that he will be limited to an assessment of about 
$2100 (20 acres a t $106 per acre) . 

Ques tion 

"Cnn the City Assessor assess this property as platted property or 
must be assess it as farm land ?" 
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Opinion 

M. S. A., Section 273.03, provides that the county auditor shall annually 
make out, in the real property assessment book, complete lists of all lands 
or lots subject to taxation, showing the names of the owners, the number 
of acres, and the lots or parts of lots or blocks, included in each description 
of property. It f urther provides that the a ssessment books must be in readi. 
ness for delivery to the assessors on or before the third Monday in April of 
each year. Since the plat in question was not filed for record in the office of 
the r egister of deeds until after May 1, 1948, the county auditor necessarily 
was limited to using the same metes and bounds description of the 20-acre 
tract which presumably ha d been in use in prior years, when he made up the 
1948 city of Austin real property assessment book. He would have had no 
authority to use lot descriptions until after the plat had been both accepted 
by the city council and filed for record in t he office of the register of deeds. 

Opinion dated July 30,1941 (File No. 474-J-2). 

Since the assessor has no authority to change the descriptions appearing in 
his real property assessment book, it fo11ows that the city a ssessor of Austin 
must assess the property in question as one 20-acre tract and not as 66 
separate lots. 

But this does not mean that the assessor must va lue the tract as farm 
land. M. S. A., Section 273.11 provides that a11 property "shall be assessed 
a t its true and full value in money," and that the assessor shall value each 
description of property Hat such sum or price as he believes the same to be 
fairly worth in money." Section 272.08 provides that "full and true value" 
means "the usual selling price at the place where the property to which the 
term is applied shall be at t he t ime of assessment; being the price which 
could be obtained therefor at private sale and not at forced or auction sale." 
And Section 273.12 provides that in de termining the value of lands for the 
purpose of taxation, it shall be the duty of every assessor <Ito consider and 
give due weight to every element and factor affecting t he market value 
thereof, including its location with reference to roads and streets and the 
location of roads and streets t hereon or over the same." If the a ssessor 
follows these statutory provis ions, we see no reason why he should have any 
hesitancy in determining that t he 20-acre tract of land in ques tion, situated 
within the corporate limits of the city and staked out in to lots , with streets 
laid out, thus indicating its intended use in t he near future a s development 
property, is worth much more, as between a will ing seller and a willing 
buyer on May 1, 1948, than ordinary farm land. 

Nor does it follow, because the a ssessor cannot assess the property as 
66 separate descriptions, that he must classify it as farm land. M. S. A., 
Section 278.13 provides that Hall real estate which is rural in character a nd 
devoted or adaptable to rUl'al but not necessarily agricultural use" (except 
homestead property), shall be valued and assessed at 33 % per cent of t he 
full and true value thereof, and that "all other real estate" (except home­
stead property), shall be valued and assessed at 40 per cent of its fuIl and 
true value. The fact t hat land has not been "platted" is not important. 
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State ex reI Chase v. Minnesota Tax Commission (1916) 186 Minn. 205, 
160 N. W. 498. 

It is the character of the real estate, together with its use or adaptability to 
use, which controls. 

Opinion 391, ]944 Report of Attorney General. 

One of the best expressions by a court on the subject of the distinction 
between "rural" and "urban" real estate is that of the Pennsylvania 
Supreme Court in the case of City of Philadelphia v. Brady, 308 Pa. 135, 
162 Atl. 173: 

"As }'egal'ds liability for assessment, whether particular property 
is 'rural' or ' urban' depends on character of locality, streets, lots , im­
provements, and mUl'ket value of property and neighboring property. 
J n such case, if the buildings and improvements in the neighborhood 
are f ew and scattered, if they partake of the character of t he country 
rather than of the city or town, and are occupied by persons engaged in 
rural pursuits, the locality should be considered 'rural', but, if the 
houses and improvements partake of the character of the city or town, 
and are mainly occupied by persons engaged in city pursuits, the locality 
should be considered as 'urban' and not 'rural'." 

Whether the 20-acre t}'act of land in question is "rural in character and 
devoted or adaptable to rural use," 01' is urban in character and devoted or 
adaptable to urban use, of course, is a question of fact which must be deter­
mined by the ci ty assessor. We merely point out that the facts may bc such 
as to warrant h is classifying the tract as urban property. To aid him in 
making his determination, we suggest that he lhoroughly familiari ze him­
self with Sections 268 through 271 of the 1948 Minnesota Assessors' 
Manual, which contain an excellent treatment of the subject of the classifica­
tion of " rural" and "all other" real property. 

Austin City Attorney. 

June 2, 1948. 

TAX MONEY 
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CHARLES P. STONE, 
Special Assistant Attorney General. 

474-J-2 

Distribution-Apportionment-Cigarette tax and liquor tax-To villages­
Auditor cannot take into account increase in population of village aris­
ing from annexation of new territory- L. 1947, C. 601, L. 1947, C. 619. 

Facts 

"According to the 1040 fedcral census the Village of New Brighton 
has a population of 648 persons. On September 3, 1946, said village 



TAXATION 859 

duly annexed certain additional territory. including a population of 594 
persons, which facts were duly certified to the secretary of stat e on said 
date, and thereafter became a part of the official records of said office, 
as provided by law. Said village recently r eceived approximately 
$1,059.00 as its share of the F ebruary 15, 1948, appor tionment of said 
tax money for the preceding six months , which was based on said popu­
lation of only 648 per sons, whereas, in f act said village had at least a 
total popUlation of r ecord of 1242 persons on s~id date of September 3, 
1946." 

Questions 

Ill. Is the Village of New Brighton entitled to an apportionment 
of said tax money based on said total population of 1242 persons a s 
shown by said official records of t he secretary of state on September 3, 
1946? If so, from what date? 

"2. Should said official annexation census be included by t he secre­
tary of state in certifying the population of said village to the state 
auditor as provided by said statutes? 

"3. If so, would the state auditor be authorized to apportion and 
pay said tax money according to such certificates of population?" 

Opinion 

The distribution of the liquor t ax (Laws 1947, Chapter 601 ) and the 
distribution of the cigarette tax (Laws 1947, Chapter 619) is based upon 
the last federal census . No provision is made r elating to the incorpora tion 
of additional territory into an old village. There is a provision in both laws 
as to newly incorporated municipalities, but ' New Brighton is not newly 
incorporated. 

It is m y opinion that the distribution of the liquor tax to the village of 
New Brighton must be based upon the 1940 census, as the law provides. 

As there is no provision in the law for increasing the amount of the 
distribution when a village a cquires additional population by annexing new 
territory, it is my opinion that the 1940 census is the basis of apport ionment. 

RALPH A. STONE, 

Attorney for Village of New Brighton. 

March 8, 1948. 

227 

Assistant Attorney General. 

830-C 

Distribution-Apportionment-Cigarette tax-Money received by county 
goes into general revenue fund-L. 1947, Ch. 619 § 13. Liquors-Excise 
tax-30%-L. 1947, C. 601, Sec. 2. 

Questions 

1. Under L. 1947, C. 601, Sec. 2, Subd. 2, should the county apportion 
liquor licenses and f ees among-the towns on the basis of their population? 
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2. Under L. 1947, C. 619, Sec. 13, Subd. 1, should the county transfer 
the cigarette tax moneys to the general revenue fund of the county to use 
for county purposes ? 

Opinion 

In L. 1947, C. 601, Sec. I, Subd. 1, I see no reference to liquor licenses 
and fees. An excise tax is imposed upon wines and liquors. Subd. 2 of Sec. 
2 makes provis ion for dividing the tax. Thirty per cent of the tax is set 
aside to a separate account. It is apportioned by the state auditor to the 
several counties, cities, villages and boroughs. The proportion which each 
such municipality shall receive, based upon population, is provided. The 
state auditor, as provided in Subd. 3, issues his warrant to each such 
municipality. Subd. 2 provides that the amount thus received by the county 
is apportioned by the county among the towns of the county. 

The cigarette tax money which the county r eceives under L. 1947, C. 
619, Sec. 13, Subd. I , is for county general governmental purposes, since it 
is not earmarked for a special fund. Accordingly, it becomes ~ part of the 
general r evenue fund. 

Waseca County Attorney. 

February 20, 1948. 

228 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

664-E 

Distribution-Apportionment-Liquor-Excise tax- Distribution of proceeds 
by county to town-Town board has no authority to refuse its apportion. 
ment of the money. 

Facts 

"The Town Board passed a r esolution not to accept their share of 
the liquor tax money distributed to them under Chapter 601, Section 2, 
Subdivision 2, Minnesota Laws, 1947. 

"I might add that there has never been a vote of the people on this 
matter but that the town officials personally do not want to have any­
thing to do with anythi~g involving liquor." 

Question 

Whether the town board has a legal right to refuse the liquor tax money 
apportioned to it under said law. 

Opinion 

The answer to this question is in the negative. The town board possesses 
no power to pass upon the question whether the town shall or shall not 
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receive the liquor tax money. The money is apportioned to it by the county 
auditor and paid by county warrant drawn in favor of the town treasurer. 
It is the town treasurer's duty to accept and cash the warrant without 
consulting the town board. 

RALPH A. STONE, 
Assistant Attorney General. 

Pine County Attorney. 

September 29, 1948. 664-E 

229 
Distribution-Apportionrnent-Liquor-County's s hare of liquor lax to be 

redistributed to towns in proportion to population-Counly's share of 
cigarette tax to be retained by county- Laws 1947, Chap. 601, Laws 
1947, Chap. 619. 

Opinion 

The 1947 legisla ture passed a 1aw increasing the tax on intoxicating 
liquor. It passed another law increasing the tax on cigarette sales. 

THE TAX ON INTOXICATING LIQUOR 

Laws 1947, Chapter 601, amended M. S. 1945, § 340.60. Said law 
increased the state tax on intoxicating liquors. The amendment to said 
§ 340.60 provides that 30 per cent of the proceeds of the taxes as so in· 
creased should be set aside in a separate fund to be pa id to the several 
counties, cities, villages and boroughs of the state . The county a uditor is 
to apport ion the fund on F ebruary 15 and August 15 of each year, and it is 
provided: 

uEach county, city, village, and borough shall receive from the 
apportionment account an amount bearing the same relation to the total 
amount to be apportioned as its population bears to the total population 
of all the counties , cities, villages, and boroughs of the statc j provided 
t hat for the purposes of this act the population of the county shall be 
that part of its popula tion exclusive of the population of the several 
cities. villages and boroughs in said county, Each county shan appor­
tion the amount received by it to the various towns of the county in 
proport ion to their population. except that t he county shall retain for 
its use any portion attributable to the population of unorganized terri­
tory within the county," 

The state auditor issues to each county the amount apportioned to it 
under this section of the law. Upon receipt thereof the county is to pay the 
amount received by it from the liquor tax to the various towns of the county 
in proportion to their popula tion. except that the county shall retain for its 
use any portion attributable to the population of unorganized territory 
within the county, 
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As to the amount of liquor tax received by t he county, it is the duty of 
the county auditor to distribute it to the various towns in accordance with 
this statute, retaining for the usc of the county such portion as is attribu­
table to the population of the unorganized territory within the county. 

What is said above app lies only to the distribution of the amount 
realized from the liquor tnx. 

THE CIGARETTE TAX 

Laws 1947, Chapter 619, coded as M. S. A. 297.01, ct seq., and pnrticu­

Indy M. S. A. 297.13. This law imposed a tax upon the sale of cigarettes. 

This tax is co llected by means of the s a le and affixing of tnx stamps . 

The stamp tax money in the first instance goes into the state treasury. 

Section ]3 of said act (M. S . A. 297.1 3) provides as follows: 

"All revenues derived from taxes, penalties, and interest under this 

act and from license f ees and miscellaneous sources of r evenues shall be 

deposited by the commissioner in t he state treasury and credited one­

third to a special fund to be known as the 'Cigarette Tax Apportionment 

Fund,' which fund is hereby created, and the balance to the general 

revenue fund. The revenues in the apportionment fund shall be appor­

tioned as provided in Subdivision 2 to the several counties, cities, vil­

lages and boroughs in this state. Each county, city, v i11age and borough 

sha ll receive f rom the apportionment fund an amount bearing t he same 

relation to the total amount to be npportioned a s its population bears 

to the total popuhltion of all the counties, cities, villages and boroughs 

in this stute; except, that for the purposes of this act the population of 

a county s hall be thnt part of its population exclusive of the population 

of the several cities, vi lhlges and boroughs within the county." 

The subdivision of the law f ollowing that last above quoted provides 

that t he state auditor shaJl apportion the amount credited to the special 

fu nd on February 15 and August 15, and "issue his warrant in favor of the 

treasurer of each county, city, village and borough." There is no provision 

in th is law that the county must redistribute any part of the amount which 

it receives to any other political subdivision. The warrant issued to t he 

county for its share of the cigarette tax belongs to the county and should 

go into the general fund. 

Marshall County Attorney. 

February 20, 1948. 

RALPH A. STONE, 
Assistant Attorney General. 

554-E 
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TAX FORFEITED LANDS 

230 
Conveyance-Housing and Redevelopment Authority-Conveyance of tax· 

forfeited land held under conditional deed effects reversion.- MSA § 
282,01, Subd. 1; L. 1947, C. 487, Art. V, Sec. 24. 

Facts 

"The Housing and Redevelopment Authority of the City of Saint 
Paul has submitted t he foll owing matter for the cons ideration of the 
Division of Housing and Hedevelopment. 

'The H ousing and Redevelopment Authority of the City of St. 
Paul proposes to acquire certain land which has been forfeited for 
non-payment of taxes to the State of Minnesota and to turn said 
land over to a redevelopmen t corporation f or hou :> ing use . Your 
attention is called to Art icle 3, Section 8, Subdivision 1, of the 
Municipal HOllsi ng and Redevelopment . Act, which provides: 

,4 An authority shall be a public body corporate and politic and shall 
have all the powers necessary or convenient to carry out the purposes of 
t hi s act"; 

und to Section 40, Subdivision 2, which provides 

"Ever y redevelopment company organized and operated pursuant 
to the provis ions of this article is declared to be an instrumentality of 
the sta te, organized and opera ting to carry out the public uses and 
purposes of this act." 

'It is therefore apparent that both the Housing Authority 
and the r edevelopment company are instrumentalities of the State 
of Minnesota. The Municipa l Housing and Redevelopment Act pro­
vides f01" certa in benefits, including that of tax exemption for quali­
fi ed redeve lopment corporations and provides for the power to 
dispose of said project by the r edevelopment company after termi­
nation of tax exemption ot" upon the payment to the municipal ity 
of the tota l of all the accrued taxes for which an exemption was 
granted. At such time, it would appent" t hat the public purpose for 
which the redevelopment corporation was organized had been 
fulfilled. 

'Section 282.01 M. S. A. provides for the di sposition of tax­
forfeited lands. One of the methods is through conveyance by the 
commiss ioner of taxation to any governmental subdivision for any 
authorized public use without the payment of any consideration 
therefor. The act furthe r provides that when any governmental 
subdivision to which tax-forfeited land has been conveyed for a 
specified public use shall fa il to put such land to such use or shall 
abandon such use, the title shall r evert to the State of Minnesota. 
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Under the proposed facts, would the title to tax-forfeited land held 
by a redevelopment company revert to the State of Minnesota upon 
the termination of the tax exemption period or upon conveyance by 
t he redevelopment company? I 

"The statement of the St. Paul Housing and Redevelopment Author­
i ty requires additional information with respect to one matter. Rede­
velopment companies organized pursuant to Article IX of t he Minnesota 
Municipal Housing and Redevelopment Act may obtain the special 
benefits conveyed by the act and may be subject to special covenants 
between the local housing and redevelopment authority and t he com­
pany even t hough tax exemption has expired or tax exemption has 
never been grunted in connection with a paTticular project. The ques· 
tion concerning the disposition of property to third parties arises when 
the Tedevclopment company undertakes to convey the property to a 
third party free of t he special limitations and the special privileges 
conta ined in the act. The situat ion, therefore, is similar to the situation 
contemplated by Article V, Section 24 of the state act which authorizes 
housing and redevelopment authorities to acquire sites in redevelop· 
mcnt areas and to convey t hose s ites in accordance with the provisions 
of the act to any private individuals, firms, corporations, partnerships, 
insurance companies, 01' other private interests or public agencies." 

Question 

HWould title to tax-forfeited land conveyed to a housing and rede· 
velopment authority pursuant to Section 282.01 M. S. A. and conveyed 
by the housing and redevelopment authority pursuant to Section 24 of 
the state act, or conveyed by the housing authority to an Article IX 
redevelopment company which transfers that property to a third party 
free of the Article IX obligations and privileges, revert to the State of 
Minnesota upon such conveyance?/I 

Opinion 

M. S. A., Sec. 282.01, Subd. I, provides in part: 

"The commissioner of taxation shall have power to convey by deed 
in the name of t he state any tract of tax-forfeited hllld held in trust in 
favor of the taxing districts, to any governmental subdivision for any 
authorized public use, provided that an application therefor shall be 
submitted to the commissioner with a statement of facts as to the use to 
be made of such tract and the need t herefor and the recommendation of 
the county board." 

There are then two separate PI'OVlsJOns relating to the conveyance of 
tax-forfeited land for public purposes. The first provision authorizes the 
outright acquisition of tax-forfeited land by "any organized or incorporated 
governmenta l subdivision of the state" or by "any state agency" upon the 
payment of not less than their value as determined by the county boal'd. 
The second provision authorizes conveyance of tax-forfeited land to any 
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governmental subdivision upon condition and subject to reversion. In order 
to answer your questions, it is necessary to determine whether the author ity 
is a governmental subdivision, or a state agency or both. It is likewise neces­
sary to make this determination as to a redevelopment company. 

The terms Ugovcrnmenta l subdivision" and "instrumentali ty of the 
state" are not synonymous terms. A governmental subdivis ion is always an 
instrumentality of the state, but the converse is not always true. An instru­
mentality of the state is not always a governmental subdivis ion. A govern­
mental subdivision exercises some of t he attributes of sovereignty delegated 
to it by t he state within specific territorial boundaries. As commonly used 
in this state, it refers to n county, city, school district or some other s ubdi­
vision such as the Minneupolis-St. Paul Sanitary District, Barmel v. Minne­
"IJolis-Saint Paul Sanitary Dis trict, 20 .1 Minn. 622, 277 N. W. 208; see also 
M. S. A., Sec. 353.01, Subd. G. An instl'umentality of the state is one chosen 
by the state to accomplish one or more specific governmental purposes with­
out the delegation of t he attributes of sovereignty such, for example, as 
police power or the power of taxation. See McCulloch v. Maryland, 4 \Vheat. 
316, Osborn v. Bank, 9 " ' heat. 738, Smit.h v. Kansas City Title Co., 255 U. S. 
t 80. The Housing and Hedevelopment Authori ty of the City of St. Paul is a 
governmental subdivision. Lennox v. Housi ng Authority of City of Omaha, 
290 N. W. 451, 459. A redevelopment company organized pursuant to L. 
1947, Ch. 487, Art. IX, Sec. 37, is an instrumentality of the state, ibid. Sec. 
,10, Subd. 2, but does not have the elements which would make it a govern­
mental subdivision. \Vi th t hese distinctions before us, we will J'eexamine 
the provisions of M. S. A., Sec. 282.01, Subd. 1, quoted above. 

It is our conclusion that, upon compl ia nce with t his provis ion, t he com­
missioner of taxation may convey as t herein provided to the authority to he 
used by it f ol' a proper specified public purpose, but he may not convey tax­
fo rfeited land under this provis ion to a redevelopment company. Cons idera­
tion of all the pertinent p ro visions of Subd. 1 makes it clear t hat t he statute 

contemplates use of the conveyed land f or a public purpose which the gov­

ernmenta l subdivision to which the land is conveyed may lawfully carryon. 

In our opinion, conveynnce to a r edevelopment company or any other person 

or corporation by a governmental subdivision of tax-forfeited land conveyed 

to it on condition under authority of the provision h ere under consideration 

would effect a reversion of the title to the land to the state as trustee for 

t he appropriate taxing subdivisions. The provisions of L. 1947, Ch. 487, Art. 

V, Sec. 24, authorizing an authority to di spose of its property do not in any 

manner affect the conditions imp0:5ed upon its title to tax-forfeited land 

acquired under authority of M. S . A., Sec. 282.01, Subd. 1. 

GEO. B. SJOSELIUS, 
Dep uty Attorney General. 

Commiss ioner of Administr ation. 

November 23, 1948. 430 
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231 
Deed-Certificate of payment of taxes on deeds offered for record- Deeds 

presented by rcpurchaser under 282.24t-l\1ay have deed certified un less 
t here are taxes accrued s ince repurchase under t.he installment plan­
MSA 282.07-282.241. 

Facts 
"A r cpurchascr of tax- forfeited lands in t his Coun ty who has repur­

chased under the installment plan has pre~nted several quit cla im deeds 
to our County Audi tor covering these lands, and has asked f or a cer­
tifi cate by t he Count y Auditor to the effect tha t the ta xes are paid and 
for n transfer for the same on the tax r ecords without paying up the 
unpaid insta l1rnents due on the r epur chase cont r act." 

infer from t he f or egoing statement t hat the r epurchase was made by the 
former owner pursuan t to M. S. A. 282.241. 

Question 

Whe ther the county auditor should make a certifi cate upon these deeds 
" Taxes paid and transfer entered " so that the qui t cla im deeds r eferred to 
can be r ecorded. 

Opinion 

You nre of the opmlon t ha t t he county auditor should not make s uch 
a cert ifica te unt il all the ins tallments due on the r epurchase contract aTe 
pa id in full. It is necessar y t o consider the effect of the f orfe iture of the 
lands f or taxes. 

The effect of the f ol'feiture to t he state is determined by M. S. A. 
282.07, which r equires the coun ty auditor upon s uch forfeiture to immedi ­
a tely "cancel all t axes and tax liens appearing upon the r ecords, bot h 
delinquent and current, and a ll specia l assessments, delinquent or oth e r­
wise." 

Hence it fo llows that when these la nds f orfe ited, a ll the back taxes and 
assessments we re canceled a nd t he lands beca me subject to sale. 

A r epurchase of the la nds by t he f ormer owner under M. S . A. 282.241 , 
is but another means of dispos ing of the sume in lieu of disposing the reof a t 
public sulc, and I think th e eff ect is t he same as if th e same had been 
dis posed 'of at public sale. 

Instead of determining t he sale price by bids at t he t ime of sale, t he 
sale price is determined as provided in 282.241. 

I think , ther efore, t hat the holder of the qui tclaim deeds would be 
entitled to have the same recorded, unless taxes have accrued and are unpa id 
which are no t included in the sale price. 

Aitkin County Attorney. 

December 13, 1948. 

RALPH A . STONE, 
Assis ta nt At torney General. 

373-B-17-D 
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232 
Rep urchase--A I)I)lication-County Board mus t pass on each individual appli­

cation to repurchase-Minn. St. 1945, § 282.241, as amended by L. 1947, 
C.490. 

Question 

Whether or not the County Board, under the Statute in question, has a 
right to pass a general resolution authorizing re-purchases under the 
Chap ter in question or whe ther or not it is necessary for the Board, under 
the Chapter, to pass an individual r esolution upon individual applications to 
re purchase unde r the Chapter in question. 

Opinion 

Laws 1945, Chap ter 296, which became Minnesota Statutes 1045, Sec­
Lions 282.241 to 282.324 , inclusive, as well as the repurchase laws preceding 
it, dealt with the right to repurchase a specific tract of land forfeited for 
taxes by the persons given the right of r epurchase by the applicable law. 
There is not hing in the amendment of Section 282.241 by Laws 1947, Chap­
t er 490, which changes this . Chapter 490 imposes a l'es b'iction upon the 
right of l'ep urchase by requir ing adoption of a resolution finding the facts 
therein prescribed before a repu rchase is permitted. It appears evident that 
these conditions may change from time to time. The resolu tion must find 
that t he necessar y conditi'ons exist at the time when the petition for repur­
chase is made. It follows that no blanket findings may be made before the 
question of t he prescribed conditions is raised by t he filing of a peti t ion to 
repurchase. 

Answering your question, it IS our opinIOn that it is necessary for the 
county board to pass upon individua l a pplications to r epurchase. 

Aitkin County Attorney. 

June 25, 1947. 

233 

CEO. B. SJOSELIUS, 
Deputy Attorney General. 

425-C-13 

Repurchase-Refund ment-Purported repurchases nu lli ty-Lands s hould be 
offered for sa le as prescribed by law-Payments on r epurchase contr act 
may be refunded under certain conditions- Taxes paid may not be 
refunded- L. 1933, Ch. 407- Ex. Sess. L. 1937, Ch. 88. 

Facts 

"E. J. was the owner of two lo ts known as Lots 29 and 30. He owned 
Lot 29 subject to a mortgage which was duly foreclosed and the period 
of r edemption expired August 24, 1928. He also owned Lot 30 subject 
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to a mortgage which was duly foreclosed and the time to redeem there­
from expi red June 11, 1928. E. J. occupied t he premises at the t ime of 
foreclos ure a nd has occupied t he property to date during the entire 
period from the times of the expiration of redemption to dule . He has 
made no payments of any ki nd to the owners but they have not disturbed 
his possession and the whereabouts of the owners is now unknown. 

" Lot 29 became delinquent for real estate taxes for the yeul's 1926 
throug h 1935 and became forfeited to t he State of Minnesota for non­
payment of taxes on January 18, 1937 t a s pl'ovidcd by Chapter 278 
Laws 1935. On June 25, 1937, E. J . who claimed to be the owner of Lot 
29 l'cpul'chascd from t he State under Chapter 407 Laws 1933, This 
r epurchase cont ract was paid in full by E. J, on December 31, 1945, 
Lot 30 became delinquent for the years l D29 through 1936 and on June 
24, 1937, became f orfei ted to the State for nonpayment of taxes a s 
provided by Chapter 278 Laws of 1935, 

HOn February 28, 1938, E, .1., claiming to be the owner, repurchased 
Lot 30 from the State undCl' the provisions of Chapter 88 Laws 1937 
and paid said cont ruct in f ull on J uly 10, 1947. Taxes levied against 
each lot si nce each purported repurchase by E. J . have been paid by him, 
E. J, has requested the County Auditor to make application for a State 
deed r unning to him covering both lots but the Audi tor has refused to 
make such application because it appears that E . J, was not t he owner 
of t hese lots at t he time of forfeiture and is not t he owner at the pres­
ent t ime. The property was never offered fol' public sale because of the 
.'epurchuse by I~ . J. and these lots have been withdrawn f!'olll t he for­
fe ited list because of such l'epurchase," 

Ques tion 

" I , Insofar as E, J . was not t he owner of said lots at the time of 
forfeiture or repurchase, does the State still hold titl e t hrough forfeit­
m'e to said lots?" 

Opinion 

An opt.ion to repurchase lands sold f or the taxes of t he yea rs 1926 a nd 
1927 is conf erred by Laws .1 933, Chapter 407, upon the owner at the t ime of 
forfeiture, ]n an opinion rendered on July 26, 1937, to the cou nty attorney 
of Clay County, it was held that prior to the expiration of the time for 
redemption from the mortgage foreclo sure sale a mortgagor who was the 
owner at the time of forfeiture could repurchase under the prov isions of C, 
407, supra, 

The right to l'epurchase lands sold for taxes for one or more of t he 
years 1926 to 1930, inclusive , is conferred upon an owner who was t.he owner 
at the time of forfeiture, or his heir s or representatives, by Extra Session 
Laws lD37, ChaptCl' 88. The ruling cited above upon C. 407, supra, is equally 
app licable to C, 88, 
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Lot 29 was forfeited to the state on January 18,1937, for thE! nonpay­
ment of taxes of the years 1926 to 1935, inclusive. The time for redemption 
from t he mortgage foreclosure s~1ic expired on Augus t 24, 1928. The attempt 
t.o repurchase under C. 407. supra , was made on June 25, 1937. E . J. was not 
the owner of Lot 29 at the time of its forfeiture to the state for nonpayment 
of taxes. He had no option to repurchase under C. 407, supra. His attempt 
to repurchase thereunder like that of any other strangers to the title under 
C. 407 was a nullity. 

Lot 30 was fodcitcd to the state on June 24, 1937, for the nonpayment 
of taxes of the years 1929 to 1936, inclus ive. The time for redemption from 
the mortgage foreclosure sa le expired on June 11, 1928. The attempt to 
repurchase under C. 88, supra, was made February 28, 1938. E. J. was not 
the owner of Lo t 30 at t he time of its forfeiture to the state for the non­
payment of taxes . He had no right of repurchase under C. 88, supra. Here, 
al so, his attempt to repurchase thereunder like that of any other stranger 
to the t itle under C. 88 was a nullity. 

It follows that E. J. has acquired no title to eit her Lot 29 or Lot 3D, nor 
any interest in either lot. The title to both Lot 29 and Lot 30 is vested in 
the State of Minnesota subject to the interests of the several taxing sub­
divis ions of the state. 

Question 

"2. In t he event that the State is the present owner of said lots, 
8hould t hese lots now be advertised and oft'ered for public sale as for­
feited proper ties 1" 

Opinion 

These lot.s have the !:;tat.us of tax-fo rfeited la nd. As s uch, it is the duty 
of the county boal'd and county auditor to take the steps prescribed by 
Minnesota St.at utes 1045, Section 282.01, which willl'csult in these lots being 
offered f or sale a s therein prescribed. 

There may be some question as to the willingness of the public to 
purchase these lots all account of the purpo rted repurchases . For this 
reason, the county board may wish to consider the desi rability of bringing 
an action to quiet titl e pursuant to the provis ions of Minn. St. 1945, § § 
284.07 to 284.26. This detennil1ation, of course, is one of poJicy for the 
county board to make and we merely draw attention to it. 

Question 

' ·3. May the Coun ty refund money paid by E. J. for the repurchase 
of said property?" 

Opinion 

If a claim against the county is fil ed in the manner prescdbed by law 
and if it is made to appeal' that the payments were made through error, the 
county board, if it determines in t he exer cise of sound discretion that the 
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facts upon which the claim is based are true, may aHow the claim and order 
its payment from the forfeited tax sale fund and charged therein against 
the taxing subdivis ions which r eceived the payments on the purported repur­
chase contl'uctS. 

Question 

"4. May the County refund the taxes levied from the time of such 
repurchase and paid by E.J. ?" 

Opinion 

The law is well settled in this state that tuxes voluntarily paid may not 
be recovered by the person who has paid t hem. Falvey v. Bonrd of County 
Commiss ioners, 76 Minn. 257, 79 N . W. 302, Gould v. Board of County Com­
missioners. 76 Minn. 379, 79 N. W. 303. Your fourth question is answered in 
the negative. 

Ramsey Counly Attorney. 

September 19, 1947. 

234 

GEO . B. SJOSELIUS, 
Deputy Attorney Genera1. 

426-C-13 

Slde-To veterans-What constitutes "cleared" land-Lim itation on amount 
of credit to be allowed-Rate of credit allowable- L. 1947, C. 422. 

J. WHAT CONSTITUTES "OLEARED" LAND AND LAND "WHICH 
HAS BEEN UNDER CULTIVATION" UNDER LAWS 1947, CHAP­
TER 422. 

Facts 

Laws 1947, Chapter 422, authorizes the sale of lax-forfeited lands to 
veterans of World War II under prescribed condition~ . ln Mahnomen County 
there al'e tax-forfeited lands of various types- timber lands which, if deared 
of timber, would be productive and suitable for agriculture; virgin prairie 
lands without uny timber or timber ground of any kind which have never 
been broken; prairie lands which at one time were broken and under culti­
vation but which have since been permitted to go back to sad; both timber 
and prairie lands which have sloughs and pot holes which could be drained 
and thus made suitable for agricultural use. 

Questions 

"1. What meaning should be given to the term ,+ + total acreage 
+ + which has been under cultivation; + + " appearing in sect ion 1 of 
said chapter? Would that include lands that have at one time been under 
cultivation but have been permitted to go back to sad? 
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//2. What is the meaning of the words ' •• cleared a nd placed 
under cultivation', appearing in section 3 of said chapter? r assume that 
a man removing timber from the la nd would clearly be entitled to cr edi t 
f or clearing such land. But, would t he same be true of a mnn who 
merely breaks virgin prairie land ? Or, who breaks land which has 
once been under cultivation but has been permitted to go back to sod ? 
What would be the s ituat ion of a man who has dra ined sloughs and pot 
holes and made t hem suitable fo r cultivat ion? If it is held that some­
thing morc th an plowing or breaking is required, just what must the 
applicant do to carn the $20.00 pe r acre credit? There nrc lands which 
have a small amount of brush or t imber growth which may be broken 
with ver y little clearing or with no clearing nt a ll. There are also lands 
with a heavy t imber g rowth that would require g rubbing and clearing. 
Are a l1 s uch la nds to be t reated t he same, irrespective of the extent of 
the timber growth "" 

Opinion 

The determination of the number of acres of land which has been 
c1eared and placed under cult ivation by the purchaser between the date of 
purchase and up to the da te of t he application f or the a l10wance of credit 
is one for the county board to make in t he exercise of its best judgment in 
each individual case. In order to a ssist t he coun ty board in making such 
determination, we shall proceed to di scuss the meaning to be given to the 
term "cleared and placed under cultivation." 

The obvious purpose of the 1947 legislature in enacting Chapter 422 was 
to assist veterans of World Wa r If to obtain land suitable f or agricul tural 
purposes and at the same time to encourage the agricultural development of 
tha t land. The legislature sought to accomplish this purpose by a llowing a 
credit of $20 f or each acre of the land purchased by the veteran which he 
c1eared and placed under cult ivation within five years from t he date of 
purchase. 

Section 2 of Chapter 422 provides that the r esolut ion of the county 
board authori zing t he pUl"chase shall state lithe number of acres which the 
board finds are cleared and suitable for cultivation at the time of sale" and" 
shall state that the purchaser shal1 receive credit toward the purchase price 
for "any add itional land cleared and placed under cultivation wi thin five 
years." Section 3 provides t hat the purchaser shall be a llowed a credit a t 
the rate of $20 per acre up to but not exceeding the full amount of the 
purchase price, for a ll land which t he county board shal1 determine has 
been "c1eared a nd placed under cultivation by the purchaser up to the date 
of the application for allowance." 

The land must be both cleared a nd placed under cultivation. The verb 
"clear" as used in connec tion with land may have different significations 
in various localit ies. 

14 Corpus Juris Secondum, page 1198. 
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In those states in which timber lands predominate, the courts have held 
that in the absence of words of l imitation, the term "clearing land" means 
removing therefrom a ll timber of every s ize. 

7 Words and Phrases, pages 448, 455. 

We think that is the commonly accepted meaning ascribed to the term 
in Minnesota. We, therefore , rule that land will have been "cleared" within 
the meaning of that word as it appears in Chapter 422 if aU timber, brush 
and secondary growth has been removed therefrom. Of course, the land so 
cleared also must be placed under cultivation to entitJe the veteran owner 
to the $20 per acre payment. We do not believe that the draining of land 
containing sloughs and pot holes, 01' the breaking of virgin prairie land, or 
the breaking of land which previously has been under cultivation a number 
of years ago but which has been permitted to go back to sod, cons titutes 
Hclearing" the land. 

Section 1 provides that the application of t he veteran shaH state "the 
total acreage · •• which has been under cultivation." Section 2 provides 
that the resolution of the county board authorizing the purchase shall state 
"the number of acres which the board finds are cleared and suitable for 
cultivation at the time of t he sale." The statements of acreage in the appli­
cation and in the resolution of the county board wi ll not necessarily be t he 
same. The application must state the total acreage which has been under 
cultivation. This would include not only t he land which was under cultivation 
during the last previous farming season but also land which had previously 
been cultivated. It would not include cleared land which has not yet been 
plowed or virg in prairie land. The acreage required to be stated in the r eso­
lution of the county board is the number of acres cleared and s uitable for 
cultivation at t he time of sale. This would include not only the land which 
was under cultivation during the last previous farming season and land 
which had previously been plowed but also cleared land which has not yet 
been plowed and virgin prairie la nd suitable for cultivation. It would no t 
include land which has not been cleared of timber, brush or secondary 
growth. 

II . LIMITATION ON AMOUNT OF CREDIT TO BE ALLOWED. 

Facts 

Section 3 of Chaptel' 422 pr ovides that credit may be given by not 
exceeding the full amount of the purchase price and further t hat the appli­
cant shall file h is verifi ed claim and provides fol' the pnyment of any excess 
due the purchaser. 

Question 

"1 assume that the excess would be the difference between the 
credit a llowed and t he balance unpaid on the contract '? In other words, 
an appilcant mny be entitled to a refund of cash payments made by him 
if his credits equal the purchase price but in no event shall credits be 
allowed in excess of the purchase price'?" 
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Opinion 

This question has beeD ruled upon by the Attorney General in opinions 
dated October 3,1947 and December 12, 1947 (file 310) . 

III. RATE PER ACRE OF CREDIT ALLOWABLE. 

Question 

"If credit is a llowed a t all. must it be at the rate of $20.00 per acre? 
I have in mind that the nature of t he timber growth might be such that 
$5.00 or $10.00 per a cr e might be adequate compensation f or clearing 
the land. H as t he County Board any discretion in fixing the value of 
the clearing a nd may it fix less than $20.00 per acre or must it allow 
credit in the a mount of $20.00 per acre or nothing? " 

Opinion 

Section 3 of Chapter 422 does not give the county board any discretion 
as to the amount pel' acre which can be allowed the purchase r for clearing 
and placing under cult ivation additional land. Section 3 fixes the rate per 
a cre at $20, regardless of whether the clearing consists of cutting a heavy 
timber growth or merely clearing away brush and secondary growth. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

Mahnomen County Attorney. 

May 12, 1948. 310 

TAX SETTLEMENT 

235 
Housing and Redevelopment Authorities-Disbursement of tax proceeds by 

county treasurer- L. 1947, Ch. 487, Art. V, Sec. 28, Subds. 6 and 6. 

Facts 

04The Municipal Housing Authori ty Act so-called, Laws 1947, Chap­
ter 487, makes provision for a chairma n and clerk as officers of the 
Authority to be selected from its members (Sec. 7, p. 776), but there is 
no provision for the selection o:f a treasurer for the Authority. The 
only direct r eference of a treaSUl'er is contained in the last line of Sec­
tion 10 (p. 780) namely, 'direct the t reasurer of the Authority to pay 
the judg ment.' 

"Generally speaking, it seems that all major activities of the 
Authority must be first approved or consented to by the governing body 
of the Area of Operation for which the Authority is created. The City 
of Minneapolis has created a n Authority under this Act." 

• • • 
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Question 

1. May the taxes placed in a special fund' by the county treasure r 
pursuant to L. 1947, Ch. 487, Art. V, Sec. 28, Subd. 5, be paid over to the 
City of Minneapolis with the regular tax settlements? 

Opinion 

We assume that in referring to payment with the regular tax settle· 
ments you refer to the distribution authorized by M. S. A" Sec. 276.10. In 
our opinion, this section has no application here because there is no statute 
which provides that the city treasurer or the authority is entitled to receive 
the taxes here in question. 

Subd. 5 is devoid of any express language directing payment of the 
taxes affected thereby to the city tt'casurer, the authority or any other 
named person. It must be presumed that the legislature intended two 
things, (1) that the money should not lie in the county treasury indefinitely, 
and (2) that the moneys should be paid out for the purpose for which they 
were set aside. Implicit in the provisions of Subd. 5 then is the authority 
of the county treasurer to pay the tax moneys in question for the retirement 
of bonds or other obligations issued to finance a redevelopment project by 
the authority which, with the consent of the governi.ng body of the munici­
pality in which it exists, notified the county treasurer to set aside in a 
special fund the tax revenue here involved but in no event to pay any bonds 
issued Uta finance the acquisition and clearance of land in the redevelopment 
projects reserved for public use." In construing this provision we may not 
predicate one implied power upon another implied power but must r educe 
the implied power to its simplest terms which will accomplish the purpose 
of the law before us. This requires that subd. 5 be construed to authorize 
the county treasurer to pay to the owner of a n eligible bond or other obliga­
tion of the appropriate authority from tax r evenue in the special fund the 
amount due thereon. The county treasurer is not authorized to pay to the 
city treasurer or the authority tax revenues in n special fund authorized 
by Subd. 5. 

Question 

2. May the tax revenue derived from a special tax levied pursuant to 
the authority in L. 1947, Ch. 487, Art. V, Sec. 28, Subd. 6, be paid over to the 
City of Minneapolis with the regular tax settlements? 

Opinion 

Again, we assume that in referring to payment with the regular tax 
settlements you refer to the dis tribution authorized by M. S. A., Sec. 276.10. 
In our opinion, th is section has no application to this question, because there 
is no statute which provides that the city t reasurer or the authority is 
entitled to receive the taxes here in question and for the reason that the 
procedure prescribed in Subd. 6 for disbursement of the tax money negatives 
the idea that it shall be paid over under authority of M. S. A., Sec. 276.10. 
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Subd. 6 provides in part: 

u • • • as such tax * •• is collected by the county treasurer it 
shall be accumulated and kept in a separate fund to be known as the 
'Redevelopment Project Fund' and shall be expended and applied for 
the purpose of this article, and for no other purpose whatsoever. It 
shall be paid out upon vouchers signed by the chairman of the authority 
or his duly authorized representative." (Emphasis supplied.) 

These provisions compel a negative answer to your question. If it were 
intended that these tax revenues should be turned over to the city treasurer 
or the authority in a lump sum, there would be no purpose in prescribing 
the detailed procedure set for th in the language quoted above. There could 
be no reason for requiring each voucher to be signed by the chairman. We 
conclude therefore that the tax revenue derived from a special tax levied 
pursuant to the authority in L. 1947, Ch. 487, Art. V, Sec. 28, Subd. 6, may 
not be paid over to the City of Minneapolis with the regular tax settlements . 

• The answers to questions 1 and 2 having been stated above, it is un­
necessary to discuss that part of your questions which relates to the city 
tl'easurer. 

Question 

3. Is it mandatory that such functions be performed by the county 
treasurer and county auditor respectively? 

Opinion 

We assume the functions to which you refer are the disbursements of 
the tax moneys referred to in your earlier questions. As the law specifies 
the manner of disbursement of the tax moneys, the county treasurer and 
county auditor have no discretion but must comply therewith. Your question 
is answered in the affirmative. 

Hennepin County Attorney. 

November 23, 1948. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 
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Tuition of pupils residing in the county in a district 
wherein no secondary school is conducted ................ 215 

School Flouses-
School closed- Buildings and grounds leased as living 

quarters ......... ..... .. ............. .... .......... ......... ................ ...... ....... 209 
School closed- Sale of liquor within 1500 feet............ 76 

Teachers-
M.E.A. or N.E.A. Membcrship dues......... ............................. ... 32 
Salaries- Tenure act-Cities of first class-Payment of 

salaries to nonstriking teachers........................................ 38 

Transportation-
Traveled road- Attendance at school in adjoining or 

nearby district nearel' to place of l'es idence of child 
than school in own district........................................... 39 

Tuition-
Pupils residing in the county in a district wherein no 

secondary school is conducted .. ........ ... ...................... ......... 215 
Rate- Agricultural lands for school maintenance-Not to 

be added to rate fixed by county for tuition and trans-
portation ............................... .. .... .......... .................... .... ......... 214 

ELECTIONS 

BaUots 

Canvass-Method ........... ........................ ................... .. ............ ... ........ 40 
Counting- Spoiled ballots should not be included in deter­

mining change of town hall site requiring two-thirds of 
the vote cast .................... ...... ........................................................ 41 

Delivery-To precincts .... ................................. ...... .. .... .............. .. ....... 59 
Marking rules- Where two candidates arc to be elected, vo ter 

may vote for one and ballot is not spoiled.............................. 42 
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ELECTIONS 

Name-

Change of- Candidate n ominated in primary may not have 
county audi tor change name on general election ballot 43 

Omitti ng- County auditol' no authority to omit name of 
nominee from general election ballot because affidavit 
of di sbursements discloses disbursements in excess of 
amount allowed by law - Proceedings to annul a 
nomination f or violation of corrupt practices acL 44 

' Vol'ds of designation-
Occupation- Tdentical s urnames make p oss ible em­

ployment of t hree words indicating occupation and 
residence of candidate on t he ballot ..... __ ... __ ............ 45 

Word in parenthes is to convey pronunciation of sur-
name should not be placed on ballot._._._____ 46 

Vacancy-Death of party nominee-State Central Committee 
to select the candidate-Certi ficate to be fil ed after the 
filing of th e report of the state canvassing board-Elig i-
bil ity of candidate .......... .... ................ ..... .............. ...................... 47 

Candidate 

State representa.tive-Qualifications-Residence-Change of 
res idence within t he boundaries of di strict--Change of 
voting district ..................... .. ................................ .. ...... . ............... 48 

Challengers-

May not interfere with judges in counting ba llots ..... .. ............... . 56 

Cha rter Amendments 

Proposed- Expending money out of current expense f und to 
adv ise people as to provis ions of .............. ........ ....... ......... .......... 87 

Submission- New or amended charter- Special election may 
be held on same day a s state primary election....... .. .... ....... 92 

Submission- To voters a t nex t election- Charter commission­
Resubmitting proposed amendment to city council due to 
failure to publis h notice...... ........ ............. ........... .......... .............. 88 

Corrupt Practices 

Cir culars- Open letter- Distribution ................... ........... ............... . 49 
Contributions-Corporations ....................... ........ ............................... 50 
Town meeting-During hours of annual town meeting any 

elector or member of town board may express opinion on 
question whether place of meeting should be changed........ 61 

Violation-Procedure to annul nomination... ......................... .......... 44 

Filing 
State senators- Filing for nomination in 1948 not a uthorized 

where there is no vacancy.......... ........ ................ ............. ............. 62 
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ELECTIONS 

Judges and Clerks 
Additional- Providing for s pecial judges and clerk for general 

election ___ .. ........ ................... ......... _ .. __ .... ........ .............. __ ........... ... .. 63 
Candidate-Should not act as judge of elec tion at annual town 

meet ing ............................... ....... _ .. __ ._ ..... ...... .. ..... _ .... ____ ............. 64 
Compensation- In towns, fi xed a t town meeting-When no 

compensa t ion fixed, none can be paid, but such compensa­
tion may be paid when authorized at n subsequent town 
meeting ............. ..... ..... ___ ..... ... ..................... ................ .. ........ ..... ... 55 

Hours-Special Election .. ___ ....... ...................... ..... ............. ........... 58 
Tully sheets- Challengers-Certificate of judges of election­

Challengers may not interfere with judges and clerks in 
counting ballots ..... ..... .. ................. ..... .. .......................... .... ...... ... 56 

Local Option 
Petition- Signers- Withdrawal .............. ......... ...................... ........ ... 62 
Vi1lnges-May be held in any year in which proper pet ition is 

fil cd within required time......................................................... ... 61 

Municipal Liquor Stores 

Establishment-. 
Initiative provision in city char ter permitting people to 

vote on question .. ......... .. ............................. .... ........ .............. 66 
Profits-Pledge of must be authorized at general or special 

election called for that purpose-Words Ilgeneral election" 
mean annual village election................. ......... ......... ........... 68 

Political Parties 

Party name-Use of by other than parties having legal status 
in Minnesota- Socialist party candidates may appear on 
general election ballot only by nomina ting pet ition- Accep­
tance of such nominating petit ion by secretary of state 
us ing political designation I'Socialis t Workers Party"...... .. 67 

School Districts 

Consolidat ion- Reorganization- When consolidation of several 
school districts, including two or more maintaining g raded 
elementary or high schools, special election should be held 
for officers of new consolidated dis trict....... .. ........ .................. . 31 

Special 

County auditor- Delivery of election supp1ies to precincts 
-Count y auditor receives no additional compensa t ion and 
no mileage for delivering ballots to precincts... .... ................ 59 

Procedure-To create a special election and assessment district 
- Ballots-Judges and clerks- Hours .. ................................. . 58 

Submiss ion- New or amended charter- Special election may 
be held on same day as s tate primary election.............. .......... 92 
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EMINENT DOMAIN 

Athletic field- Is based upon necessity. __ ..... ... ........ ....... __ .............. 36 

G 

GAMBLING AND LOTTERIES 

Enforcement-Duty of officers- Punch boards-Dice-Dice box 
- Bank night-Ticker tape-Merchandise wheels- Blanket 
stands .................................. .... ................ ....... .... ................... ....... _. 25 

Lotteries-
Bank night-Prizes-Drawings-Raffles-Horse racing­

Basketball concession-High striker-Hoopla- Vari-
ous operations considered ......................... _........................ .. 26 

Not a lottery for owner of store to g ive away a prize to 
holder of winning ticket where no consideration paid­
Giving of prize as a matter of advertising by operator 
of on sale liquor store.................... ......... ................... ......... 27 

GAME AND FISH-See "Conservation" 

GOVERNOR-See "Stata" 

H 

HIGHWAYS-See "Municipalities" 

HOUSING AND REDEVELOPMENT 

Authorities- Disbursement of tax proceeds by county treas-
urer ...... .................... ........... ........ ............. ...................... .................. 235 

Cities- Maintaining housing for veterans without profit ............ 206 
Conveyance of tax-forfeited land-held under conditional deed 

effects reversion ............................... ...... ..... ..... .......... ................... 230 

Homestead- Units of row housing owned by cooperative not 
homestead for tax exemption ...... ........................... ...... ............. 202 

Pcr capita tax- Limitation does not apply to levy of special 
benefit tax for housing and redevelopment purposes ............ 212 

Rcnt control- Regulations governing landlord and tenant­
Governing body may pass ordinance relating to housing 
alld federal acts not adequately covered by state ............. ....... 141 



ATTORNEY GENERAL 889 

L 
LABOR 

Collective Bargaining 

Certification of representative-Election- Majority of em-
ployees voting required .................. .... ............................. _ ... __ ..... .. 60 

Strikes 
Riot or law violation- Sheriff-Compensation ... ___ ......... .. 128 
Teachers- Salaries- Nonstriking teachers ........... ___ ... ...... ........... .. 38 

Workmen's Compensation-

Volunteer workers .. __ .... _ ..... ... .... ... __ ...... ......... ............. ........ ... . __ ... ..... ... 184 

LEGISLATURE 

Convention to revise- Constitu tional amendments ........... ............. 179 

Lobbying-Municipalities may not s pend public funds to induce 
favors fo" 81'Ca ........... _ ........................ .............. ............... ... .. .. .... ... 102 

State representative-QuaLifications- Residence-Change of 
residence within the boundaries of district-change of 
voting district ...... ........... ............................................................... 48 

State senators- Filing for nomination in 1948 not authorized 
where there is no vacancy..... ............... ........... ........................... 52 

LIABILITY 

County 

Tubercular patient-County's liability for care of r esident ........ 174 

Public Institutions 

Tort 

State employee-Not liable for injuries resulting from acts 
within scope of his employment-Volunteer workers can 
execute release from common law liability for damages but 
not workmen's compensation liability .................. ......... ...... ..... 184 

Ward discharged-State not liable for injuries to patient pro-
visionally discharged ... ........... ......... ........... .............................. .. 185 

Damages to owner of property ..... .. ......... ............. ............................. . 35 

Village 

Damages- Break in service pipe leading from water main to 
adjacent property- Village not liable without proof of 
negligence ................................................................................. .. ... 164 
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LICENSES 

Dance 
Boat-Dancing on deck- Boat navigating waters of county is 

licensed by county board-Such license not authority of 
licensee to sell within limits of village on lake-License 
l'cquired for compounding soft drinks but not for se1ling-
Public dancing place license ........................................ ........ __ ..... 74 

Liquor 

Clubs-
Licensee subject to regulatory prOVISIOns of state law a s 

to hours and days on which liquor may be sold..... ..... .. 63 
May not be issued for portion of year .... __ ..... .... ..................... 64 
Ordinance providing for issuance of licenses by casting 

lots ......... ........... ........................................ ....... ........ ............. 65 

Nonintoxicating Liquor 

On sale-3.2 beer licenses may be issued to proprietor of on sale 
exclusive liquor store ..... ... ... .... ............... ... ... .. ..... ............ 73 

Oil Station and Trailer Camps 

Town may regulate by ordinance .... . ....... ..... ................. 139 

Real Estate Broker 

Cities- Power to license under city charter ..... .................... .......... 140 

LIQUOR 

Intoxicating 

Elections-
Local option-ViUages-May be held in any year in which 

proper petition is filed within required time.................... 61 
Petition- Signel's- Withdrawal .............................................. 62 

Licenses-
Clubs-

Licensee subject to regulatory provisions of state law 
as to hour s and days on which liquor may be sold.. 63 

May not be issued for pOl-tion of year.................... 64 
Ordinance providing for issuance of licenses by cast-

ing lots ................................... .... .... ......... .................... 65 

Municipal stores­

Establishment-
Initiative provision in city charter permitting people 

to vo te on question.............................................. 66 
Newly organized village .............. .. ... ...................... 67 

Ii'unds-
Use of for musical entertainment.. ........... .. .. ................ ... .. 100 
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LIQUOR 

Profi!s-
Pledge of must be authorized at general or special 

election called for that purpose-Words "general 
election" mean annual village election ................... . 

Purchase-
Contract for deed- Payment out of profits.: ......... __ ..... . . 

Renting building-
Village cannot pay as rent percentage of gross receipts 

of store ...... ....... ........ ...... ... ..... .. .. ............ ....... .......... _. __ .. 
Public drinking place- Definition of ... .... .............. .............. ...... __ .. __ . 
Sales-

Habitual drunkard- Posted notice ................. __ .. .. ................ .... . 
Indians 

68 

162 

69 
70 

71 
72 

Nonintoxicating 

Licenses-

Tax 

On sale-3.2 beer licenses may be issued to proprietor of 
on sale exclusive liquor store....................... ........ ....... ...... 73 

Sale-
Boat-Dancing on deck-Boat navigating waters of 

county is licensed by county board- Such license 
not authority to licensee to sell within limits of 
village on lake- License required for compounding 
soft drinks but not for selling-Public dancing 
place license ... ....... ... .......................... ............ ............... 74 

Off sale-Hours .... ... ... ... ..................................... .... ............. . 75 
Public school- Closed-Sale within 1500 feet of... .. .............. ......... 78 
Sundays-Hours of sale--Village may adopt ordinance pro-

hibiting sale of beer on Sundays..... ............. 77 

Apportionment-
Auditor cannot take into account incl'ease in population of 
vil1age arising from annexation of new territory .......... ...... 226 
Money received by county goes into general revenue fund .. 227 
To be redistributed to towns in proportion to population.. 229 
Town board no authority to refuse its apportionment ... 228 

LOCAL IMPROVEMENTS-See "Municipalities" 

M 
MILITARY 

Soldiers and Sailors 

Bonus- Constitutional amendment .. ............ ... 182 
Records- Discharge- Certified copies . ...... ........... ...... .......... .......... 82 
Reserve officerS-Military leave without pay............. ................... 78 
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MILITARY 

Veterans' Benefits 
Housing- Cities- Maintaining and operating housing for vet­

erans without profit-Such property is free from taxation .. 206 
Tax-forfeited lands-

Sale--To veterans-What constitutes "cleared" land­
Limitation on amount of credit to be allowed-Rate of 
credit allowable 

Veterans' Preference 
Benefits- Period within which service will entitle ex-service­

men of World War II otherwise elig ible to benefits under 

234 

veterans' preference law .... _ ........ __ .............. __ ........................ _... 79 
Merchant marine- Member of not a veteran.............. ......... ......... 80 
Reduction of force- Transfer of departments............ ............... .... . 81 

MUNICIPALITIES 

Aeronautics 
Airports- County- Expenditure for to be paid from county 

general revenue fund- Transferring and borrowing of 
funds-Tax levy-Limitation- Warrants issued in anti­
cipation of tax collection- Levy may be made before July 
meeting ....................................... ............ .................................... ... 83 

Airport-Municipal1y owned- Portions of field leased for agri-
cultural purposes ............... ........ .................... ........... .................... 198 

Bids and Contracts 
Advertising- Counties- Population of less than 75,000 where 

contract exceeds $1,000 ....... ...... ....................... ....... .. .... .......... ..... 84 
Construction contracts- Liquidated damages for delay in con­

struction- Stipulation in contract for payment of certain 
sum per day for each day's delay in completing contract 
as liquidated damages ................... ............................ ...... .......... 85 

Contractor- Payment--Star ted work before contract awarded 
and completed work in accordance with its terms... ............. 86 

Engineer's certificate of completion of contract by contractor 
not conclusive evidence-Board must make final determina­
tion of completion of contract before contractor receives 
final payment ...................... ... .. ... ..... ........................ .. .............. ..... 12 

Public officers-Interested in- After officer's resignation is 
accepted, the firm in which board member was stockholder 
may submit a bid ....... ... .... ..... .... .................................... ............. 132 

Sale and distribution of electrical energy-May be modified, 
amended or abrogated by mutual consent---Basic rate--
Using part gas and part oil units .... ................................. ...... 152 

Villages-May contract with group of individuals for services .. 160 
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MUNICIPALITIES 

Bond Issue 
Club house-Constructing on golf course ...................... ___ ...... ......... 96 

Library- May delay construction for reasonable time after 
bonds are voted- May issue part of bonds for purpose of 
employing architect-May not use part of proceeds of first 
bonds sold to buy an automobile before building has been 
started _______________ ___ ____________________ ___ _____ ___ ________ . ____ ...... _______ ___ ._ .. _........ 97 

Recreational activities .. . __ ___ .. ............. ... _ .......... __ ._ .... __ .. ___ ...... ........ .... .. 34 
Schoolhouse site and buildings-AcQuisition- Submission of 

questions-Ballot-Form-Notice .......... .............. __ .............. .... 30 

Towns- Fire protection-For equipment, lands and buildings .. 149 

Depositories 

Counties- Designation-Approval of bonds and collateraL .. ... . 101 

Charter 

Adoptions-
Organization- Defective-Officers-De facto existence........ 91 

Amendments-
Proposed- Expending money out of current ~xpense fund 

to advise people as to provisions of.......... .. ........................ 87 

Submission-Special election may be held on same day as 
state primary election ........................................... .... ... ...... 92 

Submission-To voters at next election- Charter commis­
sion- Resubmitting proposed amendment to city coun-
cil due to failure to publish notice...................... ............... 88 

Taxation and finance-
Graduated income tax- Imposition of...... ....... . ... ........... . 89 
Newspaper-Tax of one per cent per copy............. ...... . 90 
When inconsist ent with State law.............. 192 

Civil Service-
Employees-Sick leave .................... ........................... ... .................... . 
Examinations-Police commission-Adoption of rules speci­

fying minimum and maximum age limits for promotional 

95 

examinations ..................................... .. ......... ... ........ .......... .. ........... 93 

Police-Powers of village council or president-Sus pension-
Physical examinations ................. ... .............. ........... .... .. ........... 94 

Drainage 
Attorney-Employment-Appeal from award-Powers of town 

meet ing ........................... ........... ................................................... . 2 
Ditch inspector-Compensation-Resolution appointing inspec-

tor should specify such compensation-County engineer 
may be appointed inspector............... ...... ...... ... ....................... ... 3 
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MUNICIPALITIES 

Establishment-
Appeal-Order establishing ditch is final where the board 

had j ur isdiction and no appeal therefrom is taken 
within t ime permitted by law ... _ ... .. _ ........... .. ...... .. 4 

Petition- Meaning of term "resident oWJler"._ 5 
Improvements-Tiling, enlarging and extending an existing 

ditch- New laterals ....... ........ ....... .. . __ """,_ 6 
lnjunction- To restrain unlawful drainage of lands not as-

sessed- Who are proper parties ............... 7 

Repait,s-

Finance 

Assessments-
Contribution by county where a ditch lies in more than 

one county- Tax-forfeited land ... ............... ____ .......... 8 
Judicial ditch- Repairs made before 1947 but assess-

ments not imposed upon lands to pay cost t hereof 9 
Omitted lands- Inclusion of added land ..... ...... ...... . 10 

Damages- Determining damages resulting from mainte­
nance- Original determination of damages before con-
s truction contemplates damage for all time 11 

Engineer's certificate of completion of contract by con­
tractor not conclusive ev idence- Board must make 
final determination of completion of contract before 
contractor r ece ives fina l payment.. 12 

Te n per cen t of cos t of construttion- Petition- Benefits... . 13 

Bond issue-

Club house- Const,"ucting on golf course.. ... 96 
Library bonds- May delay construction for reasonable t ime 

after bonds are voted- l\f ay issue part of bonds for 
purpose of employing architect- May not use part of 
proceeds of firs t bonds sold to buy an automobi le 
before build ing has been started 97 

Recreational activities- Public indebtedness- Means of 
rais ing money- Issuing warrants and orders payable 
from the operation of enterprise- Bond issue... 34 

Funds­

Appropriations-
Beyond statutory authority - When permitted -

Sheriff's expenses 98 

Boy Scout organi zation- May not appropriate money 
received from cigarette tax fund for .. ........... ....... ... 99 

l\1unicipalliquor s tores-Use of for free musical enter­
tainment in village- Not more than $500 may be 
expended annually ........... ....... .... .... ...... .......... . 100 
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MUNICIPALITIES 

• 

Firemen 

Water levels-Procedure to maintain-Functions of 
county board and commissioner of conservation­
Water supply- How obtained-Appropriation by 
county-Cost of project-How paid- Benefits as-
sessed and damages awarded ................ .. 15 

Depos ito ries­
Counties-Designation- Approval 

latera l ... ................. ......... ......... ... __ 

Expenditul'cs-

of bonds and col-
101 

Court house maintenance....... . . ___ ................. ................. 104 
Lobbying- May not spend public fund s to induce 

favol's for area ... ........... .. ......... . .......... ...... .. 102 
Locker plant-Village may not use public fund s fot' 

investing in 
TI'ansf crring funds . 

10:1 
104 

Firemen's r elief associations-
Pension- By-luws should provide for payment to widows 

and orpha ns of deceased firemen and not to lcga l heil's 147 
Service pension- Modification of which has been modified 

and paid monthly for five years........ ............. ......... . 148 
Transferring funds ... .. ...................... .. ..... . ................. ... 104 

Highways 

Cartway- Town line-Establishment ... ........ . 105 

Culverts- Roads outside of city limits-City may replace cuI. 
vert on road leading into city without city limits .............. .. 106 

Load l'estrictions- Power of local authorities to impose-\Vhen 
local authorities fail to act.. ............. ................................ .. ........ 107 

Motor vehicles-Registration .... ............. .. .. 
Reckless driving- Misdemeanor committed in city limi ts- City 

attorney to prosecute in municipal court and in district 

183 

court on appeal .. .......................... ... .......... ....................... . 28 

Housing and Ucdcvelollment 

Authorities- Disbursement of tax proceeds by county treasurer 235 
Conveyance of tax-forfeited land held under conditional deed 

effects reversion ............................ ..... ......................... ..... .... _ ..... . 230 
For veterans-Cities 4th class may maintain ..... ...... .................... 206 
Homestead- Units of row housing owned by cooperative not 

homestead for tax exemption .......... .. ............... ..... 202 
Per capita tox- Limi tation does not apply to levy of special 

benefit tax for housing and redevelopment purposes ............ 212 
Rent control- Regulations governing landlord and tenant­

Governing body may pass ordi nance r ela ting to housing 
and f edel'al acts not adequately covered by state .................... 141 
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MUNICIPALITIES 

Liability 

County-
Tubercular patient-County's liability for care of resident 

Public institutions-
State employee-Not liable for injuries resulting from acts 

within scope of his employment-Volunteer workers 
can execute release from common law liability for 
damages but not workmen's compensation liability .... 

Ward discharged-State not liable for injuries to patient 
provisionally discharged ._ ... _ .... ____ . ____ ....... __ .. __ ....... __ .......... .. . 

Tort--

• 

174 

184 

185 

Damages to owner of property ............. ... .. ........ ........ .... __ ..... . ____ 35 
Village-

Damages- Break in service pipe leading from water main 
to adjacent property- VilJage not liable without proof 
of negligence . __ . ___ ................................ ................................... 154 

Libraries-
Bond issue-May delay construction for reasonable time. ... 97 
Use of room in building .... ........................................ ......... ..... ..... 146 

Licenses 

Dance-
Boat-Dancing on deck- Boat navigating waters of county 

is licensed by county board- Such license not author~ 
ity of licensee to sell within limits of village on lake­
License required for compounding soft drinks but not 
for selling- Public dancing place license........................ 74 

Liquor-
Clubs-

Licensee subject to regulatory provisions of state law 
as to hours and days on which liquor may be sold 63 

May not be issued for portion of year................ ............ 64 
Ordinance providing for issuance of licenses by cas ting 

lots. ............ .... ... ..... ........................... ... ... ............... 65 
Nonintoxicating liquor-

On sale-3.2 beer licenses may be issued to proprietor of 
on sale exclusive liquor store........... .................. ................. 73 

Oil station and trailer camps-
Town may regulate by ordinance .......... ............ ... ................... ... 139 

Real estate broker-
Cities- Power to license under city charter ............................ 140 

Liquor 
Intoxicating­

Elections-
Local option- Villages- May be held in any year in 

which proper petition is filed within required time 61 
Petition- Signers-Withdrawal ........................... ............. 62 
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M UNICIP ALITIES 

Licenses­
Clubs-

Licensee subject to r egula to ry provisions of state 
law as to hours and days on which liquor may 

397 

be sold ................................. .............. ........... .......... 63 
May not be issued for portion of year ... __ .. ... ........... __ . 64 

Issuance--Ordinance providing for issuance of licenses 
by casting lots __ ................. ...................... __ ..... .............. 65 

Municipal stores-
Establi shment-

Init iat ive provision in city charter permitting 
people to vote on question................. ............... 66 

Newly organized village ..................................... ___ . ___ .. 67 

Funds-
Pledge of profits mus t be authorized at g eneral 

or specia l election caned for tha t purpose­
Words "g eneral elect ion" mean annual village 
election ................. ~ .......... . ........ ... ............ .... .. ......... 68 

Use of f or mus ical cntertainment. .............. ..... ....... .. . 100 

Purchase-
Contract for deed- Payment to be made out 

of profits ......... .... .... ............. .... ..... .......... ...... 162 

Rent ing of building-
Village cannot pay as r ent percentage of 

gross r eceipts of st ore.......... ........................ 69 
Public drinking place- Definition of....... ........... ............ .......... 70 

Sales-
Habitual drunkard- Posted notice.... ... ... .... ....... ............... 71 
Indians .................................... ....... ........ .......... .... ................ . 

Nonintoxicating­

Licenses-
On sale-8.2 beer licenses may be issued to proprietor 

72 

of on sale exclusive liquor store..................... .. ........ . 73 

Sale-
Boat- Dancing on deck- Boat navigating waters of 

county is licensed by county board- Such license 
not authority of licensee to sell within limits of 
village on lake-License required for compound­
ing soft drinks but not for selling- Public dancing 
place license .................. ....................... ....................... .. 74 

Off sale-Hours ....... ................................... ... .... ................... 75 
Public school- Closed- Sale within 1500 feet of... ......... 76 
Sundays- Hours of sale- Village may adopt ordinance 

prohibiting sale of beer on Sundays....... ................. 77 
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MUNICIPALITIES 

Local improvements-
Sewer- AssessMents-Corner lo t-Whether it can be as-

sessed again for another sewer ....... __ ... 108 
Streets-

Vacation-
Petition-City owner of property ... _ ....... ......... 100 
Reserving right to lay water and sewer main 110 

Locker plant-
Village may not use public funds to invest in ... ............. 103 

Offices 

Incompatible-
City councilman and county surveyor ...................... 111 
County commissioner-incompatible with duties of member 

of county school survey committee ...... ... ...... ..................... 112 
County supervisor of a ssessments and town clerk.. 113 
County welfare board member and town clerk. . 114 
Justice of peace and clerk of probate court............ 115 
Justice of peace and deputy regishar of motor vehicles.. 116 
Justice of peace or municipal judge and volunteer fireman .. 120 
Village-

Clerk and town supervisor of town in which village is 
located ....................... ... .................................................. 117 

Deputy clerk and president of village counciL ........ ...... 118 
Firemen disqualified from holding membership on 

police civil service commission ...... ............................. 119 

Officers 

Alderman-
Vacancy- Power of council to fill 

Assessor-
Assessment book- Delivery of books by auditor-City 

charter inconsistent with state law on subject of as-

121 

sessment inoperative in so tar as inconsistent.. ......... 192 

County-Office of county assessor may not be abolished and 
office of supervisor of assessments established until 
county assessor has been employed for two years ....... 195 

Village assessor-
Authority of village to furnish clerical ass istance..... 193 
May not be hired to perform clerical work upon 

assessor's records ... 194 
Attorney-

City- Prosecutions misdemeanor- Reckless driving. 28 
Town- Employment-Drainage proceedings .. ................. 2 
Town-May hire on monthly basis ..... ....................................... 133 
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MUNICIPALITIES 

Auditor­
County-

Election matters-
Candidate nominated in primary may not have 

name changed on general election ballot........ 43 
Delivery of election supplies to precincts-No 

additional compensation and no mileage for" 
delivering ballots to precincts ........ __ ... __ ... ..... ... .. 59 

No authority to omit name of nominee fr.om 
general election ballot because affidavit of 
disbursements discloses disbursements in ex-
cess of amount allowed by law._ ...... __ ........ ______ ... 44 

Tax rna tters-
Assessment book- Delivery of book by auditor­

City charter inconsistent with state law on 
subject of assessment inopera tive in so f a r 
as inconsistent ..... .. ................ ................ ... .... ... .... 192 

Ass ignment ce rtificate~Notice of expiration of 
time for redemption- Failure to collect cost 
of publication - Auditor personally Hable 
therefor to certificate holder .......... .................... 197 

Auxiliary forests- No authority to cancel tuxes 
which have attached prior to filing of cont ract 
for record ...... ....... ............. ....... .. ............... .......... ... 196 

Delinquent bills-Water pipes-Cost of rcpair­
No provision for filing a lien and certifying 
same to county auditor _____ ___ ______ ___ ________ 153 

Supervisor of Hssessments appointment.......... 195 
Tax settlement ..... ........... .. ... .......... 235 
Unsurveyed island- Duty to certify as to pay-

ment of taxes and to list same f or assess-
ment ........ ................... ............. . 224 

Boards-
Audit-Quorunl ........................ ........ .................... .. .. ... ....... ...... . 
Equalization-

Real property- Authority to ordel' changes in classi-
fication of .................................. .. . 

Reduction of aggregate a ssessment 
Rcview- VilJage council- Reassessments .................... . 

Clerk-

122 

190 
191 
193 

Custody of village books- Where to be kept. ................. 136 
Salary-Increase after fixed by council at beginning of 

t erm .. ...... ............ .. .......... ...................... ........... .......... ....... .... . 137 

Commissioners-
Expenscs-A ttending meeting called by commissioner of 

taxation ___________ ___ ______ __ _______________________________ ____________________________ 123 

Must pass on each individual tax refundment application .. 232 
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Constable­
Deputy- Appointment 

Coroner-
Autopsy- Right of coroner to hold-May require autopsy 

where there is reasonable ground for suspecting that 
death may have been caused by a criminal act-Con-

134 

sent of next of kin not required ................ __ ... __ .. __ ............. .. 22 

Council---..:.Village-
Authority- Removal of buildings-Ordinance prescribing 

moving of buildings along streets ......... ... .. .... ................... 138 
Board of Review- Reassessments .................... . 193 

De Facto-
Charter organization- Defective .. __ ..... ..... ... ..... ... ............. ....... 91 

Ditch inspector-
Compensation-Resolution appointing inspector should 

specify such compensation- County engineer may be 
appointed inspector ... ....................... ............. ..... ........... ...... 3 

Planning and zoning commission-
Where no definite term fixed by law, officer holds at 

pleasure of appointing power ............... ... ........... ............... 135 
Register of deeds-

Books- Numerical l'egister and reception book-Consecu-
tive index .. ........................ .................... .. __ . __ .. _ ..... 124 

Deed-Certificate of payment of taxes on deeds offered for 
recording- May have deed certified unless there are 
taxes accrued since repurchase under installment plan 23 1 

Veterans- Certified copies of discharge .. . 82 
Recording-

Chattel mortgage- Receipt for may be contained in 
body of mortgage or may be endorsed thereon or 
attached thereto ....................................... ..................... 125 

Plats-Not recorded by May first....... ..... .... 225 
Plats- Proper acknowledgment required to entitle plat 

to record .................... ... ................................ .............. 126 
Hegish 'ar of titles-

Seal- May not be affixed upon certificates of title by 
printing ..... ............................................. ................... ............ . 127 

Sheriff-
DeputY'­

Appointment­
Compensation-

In event of riot or impending violation of law 
caused by strikes- Fixed by judge of 
district court ...... ............................ .............. ] 28 

Where fixed by order of court, such deter­
mination is binding upon county board­
Court order may be reviewed by certiorari 129 
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Expenses-
Attending law enforcement conference called by gov-

ernor . __ ... __ . ___ ._ .............. ........... ___ .. _ .. _ ... ... ...... .. ....... ........... 130 
Beyond statutory authority- When permitted ..... .. ....... __ 98 
Transporting convicts from county where convicted to 

recept ion center of youth conservation commission 131 
Tt'ea surer-

Disbursement of t ax proceeds ............. __ ..................................... 235 
Welfa re b031'd member~A lso see "Social Welfal'c"­

Contracts- Interested in- After officer 's resignation is 
accepted, t he firm in which board member was stock-
holder may submit a bid ....... ............ ... ___ .. ___ ............. .. __ ..... 132 

Welful'e worker-
Has right to inspect birth records in office of clerk of 

district court wit hout payment of .any fee by the 
county except in cases where an order of court is 
necessary ....................................................... ............ ...... ... .... 167 

Ordina nces 

Cemetery lot- City without power to assess ................................... 189 
License-

Bulk oi l stations a nd trailer camps- Town may regulate by 
ordinance .......................................... ............ .. .. ..................... 139 

Real estate broker- Power to license under city charter .... 140 
Hent contro l- Regulations governing landlord and t enant­

Governing body may pass ordinance relating to housing 
and f ederal acts not adequately covered by sta te ......... ...... ... .. 141 

Stl'eets- Benches- P lacing of for convenience of persons await~ 
ing f or bus 01' ca r ................ .............................. ................. ........... 142 

Streets- Moving bui ldings a long ............................... ......................... 138 
Sundays- Hours of sale- Village may adopt ordinance pro-

hibiting sale of beer on Sundays....... ................. .. ........ .. ........... 77 
Zoning-

Build ing permits- Fees . .. .............. .. .................. ........ .. . 143 
Owner- Change of zoning- Where state owns a f ee t itle 

(Note-Opium 144 withdrawn) ........................... ... ....... _._ .. 144 

Planning and zoning commission- Where no definite term 
fi xed by law, officer holds at pleasure of appoin ting 
power 

Public Buildings 

Doors t.o swing out.ward- Act does not apply to banks, r es taur-

135 

a nts, or retail stores ..................... .. ............................. ........ .... ... 145 
Lib"ary- Power of county library board to control usc of room 

in library building ............................... ........... .. ... ....... ............ .... 146 
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Public Records 
Examination- Birth records _._._ ......... _ ..... . ___ . __ ............ .... ........ _ ......... 167 
Destruction of ....................................................... ..... ........................... 29 

Public Sa fety 

Firemen's Relief Associations-
Pension-By-laws should provide for payment to widows 

and orphans of deceased firemen Hnd not to legal heirs 147 
Service pens ion- Modification of which has been modified 

and paid monthly for five yenrs ........................ ............... __ . 148 
Fire pl'otection-

Towns- Bond issue- For equipment, lands and buildings .... 149 
Villages- May contract with group of individuals for serv-

ices ..... ... ... .......... ..................................................................... 150 

Police-
Police commission- Adoption of rules s pecifying minimum 

and maximum age limits ...... ......... ...................... .. ............. 93 
Suspension- Physical examinations ... ........... ......... ................. 94 

Public Utilities- Also see Hpublic W orks" 

Commissions- Adjoining villages-Joint opel'ation of water 
utility ........................ ..................................................................... 151 

Contracts- Sale nnd distribution of electrical energy- May be 
modified, amended or abrogated by mutual consent-Basic 
rate-Using part gas and part oil units ..... ........................... 152 

Delinquent bi lls-Water pipes- Cost of repair- No provision 
f or filing a lien and certifying same to county auditor ...... .. 153 

Liability- Damages- Break in se rvice pipe leading from water 
main to adjacent proper ty- Village not liable without proof 
of negligence .............. .. ..... ......................................................... 154 

Municipally owned Jight and power plant-Light and power 
lines located in another municipality ...... ......... ......................... 205 

Water tower- Attachment of radio transmitter facilities 160 

Public Works- Also see "Public Utilities" 

Garbage collection- Cast- Assessment against individuals­
May not be assessed against property and spread on gen-
eral tax rolls ........................... ... .................... ................. .. 155 

Sewers-Rental- Water, lig ht, power and building commis­
sion- Sewer connections with electric plant and public 
buildings under jurisdiction of commission ............. ............... 156 

Water s upply- Wells-Manner of financing cost ........... .............. 157 

Real Properly 

Cemetery lot-City without power through ordinance to assess 
unused part of cemetery 10t for lo t maintenance and to tax 
machinery for col1ection of assessment through sale ... ..... 189 
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Cemeter y-Gravel pit-Upon separation of village f rom town, 
cemeter y owned by towns hip may be sold, reser ving buria l 
rights t herein for towns- Property owned by town a nd 

403 

upon village separat ion from town may be sold .... __ ... __ ... 158 
J oint ownersh ip-Coun ties and villages- May not jointly ac­

qu ire and own rcal estate for village li se as fire ha ll and 
counly use f or hous ing r oad patrol and equipment ........ .. .. 159 

Lease- Water tower- Attachment of radio transmi tter fac ili-
t ies _ .............. _ .. ....... ......... .................... ____ .. __ ............. ................. ... __ 160 

Public squa re- Title to ............. ......... ... __ .............................. ..... .... _ .... 161 
PUl'chase- Municipall iquor stor e- Contract f or deed- Payment 

to be made out of profi ts ar ising from operat ion of store .. .. 162 

Tnxation- Also see subject "Taxa tion" 

Cit ies- Acquiring , mainta ining and opera ting housing for 
veterans wi t hout profi t-Such p roperty is free f rom t axa-
tion ...... ........ ........................... ......... ............... .. ......................... 206 

Munic ipally owned ligh t a nd power plant-Light a nd power 
lines located in a nother municipali ty .......... ............................ 205 

Vil1ages- Pl'oper ty- Whether immune from taxation if ac-
quired prior to extension of taxes ................................ ... ....... .. 207 

Towns 

Car t ways-
Town line- E stablishment 

Fire protection-
................................. .. .................... 105 

Bond issue-For equipment, lands and buildings ..... ............... 149 

Meetings-
Ballots- Spoiled- Should no t be included in determining 

change of town hall s ite r equiring two-thirds of the 
vote cast .. .. ... ................. .. ................... ........... ... ..... 4] 

Candidate- Should not act as j.udge of elcction... ............... .. 54 
J udges- Compensation- When no compensation fixed, none 

can be paid, but such compensation may be paid when 
a uthorized a t a subsequent town meeting.................... 55 

Place-During hours of annua l town meeting any elector 
or member of town board may express opinion on 
question whether place of meeting should be changed 5 1 

Officers-
Attorney- Authorit y to employ ..... .................. .. ... .................... 2 
A ttorney- Town board au thori ty to h ire an attorney on 

monthly bas is .......................................................... . ... . 133 
Constables-Deputy-Authol' ity of town constable to a p-

point deputy .................................. ...... ............. ..... ... . 134 
Pla nn ing and zoning commission-'Whcre no defini te term 

fi xed by law, officer holds a t pleasure of appoint ing 
power ................. ......... ..... ................................ ...... .... .. .......... . 135 
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Real property-
Cemetery- Gravel pit-Upon separation of village from 

town, cemetery owned by township may be sold, re­
serving burial rights therein for towns- Property 
owned by town and upon village separation from town 
may be sold ... ....... ................... ................ ..... ................. ........ . 158 

Tax money-

County's share of liquor tax to be redistributed to towns 
in proportion to population- County's share of cigar-
ette tax to be retained by county .................................... 229 

E xcise tax- Distribution of proceeds by county to town­
Town board no authority to refuse its apportionment .. 228 

o 
OFFICERS- See uMunicipalities" and "State" 

OLD AGE ASSISTANCE-See "Social Welfare" 

ORDINANCES 

Cemetery lot-City without power to assess ..... __ ........ .... ....... ..... . 189 

License-
Bulk oil stations and trailer camps- Town may regulate by 

ordinance .. .................... ......... ....... ..... .. .. .............. .. ... ..... ......... 139 
Real estate broker- Power to license under city charter .... 140 

Rent control-Regulations governing landlord and tenant­
Governing body may pass ordinance relating to hous ing 
and federal acts not adequately covered by state .................... 141 

Streets- Benches- Placing of for convenience of persons wait-
ing for bus or car .... .................. .................................................. 142 

Streets- Moving buildings along ................... ............................... .. 138 
Sundays-Hours of sale-Village may adopt ordinance pro­

hibiting sale of beer on Sundays.... ...................... .................. 77 

Zoning-
Building permits- Fees ...... ........................... ............................. 143 
Owner- Change of zoning-Where state owns a f ee title-

(Note-Opinion 144 withdrawn) ........................... .... ......... 144 

Planning and zoning commission- Where no definite term 
fixed by law, officer holds at pleasure of appointing 
power ...... ............ .................... ............................. ................ . . 

POLICE-See "Public Safety" under uMunicipalities" 

135 
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POOR-See "Social Welfare'l 

PUBLIC SAFETY { 

PUBLIC UTILITIES { 

PUBLIS WORKS 1 
See "Municipalities" 

RECORDING ( 

REGISTER OF DEEDS 

REGISTRAR OF TITLES \ 

RELIEF- See "Social Welfare" 

R 

See "Officers" under "Municipalities" 

RELIEF ASSOC]A1'10NS~See HMunicipalities" 

RENT CONTROL-See "Housing and Redevelopment" 

ROADS- See " Municipalities" 

s 
SCHOOLS-See "Education" 

SH EH.IFF - See HMunicipalities"- I'Officers" 

SOCIAL WELFARE 

Children 

Aid­

Dependent---
Children of divorced parents whose father has an 

estate under guardianship in excess of $300 in 

405 

cash not eligible ....... ___ ............ ____ ... _____ ..... ___ ....... _______ .. _. 163 
Continued absence from home-Whether warrant for 

abandonment prerequisite in all cases _____ ............. .. 164 
Grants to dependent chi ldren who are living with rela-

tives-Effect of Federal Social Security Act ... ...... 165 
Illegitimate-

Funds paid by father for support and maintenance belong 
to child even after adoption .............................................. _. 166 
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SOCIAL WELFARE 

Mentally Ill- See "State-Public Institutions" 

Old age assistance 

Applicant-Birth certi ficate-State does not require applicant to 
attach to his application certi fi ed copy of birth record­
County welfare worker has right to inspect birth records 
in office of clerk of d istrict court without payment of any 
f ce by the county except in cases where an order of court 
is necessary _______ ._ .... _____ ....... ___ .. ___ ............................... ...... ............. 167 

Lien-
Cer ti ficate of ass istance must be filed pl'ior to death of old 

age a ssistance recipient ... .. .............. ................................. 168 
Foreclosure- Redemption f rom .............................. ... ... ............ 169 
Priori ty- Cla im of children- Stat ute of limitations-

Rights of volunteer in payment of taxes ...... ........ .......... 170 
Recip ient-

Is not entitled to assistance during period he is con-
fined in county jaiL ............ ... ................................ ...... 171 

Real estnte purchased on contract--Facts stated ins uf­
ficient to deprive wife of purchaser of her right to 
old age a ssistance when in need ............. ................... 172 

Public J nstilutions- See HState" 

Sanatorium 

Admission- Eligibility requirements- Person inelig ible may be 
r eceived on application of director of social welfare ............ 173 

Tubercular patient--Cou nty's liability f or care of res ident ........ 174 

\Yelfare Board Member 
Contl'acts- Interested in- After officer 's resignation is accep­

ted , t he firl11 in which board member was stockholder may 
submit a bid ........ ...................... ... ......... ... .. ........................... .......... 132 

County welfare worker-
Has l'ight to inspect birth records in office of clerk of 

district court without payment of any fees by the 
county except in ca ses where an order of t he court is 
necessary 

Youth Conservation 

Appoin l mcnt-l\'l cmbcrs 
Commitments-

Administra t ion- Penal insti tutions ............ .......................... .. 
A ppeals- Order suspended ....... .................... .. ........ __ ........ ... . 
Indian offenses- No authority to accept commi tments from 

court 
Recrcational activities .... .... .. ..... ............ ...... ................... ... .. ............ . 
Tra nsport ing convicts from county wherc convicted to l'ecep-

167 

L78 

17 
H ) 

18 
175 

tion center .............................. . __ .... ....... ............................ ............ 131 
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STATE 

Appropriation 

Livestock sanitary board- Amount appropriated for paying in-
demni t ies may not be used for any other purpose ..... .......... 176 

Rewards and bounties- Wolf need not be killed in county of 
payment ......... .......... .. __ ... __ __ . ______ . ___ .. ___ . ____ . _______ ...... 188 

Com missions 

Notary public- Reside nee- Change of ............. . .............. 177 
Youth conservation- l\fcmbers-Appointment-Qualifications .. 178 

Constitution 

Amendment-Convention to revise .... ___ .. __ 179 
Amendment-Soldie rs Bonus-Governor's proclamation .. ... __ 182 

Works of internal improvement-For the promotion of public 
health , public safety and general welfare are not pro-
hibited .. ....... .. ... ....................................................................... ..... 180 

Lands 
Indian allotments- Infants- Date of attaining majority .. .... ..... . 181 

Officers 

Governor- Proclamation- Constitutional amendment announc­
ing passage of bonus amendment--Full and complete text 
of amendment to be included in proclamation and to be 
filed with Secretary of State- Need not be published by 
paid legal advertisement ............................................................ 182 

Secretary of State--Registrar of motor vehicles-Registration 
and notarial fees...................................... 183 

Public Institutions- Also see "Social Welfare" 

Liability-
State employee not liable for injuries resulting from acts 

within scope of his employment--Volunteer workers 
can execute release from common law liabili ty for 
damages but not workmen's compensation liability ... ... 184 

Wa rds-
Discharged-State not liable 

visionally discharged 
Mentally i11-

fo r injuries to patient pro-

Commitment--
Court no authority to authorize payment of fees 

to guardian ad litem in proceeding to com­
mit a minor as mentally ill or feeble-minded­
Court can appoint same person as guardian 
ad litem and attorney in proceeding to com-

185 

mit a minor .......... ............................................... ... 21 



408 BIENNIAL REPORT 

STATE 

TAXATION 

Maintenance-. 
Home school for boys-Inmate transferred from 

to mental hospital-County which makes com­
mitment must pay the state $10.00 per month 186 

State's claim for reimbursement from estate ....... . 187 

T 

Assessment-

Cemetery lot-City without power through ordinance to assess 
unused part of cemetery lot for lot maintenance and to tax 
machinery for collection of a ssessment through sale ...... ___ ... 189 

Ditch-Repair- Tax-forfei ted lands ___ .. __ .... __ .. ___ ...... __ ... __ .... ........ __ ... 8 

Ditch-Judicial- Repairs made before 1947 but assessments 
not imposed upon lands to pay cost thereof. ___ . __ .. .............. ..... 9 

Garbage collection-Cost-Assessment against individuals­
May not be assessed against property and spread on gen-
eral tax rolls .. ................................. ........... ........... ....... ................. . 156 

Reduction of aggregate assessment ............... ...................... ............. 191 
Sewer- Corner lot--Whet her it can be nssessed a gain for 

another sewer ........................... ....... ..... .... .. ...... ................ ...... ..... .. 108 
Unsurveyed island-County auditor-Duty to certify as to pay-

ment of taxes and to lis t snme for assessment ..... ..... .............. 224 
Water levels- Procedure to main tain- Functions of county 

board and commissioner of conservation- Water supply­
How obtained- Appropriation by county- Cost of project-­
How paid- Benefits assessed and damages awarded.......... .. 15 

Assessor 

Assessment book- Delivery of books by auditor- City charter 
inconsistent with state law on subject of assessment 
inoperative in so far as inconsistent .......................... ........... ... 192 

Clerical work- Authority of village to furni sh ..... ........ .............. 193 
County-Office of county assessor may not be abolished and 

office of supervisor of assessments established until county 
assessor has been employed for two yenrs ................... ............. 196 

Village assessor- May not be hired to perform clerical work 
upon assessor's records .......... ................................................. .. .. 194 

Cancellation 
Auxiliary forests- County auditor no authority to cancel taxes 

which have attached prior to filing of contract for record ... . 196 
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TAXATION 

Cigarette and Liquor Tax 
Apportionment-

Cigarette tax and liquor tax- To villages-Auditor cannot 
take into account increase in population of village 
arising from annexation of new territory ..... ..... ....... _____ .. 226 

Cigarette tax-Money received by county goes into general 
revenue fund .......... ___ ........ .. ___ . __ ... __ ..................... ....... ____ ....... . 227 

County's share of tax to be redistributed to towns in pro­
portion to population-County's share of cigarette tax 
to be retained by county ........... .. ____ . ____ ... __ ... ............... ....... 229 

Distribution of proceeds by county to town-Town board 
no authority to refuse its apportionment ...... .... ...... _ ......... 228 

Fines- Disposition- Fines imposed for criminal offenses 
against cigarette tax law should be remitted to county 
treasurer .............. ............... .................................................. 20 

May not appropriate money received from cigarette tax 
for Boy Scout organization ............... ........ _..... .......... ......... 99 

Delinquent 
Assignment certificate-Notice of expiration of time for re­

demption- Failure to collect cost of publication- Auditor 
personally liable therefor to certificate holder.. ........ 197 

Equalization-

County board of-
Real property-Authority to order changes in classifica-

tion . of ........ .......... ...... ......................................... .......... .......... 190 
Reduction of aggregate a ssessment ................... ..... ............... ... 191 

Village Board-
A uthority to review assessments ................ ....... ......................... 193 

Exemptions 
Airports- Municipally owned and operated-Portions of field 

leased to private parties for a gricultural purposes.. 198 
Church property-

Parsonage-
Dwelling house formerly used as parsonage sold to 

private individual- Lot retained to be used as 
part of church grounds-Lot entitled to exemp­
tion- Dwelling house assessable as personal 
property ......... .......................................................... .. ..... 199 

Jointly occupied by pastor and renters............. 200 
Newly purchased- Old parsonage still occupied by 

pastor ................................... .. .. ....... ..... ........................... 201 
Estate- Under guardianship .......... ................................ .................... 187 
Homestead- Housing and redevelopment authority- Units of 

row housing owned by cooperative not homestead for tax 
exemption ..................................................................... ... ... ........... 202 
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Public property-
County historical society-Property of........................... 203 
Farm property received by city as gift with condition that 

r evenue therefrom be expended for park purposes ........ 204 
Municipally owned light and power plant-Light and power 

l ines located in another municipality ..................... ........... 205 

Real property-

Acquisition-
Cities - Acquiring, maintaining and operating 

housing for veterans without profit--Such 
property is free from taxation........... ... . 206 

Villages- 'Vhether immune from taxation if ac-
quired prior to extension of taxes ......... .... __ .. . __ 207 

Railroads- Gra nted lands owned by railroads........ 208 
School buildings- School closed- Buildings and grounds 

leased as living quarters ... .. ........ ......... ............... ......... ....... . 209 
Social corporation- Recreational center for members and 

families of Brotherhood of Lutheran Churches ...... .... .. 210 

Homestead 
Classification- Undivided interests owned by minor heirs not 

occupying property . . ............ ......... ........ .......... . 
Units of row housing- Owned by cooperative ............. . 

211 
202 

Income 
Graduated income tax- Imposition of ...... ..... .... ... . 89 

Levies 
Airports- Limitation- Warrants issued in anticipation of tax 

collection- Levy may be made before July meeting.. 83 
Per capita tax- Limitation does not apply to levy of special 

benefit tax for honsing and redevelopment purposes 212 

School districts-
Change of boundaries of district to absorb adjoining dis­

trict does not affect tax levy in district absorbed not 
certified to county auditor........... .............. 37 

Emergency tax anticipation certificates issued for fiscal 
year of which begins July 1 and ends June 30 in the 
calendar year may include a sum sufficient to retire 
warrants issued .t hat year ...... ...... ........................................ 213 

Independent school districts- Board manager of business 
and finances, including levy of taxes and disbursement 
of funds . .... ..... .... ........... ..... ........ .. ..... ............ .... ................... 33 

Rate-Agricultural lands for school maintenance-Not to 
be added to rate fixed by county for tuition and trans-
portation .... ................ .............. ............. .. ..... 214 

Tuition of pupils l'esiding in the county in a district where-
in no secondary school is conducted ....... ........ ............... ...... 216 
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Newspapers 
Tax-Charter amendment 

Personal Property 

Delinquent-Distress of personal property in collection of per­
sonal property taxes- Warrant authorizes seizure of prop-

411 

90 

erty belonging to person charged with taxes ....................... . 216 

Household credit-
Nonresidents occupying lake cottages during summer 

months ....... ... ........... .. .... .. .... .......................... ......................... 217 
Other than class 2 property .. ... ..... .... .. ..... ........... ... ............... ...... 21 8 
Physicians employed at state institutions .......................... __ ... . 219 

Situs-

Building contractor having registered office in village but 
p lace of business in adjo ining township......... 220 

Custom threshing machine-Temporarily outside state ... .... . 221 
Farm in two school districts ...... ..... .. ... ............. ................... ... ... 222 
Grain- Livcs tock- Machinery ........... ........ .... ...... .... .. .. 222 
Manufacturer- Lime and rock crushing business.. 223 

Real Property 
Classification ....... ................. ...... . .......... ................ ..... ....... ........... .. ....... 190 
Unsurveyed island-County auditor- Duty to certify a s to 

payment of taxes and to list same for assessment ...... .. .... ... 224 
Valuation and classification- Plat not recorded by May 1.. ........ .. 225 

Tax-Forfeited Lands 
Conveyance-Housing and redevelopment authority- Convey­

ance of tax-forfeited land held under conditional deed 
effects reversion ..... ... ... ........... ....... .... .... ... ............ ......... .. ....... .... 230 

Deed- Certificate of payment of taxes on deeds offered for 
recording- May have deed certified unless there are t axes 
accrued since repurchase under ins tallment plan.. 231 

Lien- Contribution by county where a ditch lies in more than 
one county ..... ..... .... .... ... ....... .. ....... .......... ........... .. ... ... .. .... ........ ..... 8 

Repurchase-

County board must pass on each individual a pplication.. . 232 
Refundment--Purported repurchases nullity- Lands should 

be offered for sale as prescribed by law- Pa yments 
on repurchase contract may be refunded-Taxes paid 
may not be refunded ...... ........... ........ .... .... ............. ..... ..... ... . 233 

Sale- To veterans- What const itutes "cleared" land- Limita-
tion on amount of credi t to be allowed- Rate of credit 
allowable .... ............... ........... ....... .......... ...... ..... ..................... ......... 234 
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Tax Money 
Apportionment--

Cigarette tax and liquor tax- To villages- Auditor cannot 
take into account increase in population of village 
arising from annexation of new territory...... .. ...... 226 

Housing and redevelopment authorities- Disbursement of 
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