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To His Excellency, 

Honorable Harold E. Stassen 

Governor 

Sir: 

In compliance with statutes relating thereto, I herewith transmit the 
report of this Department for the biennium 1939·1940. 

December 31, 1940. 

Yours very truly, 

J. A. A. BURNQUIST, 
Attorney General. 
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Lorenso A. Babcock ........ ........ ..... .... .... .............. .. . June 1, 1849, to May 15, 1853 
Lafayette Emmett ........... ........ .. ...... .... .................. May 15, 1853, to M.y 24, 1858 

Charles S. Berry .. 
Gordon E. Cole ... .. . 
William Colville ..... . 
F. R. E. Cornell ...... . 
George P. Wilson .. 
Charles M. Start ..... 
W. J. Hahn .. .... . 

STATE 

. .... M.y 24, 1858, to Jan. 2, 1860 
. ... Jan. 4, 1860, to Jan. 8, 1866 

. ... J an. 8, 1866, to Jan. 10, 1868 
............................. .......... Jan. ]0, 1868, to Jan. 8, 1874 

. .. .. .... Jan. 9, 1874, to Jan. 10, 1880 
. ......... .. .Jan. 10, 1880, to Mar. 11, 1881 

. .. Mur. 11 . 1881. to Jan. 5, 1887 
Moses E .. Clapp.... ................... . ..... Jan. 5, 1887, to Jan. 2, 1893 
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W. B. Douglas...... . ... .. Jan. 2, 1899, to Apr. I, 1904 
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George T. Simpson .... ........... Jao. 4, 1909, to Jan. 1, 1912 
Lyndon A. Smith ....... ___ .. .. ....... ___ ....... . ...... Jao. 1, 1912, to Mar. 5, 1918 
Clifford L. Hilton... ...... ... ..... ... . ..... .... ..... .... . . Mar. 8, 1918, to Dec. 30, 1927 
Albert Fuller Pratt... ........................ .. ... Jan. I , 1928, to Jan. 28, 1928 
G. A. Youngquist.. .......... .. ............ ..... .. ..Feb. 2, 1928, to Nov. 19, 1929 
Henry N. Benson.. . ................ . Nov. 20, 1929, to Jan . 3. 1933 
HHITY H. Peterson .. .. ............ ..... ...Jan. 3, 1933, to Dec. 15, 1936 
William S. Ervin ....... Dcc. 15, 1936, to Jan. I, 1939 
J. A. A. Burnquist ............... Jnn. I, 1939, to 
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UNITED STATES AND MJNNESOTA SUPREME COURTS 

DOCKET CASE ACTION DECISION 
4316 

4607 

4731 

4960 

Illinois Central Ry. Co. GI'OIIS Earnin8'8 Tax ...... .•• 809 U . S. 167, 696 
84 L aw ed. 878 

Nat!. Tea Co ............................................. Chain S tore Tax .. 

Duluth. Miasabe I: N orthern Ry. Co. 
and four . other eases .................... .... F ranehit e Tax. __ 

Wm. B. Geery ... .. ......................... In come Tax .. 

........ ;~~ It ~~8661 
84 Law ed. 671 
286 + 860 
294 + 230 

. 3 11 U . S. 719 
86 L aw ed. 846 
292 + 401, 407, 411 

.. 807 U . S . 648 
S3 Law ed. 778 
282 + 673 

:g~f} Pills bury Academy .................... .. 
283 + 614 

...... TAX Exemptio n . . ........ 308 U. S. 606, 684 
84 Law ed. 65, 101 
283 + 727 

Pe~onality 309 U . S . 270 6389 Pearson v. Pearson ...................... _ ... ... P .sychopath lc 

5862 L enihan v. Trl-State Telephone Co •.... Ra tes 

5S8.f U . S. v. Appalachian Electric Power 
Co. (42 States joined in oppolJin~ 

84 Law ed. (77 
287 + 297 

.. _.3 11 U. S. 711 
86 Law ed. 280, 394 
293 + 601 
295 + 611 

the a ppeal o f the U . S .) .. .. U . S. Jurisdictio n , Navi-
gable W atel'll . .............. _. 309 U. S. 270 

86 Law ed . 20 1 



DOCKET CASE 

SUPREME COURT MINNESOTA 

A CTION DECISION 
4125 
41 395 
5059 
5069 
5088 
5113 

Trl-State Tel. Co.__ ....•...•.......•...• RatC'S .......... . 284 + 294 
Herman Fechner ............... _ ............. ____ . Guardianship ... . ........ 296 + 573 
Soo St. Marie Ry. Co .........•.•..•••...••....... Track C learance ............... 286 t 303 
John M. Huahes ...................................... Income Tax........ . .. 292 194 
Colberg v. Optom etry Doard .............. In junction ........... . ... 286 806 
First & Am. Nat!. Bk., Duluth , Wm. 

J . Conan E state ..................... __ ........... Construction of Trull t . . 29:1 + 695 
5 168 Duluth Bd. of Education v. State 

5172 
5 188 
5213 
5214 
5221 
5228 
623 1 
6243 
6295 
5303 
6307 
6311 
6331 
5332 
5338 
53419 
5350 
5355 
5360 
5368 
5395 
5397 
5398 
54101 
6436 
5437 

6440 
5465 
5461 
5 4162 
5470 
5480 
5&05 
5506 
5619 
5528 
5529 
5636 
SUO 
&558 
6&77 

5589 
5594 
15699 
6602 
56041 
&608 

Board ................................................. Income Tax Fu nds Dils_ 
t r ibutlon .................... 28& + 80 

C. Thom u Stores Sa les SYlJtem ......... Chain Store T ax ............. 297 + D 
Edward H . SeideL... . ... .. Old Age AasiatAnce . . 283, '<2 
H.nn. Coat Co.... .. .................... _ .. Weighing F ees . 293 611 
Aitkin Land Co... . ... Delinquent Tax Lands .. 284 63 
Calhoun Beach H olding Co... Tax Abatement ... . 283 317 
Optometry Bd. v. Goodman.. .. In ju nction .... ... 288 157 
Inland Coal Co. ........................ .. Weighing F CC!I • 293 6 11 
J ohnson v. State Beauty Bd... . L 1927. C. 316 . 28& 77 
Lake Elysian .................................. .. . Water Levels ...... 293 140 
Schmitz v. State Medical Bd... . Suspens ion of Licenlle .... 292 256 
N . W . Afrllnetl .................................... . Income Tnx ... 293 t 2413 
Dunlop v. Warden of State Prison Habeas Corpus ................... 287 229 
Reed v. 011 Inspector ....................... ... Sold ie~ Preference ......... 296 535 
Ra lJmuu en v. Hennepin Co. . .. Old Age Allsistance... 289 + 77'1 
Ka ne v. Civil Service Soldie~ Preference 29 41 t ." 
Bull v. State Auditor..... . ... L. 39, Ch. 446..... 286 31 I 
Dougherty v. Ind . Com ........................ r.hafll:re o ( Venue 287 601 
F reC:ma n v. L iquor Control Com . LiQllOr Sign ....................... 287 + 238 
Mesaba Clift', Mining Co...... ... Occup.tion Tax .. __ ............ W rit Dillcharlj.'ed 
Kun:r; v. Civil Service.......... . ...... MandamUl~ . . ................ 293 :j: '" 
Dale v. Shaw Motor Co. ................ .. .. Certiorari ................. 287 787 
Order of EMd es v. Medic.1 Dd ........... In junction ........................ 292 + 758 
J ohn.on v. Employea Retirement 8d. L . 1929. Ch. ,t32 . . ..... 292 t 767 

~~R~~k~..;: .. ~~~~.~.:::.:::::::::::::::::::::::: ~.o~~c'h~ ~r.~.~.~~.I.I.~ .::::: ~:: 4= :g: 
Bel:r; v. Citi:r;en. I ce Co . ......................... Unemployment Compen· 

~ntion .......... . ..... 290 + 802 
Gofr v. O·Neil ....................................... - Small Loan Act .................. 286 t 316 
F redrick. v. State ............................... _. Unfair T rade Act .......... 292 4120 
Berl.nd Shoe Co. v. Labor Conciliator Certiorari ........... .. .......... 292 741 8 
Vill.ge of L eetoni... . Quo Wa rra nto..... .. ..... W r it of ous te r 
Dlmke v . Finke........................ OAA Lien Law ................. 295 t " 
Railway Expreas Co. . .................. Motor Vehicle Taxetl ........ 295 297 
Goar v. Civil Service .............................. Mnndnml1 l1 .......................... 296 241 
H.ncock MutuA.! Life InlJurance Co ... Declaratory Judgmen t.. .... 296 + 4109 
In r e Ottilie Hee, E s tate Inheri ta nce T.xes .............. Dillml.sed 
Ed. Ernst ... Sale U sed Ca~ .................... 297 i " 
Wm. O'Neil ......................... . ...... Arbi t ration ........................ 296 7 
T. J . Arneson........................ . ...... Gasoline Tax ...................... 297 335 
Byard. v. Tax Commfilion. .. ......... Certiorari .......................... 296 10 
MH ab. Clift'. Mining Co.. ... Certiorari. Min lnK Cale!! 295 652 
Laurel L . Eldred ... Unemployment Compen· 

sation . .. .......... 295 + 412 

~~k "f~I:!d~~tO; .. T~n~·ji .. C;~p~·;;y ~~~:~~~ Ch· ... i'70 ::: ~:~ I :~ 9 
Chlcuo " N . W . Ry. Co ....................... CIQfl ing Station .................. 297 715 
Mpl,. " St. Loul. Ry. Co ..................... L . 1925. Ch . 185 ................ 297 189 
A. D . Smith II; J . H. Butten ................ Soldien Preference .......... 296 906 
Atberl. E. Nol1et............ .. ................ _ Civil Service - vacation 

pay .................................. 297 + 164 
5624 Geora'e H . Lommen ........ ................... __ Quo W a rranto .................... 296 + 654 
5338 Railway Expfftl Co........... ._ .......... Omitted Earnlnll1l .............. Alftnned 
6421 H . H. Irvine ............................................ I ncome T ax ........................ Alftnned 
4482 C. M. & St. P . Ry. CO ........ _ ................. Omitted GTOl!S Earntnll'l .. Afflnned 
Legal St.ff of State Hla-hway Department 

p repaT'l!d briefs a nd prellented .rguments. 
E . W estenon .......................................... Laws 1939. Ch . 4120 ............ 291 + 900 
A. F . Ausman........ .. ....... Revocation Drivers 

JOfI. Gildea ........................ .. ....... W~:k~:~·IICO~:p;!;;;.tto-;; ~~ + :~~ 
May et 11.1........... .. ... _ Awards-Duplicity .......... 28& :j: .34 
Els ie Appleton ....... DismiSlla l of Proceedlnll'l294 411 8 
A. N . Underhfll ....... L AW'" )937. Ch . 41 80 . 294 + 6413 

9 
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CRIMINAL CASES 

DOCKET CASE ACTION DECISION 
7815A Rose v. Ellae .•......•...••...........•....•.....•....... Murder ..............•................. 285 + 476 
788A Nathan SaPOren __ ._ ................................. Impcaehlntr Own Witness 285 :j: 89, 
789A Lester Gettln, ............................. _ .......... Trame Vlol.tlon ................ 285 1583 
748A Arthur L. Hokenaon .............. __ .•........ _ Embeulement ............... __ Remanded 
744A R&)'Tnond Rivera .................................... Sale of Mot1.a'al'ed Prop-

erty .............................. _ 287 + 790 

i:;~ io:u:u~B',:~r· ·::: : :::::::::::::~:::::::::::::::::: ~~~i: .~.~~~.~::::::::::::=:::: ~~ ± i:: 
761A Frank E. Bot.cre ...... _ ...... _ ................... Sellin&' Securities .............. 288 "+ 13 

~i!! ~!~~&'r.=~:::::::::::::::::::::::::::::::::: ~~:.f~:~·:~·~::::::::::::::::= ~!! :t: :~ 
757A GurU Jan.en .............................. _ ...... _ Fal. e Representation ........ 290 +" 5n 
7fi8A Clinton Elijah ............... _ ......•................ Carnal Knowledae ............ 289 t '" 
7GOA Ray Mitchell ............................................ Di80rderly COnduct. ........... 290 222 
761A M. A. Comer ............................................ Refreshment Llcen. e ........ 290 .8. 
765A Mu Yurkiewlct. .11 .. M.x york ........ Swindlin&, ........................ _ 292 + 782 
76SA Net. W. Eltbere ...... _ ....... _ ..................... P.ying- F.lae C1.ima ........ 296 + 918 
767A Loren Allen ............... _ ........................... Auditln&' F.lae Cl.lm • .... _ Diniji ed (Appellant 

76SA 
769A 
770A 
771A 
772A 

H.ven L.nen ............... _ ......................... Manll.u&,hter .................... 292 + 107 
Benj. Friedman II; William Cohen ...... Slot Machlne.e .................... Appeal Ab.ndoned 
OUver McCl.in ............ __ .. _ ..... _ .... _ C.rnal Knowledae ...... _ .... 292 :j: '" 
John McGuDn ................... _ ................. Gr.nd L.rceny_ ................ 294 208 
Louis V. Gottw.lt. ................................... Obtain In&, Slen.tu.res by 

F.tae Pretenae ........... - 296 t 67 
776A R. J. C. Brown ........................................ M.n. l.ug-hter .................... 296 582 
776A S. M. Stern ................................................ H.bltu.1 Crlmln.l Act. ... 297 321 
779A W.ll.ce C. Brattrud .............................. Wilrul Neglect of Otftel.1 

Duty ................................ 297 + 713 

DOCKET CASE 

UNITED STATES DISTRICT COURT 

ACTION DECISION 
son 
52 •• 
1525. 
5809 

5480 I 
fiU7 
a.ti2 

5527 

1588 

Great AU. II: P.clflc Tea Co ................. Unf.lr Tr.de Pr.cticea, ... L.w Inv.lld 
U. S. vs. C1earw.ter CO ........ _ ...... _ ... _ Condemn.tlon .................. Award. Increaaed 
St. Cloud Brew. Co" B.nkrupt ........ _ T.x Cl.lm ............. _ Diaallowed 
Lewl.L.keCooperative Cheeae Alan., 

Bankrupt ..... _ ............... _ ....... _ ....... _ CI.lm ............................... _ CI.lm flIed 

Reese Motor Sal . ....... _ ...................... _. ReaaIe-Uaed C.n ........... Dll mlued-8ee 297 + U 
Holman D. Pettlbone y. Cook CountT. 

Minn . .... _ ..... _ .......... _ ... _ .......... ___ ..... Refund of T .................. Judement lor Defendant 

u . S. v. lImn ........ _ ..... _ ........................ B I&,bw.y No. 81, Grand 

- Appealed U . 8 . C(r.. 
cult Court. lola,- lUI 
Calend.r 

Portaae ............ ___ 118 Fed. 2nd 770 
Col. B.' F . Rlatlna. ..... _ .... __ .................. G .. Tax ................... ~ .. _ ... __ Diamlaaed - Ap~ 

U. S. Circuit Court, 
1I.,. 19.1 Calend.T 
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DISTRICT COURT CIVIL CASES 

DOCKET CASE ACTION DECISION 
6171 Albert C. K.vlL. ..................................... Jo'orlelted Tax Land .......... Writ quuhed 
alBi MaanUI W. Brown v. Dakota County Old A8'e Au il tance ........ _ Motion denied 
6210 M.adIon v. Tax COmmiuIOD ................ Refund of Taxetl ................ Plain tit! to take nolblna 

6220 
6226 
6246 
62'8 
6260 

:~:} 
6264 
6267 

'" 6272 
6273 
6278 
6281 
6284 

6286 
6287 
6288 

6289 
6290 

15292 
6296 
6297 
5299 

6302 
6204 
6306 
6306 

6308 
6Sl0 
6812 
6313 

6314 
6S17 
6321 
6824 
6326 
6828 
6829 
5880 
6833 
6S86 
6887 
6888 
6840 
6841 
6842 
6348 
6344 
6845 
6346 
6848 
6360 
5868 
6864 
6867 

6368 

6359 
5362 
6368 
6364 
6870 
6871 
6372 
6874 

by aetlon 
T . E . MeAllllter ............. __ ...... __ ._. __ Income Tax Lien ................ Paid 
Flnt Natio nal Bank of St. PauL. ..... Abandoned Bank Depolita Dism lued 
Wellt PublisblDIr CO ...... ___ ......... __ ........ _ Refund of Income Tax .... Settled 
Wm. W. lII ... ban .................................... Mandamull .......................... Denied 
Lou.!. Plepler v. State Printer ............ In junction ....................... _ Dil miued 
Ruuell-Mlller MUlinll Co ..................... Rerund Income T.xes ...... JudQ"menl 

Daniel F . Dull v. Minn . Tax Commil-
lion and leven other callell ....... ...... Income 'l'axN. . ...... DIKmllilied 

Dan'J F . and Seal BulL ................. ...... Mandamuli . . .................. Dismill5ed 
Wm, Doerlnlr v. Sherburne Co .. ..... ... Old Ale Alli. tance ... ....... Affirmed 
W. B, .. C. A. Gll h ........................... .... Damaa-e8 Caused by Dam DlsmiSlled 
John Good v. Eisberil ...... Hia-hway Conlrac:lI! (MolJI 

Peat Produc: ... ) .............. &!U led 
J . M . O'Connell v. Elsbera­
John P. Good v. Eisbera­
Sloane v. Phil Sundby .. 

Hia-hway COnlrac:t:II .......... 110.346.80 Collected 
.... Hia-hway COntrac:ta .......... Dlsml'l ed 

Did_ Game Warden Out-

Archie D. Oeldleman v. Elsberg .. 
Wm, R. Thomau v. Eisbera-

fit. . . ......................... DillmillOO 
.. Inlluranc:e Premium . ...... .. DiJmissed 
.. Highway COntrac:lII .......... 1181.000.00 verdict for 

State 
John Teru Ealat.e ............................... _ Proof or Helnlhip ......... Petition filed 
John Conery ............... ........ Old Aa-e Assislanc:e ........ Dll misled 
Simon II: J e.sle Robyn ....... _ ................. O ld Aa-e Ad illtance ......... Affirmed 
A. J . Rockne v. Herman Aufderheide Fo r an Ac:counllna-.... ....... Dillbur"llemellt of (unch 

authorised 
Konu v. Bollna-er ................................ Mi!C hanicK' Lien ......... Dillmissed 
Seaboard Su rely v. McCullick ......... Timber Permit .. . ....... Demurrer Flied 
Seaboard Surety v. Syver HanllOn ..... Timber Permit .. ................ Demurrer Io' lled 
Healy-Ruff Co. v. Insu rance Com- . . 

miJsioner ............... .. ... Certiorar i ... ........... ........... Denied 
Robt. G. Flynn.................... . .... Soldien:l' Preference ...... ... Dl.l!millled 
Harmaen v. Utec.ht. .............................. Habelli! Corpu . ................... Di.mh~sed 
U. S. F . .. G. Co ........................ ............ Roy Strader'lI Bond ....... .. 13,772 Collected 
Omaha Ry.- Re Beaver Creek Town-

ship ........................................................ R. R . Cros. inQ" .................... Orde r Overruled 
Rhodes v. Conservation Commisllion .. Soldiers' Prefe rence .......... Writ Quuhed 

~~~ka~aJ!!t~eu-~··:::::::::::::::::::::::::::::: ~~~o~:x .~.~~:::::::::::::::::::::::: ;~,~~:~~~rl!~ulation 
Beall v. Lawton ... _ ............................. _ Old Aa-e AssilJt.anc:e .......... Affi rmed 
Bertha OlAon .................... .. .. Aid- Dependent Children Affirmed 
Theo. Tuomie .......................................... Rough FllJh Contract ........ Dil milllled 
Nat. Bat. Broadealltlna- Co ................... Income Tax Refund .......... Juda-ment Satlafted 
Alvert v. St!Cretary of State ................ Motor Vehicle Title .......... Platee Delivered 

~ryV~!'t!~;; .. ::::::::::::::::::::::::::::::::: gidmA~e:A~S~ct.~~~::::::::~ ~ffl~=e of Action 
Blanche Enalund .................................... Aid- Dependent. Ch.lldren Dismissed 
Railway Expreu Aaency ................... _ Gross Eamina-. ............... _. Demurrer Sustained 
Flelachmann Maltlna Co ..................... Workme n's Compensation 1800 Collected 
Eltate of Peter Clauen ................... _ ... Claim lor M.lntenance .... Affirmed 
Carl L. Lldbera-........... _ ................. _. __ Gas T.x ................................ Juda-ment Entered 
Llule Ahrens and Van Havermeat. ... Guardianship .................... Affirmed 
G. Palmer Jatrray ............................... _ Income T.lI; Refund .......... Awaltina- Declalon 
Dr. McQulnan v. Dr. GI. b .................. Quo Warranto .................... Writ Quuhed 
GlIeden v. Neum.nn and Grendahl.... n.maaes ............................ Dismlned 
Holum v. AmundAon ................... __ .. _ Partition ............................ II V3.12 Collected 
D.ua-herty v. Industri.1 Com ............. Soldiers· Preference ........ _ DI. missed 
State Farm Mutual Auto Ins ............. L. 1933, Ch . 286 .................. 12.311 Collected 
Maj.-tic Mutual Lire AslO ................. L. 1933, Ch. 241.. ............... Dismissed 
Min ter v. Tax II: Civil Service Com-

mluion ........... _ .......... _ .............. _ .. _ ... Soldiers ' Preferenc:e .......... Dlsmlsa.ed 
Union Local No. 664 v. Labor Con· Injunction .......................... Denied 

clUator ................................................. . 
Fred M. Shoaren...................... ... Soldien' Preference .......... Writ Quashed 
Chal. Bank .......................................... Soldiers' Preference .......... Juda-ment for Petitioner 
Nat') Drua- v. Mus Bondlna- Co ......... Contract ............................ 12,1500 Collect.ed 
Shima v. Keller Drull ............................ Injunction .......................... Denied 

~~s~' ton;~~.~.~:::::::::::::::::::::::::::::::::::: ~:~da~o:s ~.~:::::: :::::::::~: ~i:~~~!~uda-ment 
White Bear Lake Ind. Sch. DI.t ......... Tax Abatement.. ................ DI. ml.,ed 
JiAaac Hot! Eltate ........... ____ ........ _ Maintenance ................... _ 1800 Collected 
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DISTRICT COURT CIVIL CASE5---Centlnued 

DOCKET CASE ACTION DECISION 
1)576 Dan Finn ............. _ ................................ L. 1939. Ch. 37.. . ...... Deed Executed 
5580 Annie G. Pooch ............................... _ ... _ Certiorari ...................... Di llml88ed 
5381 McAllister v. Tri-State Tel. ................ Rate Calla ........................... Dls mlslled 
5383 Mo rris FI. he rle.. Inc •............................ Garnishment ............... _ .... _ DlsmlslH.>d 
5387 Clarence Breneman ...................... _,_ Failu re to Carry Com-

6388 
6389 
6390 
5392 
6399 
6400 
6403 
6404 
6406 
6406 
6407 
5408 
5409 
6410 
6411 
6412 
6414 
6416 
5H7 
641 8 
6419 

:::~l 6423 
6424 
6426 
5427 

5428 
6429 
6433 
6434 
544 1 
5443 
5444 
5446 
544 8 
6449 
6450 
5451 
6463 
6454 
6456 
6467 
6468 
6469 1 6460 
5463 

5464 

5466 

6467 
6468 
5469 
5472 

647" 
5477 
5478 
5479 
6481 
5483 
6484 
5486 
6486 
64 87 
5"88 
6489 

penIJ"lion Inlurance ...... AWlIitlnlf Trial 
Thomas Mattison __ ... Old Age Assis tance .......... Order Void 
Thorne Oil Co......................... . ...... InSllcction F eel .................. Judgment Entered 
Simo v. Chrlttlfau........ . ...... Mandamus .......................... Dillml •• ed- See 294 + 647 
Kenneth Arneson ............•..................... to'unds Held by Board ........ Payments Made 
Butler Bros. . ................................... Income Tax ........................ Judjfn1ent Entered 
Myrtle Cofi eld ........................................ Return o f Fines ................ Demurrer Filed 
Sadie N. S. Shepard .............................. Income Tax ........................ Set for April, 1941 
Gopher Loan Co •.................................... Smal l Loan License .......... DI.mlu<.'<I 
Util it.y Loan Co ....................................... Smu.l l Loan Llcenlle .......... Di llml 'lIed 
Harry Edminster .................................. Sold!en: Preference ...... I Dillmlllled- See 294 + 647 
P.ul C. H.rtllf ........................................ Soldlel"1l Preference ..... . 
YiIlaa-e of Manhattan Beach .............. Quo Warranto .................... Organltation Void 
C. A . Nachbar" Co ............................. Decla ratory Judlfment ...... Dismi llACd 
Johnson Drake &: Piper ............ ............ Income Tax ........................ Paid in l-"'ull 
Berkman v. County of Roseau ............ L. 1939, Ch. 341. ................. Dism ln ed 
Iverson v. Hennepin County ................ CO rl"t.'Cting Birth Record ll Order . oiled 
C. M. SL. P. &: Pac. Ry. Co ................. Omitted Groll~ Etu'nlnll!L ' 10,016.62 Collected 
Standard Accident 1m. Co ................. L. 1937. Ch . 'tOl. ....... ... ....... '927.64 Collected 
J as. GiannouH . ...................................... Damaa-es ............................ Settled 
Lake Relflon 011 Co ............................... Imlp.:lCtion Fee ........... _ ....... Judgment Entered 
W eat Pub. Co........... .. ........... _ Incom e Tax nerund .......... Se ttled 
W est Pub. Co........... .. ......... Income Tax Refund .. Settled 

" 'v in e v. Tn x Com . 

i!:ngberll v. Nelson et _1... .. 

......... Income Tax Refund 

. .... Conll llil·lI.cy- HhChway 

... AwaiUnlf Sup. Court De-­
cis ion-Case No. 6421 

Contracts ........................ Dismlllled 
Clarence E . Kent v. E ldon Rowe ....... Soldiers' Preference ........ _ Dismlned-See 294 + 647 
Cheaapea.ke Brands, Inc............. . ... Certiorari ....................... _ Dismissed 
T own of Kragero ......................... ......... Flooding Highway ............ Abandoned 
Irene H ent Guardianllhip............ .. .. RC!l tol'ation ........... De nied 
Emil Kroll E$tate ................................ Maintenance $408.19 Collected 
Booth Cold Storage ..... .. ............. L. 1921. Ch. 495 ..... _ Food Destroyed 
Colleen Cha.rtrow .......... _ ... _ ............... _ Adoption ....... _ ... Denied 
J ohn E . Peterson v. Retirement Ass'n Mandamus . .. ........ _ W r it Discharged 
Whitemore v. R etirem('nt Board ........ Mandamus ... Refund Gra.nted 
Hamm Brewing CO ................ _ ........... _ Ineome Tax ........ Answer Jo' iled 
O'Donnell v. Civil Service .................. Certiorari ...... Aml'med 
Wilberg- v. Civil Service ........................ Certiorll.ri .... . ......... Atlh'moo 
J ohnson Printinlf Co ............................. Mandllmus .... . ............ JudR"m(mt. ror Relator 
U, S. Packing-house Workers ............ _ Labor Strike ...................... J udgment for Plaintl!! 
Ham Stores .......................................... Chain Store Tax ................ Law H eld Valid-297 + 9 
W estern Auto Supply Co........... . . Chain Store Tax ................ Law Held V.lid- 297 + 9 
Walter Nelson ................................ .. Equipment RentaL .......... Settled 

Nelson, Mullen &: N elson ..................... Equipment Rental ... Sellied 
MeAliis te r v. Civil Service (2 

Actions ) .............................................. Certiorari 
MandamUII .................. _ Settled 

Whitmore v . Civil Service Board (2 
ActioDs) ....................................... _ ... _ Certiorari 

Mandamus 
Bard v. Civil Service (2 Actlona) ..... Certiorari 

.................. Settled 

Mandamus .......................... Settled 
Red Owl Store!!, Inc. ........................... _ Chain Store T ax ................ Law Held Valid- 297 + 9 
Mont£omery Ward &: Co.. ... Chain Store Tax ................ Law Held Valid- 297 + 9 
Wm. J. Dooley ........................................ Mandamus ............. Relator Entitled to Writ 
Minn. State PrillOn v. Internal 

Revenue Fund ..... ........................ Tax Refund ... Claim Filed 
Louis Plepler ......................................... Mandamull .................... ..... Dism issed 
Walter W . Mag-ce .................................... Highway Contract. .......... '2,9!l0.64 Collected 
E . A. young ............................................ Highway Contract ............ Settled 
J u. Silver man ........................................ Workmen's Compensat.ion J udgment Entered 
East Side LIQuor Storee, Inc ............... Certiorari ......... Dismissed 
Floyd v, ChI! Service ............................ Certiorari ......... Affirmed 
David Park Co ....................................... License P lates .......... Writ Quashed 
Albert Hokkanon v . Game Wardens.. Pendln&" Settlement 
Geesick v. Game Warden..................... Set for 4·14·41 
O. H . Brandemoen ................................ Land Rental ....... Dlsmlased 
Ollcar Rosernoen .................................... Land Rental. ................... Dismissed 
Hans K. Sandbo .................................... Land Rental. ........ Pending Settlement 



DISTRICT COURT CIVIL CASE8-Con Unued 

CASE ACTION DECISION DOCKET 
5491 George T . Nathe ...... ............................. LIquor License ... .. ..... Dismissed 
5493 
5496 
5497 
5498 
5499 
6600 
6601 
6602 
6504 
5507 
5508 
5509 
5510 
5511 
5512 
5513 
55U. 
5515 
5516 
5517 
5518 
5520 
5521 
5622 
5523 
552. 
5526 

5526 
5532 
5637 
553 9 
5541 

5542 
5543 
55.6 
5548 
5549 
6651 
5555 

5556 
6557 
6559 

5562 
6565 
5566 
6567 
5671 
6678 
5574 
5576 
6578 
6579 

5580 

5581 
6583 
658. 
5585 
51586 

15588 
6590 
5591 
6593 

5595 
5596 
6597 
5598 
5600 I 
5601 
5606 

Louise Blake ...... ..... .. A. D. C ................... ............. Dismlu ed 
Wolff v. Univers ity ............................... Damages ........ ..... .. ..... Settled 
N orthern Pacifi e Ry. Co ..................... 5% Gran Earnings Tax .. Set {or April, 19. 1 
Minn. &. International Ry. Co... . Omitted Gross Earnings .. Set for April , 1941 
S. L . Moore et al .................... . Automobile Tax...... . .. $50 Colleeted 
Otto Gildermister et al... ..... Gasoline Tax ...................... $475 CoJlected 
G. N . Ry. Co............... . .. _ Income Tax Relund .......... Answer Filed 
Aliee Drechsler ... .................... .. .. Income Tax.......... .. ...... Dilimissed 
Geo. Hormel Co .................................. .... Income Tax.......... ... Dismlslled 
Archer·Danielli M.idland Co ................ lncome Tax ........................ Dismissed 
Ka lman 4; Co................. . .............. Income Ta:x ........................ Settled 
St. Paul Union Depot Co. ... Income Tax........... . .. Dismissed 
C. Thomas Stores.................. .. .......... Ineome T.x ...................... $72.68 Colleeted 
Cold Spring Brewing Co ...................... Income Tax ........................ Settled 
Arthur A. Fider ..................................... M.intenance .......... ... $100 Collected 
W . H. Bruen ............................................ Maintenanee . .. ..... Judgment Entered 

~:~~ri.EH:.:~~.~.~ :::::::::::::::::::::::::: :::::: ~1~nl~"eaAes~ i·~t~~~e: ::::::::: ~~1!~~p~~1~~: 
N orthland Life tnsu.ranee Co ............. DislKl lution .. _ .... _ .............. DiSllOlved 
Roscoe to'. FerKUlOn ................... Ma ndamus .......................... Judgment for Relator 
F. Peltier v. Heinen .............................. Damagea- False Arre.t.. Dismissed 
W.yne E. Koivi. tov ........................... _ L. 1939, Ch . • 03 ................ Dismissed 
C. L. Nelaon ....................................... __ Equ ipme nt RentaL ......... Awaiting Set.tlement 
P. O. Roth .................. ........................... Equipment RentaL ......... Settled for $11.500.00 
R. L. Mudge v. Civil S er viee ................ Mandamus... . ...... Set for April. 1941 
Loul. O'Connell .................................... Removine Timber .............. Settled 
J ohn F. Noble v. Motor Vehiele 

Registrar ........ ........... License Plates .................. Demu r rer Sus tained 
G. N. Ry. CO ................................ _ ..... _ I ncome Tax............... Answer Filed 
C. D. Delaney ............................... _ ..... _ In llpection Fee .................... 550.48 Collected 
Ranghild Pedenon .. .. ........... Old Age Asl;is tanee .......... Revel'l;ed 
Collins Oll Co .................................... _ ... Oil Inspection Fee ............ $419.87 Collected 
Harry J . BlllOn ............... _ ..... _ ... _ ........ Income Tau on Building 

and Lo.n AIBOeiation .. Writ Quashed 
Triplex Corp. of America ............... _ ... Injunetion . . ........ Submitted 
Leo Shapiro ............................................ Lea lie .................................. Dismissed 
Chelsea Corp ....... _ .. _. __ .. _. __ ._ Franchise Tax .................... S &. C Served 
J oyee and Phillip Arneson .................... Adoption ............................ Granted 
Wm. H. Zlegler ................................... _. Equ ipment Rent ... L ......... Settled l o r $2.500.00 
Village of COOlf:y .... _ ..... _ ......... _._ .. _ ... Quo Warranto.. .. ......... Annex ation Void 
Am.lgam.ted Alln. of Steel 4; Tin . . 

Worken ............................... _ ............... Injunction ...... _ .............. _ Denied 
Minn. Federal SaviJ\i"' &; Loan ............ Income Tax ..... April, 1941 Calendar 
Mabel Connell ........................ .. .......... In junetion . .. ....... Stricken 
Optometry Board v. Morris Credit 

Jewelen ........................................... _ Injunction ....... .................. Granted 
CharlC"ll J. Robinso n et al.. .................. Inheritance Tax(."IJ .. ........ _ Judgment Entered 
Nort.b Star Insuranee Co ..................... Dissolution ..................... Di.solved 
Eugene Debs Cal'ltater ....... _ .. _ ..... _. __ Cert iorari ........................ _ Reinstated 
Oliver A. Leverson ................................ Damages ............................ Demurrer Served 
Robert &. Nellie Smith ....................... _ 0 A A ......... . ...... Order lor Judgment 
Wm. W. Sa.ri. ....................................... Mandamus .......................... Writ Quashed 
E v. Basch Estate ....... ............. _ .. _._ .... Mainten.nce ...................... 5800 Collected 
Patricia Ann Andenon ........................ Adoption ............................ Denied 
Otto Brewery Co., Bankrupt. ...... _ ..... _ LiQuor Tax .......................... Claim Filed 
Eliz. P.uchleitner v. State polony for 

EpilePtiea .. _ ._ .............. _ ........... _ ....... D.mqes ....... _ ... _._ ...... _ .. Verdict for Defendant 
Adam Miller.. .. ............................... 0 A A ........... _ ..................... Order of State Ageney 

Void 
Evert Top ........ .. ............ ___ ... _ 0 A A ........... _ ................. __ ApriJ , 1941 Calend.r 
J. Maley ...................................... _ ........ _ Mandamus ....................... _ Dismissed 
B. Mitchell Eetate .................................. Maintenance .................... _ $290.33 Collected 
Niels Thorpe .................... _ ....... _._._ Maintenanee ................... _. JudlrlDent Docketed 
Gearee E. Lommen .................... _ .......... Ma ndamus - Writ 01 

Election toFiIlV.e.ncy No Cause of Action 
Avl. I . Merry......... .. ................. _ Partition ............................ Dismissed 
Ira Severance ....................................... 0 A A .................................. Affirmed 
Kyte Securities Co ................................. Income &; Franehise Tax U ncollectible 
Milton Truwe ........................................ Support of Child ............... Money To Be Paid Into 

Court 
Kenneth'" Wanda Fortm.n ................ L. 1939, Ch. 886_ ................ Dismissed 
Juli. Needh.m ...................................... A DC ........... Affirmed 
Jennie FaIrbanks .................................. A D C .............................. _ .... Affirmed 
Leonard A. Schltr .................................... Mandamus ........................ _ Dismlu ed 

Liquid Carbonic Corp. .. ......... _. Fr.nehille Tax Refund .... Settled 
Call . Mutual Inll. Co ............................ _ Grou Premiums Tax ........ April, 19.1 Calend.r 
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DISTBlCT COURT CIVIL CASBS-Contlll." 

DOCKET CASE ACTION DECISION 
6606 Virelnla Biseto" ..... _ ... ~ ... _ ......... _ .. _ Income Tax Relund. __ ._ Awaltln&' Outcome 5421 
5607 Bach l 'r'&Mter ,. Stor. 00 ...... __ ........ _ Diamlaaed 
6609 Emil Hautajarvl v. Jam. Niles ........ Damar,'e& ............................ Diamls8ed 
6610 Morris Ber&,er .... __ .. __ .... _ _ ..... _ ....... Maintenance _ .. _ .... __ .. _ $176 .26 Collected 
6611 Michael Koorey ....... _ ... _._ .. _._._ .. _ A id to Bllnd .............. __ .. __ Sustained 
6618 Electrolux. Ine. ...................... _ ...... _._ Income T&x Rdund .. _ .... _ April. 1941 Calendar 
6614 Thea. Hamm Brew. Co ......................... Income Tax Refund ........ _ Answer Filed 
6616 Henry Hoat .. _._ .......... __ . ___ .. _ 0 A A. .••••...•• _ ••. __ ••• _ AfIlrmed 
6616 John H. Shobertf et . l.. .... _._ ...... _ Maintenance .. _ ... _ .... __ Judement Entered 
5617 Thornton Bro.. Co ................................. Arbitr.tlon _ .................... _ Awaitina- Decialon 
6618 Villaae of North Pole .......... _. ___ .... Quo Warranto - Villa". 

5620 
5621 
6622 66" 5625 
6626 

Incorporation .............. _ Writ wued 
Coolerator Co . ....... _ ...... _ ..... _ ............... Income Tax Refund ..... __ Pendlna Settlement 
Gluek Brew-Inll' CO .....••...••••. _ •••...••... _. Income Tax Refund ....... _ Settled 
Theo. Hamm Brewlnll' Co •.................... Income Tax Refund .. _ .. _ April, 1941 Calendar 
J. H. and Janc G. Pbelp • .... _ .............. Maintenance ...... _ ........... _. $200 Collected 
Eda"ar S. YOUnl" ............ _ ..•............ _ .... _ Mandamu . ...... _ ... __ ... _._ Demurrer Su.talned 
Trl-State Telephone Co ......................... Rates _ .................... _ ... _ .. Appearance In Behalf of 

State Filed 
6627 Thiel Truck Servlc8. ................. _ ... _ .. _ Public Conveyance ............ AfIlrmed 
NOTE: Cues liated In 1988 report u pend- L.w Held Unconatltu-

Inl" In I'tI Law. 1988, Ch. 218 ............ Chain Store Tax................ tiona] 
84 L.w ed. 671 
288 + 860 
294 + 280 

Law. Ex, S. 1987, Ch. 98 ............... _ ... Chain Store T.x ..... _. __ ._ Law Held VaUd-297 + I) 
Law. 1938, Ch. 405 ..... _ ............. _. __ Franchiae Tax. .. __ . __ Law Held UncoDltltu-

tlonal 
86 Law ed. 846 
292 + 401, 407, 411 

Muon'. Supp. 1988, See. 4754 .. ____ Track C1.rance.._ ... _ ... _. Encroachment Held of a 

DISTRICT COURT CRIMINAL CASES 

Tr.nlltory Character 
286 + 808 

DOCKET CASE ACTION DECISION 
748A Fred Bukow.kl ........... _ .. __ ......... _ .. _ .. B.nk Robbery ... __ . __ ... Dlamlu ed 
749A Rodney R. Haa.lund ...... ____ .... _ .. _ Anon .................... _._ ...... _ Not Guilty 
756A O. car G. Nlckilh .................................... Mason'. 1927, Sec. 5692 .. Acquitted 
762A H. A. G.lpln. .. __ .... _ ... _._ .... ___ Libel .................................... Pled Guilty 
'l64A Philip Crea .. ___ .. __ ._ .......... _._ Murder ... _ . _____ ....... Gullt3-
778A hel H. HaliJrren. __ . Murder ... _ ............... _._ ....... Pled Guilty 
777A John T. Lyell ....... _ ..... _ ........ _ ..... ___ Anon ........... __ ....... _ ..... _ GuUty 
780A Geora-e Wallace and Franklin Wolf .... Extortion _ .... _ ...... _ _ ... Pled Guilty 

PROBATB COURT 

DOCKET CASE ACTION DECISION 
6082 Harold, Viola .. Ola-. Hopp ... __ ... _._ Gu.rdlan.hlp •. _ .... _ .. _ ... Affirmed 
6291 John Cornelhlll Eltate ...... _ ..... _ ....... _ Maintenance ....... ___ .. _ ... _ '1,C40 Allowed 
5815 John McKinnon E.tate ...... __ ... _ .. _ Eecheat ....... _ ..... _ .... ___ Final Decree Vacated 
5286 Guy E. Clutter_ .... __ . ___ ._. __ .. _ _ . _ _ Malnten.nce ....... _._ ..... _ . 307 .67 Collected 
6866 Leonard PLlr.karalnen _ .. __ .. _ .. _ .... _ Guardl.nship __ ........... _. Petition Gr.nted 
5869 Emma K., Robert .. Eleanor Cumak Gu.rdian.hlp __ ........... _ ... Terminated 
6878 Ellaworth H. Scott. .. _ .. _ .. _._ ... _ ... __ Gu.rdlan.hlp __ .. _. ___ Denied 
6879 Fred Krolop _____ . ___ .... _. __ Reetoration '_"_''' __ '_ Denied. 
6888 Vivian T. CloaHu ... ___ .. _____ RatoraUon '_"_" __ '_ Denied 
6891 Anna Mary Gr.m!... ........................ _ ..... Gu.rdlan shlp .............. _._ Dlschara-eeI 
6198 Ed",. BruederJy Eltate._ .... _. _ __ M.intenance _ ........ _ _ . 11,500 Collected 
5896 Julene Becb.trom _._ ......... _ .•. __ Restoration .. _ ............ _ Dll mlued 
6418 Ev. and B.rbara Kar.uo .. _ .......... _ ... Reetoratlon ..... _ ... _ ..... _ Settled 
5426 Ro.e VOII-eD ....... _ ............. __ .... _. ___ ._ Restoration .............. _ ... _ ... Denied 
6482 Wm. Chu. Bill ... _ .. _._ ... _ .... _ _ .. __ . Guardlan.hlp _ ... _ .... _ _ Dlech.rpd 
6486 Lilli.n Ollela _ _ . _______ Restoration ...... _ ........... _ Denied 
U78 Mildred Karon .. ___ ........ ___ .. _ _ Rntoratlon .......... _ ....... __ Gr.nted 
6482 Rosella ColUn ................... _. _ _ .. _ Restoration ...................... _ Granted 
6490 K.bel E. Bailey Eetate ...... _ .. _ .. _._._ CI.lm _ .. ____ ... _ .. _ DI.miNed 
6584 Mello M.rasso .... _ _____ ___ Rn toraUoD . _ _ .... ___ DismlNed 
5685 Eleanor A. Acklund ..... _ ... _._ ..... __ Guardl.nshlp .............. _ ... Denied 



PROBATE COURT-Contlnued 

DOCKET CASE ACTION DECISION 
5650 l ohn H. Koubele ...................................... Restoration ....... _ ... _ ..... _. Settled 
5568 JuHa Hines ............... _ ........................... _ Escheat ........... _ .... ___ .. _ Petition Filed 
6660 Geraldine Joercka ........................... _ ... _ R estoration ...... _ ... __ ........ Briell Filed 
6li6( AU8'Uit Larson ..... _ ................. _ ............. Guardianship .. _ .......... _ .... Dilmillsed 
6669 Viola Stein .............................. _. ___ .... _ Restoration ........................ Dillmi8sed 
6370 Mary E . Sehmidl, Deeeued.... __ ........ ___ . Probatine Estate. ........... _ Trul tee Appointed 
6672 Ma-ry Lkuhna ..... __ .......... _._ ...... _ .. _._ Redoratlon ........................ Denied 
6682 Lillie George Fay .................................... Restoration .... __ . __ .... Denied 
6692 Max Welsber&, ........................................ Restoration ........................ Denied 
6619 Vemon Hoppner .................................... Psychop.thic Penon.Uty Committed 

STATE DEPARTMENTS 

GOVERNOR 

6816 Thomas O'Lau&'hlin v. Minn. Athletic 
Com ............ __ ..... _ .......................... _ M.lteasanee In Ofnee ........ Dism issed 

INDUSTRIAL COMMISSION 

6876 Albert Johnson v. Intel"l5tate Iron Co. Compensation .................... Denied 
6894 Roland Quinn ........................................ Claim .................................. Disallowed 
&41& O.c.r Hjeltl ....................... " ................... Claim ................... _ Dismissed 
li476 Geo. E. Sudeith ........................................ Claim ................................ _ Affirmed 
5186 l,~ne R. Arl.nd ...................................... Claim ........................... _ Affirmed 
li298 Griswold Signal Co. and Standard 

Accident Ins. CO ....................... _._ ... Claim .......................... _ .. _ Dismissed 
6818 Frank Kopacka ....................... _ ........... _ Claim .......................... _ Dism issed 
5!19 Stanley Gall.nt .... Aetna Cas. " Sur. 

Co., State Treasurer ............... _ ...... _ CI.lm ... _ ...... _ ..... __ ...... _ Allowed 
6847 Wm. J. Allen ............... _ .................... _._ Claim .............. _ ......... _ Dismissed 
6851 Thoe. E . Strh:lcb, behalt or M.rija 

Zajec .......... _. __ ..... _._ .. _ ... ___ Claim ... _ .................. _ Allowed 

TAX COMMISSIONER 

5288 H.n·Sellers, Ap.ew-Alworth, Webb, 
SIl.queh.nn. .nd Vlrs:lnl. Iron 
MlnN .... __ ..... _ ...... _. __ ................. _ ... Income T.x ........................ Settled 

5878 Minn. Dakota" Western Ry. 00 ... _ Tax Retund ...... _ ...... _ ....... Allowed 
5882 N . P. Ry. Co. &nd Minn. " Intem'J 

Ry. 00 ............... _ ............... _ .... _ ....... _ Abatement .............. _ .. _ C.neelIed 

UNEMPLOYMENT COMPENSATION DIVISION 

&44& W. F. McNabb. M.ry Younl' Sehlller. 
John L.ndy ............................... _._ .. _ Compenu.tlon m.lm ........ Denied 

STATE HIGHWAY DEPARTMENT 

15 

Condennatlon Proeeedinp .............................. _ ..... _ ........................................ _ .............. _ .. _ ......... _ t88 
Appeal. to DI.trict Court f rom aw.rda : 

Jury trial .................................. _ ........... _ ..... _ ......................................... _ ......... __ .... _.. 71 
Settled ................................................................................... _ .............. _ ... _ ... __ .... __ ._ ... 188 
DllJmllSlSed ............................................................. _ ....................... __ ................................ 148 
Pendln¥ ....... . .................. ..... _ ...................... _ .............. _ ................. _ ..... _ ................ 184 a88 

Workmen', Compensation c • • ea ............................................................... _ ......................... _ ..... _........... 20 
COn~r.cto1'8 Arbitration aults ............................................ _ ............. _ .................. _ .................. _._ ....... _ 8 
Lesrl. .. latfve Claim .ultl ............................... _ ...................................................... _ .............. _ ...... ____ .. 
SUP'f?1De Cou.rt (lI.ted under Supreme Court .ctions) ............ _ ..... _ ... _ .. ___ .. _____ • 



TABLE NO . I .... 
'" PROSECUTIO NS R E PO RTE D BY COUNT Y :\TTOR:-iEYS FOR 1938, 1939, 1940 

I N D ISTRI C T COU RT 

C OUNTY AND COUNTY ATTORNI~Y Pleaded Gui lty Found Guilty Acquittah' Diami8llala 

1938 1939 1940 1938 1939 1940 1938 1939 1940 11338 1939 1940 - -- .--- ._-- --- --- - -------- ------ ---
Atkin- J ohn T , Gala rneau lt " ................... ..... I . 20 I. , 3 2 2 • 13 20 
Anoka-Leeds H. C uttC!r-Edw. J . Walsh . . . . . . . . . . 33 • 12 . is ' 0 2 I 
Becker-H . N. J en80n-Carl O. Buck .•. " " 

20 2 I 3 • I I 
Beltrs.mi-Clarence R. S mith . . ...... .......... ...... .... 43 28 3. 0 • I I I 2 8 2 • 8enton-J . Arthu r Benaen ... . . . . . . . . . . . ... .... ..... ..... ..... . 19 22 13 3 2 2 I 8 , • Big Stone--c. J . Benson ....... ............ " .. ................ 7 • • " "2' I 4 I I 
Blue Earth- Milton D. Mason . 42 3. I I 
Brown- T . 9. SLrei8llguth .... ... ....... . .. .. . .. .... . , ..... 45 43 33 I I 2 • 2 I 
Carl t on- Rudolph Rautio-Arthur R . Lieherma n 22 2 1 :H ·z· 2 2 9 2 2 
Carver- J ohn J . Fahey- A. E. Haering . ..•.... . . 23 22 30 I 'j' 2 
Can-Edward L. R ogen ..•.. . .... .' 13 13 9 , 7 3 , 13 • , 
C hippewa--C. A. Rolloff ... , ..... .................. . . . . . . . . . . . 18 7 • 2 2 I 3 2 3 

g~~~~~e~r~~G~~i~~.r~~~ :::::::::::::::::::: : : :: :: : : ::::::: • 14 " • ·z· 2 I 
38 39 ,. 

3 
Clearwater--Q. E . Lewis ... . .......... . ..............•........ 10 3 1 12 I I 
Cook- J . Henry EHllSen-E. P. J. Chapman ....•.......•....... 7 '1 • 2 2 I 
Cottonwood-A·I. F . J u hnke ... , ... .. .... ......... . . ........... 6 12 • I I I I 
Crow Wing-Franklin E. Ebner ... . ..... . . ....... . .. . . . ..... 38 82 18 3 I 2 I 127 • Dakota-Harold E . S t&s;len-Da vid L. Grannill, Jr ... .......... 3. 2. 33 2 2 I 3 3 3 14 10 
Dodge-Kenneth A. Ml)ster .... . ... . . . . . . ..... 7 22 " I 
Douglas-Kenneth. H . eU-C. F red Hanson . . . .......... " 20 7 3 
Faribault-H . C. Lindgren . , . , .. " ...... .. ... 23 47 22 2 .... fl· I 
Fillmore-Clarence T. Perkinll . . ... . ................. 15 23 17 2 2 1 
Freeborn-Elmer R . Peterllo n-JOlIeph. H. Gund erson . . 30 5' 40 I I 2 7 2 
G oodhue-Milton I. H olst . ... . ..................... 20 

" 
27 • , 2 · .. · i · 3 1 2 

G rant-R. J. Stromme ... .. .............. • 4 7 1 "53' 1 
H ennepin- Ed . J . Goff ... .. .......... 451 39. 456 43 70 40 23 30 19 61 9. 
HOll.llto n- L. L. R oerkohl. . ...... ..... ..... . .. ... 6 IS I' 3 4 4 2 
H ubbard-Chas. L. Clark .... ·.· .... ......................... • 14 21 1 1 2 7 3 
Isanti-Harold L. Westi n ...................... .....•. • .•.•.... 9 12 13 1 I 1 
I tasca-John J. Benton-Bcn Gruasendorf ......... ...•. • • •. • .. . 23 18 18 3 3 12 8 2 
J ackson-Warren P. Ada m_ L. A. Pau19rud c . . .......•.•. • .• • ... 14 IS I . 7 1 
Kanabec-Geo. L. A~tman-S. Alfred Halgren ........ • . •.• .... 7 3 • I • 2 
Kandiyohi-Roy A. endrickaon ........................ .... .. . 2 8 8 I .... 2· 7 
KiU aon-Lyman A. Brin k . ........... .. ....... .. 2. 17 19 2 3 2 2 
Koochicbing-J . J . H adler ............ .... ... . . . ...... I . 8 18 2 • • • 8 
Lac qui Pa rle--R. M . Saltness-H . W . Swenson . ............ ... 3 13 I . I 3 I 2 3 
l...ake--Emmett J onel ... 9 4 16 1 



Lake o( the Wooda-Wheelock B. Sherwood. .......... 12 3 
Le Sueur---Oeor,e T. Havel. ... " ... 24 20 17 
Lincoln-D. M . ·Ic inzen .... .. ...... ... ..... ... 36 " • I I 
Lyon-C. J . D onnelly ............ ......... ...... 2' 21 21 I 3 
M c Leod-Joseph P . O·lIara-Wm . O. M cNelly .... 20 8 12 I 2 I 
Mahnomcn-L. A. Wilson ... .. ... ............... 22 14 " 1 2 2 
Marshall-A. A. Trost ...... .. · . . . . . . . . . . . . . . . . 10 " 17 2 • • Martin-C. L. Jo: rick80n ...... . ........ ...... · . . . . . . . . . . . . 18 30 I. 1 4 3 • 2 
Meeker-Sam G. Gandrud ... .. ............. .... .. .... .. , 

" 9 2 2 I ""3" Mille Lacs-C. C. J\Jitehell- John S. Nyquist. ...... . ....... 7 " 63 • Morrison-Austin L. G rimes .......... . · . . . . . . . . . . . . . . . 28 38 42 6 2 2 3 1 
Mower-A. C . Richa rdson .............. .... ............... ,. ., 29 4 2 2 I • 4 2 
Murray-H. O. Whitney-J. T. Schueller ...... . . . . . . . . . . . . . . . 24 8 12 2 2 
Nicollet-A. L. McConville-Emenon Hopp .. . . . . . . . . . . . . . . . . . . . 16 2' 21 2 3 
Noblcs-A.rnold 'V . Brecht ...... .... . ................. •.... 17 27 28 1 4 
Norman-Lloyd J. Ifc tland ... .............. .... ...... •.•. •... . 7 " 8 . S· 3 I 
Olmsled- llILycs Danaingburg-TbomlUl J . Beanlan . .......... ... 56 " 43 2 I 4 .. " 2' 3 I 1 
Ottcr Tail-Wm. P . BorKhuia ... .. ........ . ...... " 61 •• 4 2 4 2 22 6 I. 
Pennington-H. O. Berve-Paul A. Lundgren .. . 13 I. '''2' 4 I • Pine-Albe rt J ohnson . . ... ........ . .......... 13 13 8 2 
Pipealone--J . H . Manion . . ............... 12 • 2 I I .. '32 ' 6 
Polk-F. H . S tllclavo\d ..... . .... ..... " 72 80 2 2 3 • Pope-Wm . Morrill . ....... . .... .. 3 7 4 1 . " 2S' "7" 

3 2 
Ramsey-Michael ~'. Kinkead-James F. Lynch . 30, 288 282 6 " • 3 '2 6 
Red Lake-Fred L. Farley-Ralph H . Lee ... .. . 7 3 7 I I 6 3 
Red wood-Geo . A. Barnes-Thos. I~. Reed, Jr ... · ......... 

" 
32 28 I 

'2" 
12 7 

Renvilie-RWl8eJl L. Fnuee . . ... ... . ........ . . · . . . . . . . . . 18 37 28 "3' ... 'j ' 2 3 
Ricc--T hoa. 1:1 . ~lI i n n-John E. Cou~hlin . ... . . · . . . . . . . . . . . . . . 21 21 22 , • 2 2 3 2 
Rock- Frank F . I fi ehael-Mort. B. Skewes ..... .......... .. • 3 " I 
R oseau-R. J . Knutson-Bert Han80n . ....... ... 3 . I 7 
St. LOllia-Thoma8 J . Naylor . .......... "8 16' 22' , 13 io ' 2 4 

. .. "2" 
16 23 18 

Scott-H. A.. I rwin . . . .. .. . I. 21 38 , 17 
Sberburnc-Geo. H . Tyler .... . ... . ................. 2 10 " 8 
Sibley-Chas. W . ~andt-Everett L. y oung . ..... ... 4 21 22 .... s· '43' I 4 
Stearns-Harry E . lIrns ......... .......... . . ...... . , .. " 3 • 3 • 2. 
Stoole-A. B . Anderson .............. ........... . 13 " 17 I I I I 3 
Stevena--Clayton A. Gay ... ... ... ........... · . . . . . . . . . . . . . . 6 • 8 I I I , 
S"ift-LesLer A. J ohnson-Frank A. Barnard .... , 13 • I 
Todd-J . Norma n Peterson-Henry F . Prins . . . .. ..... ..... 40 43 30 2 6 • 2 
Traverae-E. E . Huber ....... 4 14 • 2 
Wabasha-Wm . G. Lindmeier . . . . . . . . . . . 16 14 • Wadena-Hugh C . Parker ......... 8 22 18 2 
-Vaaeca-John 1:1 . r-,·{eLoone ... .. .. . .. ... . ..... .. .... 12 18 16 I 
Washi ngton- Milton Lindbloom ...... . . . . . . . . . . . . 20 18 12 .... 2· 3 3 
Watonwan-E . M . P errie r ... . ..... ......... ........ .... 13 I . 17 2 3 
Wilkin-E. H . Elwin-M. O. Ettcavold ....... .. ....... .. , I 8 I 2 I 
Winona-E. D . Libera- W . Kenneth NiMM ... 19 28 22 • , I , 3 
Wright-ThOll . P. Welch-W. S. Johnaon . " 7 9 I 4 • , 
Yellow Medicine-Paul D . St ratton ... .... .......... 6 14 6 I I I I 2 - ----- ------ - - - --------------- ------

Totals. 2.454 2,693 2.641 169 200 130 M 7. 63 346 521 344 .... 
-3 

"Rtlport not received . 



TABLE NO. I-Condnued ..... 
PROSECUTIONS REPORTED BY COUNTY ATTORNE"S FOR 1938, 1939, 1940 

()O 

IN MUN ICIPAL AND J USTI CE COU RTS 

COUNTY AND COUNTY ATTORNEY Pleaded Guilty Found Guilty Aequittlils Dismiuals 

1938 1939 1940 1938 1939 1940 1938 1939 1940 1938 1939 1940 - ---------------- ----- -
Aitkin-John T . Galaroeault., ...•... . ...... . .................. •• 166 133 2 6 2 4 . . . io ' 
Aoou - Leedl H. Cutter-Ed". J . Wallh ......•.•. . • •.......... 245 ·369 314 1 .. '2S' • 1 5 11 
Beeker-H. N. J enlOn--Cari G. Buck . . . .... .. .. . ... . .. ..• . • .... 59 254 358 19 39 1 1 1 • 18 ,. 
Beltrami-Clarence R. Smith .... .. . . .............. •...... . .... 82 54 .6 7 • 1 • 2 7 6 
Benton-J . Arthur Benaen .... .. .. . ... .. .... . ... . ...•.•.•.•.... 77 72 •• 7 10 7 2 3 • 15 2, 
Bi, Stone--C. J . Benlon ...•........... ... ... . ........ .. •...... 2( 23 33 • . " 22 3 2 1 17 7 • Blue Earth-Milton D. Muon .•..... .• . .• .......... .. ..... . ... .. ioo· 1,674 1,286 ·Z· 45 5 7 I. 27 
Brown-T. O. Streiaguth ...• .•.. •• .........•. . ...... . 0 •••••••• 133 206 2 3 .... 2· 1 1 "'37' 2 5 
Carlton- Rudolph Rautio-Arthur R. Lieberman ......•.......... 275 '01 3.2 •• 30 .2 1 .... i 10 1 
Carver-John J . Fahey-A. E. Haering .. .... . . ... ..... .. 0 •••••• 74 70 •• • 11 23 3 • • 2. 

gh:~~~~ t ~bfi!rff: : : :: ::::::::: :::: ::::: : : :::: : :::::::: 
.0 33 50 3 17 22 1 • 1 21 33 16 

140 160 202 6 5 6 5 2 3 2 3 
Chieago--Carl W. Gustaf.on ....••.......•...... ........ ....... 151 147 16. 15 13 18 1 1 5 14 6 14 
Clay-Jamea A. Garrity . . .. . . . .... . ..............•...•.•...... 359 57. .. , 

'2' Clearwater-O. E. Lewil ... . ......... . ...... .... .... .......... 12. 184 158 2 1 • 1 5 
Cook-J. Hen~ Eliatlen-E. P. J . Chapman ...... ... . . .......... 2 1 •• 61 3 1 1 1 1 1 3 
Cottonwood- i . F. Juhnke .. .....•......• . ........ . . .. ........ 32 104 80 4 3 3 . i . 3 "' 42 . " ii ' Crow Wing-Franklin E. Ebner ... . ....... .. ...... ..... .• . ..... 478 7.3 .91 2 5 8 14 • 2. 
Dakota-Harold E. StUlen-David L. Grannill , J r ............... 786 1,252 ." 37 190 3 •• 6 11 • 47 62 90 
Dodge-Kenneth A. Ml,lIter ... . . . . . ....... . ••. ... .....••...... 111 123 10. 6 . " i j' 2 .. "j' 3 1 • Douglu- Kenneth H. ell--C. F red HaOllon . . .................. 22. 23. 137 4 13 1 1 3 13 • 
~nl~~~f~~nc~iT~~:~tdru,:: ::: ::::::::::::::::::::::::::::: 14. 127 142 10 I. 1 1 1 1 • • • .2 47 6 1 • 2 1 . " ii ' .... S· 
Freeborn-Elmer R. Petenon-J08eph R. GundeMlon .. 141 .6 "6 29 91 ., 1 · .. ·5· • Goodhu&-Milton I. Holllt . . ..................... . ..... 227 301 202 1 • 11 2 1 • 14 16 
Orant--R. J . Stromme .... . ...•.... . .................. ........ 25 2. 14 1 2 
Hennepin-Ed. J . Goff .....• .... ..... .. .. .. ........ ........... 166' .. i74 ' .. "s· HOUlt on-L. L. Roerkohl . ... . . ....... . .....•.... .......... .... 138 3 1 1 4 3 3 
Hubblrd-Chll9. L. Cla rk ... . . . .... .. . • ............. . ......... .2 37 80 • 6 " 2 2 2 , 3 • Isanti-Harold L. WClItin .. . .•..... ......... ...... . .. , ......... • 7 76 •• 1 1 3 .... r .... 6· 3 7 . " 9i ' Jtaaca-John J . Benton- Ben Gruaeend orf .. .... " .. . ..•.•. . ..... 229 2 •• 580 19 12 23 5 37 78 
Jaekllon-Warren P. Adame-L. A. Paulll rude ......... • •. • . . . . ... .9 " 9 .2 • 10 8 .... j. 2 2 • • 13 
Kanabee-Geo. L. A~tman-8. Alfred Halgnn . . .....•.•...... . " .. 78 2 .... i ' ""3' 2 .... 2· 7 2 1 
Kandiyohi-Roy A. end.ricbon . .... ...•. ... ........•. • ....... ..2 62. 9'0 1 5 36 " 23 
Kittson-Lyman A. Brink ..... .... .... .... ..........•.•....... 51 5. 36 1 1 5 ... '3' 1 1 .... i; 
Kooehi~hin~-J. J . Hadler .•... . ••... . .............•. ... ....... 145 233 20. 5 • 2 3 2 10 • Lac qUI Par e-R. M . Saltneaa-H. W. S"eMOn ........• • • .. ... .. 74 •• 176 2 2 1 . .. ' i ' ...... 5 5 20 
Lako--Emmett J ontle . . .....•.......... . . ........ . • . 0 • • •• • •••• 141 6 1 111 .... .. 2 • 7 • 



Lake of the Wood_Wheelock B. Sherwood.. . .. ... . . . . ... . ..... 51 67 140 7 1 3 

I1D~rn~~~~e'f~.~lla.y.e.l:::: :: ::::::: :::::::: ::: : :: : : ::: :::: 1 ~~ :~ 1M 1 2 ' i ' 
Lyon-C. J. Donnellf; .......... . . .......... .. . ... ..... .... ... 70 41 222 ·· · ·S· 27 
MoLeod-Joseph P. o Hara-Wm. O. McNelly . . ..•.• •. . •.... . .. 206 285 320 3 "'ill ' 3 2 
Mahnomen-L. A. Wilson. . . . . . . . ... ... .. . . . . . . . .••••. .. .. . . .. 35 57 53 2 2 ..... . 
Marah.U-A. A. Trost... ... . . . . . . . . . . . . . . . . . . . . . . • . . . . .•... .. 68 63 74 .5 3 .. 1 
Martin-C. L. Ericuon .... .. . ...... ~ . .... ... . . ............... 133 94 228 26 9 3 1 .. 

3 

.. "i ' 

• 
.. " i ' 

2 
1 • 

Meeker-Sam G . Gandrud . .. . .... ......................... . ... 10 1 178 180 1.5 ..... . 
Mille Lac&-C. C. Mitchell-John S. NYQuiet . . . . . . . . . . • . . .. •. . . . 113 239 285 3 32 36 1 7 6 2 
Morrison-Aul tin L. Grimel. ........ .. ..... .. ... . .. .. ......... 144 218 327 8 5 20 2 5 5 46 
Mower-A. C. Richardlon.... .... ........... .. ................ 193 308 268 16 17 23 3 2 10 12 
Murray-H. G. Whitney-J. T. Schueller ........................ 64 90 138 44 74 23 1 2 1 

• 1 
2 

. "io' 
2 

.... 7· 
61 
23 

9 
Nicollet-A. L. McConville-Emerson Hopp. ... .. . . . . . . . . . . .. . . . 212 182 101 10 . ' .. ' 2" 2 1 6 
Nobles-Arnold W. Breeht ................... ...... ............ 106 196 213 2 1 5 1 
Norman-Lloyd J . Hetland .. . . ........ .. ..... ............. . ... 65 78 51 3 1 1 '" '8" 16 8 
Olmated-Bayel Danaingburg-Thomaa J. Scanlan . ... . . .... . .... 349 4.23 477 8 24 1.1 .. "2" 7 14 
Otter Tail-Wm. P. Berghuil .. ..... . ... ...... ... . . ... ......... 234 344 394 6 ]0 9 6 45 41 
Pennington-H. O. Berve-Paul A. Lundgren ... ...... ...... . .... 17 58.. .... ... 13 ' 1" IJ]8 
Pino-Albert J ohnaon ... ..... ... ........... ..... ... . ... .... ... 217 209 335 10 4 5 3 4 
Pipeetone-J. H . Manion ........................ .. .... ........ l SI 200 186 2 2 1 1 41 2 1 
Polk-F. H . Stadlvold .......... ..... ..... ........ . ........... 59 83 25 1 3 1 1 27 19 
Pope-Wm. Merrill ... ........ ....... .............. . .......... 74 127 135 5 3 3 3 12 
RamlJey-Michael F. Kin.kead-Ja mel F. Lynch. . ..... . . . . . . ... . . 583 924 807 54 78 1 7 5 5 
Red Lake-Fnd L. Farley-Ralph H. Lee . . . . . . . . ... . . . . .. . 53 76 102 . .. ' 1" . 1 2 5 
Red .. ' r od-Geo. A. Barnea-ThOli. F. Reed, Jr ...... . . ..... •..... 99 279 170 4 4 1 9 18 
Renville-Ru88ell L. Fruee .... .......... ..... .. ..... • , .. .. .. . . 70 102 86 .•.... 4 •. . . ' ." 27 36 
Rice-Thol. H. QUi.nn- J ohn E. COuJl:hlin... ... ............ ... .. 289 354 443 5 17 9 6 30 17 

10 
1 • 

'''io ' 
1 
3 • 

. " ii' .. 
l' 
7 
4 • 3 

14 

" .... 3· 
4. 
27 , 

6 • 13 
18 
l' 

Rock- Frank F. ~·hchael-Mort. B. Skewea... ... .... . ...... ... . . 110 134 183 4 "'2' 1 1 
Ro.eau-R. J . Knutson-Bert Haneon. .... .•... .. .... . ... . ..... 64. ........... 1 • 18 2. 17 .. '3·3" . " 3' 2' 
St. Louil- Thomal J . Naylor. ............. . . .. .. ........ . •.... 271 478 548 4 1 24 
Scott- H. A. Irwin............. .. ......... .... .. . ...... .. .... 62 75 83 5 2 3 1 2 2 8 2 81 
Sherburne-Geo. H. Tyler ..................................... 92 101 119 1 9 2 2 .... 7. 8 
8ibley-Chaa. W. ~andt-Everelt L. young.... .. ..... .. . . . .... I~ l~g ~g~ 4 18 23 :; " i-i ' 3 to! 103 12~ 

i::!~f.~~f::f~~·A~~::·:·:·:·:·: ·: ·:·:·:·::·:· :·:-::::::::::::::::::: ::: :: i~~ i~~ tgg I~ 11 · .. ·f 1 4 4 : ! ~ 
SW'ift-Lester A. J ohneon- Fraok A. Barnard... ....•.. .•. • .•.. . . 84 173 133 ..• ' 1" 1 2 5 1 3.· 
Todd-J . Norman Petel1lOn-8 cnry F. Prina. . . . . . . . • .• . ....•. •. . 255 202 258 1 1 3 1 3 61 37 
Traverae-E. E. Huber " ... ".. .. ........... ........ . ... .... .. 50 77 104 3 2 1 -4 5 1 
Wabaaha-Wm'. G. Lindmeier. . . . . . . . . . . . ... . .. ... .. .. .. • . • . . . . 77 7 138 2 136 ... 3' 7 6 ., .. 2' f 

::::a~~h~hH~·~r:I~~~e· ... · .... .' ....... ::::::::::::::::::::::::::: 19~ ~ ~g g~ 2 f 1 .... i · ~ 
Waabington- l\mton Lindbloom ......... . ........ . . ... . . ....... ] 83 245 252 1 7 8 2 2 . ... 2.. 6 ''' i ' 17 
Watonwan-E. M. Perrier . . . . . . . . . . . . . . . . . . . . . . •. • . • .•. •. • . . . . 166 154 202 2 7 9 3 9 3 5 
Wilkin-E. H. EIW'in- M. O. Ettenold . . . . . . . . .. • . • . • .• • • • . . . . . 58 36 8 1 4 26· .. 1.... 1 2 8 
Winona-E. D. Libera-W. Kenneth NiNen .. ... .•. •• •. • .•...... 6 14 781 722 18 9 23 4 166 50 28 
Wri,ht.-Thoe. P. Welch-W. S. J ollllllon ............. . . . . 139 63 118 3 9 2 4 
YelloW' Medicine-Peul D. Stratton .. .... •.•.• . • .•.... .. 58 66 94 4 ...... .. . ... ... ... 2 ...... 3 4 4 --------------------- --

Totall ............ . ......................... . .. ...... . .. 12.603 18,244 19,418 447 1.042 1.172 123 174 137 1.109 1,029 1.170 .... 
'" 



TABLE NO. 1 

TAB ULATED STATEMENT OF CRIMINAL CASES AS REPORTE D BY COU NTY AT TOR NE YS FOR 1938. 1939, 1940 

I N JUSTI CE. ~IUN ICI PAL AND DISTRI CT CO URTS 

NAT URE OF ACCUSAT ION Pleaded G uil ty Found Guilty AcqUIttals Dismissals 

1938 1939 19·10 1938 1939 1940 1938 1939 I !}40 1938 1939 1940 - - - ---------- ---1---- ----------
J. Cr i m es Agai n s t the Peno n: 

l\f urde r in first degree . . .. ..... ... .. .... ..... . ......... 3 2 2 2 3 2 2 
M urde r in second d egree . .. ..... .. .... .. . .. .... • . •. • . 5 • " I 2 I 2 
Murd er in third degree ....... .... . . .. . ... . . . . .•.. . ... . ...... . . 3 2 2 .. 2' I 
Manslauil:h te r an fi rst d egree ..... . . .. . . . . . . . . . . . . . . . 5 2 

T 
I I I I 

Mansln. ughter in second degree. .... . .. ..... .. ... 2 2 I 2 I I . .. '0' 3 I 
C riminal negligence ... . .. . . .. . . ... .. .. .. . .. .. 12 10 II I I I • 5 4 4 I 
A.s;lllult in first degree . . . . . . . . ... ... 12 7 .. • 3 I I 2 • S 3 
Assaul t in lIecnnd degree ........... .. .......... . . . . . . . . . . . 47 53 70 • • 13 , 5 • 41 20 21 
Assaul t in third degree . . ......... .. . .. .• .. • .... . ......... " . .. . S. 5 10 50S l OS II. S2 24 49 28 132 11 3 liS 
T hreat bodily harm- Peace bond . . . . . . . ........ ...... .... 10 7 S 2 3 • • 2 3 II 1 
Ba nk Robbe ry . ... . .. . . ............. . •.. ..... 3 I 4 4 . 'g' Robber}' in firs t deA: ree ......... . . . .. ... .... .. 70 70 25 3 7 2 • 3 7 
R obbery in second d egree . ..... ... . . .. . . . .... " 2. 12 2 I I 2 2 3 
Robbery in thi rd degree. .... .. .. ..... . . . . . . . . . . . 20 .. 3. 12 2 I 4 3 10 
Kidnapping . .. .. ..... ... 3 2 I 1 
Maim1ng. ........ ... ...... .. . , .. 'S ' . . S- ... '2' T 

I 
Slander . ............ a 5 3 
C rimi nal h bel. . .............. 2 2 

II, C r imes Aga in s t " ' Ora li t y, Et c . : 
Rape . ... . ......... ... ..... .... .. .... .. .. .. . ....•.. . . •• .. •. , , 

" 3 3 S 5 I. 
Carna l kno ..... ledge-

Fema le und er 10 yean! .. 1 2 " 1" ... . 2' ' j' Femll ie 10 t o 13 yean .. . .... ... ......... • 10 4 " 2' 2 I 
Female .. ,. 17 years ... . ....... .. ..... ... ... ... .. .. . 3 70 55 • 7 • I , 25 24 13 

I ncest . ... . .. . .. . . . .. . .. ...... ..... ... ... .... ... .... ... .. ... • 13 7 1 2 1 . '3' 2 I ' j ' 2 
I ndecent nltlla ult .. •. . .... ........ ... .. ....... ... .... ....... 46 " ' 0 6 1 2 • 10 S 
Sodomy . . .. ..... . .. • . . . ........ ..... ... ... .... .... .... 3 S II 3 , I I 4 , 
Psychopa t hic Personality . ......... .... .. . .. ii, • 3 
Abortion ...... .. . . . . ..... ..... ..... ......... ........ .. .. • 7 I 
Abduction ... .. . ....... ..... ....... ..... .. .. .. .... .. I • • I 2 
Seduction .... ..... . . ... .. .. . . . •.•.•. .. •.•• • . • • • ••••••••• • .•.. I 

iit" 
I j ' Indecent exposure . . ....... ...... .. .. .............. .. .. ..... .. 13 13 , 3 I 

Adul ~er~ ..... .. IS 15 22 I 'j' 3 .... j I 10 6 7 
FOfDl catlOn ... . . . ... ... ... IS 21 7 2 I , I 
Keeping house of ill-fam e ... 5 S 13 2 I • 



II . Crimes Against Mora li ty , Etc.- Cont. 
BigalllY .. .... ...... . • 3 4 ·zs· 1 1 Disorderly cond uct .... .. .... . .......... 10' 217 233 • ,. 4 4 12 7 Cri mes againlll child ren, c tc.-

Paternity- Illegitimate child .. . ..... . . ... 245 244 215 33 3. 27 • 4 4 .6 62 " Abscondin" t o cvade pater nity proceedings. 
" io3' 

1 .. JOO ' . 'g' .... j . 1 1 2 
Abandonment-wife o r child . .. .... . ..... . . .. 75 5 7 1 . " g' 61 " .0 
Non-eupport--wife or child .. . ... . 147 136 158 33 36 41 , 2 4. '6 70 Contribut.ing delinquency oC minor . 12 23 • 2 4 2 l\Iisce lJ tlneous-
P ublic dance luws. .... . .. ... 6 8 8 '" ' ;1 ' 7 1 .. "z 4 .. iii ' 1 Gambling- Lou.ery laws ... . . . . . . . . . . . . . . . . . . 128 20. 2·14 3 3 1 31 

III. Crimes Aga inst Proper t y : 
Arson in fiNit de,ltree ... .. ...... ... 1 1 2 1 1 Al1JOIl in second degree. 2 4 • .. .. i · .... z 2 1 2 
Arson in third de3ree . . . ..... ...... . 17 20 29 3 3 2 3 Burgla ry in fifllt egree 1 2 
Burgla ry in second degree . .. .... ... .. .. .. .... 17 111 4 1 . ·s· T 

4 . is' 1 Burgla ry in thi rd degree ... lOS 158 209 3 3 13 " Unlawful entry . .......... 3. 3' 33 2 3 8 1 Forgery in first degree ..... • 10 • 'S' 1 I Forgery in seconrt degree .. . 16a 149 195 6 1 3 3 " 18 16 Forgery in th ird degree . .... . . ....... ... 36 52 15 2 ·z· 1 10 S 7 Grand Larceny in fir~t. degree . .. 128 73 79 10 • 1 2 17 27 I. Grand Larceny ill secoud degree. 537 532 496 22 10 18 7 I S . i i; ' 109 115 •• Petit Larceny ... .. . ..... ..... . . . . . . . . . . . . 600 710 651 52 02 62 12 18 S9 134 143 El:tortion .... ... . . . . . .. 4 3 2 
'5' 2 

'Z' I • R eceiving stolen property ... .. .. .. . 39 2S 32 I 3 3 22 7 • Check without funds .... .... .. ... .. ... . 376 350 348 • IS 14 3 2 H I 156 163 Mortgnged chattels .. . 35 27 26 I I I I 2 24 17 I . Malicious mischief. .. .... .... . . ... 77 109 110 • 9 10 3 34 23 I . Tr~pI\M .... I .' 10 27 I • 4 3 11 
I V. Crimes Against Sovereignt )', Pub l ic Jus tice, 

Safe ty, Peace, Etc.: 
Bri be ry . .... 2' 2 2 2 I Pe rjury . .. ... . .. . . ...... . .. ...... ...... .. .... I 5 , 2 Resiuing o r interfering '!'ith officer . . 44 43 65 .. "z· 2 '7' 

' '2' • 7 6 Concealed WeapOn8 ...... . . . ... . .. ... . .. .. .. I . 17 2. I I 4 1 3 Langull ge provocative of alIlIault. 62 73 53 12 4 II 4 4 3 IG 13 • Habitua l offend er .. . .. 3 2 3 
Escape .. . . .... .. .. ... .. .... . ........... . 17 12 • I 

T ' j' .. . I Conlempt of court . . ... ... .. .. ... .... . .. 2 3 7 3 Unlawful assembly . .......... • 28 • "z· 4 1 Nuillllnce .. .. .. ... ..... .. . • ,. 2. 1 '2' 'z' 2 3 Swindling . ... .. .......... ... .... .. .. ..... .. 1 • I 5 
Riot ..... ,. .... .... .... .. .. ......... 3 3 ·z· Malfell5~~~e in o ffi ce .. ........ .. .. .. .... ............. 

'3S ' 3 I . . .. ~i' Breach of Peace . ... .... .... .. ..... . . . . . . . . . , . . . . . . . . . 22 4' I 16 5 ... ..... 

\ 



I 

TABLE NO. l-Con tinued 

TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 1938, 1939, 1940 

IN J USTICE. MUNI CI PAL AND D ISTRICT COU RTS 

NATUR E OF ACCUSATION Pleaded Guilty Found Guilty Acquittals Dilmiua.l. 

1938 1939 1940 1938 1939 1940 1938 193U 1940 1938 1939 11)40 - - --------------1'----- --------- ------- --
V, MIKellaneoul Crimes: 

Cruelty to a oimah . ..... .. .......... ...... ........... ... .... .. I 0 • . i i) I 2 • Vagrancy ............. ..... . ....... .. .... .......... .. ...... .. 198 396 38. S I • 2 3 
Violations olla1Vl!l rc: 

Compu l80ry education .......... .. .. ' . ....... . . .......... .. 19 8 12 3 12 S ... '2' • 12 • Forestry ......... .. ...................•.•.• . • . •.•.•.. . ... 100 71 80 • 8 8 .. ' iii ' I 12 8 II 
Wild Animals (game and fi sh) ....... .. ..•••.• , .•. ..... .. .. . 1,455 1,478 1,960 '6 6. 93 10 21 .. 70 10' 
H ealth ........ .. ... .......... .. .... .. ......... .. .... ..... 15 21 28 3 3 . .. . j . I I 2 • Food Blld Dairy .. . .... .. .... ........... . . .... .. ...... .. 37 68 

i39 
I • . ia ... a"- • I .. iis ' Traffic .. .. ... .. .... ....... ... . 5,682 10,148 10.762 417 .21 21 72 78 

Drunk d;i~e~ :'-:::'-'- .-: . .-.-.-.':::: .... ... ........... .. . 634 668 97. .9 .2 67 II 9 II 21 19 I S 
Motor vehicles, unauthori:led drh' jng, tampering ... .. .. ::::::: 22' 34. 216 0 18 I . I 2 .... i ' I. 2S II 
Drunkenneu .•.................... " ' ..... ... . . . . . . . . . . . .. 1,983 2,282 2,227 64 8. 1. 8 • 0 41 39 •• Prohibition ..... " .. ............. ... .... • • 2 .91 432 20 4. 18 • • • 38 .. 82 
Barbe,.. ....... . .. .......... ..... ...... ... ..... 17 17 38 I • I I • I 
Bailie seienees .... . .... ....... .... ...... . . . . . . . . . . . . 8 2 7 " j ' ... i" I 
Drup ....... .. , . . . . . . . . . . . . .... ................. ...... .. I ' 24 10 '2 3 
Gasoline Tn .. .. .. .. .. , 10 6 I .. 2' 3 • Hotel$, Innkeepen. .. .. ' 2' 2. 22 2 I I' 13 2. 
Labor . "' ..... . ... . ...... 3 I • i Ljvellto~k · ........ ...... ... ...... .......... 7 9 I . . . '2' I 2 " i ' 
Non-intoxicattng ~S:lt · liq~~~ :.': . ..... .... ........... . 9 3. 28 3 3 10 • ···· i; 
Seeurities ....... ..... . . . . . . . . . . . . . . . . . . . 3 2 3 I 0 
8mallioan s et ... ... ............................ . .... .. . .. . ... ~ . I 
Veterinary medieine. 3 • .... j . 2 
Weights and meaeu~:.'~.':::: : :::::::: : ::: : : :: : : : ::::::::: I 7 • ... ii) I I .. , 

j3 .. ii3 ' 
. ... i ' 

Mi.l!cellaneous . " .... .... ........... ..... ..... 131 278 303 7. 31 3 7 117 81 ------- - --------------- - --- -
T otal . .... ... ..... .... ..... 15,057 20,837 21,959 716 1, 242 1,302 182 2'3 200 1,455 1,650 1,514 
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BANKS and CORPORATIONS 
BANKS 

1 
Stock-Lien on for indebtedness of stockholder- M27 §§ 7463, 7676. 
Commissioner of Banks . 

You are adv ised a st ate bank has no lien on a stockholder's stock for 
his indebtedness to the bank. 

This was squarely held in Ander son v. Cook County State Bank, 154 
Minn. 231. The sections cited by you, to-wit § 7463 M.M.S. 27 (6176, G.g . 
'13) and § 7676 M.M.S. 27 (6357, G.S. '13) wer e both under consideration in 
that case. It was pointed out in Nicollet County Bank v . City Bank, 38 
Minn. 85, that § 7676 was taken from the f ederal banking act, and that 
federal courts in construing the federa l law had held any Hen the bank may 
have h ad by virtue of other statutes had been abolish ed by the la ter law. 
This decision was made in 1887. It was affirmed again in 1935 in Rockwood 
v. Foshay Trust and Savings Bank, 195 Minn. 64. See a lso Sigel v. Security 
State Bank, 134 Minn . 272, and St. Paul Trust v. Jenks, 57 Minn. 248. 

Tracing the history of §§ 7463 and 7676 supra we find that the earlier 
enactment was § 7463 which applied generally to all corporat ions, and the 
later enactment was § 7676, which was r estricted to banks. Both these 
provisions were carried into t he R evision of 1905. Under the rule announced 
in U. S. & C. Land Co. v. Sullivan, 11 3 Minn. 27, they are t o be construed 
as were the orig ina l acts from which they were derived. 

ROLLIN L. SMITH, 
Special Assist ant Attorney General. 

August 22, 1939. 520 

CORPORATIONS 

2 
Cooperatives-Liability of s hareholder-Constitution of Minnesota. Article 

10, Section 3-M38 § 7465-1. 

Department of Agricult ure, Dairy & F ood. 

You ask: 

"Are shares in a Cooperative organized after 1931 assessable or 
liable in case of dissolution of the Cooperative ?" 

Your question is answered in the negative. Prior to 1931, the Jiability 
of st ockholder s of a cooperative was fixed by Article 10, Section 3 of our 
State Constitution, which provided : 
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"Each stockholder in a corporation, not excepting those organized 
for the purpose of carrying on any kind of manufacturing or mechanical 
business. shall be liable for the amount of stock held or owned by them," 

As proposed by Laws of 1929, Chapter 429, this constitutional provision 
was amended at the election held on November 4, 1930, so as to read as 
follows: 

"The Legislature shall have power from time to time to provide 
for, limit and otherwise regulate the liability of s tockholders or mem­
bers of corporations and co-operative corporations or associations, how­
ever organized. Provided every stockholder in a banking or trust cor­
poration or association shall be individually liable in an amount equal 
to the amount of stock owned by him for all debts of such corporation 
contracted prior to any transfer of such st ock and such individual lia­
bility shall continue for one yeur after any transf er of such stock and 
the entry thereof on t he books of the corporation or association." 

Pursuant to such cons titutional authority, the legislature enacted Laws 
of 1931, Chapter 210, Section I , now found in Mason's Minnesota Statutes 
of 1927, and 1938 Supplement, Sect ion 7465-1, which provides: 

HExcept us provided by Sec tion 7465, Mason's Minnesota Statutes 
of 1927, no st ockholder or member of any corporation or of any co­
operative corporation or association, however or whenever organized, 
except a stockholder in a banking or trust corporation or association, 
shall be laible for any debt of said corporation, co-operative corporation 
or association ." 

For your convenience I am setting out Mason's Minnesota Statutes of 
1927, Section 7465, which constitutes the specifications mentioned above: 

"Every stockholder shall be per sonally liable for corporate debts 
in the following cases: 

1. For all unpaid installments on stock owned by him or trans­
ferred for the purpose of defrauding creditors. 

2. For failure by the corporation to comply substantially with the 
provisions as to organization and publicity. 

3. For personally violating any of such provisions in the trans­
action of any corporate business as officer , director, or member. and for 
fraudulent or di shones t conduct in the discharge of any official duty." 

Briefly. the so-called "double liability" feat ure of corporations is no 
longer a part of our laws. It is noteworthy. however, that the constitutional 
amendment which was adopted is not se lf-executory. By such amendment 
the legis lature has the power to limit and regulate the liability of stock­
holders and members of corporations and cooperatives, regardless of how 
organized. 

June 30, 1939. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

93a-18 
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3 
Cooperatives-Quorum-Delegates to Central Cooperative-Proxy-Votlng 

by Mail-M38 §§ 7836, 7838. 

Department of Agriculture. 

You ask: 

1. For a clarification of the requirements for a quorum at a co­
operative stockholders' meeting. 

2. How many votes that a delegate to a central cooperative asso­
ciation may be entitled to represent. 
We answer your first question as follows: 

Section 1, Chapter 163, Laws 1937, also found as Section 7838 of the 
1938 Supplement to Mason's Minnesota Statutes, amended the former co­
operative law in regard to a quorum at their meetings and reads as follows: 

"At any regular or special meeting of the stockholders of any 
association incorporated under this act a quorum necessary to the 
transaction of business shan be at least twenty per cent of the total 
number of stockholders in the association when the number of stock­
holders in such association does not exceed two hundred and in associa­
tions having a larger number of stockholders fifty stockholders present 
in person shall constitute a quorum; provided, however, that where any 
association has for two successive years been unable to secure a quorum 
at its annual meeting thereafter a quorum shall be at least ten per cent 
of the total number of stockholders when the number of stockholders 
in such association does not exceed two hundred. The fact of the attend­
ance of a sufficient number of stockholders to constitute a quorum shall 
be established by a registration of the stockholders of the association 
present at such meeting, which registration shall be verified by the 
president and secretary of the association and shall be reported in the 
minutes of such meeting. No action by any association organized under 
this act shall be valid or legal in the absence of a quorum at the meeting 
at which such action may be taken." 

We beJieve this language is sufficiently clear for the purpose of deter­
mining the number necessary for a quorum in the ordinary cooperative. 
The same method will apply to central cooperatives, except where affiliated 
member cooperatives are given additional votes on the basis of volume of 
business or number of members . Their number will be determined by the 
articles of incorporation or by·laws of the central association. 

We answer your second question as follows: 

It is entirely optional with the local member cooperative as to whether 
it shall send one or more of its members to represent it at any meeting of 
the central cooperative. If it wishes to send only one, it may do so. However, 
they sometimes wish to send more than one so that they may consult with 
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each other before voting at the central cooperative meeting. They would, 
however, be only entitled to ca st the number of votes to which the local 
member cooperative that they r epresent is entitled. 

Voting by proxy is not permitted. 

Voting by ma il is permitted in accorda nce with Section 7836, 1938 Sup· 
plernent to Mason's Minnesota Statutes, which is as follows : 

4 

"Any stockholder who is absent from any meeting of the stock­
holders of any a ssociation organized under the provisions of this Act, 
may. as herein provided but not otherwise, vote by mail on the ballot 
herein prescribed, upon any motion, r esolution or amendment to be 
acted upon at such meeting. Such ballot shall be in the form prescribed 
by the board of director s of such association and shall contain the exact 
text of the proposed motion, resolution or amendment to be acted upon 
at such meeting a nd the date of the meeting ; and shall also contain 
spaces oppos ite the text of such motion, r esolution or amendment in 
which such stockholder may indicate his affirmative or negative vote 
thereon. Such stockholder shall expr ess his choice by marking an "X" 
in the appropriate space upon such ballot. Such ballot shall be certified 
to and signed by the stockholder if an individual, or if a corporation 
by the pres ident or secretary ther eof, and when received by the secre­
tary of the association holding the meeting, shall be accepted and 
coun ted as the vote of such absent s tockholder at such meeting." 

April 18, 1939. 

JOHN A. WEEKS, 
Assistant Attorney General. 

93a-80 

Names-"Deceptively similar" construed and applied- Ma8 § 7492-4. 
Secretary of State. 

You ask whether or not the names Domestic Finance Corporation, 
Domestic Credit Company, and Domestic Loan Company are, "deceptively 
similar" within the meaning of Section 7492-4, 1938 Supplement to Mason's 
Minnesota Statutes of 1927, which provides that the name of a corporation 
orga nized under the Business Corporation Act "shall not be the same as, 
or deceptively similar to, the name of any other domestic corporation or of 
any foreign corporation authorized to do business in this state· •• ." 

In my opinion your inquiry is properly answered in the affirmative. 
The names mentioned are in our opinion deceptively similar. 

The t est is whether the similarity is such as would deceive the ordinary 
customer. 12 Minn. Law Review 764; Brown Sheet Iron etc. v. Brown Steel 
Tank etc., 198 Minn. 276 at 279. 
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It is immaterial that the name was adopted in good faith and in 
ignorance of the prior appropriation thereof by another, and without any 
intent to acquire that other's business, or to profit by its name or reputation. 
It is immaterial that the person adopting the name has acquired none of 
that other 's business. Northwestern Knitting Co. v. Garon, 112 Minn. 321. 
at 326. 

If the simulation of an existing trade name i! manifestly liable to de­
ceive purchasers as to the origin and manufacture of goods it is not neces­
sary to show actual deception or intentional fraud. Nesne v. Sundet, 93 
Minn. 299. 

Parties organizing a corporation must choose a name at their peril and 
the use of a name similar to the one adopted by another corporation may be 
enjoined at instance of the latter if misleading and calculated to injure 
its business. Good faith or actual intent is immaterial. Nesne v. Sundet, 
supra. 

This office once had occasion to apply a former law (Section I, Chap­
ter 111, Laws 1919), providing that a corporate name "shall distinguish 
it from all other corporations domestic or foreign, authorized to do business 
in this state," to the case of two corporations, one in existence called "The 
Nut House of Minnesota," the other seeking a charter under the name "Nut 
Specialty House," and said: 

"It appears to me however , t hat the most important words common 
to both names are "Nut" and "House" in conjunction with the word 
"Nut;" that the resemblance between the name~ in such as would be 
likely to mislead purchaser s, or those doing business with the respective 
corporations, and that the proposed name does not sufficiently distin­
guish the proposed corporation from the existing corporation. 

"In the mind of the ordinm'y person des iring to deal with one or 
the other of the corporations 01' to refer thereto the name of each will 
be carried as "The Nut House" as I look at it." Opinion to Mike Holm, 
September 23, 1921. 

The phrase "deceptively similar" used in the present statute is 
broader and more inclusive than the expression Hshall di stinguish it from 
all other corporations" used in the old law, so the reasoning of the opinion 
cited not only applies, but applies with more force. 

In this connection see generally SheffieW v. Sheffield, 105 Minn. 315; 
Rodseth v. N. W. Marble Works, 129 Minn. 472; Yellow Cab Co. v. Taxicab 
& T. Co., 142 Minn. 120; Yellow Cab Co. Inc. v. Becker, 145 Minn. 152; Twin 
City Brief Print ing Co. v. Review Publishing Co., 139 Minn. 358; Citizens 
Wholesale Supply v. Golden Rule, 147 Minn. 248, L.R.A. 1918-A, 961. 

Guided by the s tatements in these cases, and the former rulings of this 
office, and cons idering the object of this statute, the evil to be remedied, and 
the means employed, and construing it so as to supress the mischief, and 
advance the remedy, we hold the names Domestic Credit Company, 
Domestic Loan Company, and Domestic Finance Corporation deceptively 
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similar within the prohibition of the statute. The doctrine of prior adoption 
applies, and under facts stated in your letter the Domestic Finance Cor­
poration is entitled to the exclus ive use of thi s name, it baving been the 
first corporation to adopt it. 

The other two companies should be notified of this ruling, and the 
Minnesota corporation The Domes tic Credit Company should be r equested 
to change its name, and the holder of the reserved name Domestic Loan 
Company should be notified it is not ava ilable, and to select another if it 
desires to do so. 

March 16, 1939. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

92a-16 

CONSERVATION 
FIREARMS 

5 
Gun "case" defined-M3S § 5498. 

Divis ion of Game and Fish. 

You state that some question exists as to the meaning of the word 
"case" as used in the statute r equiring guns carried in an automobile to be 
enclosed in a case, Also, that occasionally g uns have been found wrapped jn 
jackets, clothing or blankets, and t he contention has been made that such 
a wrapping cons titutes a case within the meaning of the s tatute. 

You inquire as to the meaning of the word "case", 

The statu te referred to, namely the 1938 Supplement to Mason's Minne­
sota Statutes of 1927, Section 5498, (Art. 192 of the Game and Fish Laws) 
reads in part as follows: 

"No person * * * shall * * * carry a gun or other firearm, except 
a pis tol or revolver, in a motor vehicle unless the same be unloaded 
in both barrels and magazine and taken apart 01" contained in a 
case. * •• " 

The exact meaning of the word "case" as here used, has not been deter­
mined judicially. 

Webster's New International Dictionary defines "case" as: 

"A box, sheath, or covering of any ki nd; as , a case f or holding 
goods; a case for spectacles; a case of a watch, a cartridge, or an insect 
pupa," 
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Various illustrations of the use of "ease" are there given. It is to be 
noted that in each of these illustrations the word ucase" as applied in that 
instance, is a complete enclosure designed for the purpose of housing the 
particular articles specified. 

There is little doubt but that the legislature, in using the phrase, ucon-
tained in a case," had reference to a gun case especially designed for the 
purpose of containing the gun. A gun case is an article of common usage. 
Various types and shapes 8re built, but aU have for their specific purpose the 
housing of the gun. The word has a well recognized meaning in arms and 
ammunition circles. 

We Bre therefore of the opinion that the legislature, in using the phrase 
referred t o, intended to refer to a case especially designed to contain the 
gun, and that a mere wrapping of cloth, clothing or other articles does not 
comply with the requirement that the gun be "contained in a case." 

October 24, 1939. 

6 

MANDT TORRISON, 
Special Assistant Attorney General. 

208e-3 

Gun "taken apart" defined-M3S § 5498. 
Division of Game and Fisb. 

You call our attention to the 1938 Supplement to Mason's Minnesota 
Statutes of 1927, Section 5498 (Art. 192 of the Game and Fish Laws) which 
contains the following provision: 

fl. . . No person while in a motor vehicle shall take game, nor 
discharge any firearm therefrom at any wild animal, nor carry a gun 
or other firearm, except a pistol or r evolver, in a motor vehicle unless 
the same be unloaded in both barrels and magazine and taken apart 
or contained in a ease .••• " 

And state that in some instances, as in the case of single and double 
barrelled shot guns, the forearm is removed and the gun slightly ajar, in 
other words, partially broken open. 

You inquire whether or not such a gun in an automobile is taken apart 
within the meaning of the statute above cited. 

It is our opinion that it is not so taken apart. In our opinion a gun, to 
be taken apart within the meaning of the legislature in exacting this law, 
must be so dismant1ed as to be incapable of being fired. Any other holding 
would nullify the legislative intent. 

We call your attention to the fact that deer shiners and persons 
shooting upland game birds from an automobile, customarily use cheap 
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single and double barrelled guns and customarily have the forearm off the 
gun when being used, in order that they may take the gun apart more read· 
ily if wardens attempt to stop them or search their car. It may be true that 
in some instances danger may result from the use of an old, worn out gun 
without the forearm in place: That fact, however, does not prevent the gun 
from being fired and certainly no line of demarcation can be drawn, based 
upon the age or worn condition of the arm. The sole question is whether 
it is taken apart within the legislative meaning. 

We can attach no significance to the fact that the gun was partially 
broken other than that it is easier to slip the shells into the gun when in that 
condition and makes its Quick use easier. 

October 20, 1939. 

MANDT TORRISON, 
Special Assistant Attorney General. 

208e-3 

FORESTRY 

7 
Timber-Stolen from state land need not be definitely identified to permit 

seizure,· provided some of stolen timber can be identified- L25 C276, 
Lal C263. 

Director, Division of Forestry. 

You request an opinion relative to your authority to seize and sell 
timber unlawfully taken from school trust fund lands. 

It appears there are frequently two or more types of timber cut from 
a single piece of land. 

You state that you have located one type of timber in a mill yard, or 
point of landing, and can definitely identity the same through stump or 
top matching. This type is intermingled with other logs that could have 
been cut from the same tract, and correspond in type to . other timber 
stolen. 

You ask whether or not it is necessary to definitely identify each type 
before collecting trespass damages for all of the timber stolen. 

Your attention is called to Laws of 1926, Chapter 276, Section 32, pro­
viding in part as follows: 

u ••• and whenever any timber so unla~uny cut has been inter­
mingled with any other timber or property so that it cannot be identi­
fied or plainly separated therefrom the auditor may so seize and sell 
the whole quantity so intermingled, and in such case the whole quantity 
of such timber shall be conclusively presumed to have been unlawfully 
taken from state land •••• " 



32 CONSERVATION 

Under Laws of 1931, Chapter 263, the duties of the state auditor have, 
of course, been transferred to the director of the divis ion of forestry. 

The wording of the statute answers your ques tion. Ther e is no mention 
of different types of timber. It is obviously the intention of the statute to 
preclude the necessi ty of proving the identity of each s tick of timber, or 
each type of timber , after it has been intermingled so that it cannot be 
identified or pJainly separated. 

The statute provides that the whole quantity shall be conclusively pre· 
surned to have been unlawfully taken. A conclus ive presumption is not a 
presumption, or a rule of evidence at all. It is in effect a rule of sub­
s tantive law merely s tated in terms of presumption. A conclusive presump­
tion dispenses altogether with a necess ity of evidence as to the fact pre­
sumed. 

It is therefore our opinion that when the state brings itse lf within 
the t erms of the statute and is able to demonstrate that any timber unlaw­
fully cut from state trust fund lands has been intermingled with any other 
timber so that it cannot be identified , the presumption set up as conclusive 
applies. 

December 28, 1940. 

8 

MANDT TORRISON, 
Special Assistant Attorney General. 

203t 

Trespass claims-Where standing timber on tax forfeited lands has not 
been appraised and approved. 

Director, Division of Forestry. 

You advise that in a number of instances, County Boards of various 
counties have offered for sale tax forfeited lands through the County Audi­
tor, at public sale, without, however, in all ca ses having an appraisal of 
the timber on such lands as contain it made and approved by the Commis­
sioner of Conservation. 

You ask the following question: 
Hlf a county sells tax-forfeited land upon which merchantable 

timber is standing without having appraised the timber or gotten the 
approval of the Commissioner of Conservation, and such timber is cut 
and removed, can the Divis ion of Fores try bring action for trespass 
against the per son cutting and removing the timber? /I 

The 1938 Supplement to Mason's Minnesota Statutes of 1927, Section 
2139-15, as amended by Laws of ]939, Chapter 328, requires that befoft! 
any tax forfeited land is sold, any standing timber thereon be appraised 
separately and that the appraisal be approved by the Corp.missioner of 
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Conservation. The law also provides that no standing timber be removed 
from any such land unti] the amount equal to the appraised value of the 
timber be paid by the purchaser. 

It is our opinion that the counties must comply with the prOVISlons 
of this act with respect to the separate appraisa l of timber, and approval 
of that appraisal by the Commissioner of Conservation before such tax for­
feited lands can be sold. Failure to comply r enders the sale void. 

I t is the general rule that the state is not bound or estopped by unlaw­
ful or unauthorized acts of public officers. 59 C.J. 321, L.R.A . 1917 E 1160. 
It is our belief that the doctrine of estoppel could not be maintained against 
the state on the bas is of sales which were made without a compliance with 
this law, See State v. Red River etc. 157 Minn. 7. 

Your question is therefore answered in the affirmative. 

It may, of course, be difficult in some instances to prove thut the tres­
pass was intentional or with intent to defraud the s tate of the value of the 
timber, in which instance a settlement waiving the penalties and settling 
the claim for actual stumpage value might be justified (provided such value 
does not exceed the sum of $1,000.00). 

MANDT TORRISON, 
Special Assistant Attorney General. 

May 11, 1940. 27g 

Note: See L. 1941, C. 433. 

GAME AND FISH 

9 
Bait Dealers_ uG uesttt defined-Sale of Minnows-M38 § 5536-2 (8). 

Director, Game and Fish Division. 

A question has arisen as to the definition and scope to be accorded the 
word "guest" as used in the 1938 supplement to Mason's Minnesota Statutes 
of 1927, Section 5536·2 (8). 

The s tatu tory provision inquired into reads as follows : 

UBait dealers' license, $2.50, but operators of summer resorts and 
tourist camps who sel1 to their guests only, shall not be subject to the 
payment of such license fee." 

You advise us further that a number of resort owners and boat livery 
people sell minnows to persons who come to their r esort or livery for the 
sole purpose of renting a boat; that many of these customers do not 
secure lodging, room or cottage accommodations or take meals at such 
resorts, and in fact some of the resorts or liveries do not have lodging or 
meal facilities f or customers. 
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You ask specifically whether or not the word "guest " as used in the 
above quoted statute includes such customers. 

The word Uguest" is used in connection with various legal relationships 
that have arisen under the st atutes and the common law in various juris­
dictions in this state. The Minnesota statutes nowhere specifically define 
the scope of the meaning of the word "guest", While this word in the 
majority of its uses applies to an invitee to social functions, or a transient 
customer at a hotel or inn under hotel and inn keepers' laws, who obtains 
lodging or meals at such hotels or inns, a very considerable number of 
cases have arisen which define "guest" as including one who merely goes 
to an inn for the purpose of temporary refreshment, either food or drink. 
McDaniels v. Robertson, 20 Vt. 316, 330, 62 Am. Dec. 567; McDonald v. 
Edgerton, 6 Barb. 660, 562 (N. Y.). 

It has further been held t hat a g uest includes a traveler who goes to a 
house hcld out to be an inn, for the purpose of receiving any entertainment 
as such inn has occasion to provide. Pinkerton vs. Woodward, 33 Cal. 567, 
91 Am. Dec. 667. 

There is further a considerable line of authority which provides that 
anyone keeping a horse with an inn keeper is a guest notwithstanding he 
himself secures no lodging or meals at the inn. Ingalsbee vs . Wood, 36 Barb. 
452, 460 (N. Y.); Russell v. Fagan, 8 At. 258 (Del. ); York v. Grindstone, 
1 Salk 388; Mason v. Thompson, 26 Mass. 280, 285, 20 Am. Dec. 47. 

With respect to automobile law, statutes and decisions using the word 
"guest" universally define the word to include anyone accepting the driver's 
hospitality and taking a ride either for pleasure or business purposes with­
out compensation to the driver. Crawford v. Foster, 293 P. 841, 110 Cal. 
App. 8l. 

It is further clear that an invitee upon a country club who pays a 
green f ee is a guest. 

The trend of these decis ions clearly indicates that the word "guest " in 
the statute referred to is broad enough to cover anyone making use for 
compensation of any of the facilities of summer resorts and tourist camps 
such as the r ental of boats without the necessity of obtaining lodging or 
meals. 

June 1, 1939. 

10 

MANDT TORRISON, 
Special Assistant Attorney General. 

209k 

Blinds-Permanent-Artificial-As distinguished from temporary but sta· 
tionary-M38 § 6656. 

Director of Conservation. 

You direct attention to the regulations contained in the 1938 Supple. 
ment to Mason's Minnf'~(lta Statutes 1927, Section 6656, (Art. 202 of the 
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Game and Fish Laws ), r elative t o the use of blinds in public waters. You 
state further tha t considera ble confus ion exis ts as to the distinction between 
a permanent artificial blind and a temporary but stationary blind in public 
waters. 

You request clarification. 

A permanent a r t ificia l blind placed in pubJic wa ter s is prohibited. An 
attempt to defin e such a blind was made under an opinion of this office 
dated October 13, 1933 . The opinion may not be entirely clear. 

You are adv ised that in our opinion a permanent artificial blind such 
as is prohi bited is one which will withstand seasonal changes, such a s the 
storms and the ice action which may be anticipa ted in this area. It neces­
sarily becomes a question of fact as to whether each structure has that 
stability which will r es ist ice action and storms and thereupon r emain 
permanent. 

It is our opinIOn tha t merely placing poles in mud and constructing 
a blind a bout or upon such poles , no matter how elaborate nor whether 
equipped with a platform or not, does not consti tute a permanent artificial 
blind, if its stabili ty is not such as a matter of fact will withstand conditions 
as above mentioned. 

A temporary but stationary blind is permi tt ed. Such a blind neces­
sarily contemplates that poles will be driven into the mud or the bottom of 
the lake in order to make t he blind stationary and in our opinion it was not 
contemplated by t he legislature, nor is it practicable to r equire removal of 
such blinds from day to day. 

September 25, 1939. 

11 

MANDT TORRISON, 
Special Assistant Attorney General. 

210a-1 

Hunting-Public highways- M3S §§ 5551, 5510 (1 ), 

Director, Division of Game and Fish. 

You ask: 

1. "Is it unlawful to shoot game birds and t o hunt game birds 
a long and on highways in t his state except state trunk highways 1" 

The latest provis ion of law on t he subject is found in Mason's 1938 
Supplement , Sec tion 5551, as follows : 

14 ••• No hunter shall d ischa rge a ny firearm at any game birds 
which are within the limits of any state trunk highway, except migra­
tory game birds." 
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This prOVISIon was put in its present form by the amendment made 
by Laws 1933, Chapter 392, Section 14. Before the amendment the corres­
ponding provision of Section 5551 , as amended by Laws 1931 , Chapter 69, 
read as follows: 

... * • No game birds may be taken at any time or in any manner 
within the limits of any public highway, except migratory game birds. 
• • *" 

It is clear from the language of the present law as fi r st ahove quoted 
that it applies only to state trunk highways, t hat is, such highways as are 
established under Article 16 of t he state cons titution. 1t has no application 
to other public hig hways. H ence it is now permissible to hunt or shoot 
game birds of any kind on any public highwa y in the s tate except a st a t e 
trunk highway, subject to compliance with other applicable laws. 

It should be borne in mind that, with rare exceptions the f ee title to 
the land under public highways, including state trunk h ighways as well as 
other public roads and s treet s, belongs to the adjacent land owners, subject 
only to t he public easement for hig hway purposes. Hence, generally speak­
ing, no person has a rig ht to hunt or shoot game upon any public highway 
without the permission of t he adjacent property owner , even though such 
hunting or shooting may not be expressly prohibited by law. Any per son 
who hun ts or s hoots game upon a highway without permission of the f ee 
owner of the land may be liable to private action for trespass, also t o 
prosecution for a misdemeanor under Mason's 1927 Statutes, Section 5601, 
in any case where hunting has been for bidden by the owner orally or through 
posted notice. 

Of course the foregoing statements as to the rights of private land 
owners would not apply in any case where the state or a political subdivision 
thereof had acquired the entire fee title , or at least the public hunting 
rig hts, in t he ground over which t he highway passes. However , such cases 
a re exceptional. 

For a more complete discussion of the principles of law involved, see 
attorney genera l's opinion to Ed. J . Goff, county a ttorney of Hennepin 
County, dated September 23, 1933, (attorney general's file No. 210a-4, 229a-
6) . 

2. You a sk: 

"Is it unlawful for a hunter to stand on a state t runk highway and 
shoot game birds, not migrator y waterfowl, in a field adjoining t he 
highway?" 

This is answered by the present provision of Section 5551, first above 
quoted, t he app lica tion of which is confined to game birds which are actualIy 
within the limits of a st ate trunk hig hway. Hence it is permiss ible for a 
hunter standing upon a state highway to shoot birds which are outside the 
limits of the highway, subject to other app licable laws. The rules herein­
before discussed as to the rights of adjacent land owners apply as well 
as u nder t he first question. 



CONSERVATION 37 

We not e that the opinion of September 23, 1933. before mentioned, 
rendered under a former attorney general, states that under the provisions 
of Section 5551 in question, ill connection with Mason 's Statutes, Section 
5510 (I), as amended, it is a misdemeanor " to discharge any firearm from 
a s tate trunk hig hway at any game birds except migratory game birds." 
So far as this language might a pply t o game birds outside of the highway 
limits , it is clearly in error. Apparently the writer of the opinion made an 
inadvertent mistake in us ing this language, s ince the remainder of the 
opinion shows that he had a correct unders tanding of the application of 
the law. So far as the above quoted statement is erroneous , it should be 
disregarded. In other r espects the opinion referred to is correct. 

October 25, 1939. 

12 

CHESTER S. WILSON, 
Deputy Attorney General. 

210a-4 

Indians-Enforcement of game laws on lands purchased by Federal Govern­
ment-M27 §§ 5496, 4, 6-1, 6-2. 

Director, Division of Ga me and Fis h. 

You advise us that areas in the northern part of ,Minnesota have been 
purchased by the Resettlement Division and turned over to the Bureau of 
Indian Affairs of the Depa rtment of "'lnterior of the United States Govern­
ment for the use of the Indians j that the Indians arc of the opinion that 
these lands arc now closed reservation lands , and that t hey have jurisdiction 
over wild animals thereon, and a rc entitled to make their own rules for hunt­
ing, trapping and fi shing. 

You inquire whether or not the Indians may set up their own rules as to 
the taking of such animals, or whether the Department of Conservation has 
the duty and right of enforcing the laws of the State of Minnesota r elative 
to wild animals thereon. 

We call your attention t o Mason's Minnesota Statutes 1927, Section 
5496, which r eads as follows : 

"The owners hip of wild animals so far a s they are capable of 
ownership, is hereby declared to be in the state, not as a proprietor, 
but in its sovereign capacity as the r epresentative and for the benefit 
of all its people in common." 

That this statute is the law, is r ecognifed in the following cases: 

State v. Rodman, 58 Minn. 393j Thomas v. N. P. Ex. Co., 73 Minn. 185; 
Linden v. McCormick, 90 Minn. 337; State v. Shattuck, 96 Minn. 45; Waldo 
v. Gould, 165 Minn. 128; Bohman v. Gould, 169 Minn. 374; and Lacoste v. 
Dept. of Conservation, 263 U. S. 645. 
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It is our opinion that the title or ownership of lands or the acquisition 
of such ti tle or ownership in no way affects the title or ownership of the 
wild animals of this state. 

We arc not concerned here with the question of Indian r eservation 
lands which have never been cE'ded to the United States or to the State of 
Minnesota. 

We are not unmindful of that line of decis ions which hold that Indians 
upon their reservations or allotments arc not subject to prosecution for 
violation of sta te game laws. 

State v. Cloud, 179 Minn. 180. 

This decis ion and others {oHowing i t proceed upon the theory that as 
to orig ina l reservations and allotments created under specific authority of 
Acts of Congress, the Indians are wards of t he F ederal Government and 
subject to punishment only by the F ederal Government. That such lands 
are within the exclusive jurisdiction of the United States. That such lands 
are held in trust by the F ederal Government, but nevertheless remained 
Indian country within the purview of the Federal Laws. The Court in that 
case uses the fo llowing language: 

liThe juri sdiction of the State extends over Indian country within 
its borders except as limi ted by Indian Treaties or Federal Laws, but 
it has no juri sdiction therei n over t hose per sons or those matters which 
have been placed wit hin the exclusive jurisdiction of t he United States 
by t he India n Treaties and t he Federal laws." 
The lands under discuss ion, purchased by the Resettl ement Administra­

tion, and t urned over to t he Bureau of Indian Affairs have, so far as we 
can find , no r elation to Indian Treaties, nor can they be classed as exclusive 
reservation lands, unless a nd until an Act of Congress so designates them. 
Even then, without the consent of the Legislature of Minnesota , such lands 
could not come within the exclus ive juri sdiction of the United States, but 
would f a ll within the provisions of Mason 's Minnesota Statutes 1927, Sec­
t ion 4, wherein concurr ent jurisdiction is exercised by the State and the 
United States, and State crim inal processes apply. 

Those instn ncC!'1 wherein t he Un ited States is au t horized by State stat­
utes to acquire exclus ive jurisdiction are listed in Mason's Minnesota 
Statutes 1927, Sections 6-1 and 6-2. The exceptions there listed whereunder 
exclusive jurisdiction may be obtained do not embrace la nds purchased in 
accordance with t he premises of this opinion. 

You are therefore advised t ha t the ti tle to the wi ld a nimals upon these 
lands is and remains in the State, and that it is the duty of the Department 
of Conservation to enforce t he game laws with respect thereto upon such 
lands. You are fur ther advised that unless, and until l t he Federal Govern­
ment, by its Congress, has seen fit to des ignate these lands as exclus ive 
reservation lands, and t he Legis latur e of the State of Minnesota has con­
sented thereto, Indians thereon are subject to prosecution for violation of 
the sta te game laws. 

July 7, 1939. 

MANDT TORRlSON, 
Special Assistant Attorney General. 

2080 
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13 
Law Violations- Appeals Justice Courts-Plea of guilty as waiver of right 

to appeal. 

Director, Division of Game and Fish. 

It appears that certain persons were arrested for illegal possession 
of muskrat in closed season, that a plea of gui lty was entered, sentence was 
passed thereon, and that they were given time in which to pay the fines 
assessed. Also. that some time ther eafter the defendants determined to 
appea l from their convict ion to distri ct court in order to attempt to stave 
off t he loss of trapping privileges because of the conviction. 

This office has held that a plea of guilty constitutes a waiver of the 
right to appeal. This must be necessarily true where the judgment of the 
Court was acquiesced in and some action of the defendants indicated that 
the plea was voluntary. See Report of Attorney General 1930, No. 177. 

Under the facts stated, it is our opin ion that the right to appeal has 
been waived, that the appeals are subject to dismissal upon motion, and that 
the licenses of the defendants were automatically r evoked upon the proper 
entry of the judgment of conviction in justice court. 

November 29, 1939. 

14 

MANDT TORRISON, 
Special Assistant Attorney General. 

208g-1 

Law Violations-Jurisdiction of Jus tices of the Peace-Procedure in chang­
ing pIa .. of trial- M27 §§ 9910, 9012. 

Director, Division of Game and Fish. 

You ask whether game wardens are permitted to use their best judg­
ment in taking cases into various courts, or whether Municipal Courts have 
the priority over justice courts as to violations of the game laws. 

Also whether 0 1' not a warden has a right to request a change of venue 
on occas ions when the warden feels the court will not for some r eason 
cooperate in the prosecution of game violation cases. 

In dealing with a game law violation, the warden selects the court in 
the county where the violation occurs and procures a complaint from that 
court, charging the offender with the violation complained of. 

We call your attention to Mason's Minnesota Statutes of 1927. Section 
9110, dealing with the criminal jurisdiction of Justi ce Courts. That sec­
tion gives Justices of the Peace criminal jurisdiction throughout their 
respective counties, with .this proviso; 
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..... provided, however, that no justices of the peace shall have 
jurisdiction of any offenses committed within the limits of any city OJ' 

viIJage wherein a municipal court is organized and existing. but such 
offenses, otherwise cognizable by justices of the peace, and those arising 
under the charter ordinances or by-laws of the city or village shall be 
examined or tried by the municipal court therein existing; ••• " 

Your attention is particularly directed to the underscored language. 
The fact that an offender may be living within the limits of a municipality, 
and may be arrested there, has no bearing upon the jurisdiction of the 
courts. The test is whether or not any offense complained of was com­
mitted within the village or city limits. 

This statute is jurisdictional, and if the offense is committed within 
the limits of a city or village having a municipal court, justices of the peace 
throughout the county have no jurisdiction of that offense. Hence, a change 
of venue could not in any case be taken. 

If, after a complaint is issued and at any time before a decision is 
rendered, a warden feels that for any reason a fair trial will not be held, 
it has been the approved practice f or the warden to withdraw his complaint 
and then obtain the issue of a new complaint in another court. Care must 
be taken that the complaint be withdrawn rather than dismissed. This is 
the only procedure by which the state can secure a change of the place of 
trial after the trial has once commenced. Prior to the commencement of the 
trial, the provisions of Mason's Minnesota Statutes of 1927, Section 9012 
apply and a transfer of the action may be procured by filing with the 
justice of the peace an affidavit of prejudice. 

August 28, 1939. 

15 

MANDT TORRISON, 
Special Assistant Attorney General. 

20Bg 

Licenses-Age of applicants entitled thereto--M27 § 5499. 

Ramsey County Auditor. 

You ask the following questions : 

1. At what age is it permissible ,to buy a license? 

2. If under the age of 16, can he have any game in possession if with 
parent or guardian ? 

3. Is a license required by anyone under the age of 16, if accompa­
nied by parent or guardian? 

4. Does the same ruling hold good on non-resident hunting (under the 
age of 16) as is set up for non-resident fishing? 
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With respect to question I, we assume that your inquiry is directed to 
the question of small game hunting licenses. Laws 1923. Chapter 426. Sec. 
I, re-enacted the provisions of Laws 1919, Chapter 400, Sec. 31, and pro­
vided as follows: 

fiNo hunting license shaH be issued to any person under 14 years 
of age * • • ... 
Since that enactment by the legislature of 1923, the entire field of hunt­

ing and fi shing licenses has been recovered on various occasions. All of the 
regulations contained in the license laws enacted in 1923 have been car­
ri ed through either in their original wording, or in modified wording in the 
subsequent enactments, with the exception of the provis ion above quoted, 
which has been complete ly disregarded. These subsequent enactments 
appear in Laws 1927, Chapter 438, Laws 1929, Chapter 332, Laws 1933, 
Chapter 392 and Laws 1937, Chapter 447. 

In view of these subsequent enactments covering the ent ir e field and 
omitting the quoted portion of the earlier law, it is our conclusion that that 
provision has been repealed and that there is now no r estriction as to the 
age of persons to whom a license may be issued. This holding is in con­
formity with Rundlett v. City of St. Paul , 64 Minn. 223, 66 N. W. 967. In 
the official headnote of that opinion, the Court has used the following state­
ment: 

"A statute revising the subject-matter of a former one, and in­
tended as a substitute for it, operates as a r epeal of the prior act to 
the extent to which its provisions arc revisedj ........ " 

With r espect to your other questions, it appears to us that the answer 
is not material to any enforcement duty nor would it be of any assistance 
to the County Auditor s in determining what action they should or s hould 
not take. 

Since under the above ruling the County Auditor is a t liberty to issue 
a license to any person, irrespective of age, who applies for it and since it 
is not h is duty to prosecute for failure to have a license, we prefer to re­
serve rulings on those questions until such time as they are presented by 
those having t he duty of enforcement. 

September 27, 1939. 

16 

MANDT TORRISON, 
Specia l Assistant Attorney General. 

209g 

Licenses-Duty to issue upon proper application being made-M3S § 5536-1 j 
M27 §§ 5536-4, 5536-5, 5536-3, 5537-7. 

Director Divis ion of Game and Fish. 

You ask whether County Auditors or their agents may issue licenses 
on applications submitted by mail , which applications are in writing and 
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made under oath. or whether it is required that the applicant appear in 
person to complete the application. 

You call our attention to th e fact t hat hunting and fi shing licenses on 
the forms now issued embody within the same the data required to be in­
c1uded in the application and hence the application becomes an integral 
part of the license itself. 

Mason's Minnesota Statutes of 1927, Section 5536-1, ct seq., as amended, 
arc the present rules and regulations governing the issuance of game and 
fi sh licenses. Those provis ions are based upon Chapter 438, Laws of 1927. 
That act superseded the former Hcense law which was contained in Chap­
ter 400, of the Laws of 1919, Section 20, et seq. It is interesting to note in 
connection with the question with which we are concerned that Section 22 
of Chapter 400 of the Laws of 1919 contained the following lan~uage: 

"The applicant s hal1 state under oath to the County Auditor or 
commiss ioner his name, age, r esidence and post office address and also 
whether a citizen of the United States or an alien." 

The act of 1927 repealed the law just referred to. 

Under Mason's Minnesota Statutes of 1927, Section 5536-4, the Com­
missioner is r equired to determine the form of all licenses and applications 
therefor and shall prepare blanks of which he shall furn ish a sufficient sup­
ply to a11 officers and agents authorized to issue licenses. This statute fur­
ther provides that licenses shall have attached thereto such coupons or stubs 
with proper markings and designations as may be necessary to carry out 
the provisions of law relating thereto. 

Section 5536-5 provides as follows : 

"Applications for licenses shall be made on oath in writing, stat­
ing the name, age, post office address and legal residence of the appli­
cant. the place wher'e he last voted or if he has not voted, where he in­
tends to vote and whether a citizen of the United States or of any 
other country." 

The section further provides that any officer or agent authorized to issue 
licenses shall have authority to issue oaths upon applications and to cer­
tify the same. 

Section 5536-3 provides that licenses shall be issued as follows: 

Under the provisions above referred to , the director of game and fish 
has no discretion as to the issuance of these licenses, but must issue them 
to each individual applicant unless such applicant is under some disability, 
such as a prior conviction. 

There is nothing in the provisions of the present law which can be in­
terpreted as requiring the applicant to appear in person or to take an oath 
before the officer issuing the licenses. Had that been the in~ntion of the 
legislature in Section 5536-4, it would have been very simple to have re­
qU,ired that the application be made on oath, in writing before the agent 
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issuing the same. This becomes especially obvious in view of the fact that 
the law which was repealed when the present provisions went into effect 
did require the applicant to state under oath to the auditor or commissioner, 
etc., as above indicated. 

We also caU your attention to the provis ions of Section 5536-7 which 
permits the re-sale of license blanks by county auditors . Although the pur­
chaser of such blanks is not entitled to a discount unless he purchases the 
blanks in groups of not less than ten non-res ident or 25 res ident blanks, 
there is no minimum l imitation as to the number he may buy. It is clear 
that all of the provisions of the present law are des igned to facilitate the 
sale and handling of licenses without requiring pros pective licensees or 
applicants to travel any further than necessar y to procure them. 

In view of a ll these featur es of the presen t law, and the contrast with 
the law which is repea led, it is our opinion that it is mandatory upon the 
director to issue a license upon any application which meets the specific 
provisions of Section 5536·5. 

MANDT TORRISON, 
Special Ass istant Attorney General. 

March 18,' 1939. 209 

17 
Licenses-Statute voiding licenses is rn andatory- M38 § 5536·8. 

Renville County Attorney. 

You inquire as to whether the 1938 Supplement to Mason's Minnesota 
Statutes of ] 927, Section 5536·8, is mandatory as to the revocation of the 
license. 

The statute in ques tion reads as follow s : 

"Upon conviction of any person for any violation of any prOVIsion 
of law relating to any license issued to such person or r elating to the 
wild animals covered by such license, such license shall immediately 
become nuH and void and no license of the same kind shall be issued 
to such person fol' a period of one year after the date of commission 
of the offense. • • ." 

It is our opinion that this statute ipso facto nullifies the privileges con­
ferred by the licenses referred to, and that neither judges, nor the conser­
vation department, nor the enforcement officers have any power, or author­
ity to reinstate such licenses. 

The statute is mandatory. 

October 13, 1939. 

MANDT TORRISON, 
Special Assistant Attorney General. 

209d 
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18 
Motor Boats-Use of outboard motors in hunting. 

Director Division of Game and Fish. 

You inquire as to when a row boat containing an outboard motor shall 
be classed as a motor boat within the prohibition against the use of motor 
boats in duck hunting. 

You 8rc advised that a row boat upon which an outboard motor is used 
is only to be considered as a motor boat when the motor is attached thereto. 

Detaching the motor and placing it in the bottom of the boat results 
in a restoration of the original character of the boat as a row boat. 

A motor boat may be used in going to and f rom shooting grounds, but 
it is unlawful to hunt out of such a boat. It therefore becomes necessary 
to comply with the Jaw to detach the motor, and place it in t he bottom of 
the boat, or elsewhere, before hunting from the boat. 

This is in conformity with the interpretation placed upon the restric­
tion of the Biological Survey aga inst the use of motor boats in hunting 
migratory wild fowl. 

September 23, 1939. 

19 

MANDT TORRISON, 
Special Assistant Attorney General. 

210. 

Pheasants-Authority of Director to limit the taking of-L39 C424. 

Commissioner of Conservation. 

You ask whether under those sta tutes you have authority to limit the 
taking of pheasants t o cock birds only. 

Laws of 1939, Chapter 424 (Art. 199 of the Game and Fish Laws for 
1939-1940), provides in part as follows: 

II. • . Chinese ringneck or English pheasants may be taken and 
possessed in such counties of the state and in such numbers and during 
such times in the several counties • • • and subject to such other. 
provisions not inconsistent with law as the Commissioner (Director of 
Game and Fish) may by r egulations from time to time prescribe· ••. " 

This act further provides (Art. 200 of the Ga me and Fish Laws for 
1939-1940) : 

"A person may take during the open sea son • • • not t o exceed 
3 Chinese ringneck or English pheasants in the aggregate of both kinds, 
only one of which may be a female • • • • " 
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In the firs t provis ion quoted, the authority of the Director to establish 
daily bag limits is clear. The second quoted provis ion also obviously in­
tended to establish a maximum limit for Chinese ringneck or English pheas­
ants. In our opinion it cannot be interpreted as establi shing a minimum 
limit nor that the numbers specified are arbitrary or fixed. 

Reading the two sections together, and giving due consideration to their 
purpose, as well a s the use of the express ion "not to exceed/' and "only onc 
of which may be," it appears clear that it was t he inten tion of the legisla­
ture to limit the Director in set t ing bag limit s so as to restrict taking to 
not more than 3 pheasants, and so as to permit not more than one hen t o 
be taken. 

There would seem to be no question but that the Director could limit 
the daily bag to 2 male birds, or one male bird , or could close the season 
entirely. 

Certainly it can not be r easonably argued that if the limit of pheasants 
was set a t one per day, the legislature intended t o say that tha t one must 
be a f emale. 

In our opinion, therefore, the expression "only one of which may be a 
female" was only intended to limit the maximum number of females which 
could be taken, and was not in any way intended to compel the inclusion of 
a female in the bag limit. 

You are therefore advised t ha t you have authority to limit the taking 
of pheasants by regulation to male birds only. 

September 5, 1940. 

20 

MANDT TORRISON, 
Special Assistant Attorney General. 

210d-7 

Rock Bass-Sale of-Taken from international waters-M27 §§ 6580, 5598. 

Director Division of Game and Fish. 

You stat e that a shipment of rock bass was made from a concern deal­
ing in nsh at Warroad, and are being held for the purpose of r esale in Min­
nesota. It is presumed that these fish came from the Ontario portion of In­
ternational waters. 

You inquire whether these fish can be legally sold in the State of Min­
nesota. 

You are answered in the negative. Mason's Minnesota Statutes 1927, 
Section 5580, provides as follows: 
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UProvided black bass, crappies, sand pike, muskellunge, sunfish and 
rock bass, except those taken in international water s in connection with 
commercial fishing operation, whether taken within or without this 
state, or in any county of this state, may not be bought or sold at any 
time in this state." 

From this section alone it might appear that an exception has been 
made with r espect to rock bass taken by commercial fishing operations in 
international waters. 

This provision of the statutes, however , must be interpreted in conjunc­
tion with Section 5598, which provides in part as follows : 

IIAny variety of fish, except black bass, rock bass, muskellunge, and 
sunfish, may be taken by r es idents of Minnesota who are citizens of the 

United States, by means of pound nets, g iH nets and fyke nets, ••• " 
in international waters. Since by Section 5580 t he legislature has prohib­
ited the sale of r ock bass whether taken within or without the State, except 
such as might be taken in commercial water s in connection with commercial 
fishing operations, and since it has fUl'thel' expressly prohibited the taking 
of rock bass by commercial fishing operations in those interna tional waters, 
the intention to prohibit the sale of r ock bass is clear. Undoubtedly the 
exception provided for in Section 5580, namely. Uexcept those taken in in­
t ernational waters in connection with commercial fishing operation" has 
r eference to commercial fishing operat ions authorized by the State of Min­
nesota. 

June 23, 1939 

21 

MANDT TORRISON, 
Special Assistant Attorney General. 

211a-9 

\Vardens-Authority to enter private lands for game management without 
permission of owner. 

Beaver-Trapping and removal- L39 C424. 

Director, Division of Game and Fish. 

You advise that the question of removal of beaver from lands to which 
they are doing damage, or for game management purposes, has become a 
problem. 

You call attention to Laws of 1939, Chapter 424, which r epealed for­
m er provisions authorizing trapping and r emoval of beaver under special 
permits under certain circumstances and which now provides that land 
owners may kill or destroy beaver and turn the carcass over to the Direc­
tor of the Division of Game and Fish. 
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You point out t he fact that in many instances this r esults in waste. 

You inquire whether enforcement officers of the Division of Game and 
Fis h may live trap a nd remove beaver wit hout procuring express permis~ 

s ion from owners or occupants of lands and may enter private lands in order 
to effectuate their r emoval wherever necessary without procuring express 
permission. 

The title to all wild game is in the state in its sovereign capacity. This 
has been definitely established and cannot be controverted. State v. Rod­
man, 58 Minn. 393; Thomas v. N . P. Ex . Co., 73 Minn. 185; Linden v. Mc­
Cormick, 90 Minn. 337; State v. Shattuck, 96 Minn. 45; Waldo v. Gould, 165 
Minn. 128 ; Bohman v. Gould, 169 Minn. 374. 

On the other hand, it has been held in this state that the owner of the 
soil has' domin ion over it and the exclus ive privilege of hunting, including 
the right to control and protect wild game t hereon. Realty Co. v. J ohnson, 
92 Minn. 363. However, the Court in th is case pointed out that the title to 
all wild game is in t he st ate and the owner of premises whereon it was 
located has only a qualified property inter es t therein. In other words , that 
interest is subservient to the owners hip by the state and whatever control 
it rnay feel compelled to exercise thereover . 

W e have searched the authorities and are unable to find wherein the 
Supreme Court of this Sta te has passed upon the specifi c question involved. 
The exact question, however , was discussed and considered by the Court of 
Last Resor t of the State of New York, also involving the same animal, 
namely, beaver . Ba rret t et a1. v. State of New York , 220 N . Y. 423, 116 N. 
E . 99. Because this case presents the precise answer, we shall quote from 
it at some length. The law of New York is the same as the established law 
of Minnesota with r espect to the ownersh ip of wild anim'ars ' in the State in 
its sovereign capacity. The Court says: . 

u. . * the general right of the government to protect wild ani­
mals is too well established t o be now called in ques tion. Their owner­
ship is in t he state in its sovereign capacity, for the benefit of all the 
people. Their preservation is a matter of public interes t . They are a 
species of natural wealth which without specia l protection would be 
destroyed. Everywhere and at a ll times governments have a ssumed the 
right to prescribe how and when they may be taken or killed. * • * 
Wherever protection is accorded, harm may be done to the individual. 
Deer or moose may browse on his crops; mink or skunks kill his chick­
enSj robins eat his cherries. In certain cases the legislature may be 
mistaken in its belief that more good than harm is occasioned. But 
t his is clearly a matter which is confided to its discretion. It exercises 
a governmental fundion for the benefit of the public at large, and no 
one can complain of the incidental injuries that may result. * * * The 
attcmpt to introduce life into a new environment does not a lways r esult 
happily. * * * Yet governments havc made such experiments in the 
belief tha t the publie good would be promoted. Sometimes they have 
been mistaken . Again, the attempt has succeeded. The English pheas-
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ant is a valuable addition to our stock of birds. But whether a success 
or faiJure, the attempt is well within governmental powers. 

"If this is so with regard to foreign life, s till more is it true with 
regard to animals native to the state, still existing her e, when the in­
tent is to increase the s tock • • *. 

"If the state may provide for the increase of beaver by prohibiting 
their destruction, it is difficult to see why it may not attain the same 
res ult by removing colonies to a more favorable locality or by replacing 
those destroyed by fresh importations. • • *" 

It will be seen from the above case that the Court of Last Resort in 
New York has specifical1 y held that the State, acting in a governmental 
capacity. may remove or transplant beaver. 

The final ques tion then arises as to whether officials of the Division of 
Game and Fish who have as their duty the management of the game re­
sources of the State, may enter private lands for the purpose of carrying 
out those duties without first ob taining permission so to do. 

Here again we a re confronted with a problem which apparently has not 
been specifically presented to our Supreme Court. However , it has been 
well established by decisions in a number of jurisdictions that a public ser­
vant, acting within the scope of his valid authority and doing no more dam­
age than reasonably necessar y to discharge that duty, may justify thereby 
acts which would otherwise be a trespass. 

Edwards v. Law, 71 N. Y. S. 1097, 63 App. Div. 451, wherein an entry was 
held justified for the purpose of making a map survey required by a 
public administration board; 

Suttles v. Cantin, 22 B. C. 139, wherein an entry on private lands to abate 
a nuisance under a mining law was justified; 

Harriman v. Whit ney, 196 Mass. 466, 82 N. E . 671, wherein an entry upon 
private lands for the purpose of repairing a street was justified; 

Winslow v. Gifford, 6 Cush. (Mass.) 327, wherein an entry upon private 
lands to ascertain the boundary of public landing places was justified; 

American Print Works v. Lawrence, 21 N. J. L. 248, wherein the destruction 
of buildings to prevent the spread of a fire by ' an officer having the 
duty to control fires was held justified; 

Hann v. Sullivan, 7 Newfoundland 826, wherein a fi sheries warden who in­
terfered with the use of private property where an owner had not ob­
tained a proper permit was held not to have committed trespass. 

From these decisions and others of s imilar import, it would appear to 
be clearly the law that enforcement officers of the Division of Game and 
Fish may enter upon private lands for the purpose of carrying out duties 
imposed upon them in the management of wHd game without being liable 
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for trespass or for claims of damage, provided, however, substantial dam­
age to such private property or unreasonable interference with its use is 
not occasioned thereby. 

March 6, 1940. 

22 

MANDT TORRISON, 
Special Assistant Attorney General. 

210d-l 

Wardens-Searches and seizures-Right to enter and search automobile 
without wlf:rrant-M27 §5631 (3). 

Director Division of Game and Fish. 

You request an opinion relative to the right of a warden to stop and 
search an automobile in the line of his duty without a search warrant. 

Mason's Minnesota Statutes of 1927, Section 5631 (3) (Art. 68 of the 
1939-40 Game and Fish Laws), authorizes wardens 

". ... ... to open, enter and examine all buildings, camps, vessels, 
boats, wagons, automobiles or other vehicles * * * and other recep­
tacles and places where they have reason to believe the wild animals. 
taken or held in violation of this chapter. are to be found." 

with or without a warrant. 

Much confusion exists in the minds of the public and even among some 
lawyers as t o the right to stop, enter and search an automobile. This con­
fus ion apparently arises because of provisions in the F ederal Constitution 
(Art. 4) and in the State Constitution (Art. 1, Sec. 10), which forbid un­
reasonable searches and seizures. 

It is to be especially noted that these constitutional provisions do not 
f orbid searches and seizures without a warrant, but only unreasonable 
searches and seizures . Under the statute quoted, in order to justify the 
search and entry of an automobile, the warden must have "reason to believe" 
i1legal game is contained therein. 

Under the decis ions, reasonable grounds for belief are held to be the 
general test of authority. 

We interpre t the meaning of the general rule " reasonable grounds for 
belief" to carry the same meaning as the statutory phrase "reason to be­
lieve" and are of the opinion that the Minnesota statute is valid and does 
not violate any constitutional provision. 

Of course, whether or not a warden has reasonable grounds to believe 
an automobile may contain illegally possessed wild animals, is dependent 
upon the facts in each case. 

December 29, 1939. 

MANDT TORRISON, 
Special Assistant Attorney General. 

208h 
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23 
'Vaters-Boundary waters between Minnesota and Wisconsin defined-Regu­

lations concerning the taking of fish-L39 C269. 

Commissioner of Conservation. 

You call attention to conditions existing on the Mississippi River under 
Director's Order No. 769, which undertakes to prescribe regulations for that 
portion of the river flowing between the channel markers. 

You also invite attention to the provisions of Laws of 1939, Chapter 
269 (Art. 14 of the Game and Fish Laws). which contains the following lan­
guage: 

u. . • Provided, however. the Commissioner of Conservation is 
authorized and shall have the power to make any and all r egulations 
for the taking of fi sh from boundary water s between the State of Min­
nesota and the State of Wisconsin, and such regulations, when made, 
shall supersede any previously existing provisions." 

You advise further that the water extends laterally from the channel 
markers for a very considerable distance first to the old shore line of the 
river, and since the establishment of the dams by the War Department and 
the subsequent raising of the water in the pools, to what has become a new 
shore line or water's edge still farther laterally from the channel markers. 
You inquire what if any authority the Commissioner of Conservation has 
r elative to regulations concerning the taking of fish in the waters ext ending 
laterally from the channel markers. 

The answer to your question involves the definition of what the legis­
lature meant by the term, "boundary waters," as contained in the section 
of the statute above quoted. 

In the first place it is obvious that a definition in an agreement behveen 
the Conservation Commission of Wisconsin and the Commissioner of Con­
servation of Minnesota as to what shaH be accounted boundary waters for 
the purpose of that agreement, is not necessarily at all material in deter­
mining the extent of the authority of the Commissioner of Conservation of 
Minnesota under the act herein quoted. 

It is well established by judicial decision that a uboundary on a river" 
implies a boundary changing as the shore line changes, either by accretion, 
erosion or dereliction. Stochley vs. Cissna, 119 F ed. 812; Nebraska vs . Iowa, 
143 U. S. 359, 12 Sup. Ct. 396; DeLoney vs . State, 115 S. W. 138, 88 Ark. 
311; Missouri vs. Kansas, 29 Sup. Ct. 417, 213 U. S. 78. This definition then 
would contemplate that the boundary waters extend at least to the natural 
ordinary high water mark of the old shore line or to the water 's edge of the 
river under natural conditions. 

There r emains only the question as to whether the lagoons , backwater s 
and sloughs created by the artificial raising of the water through construc­
tion works by the War Department and the natural widening of the main 
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pools by the same means has added to the boundary waters the additional 
surface waters thus created. 

It is our opinion that such waters are to be included. T~ permit of any 
other interpretation would r esult in an absurdity, the implications of which 
may not be ascribed to the legislature. Any other interpretation would 
r esult in a s ituation wherein an imaginary line over the old shore line might 
result in one set of regulations by the Commissioner on one side of that 
water line, with statutory regulations applicable to the inland waters of the 
state applying to the other. 

A case in point is Attorney General vs. Bay Boom Wild Rice & Fur 
Farm, 178 N. W. 569. In this case a dam at Menasha, Wisconsin, raised the 
waters of Lake Poigan and the Wolf River so that large, marshy areas were 
overflowed. It was there held that these waters were added as a part of the 
public waters of Lake Poigan; that the public acquired the same rights to 
use those waters for r ecr eational purposes a s they had over the original 
lake waters and that they became one complet e body of public water. 

On the basis of that authority, and because it is inconceivable that the 
legislature could have intended to create an absurd situation as above 
pointed out, we hold that all of the sloughs and backwaters, the bays and 
the newly extended water areas connected with the main channel of the 
river by a channel which is navigable at periods when the water level is 
approximately equal to the normal pool elevation as created by the War 
Department, are a part of the boundary waters between Wisconsin and 
Minnesota within the meaning of the legislative act to which you have 
called attention. 

We have not attempted to discuss the question as t o where the definite 
boundary between the state of Wisconsin and the state of Minnesota is. 
That boundary is the thread of the main channel of the river between the 
two states. It is probably a shifting boundary and shifts with the river 
channel. It probably is unnecessary to call your attention to the fact that 
your authority to regulate extends only from the Minnesota shore line to 
that boundary. 

MANDT TORRISON, 
Special Assistant Attorney General. 

December 11, 1939. 3701 
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COURTS and CRIMINAL LAW 
COURTS 

24 
District-Power to commit defendant to insane hospital-M27 §§ 9916. 

10722. 

Hennepin County Attorney. 

You ask our opinion on the following question: 

"Has the District Court the power under this statute (Section 
10722, Mason's Minnesota Statutes of 1927), to commit one charged 
with crime to the State Hospital for the dangerous insane when the 
findings of the Court Commission were that the defendant 'has an in­
adequate mental make-up. that he is a constitutional psychopathic 
inferior individual, that his mental condition is such that he is in need 
of a prolonged period of medical care and observation at a State hospi­
tal for the dangerous insane,' without a finding that defendant has 
homicidal tendencies? " 

We are of the opinion that pursuant to this section the district court 
may commit the defendant to any state hospital, and may commit him to the 
hospital for the dangerous insane, even without a finding that the defen. 
dant has homicidal tendencies . The court may want to so commit the defen· 
dant to avoid the danger of his escape from the institution. 

Under the second half of the said section, following the semicolon, it is 
compulsory on the court to commit him to the hospital for the dangerous 
insane if the defendant be found to have homicidal tendencies. 

This section of the statute should be consider ed along with Section 
9915, Mason's Minnesota Statutes of 1927. They have been held to be direc· 
tory only, and do not affect the jurisdiction of the court if it proceeds to 
final judgment and sentence. See State ex reI. Novak v. Utecht, 203 Minn. 
448, 281 N. W. 775. 

March 18, 1940. 

25 

M. TEDD EVANS, 
Assistant Attorney General. 

248b-3 

Justice-Civil Action-Issuing summons-Compulsory-M27 §§ 9015, 9016, 
9027. 

Nicollet County Attorney. 

You inquire whether it is mandatory, as a matter of law, for a justice 
of the peace to issue a summons in a civil action when the complaint appears 
without color of right or reason. 
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We assume that the would-be complaint s tates or attempts to state a 
cause of action which is within the jurisdiction of the justice. If it is a 
matter in which the justice has no jurisdiction, then we believe t he justice 
could rightfully r efuse to issue the summons. 

The duties of the justice of the peace arc d~vided into two parts : those 
performed in a ministerial capacity and those performed in a judicial capac­
ity, When a complaint is made to a justice for the purpose of having a sum­
mons issued, such officer, when issuing such summons, is acting in a minis­
terial capacity. McCarthy v. Clancy. 148 At. 551, 110 Conn. 482. His posi­
tion is similar to that of a clerk of district court receiving a complaint for 
filing when required by statute. It is not his duty at such time to deter­
mine whether or not a cause of action exists, such determination to be 
made when he acts in a judicial capacity. It might well be that at the time 
of issuing the summons, the complaint, which may be either oral or written, 
is imperfect or fails t o state a cause of action. However , the pleadings in 
justice court, under our statutes, shall take place a t the time mentioned in 
the summons for the appearance of the parties. Mason's Minnesota Stat­
utes of 1927, Section 9015. Those pleadings may be amended at any time 
before or during the trial t o supply a defense or omission in the allegations 
necessary to support the action or defense (Mason's Minnesota Statutes of 
1927, Section 9027) and t hereby remedy any defect that might originally 
appear. Middelstadt v. McIntyre, 55 Minn. 69. 

Consequently, we believe tha t the justice should perform the ministerial 
duties of issuing a summons in a civil matter irrespective of the matters 
stated in the complaint, if the action is within his jurisdiction. To refuse to 
so do would be to deprive the complainant of his day in court. If it 1ater 
appears to such justice, acting in his judicial capacity, that no cause of 
action exists, then it would be proper for him to so judicially determine and 
dismiss said action. 

October 31, 1940. 

26 

HAYES DANSINGBURG. 
Assistant Attorney General. 

266b-4 

J ustice-Jurors' Fees-Taxing of -Criminal Cases-M27 § 9136. 

Rice County Attorney. 

You state a justice of the peace of Rice County has filed a claim for his 
fees and costs, including,jurors ' fees, with the county auditor pursuant to 
Section 9136, Mason's Minnesota Statutes of 1927. A jury was requested by 
the defendant and failed to agree on the verdict, whereupon the justice dis­
missed the case. 

You ask: Are jurors' fees proper items of cost to be charged aga inat 
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the county; also, may they be paid on auditor's warrants without being first 
allowed by the county board '/ 

You do not say whether the case in question was a civil or a criminal 
one. The section cited refers t o criminal actions, so we will assume the case 
to which you refer was a criminal one. Section 9136, supra, provides in part: 

... • • and within ten days after the trial of any criminal action 
before him, such justice shall prepare an itemized statement of the 
costs taxed therein against the state and file the same with the county 
auditor. No bills for justice f ees shall be allowed by the county board 
until such statement is filed as herein provided, and all fees collected 
by such justice have been forwarded as provided by law . •••. " 

The question of the payment of costs in criminal proceedings belore a 
justice where they have not been paid by the defendant has been before this 
department a number of times. The statutes are not clear, as stated in an 
opinion render ed the commissioner of game and fish on April 28th, 1931 : 

"There are certain specific provisions calling for a jury in justice 
court in criminal cases where it is demanded by the defendant but no 
specific provisions for the payment of their fees where not paid by the 
defendant (Sections 9120-9126, Mason's Minnesota Statutes of 1927). 
Also provisions requiring the complainant to pay costs where prosecu· 
tion was instituted without probable cause and through malice (9128 
Id.) and for the assessment of costs against the defendant where judg­
ment of conviction is finally affirmed (9134 Id. See also 9486 Id.)." 
After referring to Section 9136, the opinion holds squarely: 

"We take it that the justice may present to the county board his 
bill for fees and costs in criminal cases instituted before him (where 
such costs have not been paid by the defendant) and if the claim be 
not allowed, may appeal to the district court from the disallowance 
thereof as provided by Section 646, Mason's Minnesota Statutes of 
1927." 

The opinion from which we have quoted was rendered eight years ago 
and has not been disturbed by anyone of the several legislatures which have 
been in session since then or by the decision of any court. It still represents 
the views of this office. 

Generally, on the question of whether compensation of jurors is taxable 
against a defendant on conviction, see 15 Corpus Juris, Page 330, and State 
ex reJ. v. District Court, 130 N. W. 38 (Wis.). 

December 28, 1939. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

266b·8 
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27 
Municipal-Judge-Law creating municipal courts is not unconstitutional in 

its entirety because it contains a provision to the effect that the munici­
pal judge thereof s haH be a lawyer- L3G, C253. 

Otter Tail County Attorney. 

You state that you arc called upon as county attorney each month to 
approve claims for f ees submitted by t he clerk of t he municipal court at 
New York Mills, Minnesota, which was created by Session Laws of 1936. 
Chapter 253. You call attention to an opinion of this office dated January 
20, 1939, and addressed to the Hon. J . W. Huhtala, State Representative 
from Virginia, Minnesota, which opinion held that jjlegislation requiring a 
municipal court judge, or a special municipal court judge, to be an attorney 
at law, would be uncons titutional ••• ," You s tate that you are in r e­
ceipt of a letter from the vil1age a ttorney of the village of New York Mills 
contending that the act creating the court in New York Mills is unconsti ­
tutional, and t ha t no claims for fees to this court s hould be approved against 
the county. The claim of the vi llage attorney is based on the opinion of 
January 20th rendered by th is office. 

You therefore ask: 

" Is Chapter 253 of the Sess ion Laws of Minnesota for J 935 uncon­
stitutional and the Court created thereby unconstitutional 7" 

As you indicate, Laws of 1935, Chapter 253, does not contain a sever­
able clause as to constitutionality. However, the presence or absence of a 
severable clause is not controlling in determining the severability of an un­
constitutional portion of a statute. The absence of such a clause, however , 
raises a presumption t ha t the act is to be effective in its en tirety. 

"The principles which underlie the application of the saving clause 
have been well es tablished. In the absence of a legislative declaration 
that invalidity of a portion of a statute s ha H not affect the r emainder , 
t he presumption is that t he legislature intends the act to be effective as 
an entirety. The effect of such a statutory declaration is t o create, not 
the presumpt ion of entirety in effect ordinarily accorded the statutes, 
but an opposite presumption of separabiJity." 11 Am. J ur., Sec. 156. 

Regardless of the saving clause, the general rule is stated in 11 Am. Jur. , 
Section 162: 

"It is a fundamental principle that a statute may be constitutional in 
one part and unconstitutional in another part and that if the invalid 
part is sever able from the rest, the portion which is constitut ional may 
stand while t hat which is unconstitutional is stricken out and r ejected." 

F urther, at Section 156 of the same au thority we find the statement: 

liThe question a s t o whether portions of a statute which are con­
stitutional s ha lJ be upheJd while ot her divisible portions are eliminated 
as unconstitutional is primarily one of intention. If the objectionable 
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parts of a statute are severable from the rest in such a way that the 
legislature would be presumed to have enacted the valid portion with~ 
out the invalid, the failure of the latter will not necessarily render the 
entire statute invalid, hut the s tatute may be enforced as to those por· 
tiona of it which are constitutional. * • • 

"The principles involved in determining severability on the basis 
of the legislative intention comprise the familiar rule that if the parts 
of the law are divisible and some of them are constitutional and other~ 
not, the constitutional provisions cannot be held valid if it appears that 
they would not have been adopted without the other part; the portion 
which remains after deletion t;nust express the legislative will indepen­
dently of the void part." 

In the case of State v. Duluth Gas & Water Company, 76 Minn. 96, the 
court said at page 105: 

"The test is, rather, whether the provisions are so essentially and 
inseparably connected and interdependent that the one may not oper­
ate without the other, or that it is impossible to suppose that the leg­
islature would have passed the one without the other." 

Other cases decided in Minnesota are gathered in the notes in 11 Am. JUT., 
Section 152. 

Reference is made to the case of State ex reI. Paul A. Froehlich v. 
George J . Ries, et aI, 168 Minn., page 11. In that case the court construed 
G. S. 1923, Section 247, which section provides that "Court commissioners 
shall be men learned in the law." Citing Article 7, Section 7, of the State 
Constitution, the court held that the legislature could not impose greater 
restrictions or exact other qualifications for eligibility to constitutional 
offices than are prescribed in the Constitution, and came to the conclusion 
that that part of the statute requiring court commiss ioners to be men 
learned in the law was unconstitutional. The court there by implication 
held that the unconstitutional portion of the statute was severable from the 
constitutional part. 

I believe we can apply the same rule here. Accordingly, being governed 
by the test above set out and by the authority of Froehlich v. Ries, supra, 
both of your questions are answered in the negative. The law creating the 
court, and the court at New York MiI1s, are constitutionalj and only that 
portion of the law requiring the judge thereof to be "a person learned in 
the law and admitted to practice as an attorney in this state" is unconsti­
tutiona1. 

March 17, 1939. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

307-g 

Note: See State ex reI. Burnquist v. Welter, decided Mar. 7, 1941. 
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COURTS-Probate 

28 
Estates-Heirs-Missing-M40, § 8992-126. 

Lac Qui Parle County Attorney. 

57 

You ask how to proceed under Section 8992-126, Mason's 1940 Supple­
ment, in a case where money of a missing heir has been deposited with the 
county treasurer because the person entitled thereto could not be found 
and now has been missing and not heard from for more than seven years. 
You state that an application is being made to the probate court for dis po- . 
sition of the funds to the heirs of the person entitled to t he money, and your 
question is whether the court may properly under that section direct the 
auditor to issue a warrant for the amount thereof payable to the heirs of 
such a person. 

The proper procedure would be for some person who is enti tled thereto 
to petition the probate cour t for administration of the estate of the missing 
heir whose absence for more than seven years was unexplained, as was done 
in the case of Bornemann v. Ofsthun, 175 Minn. 493, 221 N. W. 876. 

If the probate court then appoints an administrator, the Qualified ad­
ministrator of such "missing heir" may then give the notice and proceed 
pursuant to Section 8992-126. 

July 22, 1940. 

29 

M . TEDD EVANS, 
Assistant Attorney General. 

346b 

Insane Persons-Restoration to capacity-Notice required in lieu of notice 
to former State Board of Control-L39, C270 § 8, C43l, Art. 7, §§ 3 and 
6, M40, § 8992-143. 

Dakota County Attorney. 

You refer to a proceeding in probate court of your county for restora­
tion to capacity of a man previously committed to the state hospital at St. 
Peter as insane. This proceeding is governed by Laws 1939, Chapter 270, 
Section 8, amending the probate code, Laws 1935, Chapter 72, Section 143 
(Mason's 1940 Supplement, Section 8992-143L which directs that notice be 
given to the State Board of Control if the person in question was under its 
control and has not been discharged by it. You ask to whom such notice 
should be given, the State Board of Control having been aboHshed. 

From your s tatement I assume that the patient seeking restoration to 
capacity is at liberty, presumably on parole from the state hospital. If such 
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is the case, notice should be given both to the director of social welfare and 
to the director of public institutions. This is r equired because both direc­
tors have a measure of jurisdiction over such a patient on parole. The 
director of social welfare is charged with the duty of supervising such 
paroled patients , through the state board of parole, under Laws 1939, Chap­
ter 431, Article 7, Section 6. The director of public ins ti t utions a lso has 
potential jurisdiction, under Section 3 of the same article, on account of 
the possibility that the parole may be revoked, and the patient returned 
to the state hospital. 

If the patient were an actual inmate of the state hospital, he would be 
under the sole juri sdiction of t he director of public institutions, under the 
section last above cited, and it would be necessary to give notice only to that 
director. 

May 9, 1940. 

30 

CHESTER S. WILSON, 
Deputy Attorney General. 

246b-8 

Psychopathic Personality-Commitment-Does not relieve criminal respon­
sibility nor constitute a defense to the charge therefor-M40 § 8992-
1840. 

Swift County Attorney. 

You state that you recently allowed a commitment to a st ate hospita l 
of a person charged with carnal knowledge as a psychopathic personality. 

You inquire whether or not this per son should be brought back to your 
county on the opening day of court to be arraigned under the complaint. 

Laws 1939, Chapter 369, the psychopathic personali ty act, in Section 3 
thereof, provides as follows: 

"The existence in any person of a condition of psychopatic person­
ality shall not in any case constitute a defense to a charge of crime, nor 
r elieve such person from liability to be tried upon a criminal charge, 
unless s uch person is in a condition of insanity, idiocy, imbecility, or 
lunacy within the meaning of the laws rela ting to crimes and criminal 
procedure." 

Under t his section of the act such a person is not r elieved from liability 
upon the criminal offen~e , nor docs it constitute a defense. 

November 1, 1939. 

JOHN A. WEEKS, 
Assistant Attorney General. 

248b-3 
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31 
Psychopathic Personality-Commitment-Warrants ot to state hoepitaJ, Vet· 

erans' hospital-Amendment thereof and authority to parole after com­
mitment-M40 §§ 8992-176, 8992-179, L39, C369. 

Director of Department of Social Security. 

You submit four questions relative to patients committed under Chapter 
369, Laws of 1939, known as the "Psychopathic Personality Law." 

1. "Has the Probate Court authority to issue dual warrants of 
commitment to the state hospitals and to the veterans hospital 1" 

Question one is answered in the affirmative. The 1938 Supplement to 
Mason's Minnesota Stat utes, Section 8992-176, provides in part a s foUows : 

"If the patient is found to be insane or inebriate, the court shall 
issue to the sheriff or any other per son a warrant in duplicate, commit­
ting the patient to the custody of the superintendent of the proper state 
hospital, or to the superintendent or keeper of any private licensed in­
stitution for the care of inebriates or insane persons; provided, how­
ever, that such patients are r equired to pay the necessary hospital 
charge. If such patient be entitled to care in any i~stitution of the 
United States in this state, such warrant shall be in triplicate, commit­
ting him to the joint custody of the superintendents of the proper state 
and federal ins titution. If such federal institutions be unable or unwill­
ing to r eceive the patient at the time of commitment, he subsequently 
may be transferred to it upon its r equest. Such transfer shall discharge 
his commitment to the stat e ins titution and constitute a sole commit­
ment to the federal institution. • • ." 

Section 2 of Chapter 369, Laws 1939, provides in part as follows : 

II. . . all laws now in force or hereafter enacted relating to in­
sane persons , to persons a l1eged to be insane, and to persons found to 
be insane, shall apply with like force and effect to persons having a 
psychopathic personality. to persons alleged to have such personality, 
and to persons found to have such personality, respectively." 

2. "If thc court has such power and did not issue a dual commit­
ment, can the record be amended and a dual warrant issued 1" 

Ques tion two is answered in the affirmative. This authority is derived 
under the general powers of the court to correct or amend its processes. 

3. "Provided the Veterans' Hospital will r eceive the patient, may 
we transfer when there is no dual warrant?" 

There is no provis ion for such a transfer unless authorized in the com­
mitment and it is necessal'y to amend the warrant as provided hereinbefore. 

4. "Have we authority to parole if we see fit'!" 
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Question four is answered in the affirmative. The 1938 Supplement to 
Mason 's Minnesota Statutes, Section 8992-179, provides as follows: 

32 

"Any insane, inebriate, f eebleminded, or epileptic patient commit­
ted to the state board of control or any institution under its control, 
may be r eleased to any person if s uch board consent thereto or if a 
bond to the State be filed with such board in such am ount as it may fix, 
conditioned upon the care and saf ekeeping of the patient and the pay­
ment of all expenses. damages, and other items aris ing from any act of 
such patient." 

November 21 , 1939. 

JOHN A. WEEKS, 
Assistant Attorney General. 

248b-3 

Psychopathic Personality-Patient-Parole or discharge governed by Bame 
proVIs Ions as dangerously insane-La9, Ca69, M1927, § 4524; 
L39, C270, §8 (superseding M38, § 8992-1 43) ; M38, § 4523 ; M38, §§ 
8992-179, 8992-180. 

Superintendent Moose Lake State Hos pital. 

In r egard t o the parole or discharge of patients committed under the 
psychopathic personality law, Laws 1939, Chapter 369, it is my opinion that 
those matters are governed in all respects by the same provisions of law 
that apply to a person found to be dangerously insane. This r esults from 
the f act that under the definiti on of psychopathic personality g iven in Sec­
tion 1 of the act , a finding of such personality involves a det ermination that 
the patient is dangerous to other persons. 

In such a case the patient or anyone interested in him has a right to 
petition t he committing court for r elease at any time (Laws 1939, Chapter 
270, Section 8, superseding Mason's Minnesota Statutes , 1938 Supplement, 
Sec tion 8992-143). A patient may be paroled, r eleased, or discharged under 
the provis ions of Mason's Statutes, 1938 Supplement, Section 4523, Mason 's 
Statutes 1927, Section 4624, or Mason's Statutes , 1938 Supplement, Section 
8992-179, provided, that an order therefor must firs t be obtained from a 
court of competent jur isdiction, as r equired by Mason's Sta tutes, 1938 Sup­
plement, Section 8992-180. 

March 19, 1940. 

CHESTER S. WILSON, 
Deputy Attorney General. 

248b-ll 
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33 
Psychopathic PersonaIity-Patient-Transfer to asylum for the dangerouB 

insane-M27 §§ 4534, 4528. 

Director Divis ion Public Institutions. 

You inquire if under the terms of Mason's Minnesota Statutes, Section 
4534, you are authorized to transfer a psychopathic personality patient from 
the state hospitals to the asylum for the dangerous insane. 

Mason's Minnesota Statutes, Section 4534, provides as follows: 

"Whenever any inmate of a state hospital or asylum for the insane 
or the school for feeble-minded and colony f or epileptics, is found by 
the state board of control to have homicidal tendencies, or to be under 
sentence or indictment or information, he shall be transferred by the 
board to said asylum for the dangerous insane for safekeeping and 
treatment." 

You will note that the foregoing act requires a finding by the stat e 
board of control (now department of social security) t hat the patient has 
homicidal t endencies or to be under sentence or indictment or information 
before such transfer can be made under this statute. 

The foregoing section of the statute is not the exclusive means of com­
mitment to the asylum for the dangerous insane. Under Section 4528 the 
st ate board of contr ol may transfer to the asylum for the dangerous insane 
any patient found to be dangerous, in accordance with the provisions 
therein. 

August 3, 1939. 
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JOHN A. WEEKS, 
Assistant Attorney General. 

248b-3 

Psychopathic Persona Jity- \Vi tnesses-Fees payable on order of Probate 
Court-L39, C369, M40, §§ 8992-184a to -184c, 8992-177; M27, § 7009. 

Hennepin County Attorney. 

You state that in a proceeding under t he psychopathic personality act, 
Laws 1939, Chapter 369 (Mason's Statutes , 1940 Supplement, Sections 8992-
184a to 8992-184c, inclusive), t he probate court appointed two medical doc­
tors trained in psychiatry as examiner s, and that the county attorney, prose­
cuting t he case, called another psychiatrist as a witness in suppor t of the 
petition. I take it that this psychiatrist was called to give his opinion as an 
expert, not merely to testify as a lay witness to facts which he had ob­
served. You say that the probate court has taken the position t hat the f ees 
of this witness are not payable out of the probate court fund but should be 
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paid out of the funds allotted for witness fees in district court. You in­
quire out of which fund the fees of the witness should be paid. 

Apparently the probate judge is of the opinion that he has no authority 
to order payment of the fees in question out of funds at his disposal, and 
that payment should be made by order of the district court, as in case of 
an expert witness for the state in a criminal case in that court. 

By the terms of the psychopathic personality act, proceedings thereun­
der are governed by the laws r elating to insanity cases except as otherwise 
expressly provided. The act makes no express provision for payment of wit­
ness fees or other expenses. Hence reference must be made to the appli­
cable provision of the probate code, Mason's Statutes, 1940 Supplement, 
Section 8992-177, reading as follows: 

If In each proceedings the court shall a llow and order paid to each 
witness subpoenaed the fees and mileage prescribed by law, to each 
examiner the sum of $5.00 per day for his services and 15c for each 
mile traveled, * * •. Upon such order the county auditor shall issue 
a warrant on the county treasurer for the payment thereof." 

No particular fund is specified by the statute. Fees ordered paid by the 
court under this provision are a general obJigation of the county. Desig­
nation of a special fund therefor is merely a matter of accounting proce­
dure adopted by the county authorities. 

Mason's Statutes 1927, Section 7009, provides: 

"The judge of any court of record, before whom any witness is 
summoned or sworn and examined as an expert in any profession or 
calling, may, in his discretion, allow such fees or compensation as in his 
judgment may be just and reasonable." 

In my opinion the above quoted provisions clearly authorize the probate 
court to order payment of all fees for witnesses, both lay and expert, in 
proceedings in that court under the psychopathic personality act, as well as 
in proceedings for the examination of other mental defectives authorized 
by the probate code. It is immaterial whether the witnesses are caned in 
support of the petition or in behalf of the patient. The law makes no dis ­
tinction. It recognizes that proceedings for the examination of mental de­
fectives are not prosecutions or adversary actions, but inves tigations to 
determine whether or not the patients should be confined and treated for 
their own benefit and for the protection of society. If a patient does not 
require confinement, it is just as much to the interest of the public to have 
hiro r eleased as it is to have him committed if he needs it. Public interest 
demands that the decision be based on a full hearing of all pertinent testi­
mony, whatever it may show. Hence the law provides for the payment from 
the public treasury of the fees of all witnesses in such proceedings, no mat­
ter who calls them. 

You are therefore advised that the fees of the witness in question in 
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your case are payable by the county on order of the probate court. The 
district court would have no authority in such a matter except in case of an 
appeal. 

April 12, 1940. 
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CHESTER S. WILSON, 
Deputy Attorney General. 

248b-ll 

Psychopathic Personality-\Vitnesses--Fees to be paid psychiatrist sub­
poenaed 8S a witness-M27 t § 7009. 

Judge of Probate Court. 

You state that in a psychopathic personality proceeding before your 
court it became necessary to subpoena a psychiatrist from the state hospi­
tal at St. Peter . You then inquire what witness fees may be paid the psy­
chiatrist. 

In my opinion Section 7009, Mason's Minnesota Statutes 1927, would 
apply to a proceeding before your court. That section provides: 

"The judge of any court of r ecord, before whom any witness is 
summoned or sworn and examined as an expert in any profession or 
calling, may, in his discretion, allow such f ees or compensation as in 
his judgment may be just and r easonable:' 

In the case of Bekkemo v. Erickson, 186 Minn. 108, 114, 242 N. W . 617, 
the court held that the fact that an expert witness is employed in the ser­
vice of the state does not disqualify him from receiving compensation as an 
expert witness. 

June I , 1940. 

CRIMINAL LAW 
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KENT C. van den BERG, 
Special Assistant Attorney General. 

248b-ll 

Delinquency-Neglected or delinquent children-Contributing to neglected 
or delinquent condition-Elements of ofl'ense--Prior adjudication of 
child's condition necessary-M27, § 8662. 

Clearwater County Attorney. 

In r egard to the offense of contributing t o the delinquency of a child, 
under Mason's Sta tutes 1927, Section 8662, it is clear from the language 
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of this section that before a prosecution will lie thereunder there must be 
a formal adjudication by the proper juvenile court that t he child is neglected 
or delinquent. 

Two classes of cases may arise under this section: (1) those where the 
conduct which contributed to the neglect or delinquency occurred before the 
adjudication of the latter, in which case the conduct of the offender would 
necessarily have a more or less direct r elation to the particular conditions 
constituting the neglect or delinquency; (2) cases where the conduct which 
contributed to the neglect or delinquency occurred after the adjudication, 
in which case it is not essential that the conduct of the offender should have 
any such direct r elationship, though it must, of course, encourage, cause, or 
contribute in some way to the neglected or delinquent condition of the child. 
An example of the latter class of cases is found in State v. Sobelman, 199 
Minn. 232, 271 N. W. 484, with which you are probably familiar . 

We do not have on file any stock forms of complaint for the offense in 
question. Cases vary so that it would be difficult to prepare a standard form. 
Generally speaking, the complaint should allege that the child has been 
found and adjudged a delinquent, giving the date and naming the court, 
and should set forth the essentia l facts of the conduct of the defendant 
whereby it is claimed he encouraged, caused, or contributed to the delin­
quent condition of the child. You do not state the circumstances of your 
case. If you would like to have us draw a complaint, please submit a full 
statement of the facts, and we shall be glad to prepare a proper form. 

March 19, 1940. 
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CHESTER S. WILSON, 
Deputy Attorney General. 

840a-5 

Extradition-Compact for cooperative effort and mutual assistance in crime 
enforcement and prevention-Relation of parolees to demanding s tate­
La5, C257. 

Honorable Harold E. Stassen, 

Governor . 

Sir: 

You state that on September 24, 1937, as Governor of this state, you 
signed a compact effecting the procedure r elative to the apprehension and 
return of parolees between this state and some thirty other states which 
signed the agreement. You inquire: 

u(1) Under the terms of the compact is a formal r equisition from 
the executive authority of the demanding state necessary before the 
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authorities of this state release him to the custody of the agant of the 
demanding state? 

"(2) Is it necessary that a governor's warrant in extradition be 
issued by the governor of Minnesota? 

"(3) Is the governor of Minnesota required either by law or well 
established custom to grant a hearing to the accused? 

"( 4) Is it necessary for the officer having custody of the accused 
to take the accused before a judge of a court of record and obtain a 
waiver of his right to sue out a writ of habeas corpus as provided in 
the Uniform Extradition Act enacted by the 1939 Legislature?" 

The facts which caused this question to arise are as follows: One uX" 
was convicted of a felony in the state of Michigan and, after serving part 
of his time on such sentence, was placed on probation in the state of Min­
nesota. While in this .state he violated the terms of his parole, and the 
state of Michigan is now demanding his return under a compact entered 
into by these various states covering the matter of parolees. 

On June 6, 1934, Congress passed an act providing for compacts be­
tween states for cooperation in the prevention of crime, which act states: 

"The consent of Congress is hereby given to any two or more 
States to enter into agreements or compacts for cooperative effort and 
mutual assistance in the prevention of crime and in the enforcement of 
their respective criminal laws and policies, and to establish such agen­
cies, joint or otherwise, as they may deem desirable for making effec­
tive such agreemepts and compacts!" (C. 406, 48 State 909; U.S.C.A., 
Title 18, § 420.) 

Pursuant to such congressional authority, the legislature of the state 
of Minnesota enacted Chapter 257, Laws 1935, which provides as follows: 

HAn Act Authorizing the Governor of the State of Minnesota to 
Enter Into Reciprocal Agreements with Other States for Supervision 
and Return of Persons on Parole or Probation. 

"WHEREAS, the Congress of the United States of America has, by 
law, given consent to any two or more states to enter into agreements 
or compacts for cooperative effort and mutual assistance in the preven­
tion of crime and in the enforcement of their respective criminal laws 
and policies; 

"Be it enacted by the Legislature of the State of Mjnnesota: 

"Section 1. Governor may enter into reciprocal agreement.-The 
governor of the state of Minnesota is hereby authorized and empowered 
to enter into compacts and agreements with other states through their 
duly constituted authorities, in reference to reciprocal supervision of 
persons on parole or probation and for the reciprocal return of such 
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persnns to the contracting states for violation of the terms of their 
parole or probation.H 

The foHowing is a copy of the compact entered into by various states of 
these United States: 

flA Compact 

"Entered into by and between all the States Signatory hereto, with 
the consent of the Congress of the United States of America, granted 
by an act entitled 'An Act granting the consent of Congress to any two 
or more sta tes to enter into agreements or compacts for cooperative 
effort and mutual assistance in the prevention of crime and for other 
purposes/ effective June 6, 1934. 

"The contracting states solemnly agree: 

"(1) That it shall be competent for the duly constituted judicial 
and administrative authorities of a state party to this compact (herein 
called 'sending state') to permit any person convicted of an offense 
within such state and placed on probation or released on parole to reside 
in any other state party to this compact (herein called 'receiving 
stute') while on probation or parole, if 

"(a) Such person is in fact a resident of or has his family resid­
ing within the receiving state and can obtain employment there; 

"(b) Though not a resident of the receiving state and not having 
his family residing t here, the receiving state consents to such persons 
being sent there. 

"Before granting such permission, opportunity shall be granted 
to the receiving state to investigate the home and prospective employ­
ment of such person. 

"A resident of the receiving s tate, within the meaning of this sec­
tion, is one who has been an actual inhabitant of such state continu­
ously for more than one year prior to his coming to the sending state 
and has not resided within the sending state more than six continuous 
months immediately preceding the commission of the offense for which 
he has been convicted. 

"(2) That each receiving state will assume the duties of visita­
tion of and supervis ion over probationers or parolees of any sending 
state and in the exercise of those duties shall be governed by the same 
standards that prevail for its own probationers and parolees. 

"(3) That duly accredited officers of a sending state may at all 
times enter a receiving state and there apprehend and retake any per­
son on probation or parole. For that purpose no formalities will be 
required other than establishing the authority of the officer and the 
identity of the person to be retaken. All legal requirements to obtain 
extradition of fugitives from justice are hereby expressly waived on 
the part of the states party hereto, as to such persons. The decision 
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of the sending s tate to retake a person on probation or parole shall he 
conc1usive upon and not reviewable within the r eceiving state: Pro­
vided, however, that if at the time when a state seeks to retake a pro­
bationer or parolee there should be pending against him within the r e­
ceiving state any criminal charge, or he should be suspected of having 
committed within such a state a criminal offen se, he shall not he retaken 
without the consent of the r eceiving state until discharged from prose­
cution or from imprisonment for such offense. 

"(4) That the duly accredited officers of the sending state wil1 
be permitted to transport prisoners being retaken through any and all 
states parties to this compact, without interference. 

"(5) That the governor of each sta te may designate an officer 
who, acting jointly with like officers of other contracting sta tes, if and 
when appointed, shall promulgate such r ules and regulations as may 
be deemed necessary to more effectively carry out the terms of this 
compact. 

" (6) That this compact shall become operative immediately upon 
its execution by any state as between it and any other state or states 
so executing . When executed it shall have the full force and effect of 
law within such state, the form of execution to be in accordance with 
the laws of the executing state. 

"(7) That this compact shall continue in force and remain binding 
upon each executing state until renounced by it. The duties and obliga­
tions hereunder of a ' r enouncing state shall continue as to parolees or 
probationers r esiding therein at the time of withdrawal unt il retaken 
or finally discharged by the sending sta te. Renunciation of this com­
pact shall be by the same authority which executed it, by sending s ix 
months' notice in wri t ing of its intention to withdraw from the com­
pact to the other states party hereto ." 

From the information we have, the following s tates have s igned such com­
pact: 

State 
Arizona 
Arkansas 
Colorado ....... . 
Delaware ..... . 
Illinois ................. . 

Date 
....... 9-24-37 

............ 9-15-37 
.. 9-24-37 

.. ....... 9-17-37 
.. ... 9-22-37 

Indiana ............................... 9-13-37 
Iowa ....................... .. .... 8-26-37 
Kansas .................. ....... ........ 9-15-37 
Maryland ... .. ....... 9-24-37 
Massachusetts .... .. .. 9-23-37 
Michigan ............................. 9-14-37 
Minnesota .... """ ''' ' '' .. ...... 9-24-37 
Montana .............. .. ...... 9-14-37 
Nebraska .............. ................ 9-24-37 
New Hampshire ....... .. ........ 9-17-37 
New Jersey .......................... 9-23-37 

State Date . 
New Mexico .................... 8-31-37 
Ohio ... .................... ...... .9-17-37 
Oregon ..................... .. .. 9-14-37 
Pennsylva nia ......... ..9-21-37 
Rhode Island ... .. .9-24-~7 
Utah ....... .. .. 9-20-37 
Vermont ....... ..................... 9-13-37 
Washington ....... 9-16-37 
Wyoming ............................. 9-24-37 
Virginia ...... ...... ............ _ .... 9-22-38 
California ........ .............. .7- 7-39 
Lou is iana ......................... .. 9-13-39 
Maine ...... .. ... 7-21-39 
Tennessee ................. .6- 1-39 
West Virginia .................... . 6- 5-39 
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Under the t erms of the compact it appears that a ll that it is neces­
sary for a demanding state to do in order to retake any person on parole 
or probation is covered by Section 3 of the compact. which waives all for­
malities except the necessity of establishing the aut hority of the officer rep­
resenting the demanding state, and establishing the identit y of the person 
to be taken. All legal requirements to obtain extradition of fugitives from 
justice are ther eby expressly waived on the part of the states party thereto, 
a s to such persons. The decision of a sending state to r etake a person on 
probation or parole shall be conclusive upon and not r eviewable within the 
r eceiving state. 

This proceeding is separ ate and distinct from an extradition, and it is 
only necessar y t o comply with the terms of such compact. Consequently 
all of your questions ar e answered in the negative. 

This opinion is limited to fact s covered by the compact . It does not 
cover the case of a person paroled wit hin a state, who thereafter flees to 
another state. 

HAYES DANSINGBURG, 
Assistant Attorney General. 

March 4, 1940. 193a-4 

38 
Indictment-Abandonment-Desertion- Nonsupport-Venue of under facts 

stated- M27, §10136. 

City Attorney, Minneapolis. 

You ask whether an action f or nonsupport under Section 10136, Ma. 
son 's Minnesota Statutes of 1927, should be brought in Ramsey County 
where the husband resides, or in H ennepin Count y wher e the wife and chit· 
dren have r esided for the past six months. 

This has been a troublesome question for several years. See Opinions, 
No. 126, 1928 Report, and No. 46, 1934 Report. The difficulty started with 
the decis ion of State v. Justus, 86 Minn. 114, 88 N. W. 415, which is good 
law as far as it applies to the f elony charge under Section 10135, but the 
dictum t herein contained and the r eason ther ein contained should not apply 
to cases under Section 10136, Mason's Minnesota Sta tutes of 1927. It should 
be noted that this decision was handed down in 1901, and that our present 
statutes are entirely differ ent than the statute cons idered in that case. 

We must bear in mind the distinction that exists between these two 
sections of the statu te. U nder Sect ion 10135 there must be proof of some 
affirmative act or acts constituting desertion and proving the intent to 
wholly abandon. Under Section 10136 no proof of affirmative acts is neces· 
sary, but merely proof of omiss ion, or failure to perform his duties of IUp· 
porting minor children, or wife be ing in destitute circumstances. 
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We are of the opinion that the charge brought under the latter section 
of the statute, Section 10136, can properly be brought in Hennepin County. 
because the duty to support existed there and the failure to support occurred 
there. 

The only Minnesota cases since the Justus case which are at a ll help­
ful ar e State v. Ford, 151 Minn. 382, 186 N. \V. 812, and State v. Clark, 148 
Minn. 389, 182 N. W. 452, neither of which bear directly on this quest ion. 
However , since we have held in other r ulings of this office that the physical 
presence of the defendant is not necessar y, and since the offense is a con­
tinuing one, t he defendant in your case has violated t his statute daily dur­
ing the time his family has r es ided in your county. 

The weight of authority in other stat es is that, generaIIy speaking, the 
husband owes the duty to suppor t his family at the place where they reside, 
and that if he f a ils to support t hem, the offense is committed a t that place, 
his constructive presence t here being presumed for the purpose of estab­
lishing the venue. State v. Devoracek, 140 Iowa 266, 118 N. W. 399, and 
State v. Miller , 22 A. L. R. 788. 

November 16, 1939. 
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M. TEDD EVANS, 
Assistant Attorney General. 

133b-1 

Indictments-Larceny-As bailee-Borrowing car- M27, § 10358. 

Big Stone County Attorney. 

You ask for form of information in the case where a man borrowed a 
car for a short trip a nd then left the country and the car was later found 
a bandoned many miles away. 

While there is some authority, as you suggest, that the wrongful intent 
would r elate back to the time of taking, you would still have some difficulty 
in satisfying the jury under. the usual larceny statute because he got pos­
session of the car lawfully in the first instance, while one of the elements of 
ordinary larceny is a wrongful taking. 

We suggest that you charge him with the larceny as a bailee, under 
Section 10358, Subdivision 2, Mason's Minnesota Statutes 1927. The cases 
of State v. Comings, 54 Minn. 359, State v . Holton, 88 Minn. 171 , and State 
v. Schoemperlen , 101 Minn. 8, will be helpful in determin ing what facts 
s hould he set forth in t he information. 

. September 22, 1939. 

M. TEDD EVANS, 
Assistant Attorney Genera l. 

133b-45 
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40 
Information-Under facts stated two offenses cannot be joined but ean 

allege means in alternative for committing same otJense-M27, § 10643. 

Lac qui Parle County Attorney. 

You ask if you can file an information for assault in the second degree 
under Section 10098, Mason's Minnesota Statutes of 1927, alleging in the 
alternative under subsection 3 that it was with intent to do grievous bodily 
harm, or (under subsection 5) with intent to commit a felony. to-wit: rape. 

The former opinion of this office dated December 26, 1936, may be COT­

rect as far as filing two separate counts in the same indictment is con­
cerned. However, it does not go far enough, and it appears to us that you 
would merely be doing what Section 10643. Mason's Minnesota Statutes IJf 
1927, specifically provides for in one portion: 

"Where the offense may have been committed by the use of differ­
ent means , the indictment may a llege the means of committing the 
offense in the alternative." 

State v. Hann, 73 Minn. 140, indica tes that this may be done. Also see 
State v. Ekberg, 178 Minn. 437. 

We do not see how defendant's affidavit, which was a part of his mo­
tion to withdraw his plea of gui lty, could possibly be admissible as a part 
of the state's case. Of course, it can be used for cross examination and im­
peachment if he takes the stand. It is not in the form of a confession, nor 
could you lay a foundation to have it admitted as a confession. Possibly 
you can prove some of the same matter by oral admissions made by him 
to the sheriff. 

April 29, 1940. 

41 

M. TEDD EVANS, 
Assistant Attorney General. 

133b-7 

Jury Trial-Fee-Compel defendant to pay- Article 1. Section 6, Minne­
sota Constitution-M27, §232. 

Olmsted County Attorney. 

You call our attention to Section 232, Mason's Minnesota Statutes of 
1927, referring to the provision in municipal courts which provides for a f ee 
of fifty cents for each juror required, and ask whether or not this require­
ment applies in criminal cases when the defendant is well able to pay this 
fifty cents for each juror, and if so whether or not this requirement would 
be unconstitutional. 
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While you do not so state, it is OUT be lief that the municipal court of 
t he city of Rochester is organized under the general provisions of the law 
for municipal courts, as i t appears in Section 215 to 254,. Mason's Mmne­
sota Statutes of 1927. 

Section 6 of Article 1 of the Constitution of the Sta te of Minnesota 
st ates: 

"In all criminal prosecutions the accused shall enjoy t he right to a 
s peedy, public trial , by an impartial jury of the county or district 
wherein the cr ime shall have been committed • • .... 

We do not believe that it was the intention of the legislatu re nor that t hey 
had the power to enact a law which would deprive a person of such consti­
tutional right. To refuse to grant a defendan t jury trial in a criminal case 
for his failure to pay a f ee, irrespective of his financia l circumstances, 
would be to dis regard the const itutional provision here tofore cited. 

This opinion does not refer to a jur y trial with r eference to a viola­
tion of a city ordinance. 

March 21, 1940. 
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HAYES DANSINGBURG, 
Assista nt Attorney General. 

260a-4 

Prisoners-Board-Expens e of when arres ted by highway patrol for viola­
tion of highway traffi c act-Right to charge prisoner for keep after 
serving part oC sentence and then paying fitle imposed. 

Fillmore County Attorney. 

You state t hat a village in your county has presented a bill f or pay­
ment to the county board consisting of the cost of meals served to prison­
er s held in its jail pend ing tria l or ar raignment for offenses against t he 
traffic laws of the s tate and charged under state law both by the highway 
patrol a nd by the local officers. You inquire if the coun ty is obligated to 
pay f or such meals by r eimburs ing the village irrespective of the officer 
who prefers the charge, it being understood that if t he arrest is made by 
the highway patrol, you may seek reimbursement from the sta te for ex­
penses of this type. 

Section 2554, Sub-section 18(b) , Mason's Minnesota Statutes , 1940 Sup­
plement, states: 

HAll fin es, f rom traffic 'law violations, collec ted from persons appre­
hended or arres ted by such employees, shall be paid into t he state treas­
ury and s hall be credited to a separate fund hereby established for that 
purpose. Out of such fund s hall first be paid to counties a ll costs and 
expenses incurred by them in the prosecution and punishment of per­
sons so a rrested and for which such counties have not been reimbursed 
by the payment of such cos ts and expenses by the person prosecuted, 
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and so much of said fund as shall be necessary for the making of such 
reimbursement is hereby appropriated therefor. Such payment shall 
be made by the st nte treasurer upon the claim of the county veri'tied 
by the county auditor. On the first day of each calendar month the 
moneys r emaining in such fund shaH be credited to that part of the 
trunk highway fund which is set apart for maintenance purpose ; and 
so much of said maintenance fund as shall be necessary for the salaries 
and ma intenance of such employes is hereby appropriated for that pur­
pose." 

You wiU note that the payme nt is made to the county by the s tate 
treasurer upon a claim verified by the county auditor . Consequently, if a 
person is held in a village jail to answer for a traffic law violation charge, 
it would appear that the county should pay the vi1Iage and seek r eimburse­
ment from the state treasurer under the above named statu te where the 
person was apprehended or arrested by the highway patrol. 

Where the person is held in a vi1lage jail pending trial or arraignment 
for a violation charged under the state law by local officer s , it is our opinion 
that the charge should be paid by the county board upon a verified claim 
from the village. 

You next inquire if a prisoner having elected to serve his sentence 
rather than pay the fine imposed, later changes his mind and pays his fine, 
whether or not the county can charge the. meals to him for the number of 
days he was f ed in jail as a condition of his release. We ans wer this ques ­
tion in the negative. This individual was sentenced in the a lternative to 
pay a fine or ser ve a certain length of time in such bas ti le. If he elects to 
serve the sentence and later changes his mind and pays the fine, he has 
complied with the sentence imposed by the court and no additional fine can 
be levied or a ssessed against him, which, in effect, is what you would be 
doing if you charged for his care and keep during the time he was in jail 
in addition to the fine imposed by the court. 

I also caB your attention to Section 10856, Mason'~ Minnesota Statutes, 
1927, which gives a prisoner a credit of $1.50 on any judgment for fine 
and costs when imprisoned in default of payment where such prisoner has 
been sen tenced to hard la bor in compliance with Section 10853 of said stat­
utes. 

December 21, 1940. 
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HAYES DANSI NGBURG, 
Assistant A ttorney General. 

559. 

P risoners-Sentences-Where to be served- L39, C71, M27, §§ 9934, 10824, 
10818. 

St. Louis County Attorney. 

Chapter 71, Laws of 1939, merely r epeals Chapter 207, Laws of 1935, 
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which created a receiving depot at St. Cloud Reformatory. and required all 
prisoners to be sentenced and sent there. 

The following sections of Mason's Minnesota Statutes for 1927 are still 
in fuU force and effect in the absence of the above provision now repealed. 
Section 9934 provides that the sentence sha ll state the place where the sen­
tence is to be served. Section 10824 provides that prisoners from 16 to 30 
years of age on a first offense shall be sentenced to the Reformatory. All 
second offense prisoners or all prisoners over the age of 30 years are to be 
sentenced to Stillwater. Section 10818 gives the judge some further discre­
tion in the matter. 

The state board of control (now department of Social Security) still 
has the power at any time to transfer prisoners from one place to another, 
but the above sections and rules apply to the original sentence. 

April 4, 1939. 

44 

M. TEDD EVANS, 
Assistant Attorney General. 

341k 

Prisoners-Sentences-Suspending after commitment. 

Warden, Minnesota State Reformatory. 

You ask if the court has jurisdiction to make an order that you return 
a prisoner for further proceedings. 

You refer to former opinions of this office, namely, December 31, 1924, 
and May 31, 1927. These opinions are correct, and hold that the court can­
not usurp the powers of the pardon board, or board of parole, by suspend­
ing a sentence after commitment. 

However, the court always has the right to grant a new trial; and also 
has an inherent power of correcting a judgment or sentence entered by mis­
take. In State v. Hughes, 157 Minn. 503, 195 N. W. 635, our court stated 
t hat the practice re lating to new trials in criminal cases is the same as in 
civil cases. Citing Dunnell's Digest 2489. In the case of Ayer v. C. N. S. 
Railroad Co., 189 Minn. 359, the court states an order granting new trial 
after judgment has been entered. vacates a judgment, even though the mo­
tion did not ask for a vacation of the judgment. In the case of State v. 
Johnson, 146 Minn. 468, 177 N. W. 657, our Supreme Court held that even if 
the time for appeal had gone by, if the court ordered a new trial, such order 
is good because the state has no right to review by appealing from such 
an order. 

January 17, 1940. 

M. TEDD EVANS, 
Assistant Attorney General. 

341k-9 
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45 
Baccalaureate Services which do not advocate tends of any creed or sectarian 

belief permissible in state schools. 

The Governor. 

You ask whether or not the holding of r eligious baccalaureate services 
in state schools is permiss ible under our law. 

The general subject of teaching religion in schools was discussed at 
length by our supreme court in the case of Kaplan v. Independent School 
District of Virginia, 171 Minn. 142. The majority opinion in that case con­

tains the statement that 

"so long as no pupil is compelled to worship according to the tenets of 
any creed, or at all, and no sectarian belief is taught, courts should not 
hold that there is any violation of the constitutional guarantee of re­
ligious liberty." 

If at said baccalaureate services there is no advocacy of the tenets of 
any particular creed or sectarian belief, it would appear that no statutory 
or consti tutional provision would be infringed by the holding of such ser­
vice;:; in our state schools. 

March 20, 1939. 

46 

J. A. A. BURNQUIST, 
Attorney General. 

170f-4 

Bids-Contracls-Busses-Lowest responsible bidder- M27, §§ 2846, 2847. 

Attorney for School Board. 

You state that the Renville School Board has invited bids for school 
busses; also that heretofore the district has operated two different makes 
of busses, one of which has proved more satisfactory than the other in that 
it consumes less gasoline and oil and requires f ewer repairs . 

You ask: 

"Is the school board permitted in opening the bids to take into 
account what they consider the best bid if not actually the lowest in 
figures, especially where there is no great difference in the bid but 
there is what they consider a material difference in the make?" 
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The pertinent statutes are, § 2846 and § 2847, M. M. S. '27, the latter 
expressly r equiring such contracts to be let to the Hlowest res pons ible bid­
der." This requirement is ordinarily held mandatory (3 McQuillin Mun. 
Corp., p. 859; II Dillon Mun. Corp., pp. 1202, 1208; 23 Fourth Dec. Digest, 
HMunicipal Corps .... § 336) . 

Our court has commented on this principle in Kelling v. Edwards, 116 
Minn. 484, thus : 

"Many s tatutes • • • contain this or some similar r equirement 
• • • and the conceded rule is that such requirement is mandatory 
and unless it is complied with the contract will be illegal • • •. The 
determination of the responsibility of bidders ca lls for the exercise of 
deliberation and discretion. • • • 'Responsible' in s uch s tatutes im­
ports not only fina ncial r esponsibility but also integrity, skill and abil­
ity, and the likelihood of the bidder's doing faithful and satis factory 
work." 

In other words, the performance of more than a mere ministerial act 
is called for when the public authoriti es let a contract. Discretion is exer­
cised. There is authority for the proposition that the lowest bid may be 
r ejected if in the exercise of an honest discretion another seems to be bet­
ter for the object to be accomplished (3 McQuillin Mun. Corp. 917) . 

The purpose of the law is to protect t he public against unwise and in­
judicious contracts r esulting from favoritism and dis honest y, and to secure 
the performance of public work upon the best terms and at the lowest pos­
sible cost (Victoria v. Muscoda, 279 N . W. 663 (Wis.)) . 

There are no opinions of our s upreme court directly in point. I believe 
our court, when finally called upon to pass upon this question, will hold that 
where there is a clear showing-as is the case here-that one make of 
automobile is far superior for the purposes of the district than another and 
will better meet its performance requirements , tha t make may be pur­
chased notwithstanding it is not the lowest in price (American La France 
v. New York, 281 N. Y. Supp. 519). 

• 
After all what is the lowes t bid? If Make A is offered at one thousand 

dollars, and it is known it costs five hundred dollars a year to operate it, 
whereas Make B is offered at eleven hundred dollars, and it is known it 
costs two hundred fifty doUars a year to opera te it, it would seem- all 
things considered- Make B was the lowest bid. 

Accordingly you are advised that on the facts stated in your letter the 
board may award the contract to the make of car which will best meet the 
requirements of the district, notwiths tanding the fact that it is not actually 
the lowes t in price. It s hould, however, be prepared to show in court if 
required to "do so the reasons which make the more expensive car the mos t 
des irable for the district. 

June 19, 1939. 

ROLLIN L. SMITH, 
SpeCial Assistant Attorney General. 

7078-12 
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47 
Board Authority-Easements-Granting of- M27, § 2815. 

Lyon County Attorney. 

You inquire as to the authority of the school board to grant an ease­
ment to a utility company or, in your case, to the R. E. A. 

Sec tion 2815, Mason's Minnesota Statutes of 1927, prescribes the pow­
er s of school boards. We ure of the opinion that an easement is an interest 
in real estate within the meaning of that section and, accordingly, the school 
board has no power to grant an easement unless authorized to do so by 
vote of the electors. Previous opinions of this office dated May 26, 1926, 
and December 23, 1930, are in accord with this ruling. 

You r efer to an opinion of this office dated June 14, 1938, in which it 
was held that a school board could purchase a share in a R. E. A. associa­
tion, provided no liability attached, and such purchase was necessary to 
obtain lighting facilities, and also holding that the school board might con­
tract with such association for lighting faciliti es and for the purchase of 
electricity. 

You suggest that it should follow from such opinion that the school 
board should be authorized to execute an casement. Such an interpreta­
tion seems an unwarranted extension of that opinion, s ince the express pro­
visions of the statute above cited are to the contrary and must govern in 
this case. 

March 20, 1940. 

48 

M. TEDD EVANS, 
Ass istant Attorney Genera1. 

161b-l0 

Board-Authority-Unorganized territory-May sell land without vote of 
electors-M27, §§ 2850-2866. 

Commissioner of Education. 

You ask for a r econsideration of an OpinIOn of a previous administra­
tion dated October 6, 1937, which held that the board of education for un­
organized territory could not sell a school site without a vote of the elec­
tors. To the ex tcnt that said opinion is inconsist ent her ewith, it is super­
seded. 

It is our belief that Section 2858, Mason's Minnesota Statutes of 1927, 
which is Section 443 of the 1939 edition of the Minnesota School Laws, con­
fers on the board of education for unorganized territory the power to sell 
property without a vote of the people. This section reads as follows: 
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"When not otherwise provided in t his act the powers and duties 
of said board of education of unorganized territory shall be the same 
as those of school boards and annual meetings of independent school 
districts," 

Thus, as it is nowhere otherwise provided in the act, it appears that the 
school board for unorganized territory has all the powers granted to an 
annual meeting of an independent district. Section 2815 (1), Mason's Min­
nesota Statutes of 1927 (Section 341. Sub-section I, 1939 edition, School 
LawsL provides that a regular meeting (annual) or special of an indepen­
dent district may sell school sites. 

However, in the particular instance, regarding the s ite of School Dis­
trict No.9, said county, we find that the deed of this school site dated Sep­
tember 19, 1925, contained the following r eservation: 

"It is agreed and understood by the parties hereto that if at any 
time the above described premises shall be discontinued for use for 
school purposes said premises above described shall revert to grantors 
on payment of purchase price." 

It seems very clear from the statement in Mr. Bisek's letter that this 
r eal estate has not been used for school purposes for about nine years and 
that the school is being occupied as a residence and is badly run down and 
depreciated; that the board could give no title to these premises and that 
the former owners, or their heirs, still have the right to pay $15.00, which 
was the purchase price, and that thereupon the title would r evert to the 
grantors named in the aforesaid deed. 

March 8, 1940. 

49 

J. A. A. BURNQUIST. 
Attorney General. 

622i-7 

Boards-Tie vot~Members present but not voting deemed to assent­
Employing teacher- M27, §§ 2806, 2814. 

Commissioner of Education. 

You state that you have advised the president of the board of education 
of consolidated district number 43 at La Porte that where all six members 
of the board attended a meeting, and three voted in favor of employing uX" 
as a teacher, while two voted against such employment, and the other mem­
ber remained silent, the proposition carried, and uX" was legally employed. 
You ask us to review your decision. 

The school board of an independent district consists of s ix members. 
(Mason's Minnesota Statutes of 1927, Section 2806; Section 309, School 
Laws.) A majority of the board constitutes a quorum, subject to the provi-
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sian that no contract may be awarded except at a meeting of which a ll mem­
bers shall have had notice. (Mason's Minnesota Statutes of 1927, Section 
2814; Section 321, School Laws.) 

An opinion of this department written by Associate Justice Hilton 
when he was attorney genera l, dated March 17, 1909, published as number 
259, Attorney General's Report of 1910. and abstracted on page 124 of the 
School Law Compilation, reads: 

HWhen a part of the members present refuse to vote at a ll , a vote 
may he legally decided by a majority of those actually voting, though 
they do not constitute a majority of the whole number present. This 
!'ule rests upon the principle that members present and not voting wi1l 
be deemed to assent to the action of those who did vote." 

This opinion cited 23 American & English Encyclopedia of Law (2nd ) 
592 as authority. 

Subsequently a then Assistant Attorney General Phill ips, fo llowing 
that opinion, wrote to County Attorney WUson: 

"It seems to be established by judicial decision that where mem­
bers present at a meeting, a quorum being present, fail or refuse to 
vote, they wi1l be deemed to assent to the results of the vote of t hose 
who exercise their privilege of voting." Vol. 29, Cyc. of Law & Proced., 
page 1690, subdivision B; a lso same volume, page 1689, Sec. 3; State 
ex l'el. Walden v. Vanousdal, 15 L. R. A. 832; State ex reI. Stanford v. 
Ellington, 30 L. R. A. 532; Abels, et al., v. McKeen, 18 N. J . Equi ty 
462; State v. Parker, 32 N. J. L. 341; Commonwealth v. Wickersham, 
66 Pa. St. 134; Attorney General v. Shepard, 62 N. H. Rep., N. H. 383; 
R ichardson v. Union Congressional Society, 58 N . H. 187. (Opinion 
March 31, 1924.) 

Ten years later a then Assistant Attorney Genera l Frank answered 
the question: 

"Can a school board of six members elect a teacher by two mem­
bers voting in favor of such teacher and the other four members re­
ma ining silent?" 

in the negative, and al so replied to the question: 

"Can a vote of three members elect a teacher when the other three 
members r emain silent?" 

with the answer, "No." (Opinion April 2, 1934.) 

The opinion of April 2, 1934, made no reference to the two previous 
opinions holding otherwise. Furthermore, it cited no authority and gave 
no reasons. A copy of the opinion of April 2, 1934, was sent by this office 
to the superintendent of schools at La Porte, and accounts for t he confu­
sion on this subject. 
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In view of this situation, the staff has reconsidered the question and 
decided the two earlier opinions, to-wit, those of March 17, 1909, and March 
31, 1924, should he adhered to. 

They were in effect for twenty-five yea rs, acqu iesced in by many suc­
cessive legislatures and never disturbed by any court. They have the sup­
port of the great weight of authority. 43 C. J., page 510, Section 782; Vol. 
2 (Rev.), McQuillin Mun. Corp., page 567, Section 626.1. By reason of the 
practical construction g iven these statutes i.n the past, and the authority 
in support of the conclusions reached, you arc advised that under the facts 
stated by you the school board members present, but not voting, are deemed 
to assent. Thus the action of the board in this case amounted to awarding 
a teaching contract to fiX." 

This opinion is lim ited to a s ituation where there is a quorum present 
and participating. Furthermore, it is based on your statement that the 
"continuing contract" of "XU had previously been terminated by positive 
action of the board, leaving it free to act in the matter of employing a 
teacher. 

June 27, 1940. 

50 

ROLLI N L. SMITH, 
Specia l Assistant Attorney General. 

161a-16(b) 

Bond Issue-Recreation fields-Improving and equipping-M40, § 1942. 

Attorney, School District No. 9, Itasca County. 

You state that independent school district No.9 contemplates the issu­
ance of $100,000 in bonds, of which $20,000 is to be used in the construc­
tion of a garage, and the balance for equipping and improving an athletic 
field, including the construction of a field house. This athletic field is to be 
on property already owned by the district. You ask whether or not bonds 
may be issued for such a purpose. 

The pertincnt statute is subdivision 4 of Section 1942, Mason's Minne­
sota Statutes of 1927, as amended by Chapter 223, Laws 1939. It author­
izes school district bond issues for : 

fl ••• the purchase oC sites Cor school houses, and for defraying 
the expenses incurred or to be incurred in building, rebuilding, remod­
eling, rcpairing and furnishing school houses, teachcrages and school 
garages, and installing heating, ventilating and plumbing plants in the 
same, and equipping schools with libraries, apparatus and other school 
furniture, and for the purchase of school busses and other equipment 
essential to the transportation of pupils ." 
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In an oplOlOn rendered April 3, 1939, to the state investment board, 
this department said: 

liThe providing and equipping of playgrounds and athletic fields 
is a well r ecognized power of a scbool district. It bas been uniformly 
held by this office over a period of years that school district funds may 
be used for such a purpose. • • • 

"* • • The question is whether the purchase of land to construct 
a recreation field is the 'purchase of a scbool s ite' within the law cited. 
Under modern conditions a recreation field would undoubtedly be con­
sidered as a requisite for a properly equipped scbool and should be 
construed AS a proper investment for a school site. In my opinion the 
issuance of bonds f or such a purpose is valid." 

In line with that opinion, you are advised that the construction of a 
field house, meaning thereby, I assume, a building equipped with the usual 
gymnasium apparatus, on a school r ecreation or athletic field is one of the 
purposes for which the school district may lawfully issue bonds. 

November 28, 1939. 

51 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

622b 

Detachment-Petition-ATea of land-uFour section8"-Meaning of-M40, 
§§ 2789, 2748. 

Kanabec County Attorney. 

You state that a petition was presented for the detachment of certain. 
lands from a common school district and to have said lands annexed to an­
other district under Section 2789, Mason's 1940 Minnesota Supplement. A 
hearing was held and objections were made to such detachment on the 
ground that it would leave the district from which the lands were being 
detached without four sections, a s provided under Section 2748, Mason's 
1940 Minnesota Supplement. 

You inquire if the petition should be refused for the detachment of this 
land if after subtracting land occupied by roads and bodies of water, the 
balance left in the district would be less than four full sections of land. 

It is the opinion of this office that the fact that part of the land is sub­
merged, and part of the land is used for road purposes is immaterial. The 
requirement that each district have at least four sections of land must be 
considered a s requiring the four sections as one unit, without subtraction 
of the areas submerged or used for highway purposes. In other words, the 
area of land to make up the four sections necessary for a school district 
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must include all public lands and waterways within its boundaries. Any 
other rule, it seems to me, would lead to hopeless confusion. 

You then inquire whether the four sections of land referred to in Sec­
tion 2748, Mason's 1940 Minnesota Supplement, should be regarded as land 
only listed on the tax rolls including tax forfeited lands. This office has 
previously held that nontaxable land is not to be excluded in computing the 
four sections. If the legislature had intended that only tax lands should be 
included within said limitation of four sections of land, they could easily 
have said so, but such is not the case. 

July 8, 1940. 

52 

HAYES DANSINGBURG, 
Assistant Attorney General. 

166c-2 

Det&ehment-Petition-Procedure in special district of Duluth-M27, § 2748. 

Commissioner of Education. 

You request an opinion in regard to proceedings brought under Section 
2748, Mason's Minnesota Statutes of 1927, to set off territory from the city 
of Duluth to the Proctor School District. 

You ask if the fact that the Duluth school district is coterminous with 
the city Jim its, and the fact that Duluth !s a special district and has many 
special laws governing the same, would invalidate these proceedings. 

I know of nothing in these special laws which would invalidate, or pre· 
vent such proceedings. See opinion dated August 27. 1931. But in line with 
the decision in School District 31, 134 Minn. 82, and other later Minnesota 
cases, holding the interests of both districts affected are to be considered, 
it would appear that the county commissioners, in acting on such a petition, 
should take into consideration all of the special laws affecting the school 
district, and also the effect of granting the petition on the welfare of the 
district. 

If such petition comes to a hearing, the matter is left squarely to the 
county board for decision in their discretion and best judgment. 

May 31, 1940. 

M. TEDD EVANS, 
Assistant Attorney General. 

1660-9 



82 EDUCATION 

53 
Detachment-Tax Levy-Liability of for indebtedness of old and new 

di8Iricl-M27, § 2748. 

Carlton County Attorney. 

You ask the f ollowing question : 

"When a freeholder petitions the county board for the removal of 
his real estate from one school district to another and the petition is 
granted, is his property subject to the regular tax levy of the district 
into which he was moved or is it exempt from any levy made for debt 
which was contracted by t hat district prior to the time that his prop­
erty was added to the district?" 

Such land, having been detached, is not subject to any levy for general 
expenses in the old district from that time on, but is s ubject for such levy 
as is necessary to retire principal and interest of outstanding bonds. See 
Mason's Minnesota Statutes of 1927, Section 2748, which reads in part: 

... • • nor shall any change of districts in any way affect the 
liabilities of the territory so changed upon any bond or other obliga­
tion; but any s uch real estate shall be taxed f or such outstanding Ha ­
bility and interest, as if no change had been made. • • ." 

Conversely, the landowner does not assume the bur den of bonded debt 
in the new district, and should be exempt from the levy for debt or bonds 
of t he new district existing prior to the change, but is liable for the levy 
for general expenses and maintenance therein. 

November 14, 1939. 

54 

M. TEDD EVANS, 
Assistant Attorney General. 

166c-6 

Funds-Depositories-Collateral security- Eligibility of certain bonds­
M27, § 1973-1; M40, § 7714. 

Commissioner of Education. 

The eligibility of collater a l offered by school district depositories de­
pends upon the following rules and statutes : 

Under Section 1973-1, Mason's Statutes 1927, the depository may give 
the fonowing collatera l in lieu of a bond: 

1. The bonds of any state or its agency. (Agency does not include 
cities. Former opinion No. 143, 1926 Reports.) 
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2. Notes secured by first mortgages (free from delinquent interest 
or taxes) within the county where the depository is located. 

3. Bonds which are legally authorized investments for savings banks. 

Class 3 includes bonds defined by Section 7714, Mason's 1927 Statutes, 
as amended in the Supplement, and includes the following : 

1. Bonds or other interest·bearing obligations of the United States. 

2. Bonds of any state which has not defaulted in any payment for ten 
years. 

3. Bonds of any county, city, town, village, school, drainage, or other 
district created for public purposes in Minnesota; or any warrant, order, or 
interest-bear ing obligation of such, provided the net indebtedness of such 
municipality shall not exceed ten per cent of its assessed valuation. Also 
bonds of any such county, city, town, vil1age, school or drainage or other 
district in the United States, created according to law and for a public pur­
pose, containing at least 3,500 inhabitants, whose bonded indebtedness does 
not exceed ten per cent. 

4. and 5. Notes or bonds secured by mortgages in Minnesota, Wiscon­
sin, Iowa, North or South Dakota, and Montana, under very str ict con­
ditions. 

6. Bonds of any railroad, which are secured by first lien on a r ail road 
within the United States . 

7. Farm loan bonds issued by any federal land bank, etc. 

8. Bankers' acceptances of certain kind and character. 

9. Trust certificates of railroads. 

10. Bonds of public utility companies. 

11. Bonds and obligations of federal home loan banks. 

Applying these tes ts to the list of securities submitted, we have no 
difficulty in approving federal bonds, the Roches ter school bonds, or the 
State of South Dakota bonds, but the bond of City of Missoula, Montana and 
of Independent School District, Bingham County, Idaho, and the bond of 
RamUne County, South Dakota, would not be eligible unless accompanied 
by a certificate that each contains at least 3,500 inhabitants and that the 
total bonded indebtedness of each does not exceed ten per cent of its assessed 
value. 

August 23, 1939. 

See Laws 1941, C. 380. 

M. TEDD EVANS, 
Assistant Attorney General. 

140f·6 
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55 
Funds-Football Equipment-Purchase of out of recreational fund-M40, 

§ 1933-90. 

Winona City Attorney. 

You ask whether or not the board of education of Winona-created by 
Laws 1878, Chapter 165, amended by Laws 1887, Chapter 85, Laws 1889, 
Chapter 542, and Laws 1891, Chapter 332-may use r egular scbool funds 
raised through taxation for the purchase of football equipment and suppIies, 
e. g., jerseys, shirts, pants, socks, headgear, protectors and footballs. 

Answer, no, subject to the exception noted below. Football and other 
athletic contests are extra-curricular activities. In a strict legal sense they 
do not constitute instruction. E xpenses incident thereto are not a part of the 
cost of running the schools. 

However, if the school district operates a program of public recreation 
and playgrounds as authorized by Section 1933-9a, et seq., the 1940 Supple­
ment, it may expend school funds for the operation of such program. 

In other words, such purchases cannot be made out of current school 
maintenance funds. If made at all they must be made as an incident to the 
operation of a program of public recreation. 

This is in line with opinion of July 6, 1939, to Mr. A. B. Caldwell 
(159-B-ll), holding that while school authorities may defray the cost of 
musical instruction out of current expense fund, they may purchase uni­
forms for members of the band only out of the recreational fund. 

Moy 31, 1940. 

56 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

159b-l 

Funds-From extra-curricular school activities-Custody of-M27 § 2817. 

Department of Education. 

You request our opinion on the following question : 

jjMay the School Board of an independent school district nominate 
or appoint a principal or teacher of the dis trict as the custodian of funds 
arising from extra curricular activities, among which would probably 
be some activities such as are specified in G. S., Sec. 2817, Mason's '27 
Code, without assuming general jurisdiction over such activities and 
funds, and bond the person or per sons, and pay the bond premiums: or, 
must the School Board, in the event it desires to secure jurisdiction 
over such funds, do so strictly in accordance with Baid statute?" 
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We are of the opinion that, pursuant to the terms of Section 2817, 
Mason's Minnesota Statutes of 1927, if the board votes to assume custody 
of athletic and activity funds, it must do so strictly in accordance with the 
statute and see that such funds are deposited with the school district 
treasurer. 

July 29, 1940. 

57 

M. TEDD EVANS, 
Assistant Attorney General. 

1590-16 

Funds-School Band-Right of to purchase uniforms for- L37, C233 (M40 
§ 1933-90). 

Commissioner of Education. 

You ask whether or not a school district may legally expend funds of 
the district for the purchase of uniforms for members of the high school 
band. 

You add that in your opinIOn a school has the right to instruct pupils 
in the playing of band instruments and to that end to purchase band in­
struments inasmuch as they are necessary for proper instruction, but that 
uniforms, not being essential to such instruction, may not be purchased 
out of ,current expense fund s, but may be purchased out of recreational 
funds in cases where a bona fide recreational program under Chapter 233. 
Laws of 1937, has been established. 

Chapter 233, Laws of 1937, referred to by you, provides: 

"Any· * * school district, or board thereof may operate a pro­
gram of public recreation and playgrounds ; acquire, equip and maintain 
land, buildings or other recreational facilities; and expend funds for the 
operation of such program * • •. The facilities of any school district, 
operating a recreation program ••• shall be used primarily for the 
purpose of conducting the regular school curriculum and related activi­
ties, and the use of school facilities for recreation purposes authorized 
by this act shall be secondary." 

It is a close question whether the purchase of uniforms for the high 
school band constitutes "recreational facilities" or is reasonably incidental 
to "operating a recreation program" within the meaning of the act cited. 

A reading of it indicates a legis lative purpose to authorize the ac­
quis ition of n r ecreational center, also the conduct of programs therein. If 
the band is to give concerts in this center, such an expenditure might be 
lawful. It is conceivable that the appearance of the high school band in 
uniform at a concert given in the center might contribute more to the enjoy­
ment of the public than the appearance of the same band not in uniform. 
It might result in a better morale, and even in better music. 
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We have held that a school board may not expend funds derived from 
taxation for training athletic teams, or arranging contests (Op. Phillips 
Nov. 15, 1933). Again, that property reasonably necessary for physical 
training under an established curriculum may be leased by the school board, 
but if sought merely for recreational purposes it may not be leased (Op. 
McConnell June 23, 1925). (Physical and health education is expressly pro· 
vided for by Chapter 323, Laws 1923). Also that class pins, and class colors, 
may not be purchased out of school funds (Op. McConnell Apr. 4, 1932) and 
that it may not make donations from proper public moneys to funds not 
under its control (Rogers No.7. 1931). 

School boards have limited statutory authority and it is established 
that unless power is express ly granted or necessarily implied in the exercise 
of the power granted it does not exist. 

We agree with you t hat while the school authorities may offer musical 
instruction , and defray the expense thereof out of current expense funds, 
they may not purchase uniforms for the school band out of that fund be­
cause there is no express or implied authority for so doing. 

We also agree that where a program of public r ecr eation has been 
established under C. 233, L. 37, such uniforms may be purchased out of the 
recreational fund. 

We believe a court would hold that the expense of uniforming the school 
band reasonably incidenta l to operating a public recreation program. Jt has 
long been the practice for such organizations to appear at athletic contests 
and school act ivities in uniforms. This practice preVailed when C. 233 supra 
was enacted, and we believe the effect of that act is to make the cost of 
purchasing s uch uniforms properly chargeable against the recreational 
fund . You are advised accordingly. 

July 5, 1939. 

58 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

159b-ll 

Funds-Voluntary cont ribu tions by pupils-Coltection and expenditure of 
-Minneapolis charter. 

Commissioner of Education. 

It appears that annua lly the sum of twenty-five cents is collected from 
each pupil in the Minneapolis schools as a special f ee; that the money so 
collected in the aggregate amounts to a substantial sum; and that it is 
spent by the principal on such item s as lantern slides, motion picture films, 
reference books, projectors, workbooks, and other materia1s of instruction, 
and teaching aids , although they are not such as are usually purchased with 
school funds. 
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You inquire if the collection of such fees from pupils is legal, if the 
title to the fund s so collected is in the Board, and as to its powers to pre­
scribe the methods by which such money shall be spent. 

The letter submitted does not contain a copy of any resolution by the 
Board covering this matter, or disclose in detail the procedure that has 
been foll owed. As I under stand the situation, the lantern slides, and other 
articles above mentioned are not bought by the school board, and are not 
sold or leased to the pupils by the Board. 

In such circumstances there does not appear to be any statutory or 
charter authority enabling the board of education to make compulsory as­
sessments against the pupils for the purpose of creating a fund through 
collection of a so-caBed "laboratory fee" for the purposes and under the 
conditions hereinabove mentioned. 

The MinneapoJi s charter, however, provides that the Board of Educa­
tion shall be capable, "of taking by gift any r eal or personal property and 
using, controlling and enjoying the same" and "may contract for and pur­
chase text books, pencils, tablets, and such other school supplies needful for 
the schools of the district and provide for the free use of such text books, 
pencils, tablets, and other school supplies by the pupils of such schools, or 
the sale to them at cost." 

If, therefore, the pupils voluntarily contribute so-called' laboratory fees 
to the board of education, it could accept t he money for the purpose for 
which it is given, and control its expenditure in accordance with the inten­
tions of the donors . If, on the other hand, such contribution is made to the 
principal and not to the Board, the principal holds it in trust for the pur­
poses for which the money is contributed. 

The board of education through its general powers may prescribe rules 
and regulations under which voluntary payments may be made by pupils 
either to the Board, or to the teachers, or other s hired by the Board, and by 
which the money so received is to be safeguarded, and used in accordance 
with the conditions of the gift. 

J. A . A. BURNQUIST. 
Attorney General. 

June 6, 1940. 169 

59 
Liability Insurance for injuries received by pupils or patrons on playgrounds. 
Commiss ioner of Education. 

You ask if the school district can pay for medical services for injuries 
r eceived in physical education class, on the playgrounds, or in the science 
laboratory. 
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It may be stated as a general rule, that all play. classes, school activi­
ties and transportation, are a part of the governmental function of operat­
ing a school di strict. There is no l iability upon the school district for 
injuries received by pupils or patrons. Mokovich v. Independent School Dis­
trict of Virginia, 177 Minn. 446; 225 N. W. 292. Since the school district 
is not liable for damages for the injury, the board has no authority to make 
voluntary payment for medical expenses, since school funds can only be 
expended in payment of claims for which the dis trict is liable. 

The following is a summary of decisions and opinions covering the 
matter: 

Liability of school board and school districts for injuries: 
School district in maintaining school buildings exercises governmental 

function, and is not liable in damages for its negligence in failing to disin­
fect its school building with result that teacher became infected with tuber­
culosis, following 49M106, 51NW814; 173M5, 216NW553; 177M454, 225NW-
449. 

School district is not liable at common law for injuries to a pupil which 
result from the negligent operation of a bus used in the transportation of 
pupils at public expense. 173M5, 216NW533. 

A school district is not res ponsible for damages on account of an acci­
dent sustained on the school grounds. Op. Atty. Gen'}. Sept. 22, 1919. 

A school district is not liable for damages or for medical attendance 
on account of injuries sustained by pupils while playing on the school 
grounds. Op. Atty. Gen'l., April 1920. 

School board is not liable for damages due to pupil's carelessness or 
acts of other pupils. Op. Atty. Gen'l., April 13, 1920. 

School district is not liable for injuries due to negligence of bus driver. 
Op. Atty. Gen 'l., Dec. 4, 1922. 

School distr ict is without power to pay for medical services for pupil 
injured at school. Op. Atty. Gen'l., May 14,1924. 

School districts or individual board members are not Hable for accidents 
on playgrounds or athletic contests. Op. Atty. Gen'l., Sept. 1, 1927. 

Board cannot pay expenses of person injured at school play. Op. Atty. 
Gen'l" August 11, 1937. 

We are informed that because of this situation many of the schools have 
joined the state athletic union, which maintains a fund to pay for the in­
juries to members of athletic teams. This is a very proper step in the right 
direction, and we might point out that many schools have a separate ath­
letic fund. which is not restricted in use as are general funds which come 
from the taxpayer. 

March 27, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

844f-3 
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60 
Liability-Insurance policy-Provisions of-For damages resulting from oper· 

olion of school busses- L37, C301 (M40 § 2816-8) . 

Commiss ioner of Education. 

You ra ise severa l questions concer n ing the right of a school di strict 
t o pa y for Habilit y insurance on its school busses. 

In dis tricts wher e the drivers own the bus and t he school dis trict hires 
bus and driver , it is proper to requ ire the dr iver to f urnish and pay for his 
own liability insurance. The difficulty a r ises in districts which own their 
own busses. This office has heretofore uniformly held that a school 
district has no legal authority to expend the tax payer 's money to provide 
insurance for the negligent acts of its employes. A school dis trict is not 
liable, in the absence of specific s tatutory liability, f or injuries to anybody 
result ing from the negligen t acts of its employes. Allen v. Independent 
School Distr ict 17, 173 Minn. 6. S ince the district is under no liability, it 
does not have the right t o expend taxpayer's money to protec t the private 
individuals. 

We are aware of the practical difficul t ies , and hardships, which r esult 
by virtue of this legal pri nciple, but this is a matter fo r legislative atten~ 

tion. Chapter 301, Laws of 1937 gave the school board the right to provide 
liability insurance "for the protection of school children in its r espective 
district," and nothing further . As stated, there seems to be no way of 
obtaining insura nce in which the liability, and protection, is limited to school 
children only, but this chapter did not g o fa r enough to g ive the school 
di strict t he right to pay for t he ordinary automobile liability policy. 

The policy described which provides that the insurer will not raise the 
def ense that the school is not legally liable, and is engag ed in a g overn­
mental function, is dangerous because if such def ense were not ra ised a 
verdict, or judg ment, mig ht exceed the amoun t of the policy, a nd permit a 
liability or judg ment to f a ll on the school di strict, which could not exist 
if proper defense wer e made. 

The fact t hat the insurer obliga tes itself to pay for injuries t o persons 
other than school children, thereby increasing the coverage and the rate, 
makes the expenditure f or this premium unlawful. 

You suggest tha t the same policy without a ny additional premium 
would protect the bus driver, members of the school board personally, super­
intendent and teachers personallY i but we have already pointed out that the 
taxpayer 's money cannot be spent f or t ha t purpose u ntil the legis lature 
has passed some act wh ich authori zes such expenditure. 

You further ask if such a policy of insurance has been purchased and 
in f orce for the full policy period of one year, does the school board have any 
right or obliga tion to recover from the insurance company t he premium 
paid. We answer this in the negative. Ordinarily, even though a contract 
entered into was void or illegal, a r ecovery can be had on the implied con-
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tract or quantum meruit if a benefit has been received. Because of Chapter 
301, Laws of 1937, the school dis trict did r eceive a lawful benefit t o the 
extent that the school children were protected, which would probably 
prevent a r ecovery of premiums which have been paid. 

June 21, 1939. 

61 

M. TEDD EVANS, 
Assistant Attorney General. 

844f 

Newspapers- Fees for publis hing school board proceedings-Folio--Mean­
ing of-M27, § 2797, 10933, 10934. 

State Printer. 

You state that the newspaper publishers of the s tate are inquiring into 
the matter of fees for publishing school board meetings ; that they caB your 
attention to Section 406, page 169, Department of Education Bul1etin. 
which provides that a folio equals 100 words. 

You state that the section referred to in such bulletin is in conflict 
with the state printing law, which sta tes a f olio as a certain number of 
ems, depending upon the size of the type j and that the size of type used 
in such notices amounts to approximately 50 words to a f olio. You request 
an opinion as to which governs as a basis for payment. 

Section 406 supra (Mason's Minnesota Statutes of 1927, section 2797) 
refers to the publication of proceedings of boards of independent school 
districts and providing t herefor states : . 

" ••• provided, that not m ore than fifty cents per folio shall he 
paid f or such publication." 
Section 10933, Mason's Minnesota Statutes of 1927, provides : 

"The following words an~ phrases, used in t he Revised Laws or in 
future legisla tive acts, shall have the meaning herein given, unless an­
other intention clearly appears. 

"4. Folio-The word 'folio' shal1 mean one hundred words, count­
ing as a word each figure necessarily used. If there be f ewer than one 
hundred words in all, the paper shall be computed as one folioj like­
wise any excess over the last ful1 folio." 

Section 10939, Mason's Minnesota Statutes of 1927, provides the basis 
of measurement of type used in t he publication of notices and f orms re­
quired by law to be published in a newspaper in this state. Therein the 
various bases of measurement are set up, and what constitutes a folio is de­
pendent upon the number of square ems and the kind of type used . 
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I ca1l to your attention that section 10939 is chapter 484, section 1 of 
Laws 1921 , and was passed a considerable length of time after the passage 

of subsection 4 of section 10933, Mason's Minnesota Stat utes of 1927. The 
general rule is that the latter law supersedes and repeals a prior law in 80 

far as it is inconsistent therewith. 

In addition to the above r eason f or being of the opinion that section 
10939 must govern, there is the additional f act that the provision of said 

section 10939 g oes s pecifically to the basis of measurement in the publica­
tion of r equ ired notices. Such section indicates that the general defin ition 
of a f olio, as set up in section 10933-4, is not applicable. The cost per folio 
is limited as set forth in section 2797, Mason's Minnesota Statutes, as pre­

viously stated. 

HAYES DANSINGBURG. 

December 21, 1939. 

SCHOOL OFFICERS 

62 

Ass istant Attorney General. 
277< 

Officers-Independent Consolidated District-Clerk and treasurer elected by 

voters-Right to vote as members of the board-M27, §§ 2806, 2807. 

Yellow Medicine County Attorney. 

You state that independent consolidated school di strict , Wood Lake, has 
a school board of four directors, and that the clerk and t r easurer are elected 
by the voters in addition to the f our members . You ask our opinion as to 
the right of the clerk and treasurer to vote as members of the board. 

Section 221, School Laws, same as Section 3, Chapter 387, Laws of 1917, 
provides that after consolidation such new district shall have a ll the powers , 
duties and pr iv ileges conferred by law upon independent dis tricts. We are 
unable to find any statute authorizing the procedure mentioned in your 
letter , and it seems to us t hat they should elect six members of the school 
board and that such school board would ther eafter elect a chairman, a clerk, 
and a treasurer , as provided by Section s 2806 and 2807, Mason's Minnesota 
Statutes of 1927. Therefore, the clerk and treasurer s hould be members of 
the board and entitled to vote as such. 

November 14, 1940. 

M . TEDD EVANS. 
Assistant Attorney General. 

768b 
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63 
Pupils-Religious Instruction-Com pulsory attendance-Church-What con­

stitutes-Carleton Bible Church-M27 § 3080. 

Commissioner of Education. 

The ques tion arises as to what constitutes a "church," within the mean­
ing of that part of the compulsory education law which excuses a child from 
attendance at school, "on such days as said child attends upon instruction 
according to the ordinances of some church." Mason's Minnesota Statutes 
of 1927, section 3080 ; School Law Compilation, section 829. 

It appears that in a certain community. in addition to the usual organ­
ized churches with which everyone is acquainted, there is a group which 
claims to be a church. This group is "incorporated locally" as the Carlton 
Bible Church. The head of this organization claims to have a license to 
preach from "The Independent Fundamentalists of America," which is in­
corporated. This particular individual is probably capable of conducting a 
religious education class. 

Our laws do not define the t erm "church." The rule is that words in a 
s tatute are to be construed in their ordinary popular sense, according to t he 
common and approved usage of the language. 6 Dunnell's Diges t. section 
8968. 

However, the word "church" is used in many senses. Sometimes it IS 

used as referring to a building, or a place o'f worship ; at other times, 8S 

referring to a creed or a congregation, or a parish or a r eligious organiza· 
tion. The term is one of very comprehensive significance and imports an 
organization for religious purposes for the public worship of God. There 
are many defini t ions, most of them having arisen in cases involving the ex­
emption of church property from taxation under constitutional, and statu­
tory provisions. 11 C. J. 762; 2 Words & Phrases, page 1152; 1 Words & 
Phrases, 5th series, page 933; 23 R. C. L. 419. 

The fundamental aim of all s tatutory construction is , of course, to ascer­
tain and give effect t o the inten tion of the legislature as expressed in the 
language used. 6 Dunnell's Diges t, 8940. 

Just at what poin t each of t he many religious denominations in th is 
country became a church within the meaning of our laws is a close question. 
At the outset, each sect r epresented but an idea in the minds of its founders. 
Followers were a ttracted. They began to hold regular meetings, erected 
church edifices, sometimes provided for professional clergy, and eventually 
gained public recognition as r elig ious organizations. 

While our laws provide for the incorporation of religious societies, there 
is no basis for saying that incorporation is an indispensable characteri stic 
of a church. Neither is size, nor membership determinative. Nor owner­
ship, nor occupancy of a building a prerequisi te. No ques tion is raised here 
as to the motives, or good fai t h of the society in quest ion. It is apparently 
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a small group. but is conducting religious services, and exercises the cus­
tomary functions of a church. 

Bearing in mind that freedom to worship according to the dictates of 
one's conscience is a distinguishing feature of our state and federal consti­
tution, there is nothing in your brief statement to negative the claim of the 
Carlton Bible Church that it is a church within the meaning of our com­
pulsory education law. 

However, the question in the last analysis is one of fact, and it is 
beyond the province of the attorney general to determine questions of fact. 

We can only suggest that you make a further investigation of this 
group, and then, in the light of such additional facts as may he developed 
and the observations made in this opinion, determine the question as an ad­
ministrative matter. 

October 10, 1940. 

64 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

1690 

Pupils Saluting flag-Validity of requirement as to.-

Attorney for -Board of Education. 

We have to say the Supreme Court of the United States in Minersville 
School District v. Gobetis, 84 Law Ed. 993, decided June 3, 1940, reversed a 
decision of the federal district court for the eastern district of Pennsylvania, 
reported in 21 Fed_ Supp. 681, which restrained enforcement of a school 
regulation requiring all teachers and pupils to salute the American Flag as a 
part of the daily exercises. 

The Supreme Court of the United States said, "We must decide whether 
the requirement of participation in such a ceremony (saluting the flag and 
giving the oath of allegiance) exacted from a child who refuses upon sincere 
religious grounds infringes without due process of law the liberty guar­
anteed by the Fourteenth Amendment." 

The court held it did not. The effect of its decision is to set at rest any 
doubt as to the power of a school board-given requisite legislative au­
thority-to require pupils to salute the flag. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

September 14, 1940. 927 
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65 
Pupils-State Agricultural Schools-State Aid-L35, C209 (M40 § 3028-4 .) 

Commissioner of Education. 

You inquire as to the legality of payments of state aid to pupils in State 
Agricultural SclJ,ools made under Chapter 209 of the Laws of 1935. 

After the enactment of this law, no acts or title of acts amending any 
statutes relating to s tate aid to schools express ly refer to said chapter. The 
last sentence thereof, granting aid to e ligible pupils in State Agricultural 
Schools is nowhere expressly r epealed or amended and it is not in conflict 
with any subsequent legis lation on this subject. 

In addition, in rendering this opinion, the practical construction given 
said chapter by governmental agencies for several years in administering 
the aid therein provided, and the fact that apparently the legislature had no 
intention of repealing the provision granting such aid have been given due 
consideration. 

For the reasons herein stated, I am of the opmlOn that payments of 
state aid to pupils in State Agricultural Schools under Chapter 209, Laws 
of 1935, have been and will be valid until the legislature changes the law. 

March 30, 1939. 

66 

J. A. A. BURNQUIST, 
Attorney General. 

168a 

Pupils-Tuition-Non-Resident-Nearest Tra.veled Road , Meaning of- M38 
§ 2823 

Commissioner of Education. 

You refer to Section 2823 of Mason's 1938 Code providing that certain 
children, "residing more than two miles by the nearest traveled road from 
the school house" may attend school in nn adjoining district and ask 
whether this means only public roads or also includes roads commonly used 
but not in fact public roads. 

In my opinion "nearest traveled road" should be construed as if it read 
" nearest traveled public road," as distinguished from private roads which 
are not in any sense public highways. Whether or not the road in contro­
versy is a public or private road very likely may be ascertained from an ex­
amination of the county records, or from the county highway engineer of 
the state highway department. 

If the claim that it is a public road r es ts upon an a lleged common law 
dedication, t hen othe.r facts will have to be inquired into. 

May 23, 1939. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

180d 
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ELECTIONS 
BALLOTS 

67 
Candidates-Names-Descriptive words placed on ballot when names similar 

-M40, § 601-6 (7)j. 

Secretary of State. 

Regarding the filings of Lewis E. Lohmann for nomination on the 
Farmer-Labor ticket as attorney general, and of George H . Lommen for 
nomination on the same ticket as U. S. Senator, have to say as follow s: 

We have held that a candidate has a right to have the name he is gen­
erally known by-including a nickname-printed on the official ballot. Opin­
ion March 16, 1926, to Forbest appearing in E lection Opinions 1928 as No. 
4. Inasmuch as Mr. Lohmann could have filed originally as HLewis E . 
Scoop Lohmann," or "Scoop Lohmann," it would seem that no one could be 
prejudiced by permitting him to amend his filing affidavit at this time so a s 
to have his name appear upon the official ballot in accordance with his de­
sires. In the past the officer charged with the preparation of the ballots has 
permitted such changes up to the time of the printing of the ballots. Please 
observe that Mr. Lohma nn's affidavit does not ask that this be done. It 
merely asks that the word USenator" be prefixed to George H. Lommen's 
name on the ballot. If Mr. Lohmann wishes his nickname, uScoop," to ap­
pear on the ballot, he should file with you a supplemental affidavit so r e­
questing. 

As to the right of George H. Lommen to have the title uSenator" pre­
fixed to h is name on the official ballot, you are advised: 

Section 205.70, Election Laws (Mason's 1940 Minnesota Supplement, Sec­
tion 601-6 (7)j provides that, "when the surnames of two or more candidates 
for the same office are the same, each such candidate shall have added t hereto 
not to exceed three words indicating his occupation and residence." Note that 
this refers to the "same office." 

Inasmuch as Mr. Lohmann and Mr. Lommen are not candidates for the 
same office the s tatutory provision does not apply. Furthermore, even t hough 
it did appJy, the fact that the surnames are so nearly the same as to be 
misleading is not enough. The names mus t be identical. Ledin v. Holm, 203 
Minn. 434. 

It has been the uniform opinion of this office for many years that words 
descriptive of the profession of a candidate, such as doctor or colonel, may 
not proper ly be placed before a candidate's name upon the ballots. Opinion 
No. 6, Election Opinions 1928. 

In an opinion r endered May 25, 1932, to the secretary of state, t his 
office held that the des ignation "ex-representative" did not indicate t he can-
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didate's occupation within the meaning of the statute cited, but referred to 
an office formerly held by the candidate. Copy of that opinion is enclosed for 
your convenience. 

It follows that the word "Senator" may not be placed before, or after 
candidate George H . Lommen's name on the official ballot. 

August 7, 1940. 

68 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

28b·2 

Candidates-NaMe-Use of word "Jr." 

~ity Attorney. Minneapolis. 

Where John Doe has adopted the suffix "Jr." as a part of his name, 
and has held himself out generally to the public under that name, he has 
8 right to have it on the official primary ballot as "John Doe, Jr." 

In the circumstances described by you, the father and son living to­
gether in the same house, and having identical names save for the fact that 
the name of one is followed by "Jr." and the name of the other is followed 
by the abbreviation "Sr.," the suffix would appear to be an integral and im~ 
portant part of the name; in fact as much a part of the name as a given 
name or middle initial. It distinguishes between the two. Huff v. State 
Election Board (Okla.) 32 P. (2nd) 290; 93 A. L. R. 906. 

Generally speaking a candidate has the right to insist that his name 
appear on the ballot in such form as he pref ers. He may use a nickname. 
He may use initials, or he may use a given name and a middle initial. This 
office has so held. 

The purpose of a name is to designate a person, and this purpose is 
accomplished when the name is that by which he is known or called. Na~ 

tional Life & Accident Co. v. Saffold, 144 So. 816 (Ala.); Kirk v. Bonner, 
67 S. W. (2nd) 802 (Ark.). 

The opinion to which you refer, to~wit, No.5 of the Selected Opinions 
relating to Elections no longer represents the views of this office. You are, 
therefore, advised that the county auditor may accept an affidavit of can~ 
didacy by a person who signs himself HJohn Doe, Jr." 

April 20, 1939. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

28b·2 
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69 
"India tint" or county ballot-No change in heading or offic::es-M40, §§ 601-6 

(7)e, i, j and 8. 

Brown County Attorney. 

The new 1939 election code made no change in the heading or the offices 
included on the "India tint" or county ballot (formerly the blue ballot), 
provided for by Mason's 1940 Minnesota Supplement, Section 601-6 (7)e, or 
1940 election laws, Section 205.65. As before, it should be headed UBallot 
of Nominees to be Elected Without Party Designation." Mason's 1940 Min­
nesota Supplement, Section 601-6 (7)5; 1940 election laws, Section 205.79. 

The names of candidates for congress go on this baUot in the first group 
of candidates. They should be printed with their party designation, if any. 
in the same order as the state party candidates , without rotation. Then 
follow the candidates f or the various offices without party des ignation, r o­
tated as provided by law. 

The 1989 act made some other changes, shifting the position of the 
"X" marks from right to left , also changing the manner in which the vari­
ous candidates are to be entitled, as will be seen from the 1940 Supplement, 
Sections 601-6 (7)i, and 601-6 (7)j, or 1940 election laws. (Sections 205.69 
and 205.70. Election Laws.) No doubt these changes have been noted by the 
county auditor, since they conform with like changes made on the state 
ballot. However, these cha nges did not affect the heading of the India 
tint ballot or the offices to be voted for thereon. 

See opinions of attorney genera] r elating to elections, 1928 Edition, 
Nos . 1 and 2. 

October 19, 1940. 

70 

CHESTER S. WILSON, 
Deputy Attorney General. 

280-2 

Judges--Recanvass of votes at school election-L39, C62 (M40 §§ 2793-1 and 
2802). 

Commissioner of Education. 

After the judges and clerks of an annual school meeting have can­
vassed the ballotij cast, and have submitted the same to the school board, 
as required by Laws 1939, Chapter 62, Sect ion 1b (2), they are fundus 
officio, and cannot again convene and r evise their conclusions. 

The general rule to be applied in situations of this kind is stated thus in 18 
Am. Jur., " Elections," Section 256: 

"When a board of canvassers has fully performed its duty, pro­
claimed the result of the count according to law, and adjourned sine 
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die, its duty mus t be considered as having been performed once and for 
all time. The board is then deemed functus officio, so that the persons 
who composed it do not have any power or authority voluntarily to r e­
assemble and r ecanvass the r eturnsj •••. " 

This is the rule which has been applied by t his department at village 
and town elections, a lso at general elections. 

Opinion 189, Election Opinions. No good r eason is apparent why it 
should not be applied to school elections. 

ROLLIN L. SMITH, 

June I , 1940. 

71 

Special Assistant Attorney General. 
28c-7 

Stickers-Use DC-Candidate defeated at primary-M40, § 601-6 (7)i, 

Village Attorney, Lanesboro. 

You ask whether or not a candidate defeated for nomination at the pri­
mary may be elected to t he same office by sticker at the November general 
election. 

Answer, yes . Voters have a right guaranteed to them by the constitu­
t ion to cast their ballots in favor of any eligible person for elective office 
in this state, irrespective of whether or not such person's name is printed 
upon the offic ial ballot, and it is immaterial that the person for whom the 
voter des ires to cast his ballot was a candidate at the preceding primary 
election. Opinion No. 186 of the Selected Opinions relating to election of 
1928 still holds. In other words, if a defeated candidate for nomination 
should receive a majority of the ballots cast at the general election for such 
office he would be elected. A blank space is provided on the ballot for the 
writing in of names under each g roup of candidates for each office. See 
section 205.69, Minnesota Election Laws (Mason's 1940 Minnesota Supple­
ment, section 601-6 (7) i). In this blank space voters may place a sticker 
containing the name of the candidate of their choice. 

This statute carries out the mandate of article VII, section 7, of the 
constitu t ion, which provides that any person eligible to vote shall be eligible 
to elective office. 

September 26, 1940. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

28a-8 
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72 
Town and village elections-Piling of ba llots-Tally books-L39, C345. 

Secretary of State. 

You refer to C. 345. L. 39-thc new election law codification- and ask 
what forms of ballot, tally books and what method of tallying votes shall 
be used at town, village and ci ty elections. 

Prior to the effective date of sa id C. 345, the canvass of votes in such 
municipalities was conducted by taking onc ballot at a time from the ballot 
box un til equal to the numbc,r of names on the poll list, and thereafter 
entering the vote on each ballot r emoved until al1 had been counted. Sec­
tion 1043 M. M. S. 27; 1171 M. M. S. 27. 

Furthermore. the use of the Austral ian ballot system at such elections 
was formerly optional, whereas now it is mandatory. Section 3, C. 2, P. 
11 , Chapter 345, Laws 1939. 

1. The ballot t o be used at such elections should be prepared by the 
town clerk or village recorder at the expense of the municipa lity, and should 
be printed on yellow tinted paper, but without the facsimile of the County 
Auditor's signature. The names of candidates should be arranged alpha­
betica l1 y and should not be foll owed by any political party des ignation. A 
sample ballot should be posted two days before the election. Section 4, C. 2, 
P. 11, C. 345, L. 1939. 

2. There has been no change in the method of canvassing and tally­
ing votes. One ballot should be taken at a time from the ballot box, a s in 
the past. Section 14, C. I, P. 11, C. 345, L. 1939. This section is a reenact­
ment of Section 1043, M. M. S. 27. The new provisions requiring the "piling" 
of ballots at general elections, do not apply to town and village elections. 

3. The new act contemplates the use of tally books at these elec­
tions. (Sections 9, C. 2, P . 11, C. 345, L. 1939), hut there is no requirement 
that they be in the form of ta lly books required to be used at primary and 
general elections, by Sections 1 to 5, C. 9, P . 6, C. 345, L. 1939. These sec­
tions prescribe in detail the form of tall y book which must be used at pri­
mary and general elections. They do not apply to tally books used at town 
and village e lections. It f ollows that any form of tally book which gives 
the names of the candidates , with appropriate columns for the entering of 
the vote, would constitute a s ubstantial compliance with the statute. 

In construing Chapter 345, it is well to bear in mind the rules set forth 
in Section 2 of Part 12, among which is one which reads lithe provisions of 
thi s Act, so far as they are the same as those of existing statutes, shall 
be construed as continuations thereof, and not as new enactments." 

August 28, 1939. 

ROLLIN L. SMITH , 
Assistant Attorney General. 

28a-3 
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73 
Filing-Conviction of Crime-Affidavit by disqualified person-County 

Auditor's authority to leave name off ballot-M40 § 601-3 (l)b. 

Grant County Attorney. 

You state that I~" was convicted of a criminal offense and as a result 
lost h is citizenship. It has not been r estored. He has filed an affidavit of 
candidacy for the legislature with the county auditor. You ask whether 
or not this officer should r eceive this filing and place the candidate's name 
upon the official ballot. 

Quoting from an opinion dated August 19, 1922 (No. 11, Election 
Opinions) : 

III doubt very much the authority of the auditor to take official 
notice of circumstances and events which might affect the eligibility of 
a nominee to hold office if elected. The auditor is governed by the af­
fldavits of candidacy on file in his office. He is not endowed with au­
thority to go behind the statements contained in such affidavits. He 
is not equipped as is a court to r eceive evidence and to determine 
questions of fact." 

The law provides that any person "eligible and desirious" of being a 
candidat e shall file an affidavit stating among other things, "that he is a 
quaJified voter in the subdivision where he seeks nomination." Section 
202.03, Election Laws (Mason's 1940 Minnesota Supplement, Section 601-3 
( I)b). 

IIX" must have stated in his affidavit of candidacy that he is a quali­
fied voter in the legislative district wherein he seeks nomination. 

One convicted of "treason or any felony " and not restored to civil rights 
is not eligible to hold office and is not a qualified voter 'of the subdivision 
wherein he seeks nomination. Article VII, Section 2 of the constitution. 

Furthermore, it is the general rule that one who would be ineligible 
to hold a public office has no right to be a candidate for election t hereto 
since his election would be a nullity. 18 Am. Jur. 260; J enness v. Clark, 129 
N. W. 367 (N. D.). 

A summary method of correcting the primary election baI10t is author­
ized by Section 205.78, Election Laws (Mason's 1940 Minnesota Supplement, 
Section 601-6 (7)r. A court might, in a proper proceeding under this 
statute, enjoin the placing of "X's" name upon the ballot. Please observe 
that the constitutional disqualification extends only to persons convicted of 
Utreason or felony." You merely state that "X" has been convicted ot a 
criminal offense. 

In view of the foregoing you are advised that the auditor is governed 
by '~'s tt affidavit of candidacy and should accept the same, if it is properly 
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executed, for filing in his office, and, unless t hereafter directed otherwise by 
a court, should place "X's" name upon the primary election baqot. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General . 

August 8, 1940. 184i 

74 
F iling-Far two incompatible offices-­

Itasca County Attorney. 

You s tate: 

liOn July 10th, 1940, a resident of Nashwauk, Minnesota, filed for 
Representative from the 52nd district, which com pr ises the County of 
ltasca. On August 1st, 1940, at approximately one minute to four 
o'clock P. M., just before your office closed for the day. a res ident fil ed 
f or the office of Clerk of Court, without first withdrawing as a candi­
date for Representative in the 52nd di strict." 

You ask whether or not either, or both of these two filin gs arc inval id. 

Your inquiry is properly answered in the negativc. Each filing is valid . 

In an opinion dated F ebruary 10, 1926 (election opinions 1928) , this 
office stated there was no general statute which prohibited a member of the 
county board from filing for sheriff, or which r endered him inelig ible to 
that office. The opinion r eads in part: 

"The fact that the two offices may be and probably are incompatible 
does not prevent him (the county board member) from running for 
t he office of sheriff, and being e lected thereto. Upon qualifying as 
sheriff, if he is elected, it would automatically vacate his office as a 
member of the board of county commissioners if the two offices are 
in fact incompatible." 

Similarly. opinion dated March 12, 1928 (number 30, election opinions 
1928) , held that a member of the city council m ight be a candidate for mayor 
without first r es igning, and that if elected mayor he would automatically 
upon qualification for that office vacate the office of a lderman. 

Again, in an opinion dated November 10, 1926, thi s office held that one 
per son might be a candidate for town justice of the peace and vi11age jus­
tice of t he peace in a vilJage not separated from said township at the same 
election, the opinion r eading in part: 

" ••• the same person may not occupy both offices a t the same 
time. However, I know of no rule of law which prevents the same man 
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running for two incompatible offices. If he is eJected to each, he may 
hold only onc. If he qual ifies as t o either office he surrenders such office 
upon qua lifying for the other." 
Our conclus ions are in line with these opinions. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

August 5, 1940. 184 

Filing-Primary Election-State Legis latu re-Applicant having less than 
six months' residence before general election ineligible. A rticle 4, Sec­
tion 25, Constitut ion of Minnesota. 

County Auditor, Dodge County. 

Y ou sta te that "A" who wished to file as a candidate f or the nomina­
tion f or representative in the legislature at the comin g primary election, 
became a resident of the dist rict which he secks to represent some time in 
the early part of June of thi s year, so that at t he t ime of the coming gen­
eral e lection on November 5th he will have been a r es ident of the district 
for approx imately five months, at any rate, less than s ix months . This 
being true, he would not be elig ible t o file, under the provis ion of t he Sta te 
Constitution, Article 4, Section 25, which pr ovides as f ollows: 

" Senator s and r epresentatives shall be qualified voter s of the state, 
and shall h ave r es ided one year in the state and six months immedi­
ately preceding the election in the district from which they a r e elected." 

Augus t 6, 1940. 

CHESTER S. WILSON, 
Deputy A ttorney General. 

9Um 

CORR UPT PRACTICES 

76 
Application of to Village Elections-M40 § 601-10 (i)j . 

Village Attorney, H ibbing . 

An opinion render ed by this department on November 17, 1930, held 
t he Corrupt Pract ices Act, in so far as it can be r easonably made to do so, 
applies to village elec t ions. That ruling f ollowed other s as far back as 
F ebruary, 1913. Sec opinions 45 and 46, Selected Opinions of t he Attorney 
General r elating to elections f or 1928. 
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On numerous occasions the department has been requested to reconsider 
these opinions but has consistently adhered to them . The legislature has not 
seen fit to amend the law in this respect. No court has reversed the rulings 
mentioned. 

There is much to be said in favor of holding said act does not apply 
in any respect to village elections. 

Manifestly it is imposs ib le to comply with all its provIsIOns at a vil­
lage election. For example, the Corrupt Practices Act (Laws 1939, Chap­
ter 345, Part la, Chapter I, Section 20) requires a candidate for office to 
file an expense account, "on the first Monday in August, on the 10th day 
following the primm'y. on the 3rd Monday. in October and on the lOth day 
following the e lection." 

The date of the village election is December 5. The date of the village 
primary is not less than 10, nor more t han 14 days preceding the village 
election (317-2, Mas on's 1938 Minnesota Supplement). How can a person 
who may not know in Augus t that he is to be a candidate at the December 
village election be expected to file an expense account in August ? This 
feature of the Corrupt Practices Act simply is not workable at village elec­
tions . 

Our court in Anderson v. Firle, 174 Minn. 333, held the Corrupt Prac­
tices Act had no application to town elections, and said : 

"Many of the acts or omiss ions the rein defined as corrupt could 
not poss ibly occur in the e lection of township officer s where there are 
no nominations, no official ballots, no provision for filing expense 
accounts, and no specific formalitie s called for. The other definitions 
which by any possibility might be made to apply to town elections are 
so few it ought to create doubt of the legislative intent to apply them 
to a town meeting with its elections." 

And again at page 337 it said: 

"The act of 1912 deals so patently with national, state and city 
elections under the Australian ballot system that there can be no 
forced effort to subject the school and town meetings and elections 
provided for by other statutes to its provis ions." 

The decis ion cited holds squarely that the Corrupt Practices Act does 
not apply to the election of supcrvisors of townships of less than 5,000. The 
s ituation is not necessarily a ltered by the fact that the use of the Australian 
ballot system is now compulsory in towns and villages. See Laws 1939, 
Chapter 345, Part 11. 

In Mathison v. Meyer, 159 Minn. 438, holdi ng the Corrupt Practices Act 
did not apply to school district elections, the court sa id at page 441: 

"The original Corrupt Practices Act was Chapter 277, Laws 1895. 
Section 25 thereof expressly exempted from its application village, 
tow nship and school distr ict elections. When that act was carried for­
ward into the revision of 1905, Section 25 was om itted. That omission 
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cannot be taken as express ing an intention to extend the prOVIS io ns 
of the act to the elections theretofore expressly excepted. Under 
t he rule of Becklin v. Becklin, 99 Minn. 307, so sweeping n cha nge can­
not resu lt from so slight a change in phraseology. 

uAside from that, the provisions of t he Corrupt Practices Act can­
not be applied to school district meetings. Their tenor from fi r s t to 
last indicates a contrary intention. Our decision in Miller v. Maier, 136 
Minn. 231, is not out of harmony with our holding here, for, in that case, 
the question was not r a ised .••• Certainly. it was never intended by 
the legislature to apply to so s imple and democratic a thing as the 
conventional annua l meet ing of a Minnesota school dis trict the complex 
and multifarious provisions .found in the Corrupt Practices Act . The 
very scheme of that legis lation, as well as the language used in the 
express ion of its purposes, makes such a result impossible." 

The Corrupt Practices Act in its present form found its way onto our 
s tatute books at the extra sess ion of 1912. See Chapter 3. It has not been 
substantially changed since then. In view of the previous rulings of this 
office, and the legisla tive acquiescence therein, and the failure of any court 
to hold otherwise, you are advised that the Corrupt Practices Act , in so far 
as it can reasonably be made to do so, applies to the approaching primary 
and village election in Hibbing. 

Voters may not be transported to the polls. Campaign literature may 
not be distributed on election day. Campaign workers may not solicit votes 
within 100 feet of the polls. Other similar provisions are a pplicable. On 
the other hand, candidates are not required to file expense accounts. Note: 
See Laws 41 Chap. 51. 

November 22, 1939. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

472. 

Note: Modified in part by Laws 1941, C. 61. 

77 
Campaign cards-useful information on back- M40 § 601-9 (1)b. 

Rice Coun ty Attorney. 

You ask whether or not a candida te may print the local high school 
football schedule on the back of his campaign card. Your inquiry is 
answer ed in t he affirmative. 

I am not aware of any prOVISIOn of t he Corrupt Pract ices Act which 
might apply to this s ituation. The only section of the penal chapter which 
might be applicable is section 201.03, Minnesota Election Laws (section 
601-9 (l)b, Mason's 1940 Minnesota Supplement), which prohibits a candi­
date from giving anything of value to 11 voter for the purpose of inducing 
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him to vote any particular way. Whether or no~ a card s uch as you de­
scribe is a thing of value is a question of fact which can only be determined 
in a court in a proper action. 

In a broad sense everything has some value. Manifestly, information 
under some circumstances may be priceless. However , we believe the legis­
lature here meant something having a monetary value, something r eadily 
salable, and a lmost the equivalent of cash. To say that information about 
the local football schedule, which per se has no value, is in violation of law 
when printed on the back of campaign literature for the convenience of foot­
ball patrons, is to bring about a result which, to our mind, the legislature 
never intended. For many years candidates have printed the date of the 
primary, sometimes of the general election on thei r campaign literature. 
No question has ever been raised as to the legality of these practices. The 
inclusion of other information which mayor may not be useful to the voter 
on campaign literature would seem to be in the same ca tegory. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

September 16, 1940. 627f-l 

78 
Irregularities-ElTect-Candidate requesting the clerk to change his filing. 

Village Attorney, Coleraine. 

You state that a candidate for village office in Coleraine filed for trustee, 
paying the required fce, and later r equested the clerk to change his filing 
to that of village pres ident. The clerk complied but did not ask or receive 
an additiona l filin g fce. The person who filed in this manner was elected 
village president. 

You ask: 

"15 his elec tion subject to attack?1t 
Notwithstanding the irregularity described , the name of the person 

in question appeared on the official village election ballot as a candidate for 
vil1age president. Electors who cast their ballots for him cast them for him 
for that office. Pres umably , he has been duly proclaimed elected. The only 
way this r esult Clln be chaJlenged is by an action in court. I doubt that a 
court in such an action would vitiate the e lection of t his person because 
of the irregularity described. Generally, in this connection, see the article on 
"elections" in 18 Am. Jur. 169 at page 330. 

In our opinion where a person is so elected as village president he is 
entitled to qualify and exercise the duties of that office unless prevented 
from so doing by a decree of court. 

December 16, 1939. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

9Ud-l 
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79 
Polls-Hours of voting-City- Conduct of municipal election in fourth class 

c ity-L. 39 C-345. 

Jackson City Attorney. 

You state that Jackson is a city of the 4th class organized under 
Article 4, Section 36 of the Constitution. Under the charter some officers 
aTC elected for one, others for two year.s at an annual election held the 
first Tuesday in April. (§§ 5, 7 and 8, C. 2) 

It a lso provides that state laws regulating general elections, so far 
as applicab le shall regu late city elections. (§ 9, C. 2) . 

The new election law codification- C. 345. L. 39---contains provIs ions 
which conflict with some in your charter. You ask to be advised which 
controls. 

Before answering your questions let us emphas ize (1) t he effective 
date of C. 345 is August 1, 1939, and the act does not speak at a ll until 
then, and (2) t he application of §§ 2 to 14. C. 4, p. 11, C. 345, L. 39, is 
l imited to cities organized under C. 462, L. 21; see § 1, C. 4, p. 11, C. 345, 
supra. See State ex r eI v. Nashwauk, 189 N. W . 593. Manifestly §§ 2 to 
14, supra , have no app lication to the city of Jackson which is not organized 
under C. 462, supra. 

The new election code is divided into parts, which are divided into 
chapter s, which in turn are divided into sections. For convenience we shall 
abbreviate citations, thus : Section 2, Chapter 4, Part 11 will be written § 
2-4-11. Taking up your questions in order: 

1. We agree that t he city of Jackson should continue to hold its 
annual elections in Apri l, electing thereat the officers designated in its 
charter. By § 3-1-6 it is provided that city elections shall be held at the time 
provided by charter. By § 2-4-11 biennial city elections the first Monday 
in November in odd numbered years are provided for. As indicated above 
this last cited section has no application. By § 15-4-11 it is provided that 
4th class c ity elections shall be he ld as " hereinafter provided un less other- . 
wise provided by the law under which the city is organized and operating, 
or by the charter of the city if organized under the Constitution, Article 4, 
Section 36." It is enough to say it is, "otherwise provided," by the Jack­
son Charter. 

2. The hours of voting at city elections in Jackson are from 7 a. m . 
to 8 p . m . Provision for this is made by § 1-8-6. The council may change 
these hours by following the procedure therein prescribed. As sta ted before 
§ 2-4-11, fixing voting hours from 9 a. m. to 5 p . m. has no application. 
The committee on codification of election laws r ecommended that the hours 
of voting be made uniform for all elections. P. vi. Report Interim Com­
mittee . Even if your charter provided different hours I believe § 1-8-6 
would contr ol. 
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3. The hours of voting at special city elections in Jackson are the same 
as at regula r city elections, to-wit, from 7 a. m. to 8 p. m. as stated above 
§ 11-4-11 has no application. 

4. Inasmuch as § 11-4-11 has no application to elections in Jackson 
there is no reason for construing its phraseology. 

5. Five days publis hed and posted notice s hou ld be given of regu lar 
and specia l city elections in Jackson. The controlling provision is § 18-4-11, 
and § 2-4-11, which requires 10 days posted notice has no app lication for 
reasons given above. 

6. Judges of election s hould be appointed 25 days before regular and 
s pecial city elections in accordance with § 2-6-6, for as indicated above § 
9-4-11 has no application. 

7. Des ig nation of polling places at your city elections s hould be made 
by resolution or ordinance in accordance with § lS-4-1l. That section is 
applicable un less your charter otherwise provides. See § 15-4-11. The 
other provision cited by you-§ 1-5-6-applies to general elections . While 
§ lS-4-lL merely requires the council "To select and designate" polling 
places, the only way in which a council may act officially is by resolution 
or ordinance. 

r do not believe one designation of polling places for a11 future elections 
would constitute a compliance with the s tatute. Your purpose might be 
accomplished by the adoption of a r esolution before each election to the 
effect that polling places used at the last e lection "are hereby designated and 
selec ted for the coming election." r do not see how the adoption of a separ­
ate resolution in advance of each election may be avoided. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

July 5, 1939. 64f 

80 
Polls-Hours of voting-M unicipal elections-Council's resolution fixi ng-­

M 40 § 601-6 (8). 

Washington County Attorney. 

You refer to sect ion 206.01, Minnesota Election Laws, (section 601-6 
(S), Mason's 1940 Minnesota Supplement) and you ask: 

" Does this section mean that said l'esolution may provide that the 
polls may remain open for as little a period as three hours (if the 
governing body so des ires) , and if so, does t his period of three hours 
have to be within 7 :00 A. M. and 8 :00 P. M., or can the resolution pro­
vide in one case an earlier hour than 7:00 A. M. and another case, an 
hour later than 8 :00 P. M.1" 
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The pertinent provision of section 206.01, supra, reads: 

"The governing body of any municipal corporation may, by resolu­
tion duly adopted prior to the giving of notice of election, des ignate 
the time, in no event less than three hours, during which the polls shall 
remain open for the next succeeding, and all subsequent municipal 
elections, to be effective until re voked." 

In our opinion, this seclion authorizes the council to provide by resolu­
tion for not less than three consecutive hours of voting within the period 
between 7:00 A. M. and 8:00 P. M. at municipal elections. 

[ t is to be observed that the quoted provision applies only to municipa l 
elections and not t o the stute general elections in municipa lities. As to t he 
regular state election in cities of a ll classes and in v illages and towns, 
the hours of voting ure from 7 :00 a. m. to 8:00 p. m ., and there is no 
power vested in any board to change t hese hours. They ure uniform 
throughout the state. Formerly this was not so. See section 305, Mason's 
Minnesota Statu tes of 1927. Section 206.01, supra , consolidates and re­
enacts , in amended form, section 305, Mason's Minnesota Stat utes of 1927, 
which was appHcable to general elections, and section 1169, Mason's Min­
nesota Statutes of 1927, which was applicable to village elections. 

September 19: 1940. 

81 

ROLLIN L. SMITH, 
Special Assistant A ttorney General. 

472n 

Perma nent registration - Applicable to special primar y e lection to fill 
vacancy in legis lature-Voters may register for general e lection during 
the time when regis tration is closed for s pecia l prima r y- M 40 § 601-2 
(2) 1. 

City Attorney, Minneapolis. 

You can attention to the fact that the governor has issued his writ 
directing that the vacancy in the state senators hip in the thirty-third sen­
atorial di strict r esulting from the death of the late Senator Anderson, be 
filled at the coming general election on November 5, 1940, and that a special 
primary to nominate candidates therefor be held October 29. You point 
out that under the permanent registration law voters may not r eg ister 
during the twenty days preceding an election. Laws 1939, chapter 345, par t 
2, chapter 2, section 13; Mason's 1940 Minnesota Supplement, section 601-2 
(2) 1; Minnesota Election Laws 1940, section 201.18. Under this provision 
the last day f or regist ering for the general election will be October 15. 
If t his provision applies also to the special primary, the last day of r egis­
tration therefor will be October 8. 
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You inquire: 

(1) Whether the provision prohibiting registration during the twenty 
days preceding an election applies to the special primary election. 

(2) If so, whether voters may register for the general election during 
the period from October 9 to 15, inclus ive, notwithstanding the fact that 
registration for the special primary will be closed during that period. 

Both questions are answered in the affirmative. 

It is clear that the permanent registration law applies to all public 
elections held within the city of Minneapolis and the several election dis­
tricts thereof, including state and municipal elections, general and special 

. elections, and primary elections. 

It has long been the established ruling of the attorney general's office 
that the closing of registration during the prescribed period before a par­
ticular election does not prohibit registration during that period for a sub­
sequent election. See opinion 194, Attorney General's Report for 1928. 

It follows that only voters who have registered on or before October 
8 may vote at the special primary to be held October 29. However, voters 
may continue to register for the general election up to and including Octo­
ber 15, in spite of the fact that registration for the special primary will 
be closed earlier. The city clerk, as commissioner of J:.egistration, wiU have 
to keep separate all registrations received from October 9 to 15 inclusive, 
withhold them from the registration files for the special primary, and place 
them in the files after the s pecial primary in time for use at the general 
election. 

September 30, 1940. 

82 

CHESTER S. WILSON, 
Deputy Attorney General. 

I83r 

Primary-Legal Holidays-Monday when holiday falls on Sunday. 

City Attorney, Winona, Minnesota. 

You inquire whether February 13, 1939, is a legal holiday and whether 
your primary election can be held on said date by reason of February 12, 
Lincoln's birthday, falling on Sunday. 

When a legal holiday fa lls on Sunday the following Monday does not 
become a legal holiday and consequently public business including a city 
primary election may be transacted on that day. 

January 6, 1939. 

JOHN A. WEEKS, 
Assistant Attorney General. 

276< 
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83 
Referendum-Legality of taking at regular state election. 

Yellow Medicine County Attorney. 

You state that it has been proposed to take an unofficial referendum 
on bu ilding a $30,000 addition to the courthouse at the November general 
election. If taken, ballots will be distributed at the polling places without 
expense to the county. Some expense, however, would be incurred in count­
ing these ballots. You ask whether or not the election machinery may be 
used for such a purpose, there being no statutory authority for such a 
referendum. 

Answer, no. As you know, our statutes have established elaborate and 
rigid rules and regulations for the conduct of elections. Presumably, all 
these have a purpose and should be observed. Before an election they mus t 
be regarded as mandatory and their observance must be insisted upon and 
enforced. There being no authority for the taking of a plebiscite on a ques­
tion of this character, the election officials should not take part in one if 
taken. They are charged with the conduct of the election, and should do 
only the things they are authorized by law to do, and should not a ssist 
in taking an unofficial vote on a question of public interest in the manner 
indicated. To do so might result in confus ion and certainly would expose 
the participating officer to criticism. An election he ld without authority of 
law is void. State ex rei Windom v. Prince, 131 Minn. 399. 

There is no reason, however, why such a referendum may not be taken 
on election day outside of the polling places, and without the aid of the 
e lection machinery, provided it is done in such a way as to leave no doubt 
in the minds of electors that it is unofficial. 

September 21, 1940. 

84 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

185a 

Special-Challengers-Question of incor))orating as a village-Conduct of 
eleclion- M-27 §§ 1114. 

Washington County Attorney. 

You refer to the approaching s pecial election to be he ld in your county 
to vote on the question of incorporating an area near Lake St. Croix Beach 
a s a village, and ask whether or not challengers may be appointed, and if 
so, by whom. 

The conduct of an election on the question of incorporating as a 
village is governed by Section 1114, Mason's Minnesota Statutes of 1927, 
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which provides among other things, that three (3) inspectors appointed 
by the County Hoard shall act a s judges of said election, and 

H* •• conduct t he same so far as practicable in accordance with 
t he Jaws r elating to the election of town officer s.1I 

The statutory provis ions relat ing to the election of town officers arc 
found in Section 1028, Mason's Minnesota Statutes of 1927, ct seq. 

There is no authority in these sections for the appointment of voter s 
representing differ ent political parties or groups as chaJlenger s . All qual i­
fi ed vot ers have a right to he present throughout the election, 8 S in case 
of a town meet ing, provided they conduct themselves in an orderly manner 
and do not interfere with the balloting. 

The inspectors of election-appointed by the County Board under Sec­
tion 1114, Mason's Minnesota Statutes of 1927-act as judges of the election, 
and in case of a chnllenge, 

,,+ •• proceed t hereon as in the case of challenges at general 
elections adapting t he oath to the circumstances of the case." 
Sec tion 1036, Mason's Minncsota Statutes, 1927. 

F or your guidance, I make t hese gener al observations about the con­
duct of the election: 

1. The inspectors should proclaim the polls open in accordance with 
the posted notice of election. (1038) 

2. The inspectors should appoint a clerk of election, instructing him 
to keep a poll li st . (1041) 

3. They should cause the polling place t o be arranged so as to prevent 
confusion and di sorder, a nd have pea ce officers in attendance, or avail­
able on short notice. 

4. They should pass out ballots prepa red in accordance with Section 
1114, Mason's Minnesota Statutes of 1927, to intending voter s. 

5. It is t he duty of the inspectors to chal1enge any intending voter 
who they have reason to believe is not ent itled to vot e. Any voter present 
may also interpose a challenge. Thereupon the inspectors proceed a s at a 
gener al election. (1036) 

6. In case of n challenge, the challenged per son should be examined 
under oath by the judges, as provided by Mason's Minnesota Sta tutes, Sec­
t ion 421. Then, if the challenge be not withdrawn, the ins pectors should 
submit t his oath to the intending voter: 

"You do swear that you are a citizen of the United States, that 
you are 21 years of age, and have been a r es ident of this state for 6 
months immediately preceding this elec tion, a nd ~n actual r es ident of 
the territory proposed for incorporation for 30 days immediately pre­
ceding this election and that you are a qualified voter in said t er r itory I 
and that you have not voted at this election '1 " (422) 
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A challenged voter upon taking this oath must be allowed to vote, other­
wise not. See Section 422. 

7. In determining qualifications of voters, the inspectors should follow 
the same 'rules as at general elections. See Section 368. 

8. After a voter has marked his ballot with an 4'X" to indicate his 
choice. he should hand it to one of the inspectors, so folded as to conceal 
its contents. (1040, 1114) 

9. Thereupon the clerk should enter upon the poll list the name and 
address of the voter, and if challenged, that fact, and whether or not he 
took the oath. (1041) 

10. Forthwith one of the inspectors should deposit the folded ballot 
in a box provided for that purpose. (1041) 

11. After those present and qualified have voted and at the hour speci­
fied for closing in the notice of the election, the inspectors by proclamation 

.should declare the polls closed. (1038) 

12. Thereupon the inspectors should publicly canvass the votes cast 
and this canvass should continue uninterrupted until completed. (1042) 

13. The canvass should be conducted by taking one ballot at a time 
from the ballot box and counting until the number of ballots equals the 
number of names on the poll list, and if any are left in the box they should 
be destroyed. If two or more ballots are found to be so folded, it is ap­
parent the same person voted them, and they should be destroyed. (1043) 

14. The results of the canvass should be embodied in a certificate de­
claring the time and place of holding the election, that the inspectors have 
canvassed the votes cast thereat. and giving the number of votes cast both 
for and against the proposition, and this certificate should be signed and 
verified by at least two of the three inspectors, to the effect that the state­
ments therein are true. The inspectors should publicly read the certificate 
and at once file it with the county auditor. They should also file with the 
auditor the poll list, also the ballots, placed in a sealed envelope and en­
dorsed by the judges as in case of a general election. (Sec. 462) (1114, 
1044) 

That concludes the election. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

May 23, 1939. 182 
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85 
Special-E::dsting registers-Use of-MS38 § 270-9. 

Lincoln County Attorney. 

You refer to Section 270-9, et seq., Mason's Supplement 1938, relatin~ 
to elections and particularly call attention to the provision reading "exis ting 
registers of voters shall be used without making any new registrations," 

Observing that other associated sections require an entry to be made 
after each name on the register indicating who voted at the primary and who 
did not, you ask whether the existing registers should be used at the special 
primary for reference or whether names of voters who cast ballots at the 
special primary should be entered on a separate poll list. 

The scctions to which you refer were derived from Chapter 297. Laws 
of 1929, which provides in detail for the calling and conducting of special 
elections to fill vacancies in certain offices. It is a comprehensive act and its 
provisions evince a purpose to use the machinery used at the preceding elec­

tion. The same "polling places and election officials" are required to be 
used. Candidat es file "with the same officers and pay the same fees" as do 
candidates at general elections. Ballots must conform, so far as practicable, 
with ballots at regular elections and, "existing registers shall be used with­
out making any new registrations." Primary elections held under the act 
are governed by the laws relating to regular primary elections so far a f! 
applicable and necessary. 

The feature of the regular primary election law, which requires the 
name of each voter who has cast his ballot to be checked upon the register 
after he has voted, must be complied with unless it is impracticable. We 
cannot say it .is impracticable. The mere circumstance that when these 
"existing registers" are given to the judges for use at the special primary. 
they already have marks in the column headed "Primary Election" does not 
render compliance impossible. A different form of mark may be used at 
the special primary election. 

It seems apparent that the legislature intended to obviate the prepara­
tion of a new register at a special primary election and we see no reason 
why your election officials should be put to the trouble and expense of 
preparing new registers of voters. 

January 14, 1989. 

JOHN A. WEEKS, 
Assistant Attorney General. 

188q 
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86 
Towns-An nual meeting-Voting recess un ti l after noon- M27 § 1035, 1047. 

Redwood County Attorney. 

A town meeting necessarily has implied authority to adopt such r eason­
able rules and to take such action as may t end to make it more effectual as a 
self-governing booy. subject, however, to the laws of this state. 

It follow s that if a meeting organizes between nine and ten A. M. by 
choosing a moderator, then because of the small attendance votes to take 
a recess for a r easonable length of time when a larger representation may 
be expected, the action is valid. 

In fact such action would seem to better subscrve the purposes of the 
law relating to town meetings than a policy of compelling it to remain 
in continuous session with only a small proportion of the voters present. 
The important thing is that no one entitled to vote be deprived of his right. 
The moderator cannot recess the meeting. It requ ires a vote of the elec­
tors present to do that. When reconvened at the hour specified, the proceed­
ings must be conducted in strict accordance with Section 1035, Mason's 
Minnesota Statutes 1927. 

You will observe that under Sect ion 1047 a town meeting may be ad­
journed to any other time and from time to time for the purpose of trans­
acting a ny town business except the election of officers. A recess for a 
reasonable t ime during the day of the town meeting is the inherent right 
of the meeting, as it is of any other self-governing body, and is not an 
adjournment. 

April I, 1939. 

87 

ROLLIN L. SMITH, 
Special AssiRtant Attorney General. 

437a-1l 

Villages-Date- Under Special Ads-L39, C345. 

Village Attorney, Litchfield. 

You state tha t Li tchfield is a village operating under Spec. L. 1887, C. 
27, as amended by Spec. L. 1889, C. 40. You ask whether those special law~ 
or Sees. 7 and 8, C. 2, P . 11, C. 345, L. 1939-the new election code--con­
troIs as to (1) the time of election, and (2) the offi cers to be elected, at the 
next village elec tion in Litchfield. 

The special acts cited fix the date of your annual village election on 
the first Monday in April. Al so, they provide for the election of a mayor, 
an alderman at large, a recorder, a treasurer, an attorney. a justice of the 
peace and a constable ; wherea s, the 1939 code fixes the date of t he annual 
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election in villages on the first Monday in December in each year, and pro­
vides for the election of a treasurer, two constables, and a council com­
posed of a president, a cle rk , and three trustees. and in some cases an as­
sessor and two justices of the peace. (Sees. 7 and 8) 

You direct our attention to the fact that Sec. 1, C. 2, P. 1l, C. 345, L. 
39, provides that vi llages existing under special legi slative charters s hall 
con t inue thereunder, 

OJ. • • except that the prOVISlOns of Genera l Statutes 1913 and 
any acts amendatory thereof ••• relating to elections in villages 
••• shall app ly to and govern all such villages organized unde r any 
general law. '" '" ." 

You a lso invite our uttention to the fact t hat Sec. 6, C. 2, P . 11, of said 
chapter provides: 

..... sections 7 and 8 of this chapter s hall apply to all villages 
in this state organized under a ny of the laws thereof." 

In construing a former village election law codification (L. 29, C. 413), 
this department said: 

II. '" • the legislature apparently assumed that all villages in th l! 
state had a system of government including th ree trustees, a village 
pres ident, and a village recor der, all of whom were elective offieen-, 
and a ll of whom were members of the council. ••• 

"There are, however, villages hav ing an entirely different form of 
organization. For ins tance, the village of Litchfield has a village presi­
dent who is not a member of the council, two a ldermen from each of 
three wards, and a village recorder who is not a member of the coun­
ci l. The Village of St. Vincent has five tru stees, instead of three, an 
appointive pres ident, and an appointive recorder who is not a member 
of the council. In such villages it is impossible to work out an a ppli­
cation of chapter 413 which would not mean an entire r eorganization 
of the village government. Such a r eorganization is not within the 
scope of the title of chapter 413 and therefore the act cannot be so 
construed." 

Applying the reasoning in that opinion to the question presented, we 
do not believe chapter 345 can operate so as to abolish any exis ting office, 
create any new office, increase or decrease the number of village tt'us tees , 
make any appointive office elective, or any elect ive office appointive, or 
change the powers or duties of any officer. 

The titl e of the act is limited. To give the act any such effect would 
lead to a holding that it was unconstitutiona l as going beyond the SCope of 
the title. Opinion 254, Report of 1930. 

Furthermore, Sec. 2, P . 12 of said Chapter 345 provides: 

H •• * Whoever, when said repeal takes effect, holds an office under 
any of the laws repealed, s hall continue to hold it according to the 
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tenure thereof, unless it is abolished or unless a different provision 
relative thereto is made by this act • • *" 

We conclude, following the opinion cited, that if a village organized 
under a special law has the conventional plan of government including a 
council composed of an elect ive president, three elective trustees, and an 
elective r ecorder, so t hat there is no particular difficulty in applying the pro­
visions of Chapter 345, then the village is controlled by it. 

If, however, the village has an entirely different plan of organization, 
with a different number of t rustees, and the difficulties in the way of ap­
plying chapter 345 are g reat and in some cases unsurmountable, then the 
village is controlled by the s pecial laws under which it operat es. 

Some phases of the 1939 Election Code were mnde the subject of an 
article in the September 1939 issue of Minnesota Municipalities on page 329. , 
The author thereof seems to agree with our conclusion, i. e., the titl e of the 
act is not broad enough to include a change in municipal structure. He 
believes the act applies to villages organized under special act s if feasible. 

Change in t he date of holding t he election would not seem to alter 
municipal struct ure. Change in t he officers to be elected would seem to 
do so. 

Categorically answering your question you are advised that the date 
of Ute annual village election in Litchfield is now governed by Sec. 8, C. 2, 
P. 11, C. 345, L. 39, which fix es the first Tuesday after the first Monday 
as the day of such election; a lso that the offices to be filled thereat are 
those specified in the s pecial acts under which the village is organized and 
operating. 

October 6, 1939. 

88 

ROLLIN L. SMITH, 
Special Assist ant Attorney General. 

472a 

Voters-Qualifieation-Conviction of felony under federal law. 

Sleepy Eye City Attorney. 

You are advised that a person who has been convicted of a felony 
in Minnesota under federal law forfeits his right to vote. Art icle 7, Sec­
tions 2 and 7, Constitution of Minnesota. 

This subject was discussed at length in opinion No. 399, 1934 report. 
Some offenses against the national prohibi tion act were misdemeanors, 

and some were felonies. Viola tions of federal law punishable by imprison­
ment f or a term of one year or more are feloni es. 

It is t he fact of conviction, not the fact of imprisonment which disquali­
fies a voter. If the crime carries a possible punishment of one year or more, 
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then a person convicted of such crime loses hi s voting rights . This is true 
regardless of the length of time he may actually serve. The civil rights 
of a person so convicted may onl y be restored by act of the president. 

ROLLIN L. SMITH, 

April 3, 1939. 
Special Ass istant Attorney General. 

. 490d 

89 
Voters-Soldiers-Use of Absent Voters' Law- Eligibility of Soldiers to run 

for oOice. 

City Attorney. Luverne. 

You arc advised: 

1. A qualified voteI' who enlists in the United States army retains 
his right to vote at the September primary and November general election 
in Minnesota. Furthermore, he may exe rcise thi s right by proceeding un­
der the Absent Voters ' Act (the 1940 Mason's Minnesota Supplement, Sec­
tion 601-4 (1) et seq., provided he is absent from the district in which he 
is entitled to vote on the day of the election. (Opinion of Donahue, Sep­
tember 9, 1920). 

2. A qualified voter who enlists in the United States army does not 
thereby forfeit his right to vote in this sta te. Article 7, Section 3, Constitu­
t ion of Minnesota. 

3. A qualified voter who is a member of the Minnesota National Guard 
and is called outside of t he state in military service wiB nevertheless retain 
his r ight to pa rticipate in the state primary and general election and to 
that end may proceed under the Absent Voteh' Act . 

4. A qualified voter who is a member of the Minnesota National Guard 
and who files fo r public office, and is the reafter called out of the state in 
military service is not thereby disqualified from election to office. His pres­
ence in the state during the campaign and on election day is not essential 
to a valid election. He stm remains a legal voter and resident of the state 
during his military service and is therefore eligible to hold elective office, 
if otherwise qualified. The question of whether or not such a person will 
be able to assume office at the beginning of his t erm is a n entirely different 
question, the answer to wh ich will depend upon the circumstances existing 
at that time. 

August 6, 1940. 

ROLLIN L. SM ITH, 
Special Assistant Attorney General. 

639. 
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90 
Bargaining-Conftict as to certification of bargaining agent between National 

Labor Board and State Labor Conciliator- State must yie ld-L39, C440. 

Labor Conciliator. 

You inquire whether when a company is engaged in interstate com­
merce and has asked the Division of Conciliation for a det ermination of a 
proper and exclusive bargain:ng agency under Section 16, Chapter 440, Laws 
1939, the jurisdiction of your department would be superseded by the action 
of the National Labor Relations Board assuming jurisdiction of the case. 

Sect ion 16 (b), Chapter 440, Laws 1939, provides in part as fo llows: 

'Whenever a question concerning the rep ;:esentativc of employes 
is ra 'sed by an employe, group of employes, labor organization, or 
employer the labor conciliator or any person designated by him shall at 
the request of any of the parties, investigate such controversy and 
certify to the parties, in writing, the name or names of the repre­
sentatives that have been designated or se lected· • •. " 

29 USCA. Section 151, the National Labor Relations Act, provides as fol­
lows: 

"It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free flow 
of commerce and to mitigate and eliminate these obstructions when 
they have occurred by encouragin'g the practice and procedure of col­
lective bargaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designation of representa­
tives of their own choosing, for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid or protection." 

29 USCA, Section 152, subsection 6 defines I<commerce" as follows: 

"The term 'com merce ' means trade, traffic, commerce, transporta­
t ion, or communication among the several States, or between the Dis­
trict of Columbia or any Territory of the United States and any State 
or other Territory, or between any foreign country and any State, Ter­
ritory, or the District of Columbia. or within the District of Columbia 
or any Territory, or between points in the same State but through 
any other State or any Territory or the District of Columbia or any 
foreign country.1> 

Subsection 7 defines the term "affecting commerce" as fo llows : 

"The t erm 'affect ing commerce' means in commerce, or burdening 
or obstlucting commerce or the free flow of commerce, or having led or 
tending to lead to a labor dispute burdening or obst ructing commerce 
or the free flow of commerce." 
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Section 159 provides in part: 

uWhenever a ques tion affecting commerce a ri ses concerning the 
representation of employees, the Board may investigate such contro­
ve rsy and certify to the pa rti es, in writing, the name or names of the 
r epresenta tives that have been designated or selected." 

Section 160 (a) provides as follows : 

uThe Board is empowered, as he reinafter provided, to prevent any 
person from engaging in a ny unfair labor practice (li sted in section 
158 ) affecting commerce. This power shall be exclusive, and shall not 
be affected by any other means of adjustment or prevention that has 
been or may be established by agree ment, code, law, or otherwise." 

In t he event of conflict in administration of the State Labor Relations 
Act and the National Labor Relations Act in a matter properly within the 
scope of the national act, the state must yield (Wisconsin Labor Rela tions 
Board v. Fred Rueping Leather Co., 228 Wis. 473, 279 N. W. 673). 

The national labor relations a ct cannot and does not supersede the 
Minnesota act as to labor relations which do not affect intersta te com­
merce so as to bring them within the commerce clause. As to such 
relations, the police power of the state of Minnesota remains unimpaired, 
and it is beyond the com petency of Congress to impair it. The state may 
regulate labor relati'ons in the interests of the peace, health, and order o{ 
the statc; and the federal government may regulate this relationship t o the 
extent that, un regulated, it tends to obstruct or burden interstate com· 
merce. 

The authority of the federal government may not be pushed to such 
an extreme a s to destroy the distinction which the commerce clause itself 
es tablishes, between commerce "among the several states" and the internal 
concerns of a sta te. That di st inction between what is nat ional and what 
is local in the activities of commerce is vital to the maintenance of our f ed­
eral system. 

There can be no question that the commercc contemplated by the na ­
tional act is interstate and foreign commerce in the cons titutional sense. 
The definition "affecting commerce" is one of exclusion a s well as inclus ion. 
The grant of aut hol'i ty to the national board does not purport to extend 
to the rela tionship between all industrial empl oyes and employers. Its 
terms do not impose collect ive bargaining upon all industries, regardless of 
effect on in terstate or foreign commerce. It reaches only what ma y be 
deemed to burden or obstruct that commerce. 

The principle is well established that actions which directly burden or 
obstruct interstate or foreign commerce or its free flow are within the reach 
of the Congressional power. Acts having that effect are not rendered null 
because they grow out of labor disputes (Texas & N. O. R. Co. v. Ry. Clerks, 
281 U. S. 548, 570; Schlechter Corp. v. U. S., 295 U. S. 495). 

It is the effect upon commerce, not the source of the injury, which is 
the criterion (Second Employers Liability Cases, 223 U. S. 51). Whether 
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or not a particular action does affect commerce in such a close and intimate 
fashion as to be subject to federal control and hence to lie within the con­
trol conferred upon the national board is left by the statute to be deter­
mined as individual cases arise (Labot, Board v. Jones & O'LaughHn. 301 
U. S. 1). 

The Congressional a uthority to protect interstate commerce from bur­
dens and obstructions is not limited to transactions which can be deemed 
to be a n essential part of a "now" of interstate or foreign commerce. 

Burdens and obstructions may be due to injurious action springing 
from other sources . The fundamental principle is that the power to regu­
late commerce is the power to enact lIall appropriate legislation" for flits 
protection and advancement" (The Daniel Ball, ·10 Wal l. 5"57); to adopt 
measures lito promote its growth and insure its safety" (Mobile County v. 
Kimball, 102 U. S. 691); leto foster, protect, control and restrain" (Second 
Employers' LiabHity Cases, supra). That power is plenary and may be 

'exerted to protect in terstate commerce " no matter what the source of the 
dangers which threaten it." 

Although activities may be intrastate in character when separately 
considered , if they have such a close and substantial r elation to interstate 
commerce that their control is essential or appropriate to protect that com­
merce from burdens and obstructions , Congress cannot be denied the power 
to e"i,ercise that control. 

You a lso inquire if a p~tition is originally directed to you and later 
the jurisdiction is taken over by the National Labor Relations Board, are 
you entitled to a report from that board as to its findings and final deter­
mination. 

] find nothing in the National Labor Relations Act which requi res them 
to f urnish copies of their findings and opinions to the public generally or to 
any state agency. However, such matters would be such that your office 
has a definite interest in them, and the national board's findings and orders 
a re matters of public record, and it would seem that as a matte r of courtesy 
they should be glad to furnish such findings and opinions upon your rc­
quest. 

You also inquire if there is any reason why you shou ld conduct joint 
investiga tions and hearing~ with the National Labor Relations Board in 
t he determination of a proper bargaining agency. 

There is nothing in either the nationa l or state act which authorizes 
joint hearings for the purpose of determining the proper bargaining agency. 
It appears f rom the national act that the board in the first instance has the 
right to determine if it has jurisdiction, and when this has been determined 
by t he board, the only authority that may reverse it is the federal court. 

JOHN A. WEEKS, 
Assistant Attorney General. 

July 20, 1939. 270 
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91 
Childr en-Wages and hours-EnfO'rcement of federal laws-Cooperative ar­

r angement with federal agencies. 

Industrial Commission of Minnesota. 

You submit a copy of n joint regula tion of the children's bureau and 
the wage and hour division of the United States department of labor, dated 
September 21, 1939, providing for the making of agreements with s tate and 
local agencies under which such agencies will make investigations and in­
spections for the purpose of enforci ng the provisions of the f ederal laws 
relating t o child labor and to wages and hours. The federal agencies con­
cerned wish to negotiate such an agreement with your department or some 
other proper state agency. The regulation contemplates that in order to 
render the desired service for the rederal government, the s tate will employ 
necessary add itional help in accordance with certain requirements of the 
regulation, and that the federal government will reimburse the s tate from 
time to time for the salaries and other expenses incurred. I n connection 
with ·the consummation of such an agreement , the regulat ion requires a 
statement from the attorney general or other authorized state officer to the 
effect that the ag reement is va lid under the laws of the state and that t he 
sta te agency concemed has authority to enter into it in accordance with the 
regulation. 

You inquire whether yOUI' department has authority to enter into an 
agreement as proposed by the f ederal agencies. 

It appears that you already have a force of inspectors and other em­
ployees engaged in work under state laws of much the same nature as would 
be required by the federa l government. We find no other state agency which 
is properly organized or equipped for such work. Hence, from t he practical 
standpoint, your department would be the proper agency to render the pro­
posed service, if authorized. 

However, we are unable to find any authority under present state laws 
fo r the undertaking of such work by your department or any other state 
agency on the terms prescribed in the federal regUlation. The state already 
carries on various activities with the aid of f ederal funds and more or less 
subject to f ederal control. However, so far a s we can discover, no sys­
tematic activity of that kind has been undertaken without express authoriza­
tion by state law. At any rate, no matter how desirable the proposed 3r­

. rangement may be, we are obliged to advise you that in the absence of such 
authorization your department could not lawfully undertake it. 

This conclusion is compelled by the general rule that a state agency 
may engage only in those activities ~hich are expressly authorized by state 
law or are necessarily incident thereto. 

A furth er obstacle arises in connection with the payment of the addi· 
tional salaries and expenses which would be incurred. OUl" s tate constitution 
expressly prohibits the payment of any money out of ) the state t reasury 
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except in pursuance of an appropriation by law. There being no appropria­
t ion for the purposes in quest ion, the federal funds allotted for those pur­
poses could not be handled throug h t he state treasury. 

Of course, as 8 matter of comity, it is eminentl y proper for any state 
agency. without express s tatutory authority , t o cooperate with federal agen­
cies as far as it can wi thout conflicting with the p!'oper di scharge of its 
own duties and without incurring any substant ia l additional expense. Such 
is the policy of this office and of every other department of t he state gov­
ernment, as fal' as we know. However, that kind of inform:l.l cooperation 
would hardly be adequate to meet the needs of t he federa l government in 
the present case. 

You have suggested t ha t if the proposed arrangement was not per­
missible under present state laws, the employees required for the new work 
might be a ppointed and paid directly by t he f ederal government, and your 
department might arrange to supervise their work and cooperate with them. 
We see no objection to such an arrangement, provided it can be carried out 
so as not to conflict with the regular duties of your department and so as not 
to entail any substantial additiona l expenditure o[ state fund s. However , 
if it appears afte r a trial that the arrangement is sat isfactory and t hat the 
participation of the state is likely to be permanent, the matter shou ld be 
submitted to t he next legis lature for act ion. 

November 10, 1939. 

92 

CHESTER S. WILSON, 
Deputy Atto rney General. 

270a-2 

Closed Shop-Municipal Corporations-Contract with iIIegal- L39, C440. 

Austi n City Attorney. 

You sta te : 

"The municipal utilities of the City of Aus tin are operated by thl.! 
Board of Water, Elect ric, Gas and Power Commissioners of the City of 
Austin pursua nt to Chapter 11 of our Cha rte l', of which you have a 
copy in your files. At the t ime our Charter was original1y adopted, . 
only water and electricity were municipally owned. Since then an amend­
ment to our Char ter was passed by adding a paragraph t o Section 3 of 
Chap te r 11 , a copy of which amen~lment is herewith enclosed. 

UActing under this Charter provis ion as a mended, in 1935 our Water 
and Light Board purcha!'>ed the then existing gas distri bution system 
of the Interstate Power Compa ny and since October of that year has 
operated that system municipall y. The Water, Electric, Gas and Power 
Department in tu rn has several subdepartments, one of which involves 
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the const ruction a nd repair, and relaying, of gas mains. Recently the 
Gas Construction Workers Unit of the CIO has presented the Board 
with a contract demanding, among other things, that the Board main­
tain a constant force in thi s Department the year around, whether the 
force is actually needed or not, providing for wages, seniority. and other 
s imilar matters. The contract also provides that any person employed 
in that particular department must join the CIO Union within one week 
after being employed or he will have to be discharged by the Board 
a nd furth er that if the employee be discharged by the Union from its 
membership. that the Board be required to discharge the employee in 
turn within one week . The cont ract further provides in one sentence 
that the Board retains the r ight to di scharge an employee for wilful 
and continued neglect of duty or for drunkenness upon the job and im­
mediately after that provides tha t such charges shall be proved to the 
satisfaction of the man's f ellow workers." 

You ask : 

1. " whether it is legal under the Charter of the City of Austin 
or under the laws of the State of Minnesota for the Board to enter into 
a ('ontract, by whicll membership in a certain labor organization is 
made a prerequis ite to working f or a public board of this nature" and 

2. "whether t he provis ion last above set forth in the contract 
does not take ma nagement of the affairs of the Board out of the hands 
of the Board as contemplated by our Charter and vest it in the hands 
of 'fellow employes.'" 

Tn approach ing the questions which you have submitted, we desire to 
ca ll attention to the fact that this office has ruled that under certain condi ­
tions a closed shop contract between a union and a private employer is legal. 
See Attorney G"!neral's opi ni on to Labor Conciliator Haney dated August 
24, 1939. The conclu ~ i on reached in that opinion has been sustained by the 
Dis tr ict Court of Mower County in the case of Zerby, e t a1. v. Fuel Economy 
Engineering Company. The questions which you submit, therefore, r equire 
a det ermination of whether the same rul e applies to municipal corporations 
as applies to private employers. 

"The power (of municipalities ) to m :lke contracts may result (a) 
fro m the inherent power of a munic ipality to perform indispensable 
acts, (b) from express words in a s tatute or the charter, or (c) from 
what is implied as incident to the powers expressly conferred on thp. 
municipality by a statute or the charter." 

McQuillin Municipal Corporations (2d Ed.), Vol. 3, § 1269. 

This places municipal corporations as employers in a d ifferent class 
from private empl oyers so far a s the power to contract as to employment, 
whether such employment be direct by it or by persons with whom it is 
doing bus iness . . 

In searching fOI" authorities upon the questions before us, we found 
that the ques tion of muncipalities requiring bidders upon contracts with 
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them to use unjon labor has frequently been before the court, and the law 
relating to that subject is well established. 

"It has been held that municipa l officials afe without authority, in 
determining the lowest responsible bidder for a public contract, t o dis­
criminate between contractors employing organized and those employ­
ing unorganized labor, a nd to refuse s uch a contract to t he lowest bid­
der because he does not empl oy organized labor exclusively; in other 
words, a municipality, in letting contracts, is without power to dis ­
criminate in favor of union labor." 

110 A. L. R. 1407. 

The leading cases by which the foregoing rule has been established are 
Adams v. Brenan, 177 Ill. 194, 42 L. R. A. 718, 52 N. E . 314; Miller v . n es 
Moines, 143 Iowa 409, 122 N. W. 226, 23 L. R. A. (N . S.) 815 ; Holden v . 
Alton, 179 Ill. 318, 53 N . E. 556; Marshall & B Co. v. Nashville, 109 Tenn. 
495, 71 S . W. 815. 

While the rule stated above a nd the authorities cited in support of it 
are not directly applicable to the p recise quest ions now bef ore us, they are 
of value in indicating the attitude of the courts toward the compulsor y use 
of union labo r on mat ters of concern to municipal corporations. As we have 
stated, the authorities a re numerous upon the ru le above stated, but there 
a re not many cases which directl y involve situations such as presented by 
the questions submitted by you to us. We have, however, searched f or all 
authorities involving the direct questions submitted by you. We have s uc­
ceeded in finding some such cases. 

I n two cases involving the employment of attorneys by municipal cor­
pora tions, the same conclusion was reached by the respective courts. It was 
held in onc case that Ha municipal corporation cannot delegate discretion t o 
its attorney to employ an assistant, if he think it necessary. and to fix 
the a Sl';istant's compensation." Knight v. Eureka, 55 Pac. Rep. (CaL) 768. 
On page 769 the cor rect principle is stated to be "that the powers conferred 
upon a municipal corporation involving the exercise of judgment or discre­
tion are in the nature of public trusts, and cannot be delegat ed to others." 
In the other case, Ci ty of Bowli ng Green v. Gaines, 96 S. W. 852, on page 
855, t he court uses the foll owing s ignificant language: 

"This wise purpose of the law would be entirely fru strated if the 
governing body of the munic ipality might, by ordinance, abdicat e it!:! 
clisc retionary functions a nd de legate them to some agent of its own 
choosing. The council a re elected by the people to have charge of the 
financi a l affai rs of t he city , and public policy does not permit the dis­
cretionary duties , which t he la w has placed upon them fo r the benefi t 
of the public, to be delegated to others." 

It has been held that "a board of education cannot by rule restrict em­
ployment of teachers to such as arc not members of certain organizations. 
Such rule clearly di sc riminates between certain classes and confers specia l 
privileges/' McQui ll in Municipal Cor porations (2d Ed.), Revised Vol. 6, 
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§ 2598. This proposition is s upported by the case of The People v. City 
of Chicago, 199 Ill. App. 356. The situation in that case is the converse of 
the situation submitted to us. In that case membership in a trade union 
was prohibited and employment was refu sed because of such membership. 
On page 362 the court said : 

'tilt may be conceded that the board has power to pass rules regu­
lating its teaching forcc, and that generally such matters arc within 
its exclusive discretion; but the board has no power to pass an un­
reasonable rule in violation of the statute or constitution. People v. 
Harrison, 223 Ill. 540. 

"Is the rule in question discrimination between different classes 
of citizens, conferring special privileges upon a class or group less than 
all? A majority of this court holds that it is ." 
The court, again, on page 363, said: 

I'There is no more reason or justification for such a contract as 
this than there would be for a provision that no one should be em­
ployed except members of some part icular party or church. In any 
such case it might be said that the board entertained a bona fide opinion 
that the member s of some political party were more intelligent and 
better capable of performing the work, so that better results would be 
attained ; or that the members of a church, on account of their higher 
standard of moralit y, would more fai thfully and conscientiously carry 
out the contract." 

While the facts in the case last above cited are the converse of the 
facts before us, t he rules and the argument in support thereof as quoted 
above are equally applicable to the facts which we are considering. 

The Case last above cited a nd the case of Wagner v. Milwaukee, 177 
Wisc. 410, are the ex pres~ions of the court in the cases which we have been 
able to find wherein the facts are most simiJar to those submitted to us. 
In the case of Wagner v. Milwaukee, supra, the city attempted to fix by 
ordinance a minimum wage scale in sa id city. Such minimum wage was 
Hto be determined by t he wage paid to members of any regular and recog­
nized organization of such skilled laborers for such skilled labor." The 
ordinance was challenged as an unwarranted delegation to an outside body 
of the authority to determine such wage scale. We wish to draw attention 
now to the fact that we see no difference between delegating to a union the 
power to fix a wage scale to be paid by the city and the power to determine 
who shall be in the employ of the city . In holding the ordinance invalid 
the court said on page 417: 

"If one common council Can lawfully bind itself and its sucessors 
to accept the judgment and discretion of an outside body in one par­
ticular instance representing organized labor, another common council 
may claim an equal r ight to bind itself and its · successors to accept 
a scale for a maximum wage to be fi xed by some other outside body 
which may ·be as much interested in keeping the returns to labor down 
as labor organizations are to keep them up. If the power to do the 
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former is recognized as legal a nd constitutional the right to do the Jal­
ter cannot be denied. The lang uage, the reason, and the logic of l'e­
pealed former rulings of this court and of other courts plainly declare 
that any attempted vest ing of the determination of such a legislative 
question in an outside body is an abdication, and not an exercise, of 
the legislative discretion that exclusively belongs to the common coun­
cil itself." 

While there have been no cases before the Supreme Court of t he Stat e 
, of Minnesota involving the questions submitted to us, the principle is well 
establi shed in Minne!"ota that "the delegated governmental powers of mu­
nicipa lities cannot be delegated by them," Dunnell's Minnesota Digest (2d 
Ed .) , Vol. 4, § 6691. Among the cases cited in support of this proposition 
we Quote from J ewell Belt ing Co. v. Village of Bertha. 91 Minn. 9, wherein 
the court on page 11 sa id: 

"The a uthori ties very g en era lly hold t hat s uch a body (village 
counci l) cannot in cny case de leg'a te to a member or committee thereof 
function s or prerogatives of a legis lative or adm inistrative character, 
or involvi ng the exerc:se of judg ment and discretion .... . 

U]t was held tha t t!1e power so conferred required the exercise 
of judgment and disc retion, and could not be dclegated to a committee 
of t he counci l, ei ther in r espect to csta 'J lishing new lamps or discoa ­
tinuing those already es tabl :s hed. The reason f or this rule is found 
in the fact that members of the council are chosen by the people to 
represent the municipality, charged with a public trust and the faith­
ful performance of thei r duties ; and the public is entitled to the judg­
ment and discret ion, in all matter s where such elements enter into 
transactions on behalf of t he municipality , of each member of the 
body upon which authority to act is conferred." 

The provisions made by the legis lature in the Labor Rela tions Act, 
Laws 1939, Chapter 440, are of s ig ni ficance in deter mining the ques tions 
before us. The act provides a method of determining t he bargaining agent 
of employes for collective bargaining purposes. As before stat ed, this per­
mits closed shop agreements with private employers under certain con­
ditions. The legis lature, however, saw fit to except the state and all po­
litical and governmental subdivisions thereof (which would include mu­
nicipa l corporat ions) from the provisions of said labor r elations act. By this 
exception the legislature evidently recogn ized the principles enunciated in 
the cases above cited. 

It is apparent t hat the effeet of the proposed contract will be to delegate 
to a private organization functions whicl} a re r eposed by law and charter 
provisions in the board of commissioners . Under the court decisions cited, 
this may not legally be done. 

For the reasons stated above the ans wer to your first Question is in the 
negative. 

The second question which you submit has already been ruled upon by 
this office. 1t is governed by the sam e principles as your first question. See 
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OpInIOn of the Attorney General to C. R . Reed, Superintendent of Schools, 
Minneapolis, Minneso ta, dated March 23, 1939. In that opinion it was held: 

"The Minneapolis Board of Education has no legal right to dele­
gate its discretionary power to an arbitration committee as suggested 
or otherwise. I t may appoint a committee to confer with a like com­
mittee of the labor union to make proposals of adjustment, but the 
Board itself cannot legally surrender its governmental authority to 
others. Whatever action is taken mus t be that of the Board. For it 
to agree in advance to abide by the decision of the proposed arbitra­
tion committee would, in my opinion, be illegal." 

It necessarily follows in answer to your second question that so far as 
discharge of employes is concerned the contract provides for an illegal 
delegation of power. 

GEO. B. SJOSELIUS, 
Special Assi:)tant Attorney General. 

F ebruary 28, 1940. 270 

93 
Closed Shop--Permitted under certain conditions- L39, C440 § 10(a) . 

Labor Conciliator. 

You s tate: 

"The employer has had a cont ract for the previous year which 
contained the fo llowing clause : 

fAil employees of the company who are now members of the In­
ternational Assoc iation of Machinists shall remain members.' 

"The union u5ks that the above clause be included in the new con­
tract. The employer is willing to put it in provided it is not contrary 
to Section to, ParagJ·aph A of the Minnesota Labor Relations Act." 

You ask if it is contrary to Section 10 (3) of the Minnesota Labor Re­
lations Act to place such a clause in the contract between the union and 
the employer. 

The fo llowing Opinion is predicated upon the assumption that the In­
ternational Association of Machinists includes the local union thereof and 
that such local union has been duly designated or selected for the purpose 
of collect ive bargaining by the majority of the employes of the employer 
submitting the question. 

Presumably the doubt of the employer is caused by the following lan­
guage in sa id Section 10 (a): 
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..... and such employes s hall also have the right to refrain from 
any and all of such activities," 

This language must he construed in the light of a ll of the prOVISions 
of the Labor Relations Act. In this connection we call attention to Sec­
tion 12 (c): 

"To encourage or discourage membership in any labor organization 
by discrimination in regard to hire or tenure of employment or any 
t erms or conditions of employment; provid~d, however, that this suh­
section s hall not apply to the provisions of collective bargaining agree­
ments entered into voluntarily by an employer and his employees OT a 
labor organization r epresenting said employees as a bargaining agent 
as provided by section 16 of this act:' (Boldface ours.) 

An examination of the development of the language used in the act 
discloses that the original draft of the proposed Labor Re lations Act was 
amended in committee by adding the following language: 

"entered into voluntarily by an employer and his employees or a 
labor organization r epresenting said employees as a bargaining agent 
as provided by section 16 of this act." 

Clearly, the purpose of adding thi s language was to recognize the right 
of the employer a nd his employes' or a labor ol'ganiz~ti on representing said 
employes under said act to enter into a closed shop agreement. There 
would have been no r eason to add the additional language quoted above 
unless it was for such purpose. We also must consider the fact that Sec­
tion 16 of the act provides that the vote of the majority of the employe!! 
is sufficient to designate or select a representative for the purpose of col­
lective bargaining. An agreement properly made by such r epresentative 
is binding upon all employes. Section 11 (a) of the act makes it an unfair 
labor practice for any employe 

u ••• to institute a strike if the calling of such strike is a viola­
tion of any valid collective agreement between any employer and his 
employes or labor organization and the employer is, at the time, in good 
faith complying with the provisions of the agreement." 

A ll of these provisions can lead only to the conclusion that it was t h e 
intention of the legislature that the majority of the employes could bind all 
elJlployes to a valid collective bargaining agreement even th'ough the agree­
ment provided for a closed shop. 

It is our opinion that the last sentence of Section 10 (a) quoted above 
confers upon the employes collectively and not individually the right to 
refrain from organizing or bargaining collectively as provided in' the first 
part of Section 10 (a). 

Your question is answered in the negative. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

August 24, 1939. 270 
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94 
Strikes-Arbitration-School E mployes-Right to str ike-Civil se r vice status. 

Minneapolis Superintendent of Schools. 

You submit two questions. 

The first is as follows: 

" In view of the fact that school janitors are civil service employes, 
charged with the responsibility for the safety of thousands of children, 
do they have a right to strike?" 

Under our Minnesota law school janitors have a legal right to join 
a labor union. Strikes by such public employes can, in my opinion, be madp. 
illegal by state legislation and city ordinances. Rules of regulation by the 
Board of Education or t he terms of the janitol's' contracts may provide 
against strikes. 

In the matter now u nder consideration there appears to be no s tate 
law, no city ordinance, no rule of the Board of Education or contract of 
employment that forbid s s trikes. No opinion of our Supreme Court or any 
other holding that such strikes are illegal as against public policy has 
come to my attention. 

It is, however, obvious thai there is no way of forcing men to remain 
in their posi tions of employment if they desire to leave them. Involuntary 
servitude, except as a punishment for crime, cannot be imposed upon any 
of our citizens. School janitors have therefore . singly or by concert of 
action the power to refrain from work at any time they see fit , subject 
to the consequences accruing from the violation, if any, of their contracts 
of employment and to the loss of any civil service rights that they may have 
incident to said contracts. 

Your second question is the following: 

"Can the Board of Education delegate its di sc retionary power to 
an arbitration committee of five, consisting of two members to be ap­
pointed by the Board, two by the janitors' union, and one to be elected 
by these four?" 

The Minneapolis Board of Education has no legal right to delegate 
its discretionary power to an arbitration committee as suggested or other­
wise. It may appoint a committee to confer with a like committee of the 
labor union to make proposals of adjustment, but the Board itself cannot 
legally surrender its governmental authority to others. Whatever action 
is taken must be that of the Board. For it to agree in advance to abide 
by the decision of the proposed arbitration committee would, in my opinion, 
be illegal. 

March 23, 1939. 

J . A. A. BURNQUIST, 
Attorney General. 

270d-9 
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95 
Strikes-Notice may be suspended only by mutual consent or all the parties 

-L39, C440 § 6. 

Labor Conciliator. 

You state: 

"Section 6 of the Minnesota Labor Rela t ions Act (Laws 1939 
Chapter 440) r eads in part as f ollows: 

'. * • any employees, r epresentatives, labor organization, or em­
ployer may give not ice of in ten t ion to strike or lockout, as the case may 
be, but it shaH be unlawful for any labor organization, or representa­
tive to institute or aid in the conduct of a strike or for an employer 
to ins t itute a lockout. unless notice of intention to strike or lockout has 
been served by the pa rty intending to institute a s trike or lockout upon 
the labor conciliator and the other parties to the labor di spute at least 
ten (10) days beCore the strike or lockout is to become effective. 

' ••• It shall be the dut y of all pa rties to a labor di spute to re­
spond to t he s ummons of the labor conci liator for joint or several con­
ferences with him and to continue in such conferences until excused 
by the labor concilia t or, not beyond, however, the ten day period here­
tofore prescribed except by mutua l consent of the parties.' n 

You ask: 

"Is i t proper and legal for the Conciliator to accept the temporary 
suspension of a strike notice?U 

A careful study of the language conta ined in said Section 6 fails to 
reveal any authority for the suspension of a strike notice when once given, 
so as to extend the period during which such notice shall operate to pre­
vent the strike beyond ten days from the date of notice of intention t o strike 
except upon one condi t ion, and t hat is that the extens ion shall be "by mutual 
consent of the parties." A notice on the part of one party to the dispute 
of a temporary suspension of a strike notice is not, in our opinion, com­
pliance with the r equirements of the statute. It is our opinion that the 
concilia tor is authorized to accept a temporary extension of the period of 
time covered by a strike notice only when such extension is "by mutual con­
sent of the parties." Such mutual consent should be in writing and filed 
with the Jabor concilia tor . The length of the period of suspension of the 
strike notice should be s tated definitely in such ag reement and should not 
be made subject to any contingency. In other words the extension should 
be in writing and should be so d efinite in its t erms that anyone reading 
it would know the exact intention of the parties as to the duration of such 
suspens ion. 

Th~re are good reasons for these requirements. The calling of a strike 
affects the rights and interests of both employees and employers in various 
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ways. Hence there should be no room for misunderstanding as to the time 
when a strike may legally be called. The legislature undoubtedly had this 
in mind in framing the provisions above quoted. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

February 15, 1940. 270d-9 

UNEMPLOYMENT COMPENSATION-(See Laws 1941, C. 554.) 

96 
Agriculture-A uthority of director of employment and security to promul· 

gate regulations defining the word-M3S §§ 4337-30 (c), 4337-30 (m). 

Director Division of Employment and Security. 

You inquire whether you have the authority to adopt the following 
proposed ruling or regulation: 

"(1) The term 'agricultural labor' includes a ll services per­
formed-

(1) On a farm, in the employ of any person, in connection with 
cultivating the soil, or in connection with raising or harves ting any 
agricultural or horticultural commodity, including the raising, shearing, 
feeding, caring for, training, and management of livestock, bees, poul~ 
try, and fur-bearing animals and wildlife. 

(2) In the employ of the owne r or tenant or other operator of 
a farm, in connection with the operation, management, conservation, 
improvement, or maintenance of such farm and its tools and eq'uip­
ment, or in salvaging timber or clearing land of brush and other debris 
left by a hurricane, if the major part of such service is performed 
on a farm. 

(3) In connection with the production or harvesting of maple 
sirup or maple sugar or any commodity defined as an agricultural com­
modity in section 15 (g) of the Agricultural Marketing Act, as amended, 
or in connection with the raising or harvesting of mushrooms, or in 
connection with the hatching of poultry, 01" in connection with the gin­
n ing of cotton, 01' in connection with the operation or maintenance 
of ditches, canals, reservoirs or watenvays used exclusively for supply­
ing and storing water for farm ing purposes. 

(4) In handling, planting, drying, packing, packaging, processing, 
freezing, grading, storing, or delivering to storage or to market or to 
a carrier for transportation to market, any agricultural or horticultural 
commodity; but only if such service is performed as an incident to 
ordinary fanning operations or, in the case of fruits and vegetables, 
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as an incident to the preparation of such fruits or vegetables for 
market. The provisions of th is paragraph shall not be deemed to be 
app licable with respect to service per formed in connection with com­
mercia l canning or commercia l freezing or in connection with any agri­
cu ltural or horti cultural commodity after its delivery to a t erminal 
market (or distribution for consumption. 

As used in this regulation, the t erm 'farm' includes stock, dairy, 
poultry. fruit, fur-bearing animal, and truck farms, plantations, ranches, 
nurseries, ranges, g reenhouses or other s imi lar s truct3'r es used pri­
marily for the rai s ing of agricultural or horticultural commodities, 
and ol'chards." 

Section 4337-30 (c), Mason's 1938 Minnesota Supplement, authorizes 
you t o issue such rules and regulations as you may deem necessary or suit­
able in the adminis tration of the act. Such rules and regulations may not 
be inconsistent with the act. 

A valid regulation has the force and effec t of law. Maryland Casualty 
Co. v. Un ited States, 251 U. S. 342; United States v. Grimaud, 220 U. S. 
506; United States v. Birdsall. 233 U. S. 223, 231. An invalid r egulation 
has no effect and is a nullity. Manhattan Co. v. Commissioner of Internal 
Revenue, 297 U. S. 129 ; Miller v. United States, 294 U. S. 435, 439; Lynch 
v. Tilden Produce Company, 266 U. S. 315. 322. 

A regulation which in effect amends the statute to which it applies 
is invalid. United States v. Two Hund red Barrels of \Vhiskey, 95 U. S. 
571; United States v. Eaton, 144 U. S. 677. A regulation may not extend 
the s tatute nor modify its provisions. Campbell v. Galeno Chemical Co., 
28 1 U. S. 599, nor may it restrict the terms of the statute. Helvering v. 
Powers, 293 U. S. 214, 224. In Manhattan Co. v. Commissioner of Internal 
Revenue, supra, the court said: 

"And not only must a regulation, in order to be valid, be con­
s istent with the statute, but it must be reasonable." 

Conversely, if the regulation is consistent with the statute and is reason­
able, it is valid . Fawcus Machine Co. v. United States, 282 U. S. 376. In­
t erpretative regulations affecting general terms of the statute have been 
held to be appropriate. Lang v. Comrri issioner of Internal Revenue, 304 
U. S. 264; Heivering v. R. J . Reynolds Tobacco Co., 306 U. S. 110. 

Whether you l' prospective regu lation complief' with the principles above 
set forth is a matter for you [' determ ination. This regulation would seem 
to be consistent with the general concept of ag ricultural labor. See opinion 
of the a t torney general to Hon. M, R. Cashman, March 10, 1939, and au­
t horities t herein cited. 

I assume that your proposed regulation wi1l be promulgated in accord­
a nce with the provis ions of Section 4337-30 (m), Mason's 1938 Minnesota 
Supplement. 

KENT C. van den BERG, 
Special Assistant Attorney Genera1. 

March 1. 1940. 885 
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97 
Agriculture-Nursery employes engaged in cultivation OT growing opera· 

tions not "employes" under act-L39, C440. 

Labor Conciliator. 

You submit the following ques tion : 

"In the case where employees of a particular nursery are engaged 
in the actual planting, cultivating, and harvesting of various fru it, 
vegetable and flower plants, arc such employees exempt from the juris­
diction of the Minnesota Labor Relations Act, as defined in Section 1. 
Paragraph (c) of the act." 

The provis ion to which you refer excludes persons employed in agri­
cultural labor from the definition of "employe" under the act. 

This office has previously ru led on the application of the State Unem­
ployment Compensat ion Act to nursery employes in an opinion dated March 
10, 1939, from which r quote the following: 

"Except as the particular facts in a given case may be such as to 
demand a different finding, it is my op inion that generally speaking 
an employe of a nursery 0 1' an employe of a florist is an agricultural 
laborer within the meaning of the Minnesota Unemployment Compen­
sation Act, so long as the particular employe is engaged in the cultiva­
tion of the soil, plants, shrubbery or other products of that nature," 

This is in harmony with the rule followed by federal authorities in the 
application of the Federal Social Security Act, as wen as by the authorities 
of most states with reF. pect to their unemployment compensation acts and 
other laws, No sound reason appears why the sa me rule should not be 
applied with respect to labor relations laws. 

Accordingly, you are advised that nursery employes who are engaged 
in work pertaining to the culti vation of the soil or the growing of trees, 
shrubs, or plants are not within the pl'ovi ~ i o n s of the Minnesota Labor 
Relations Act. 

CHESTER S. WILSON, 
Deputy Attorney General. 

July 20, 1939. 270 

98 
Definition of weekly benefit amount does not mean adjusted weekly benefit 

amount to the next hi gher multiple of $1.00, but does mean the actual 
weekly benefit amount-M40 § 4337-26E. 

Department of Social Security. 

You inquil'e whether the phrase "weekly benefit amount" as used in 
Section 4337-26 E, Mason's 1940 Supplement, means the actual weekly 
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benefit amount increased to the next multiple of $1.00 in those cases in which 
the said amount is not a multiple of $1.00. Section 4337-25, Mason's 1940 
Supplement, provides two rather complex fonnulae by which to determine 
weekly benefit amounts. The result is to be "computed" or increased the 
next higher multiple of $1.00 in those cases in which the multiple is not 
$1.00. Subsection C provides a formula by which to determine the total 
amount of benefits in one benefit year and quotes the same clause in refer­
ence to adjusting the result to a mUltiple of $1.00. The apparent reason for 
thi !' ad jus tment i!' to faci litate the accounting and bookkeeping of the de­
partment. 

Section 4337-26 sets forth certain prerequisites t o eligibility for bene­
fits. Subsection E thereof provides that an individual shall be eligible for 
benefits only if t hc commiss ion fi nds that "he has during the base period 
earned wage credits for employment by employers equal to not less than 
thirty times his weekly benefit amount." 

In my opinion the weekly benefit amount referred to in subsection E 
means the actual weekly benefi t amount and not the result after increasing 
the weekly benefit a mount to the next higher multiple of $1.00 which for 
convenience will be referred to as the adjusted weekly benefit amount. 

Section 4337-22 provides that as used in this act, unless the context 
clearly requires otherwise : 

P. 'Weekly benefit amount'-an individual's 'weekly benefit 
amount' with respect to any particular week of total unemployment 
means the amount of benefits computed in accordance with the pro­
visions of Section 5 (4337-25) of this Act, which he would be entitled 
to receive for such week, if totally unemployed and eligible." 

Section 4337-26 B provides that the individual's weekly benefit amount 
shall be an amount equa l to 1-26th of his total wage credits for employ­
ment by an employer or employers during that quarter of his base period 
in which such t ot al wage credits were highest. The act then provides for. 
an adjustment in case such amount is more than $15 or less than $5, the 
eWect of which is not he re material. This constitu tes the weekly benefit 
amount, not the result obtained afte r increasing this amount to the next 
higher multiple, for the act expressly provides: 

"A nd if such weekly benefit amount is not a mUltiple of $1.00 shall 
be computed to the next higher multiple of $1.00." 

In other words, the legislature has recognized the dis tinction between 
the actual weekly benefit amount and the adjusted weekly benefit amount. 
See also Section 2 of subsection B, and subsection C. In each case where 
the legislature intended to employ t he adjusted weekly benefit amount, it has 
express ly provided that the actua l weekly benefit amount is to be raised 
to the next higher multiple of $1.00. Such phrase was not attached to 
the words "weekly benefit amount" as used in Section 4337-26 E. Conse­
quently, it must necessaril y follow that the legislature intended that for 
the purposes of Section 4337-25 the result to be used is the adjusted weekly 
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benefit amount, whereas for the purposes of determining eligibility as pro­
vided in Section 4337-26 E , the resu1\ to be used is the actual weekly bene­
fit amount. 

It is inconceivable that the legislature intended a provis ion used to 
facilitate the administrative bookkeeping in a Jaw of great complexity. should 
also intend that s uch .provis ion should create an additional restrict ion to 
eligibility for benefits under the law. Such would be the result if any other 
construction were adopted, for as pointed out in your inquiry, in the case 
of an individual with total earn ings during his base period of $4 17.10, and 
whose highest qua rterly earnings were $330.37, I -25th of the highest quar­
terly earnings during his base period would be $13.21, which amount not 
being a multiple of $1.00 would be computed to the next higher multiple 
of $1.00, or $14, the weekly benefi t if the individual is otherwise elig ible. 
If $13.21 is cons idered to be his weekly benefit a mount for determining 
eligibiliy such requirements would be satisfied, for 30 times $13.21 equals 
$396.30, which is less than the total earnings in his base period. However, 
if the weekly benefit amount is to be d et ermined on the adjusted weekly 
benefit amount of $14 per week , he would not be eligible. 

It is our duty, if possible, to construe legis lative enactments in a man­
ner as to meet wi th the legis lative intent which must a lways control. This 
is so even though construction necessarily modifies the litera l meaning of 
the words. 

Minnesota Farmers Mutual Insurance Co. v. Smal't , 204 Minn. 10l. 
Edberg v. Johnson, 149 Minn. 395. 
Levant v. Burns, 200 Minn. 19l. 

Puerto Rico v. 'l'he Shell Company, 302 U. S. 253. 

Holy Trinity Church v. United States, 14 3 U. S. 457. 

The fact that as a resu lt of this construct ion the phrase "weekly bene­
fit amount" is used with different meanings in the same act (actual weekly 
benefit amount and adjusted weekly benefit amount) does not militate 
against this construction for it is not at all unusual that ident ical words 
or phrases are used in a different sense in the same statute . These words 
or phrases must be construed whenever poss ible so as to render them con­
sistent with the purpose of the law. This was recognized by the court in 
Atlantic Cleaners & Dyers v. United States, 286 U. S. 427, 432, in which 
the court said: 

..... Most word ~ have different shades of meaning and conse­
quently may be variously construed, not only when they occur in tliffel'~ 

ent sta t utes, but when used more t han once in the same statute or even 
in the same section .••• Where the subject matte r to which the words 
r efer is not the same in the several places where they are used, or the 
conditions are different, 01' the scope of the legis lative power exercised 
in one case is broader than tha t exercised in another, the meaning 
well may vary to meet the purposes of the law, to be arrived at by a 
consideration of the language in which those purposes are expressed, 
and of the circumstances under which the language was employed. 
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"It is not unusual for the same word to be used with different 
meanings in the same act, and there is no rule of statutory construction 
which precludes the courts from giving to the word the meaning which 
the legislature intended it should have in each instance." 

In Feder v. Goetz , C. C. A 2d Ci re., 264 Fed. 619, the court, in cons truing 
the bankruptcy act, said: 

UThere is no rule of construction which prevents us from holding 
that the word ' inten t' ••• means actual intent in the fourteenth sec­
tion even though it were well established that constructive intent is 
suOicient in the third section," 

In Helvering v. Stockholm, 293 U. S. 204, the court cons trued the 
word "obligation" differently as used in different places in the same act. 

See al so: 

Louisville & N. R. Co. v. Gaines, G. C. N. D. Tenn., 3 F ed. 267. 
State v. Knowles, 90 Md. 646, 45 Atl. 877. 

It is therefore my opinion that an individual otherwise eJig ible to bene· 
fits is entitled to those benefits even though the amount paid him. when 
because of its increase to t he next higher multiple of $1.00, is more than 
I-30th of his total wage cred its ea rned during his base period. 

J . A. A. BURNQUIST, 
Attorney General. 

March 9, 1940. 886 

99 
Merit Rating-Employer whose former employee was disqualified when bene­

fit year commenced-M40 §§ 4337-27, 4337-24. 

Director Divis ion of Employment and Security. 

You inquire: 

"Does your oplll lOn dated October 18. 1939, a lso app ly to disquali­
fica tions which occurred prior to Ap ri l 22, 1939, the effective date of the 
amended act, but with respect to which th.e benefit year commenced 
prior to April 22, 19391" 

It must be kept in mind that f OI' the purposes of determining the 1941 
rate of tax you must look to t he unemployment compensation act as amended 
by t he 1939 leg islative session. In my opinion of October 18, 1939, I stated: 

" ••• Section 4337-24, subsection ( C) (1 ), 1938 Supplement to 
Mason's Minnesota Statutes of 1927, as amended by Chapter 443, Laws 
1939, Section 3, express ly pl'ovides tha t in det ermining the contri­
but ion rate of each employe)' f()r the year of 1941, and each year there-
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after, the commi ssion Rhall resort to the employment experience of the 
particular employer for the three immediately preceding completed 
calendar years . Under this section the computation of the employer's 
contribution for the year of 1941 and thereafter will, in certain cases, 
be based upon events which occurred prior to the effective date of 
the 1939 amendment. Section 4337-27, 1938 Supplement to Mason's 
Minnesota Statutes of 1927, as amended by Chapter 443, Laws 1939, 
Section 6, provides that in making the computation based upon the 
three years prior experience, the commi~sion may not take into con­
s ideration benefits paid on wage credits earned for employment with an 
employer who would fall with in the limits of this section for the pur­
pose of determining that employer's f uture contribution rate under Sec· 
tion 4337-24, subsection C, supra." 

On the basis of the above opinion, it is my opinion that the date upon 
which the benefit year of any employee commences is immaterial to the de­
termination of an employer's 1941 tax. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

April 24, 1940. 885 

100 
Social Security Act-Municipalities not "employing units"-are excluded 

from the act-Mas, §§ 4337-22 (6),4337-29. 

City Attorney, Minneapolis. 

You have submitted the following inquiry to this office: 

"Kindly advise whether or not the City of Minneapolis can apply 
for unemployment insurance under the State Social Security Act and, 
if so, whether they can apply for only part time employes or must 
it include the entire payroll of the City of Minneapolis." 
Section 4337-22, Paragraph (6) of Subdivision H. , Mason's 1938 Sup­
plement as amended by Chapter 443, Laws 1939, provides that: 

"The term 'employment' shall not include : 

(a) Service performed in the employ of th is State, or of any 
political subdivision thereof, or of any instrumentality of this State or 
its political subdivisioJJs." 

Section 4337-29, Parag raph (2) of Subdivision C., Mason's 1938 Sup­
plement to Mason's Minnesota Statutes 1927 provides that: 

"Any employing unit for which services that do not constitute em­
ployment as defined in this Act are performed, may file with the com­
mission a written election that all such services performed by individuals 
in its employ in one or more distinct establishments or places of busi-
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ness shall be deemed to constitute employment for all the purposes of 
this Act for not less than two calendar years." 

The las t quoted section refers to any "employing unit." The Question 
is, therefore, whether a municipality comes within the definition of "employ­
ing unit " contained in the act. 

Section 4337-22 (e) of Mason's 1938 Supplement to Mason's Minnesota 
Statu tes 1927 reads as follows: 

., 'Employing Unit' means any individual or type of organization, 
including any partnership, aSSOciation, trust, estate, joint-stock com­
pany, insurance company, or corporation, whether domestic or foreign, 
or the receiver, trustee or successor thereof, or the legal representa­
tive of a decea sed person which has or subsequent to January 1, 1936, 
had in its employ one or more individuals performing services for 
it .• '" ." 
The phrase Hany individual or type of organization" is, under the rules 

of statutory construction, limited and restricted by the more specific lan­
guage contained in the definition. The use of the words "corporation, 
whether domestic or fo reign" would indicate an intention to include private 
corporations and to exclude municipal corporations. If the legislature had 
intended to include municipalities or other state political subdivisions within 
the definiti on, language simila r to that used in describing such governmental 
agencies in the defining of employment as hereinabove quoted would un­
doubtedly have been chosen. 

For the reasons stated, municipal corporations a rc, in my oplOlon, not 
included in the terms defining an " employing unit," and the act does not 
apply to the City of Minneapolis. 

In view of the aforesaid it is unnecessary to discuss other reasons which 
might preclude the application of the act to municipalities or other political 
subdivisions, such as the lack of statutory authority t o incur liability for 
taxes and penalties imposed by the act, possible confticts arising under 
civil service enactments and other legal complications as to part-time and 
full-tim e employees suggested in your inquiry. 

J . A. A. BURNQUIST, 
Attorney General. 

October 6, 1939. 885 

101 
Rates-Employer whose former employe was disqualified under law, where 

the overt act giving rise to a disqualification occurred prior to April 
23, 1939-M40, §§ 4337-27, 4337-24_ 

Director Division of Employment and Security. 

You state: 
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uUnder date of September 25, 1939, you rendered an opinion ad­
dressed to me relative to the disqualification provisions contained in 
Section 4887-27, A" B., and C. as amended by Chapter 443, Laws of 1939, 
stat ing that in your opinion this Division cannot legally charge the ac· 
count of the employer whose former employe was disqualified under 
subsection A' I B.. or C of Section 4337-27 because of the language con­
tained in A. and B. reading as fo llows: 

'Benefits paid on wage credits earned for employment with such 
employer shall not be considered in determining a ny individual em­
ployer's future contribution rate under 19.38 Supplement to Mason's 
Minnesota Statutes of 1927, Section 4337-24, 5ubRection C as amended 
by this Act.' " 
You a sk : 

..... Does t he above quoted provision of the law and your opInion 
rendered pursuant thereto app ly to cases where the overt ac t giving r ise 
to the disqualification occurred prior to April 22, 1939, the effective date 
of the amended act, but the benefit year commences ufter such date ?" 
In my opinion, the above quoted principle of law applies in each and 

a ll cases involving the determination of an employer's future contribution 
rate or merit rating regardless of the date on which the overt act giving 
ri se to the disqualification occurred. Section 4337-24, subsection (C) (1), 
1938 Supplement to Mason's Minnesota Statutes of 1927, as amended by 
Chapter 443, Laws 1939, Section 3, express ly provides that in determining 
the contribution r a te of each employer for the year of 1941, and each year 
thereafter, the commission s ha ll resort t o the employment experience of the 
particular employer for t he three immediately preceding completed calendar 
years. Under this section the computation of the employer's contribution 
for the year of 1941 and thereafter wil l, in certain cases, be based upon 
events which occurred prior to the effective date of the 1939 amendment. 
Section 4837-27,1938 Supplement to Mason's Minnesota Statutes of 1927, 8S 

amended by Chapter 443, Laws 1939. Section 6, provides that in making 
the computation based upon the three years prior experience, the commis­
s ion may not t ake into consideration benefits paid on wage credits earned 
for employment with an employer who would fall within the limits of this 
section f or the purpose of determining tha t employer's future contribution 
rate under Section 4337-24, subsection C, supra. 

Section 13 of Cha pter 443, Laws 1939, which provides : 

uThis act shall take effect and be in force from and after its pus­
age, unless otherwise specifically provided therein, but shall not affect 
the rights to benefits of any individual for whom a benefit year has 
been established in accordance wi th provisions of law in force prior 
to the effective date of this act, and until the expiration of said benefit 
year so established, the rights to benefits of any such individual shall 
be in accordance with the provisions of law in force at the time of 
commencement of such benefit year, unless otherwise specifically pro­
vided therein; provided, however , that waiting per iod credits established 
within a period commencing 13 weeks immediately preceding the eff'ec-
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tive date of thi s act and ending two weeks after such effective date, 
shall have like effect as if established within the first two weeks imme­
diately following s uch effective da te ." 

does not militate agai nst t he above construction. The new tax based upon 
the merit rating does not go into effect until 1941. In computing t hat tax 
the 1939 amendment expressly provides tha t events which in some cases 
will have occurred prior to April 220d shall be used as a basis upon which ' 
t he future contribution is to be computed. The act also expressly provides 
that of those past events which may occur with in the experience of an em­
ployer the commission may not con sider benefits paid or wage credits com­
ing within the provis ions of Section 4337.27. It would, therefore, seem that 
the only poss ible construction which might be placed upon this act is that the 
date of the overt act giving rise to the disqualification is not material for 
the purposes of detel'mining the applicability of those provisions of the 1939 
amendment herein mentioned. 

KENT C. van den BERG, 
S pecial Assistant A ttorney Gen~ral. 

October 18, 1939. 885 

102 
Rates-Future ra tes based on benefit experience for years 19.H, et seq., 

-Base period-Definition of-M40, §§ 4337-24c (2), 4337-22R. 

Director Divis ion of Employment and Security. 

You inquire: 

"In connection with the matter of determining employer contribu­
tion rates under the employer experience rating provisions of the Min­
nesota Unemployment Compensation Law, Section 4337-24 C. (2), ef­
fective January 1, 1941, the ques tion has a ri sen : Should the bene­
ficiary wages fol' compensation experience foJ' each of the calendar 
years immediately preceding 1941 be dete rmined jn accordance with 
the definition of 'base period' now contained in the unemployment com­
pensation law, adopted April 22, 1939, Section 4337-22 R." 

In determining the rate of contribution for 1941, you employ the formu­
lae prescribed in Section 4337-24 C, Mason's 1938 Supplement, as amended 
by Laws 1939, Chapter 443, Section 3. It is, therefore, my opinion that the 
terms of the formula e therein prescribed should be defined by Section 4337-22 
R, Mason's 1938 Supplement, as amended by Laws 1939, Chapter 443, Sec­
tion I, rather than by the definitions contained in t he earlier law. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

November 19, 1940. 885 
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103 
Reemployment-Necessary to remove disqualification-Employer's account 

not to be charged with benefits paid where individual separated front 
employment, individual s ubsequently reemployed and t hen becomes un­
employed-Employment is limited by definition- M40, §§ 4337-27, 
4337-22. 

Director Division of Employment and Security. 

You inquire : 

"Can I, as Director of the Division of Employment and Security, 
adopt a rule under Section 4337-30 C prescribing t hat an unemployed 
individual in order to remove the disqualification must have been em­
ployed in subsequent employment for at least a per iod of one week and 
then unemployed from such subsequen t employment t hrough no fault 
of his own to entitle him to benefits?" 

Section 4337-27, Mason 's 1938 Supplement to Mason's 1927 Statutes, a s 
amended by Section 6, Cha pter 443, Laws of 1939, provides the only limi­
tations under which an individual may be disqualified. If you were to adopt 
the above regulation, you would in effect be adding a furth er limitation, 
namely: tha t any individual who immediately prior to his most recent em­
ployment was unemployed due to circumstances disqualifying him f or bene­
fits, shall be disqualified from benefits unless his most recent .employment 
shall have continued for a duration of one week. So far as the present 
provisions of t he statute refer to "most recent employment" only, such a 
regulation would consti tute a change in the subs tantive law. The legisla ­
ture is the only agency of the state which may effec t such a change. 

You may, however, inquire into whether an individua l's alleged mos t 
recent employment was in fact an actual employment or whether it was 
a mere device to circumvent the law pertaining to disqualifications. Thi~ 

question would ari se after a claim for benefits had been fi led under Sec­
tion 4337-28, Mason's 1938 Supplement t o Mason's 1927 Statutes, as amended 
by Section 7, Chapter 443, Laws of 1939. Subsection F of Sect ion 4337-28 
provides: 

"The manner in which disputed claims shall be presented, the re­
ports thereon required f rom the claimant a nd from employers, and the 
conduct of hearings and appeals sh all be in accordance with the regu­
lations prescribed by the commission for determining the rights of the 
part ies, whether or not such regulations conform to common law or 
statutory rules of evidence and other technical rules of procedure .••• " 

Under the authority of this section, it is my opinion that you could 
adopt a regulation to the effect that reemployment for less than a speci­
fied reasonable period by one who immedia tely prior to that reemployment 
was disqualified for benefits, shall be presumed to be a sham employment 
for the purpose of circumventing the d isqualification provis ions of the law, 
and shall not operate to reinstate the employe in his right to benefits un-
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less he produces some material evidence of his good faith and of the ac~ 
tuality of his employment. Whether the minimum period of one week which 
you suggest is reasonable or not is a question of fact for your determina­
tion. Such regulation would give an opportunity for dispute in each case 
wherein the period of reemployment was less than the specified minimum 
period. 

You then inquire whether the account of the employer from whose 
employment an individual has been separated under circumstances set forth 
in subdivisions A, B or C of Section 4337-27, should be charged with the 
benefits paid in cases where the individual has subsequently been employed 
and then unemployed through no fault of his own. 

Both subsections A and B of Section 4337-27, as amended by Section 6, 
Chapter 443, Laws of 1939, contain the following provision: 

<4 ••• Benefits paid on wage credits earned for employment with 
such employer shall not be considered in determining any individual 
employer's future contribution rate under 1938 Supplement to Mason's 
Minnesota Statutes of 1927, Section 4837-24, subsection C as amended 
by this Act," 

In my opinion you may not so charge the account of the employer whose 
former employee was disqualified under subsection A or B. 

The above quoted provision is not found in subsection C of the above 
section. However, it is my opinion that the same rule will apply. The 
intent and purpose of the legislature in passing Section 4337-24, C, Mason's 
1938 Supplement to Mason's 1927 Statutes, as amended by Seetion a of 
Chapter 443, Laws of 1939, which section provides for merit rating, was 
to encourage the stabilization of employment and to more equitably aUo~ 
cate the costs of unemployment compensation among employers. Under 
the merit rating provisions, the employel' who avoids layoffs pays a pro­
portionately less tax than the employer who has a large turnover in his 
employment. To permit a lay-off by a subsequent employer to injure the 
merit rating of the former employer would, in my opinion, defeat the legis­
lative intent and purpose as evidenced by the merit rating provision of this 
Jaw. 

You further inquire: 

"Will the disqualification imposed by Section 4337-27 A, B, or C be 
r emoved by subsequent services performed in employment in a for­
eign state but definitely not 'employment' within the meaning of Sec­
tion 4887-22 H (2) 1" 

Section 4337-22, 1938 Supplement to Mason's 1927 Statutes, 88 amended 
by Section 1, Chapter 443, Laws 1939, provides that the definitions therein 
set forth must be used "unless the context clearly requires otherwise." If 
an individual's most r ecent employment ceased because of circumstances 
which would not disqualify him under Section 4337-27, then that most re­
cent employment will remove his earlier disqualification. I can find nothing 
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in the context of Section 4337-27 which clearly r equires a definition of em­
ployment different from that set out in Section 4337-22. Consequently, it is 
my opinion that your last inquiry should be answered in the negative. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

September 25, 1939. 885 

104 
Unlawful Acts-Subject to criminal prosecution-La9, C440 §§ 11, 13. M27 

§§ 9922, 10047. 

Ramsey County Attorney. 

You ask: 

(1) Whether the matters which are herinafter stated constitute such 
unlawful acts, and 

(2) If so, are the offender or offenders subject to criminal prosecu­
tion? 

(3) " Is it unlawful and therefore a violation of the criminal laws for 
any person, officer or member of any labor organization to stop any motor 
vehicle truck upon any of the public roads, streets or highways of this 
state, or upon the premises of any business establishment, for the purpose 
of compelling or attempting t o compel the owner or employee operator 
thereof to join a labor organization against his will, under threat of pre'­
venting such own~r or employee operator from either proceeding furth~r 
with his truck, loading or unloading the same at any place or business es­
tablishment within the state unless such owner or employee operator con­
sents to and does join such labor organization and to pay a large substan­
tial ini tiation fee and monthly payments thereafter without regard: 

(a) To whether such owner or employee operator is a r esident of this 
state and regularly or casually engaged. 

(b) To whether such owner or employee js a resident of the state, 
residing outside of the Metropolitan centers ' and regularly or casually en-
gaged. . 

(c) To whether such owner or employee is a resident of the state, re­
siding within the Metropolitan centers and regularly or casually engaged." 

The pert inent sections of the Labor Relations Act are the following: 

"Section 11. It shall be an unfair labor practice: 

• • • 
"(f) For any person to interfere in any manner with the opera­

tion of a vehicle or the operator thereof when neither the owner PQt' 
operator of said vehicle is at said time a party to a strike, 
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U(g) For any employe. labor organization or officer, agent or 
member thereof to compel or attempt to compel any person to join or 
to refrain from joining any labor organization or any strike against 
his will or any threatened or a ctual unla wful interference with his 
person, immediate family or physical property. or to assault or unlaw­
fully threaten any such person while in pursuit of lawful employment. 

" (h) The violation of subsections (b), (c), (d), (e), (f), and 
(g) of this section a re hereby declared to be unlawful acts. 

• • • 
"Sec. 13. It shall be unlawful for any person at any time to inter­

fere with the free and uninterrupted use of public roads, streets, high­
ways or methods of transportation or conveyance or to wrongfully ob­
struct ingress to and egress from any place of bus iness or employment." 

Before entering upon a discussion of the question involved, we wish to 
point out that in your question 3 there are two separate and distinct situ­
ations set forth. The first involves actions which take place upon <jany of 
the public roads, streets or highways of the state." The second involves 
actions which may take place upon the premises of any business estab­
lishment. It will be necessary to deal with these separately. 

We sha ll first discuss the questions which have been raised in the light 
of the provisions of Section 11, paragraph (f). If "neither the owner nor 
operator of said vehicle is at said time a party to a s trike," then it is an 
unlawful act to interfere in any manner with the operation of a vehicle or 
the operator thereof whether it be upon any of t he public street s or high­
ways or upon the premises of any business establishment or elsewhere. If 
there is interference wi.thin the meaning of said paragraph (f), then under 
the provisions of paragraph (h) such action is unlawful, and a violation 
would be a misdemeanor within the meaning of Mason's Minnesota Statutes 
of 1927, Section 10047. The punishment for the commission of such an 
act is prescribed by Section 9922 thereof . Whether the stopping of a motor 
vehicle truck under any g iven set of circumstances is an interference within 
the meaning of said paragra ph (f) is a question of fact which must be 
determined in each individual case, first by the prosecutor when he de­
termines if a complaint should be issued, and second by the court or jury 
in determining if an offense has been committed. It is not a question lor the 
determination of which this office can lay down any general rule other than 
that indicated above. 

Your attention is caI led also to the language contained in Section 11, 
paragraph (g), which is set out in full hereinabove. This paragraph is of 
general application and this is so irrespective of whether the conduct com­
plained of has anything to do with interference with the operation of the 
motor vehicle. Whether the conduct referred to in your request for an 
opinion constitutes an offense under said paragraph (g) is a question of 
fact in each individual case which must be decided in the first instance by 
the prosecutor before he issues a complaint and then, if t he complaint 
is issued, by either the court or jury in determining the guilt or innocence 
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of the accused. If the circumstances in any individual case are such as to 
constitute a violation of paragraph (g) then a misdemeanor will have been 
committed which is punishable under Sections 9922 and 10047 above re­
ferred to. 

Referring now to Section 13 of the Minnesota Labor Relations Act, we 
wish to point out that the language in this section is restricted to certain 
localiti es in its operation. It also defines two distinct kinds of offenses. 
Interference with the free and uninterrupted use of public roads, streets, 
highways or methods of transportation or conveyance constitutes one dass 
of offenses. Wrongfully obstructing ingress to a;nd egress from any place 
of business or employment constitutes another class. In the facts sub­
mitted you refer to the loading or unloading at the place or business estab­
lishment. If this interference is upon the premises of the place or busi­
ness establishment, then it will not come within the provisions of said 
Section 13 unless it obstructs ingress to or egress [rom the place of busi­
ness or employment. It is probably unnecessary to point out that a person 
who is upon the premises of any place or bus iness establishment in disr e­
gard of the rights of the owner is a trespasser and can be dealt with under 
other sections of law if he is committing an offense thereunder. In con­
sidering Section 13 we must again point out, a s we have in discussing Sec­
tion 11, that whether or not the stopping is an interference is a question 
of fact which must be determined first by the prosecutor when he decides 
if a complaint is to be issued and then by the court or jury in determining 
the guilt or innocence of the accused. These are purely questions of fact 
upon which this office cannot pass. 

We have quoted above paragraphs (a), (b) and (c) in which you 
enumerate different circumstances. In our opinion it makes no difference 
where the owner or employe operator resides or whether he is regularly 
or casually engaged in operating a motor vehicle. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

August 11, 1939. 270d-7 

105 
Workmen's Compensation-Insurance required- Foreign or alien employes 

-M38, § 4272-2. 

Industrial Commission of Minnesota. 

Relative to a contractor working on a PW A project at Sunnyrest Sana­
torium at Crookston, you say: 

liThe question with reference to which your opinion is required 
is whether or not a North Dakota employer who is insured by the North 
Dakota Workmen 's Compensation Fund can hire men and perform work 
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in the State of Minnesota without additional coverage. You will note 
that the North Dakota Workmen's Compensation Bureau blank dated 
May 1st, hereinbefore referred to, g ives the employer the right to per­
form work in the State of Minnesota because of the fact that he has 
paid additional money into the North Dakota Workmen's Compensation 
Fund for this purpose and that additional coverage is not necessary. 

liThe Industrial Commission has heretofore recognized the right 
of outside employers to perform work in Minnesota with employes who 
were hired in the state in which the business was localized without 
securing Minnesota coverage. However, in cases where the employer 
desires to hire men in Minnesota and perform work in this state, the 
writer is of the opinion that it is necessary for the employer in such 
case to secure compensation coverage with an in surer licensed to do 
business in the State of Minnesota. 

"In this ~ase your attention is called to Section 4289 of the Min­
nesota Workmen's Compensation Law which provides in part as fol­
lows: 

"If the employer shall insure to his employes the payment of the 
compensation provided by this act in a corporation or association au­
thorized to do business in the state of Minnesota, and approved by 
the insurance commissioner of the State of Minnesota, ••• then, and 
in such case, any proceedings brought by an injured employe or his 
dependents shall be brought directly against the insurer, and the em­
ployer or insured shall be released from any further liability." 

The State of North Dakota, while it carries compensation insurance, 
is not lic;ensed to carry workmen's compensation insurance in the State of 
Minnesota, and not being authorized to insure such liability in this state, 
the employes hired in the state to work here would not be protected by the 
workmen's compensation insurance under the laws of North Dakota. Such 
employes could not acquire jurisdiction in this state to sue for compensa­
tion in North . Dakota. 

Chapter 287, Law. of 1936, North Dakota, provides: 

"The Workmen's Compensation Bureau is hereby authorized and 
directed to carry compensation insurance on all employees now en­
gaged or who may hereafter be engaged in the State of North Dakota 
Recovery Work Projects where premiums for such insurance is paid 
from funds furnished by the Federal Government. and to calculate and 
determine the rates for such compensation insurance on a statewide 
experience basis." 

The employes of a North Dakota contractor and residents of that state 
doing work in Minnesota, may be covered by the North Dakota laws if the 
employer has complied with the laws of that state. We attach hereto a 
copy of Chapter 286, Laws of 1935, North Dakota, of which part of Sec­
tion 4, subsection lO-i provides as follows: 

II. • • but no compensation shall be paid on account of injuries 
occurring outside of the State of North Dakota, nor because of death 
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due to an injury occurring outside of the State of North Dakota, unless 
such employee is an appointive peace officer of any county in this state, 
receiving injury or meeting with death outside of the State of North 
Dakota in the course of his employment, or unless the employer and 
the Bureau shall have previous ly contracted for insurance protection for 
employees while working outside of the State in the employment in 
which the injury occurred. Providing that no such contract, with 
the exception as herein stated, shall be issued to any employer unless 
his principal plant and main or general office is located in North Da­
kota, and at least two-thirds of whose entire payroll is used or ex­
pended for work performed in the State of North Dakota , and appeals 
relative to the injuries received under such insurance outside of the 
State of North Dakota shall be triable in the District Court of Burleigh 
County, North Dakota." 

The certificate of premium payment, * * • No. 942587, dated May 
1, 1939. by North Dakota Workmen's Compensation Bureau, to cover 
risk 3060, E rection and Installation of Sheet Metal, and 3036 extra 
territory-State of Minnesota. issued to Cecil C. Chappell, Chappell 
Sheet Metal Works, Vaney City, North Dakota, ••• 

does not comply with t.he requirements of the laws of Minnesota. In our 
opinion, every employer must insure payment of compensation with some 
insurance carrier authorized to insure such liability in this state, or ob­
tain an order from the Indust rial Commission exempting and permitting 
self -insurance as set forth in Section 4272-2, et seq., of 1938 Supplement to 
Mason's Minnesota Statutes for 1927. 

June 21, 1989. 

106 

VICTOR H. GRAN, 
Assistan,t Attorney General. 

623. 

MUNICIPALITIES 

Agricultural Societies-Fairs-Policing grounds-Conducting dances and 
maintaining a skating rink-M27 § 10161, M40 § 7886. 

Winona County Attorney. 

You inquire: 

uDoes a Fair Association have authority to police own grounds 1" 
See section 7885, Mason's 1940 Minnesota Supplement, giving such asso­

ciation authority so to do. 

However, the jurisdiction of the society over the control of the fair­
ground is not exclusive. The sheriff, or any other duly authorized peace 
officer, has the same rights and duties to see that the law is obeyed on the 
fairground 8S in any other instance. Therefore, it is very advisable to work 
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in conjunction with the sheriff of the county as well as the county attorney. 
I would advise that as far as possible the services of the sheriff be used 
in such cases, as he is familiar with criminal law and procedure. 

In regard to the licensing of the roller skating rink, this depends upon 
the city ordinance in question, of which we have no knowledge. 

You f urther inquire whether the fa ir association can conduct a dance 
and maintain a skating rink in their own buildings on the fairground, which 
fairground is within the city limits of St. Charles, without obtaining ~, 

license from the city. 

Section 10161, Mason's Minnesota Statutes of 1927, states: 

"A public dancing place •• •• shall be taken to mean any room, 
place or space open to public patronage in which dancing, wherein the 
public may participate, is carried on and to which admission may be 
had by the public by payment ei ther directly or indirectly of an ad­
mission f ee or price for dancing. A public dance, * • *, shall be taken 
to mean any dance wherein the public may participate by payment , 
either directly or indirec tly, of an admission fee or price for dancing 
* * * and shall include any manner of holding a dance which may be 
participated in by the public through the payment of money, directly 
or indirectly .••• " 

Consequently, it wi1l be necessary f or the association to secure a dance 
pennit under such statute as there are no exceptions in the definition, except 
under Section 10163, Mason's Minnesota Statutes of 1927, which states that 
where the public dancing place is owned by the municipality and .such dance 
is given under the supervision of public authorities of such municipality 
no permit is necessary., The public dancing place to be operated on the 
fairground is not owned by the municipality and the dance is not given 
or held under the supervision of the public authorities of the municipality . . 

July 15, 1940. 

BIDS 

107 

HAYES DANSINGBURG, 
Assistant Attorney General. 

7720-4 

Election ballots and supplies-Printing of-Awarding contracts for-M40, 
§§ 991, 993-1. 

Lincoln County Attorney. 

You ask whether or not election supplies-the estimated cost of which 
will exceed $500.00-may be purchased by a county without first advertis­
ing for bids, and in that connection you refer to Laws 1939, Chapters 5 and 
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246. (Chapter 5 is Section 991 and Chapter 246 is Section 993-1, the 1940 
Supplement.) 

Chapter 6 applies to counties of less than 75,000 inhabitants; Chapter 
246 to those of more than 75,000 but less t ha n 225,000. The population of 
Lincoln county, according to the 1930 census, is 11,303. Figures for th4~ 

1940 census have not been officially published. Consequently, Chapter 5 
is applicable. It amends Mason's Minnesota Statutes of 1927, Section 991, 
and provides that in counties of the population specified : 

..... no cont ract for work or labor , or for t he purchase of fur. 
niture, fixtures, or other property, or fo r the construction or repair at 
roads, bridges, or buildings, the estimated cost or value of which shall 
exceed five hundred dollars, shall be ma de by the county board without 
first advertising for bids or proposals in some newspaper of the 
county .••• ., 

Chapter 5 first appeared on our statute books a s Laws 1903, Chapter 
186, which applied to counties of less 'than 75,000 and prohibited the letting 
of contracts, in excess of $500.00, 

fl ••• for goods, wares, merchandise or materials or furni ture and 
fixtures, or any contract for any work or labor to be performed in and 
about the construction, alteration or repair of a ny county build­
ing .• •• " 

without first advertising for b ids. 

Chapter 186 was carried into the Revised Laws 1905 as Section 618. 
and the phraseology was changed to read contracts for, 

..... work or labor, or for the purchase of f urniture, fixtures or 
other property, or for the construction or repair of roads, bridges or 
buildings, ...... 

This was carried into General Statutes of 1913 as Section 1091. and 
into Mason's Minnesota Statutes of 1927 as Section 991. 

Section 991 was amended by Laws 1933, Chapter 69, so a s to change 
the classification of counties to which it a pplied. 

Chapter 69 was amended by Laws 1939, Chapter 6, so as to make 
it applicable to counties of less than 75,000. 

The expression, "furniture, fixtures, and other property," has been in 
the code since 1905. 

Thus the question presented resolves itsel! into whether or not ballots 
and election supplies which a county auditor is required to procure are 
Hfurniture, fixtures, or other property," within the meaning of Section 
991, as amended. Under the rule of ejusdem generis we think not. 

There is no other statute governing the si tuation. Section 662, Mason's 
Minnesota Statutes of 1927, .is not applicable. It provides that the county 
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board shall annually let by contract the publication of its official proceed­
ings. 

This department in an opinion rendered June 3, 1930, construing Sec· 
tion 662, said: 

"It should be borne in mind that where the statute provides that 
a certain named county officer should provide for the publication of a 
notice, the county board would have no right to dictate to him in what 
paper the publication should be made." 

The opinion expressly held that publication of the delinquent tax list 
was left to the county tres$urer and the county board was without power 
to contract for such publication; also that publishing notice of exipration 
of time for r edemption from tax sales could not be included in a contract 
with the county board, and further that publishing notices in connection 
with the division of land for taxation purposes was a matter for the auditor, 
and not for the board. 

The opinion closed, uWhen these various notices are excluded there 
still remains a considerable quantity of official printing under the direc­
tion of the county board and we believe that by proper advertisement for 
bids a valid contract could be made for the doing of this work during the 
current year!' 

It follows that for our purposes, Section 662 may be disregarded. 

Section 206.76, Election Laws, (601-6 (7) p, the 1940 Supplement) pro­
vides : 

"The auditor of each county shall have printed a sufficient number 
of separate primary election ballots, varied as may be necessary for 
the several districts and wards. • • • Before any printer is awarded 
any contract for printing such ballots he shall be required to furnish 
a good and sufficient bond in such sum as the official awarding such 
contract shall designate, which shall not be less than $1,000, nor more 
than $5,000, conditioned that he will print such ballots in conformity 
with the law and such instructions .••• " 

Clearly it is contemplated that a contract shall be let for the printing 
of the ballots to be used at the primary election. However, there is no re­
quirement that such contracts be publicly let after an advertisement for 
bids. 

In the act relating to counties of more than 75,000 inhabitants (Sec­
tion 998·1, the 1940 Supplement) i t is provided that, uno contract for the 
purchase of supplies, materials or equipment in excess of $600 shall be made 
without first advertising for bids." 

It is to be observed that this phraseology differs from that used in 
Chapter 6, which refers to contract "for the purchase of furniture, fixtures 
or other property." Election ballots and supplies might be deemed, 44 SUp_ 
plies and materials" within the meaning of Section 993~1, supra. They 
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could not be deemed "furniture, fixtures or other property" within the mean­
ing of Section 991, supra. 

There are many practical reasons why a county auditor should not be 
required to solicit bids publicly before awarding a contract fo r printing 
ballots and election supplies. Mistakes in the preparation of the ballot 
might be fatal. It is more important that the ballots be printed accurately 
and speedily than that they be printed by the lowest bidder. It is quite 
likely the legislature gave the auditor considerable latitude in this regard 
for reasons such as this. 

You are, therefore, advised that the county auditor of Lincoln county. 
a county of less than 75,000 inhabitants, is not required to advertise for 
bids for printing the primary election ballots and other election supplies. 
but that he must r equire the printer to whom the contract is awarded to 
give a bond as provided by Section 601-6 (7) p, the 1940 Supplement. 

June 12, 1940. 

108 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

707a-7 

Electric Energy-Necessity for advertising in purchase of-L188S, C145. 
Sec. 51; M1927, 1199. 

Hallock Village Attorney. 

You ask: 

"Is the Council of the Village of Hallock required to advertise for 
bids before executing * *. * a contract for electric energy'!" 

[t appears that t he energy is to be used for the village pumping station 
and for lighting the village streets. You state that Hallock is organized 
under the 1885 village laws. The only provision of the 1885 village laws 
of which I have knowledge which requires any kind of advertising for bids 
is that contained in Laws 1885, Chapter 145, Section lU , which states in part 
that: 

"All contracts for village improvements, except expenditures of 
road and poll tax, shall be let to the lowest responsible bidder, after 
public notice of time and place o~ receiving bids therefor." 

In my opinion the purchase of electricity is a purchase of a commodity, 
and not a contract for village improvements within the meaning of Section 
51. No advertising for bids is r equired. I may say, in passing, that vil­
lages organized under the 1905 act must comply with the provisions of 
Mason's Minnesota Statutes of 1927, Section 1199, which requires that a ll 
contracts involving an expenditure of ,100.00 or more must be let to the 
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lowest r esponsible bidder after public notice of the time and place of receiv­
ing bids. See Casey vs. Telephone Co., 202 Minn. 510. 

You also ask: 

"Is it necessary for the village of Hallock to advertise for filing 
of bids in connection with t he granting of a franch ise to an electric 
light and power company to furnish electric energy to the village and 
to the inhabitants of the village 1" 

It appears that the franchise is not exclusive and does not exceed a 
period of fifteen years. 

This question is also answered in the .negative. I can find no authority 
requiring advertising for bids as a condition precedent to the granting of 
a franchise by the village. 

December 3, 1940. 

109 

EDWARD J. DEVITT, 
Assistant Attorney General. 

707a-16 

Highway projects-Tying of bids on separate projects as one unit. 

McLeod County Attorney. 

You state that the county board advertised for bids on a considerable 
number of road projects. The advertisement contained no p rovisions rela­
tive to tie bids. At the time of the lettings, some of the bids were sub­
mitted purporting to tie up two or three projects. The board disregarded 
the ties and accepted the lowest bid on each project. By doing so, two 
projects out of the three submitted by a single contractor whose purported 
tie bids on three jobs were accepted, the two being the lowest bids, and the 
one rejected not the lowest bid on that project. 

You inquire as to whether the board acted in accordance with their 
au thority in so doing. 

It appears from the f acts as stated in your letter that the board ad­
vertised for bids on a number of ro'ad projects and considered each project 
as a separate or particular unit of work. That at the opening of the bids 
it was discovered that some bids were tied on various units and I take the 
facts to mean that two projects out of three submitted by one contractor 
were taken from a tie bid on the three, which two were the lowest bids , and 
rejected the third of the ti e bids. 

It would appear that the bidder on the combined projects as one unit 
of work was not complying with the advert isement for bids in that he did 
not have a separat e bid in f or each of the several projects and that to 
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accept the bids two of the three bids that were tied together on the three 
projects would be to permit the bidder to untie his bids. 

It is our oPinion that after the bids were opened said bidder should not 
be permitted to change the terms and conditions of his bid as originally 
submitted and that the county board could only accept the bid as made by 
him whjch, as previously stated, appeared to be a tie bid for the three 
projects as onc unit. To untie the bids would amount to a change in the 
terms thereof. See McQuillin on Municipal Corporations, Vol. 3, Section 
1332; City of Chicago V~. Mohr, 74 N. E . 1056, State vs. Board of Com. 
missioners, 11 Neb. 484; 9 N. W. 691; Fairbanks, Morse and Company V S. 

City of North Bend, 94 N. W. 537. 

It further is our opinion that to permit the acceptance of a tie bid is not 
giving an equal chance to all bidders , as they were not aJl bidding on the 
same thing. If the board was to accept tie bids, that should be stated in the 
proposal calling for bids and give each bidder an opportunity to bid on the 
same conditions. 

June 22, 1940. 

110 

HA YES DANSINGBURG, 
Ass istant Attorney General. 

707a·7 

Legal Notices-Personal property tax list-Publication of-Rate of compen­
sation for- M27 § 2073-l. 

Stearns County Attorney. 

You inquire as to whether it is necessary for the county treasurer to 
ask for bids for the publication of the personal property tax list and to 
award the printing to the printer submitting the lowest bid, under Section 
2073-1, Mason's Minnesota Statutes of 1927. Said Section 2073-1 provides 
as follows: 

"The county treasurer of each county in this state which now has 
or hereafter may have, less than 150,000 inhabitants, shall cause to 
be published once between January 1st and February 1st of each year 
in a legal newspaper published in the county that portion of the cur­
rent personal property tax Jist which pertains to personal property 
taxes in cities, villages, towns or assessment districts neares t the place 
where said newspaper is published, so far as practicable, the portion 
of sa id list to be published in the respective newspaper to be fixed and 
designated by the county treasurer. Provided further, that whenever 
and wherever any city or village is s ituated in more than one county, 
that portion of the current personal property tax list which pertains 
to personal property within said city OJ' village, shall be published, so 
far a s practicable, in any legal newspaper published within the cor-
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parate limits of said city or village, and any such publication shall be 
of the same torce and effect as if pubHshed in any legal newspaper 
within the county." • 

This law g ives sole power to the county treasurer to designate th~ 
newspaper or newspapers in which such list shall be published, the only 
restriction being the necessity of apportioning the list where there are 
several newspapers in different localities. The county board has nothing 
to do with the designation of a newspaper or newspapers for this purpose 
and has no control over the expenditure made therefor 80 long as the rate 
therefor does not exceed that fixed by law. The county board cannot, by 
undertaking to call for bids and des ignating newspapers for the publication 
of the personal property tax Ji st, divest the county treasurer of the author­
ity that the statute gives him. 

The fee to be paid for legal publications is prescribed by the legisla­
ture and the statute makes the contract with respect to the rate of com­
pensation effective in the absence of an express contract therefor. 

We know of nothing in the law requiring the county treasurer to caB 
for bids for the publication of the personal property tax Hst. 

HAYES DANSINGBURG. 
Assistant Attorney General. 

December 29, 1939. 

111 
Parking Meters-Necessity for advertising under city charter. 

City Attorney, Stillwater. 

421 •• 10 

You ask as to the necessity of the city council advertising for bids in 
the purchase of parking meters. 

A nationally known parking meter company has made a proposal to 
the city contemplating the installation of parking meters in Stillwater with­
out any cost or obligation to the city except that when the meters have 
taken in a sum of money, 60% at which is sufficient t o pay the agreed 
purchase price of the meters, the 60% is to be turned over to the com­
pany and title to the machines vested in the city of &tillwater. During 
such time, 40% of the income from the parking meters is the sale profit 
of the city. All cost of installation of the machines is to be borne by the 
seller, the city having the right at any time before ' said machines are paid 
for to order them taken from the streets. In such event the city still re­
tains the 40% of the income from the machines from date of installation 
until time of removal. 

Under the plan it would be the responsibility of the city to prohibit 
overtime parking by ordinance or otherwise. The amount to be paid as 
purchase price of the machines is much in excess of (the charter limita­
tion of) $500.00. The city does not take any money from its own treasury 
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to pay for the machines, this being done solely from the income from the 
machines. 

Your charter, Article XIII, Section 272, provides that all contracts for 
commodities, or services to be furnished to or performed for the city, involv­
ing an expenditure of more than $500.00, must be made according to a pro­
cedure set up in the charter. The words "commodities" and uservice" as 
used in Section 272 are defined as including all labor, materials or other 
property, and all lighting and other service, and 811 local or public improve­
ments. The word "contract" as used in Section 272 is to be construed 88 

including every agreement, in writing or otherwise, by which any com­
modities, labor or service a re to be furnished to or done for the city, and 
every transaction whereby an expenditure is made or incurred on the part 
of the city. 

Sections 273, 274, 275 and 276 set up certain procedures which are to be 
followed in the letting of contracts. Section 277 provides, in part, that 
after plans, specifications and the proposed contract have been filed, or 
when the council has determined to proceed with any improvement, and Ii 

public hearing has been had : 

"The Council shall direct the City Clerk to advertise for bids for 
doing or furni shing said commodi ties, labor or service in accordance 
with such contract, plans 01' specifications. Such advertisement shall be 
published in the offic ial paper and in such other manner as the Coun­
cil may direct. All advertisements f or bids shall clearly state that such 
bids are to be received and opened a nd read, at a public meeting of the 
Council, in the Council Chamber, upon a certain day and hour, and in 
said advertisements there shall be reserved the right of the City to 
reject any and all bids." 
In subsequent sections of Article XIII, Sections 278 to 292, specific pro­

cedure is set up for the acceptance of bids, the execution of contracts, con­
ditions thereof, bonds and other pertinent matters. Section 292 provides: 

If Any contract made in violation of the provisions of this article 
shall be absolutely void, and any money paid on account of such con­
t ract by the City, may be recovered by the City, without restitution 
of the property or the benefits received or obtained by the City there­
under." 
As you indicate in your letter, the charter framers perhaps did not 

contemplate the k ind of contract now sought t o be made when they drafted 
Article XIII of your charter. However that may be, the words of the 
charter are specific in including all contracts for commodities or services 
to be furnished or performed for the city. No exception is made for cases 
such as this where the entire purchase price is paid for from income from 
the commodity purchased. I do not think there is any doubt but that the 
contemplat ed purchase is a purchase of commodities within the meaning 
of the charter definition, and that your city must comply with the provisions 
of Article XIII in the purchase thereof. 

November 19, 1940. 

EDWARD J. DEVITT. 
Assistant Attorney General. 

707a-4 



156 MUNICIPALITIES 

112 
Rental of equipment-Court House improvements-M27, § 658-M40. § 991. 

Winona County Attorney. 

Your first question states that the county has properly advertised for 
the submission of bids relative to the making of certain improvements to 
the court house; that the bids were opened at the time and place specified 
in the advertisement; that a vote was taken concerning the bids and the 
lowest bid received two votes , two board members prescnt not voting and 
the fifth member of the board being absent. You furth er state the bids 
were not rejected and inquire if the board can cons ider these bids at its next 
regular meeting without advertising. 

Section 658, Mason's Minnesota Statutes of 1927, states: 

"* • • A majority sha ll constitute a quol'um, and no ~usiness shall 
be done unless voted for by a majority of the whole board, * * *," 

It is apparent that a majority of the board did not vole on this proposi­
tion, a nd hence a motion to accept the bid did not carry . 

It would seem that the county boaI'd has a reasonable time within 
which to accept these bids without readvertising. What is a reasonable time 
is a question of fact, upon which thi s office cannot pass. If the board has 
reason to believe that if new bids were called for a lowe r pr ice would result 
due to some in tervening cause or factor since the original bids were called 
for, they should reject the previous bids and readvertise, In the absence of 
such facts it is the opinion of this office that in this case it is not necessary 
to readverti se for bids. 

Your second question assumes tha t the county board has rented a rock 
crusher for one month for $450 and that the freight on said rock crusher 
is $100. You then inquire if such ren tal is in violation of Section 991 of 
Mason's 1940 Minnesota Supplement. 

It is our opinion that the cost of the rental of the rock crusher is $550. 
$450 thereof being fo r rent al and $100 thereof being the expense of shipping, 
which is still a part of the rental agreement, and under which agreement 
the lessor is to furni sh the crusher at the point it is to be placed in opera­
tion. Consequently we believe bids should be called for t o comply with Sec­
tion 991 of Mason's 1940 Minnesota Supplement, 

May 6, 1940. 

HAYES DANSINGBURG, 
Assistant Attorney General. 

707a-7 
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CONTRACTS 

113 
Officers-Interest in-Charter provisions-M27 § 10305. 

City Attorney, Le Sueur. 

You make reference to the case of Mares v. Janutka, 196 Minn. 87, 264 
N. W. 222. You state further that Le Sueur is a fourth class city operating 
under the provisions of Chapter 45 of the Special Laws of 1891 and that the 
charter of your city provides that officers should not be interested in con­
tracts with the city. You then ask: 

<lDoes the case of Mares v. J anutka hold that in spite of charter 
prohibition city officer s can be interested in contracts with the city?" 

Your question is answered in the negative. Regardless of the decision, 
I believe that your charter provisions, as well as the provis ions of Section 
10305 of Mason's Minnesota Statutes of 1927 which affixes criminal liability 
for the making of such contracts, are just as effect ive now as beCore. By 
no means does the Mares case authorize city officers to enter into mer­
chandise contracts with the city and recover payment thereon. The case 
merely brings municipal corporations into the same class ification as private 
corporations with reference to their liability for paying the reasonable value 
for merchandise used by such municipa l corporation. I believe the court 
takes cognizance of the argument you present at the bottom of page 91 
(in the State report of the case ), and the court says : 

"PlaintitTs' argument to the effect that permitting recovery here is 
a roundabout way of upholding an invalid contract, thereby enabling 
a municipality to do indirectly that which it cannot do directly, is force­
ful. But that very argument was fully considered in First Nat. Bank 
v. Village of Goodhue, 120 Minn. 362, 366, 139 N. W. 599, 601, 43 L. R. A. 
(N. S.) 84, where this court said : 

.. 'We are unable to assign a good reason for differentiating be­
tween the private and the municipal corporations as respects the rule 
of justice and common honesty. The private corporation in a case of 
this kind would not be heard to dispute its liability, nor should a pub­
lic corporation be permitted to do so where, a s in the case at bar, there 
is no ques tion of fraud or collusion, and no concerted purpose between 
the village officers and plaintiff intentionally to evade or vio late the 
law.' )I 

The matter is quite cl ear after reading the summation of the different 
citations contained on page 92 of the Minnesota Report. 

1 am therefore definitely of the opinion that Mares v. Janutka does not 
authorize a city officer to sell merchandise to the city. The provisions of 
your charter and the cl'iminal statute (Sec. 10305) are still effective. 

May 18, 1939. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

90e-5 



158 MUNICIPALITIES 

114 
Officen-Interest in Depositories-County Treasurer, director of bank where­

in county funds are deposited-M27, §§ 778, 990, and 10305. 

Wright County Attorney. 

You ask for an opinion on the following question: 

"Can a county treasurer act as director of a National Bank in his 
county wherein the county deposits funds?" 

We answer this in the affirmative for the following reasons. The 
county treasurer has no voice in designating depositories. This is done by 
the county board of audit, conisting of the chairman of the board, clerk of 
court and county auditor. Depository bonds are approved' by the board of 
county commissioners. 

This brings such members of the board of county commissioners and 
aforementioned officers within the prohibitions of sections 778, 990 and 
10305 of Mason's Minnesota Statutes, 1927. 

However, the case of County of Marshall v. Frederik Bakke, 182 Minn. 
10,234 N. W. 1, seems to express a holding that the county treasurer is not 
within the provisions of those sections, as relates to depository banks, for 
the reasons stated in the following portion of the opinion: 

" In t he case at bar, after the designation of the bank as deposi­
tory and the approval of the depository bond, with neither of which 
acts the county treasurer had a ny part, he was under the law required 
to deposit county funds in the bank i and hence his making such deposits 
were nei ther unlawful nor could the same be said to be his voluntary 
acts subjecting him to the penalties of § 990. We cannot adopt a con­
struction of th is section so that when a depository contract is made 
between a county and a bank by the designated authorities pursuant to 
the statutes such contract is to be held void if perchance some clerk 
or deputy of a county official, or a county official who has had nothing 
to do with the .making or approval of the contract, happens to own 
a share of stock in the bank," 

July 21 , 1939. 

115 

M. TEDD EVANS, 
Assistant Attorney General. 

90b·2 

Officers-Interest in-Insurance--Sale of to city by treasurer-M40, § 10305. 
City Attorney, Northfield. 

You quote Section 15, Chapter III, ,of your home rule charter read­
ing: 

"No officer elected or appointed to office under the provisions of 
this charter, shall be a party to, or interested in, any contract in which 
the ,city is interested made while such officer is holding officej" 
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and you state that your city treasurer is agent for a fire insurance com­
pany which issued a policy on a city building prior to the time the treas­
urer assumed office, and that the policy has been rewritten from time to 
time to the present. You ask whether or not the prohibition cited applfes 
to a renewal of the policy at this time and in this connection add that if 
there is a renewal the treasurer, a s agent, will receive the usual commission. 

In addition to your charter provision, Section 10305, Mason's 1940 Min­
nesota Supplement. must also be considered. Briefly, it prevents any public 
officer from voluntarily becoming interested directly or indirectly in any 
contract with the political subdivision he serves. 

This office has held uniformly over a period of years that a village clerk 
while holding office may not write insurance for a village (opinion August 
5,1920); also that a council member is under the same prohibition (opinions 
April 2, 1913, and June 14, 1917). Quoting from an unofficial opinion of 
July 20, 1939, 

"We have held on numerous occasions that municipal judges, city 
clerks, village treasurers, city attorneys, aldermen and other public 
officials could not sell insurance or surety bonds to the city or village 
during the time they held public office. We have even held that city 
officials may not sell contractors' bonds to a contract firm which had 
secured a contract for the construction of a city building. All of these 
cases, however, were instances in which the public officials received a 
commission from the sale of insurance or bonds, or where they shared 
in the profits of the agency making the sale." 

According to your statement, the city treasurer shares in the commis­
sion on a renewal of this policy. It follows that if the policy is renew.ed, 
the treasurer is technically interested in a contract with the village. In our 
opinion, under such circumstances, there is a violation both of your charter 
provision and of the state law referred to. 

March 19, 1940. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

90e-3 

Note: See Laws 1941, C. 228, as to school boards and cooperatives. 

116 
Officers-Interest in-Insurance-School property-M27 § 3006, 990, M40, 

§ 10306. 

City Attorney, Rochester. 

You ask for an opinion on the following: 

"I would like an opinion as to the legal right of the Board of Edu­
cation to contract with the agent of an insurance company for insur­
ance in connection with school property, which agent is an alderman 
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of said city and as such city official would necessarily be entering into 
a contract with the school board for such insurance. 

"May I refer you to Section 10305, Mason's 1940 Minnesota Sup­
plement, and to the city charter of Rochester, Section 25, and Chap­
ter 10." 

We have read Section 25 and Chapter 10 of your city charter and are 
unable to find anything therein that would give the city council any authority 
over the school board in the matter of making contracts. Since Roches ter 
is a special school district and since Chapter 10 of the charter requires 
the city council to approve certain tax levies made by the school district, 
the question is not entirely f ree from doubt. But otherwise the school board 
is independent of the city council , and since said contracts do not depend 
in any way upon the city council for ratification or approval, we are of the 
opinion that Section 10305 does not apply to a member of the city council 
so as to prevent him from selling insurance, as an agent, to the school dis­
trict. See Marshall v. Bakke, 182 Minn. 10, 234 N. W. 1. 

There are some art icles which a city officer, state or county officer or 
school officer cannot sell to a school di strict, to-wit, "books, apparatus or 
furniture, used, or to be used, in any school with which he is connected." 
See Section 3006, Mason's Minnesota Statutes of 1927. 

We are therefore unabl e to see anything illegal in the transaction you 
suggest. 

Section 990, Mason's Minnesota Statutes of 1927, places further restric­
tions upon county officers, but this, of course, does not apply to your situa­
tion. 

August 25, 1940. 

117 

M. TEDD EVANS, 
Assistant Attorney General. 

90c-5 

Officers-Interested in-Relief orders-Issued by member of council-M38 
§ 10305. 

Swift County Attorney. 

You state and ask: 

"Under section 10305 I would like your OplnIOn as to whether or 
not this section is violated in the f onowing cases in a County operating 
under the Township system of relief: 

"1. Village Council members issue reli ef orders for groceries with 
instructions that they will only be honored at a store operating by a 
member of the Council. 
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"2. A member of the Council takes part in issuing relief orders 
and honors the relief orders in his store at the customary retail price. 

"Would your answer be otherwise if such a storekeeper only 
charged the wholesale price and received no profit from filling such 

orders 1" 

Section 10305, Mason's 1938 Supplement, provides as follows: 

41Every public officer who shall be authorized to sell or lease any 

property, to make any contract in his official capacity, or to take part in 
making any such sale, lease, or contract, and every employee of such 
officer, who shall voluntarily become interested individually in such 
sale, lease, or contract, directly or indirectly. shall be guilty of a g ross 
misdemeanor: provided, however, that any village or city council, town 
board, or school board, of any town, village or city of the fourth class. 
otherwise baving authority to designate depositary for village, city, 
town or school dis trict funds, of any town, village, or city of the fourth 
class, may designate a bank in which a member of such board is in­
terested as a deposi tary for village, "city, town or school funds of any 
town, village or city of the fourth class by a two-thirds vote of such 
board." 

I am of the opinion that the section is violated under the facts set out 
in questions 1 and 2. 

Our answer would not necessarily be otherwise if the storekeeper 
charged the wholesale price and received no profit from filling such orders. 
The statute is directed against any public officer becoming "interes ted" in 
any such contract. It is possible that a public officer could be "interested" 
in such a contract and at the same time not make an immediate money 
profit therefrom. The fact that the storekeeper charged only the whole­
sale price would not justify us in necessarily concluding that he was not 
interested in the contract. His interest therein might arise by virtue of the 
fact he was thereby able to dispose of surplus stock, increase his sales rec­
ord, increase the number of his customers, enhance his prestige in the 
community, or incur the favor of the customer so that he might profit in 
some future sale. 

The statute should not be construed too technically but neither should 
it be limited to cases of only money profits. Each case requires its own 
detennination. There is no hard and fast rule to govern all s ituations. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

October 27, 1939. 90a 
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BONDS 

118 
Issuance of excess of -Charter limitations--Excluding outstanding bonds 

under facts stated-Sewage disposal plant-L3S, C341. 

City Attorney. South St. Paul. 

You statc your charter provides: 

UNo bond shall be issued by the city of South St. Paul, or under its 
authority, if by such issue the aggregate outstanding bonded indebted­
ncss of such city shall be made to exceed ten (10) per cent of t he 
assessed valuation of the taxable property of s uch city according to 
the last preceding assessment for the purpose of taxation; ••• ," 

You add that pursuant to Laws 1933, Chapter 341, the city of South 
St. Paul, a city of the third class, issued bonds for the cost of a sewage dis­
posal plant under the provisions of section IS~a of said law, which section 
authorizes the issuance and sale of such bonds without a vote of the elec­
tors and outside of any limitation established upon the amount of bonds 
that may be issued by s uch municipality. 

You further s tate that t he city of South St. Paul now des ires to issue 
bonds f or the cons truction of a trunk sewer, and that if the bonds issued 
and sold for the sewage disposal plant are to be taken into consideration in 
arriving at the limitation of the 10% of the assessed value as set forth in 
chapter 9, section 4 of the city charter, the issuance and sale of the pro~ 
posed bonds will exceed such limitation and hence he unauthorized. 

You inquire if, in arriving at the outstanding bonded indebtedness of 
such city to determine whether or not the present outstanding bonded in­
debtedness and the contemplated bonds to be issued for the construction of 
such trunk sewer s hall exceed ten per cent of the assessed valuation of the 
taxable property of such city according to t he last preceding a ssessment for 
the purpose of taxation, it is necessary to take into consideration the 
$600,000 bond issue for the sewage disposal plant. 

We can find no statutory or charter provision a110wing the issuance of 
bonds in excess of ten per cent of the assessed valuation of the taxable 
property of your city which authorizes the exclusion of the sewage disposal 
bonds in arriving at such ten per cent. Hence, it would appear that the city 
has no authority to issue such bonds by excluding the $600,000 sewage dis­
posal plant bond issue in arriving at such indebtedness. 

On the other hand, if the sewer construction anticipated could be con­
sidered an integral part of the sewage disposal plant, then it would be our 
opinion that section IS-a , chapter 341, Laws 1933, would be authority for 
issuing the same irrespective of the limitation found in chapter 9, section 4 
of your city charter. This is a ques tion of fact upon which this office cannot 
pass. 
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Section 18-8 states in part that the state board of health is authorized 
and empowered t o establish rules and regulations f or the treatment of sew~ 
age and industrial waste that is gross ly polluting a watercourse common to 
a sanitary district. If the s tate board of health should direct a construction 
of the trunk sewers anticipated to be built it would follow that the construc­
tion of such sewer would be covered by chapter 341, Laws 1933, and hence 
bonds could be issued therefor irrespective of any charter limitation under 
the authority granted in section 18-a. 

September 13, 1940. 

119 

HAYES DANSINGBURG, 
Ass istant Attorney General. 

36c-8 

Issuance-For repair of waterworks system-M27, §§ 1935, 1938, 1938-3, 
1938-4, 1941, 1942, 1943, et seq., 1959, et seq. 

Village Attorney, Monticello. 

You ask as to the authority of the village of Monticello to issue bonds 
to defray the cost of two new water tanks. 

Bonds can only be issued in an amount which, with existing obligations, 
will not exceed the net indebted hess of the village as fixed by law. Mason's 
Minnesota Statutes of 1927, Section 1942. For method of computing the net 
indebtedness, see Mason's Minnesota Statutes of 1927, Sections 1935, 1938, 
1938-3 and 1938-4. 

A five-eighths vote is required. Mason's Minnesota Statutes of 1927, 
Section 1941. 

For an informative article on municipal bond procedure in Minnesota, 
see 20 Minnesota Law Review 583. 

Procedure for the sale of bonds is contained in Mason's Minnesota Stat­
utes of 1927. Section 1943, et seq. 

A separate and distinct procedure for issuance and sale of bonds to the 
State Board of Investment is contained in Mason's Minnesota Statutes of 
1927, Section 1959. 

It is permissible to use money now in your water fund for the purpose 
of buying these tanks or assisting in the purchase thereof. 

August 22, 1940. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

44b-17 
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120 
Sale-By popular subscription-Form of notice--M40, § 1944-1, 1..35, C121. 

Cottonwood County Attorney. 

You s tate that Jeffers, a village of 600 population, organized under the 
Laws of 1885, voted at a special election to issue bonds to the amount of 
$6,000.00 in payment of a proposed community hall . Also, it is planned to 
sell these bonds by popular subscription as authorized by Laws 1935, Chapter 
121 (Mason's 1940 Minnesota Supplement, Section 1944-1). 

If the council wishes to sell these bonds by popular subscription, it 
should proceed under Section 1944-1, Mason's 1940 Minnesota Supplement, 
giving one published notice of public sale ten days prior thereto. A notice in 
the following form would, in our opinion, be sufficient. 

NOTICE OF PUBLIC SALE OF BONDS 
OF VILLAGE OF JEFFERS 

Notice is hereby given pursuant to the 1940 Supplement to Mason's 
Minnesota Statutes of 1927, Sect ion 1944·1. that at .. ... 0'c1ock in 
the .......... ...... noon of ............................. ....... , 1940, at ....... ...... ........... ........... ..... , 
in the village of Jeffers, State of Minnesota, subscriptions to an issue 
of $6,000.00 of bonds of the village of Jeffers, Minnesota, bearing date 
and in the denominations and maturing and bearing interest as indi· 
cated: 

Date Denomination Maturity Rate of Interest 

will be received from the general public in accordance with a resolution 
duly adopted by the city council dated ............. ..... ... ...... ... ...... , 1940, and on 
:file in the office of the village r ecorder of said city and available for in· 
spection. 

Dated at J effers, Minnesota. th is ............... day of ......... ...... ..... ..............• 
1940. 

Village President. 
Attest: 

Village Recorder. 

It may be you will wish to insert other provisions in this notice, par­
ticularly those provis ions which would promote sales. The important thing 
is that the notice be published the proper length of time and that prospec­
tive buyers have made available to them all information they desire about 
the bonds. 

ROLLIN L. SMITH. 
Special Assistant Attorney General. 

August 22. 1940. 44a 
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CHARTER COMMISSION 

121 
Charter Commission-Submission of original charter more than six months 

after appointment of commiss ion- M27. § 1271, Cons., Art. IV, § 6. 

Village Attorney, St. Louis Park. 

You state t hat on June 9, 1939, the District Court of Hennepin Cou nty 
obtained a charter commission for the village of St. Louis Park, as provided 
by Article IV, Sect ion 6 of the State Constitution, and Section 1271, Ma­
son's Minnesota Statutes of 1927. All the members appointed qua lified 
promptly after appointment and commenced the work of drafting a charter. 
No charter, however, was s ubmitted to the village un til May, 1940. During 
the winter of 1940 the court appoin ted t wo additional members of t he com­
miss ion to fi ll the vacancies caused by the death of one member and the res · 
ignation of the other. 

You inquire whether 0 1' not the proposed charte r is valid in view of the 
fact that it was not su bmitted within the s ix months' period after the ap· 
pointment of the commission. as required by Article IV, Section 6 of the 
State Constitution, and Section 1271, Mason's Minnesota Statu tes of 1927. 

This question has given us considenlblc d ifficulty, a nd after r eading the 
cases it is our opinion that the s uggestion made by you, to secure a dec1ara· 
tory judg ment or some other j udicial deter mination of the question, would 
be proper. This is in accordance wit h the customnry recommendation of this 
office in simila r cases. 

The cases generally a rc more or Jess divided. One line of cases holds 
to the effect that where the statute s peci fi cs the time at or within which an 
act is to be done, it is usuall y held to be directory, u nless time is of the 
essence of the thing to be done, or the language of the nct shows that the 
des ignation of the time was in tended as a limitation of the power or right. 
See Burkley v. City of Omaha, 92 Neb. 803, 167 N. Vl. 72; State ex reI. Kobes 
v. Grimm, 11 5 Pac. 230, 212 N. W. 437; Mead v. J as per County, 322 Mo. 1191 , 
18 S. W. (2d) 464; State ex r eI. Inf. Gentry v. Lommar, 316 Mo. 721, 291 S. 
W. 457; Sheldon v. Sheldon, 134 At. 904, 100 Equity 24; State ex reI. Huff 
v. Graves, 13 N. E. (2d) 599, 277 N. Y. 115, revers ing 293 N. Y. S. 59; 
Brenner v. Bruckman, 3 N. Y. S. (2d) 265; Nekowski v. Newman, 136 S. W . 
(2d ) 808 ; State v. Industrial Commiss ion, 289 N. W . 769. 

On the other hand there are some cases holding that t he statute c1early 
directing time for doing a particu la r act is not director y. State Highway 
Commiss ioner of New J er sey v. Repole , 1368-464, ttl N. J. L. 462; Petition 
of Fayette County Comm issioner , 137 A t . 237, 289 Pac. 200. 

F or a general di scussion of Minnesota law see Rambeck v. LaBree, 156 
Minn. 310, which sets up t he general rule in Minnesota , and Hedq uis t v . 
Sundquist and Co., 178 Minn. 524 . 

Except for the language in the case of Stute ex reI. Lowe v. Barlow, 
129 Minn. 181, we would f eel that the s tatute in quest ion could be cons id-
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ered as directory. While this case docs not decide this question, apparently 
the court had some doubt as to it in view of the fact they did not comment 
upon it. 

It is to be noted, although there may be no connection between the two, 
that Section 1299, Mason's Minnesota Statutes of 1927, waives the six 
months' requirement where there is in existence a home rule charter which 
is to be amended or a new charter submitted to replace such original. This 
could lead to the conc1usion that the legislatu re set a definjte period within 
which t he board of freeholders should present the original charter to the 
chief magistrate , and once the original charter was adopted there was not 
a necess ity of a definite s ix months' per iod in the case of an amendment or 
the submission of a new charter to replace t he old. However, as stated, 
we believe your suggestion of getting a judicial determInation of this ques­
tion highly proper. 

Ju ly 25, 1940. 

DRAINAGE 

122 

HAYES DANSINGBURG, 
Assistant Attorney General. 

58i 

Ditchcs--Right to clean out outlet in foreign state--L. 1925, C. 415, § 88. 

Martin County Attorney. 

You s tate: 

Judicial drainage ditch No. 10 lies wholly within Martin county. A 
number of t he property owners affected by this ditch and who were assessed 
for benefits at the time the ditch was constructed, have petitioned the county 
board to have this ditch repaired, which repa ir ing docs not contemplate 
improvement except to restore a part of the ditch, as nearly as producible, 
to the same condition as when orig inally constructed sometime ago. The 
cost of this repair work will not exceed thirty per cent of the origjnal cost 
of construction of s uch ditch. The water from this ditch empties into a 
water course running into t he state of Iowa, and eventually empties into 
some lake. To obtain results and make the ditch effective, it will be neces­
sary to deepen the water course for a distance of something like one mile 
to the state of Iowa. The people in the state of Iowa are not interested in 
deepening the water course in their s tate for the reason it does not benefit 
them in any way. They probably would have no objection to having the 
water course deepened if they could have it done without expense to them. 
Practically all the expense incurred in connection with the repair of the 
ditch will have to be raised by an assessment against the property affected 
by the ditch when originally constructed. 
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You inquire if Martin county would have authority to expend any 
money in deepening and widening this water course in the state of Iowa, 
thus enabling t he judicia l ditch in your county to properly function, said 
ditch not be ing able to properly functi on without deepening the water 
course in the state of Iowa. 

You call to our attent ion sections 6840-85 and 6840-88, Mason's Minne­
sota Statutes of 1927, which is chapter 415, Session Laws of 1925. It is our 
opinion that section 85 of chapter 415 docs not apply in this case because 
the ditch has already been established for some time and that said sect ion 
85 is only applicable in the original establishment of such ditch. You will 
note that subsection (b) of section 85 provides that in the final order estab­
lis hing said drainage system, the jobs of deepening and constructing this 
drainage system shall not be advertised, let or sold until such purchase 
of the needed right-oI-way in such adjoining st ate has been in all things 
completed. 

It is our opinIon that section 88, chapter 415, Laws 1925, g ives any 
county in this s tate which has a drainage system extending into an adjoin­
ing state authority to join with the board or tribunal of such adjoining 
state and enter into a joint contract with such board or tribunal f or widen­
ing, deepening, straightening, changing or r epairing any drainage system 
extending into such adjoining state. Said Section provides that each muni­
cipal subdivision is to pay such portion of the cost and expense as they 
agree upon, and in case benefits of the land in adjoining state a r e not 
sufficient to pay cost of construction, then s uch board or court in t his state 
is g iven authority to contribute sufficient funds to the political subdivis ion 
of the other state- for that political subdivis ion to do this work in question. 

It is apparent that a mistake was made in the last sentence of sec­
tion 88, in that as it now reads this section gives a county board or court 
in thi s state authority to authorize and direct t he proper count y or counties 
of such drainage system in such adjoining state to cont ribute fund s to com­
plete the cons truction, e tc., in such adjoining state. It then goes on providing 
that, before this shall be done, it must appear that such work will benefit 
the lands in this state sufficiently to warrant such contribution. In other 
words, it clearly was the intention of t he legislature t o authorize one 
county in thi s s tate to contribute to t he proper municipa l subdivision in 
another state so that such polit ical subdivision iii the adjoining s tate may 
go ahead and do this work. 

We know of no authority whereby Martin county could do such work 
in Iowa if legal proceedings were necessar y, except as provided in section 
88, chapter 415, Laws 1925, which did not appear to be applicable. 

Assuming t hat it will not be necessary t o take any legal proceedings 
in the state of Iowa, such as those necessar y in connection with obta ining 
the rig ht from the property owners to do s uch work, and that there is no 
objection by the proper officials in the state of Iowa to the widening of this 
stream, and if the widening of t he stream as an outlet is an essential 
feature of your drainage sys tem and necessary · to make the Minnesota 
system work, and you can further justif y t he assessment to the Minnesota 
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property for all of the benefits, we can see no objection to Martin county 
doing such work under these conditions. 

I might add that the ques tion is not free from doubt, and the final 
nnalys is may be II ques tion that would have to be decided by the court if 
contested. However, under the conditions above s tated, we are of the opinion 
that it would be poss ible to do this work as an incident to the necessary 
functioning of your drainage ditch. 

September 5, 1940. 

FIRE DEPARTMENT 

123 

HA YES DANSINGBURG, 
Assistant A t torney General. 

160c 

Service-A ut hori ty to contract for out of t he city limils-Workmen's Com· 
pensation Law-Coveragc or-City fire men fighting fire in \Viscons in­
L. 29, C. 232, § I. 

State Fire Marshal. 

You ask: 

H* •• if the fire department of the c ity of Winona may, pUl'suant 
to direction of the city council fire committee, res pond to calls in the 
neighboring state of W iscons in, and if in so doing the firemen would be 
entitled to the benefits of the (Workmen's ) compensation act." 
Your ques tion is answered in the affirmative. 

Laws 1929, Chapter 232, Section 1, authorizes the city council , or 
other municipal body having control of the fire department, to direct its 
fire department to tend and serve fires outs ide the limits of the municipality, 
e ither within or without t he state. Section 2 of the act authorizes the 
municipality to contract for the compensation to be paid. Section 3 of the 
net provides that all municipal firem en attending and serving fires outside 
the limits of the municipality "s hall be cons idered as serving in their 
regular Hne of duty as fully a s if they were serving within the 1imits of 
their own municipality." 

Firemen serving within their own municipalities are entitled to the 
benefits of the workmen's compensation act. 

You are therefore advised that employes of the Winona fire department 
are entitled to the benefits of the workmen's compensation act when serving 
at fires in the s ta te of Wiscons in. 

January 18, 1940. 

EDWARD J . DEVITT, 
Assistant Attorney Genera l. 

688. 
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124 
Civil Service-Sever a l inqui ri es a nswered-M40 §§ 1933-23 to 1933·41; 1933-

48 to 1933-63 (d). 

St. Louis Park Village Attorney. 

Your severa l questions with reference to the firemen's nnd the police­
men's civil service acts are res tated and answered seriatim : 

"(1) What is the r espective jurisdiction of the department head 
and the Council and the civ il service commiss ion over di scipline and 
discharge? 

"(a) May the commission by rule permit the filing of charges 
by the mayor or a member of the counci l? 

"(b) What authority docs the commission have over suspen­
sions f or not longer than 60 days ?" 

The provis ions of the police civil service law and the provisions of the 
firemen 's civil se rvice law are ve ry much the samc. The firemen's civil 
se rvice law is now contained in Mason's 1940 Minnesota Supplement, Sec­
tions 1933-23 to 1933-41, inclus ive. The police civil service law is conta ined 
in Mason's 1940 Mimlesota Supplement, Sections 1933-48 to 1933-63 (d), 
inclusivc. Citations which follow are in each case to Mason's 1940 Minne­
sota Supplement. Where two sta tutes are ci ted, the lower numbered citation 
refers to the firemen's civil service law and the hig her numbered citation 
r ef ers to the police civil service law. 

(a) The statute authorizes the filing of charges "by a superior officer 
or by any member of the commiss ion." (1933-35; 1933 -58) In those cases 
where, by charter or statute , the· mayor is the head of the police or fire 
department, he would be authorized to fil e charges since he is "a superior 
officer." There is no provision authorizing the commission to promulgate 
a ru le permi tting the filing of charges by a member of the counci1. 

(b) The commission, by statute, is g iven authority over the suspen­
s ion of employees for periods not longer than 60 days (1933-29; 1933-52); 
and is to provide for such suspension by rule (1933-30 (i); 1933-53 (i) ). 
A superior officer al so has the authority to suspend a subordinate f or a 
reasonable period not exceeding 60 days for the purpose of discipline or 
pending the investigation of charges. (1933-31; 1933-54) 

"(2) To what extent maya civil service commission established 
under statute be supplanted by home rule charter? 

"(a) May the charter substitute a comprehensive civi1 service 
system . for a ll departments, including fire and police, where fire and 
police commiss ions already exist? 

"(b) May the charter provide for t he combining of police and fire 
commissions which have been previously established under statute? 
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U(c) May the charter abo lish ex ist ing commissions if it provides 
no other formal merit sys tem as a subs titute? " 

(a) Your question then is one of determining whether or not the 
establishment of a civil service system in a municipality is a matter of 
local concern within the scope and power of t he mun icipali ty to regulate, 
or if the passage of an enabling act by t he legislature authorizing the 

creation of civi l service commissions in all municipalities of t he state, except 

cities of the firs t class, may be interpreted as the establis hment of a legis­
lative policy requiring uniform civi l service commissions established under 
the general laws. 

As a general ru le, home rule charters ruby embrace any subject 
relating to the orderly conduct of municipal affairs, and may properly 
include such subjects as the r ight of eminent domain in laying out and 
improving streets, the presentation and allowance of claims, the terms of 
contractors' bonds, vacation of streets, liabili ty for defective str eets and 
sidewalks, the government of city schools and libraries, and the licensing 
and regu lating of employment. Dunnell's Digest, Sect ion 6538. It is well 
established that home rule charters must be in harmony with and subject 
to t he constitution and laws of the state. Such charters may not contravene 
the public policy of the state as declared in its general laws. The r ule 
is stated in Dunnell 's Digest, Section 6539, that : 

" ••• The provis ions of home rule charter s upon a ll subjects 
proper for municipnl r egulation prevai l over the genera] statutes 
r elating to the same subject-matter, except in those cases where the 
charter contravenes t he public policy of the state, as declared by t he 
general laws, and in those ins tances where the legisla tu re expressly 
declares that a general law shall preva il , or a purpose that it shall 
so prevail appears by fair implication, taking into consideration the 
subject and the general natur e of the charter and genera l statutory 
provis ions . ..... 

In t his instance the legis lature has not expressly declared that the 
general civil se rvice laws s hall prevail over civil service systems established 
by charter. On the other hand, ther e are many arguments which by f air 
implication would lead us to the conclusion that the legis lature in pass ing 
enabli ng ncts authorizing the crea tion of civil service commissions in most 
of the mun icipalities of the state has declared a public policy contemplating 
the ex.i stence of a uniform pol ice system and a uni form firemen's system 
throughout the sta te. The enforcement of laws and the putting out of fires 
are undoubtedly matter s of state concern as welI as of local concern. 1 
can find no precedent, e ither in Minnesota or in any other states, which 
would sustain a defin ite answer to t hi s question. However, we are inclined to 
t he view that if the charter provides a comprehensive c ivil service system, 
including the fire and police departments, which is substantially com­
parable to the systems now a ut horized to be cr eated by the statutes, that 
the state public policy expressed in those statutes will be satis fied. Your 
question, as above expla ined, is answered in the affirmative, but this does 
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not obviate the necess ity of complying with t he statutes (1933-40; 1933-63 
(b) ) as t o discontinuance. 

(b) Yes. See answer to (2) (a) supra. 

(c) No. 

41 (3) May the council provide that the firemen's civil service 
commission act also as the police civil service commiss ion? " 

The answer to this question is doubtful. We answer it in the negative. 
This office has previously held that it could not be done. 1934 Reports of 
the Attorney General, opin ion 76. It is to be noted that the fi r emen's civ il 
service law provides that: 

" Whenever a ny cit y or village has a civil service commission, the 
council may provide that such commiss ion be vested with the powers 
and duties of t he police civil service commiss ion, as se t forth herein," 
( 1933-63) 

This police civil se rvice act was enacted in the same session of the legisla­
ture as t he firemen's civ il service act, but at a later date (Apri l 23, 1929). 
What is the sign ificance of thi s sec tion? Did it mean (when using the term 
"civil service commiss ion") the firemen's c ivil service commiss ion, which 
was authorized to be created by Laws 1929, Chapter 57, passed March 11 , 
1929? Or did it mean to upply t o Laws 1917, Chapte r 358, which law 
author izes the cr eation of a civ il ser vice commiss ion upon vote of the 
electors in c ities of t he fourth class? It is urged that there is no other 
law uuthorizing the creation of a civil scr vice commiss ion in a village except 
the firemen's civil service luw, and t hat, therefore, t he legislature contem­
plated authori zing uny ci ty or village w hich had established a firemen's 
civil service comm iss ion to vest in that commiss ion the powers and du t ics 
of the police civ il service com miss ion . This argument is te nable, but an 
exam ination of the legis lative chr onology of the two bills does not bear 
it out. It is not otherwise apparen t t hat s uch wus the legislutive intent, 
since, from the same premise it cunnot be argued t hat if u police civ il 
ser vice commission had first been established, there is a ny s imilar authority 
in the firemen's civil service law to authorize the vesting in the police civi l 
service commission the powers and duties of the firemen's civil service com­
mission. We choose to recogn ize the section as authorizing t he council 
to vest the powers and duties of t he police civi l serv ice commiss ion in the 
civil service commiss ion a uthorized t o be cr eated by Laws 19 17, Chapter 
358, and not in the firemen 's civil service commiss ion. 

"(4) What is the civil service commission's jurisdiction over 
leaves of a bsence? Does it have power to grant individual leaves itself 
01' may it merely provide by rule when leaves may be gran ted, for how 
long, and the effect of leave upon the sta tus of the employee, leaving 
to the administrative officer the g ranting of leaves in individual cases?" 

The civil service comm is ison, having absolute control and s upervision 
over the employ ment, promotion, discharge and the suspens ion of all fire­
men and policemen, has exclusive juri sd ict ion over leaves of absence and 
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may promulgate rules providing for such leaves of absence, the period 
thereof, nnd the effect upon the status of the employee. 1 am of the opinion 
that it may g rant individual leaves of a bsence when in its judgment such 
is just ified. 

After hav ing prescribed rules governing leaves of absence, the mechanics 
of abiding by the rules may be supervised by the administrative officers or 
heads of the departments. 

14(5) Must special policemen, appointed for an occasional evening 's 
work, be selected from civi l service registers? May special police offi ­
cers fo r dances be appointed without regard to such registers 1" 
The law here is not clear, eithe r. But it would appear that special 

policemen appointed for an occasional evening's work need not be selected 
from civi l service registers, and special police officers appointed to police 
dances may be appointed without regard to such registers . The civil serv­
ice law is silent as to the appointment of special policemen and police 
officers who serve in occasional 01" temporary capacities. 1t is true that 
the la w vests in the c_ommi :o; isons the abso lute control and supervision over 
all officers employed and employees of the police departments, but it IS 

doubtful if a specia l policeman appointed for occasional work, such as 
the policing of public dancesl is an officer within the meaning of the civil 
se rvice law. The law should be clarified so as to definitely include or spe­
ci fically excl ude such special police officers. 

11(6) What is the relation of volunteer firemen to fi remenls civil 
service commissions? May there be (1) entirely excluded from the 
classified servicej (2) considered as the lowest class in the classified 
servicel from which promotion is made to the positions of part time 
or full time firemen? May the commission by rule limit appointments 
to paid positions t o members of the volunteer dcpartment?1I 

Volunteer firemen may be entirely excluded from the class ified service ; 
they may be considered as the lowest class in the classified service from 
which promotion is made to the positions of part-time or f ull-time firemen, 
and the commission, by rule, may l imit appointments to paid positions to 
members of t he volunteer fire department. It is not affirmatively apparent 
that the legislature intended to include volunteer firemen under the civil 
service law. The act (1933-29) vests in the commission control and super­
vision over aU officers and employees, and is especially made to apply to the 
chief, ass istant chief, inspectors, fire wardens, electricians, engineers, auto 
mechanics, clerksl and other persons exclusively engaged in the fire pre· 
vention and protection service in said ci ty or village. The term "exclusively" 
as therein used, may have two meanings. It may have been used so as t~ 
include in the civil service law all engineers, auto mechanicsl clerks , and 
others who spend all of thei r time in fire work in the municipality a nd 
who do not divide their time between, let us say, the fire department, the 
police department, and other municipal work. Or the term may have been 
used with the intention of excluding volunteer firemen, since admittedly 
they are not "exclusively" engaged in fire prevention and protection service . 
Here, againl it is not clear what the legislature intended I but we are inclined 
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to vi~w the statute as one which excludes volunteer firemen from the classi­
fied service. 

1/(7) Mayan ordinance requiring all officers and employees to 
reside within the municipality during their employment with it be 
validly applied to policemen or firemen under the jurisdiction of civil 
service commissions without a rule of the commissions to the same 
effect ?" 

As has previously been stated, the absolute control and supervision 
over the employment, promotion, discharge and suspension of all firemen 
and policemen is, by law, vested in the commission. This would seem to 
vest in the commission the authority t o prescribe, by rule, that employees 
in order to work for the municipality should maintain their actual resi­
dence within its territorial limits. However, the mayor or council is still 
vested wit.h authority and responsibility of fighting fires and enforcing the 
laws and local ordinances, and in carrying out that responsibility it would 
be reasonable, in the interests of convenience and efficiency, for the coun­
cil, by ordinance, to require that employees live within the city. 

"(8) Does the mayor or president have the power to veto a reso­
lution adopting civil service for policemen or firemen?" 

No provision is made in the statute for a veto by the mayor or presi­
dent of a resolution adopting civi l service for policemen and firemen. How­
ever, the statutes (1933-25; 1933-48) provide that the resolution estab­
lishing the commission is to be adopted by a vote of a majority of all the 
members of said council and 

Hbe approved by the mayor of such city or the president of such 
village council." 

We have previously held that in the adoption of a resolution estab­
lishing a police civil service commission, the foregoing provision of the 
police civil service law prevails over a charter provision authorizing the 
passive adoption of ordinances and resolutions without the mayor's signa­
ture where he has failed to sign them within five days after presentation 
to him. In effect, therefore, the mayor does have the power to veto a 
resolution adopting civil service, since his affirmative action approving the 
resolution is required. 

March 11, 1940 

125 

EDWARD J. DEVITT, 
Assistant Attorney General. 

785e-2 

Fire Protection-$500 limit on yearly expenditures for forest fire protec­
tion-M27 §§ 4031-11, 1027-1 et seq. 

Attorney for Town of Fayal. 

You inquire concerning our ruling that the $500 limitation on expendi-
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tures contained in Section 4031-11 is not a 1imitation on expenditures made 
for general fire protection pursuant to Sections 1027-1, et seq. 

Mason's Minnesota Statutes of 1927, Section 1027-5, is irrelevant to 
this inquiry. OUf opi nion was directed to the single point of a lown's 
authority to expend (not levy) a sum larger than $600 per year for general 
fire protection. 

In the f oHowing paragraphs we detail our interpretation of Section 
1027-5. As an a id to closer considerat ion of that section, it has been di­
vided below into its two clauses: 

"Nothing in this act shall be construed so as to modify, abridge, 
or repeal Chapte r 407, Laws of 1925. '" '" *" 

This would appear to be a clear legi slative direction that all provisions 
of the 1925 act (es pecially Mason's Section 4031-11, which is pertinent here) 
shall continue in full force and effect, irrespective of the 1927 act (Sections 
1027-1, et seq. ). This clause, independently considered, cannot fairly be 
interpret ed to incorporate into the 1927 act any part of t he 1925 act, which 
relates only to protection against forest or prairie fires. The clause is, how­
ever, limited by the remainder of the section: 

"* •• except tha t the levy of any tax authorized hereunder shall 
in no event exceed the amount of tax a uthorized in anyone year, pur­
suant to Section 11 of Chapter 407, Laws 1925." 

We construe this clause as relating solely to the matter of taxation 
for fire protection, and particularly to the limitation upon the levy of such 
taxes. 

As we read the 1925 and 1927 acts, it is contemplated that two separate 
funds may be established: the first, under the 1925 act to be known as the 
HFire Fund" and to be used only for protection against and extinguishment 
of forest and prairie fires ; and, the second, under t he 1927 act to be used f or 
g eneral fire protection. A separate levy must be made for the respective 
funds. 

Before 1927, the $3,000 levy limitation contained in Section 11 of the 
1925 act was solely app licable to the levy for the "Fire Fund" therein au­
thorized for forest and prairie fire protection and extinguishment . The 
second clause of Section 1027-5 (1927 act) now consti tutes the $3,000 
levy limitation as the maximum sum which may be levied under both the 
1925 and 1927 acts. In our opinion the language of that clause cannot be 
interpreted to incorporate into the 1927 act the $500 limitation on expendi­
tures which is specifically limited by the 1925 act to expenditures from 
t he "Fire Fund/' moneys from which may only be withdrawn pursuant 
to Section 4031-11 "to take necessary precaution to prevent the starting 
and spreading of forest or prairie fires and to exting uish the same." 

Accordingly, funds properly expendable by the town for general fire pro­
tection include not only the amount levied and collected in the current yeal 
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but also any balance carried over in the genera l fire fund. Expenditures 
for forest fire protection would, of course, be additional and would be lim­
ited to a maximum $500 in one year. 

October 21, 1940. 

126 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

916b 

ReHef Association-Authority to expend premium tax moneys for purpose 
of construction of building-Ma8 §§ 3723, et seq. 

City Attorney, Glencoe. 

You state that the Glencoe Fire Department Relief Association has 
approximately $7000.00 on hand accumulated from the premium tax ob­
tained through the operation of Mason's Minnesota Statutes of 1927, Sec­
tion 3723, as amended, and that it is t he desire of the fire department to 
construct a two story building. It is contemplated that the firs t floor will 
be rented out for commercial or store purposes. The second floor thereof 
would be used as a meeting room for members of the fire department. 

You ask: 

"Could funds arising under Section 3723 be used for this purpose 7" 
Mason 's 1938 Minnesota Supplement, Section 3726 provides: 

"Such amount shall be kept as a special fund and disbursed only 
for the following purposes: 

"(2) For the equipment and maintenance of s uch department and 
for construction, acquisition or repair of buildings, rooms and premises 
for fire department use or otherwise." 

I interpret the above statute to mean that the association may use 
funds derived from the premium tax to build, acquire or repair any nec­
essary buildings, rooms or premises. I do not th ink it authorizes the asso­
ciation to construct a building for the express purpose of renting part of it 
for commercial use. The association is not authorized to go into the real 
estate business. 

However, if the association should own a building and if some part 
thereof was not necessary for the use of the a ssocia tion it would be au­
thorjzed to rent out such portion thereof as would not be needed for imme­
diate use of the association. Or, if it is contemplated that within a reason­
able time the enti re building will be needed for the uses of the associa­
tion, I am of the opinion that the association could construct such a build­
ing as you describe and temporarily rent out so much thereof as is not imme­
diately necessary. 

January 18, 1940. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

198b-IOa 
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HIGHWAYS 

127 
Angle~parking-On state highways permiss ible only with consent of High· 

way Commissioner-As to state highways, s tate statute prevails over 
charter provision giving city control over city streets-Commissioner's 
power to establish angle-parking zones is a constitutional delegation 
of power by the legislature--L39. C430. 

City Attorney, Crookston. 

Your several ques tions are stated below with our answer following 
each: 

1. May the City of Crookston by ordinance or sufferance legally per­
mit angle-parking on a city street which is part of a State Trunk Highwa,. 
in the absence of approva1 by the Commissioner of Highways? 

Our answer is in the negative. The Constitution of the State of Min­
nesota establi shed the trunk highway system of the state and vested con· 
trol over the system in the State of Minnesota. As between the provisions 
of your city charter and the general laws of the State relating to trunk 
highways, the latter must prevail. 

"Any city or village in this state may frame a charter for its own 
government as a city consistent with and subject to the laws of this 
state. * •• The legislature may provide general laws relating to affairs 
of cities ••• which shall be paramount while in force to the provi· 
sions relating to the same matter included in the local charter herein 
provided for. But no 10cal charter, provision or ordinance passed there· 
under shall supersede any general law of the state defining or punish· 
ing crimes or misdemeanors."-Art 4, Sec. 36, Constitution of the State 
of Minnesota. 

Laws 1939, Chapter 430, Section 14 clearly prohibits angle.parking on 
trunk highways without the consent of the Commissioner of Highways. The 
pertinent clause reads: 

"Such exception (i. e., where angle-parking is permitted by local 
ordinance) shall only apply to a state trunk highway after approval 
by the commissioner." 

2. (a). To what legal compulsion might the City of Crookston, its 
council or officers be subject in the event of violation of Laws 1939, Chapter 
430? 

It is to be assumed that officers of your city will comply with the state 
law, and particularly so when they have been specifically instructed 8S to 
its interpretation. Without attempting to detail the penalties confronting 
those who participate deliberately in an illegal act, it is sufficient to state 
that such action constitutes a breach of their oaths of office, which mal­
feasance in office renders the offenders subject to r emoval. 
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(b). If the council undertook to pass an ordinance pennitting angle­
parking without the consent of the Commissioner of Highways, would each 
angle-parker be liable to prosecution for violation of the aforesaid Section 
14 of Chapter 430, Laws 1939? 

We answer this question in the affirmative. 

3. Is not the delegation of power to the Commissioner of Highways 
to permit or refuse to permit angle-parking an unconstitutional delegation 
of legislative authority? 

Our answer is in the negative. 

"The principle is repeatedly recognized by all courts that the legis­
lature may authorize others to do things which it might properly, but 
cannot conveniently or advantageously. do itself . ... '" The true dis­
tinction is between the delegation of power to make the law, which 
necessarily involves a discretion as to what it shall be, and the con· 
ferring an authority or discretion to be exercised under and in pur­
suance of the law . • •• " 

"The legislature· •• had the undoubted power to fix these rates 
at whatever it deemed equal and reasonable ; but what are equal and 
reasonable rates is a question depending upon an infinite and ever­
changing variety of circumstances. What might be such on one road, 
or for one district of traffic, may not be such on or for another. What 
are reasonable one month may not be so the next."-State v. Chicago, 
M. & St. P. Ry. Co., 38 Minn. 281, 37 N . W. 782. Cf. also State v. 
Wagener, 77 Minn. 483, 80 N. W. 633, 778, 1134, 46 L. R. A. 442, 77 Am. 
St. 681; State v. Great Northern Ry. Co., 100 Minn. 445, 111 N. W. 
289, 10 L. R. A. (N. S.) 250; Williams v. Evans, 139 Minn. 32. 

The Commissioner of Highways is charged with the primary duty of 
maintaining state trunk hjghways as safe thoroughfares. His consent, or 
refusal to consent, to the designation of a portion of a state trunk high­
way as an /jangle-parking" zone will depend upon a variety of circum­
s tances which may vary widely in a comparatively brief space of time: 
quantity of traffic, width of highway, cross traffic, physical features of the 
highway, and the like. 

The discretion vested in the Commissioner to determine such factors 
and apply the law was, in our opinion , an entirely proper and constitutional 
delegation of authority by the legislature. 

4. Assuming the Comm.issioner's approval to have been withheld, 
and assuming further that it can be demonstrated to a certainty that these 
streets are of sufficient width to permit of angle-parking without impeding 
vehicular traffic, may the city resort to any proceeding to compel approval 
by the Cc;>mmissioner? 

Whether the Commissioner has improperly exercised his discretion I!; 
always a question of fact. The factors you have mentioned almost certainly 
would be relevant to your particular case, but there probably are other fac-
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tors which also require consideration. You of course are familiar with the 
usual rule that where discretion is granted to a public officer the courts 
will interfere only in a clear case of abuse of that discretion. 

5. Where the State constructed or mainta.ins only the center eighteen 
feet of a street which is approximately 58 feet wide, how far does the regu­
latory and supervisory power of the Commissioner of Highways extend? 

We are of the opinion that the regulatory and supervisory power and 
authority of the Commissioner extends from property line to property line 
on either side of a thoroughfare designated a state trunk highway. 

Section 14 of the 1939 act provides: 

"Such exception shall only apply to a state trunk highway after 
approval by the commissioner." 

Once a public thoroughfare is designated a part of the state trunk 
highway system, s uch thoroughfare becomes a state trunk highway. The 
Highway Traffic Regulation Act defines a Hhighway" in subdivision (28) 
of Section 2720-151: 

<I 'Street or highway.' The entire width between property lines of 
every way or place of whatever nature when any part thereof is open 
to the usc of the public, as a matter of right, for purpose of vehicular 
traffic. " 

September 26, 1939. 

HIGHWAYS 

128 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

9890-16 

Bridges- Repair-Duty of town- Liability for not repairing-Authority of 
town board to dam lagoon- M1927, 2542, 2543, 2552. 

County Attorney, Willmar . 

You state: 

" A real estate development company platted a t ract of land at the 
edge of one of our lakes. In order to obtain more lots fronting on 
water and access ible to the lake, lagoons were dredged and canal ways 
were made connecting the lagoons to the lake. Lot s in t his particular 
area were facing on these lagoons and streets in the development were 
carried over the lagoons by means of wooden bridges. 

HSeveral years have now passed and the property owners are now 
concerned about the safety of these particular bridges. Some of them 
have made demands upon the town board of the township in which this 
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development is located for the repair of these bridges on the theory that 
the bridges carried streets which were properly dedicated in the plat for 
public use." 

and ask : 

"Can you a dvise me whether or not the township has the obliga­
tion to maintain the streets in the plat and to keep in repair the 
bridges carrying these street s over the particular lagoons in question." 

I understand that the roads within the tract are Htown roads" within 
the meaning of the general highway act, Mason's Minnesota Statutes of 
1927, Section 2542. A "road" within the meaning of that nct includes "all 
bridges or other structures" located on such road and which form a part 
thereof. Mason's Minnesota Statutes of 1927, Section 2343. It is made the 
duty of town boards to repair and maintain all town roads within the town. 
Mason 's Minnesota Statutes of 1927, Section 2552. Your first question is , 
therefore. answered in the affirmative. 

"May the town board put a dirt fill across the lagoon to carry the 
street across this particular lagoon over the objection of land owners 
who would thus be cut off from access to t he lake? " 

I doubt the authority of the town board to do this, especially if the 
lagoon is a nav igable one in the sense that it may be used for boating 
purposes in going from the lagoon out onto the lake. From your state­
ment of facts, it appears that much of the value of the property bordering 
upon the lagoon is derived from its ready access to the lake through the 
canals. Our courts are inclined to view this right of access as a property 
right. See Northern California Power Company v. Flood, 186 Cal. 301, 199 
Pac. 315; Last Chance Water Ditch Company v. Emi grant Ditch CompanY, 
129 Cal. 278, 61 Pac. 960. Also see 152 Cal. 716, 93 Pac. 858; and 60 Cal. 
410. We do not answer this question categorically since the correct answer 
is dependent upon the presence or absence of so many facts. 

"What responsibility has the road overseer for accidents which 
may happen through a failure of the bridge afte r not ice l1 as been g iven 
to the town board to repair it?" 

A town officer is not personally liable for a negligent failure to repair 
bridges. See Bolland v. Gihlstorf, 134 Minn. 41. A road overseer is not 
liable to one inju red on a public highwo:y because of his failure to keep it 
in repair and safe for travel. Stevens v. North States Motor, Inc., (Minn.\ 
201 N. W. 435. These two cases discuss the liability of town officers under 
varying circumstances. The general rule is stated on page 436 of the North­
western report of Stevens v. North States Motor, Inc., supra. 

There the court said : 

"The liability of a public officer for failing to perform a duty im­
posed upon him by law is well settled in this state. Such liability at­
taches when the duty is ministerial, that is, when it is in obedience 
to the mandate of legal authority and the act is to be performed in 
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a prescribed manner, without the exercise of the officer's judgment upon 
the propriety of the act, and the failure to perform is the proximate 
cause of the injury sustained. It also a ttaches when the person in­
jured, as distinguished from the public, is the one to whom perform­
ance is due. (Citing cases). Where a public officer is charged with 
duties which call for the exercise of his judgment or discretion, as to 
its propriety or the manner in which it is to be performed, he is not 
liable to an individual for damages unless guilty of willful wrong. 
(Citing case)." 

April 2, 1940. 

EDWARD J. DEVIIT, 
Assistant A ttorney General. 

6428-12 

129 
Bridges-Type-Judicial Ditches and Roads- M27 § 2605. 

Stevens County Attorney. 

You state: 

01] would like to get an opInIOn from your office on the question 
of whether the County or a township in the County would be liable 
for the rebuilding of a bridge on a township road where said bridge 
was first constructed for and still used for crossing a judicial ditch. 

"When the ditch was first constructed it was necessary to build 
the bridge over said ditch and no doubt damages were allowed at that 
time. It has since become necessary to rebuild said bridge and the 
t ownship contends that the County should pay for said bridge even 
though it is on a township road. They base their c1aim on Sec. 2605 
of Mason's Minnesota Statutes of 1927 and an opinion rendered from 
your office dated July 5th, 1933." 

This former opinion of July 5, 1933, is clearly erroneous and should 
be, and hereby is, reversed. Upon reading Section 2605, Mason's Minnesota 
Statutes of 1927, which originated as Laws 1921, Chapter 323, Section 65, 
together with the acts therein mentioned, it is evident that this prOVISIon 
applied only to a certain state ditch previous ly constructed in Traverse 
County, Minnesota. 

When it comes to repairing and rebuilding bridges across judicial 
ditches, the general rule is that the township must repair or rebuild bridges 
on township roads, and the county must repai r or rebuild bridges on county 
roads , subject, however, to the limitations and provisions of Section 2606, 
Mason's Minnesota Statutes of i927. 

August 9, 1940. 

J. A. A. BURNQUIST, 
Attorney General. 

1488-3 
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130 
County Aid Roads-Apportionment and Use of Moneys Accruing to State 

Road and Bridge F und From Taxes Imposed on Use of Gasoline-Appor ­
t ionment to Townships- L29, C283. 

Steele County Attorney. 

You state that a delegation representing the various town boards in 
Steele County appeared before the board of county commissioners and f e -' 

quested the county board to pass a resolution giving the townships one­
haLf of the gasol ine tax money which will be payable to Steele County dur­
ing the next two years. 

You inquire : 

"Does the Steele County Board of Commissioners have the au­
thority to turn over to the town boards in Steele County fifty per cent 
of the gasoline tax money which Steele County will receive from the 
State of Minnesota during the next two years 1" 

Your inquiry is answered in the affirmative. 

Chapter 283, Laws of 1929, the act relati ng to the apportionment and 
use of moneys accruing to the State road and bridge fund from taxes im· 
posed on the use of gasoline wus enacted by the Legislature f ollowing the 
adoption on November 6, 1928, of the Constitutional amendment which a l· 
lowed one-third of the gasoline tax money to be placed in the State road 
and bridge fund . Section 6 of the act r equired t hat the m oney apportioned 
to the counties should be used solely in the construction, improvement, and 
maintenance of county aid roads. Sect ion 7 of the act provided that not 
less than twenty nor more than fifty per cent of this money should be 
devoted to maintenance, with certain exceptions not here material. 

Chapter 366, Laws of 1937, amended the original act-Chapter 283, 
Laws of 1929, und only required fifty pel' cent of this money be devoted 
to construction and maintenance of county a id roads. While under the 
original act the townships were required to contribute for construction or 
improvement of county aid rouds within their township, the Legislature now 
changed its policy and permitted a county board to apportion the remainder 
of the moneys they had rece,ived to the townships for construction and 
maintenance of town roads in the respective towns of said county. 

This change in policy by the Legislature was accomplished by the 
amendment hereinbefore r eferred to by amending Sections 7 and 8 of the 
original act, Chapter 283, Laws of 1929, without amending Section 6 which 
contained the word "solely" with respect to the use of the moneys on county 
aid roads. 

Chapter 325, Laws of 1933, amended Section 6, Chapter 283, Laws of 
1929, and permitted fifty per cent of the county road money to be used 
for the payment of interest 01' principal on bonds or warrants in said coun· 
ti es where a forty per cent tax delinquency existed. This was the extent 
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of the amendment and was declared an emergency measure and limited for 
only two years from the date of s aid amendment. Thi s amendment wa~ 

success ively con tinued in effect by Chapter 39, Laws of 1935; Chapter 168, 
Laws of 1937; and Chapter 366, Laws or 1939. 

The enactment of these emergency measures was for the purpose of 
keeping in effect the privilege of using some of the money to pay interest or 
principal on road and bridge bonds or warrants, and the last mentioned 
act , Chapter 366, Laws of 1939, was confined to that purpose and did not 
operate to prevent the use of the moneys by the townships. The rule is 
announced in Powell v. King (78 Minn. 83, 80 N. W . 850) to t he effec t that 
a latte r law which is merely a re-enactment of a former law does not repeal 
an intermediate act which has qualified or limited the first one, but s uch 
ir. t e rmediate act will be deemed to remain in fo rce and qualify or modify 
the new act in the same manner a s it did the firs t. We therefore hold that 
Section 8, Chapter 283, Laws of 1929, as amended, al so known as the 
1938 Supplement t o Mnson's Minnesota Statutes , Section 2720-95, is in full 
fo rce and effect and grants county boards authority to turn over to the 
townships fifty per cent of the so-called gasoline tax money. 

June 9, 1939. 
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JOH N A. WEEKS, 
Assistant Attorney General. 

324d 

County Road- Maintenance- Cost of right-of-way and constructioo­
Whether county or town liable for- M27, §§ 2551, 2552, 2582, and C41. 

Houst on County Attorney. 

I t appears that the Houston county board has granted a pet ition for 
the establi shment of a county road under Mason's Minnesota Statutes of 
1927, Section 2582. 

You ask (1) must the county construct this road as well as acquire 
the r ight-of-way needed, (2) who is chargeab le with maintenance, the 
county, or the two towns hips through which the road passes, and (3) may 
the county acquire the land requ ired by eminent domain, proceeding under 
Mason's Minnesota Statutes of 1927, Chapter 41. 

(1) The burden of cons tructing such a road fall s on the county. See 
s ubdivision 7 of the section cited, al so opinion 182, Attorney General's Re­
port 1932, a nd Mason's Minnesota Statutes of 1927, Section 2551. This same 
conc1usion was reached in an opinion to County Attorney Bonniwell, Sep­
tember 28, 1934 (380n-1) appearing as number 215, Attorney General's Re­
port 1934. 

(2) The expense of maintaining a county road f a lls on the townships 
through which it passes. See opinion 182 Attorney General's Report 1932. 
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The county. in its d iscretion, may approp r iate money from its road ami 
bridge fund to any town to a id in the maintena nce of roads therein. Mason' ,," 
Minnesota Statutes of 1927, Section 2565, subdivision 2. Opinion 264, Attor­
ney General's Report 1914. 

(3) The statute provides t.ha t the da mages must be assessed Bnu 
awa rded before a county road is opened and worked. Section 2582, supra, 
s ubdivi sion 8. An appeal may be taken by any taxpayer from the award 
m J.de by the commissioner. See s ubdivis ion II , idem. It would seem that 
the procedure set fort h in sa id Section 2582 s hould be fo llowed r ather than 
that provided by Mason's Minnesota Sta tutes of 1927, Chapter 41. In State 
ex re1. McFarland vs. Ersk ine, 165 Minn. 303, 206 N. W. 447, it was held 
that afte r a county road is establi shed and damages awarded, if n o appeal 
has been taken, the rights of the landowner and the county are fixed . In 
other words , proceedings under said Section 2582 are complet e and suffi­
cient for a ll purposes, and need not be followed by proceedings under said 
Chapter 41. Your third inquiry is a ns wered by the statement that the 
county snould proceed under said Secti on 2582 and not under said Chap­
ter 41. 

November 2, 1940. 
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ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

377b-3 

Culverts-Installing by reason of grading-M . M. S. 1927, Sec. 2612-Land 
dedicated-Conditions or limitations- M27 § 2612. 

Olmst ed County Attorney. 

You state therein tha t t he county board accepted a plat of land located in 
an outlying township , s ubjec t, however, to the condition that all orig inal con­
struction of roads and dra inage therein should be done by the owners of 
the respect ive 10t8 in the plat a nd that this wa s al so written into the deed 
of dedication. You then state that a t owns hip road runs by one side of 
the plat so · that "the plat now extends to the cente r of the township road, 
which road has been in existence f or m any years ; and that the residents 
a long the township road a rc demanding that culverts be put in their re­
spective dr iveways at the expen ~e of the township. From the brief facts 
sta ted it would a ppear t hat in view of the fact that the road has been 
t he re for many year s, the pla t would have nothing to do with the rights 
of the pa rties. The matter of culverts would then be governed by Section 
2612, Mason 's 1927 Statutes, which states as follows: 

liThe town boards as t o town roads , and t he county boards, 
as to county and stale aid roads , are he reby required to install one sub­
stantial culvert for an abutting owner in cases where, by reason of 
grading a public highway. the same is rendered necessary for a suit­
able approach upon said highways over driveways from abutting lands ." 
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This office in construing the above quoted language has he retofore held 

thut a town is required to install one substantial cu lvert for an abutting 
owner, where by reason of grading or regrading such culvert is rendered 

necessary for a s uitable approach upon such highway over a driveway from 
abutt ing lands . Manifes tly, the legislature at the time of t he enactment 
of said statute intended to provide onc driveway f or each abutting owner, 

and to impose upon the town the duty of building such driveway where 
the grading or regrading of a town road makes it necessary. The matter 

of size or kind of culvert would be discretionary with the town board. 

You also inquire as to our opinion as to the entire procedure of the 
acceptance of this land under these conditions. 

The general rule seems to be that the prop rietor of land who dedicates 
s treets, a lleys and other public places cannot impose any conditions or 
limitations which are inconsistent with the legal character of the dedica­
tion or which take the property dedicated [ rom the control of the public 
au thority or which are against public pol icy. In such a ca::;c the ded ica­
tion takes effect r egardless of the condition, and the condi tion i ~ construed 
as void. 18 C. J. 71. 

In Jones v. Cartel', 45 Tex. C iv. App. 450, it appear!' that in the dedi­
cation deed the owners of t he land express ly reserved to themselves the 
exclusive right for a ll time to construct, maintain and operate street rail­
ways , telegraph, telephone and electric lig ht systems, sewe r systems and 
all other public utilities upon , along a nd across streets and alleys so dedi­
cated. It was held that the dedication deed, in so far as it attempted 
to reserve to the dedicator such exclusive rights, free from control of the 
municipal author it ies, was null and void, both because it created a monopoly 
and because it sought to bind the municipal authorities in their control over 
the city's most important interests. For other cases see Bradley v. Spokane, 
etc., R. R. Co., 79 Wash. 455, 140 Pac. 688, L. R. A. 1917C, p. 225; Richards 
v. City of Cincinnati , 31 Ohio St. 506; Ci ty of Des Moines v. Hall, 24 la. 234. 

4 McQuillin on Munici pal Corporations, pp. 494, 495, 496 and 497, s tates 
that reservations of lands dedicated for streets which hamper control are 
void as against public policy. Also that a dedication which will dest roy the 
chief characteri stic of the purpose of the ded ication or take property from 
the control of du ly authorized public officers is void as against public 
policy, but if the condition is void the dedication does not fail but takes 
effec t just as if the invalid condition had not been imposed. Citing Riddle 
v. Charlestown, 43 W. Va. 796, 28 S. E. 831; Noblesville v. Lake Erie, etc., Ry. 
Co., 130 Ind. I, 29 N. E . 484; Harlan v. Parsons, 202 Ky. 358, 259 S. W. 717. 

Consequently it would seem that the county commissioners have ex­
ceeded their a uthority in accepting thi s plat s ubject to such condition. The 
purpose of having the approval of the county commissioners to a plat of 
this kind is to insure the accuracy of the plat, i. e., public monuments, di s­
tance accurately portrayed, etc. See Rice v. Highland Improvement Co., 56 
Minn. 259. 



MUNICIPALITIES 185 

In Nagel v. Dean, 94 Minn. 25, it was further held that legislation pro­
hibiting the recording of a plat in the office of the register of deeds until first 
approved by the village a uthorities was of the necessity of public regisration, 
without which the owner of the property conveyed in a plat might so 
subdivide and plat the same as to render streets and a lleys unfit for public 
use because of eccentric description of width. 

October 14, 1939. 
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HA YES DANSINGBURG, 
Ass istant Attorney General. 

3770-3 

Highway Easements-Across tax rorfeited lands-L39, C328. 

Renville County Attorney. 

You advise that the Prudential Insurance Company owns a tract of land 
that borders upon two sides on the tract of land which has been forfeited 
to the state by reason of delinquent tax proceedings ; and that the manner 
in which the land owned by t he Prudential and that owned by the state 
lies is such that in order for the Prudential to get on its land from a 
public highway, it must cross ,over the land owned by the state. The only 
way in which it is possible for the shlte to get to its land from a public 
highway is to cross over a part of the land owned by the Prudential. You 
further state that this r.;ee ms to be an almost impossible condition but that 
it does actually exist. 

We can credit the a pparent impossibility. However that may be, we 
think there is a way out. If you will examine Chapter 328, Laws 1939, 
Subdivision (c), you will find that the county board has the power to 
classify land and to subdivide it, and we think this is sufficiently broad to 
include the setting aside of an easement for highway purposes and making 
a sale thereon at the appraised value to the Prudential Company. 

The granting of a s imi lar easement by deed from the Prudential Com­
pany to the state would insure for both parti es a proper easement, and the 
fact that such easement is given by the Prudential Company seems to us 
would afford a basis fa}' determining a price at which the easement should 
be ·sold. 

In other words, any amount of money determined to be the value of 
the easement on the part. of the county board in the exercise of their sound 
discretion, taking into consideration the benefit to be received on the othe'r 
hand from the Prudential Company, would no doubt stand and under no 
circumstances would it be likely to be attacked. 

July 6, 1939. 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

229i-3 
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134 
Poles- Cos t of removing from during improvement of- Who liable. 

Kandiyohi County Attorney. 

You state orall y that the Kand iyohi Cooperative Electric Power As­
sociation, a federal corporation under the R. E. A' I heretofore erected poles 
fo r a power line along the county hig hway but outs ide of its 33 foo t right­
of-way, Thi s was done only after a permit from the county board read­
ing: 

" Pursuant to application made by your company, permission is 
hereby granted to place, con struct and thereafter maintain a rural 
distribution line for electricity on or a long or across s uch highways 
in this County as are under the direct control of this County and this 
Board. 

" We wish to call t o you r a ttent ion tha t if at any time the County 
of Ka ndiyohi shall elect to make and shall make any improvements or 
changes on a ll or any part of its right-of-way upon, over , under, 01' 

along the highway, then and in every case the Kandiyohi Cooperat ive 
Elect ric Power Associa tion shull afte r written notice of the Kandiyohi 
County Highwa y Engi neer or hi s au thor ized agents proceed to alter, 
change, or remove f rom the highway right of way said power i:nes so 
as to conform with said changes wi thout any cost whatsoever to the 
County of Kandiyohi. 

"This permit is g ranted in accordance with existing laws as to the 
use of right of way by public utilities, and subject to such ru les and 
regulations as are prescribed or may be prescribed by the State of 
Minnesota by legislative enactments or by s uch administra tive officers 
acting for the s tate of Minnesota from time t o time." 

Later the coun ty decided to improve the road fo r winter clearance. 
Slope easements from abutting owners were then obtained. The poles in 
question are within the boundaries of these slope easements . 

In order to improve the land included in these easements it will be 
necessary to remove these poles whi le the land is being leveled off a nd im­
proved, and then to replace them t o their original pos itions afte r t he im­
provements have been completed. There are some 600 miles of county 
highway in this situation. The co~t of moving the poles twice in the man­
ner described will approximate $150.00 a mi le. ObviQusiy, the total expense 
involved will aggregate a substantia l s um of money. The contractor s are 
prepared to make the proposed improvements at once, but bef ore proceed­
ing we should know who is to meet the expense of removing these poles. 

You ask: 

1. May the county pay this expense? 

2. May it compel the power company to move these poles at it~ 
expense? 
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Quoting from an opinion of January 27, 1939 (982-12): 

..... it is our opinion that where there is only one removal of 
telephone poles along a right-oi-way, that the Commissioner of High­
ways has the power to requ ire the r emoval of the poles from the right­
of-way. except in the case where the poles of the t elephone company 
or power company are located off the r ight-of-way and the telephone 
company or power company has an ensement in the land itself in order 
to maintain such poles. In the latte r case it seems to us that they are 
in the same position as the owner of any other property desired to be 
taken for r igh t-of-way purposes, and that a contract would have to be 
made with reference to the matter of the removal of the poles or con­
demnation proceed ings resorted to." 

In other words, the county is under no obligation to remove poles on 
its right-of-way. Opinion July 26, 1932J opinion No. 238, Report of 1936, 
opinion No. 461, Report of 1934. Howeve r, the rule is otherwise where the 
poles a re not on the rig ht-of-way. The obligation then is on the county, 
and must proceed just as it would in any other case where it desires an ease­
ment on land it does not own. 

We have held the expense of moving telephone poles is a necessary 
incidenta l expense to Toad work and may properly be paid out of the road 
and bridge fund of the county. Opinion November 4, 1939 (98a-12). 

The cost of removing the poles in quest ion s hould, of course, be covered 
in a contract before the work is undertaken. Categorically, your first in­
quiry is answered in the affirmative and your second in the negative. The 
county may pay the expense involved and may not .compel the power com­
pany to do so. 

ROLLIN L. SMITH, 

September 18, 1940. 

135 
Private Road-Use of public funds. 

Fillmore County Attorney. 

Special Ass istant Attorney General. 
980-12 

You inquire : Maya town board accept a dedication of land from the 
landowner, his buildings setting back from the outer limits of his land, 
for the purpose of build ing a cartway to a public highway over his own 
land and that of a neighbor? 

Whether or not it would be legal for the town board to expend road 
and bridge fund s upon the road which would extend from the outer limits 
of the owner's la nd to his dwelling and that the object of securing such 
a cartway. of course, is that the road entirely upon his own land would be 
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hard to bui1d and hard to maintain, and he believes that he is entitled to 
public assistance in building the road directly up to his dwelling instead 

of merely to the outer Hmits of his land? 

I know of no law which permits the expenditure of public fund s fo r 
private use. 

This answer is given in view of the fact that. I understand that this 
would not be a properly laid out township road and merely would be fol' 
the convenience of the owner of the land who wishes to make the dedi­

cation. 

Of course, where a t ownshjp ,'oad is contempla ted, it would be proper 

for the town board in those circumstances to accep t a dedication from the 
fee owner for such highway purpose. 

October 10, 1939. 
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ARTHUR CHRISTOFFERSON, 
Deputy Attorney Genera l. 

442a -21 

Road building materials taken from highway-Gravel and Sand 

County Attorney. Winona County. 

You request an opinion on the f ollowing proposition: 

"A county has taken an easement for the purpose of building a 
county aid road upon which J'ight-of-way there is considerable stone. 

May the county use the stone from the right-of-way on any other 
road in the county, or must it be used for the road upon the right­
of-way secured therefor?" 

We a re of the opinion that the stone taken from the right-oi-way 
must be used as a part of the construction of this particular p iece of road 
and reasonably close to the portion thereof from which it is taken. The 
county might become liable to the land owner for the value thereof if it 
is used for any other purpose, or used at some distant place for other 
road work. See Town of Glencoe v. Reed, 93 Minn. 518, 101 N. W. 956, 
and attorney general's opinion No. 203, 1926 Report. 

November 22, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

3770-8. 
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137 
Telephone lines-Trimming t rees so as to enable construction of-M27 

§ 7536. 

Freeborn County Attorney. 

Referring to Section 7536, Mason's Minnesota Statutes 1927, which au­
thorizes telephone companies and other public service corporations to use 
the public roads for the purpose of constructing their lines, you ask whether 
or not this section empowers a rural electrification project presumably en­
gaged in constructing a telephone line along a public highway, to trim 
and cut trees up to the property line. 

In my opinion your inquiry is properly answered in the affirmative, 
subject to the qualifications hereinafter set forth. 

It seems clear that a rural electrification project is within the purview 
of the law cited. 

A company acting under this sec tion must exercise due care not to 
injure trees growing on the highway or on adjacent property. The rights 
of the company must be considered in connection with those of the abutting 
land owner. The rights of nei ther are superior. Each must exercise his 
property rights so as not to unnecessarily infringe upon, interfere with, 
or ,impede those of the other. St. Paul Realty Co.· v. Tri-State Telephone & 
Telegraph Co .• 122 Minn. 424. In that case the court said: 

"This principle has been applied most frequ ently to the trimming 
of trees, and the decisions are practically unanimous to the effect that 
without regard to the question of additional servi tude, the trimming 
must if practically possible be done in such manner as not to injun' 
the trees." 

Our court in that case cited with approval Wyant v. Central, 123 Mich. 
51. The Michigan court said, among other things: 

"The companies may do it (trim trees and cut branches so as to 
admit the stringing and operating of wires) being answerable for any 
unnecessary, improper or excess ive cutting." 

A land owner's title extends to the center of the street his property 
abuts and includes all trees standing or growing thereon, and he can be 
deprived of these trees for a public use only by due process of law. Town 
of Rost v. O'Connor, 145 Minn. 81. 

Section 2609, Mason's Minnesota Supplement 1938, applies only to the 
removal of trees from the right of way of an existing road, and vests town 
boards and officers with the necessary authority. You will observe that the 
removal of trees under this section is unlawful: 

"Unless such trees or hedges or either of them interfere with keep­
ing the surface of the road in good order, or cause the snow to drift 
onto or accumulate upon said road in quantities that obstruct trave1." 
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Thi s section has nothing whatever to do with the situation you describe. 
Essentially this situa tion is one which calls for consideration of th t::! 

property owners affected and not for action by any governmental officer 
or agency. This is in accordance with our previous ruling. Opinion July 
23, 1928. 

April 4, 1939. 
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ROLLIN L. SMITH, 
Special Assistant Attorney General. 

98a-28 

Trunk-Abandoned-Originally establi shed as "Elwell Highway." 

Redwood County Attorney. 

You state that Highway No. 71 was originally established as an Elwell 
Hig hway, unde r whk h the abutt ing owner s paid one-eighth of t he original 
cost of cons truction; the townships through which the same passed, one­
eighth; the county one-fourth, and the state one-ha li. Thereafter this 
highway as it passed through Redwood County between the t ermini of 
Redwood Falls and Sanborn was designated as Trunk Highway No. 71. 
Of more r ecent date in the past year or so when thi s road was regraded 
preparatory to being surfaced, it was slightly rerouted between the points 
of Redwood Falls and Sanborn so t ha t a six mile s tretch of said road 
through Redwood Township was abandoned. 

You say that the Question now arises on the part of Redwood Township 
as to whether or not the abutting owners on t his road and also the town­
ship itself may have a vested ri ght in the continued maintenance of thiM 
road, either by the sta te or by Redwood County. 

It is the opinion of this office that the abandoned road by the state 
incident to the permanent relocation of No. 71 between the above designated 
points, pu ts the road back exactly where it was before its original det er­
mination as a trunk highway. If it was a county road, it then r evert s t o 
the county, and the county has the right to treat it as a county road. If 
the coun ty so desi res , it can t urn it over to the township and it then be­
comes a township road. 

If nei ther the count y nor the township des ires to main ta in the high­
way, it may be abandoned in the manner provi ded by law. If it is desired 
by e ither one of these governmental s ubdivisions, 01" both, to keep the r oad, 
then they should determine among themselves as to the matter of upkeep. 

The road having been abandoned as a trunk hig hway, it is no longer 
a trunk highway, and therefore no obligation on t he part of the state to 
keep and maintain t he same. 

July 18, 1940. 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

229k-4 
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INDEBTEDNESS 

139 
Bonds used for hos pital not deductible from gross debt-M27 § 1938-3 (C). 

M27 § 1938-3 (C). 

State Board of Investment. 

Relative to application of the Village of Buffalo, Minnesota, for a loan 
of $33,000 to equip and cons truct a hospital, which requests an opinion on t he 
<Iuestion as to whether bonds issued for that purpose are deductible from 
the gross debt of the municipality, in view of the fact that the village 
pledges the net revenue of the proposed hospita l for the retirement of the 
bond issue. 

Under the definition of "gross debt" in Section 1938-3 (C), Mason's 
1927 Minnesota Statutes, the proposed bond issue by the Village of Buffalo 
would be added to its gross debt. Under the definition of "net debt" in sub­
division D of said section, there appears to be no authority for deducting 
from the g ross debt the amount of bonds issued for a hospital. 

In paragraph 4 of Section 1935, Mason's 1927 Minnesota Statutes, pro­
vision was made for deducting from the sum of all outstanding municipal 
money obligations bonds issued for the purposes therein stated, of which 
one was the establishing of a " public convenience from which a revenue is 
or may be derived." Said Section 1935 containing the definition of munici­
pal "net indebtedness" was enacted in 1905. The later definition of Unet 
debt" to be found in aforesa id Section 1938-3 (D) was adopted in 1927, 
and is a part of the same act ('27, C 131) that defined the net debt limit. 
(Section 1938-4). 

It is my opinion that for the purpose of establi shing said statutory 
municipal debt limit, it was the intention of the legislature that the 1927 
definition of "net debt" should supersede the 1905 definition thereof, and as 
under the 1927 provision (Section 1938 -3 'D') bonds issued for hospital pur­
poses are not included in items that may be deducted from the gross debt, 
such bonds are not legally deductible in determining the net debt of the 
Village in question. 

July 18, 1940. 
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J . A. A. BURNQUIST, 
Attorney General. 

440-4 

Bonds ineligible for purchase by state unless (1) will not make entire bonded 
indebtedness in excess of 15 % of assessed valuation of all taxable prop­
erty; and (2) wiIJ not increase municipal net debt beyond limit of assessed 
value of all taxable property as fixed by M38 § 1938-4. 
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State Board of Investment. 

You request an opinion on the question : "Does the limitation of net 
indebtedness contained in Section 1938-4, Mason's Statutes , 1938 Supple­
ment, a pply where the loan is obtained f rom the State?" 

The section involved reads as follows: 

"No municipality except school districts sha ll hereafter incur or 
be subject to a net debt beyond 10 per cent of the last assessed valu­
ation as finally equalized of all taxable property therein including 
moneys and credits ...... " 

Among the exceptions the rein made are municipalities recelvmg state 
aid, in which case the lim it is 20 per cent; school districts. in which case 
the limit is 20 per cent ; and cities of the first class, in which case the limit 
is 5 per cent unless the charter provides otherwise. 

It is my opinion that a muncipality cannot create a net indebtedness 
beyond that fixed by said section whether the debt is incurred to the State by 
a vote of the electors or otherwise. . 

You refer to opinion 16, 1936 report which held that Section 1938-4, 
Mason's Statutes 1927, was inapplicable where bor-ds of a village were to 
be issued t o the State with the approval of the voters of the village. 

The opinion referred to was based on the assumption that the bonds 
in question were not to be included in computing the amount of net debt 
because of the execption in Mason's Statutes 1927, Sec tion 1938-3, of obliga­
tions "authorized by the electors of any municipality to be issued and sold 
to the State of Minnesota." However, this exception pertains to the suc­
ceeding provh:dons as to the issuance of bonds which are covered in detail 
by Sections 1938-5 to 1938-13, inclusive. It is clear that such obligations 
cannot be deducted from the gross debt of a municipality so as to effect 
the 10 per cent limit of net debt provided in Section 1938-4 on the sole basis 
of being au thor ized by t he electors to be issued and sold t o the State. 

This is manifest from the fact tha t under Section 1938-3, the Ugross 
debt" upon which Unet debt" is computed is expressly defin ed in paragraph 
He" thereof as including the very obligations which are excepted from the 
provis ions as t o the issuance above mentioned. 

In defining Unet debt" in pa rag raph flO" of said Section 1938-3, bonds 
sold the State are not specifically mentioned as an item that may be de­
ducted from the gross debt. If, however, obligations a re issued for the 
purposes des ignated in said paragraph "D," they may be so deducted as 
therein provided. 

Insofar as the opinIOn above mentioned is incons istent with the views 
herein expressed, it is not adhered to for the reasons above stated. 

It is therefore suggested that the State Board of Investment in pur­
chasing muncipal bonds of Minnesota should apply two t est s : 
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(1) Will such bonds make the entire bonded indebtedness in excess of 
the constitutional limit of 15 per cent of the assessed valuation of the tax­
able property of the municipality? 

(2) Will such bonds increase the municipal net debt as defined in said 
Section 1938-3 beyond the limit of the assessed value of all taxable prop­
erty in the municipality a s fixed by said Section 1938-4, Mason's Supplement 
1938 ? 

If the answer to either question is in the affirmative, the bonds are not 
eligible for purchase by the state. 

J. A. A. BURNQUIST. 

July 28. 1939. 
Attorney General. 

928a-8 

141 
"Net debt" defined-M27 §§ 1938-3. 1938-4. 

Village Attorney, Westbrook. 

The Village of Westbrook, incorporated under the 1885 Village Act, 
has an assessed valuation of a ll taxable property 3S follows: 

Real Estate ............ . ........................ .... .. ....... $144.289.00 
Personal Property .............. ... .......................... 72.004.00 
Moneys and Credits ......... ... ....................... . ..... ... 131.976.00 

(1938) Total ... ........ $348.269.00 

You state that you have outstanding $21,000 in general obligation 
water bonds ; $27,000 in certificates of indebetedness, issued pursuant to 
Section 1824, Mason's Minnesota Statutes 1927, and $28,200 in bonds issued 
for a municipal light plant, pursuant to Section 1860-3 of Mason's Statutes 
1927. 

You ask to be advised a s to the total amount of general obligation 
bonds which the Village of Westbrook may legally issue. 

Your Village may issue bonds to the extent of ten per cent of the last 
assessed valuation as finally equalized (Mason's 1927 Statutes, Section 
1938-4) which, in this instance, is ten per cent of your total valuation, or 
the sum of $34,826.90. From this amount we must deduct all existing obliga­
tions which go to make up the "net debt" of the Village. In computing 
such net debt, the $21,000 in general obligation water bonds is exempt. See 
Mason's Statutes 1927, Section 1938-3 (D), (2); the $27,000 in certificates 
of indebtedness, issued pursuant to Section 1824, of Mason's 1927 Statutes, 
is exempt pursuant to the terms of such act. The statute authorizing the 
issuance of such certificate of indebtedness provides that, lithe amount of 
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any such certificates at any t ime outstanding shall not be included in de­
termining any such municipali ty's net indebtedness under the provisions 
of any a pplicable law.'" The $28,200 in bonds issued for your municipal light 
plant, pursuant to Mason's Statutes 1927, Section 1860-3, is exempt from 
the computa tion of the net debt. See Mason's 1927 Statutes, Section 
1938-3 (D), (2). 

All of the obligations you have enumera ted arc exempt from the defi ­
nition of flnet debt." I assume that there arc no unpaid judgments ren­
dered against t he municipality and that there arc no other obligations out­
standing. On that assumption your Village may issue general obligation 
bonds to the extent of ten per cent of its assessed valuation, or in the 
sum of $34,826.90. 

October 10, 1939. 

142 

EDWARD J. DEVITT, 
Assistant At torney General. 

476a-3 

Unlawfully incurred-Authority to borrow money-Liability of city to pay­
Charter construed. 

Alexandria City Attorney. 

You state that Alexandria operates under a home rule charter. In 
1938, the city purchased part of a block of land in the city of Alexandria 
to be used a s an athletic fie ld. The city park board, created by ordinance, 
(there is no charter authority for its existence) borrowed $4,000 from a 
local bank, and executed its note in payment thereof, to pay for indebtedness 
incurred by the boal'd in developing the a t hletic field. The council knew 
that the park board was borrowing the money, but did not affirmatively 
approve t he action. There is no question but that the park board and coun­
cil acted ,in good faith. The money was used f or legitimate municipal pur­
poses. On the basis of these facts you ask: 

" Is this obligation or contract created by the Park Board, even 
though unauthorized or ultra vires, a direct obligation of the City, 
and one upon which the Municipality as such is liable therefor ?" 

From your city charter, it is apparent that the ci ty is authorized to 
borrow money only by issuing bonds after a favorabl e vote of the electors. 
See Section 80. Sect ion 81 authorizes the council to issue its certificates of 
indebtedness in anticipation of the collect ion of taxes a lready levied. I 
cannot find any other provision authorizing the council to borrow money. 
It is evident that neither the park board nor the city council is authorized 
to borrow money from a bank and execute a promissory note on behalf of 
the city. It follows, therefore, that the action of the park board in borrow­
ing the money and executing the note was without legal authority and is 
void. 
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One who deals with a municipality is bound by the limitations on its 
powers and is chargeable with knowledge thereof. If money is loaned to a 
municipality. the lender should see to it that the municipality has power 
to borrow money and that the borrowing is the act of a body or officer 
empowered to act for the municipality. See McQuillin Municipal Corpora­
tions, Section 2334. 

However that may be, the question now presented is whether the city 
may be held liable for the indebtedness so created. In the case of First 
National Bank of Goodhue v. Village of Goodhue, 139 N. W. 599, the court 
held that where the Village of Goodhue had received money from a bank 
pursuant to a loan obtained for the village by the council pres ident and 
village clerk, in which transaction the parties acted in good faith and with­
out purpose to violate or evade the law, and where the money so r eceived 
was retained and subsequently devoted to legitimate municipal purposes, 
the municipality was liable thereon even though it had failed to submit 
the question of borrowing the money to a vote of the electors, as was re­
quired by statute. The court held the transaction to be illegal and void, 
but concluded that the municipality should be compelled to do justice and 
repay the loan; recovery was allowed on the theory of an implied contract 
to pay for that which had been received. Quoting the decision: 

fl ••• In short, the 'doctrines of assumpsit are applicable to mu­
nicipal corporations as well as to natural persons, and the action may be 
maintained on the common counts, and not from any contract entered 
into on the subject, but from the general obligation to do justice, which 
binds al1 persons whether natural or artificial.' •• *" 

In a later decision, that of Wakely v. County of St. Louis, 240 N. W. 
103, the court, in reviewing the decisions pertinent to the point there under 
discussion, referred to the case of F irst National Bank v. Village of Good­
hue, supra, and said: 

II. . * The rule as laid down in the cases is that where a mu­
nicipal corporation receives money or property of another under and 
pursuant to a contract upon a subject within its corporate powers, and 
the contract was made and carried out in good faith and without pur­
pose or intent to violate or evade the law, but is invalid because not 
entered into or ratified by the officers of t he corporation having power 
to contract, or for some other failure to comply with sta tutory re­
quirements, and money or property so received is retained by the 
corporation and devoted to a legitimate corporate purpose, resulting 
in benefits to the corporation, the one so furnishing the money or 
property may recover in quas i contract, to the extent of the benefits 
received by the corporation .• * . " (citing cases). 

It would appear that the facts in your case bring it within the rule 
expressed in the Firs t National Bank v. Village of Goodhue case. The city 
of Alexandria has received the money from the bank and used it. The 
transaction was made and carried out in good faith without purpose or 
in~nt to violate or evade the law. The money was devoted to legi timate 
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corporate purposes and resulted in definite benefits to the city. I am of the 
opinion that in the event action were to be brought against the city. the 
court would a llow recovery I not on the express contract, but on the theory 
of an implied contract. 

May 22, 1940. 

LIBRARIES 

143 

J. A. A. BURNQUIST, 
Attorney General. 

69a-22 

Appropriations-WPA project to establish-M27 § 673. 

Blue Earth County Attorney. 

You ask if your county commissioners may lawfully make a donation 
toward a pending WPA project to establish libraries in two or three dif­
ferent villages. 

Th :! county board has no right to appropriate money from gene ral rev­
enue for l ibrary purposes. Under section 673, Mason's Minnesota Statutes 
1927. they can levy a special tax for that purpose, but the levy will be ex­
tended only against property which has not already contributed through 
taxation for support of a free public library. 

August 21, 1939. 

144 

M. TEDD EVANS, 
Assistant Attorney General. 

126b-18 

Counties-Contract for service through cities situa ted in another county. 

State Director of Libraries. 

You ask whether the county commissioners of Waseca County may 
contract for library service for their county through the cities of Owatonna 
or Mankato not in their county when there is a small public library located 
at Janesville, Waseca County, said city of Janesville being situated at the 
northwest part of the county, and not readily accessible or convenient. 

We are forced to the conclusion, after considering a ll the laws which bear 
on the subject, that the legislature intended that where there is a public li­
brary in the county, the taxpayers' money levied for that purpose should be 
spent on that public library. The following sections briefly stated may 
apply : 
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Mason's Minnesota Statutes of 1927, Section 673, paragraph 3, 
states that "If there is a free public library in the county, the board 
of county commissioners shall contract with the board of directors 
of such library •• _.n 

Mason's Minnesota Statutes oC 1927, Section 1691, states that 
"any public library board •• * may enter into arrangements * •• 
with the authorities of any adjoining county, whereby the inhabitants of 
any such county or counties may secure the privileges of using the 
library· • *." 

Mason's Minnesota Statutes of 1927, Section 5666, provides that 
"any board (library) may contract with the board of county com­
miss ioners • • • of an adjacent county • • • to loan books of said 
library to residents of an (adjacent) county." 

Considering all of the statutes together, it seems clear that the legisla­
ture intended Section 673 should apply in a case like this, also it intended 
the word ushall" as used therein to be mandatory. Consequently the county 
commissioners must contract within their own county in this regard and 
may not do so in a neighboring county. 

November 10, 1939. 

LICENSES 
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M. TEDD EVANS, 
A~sistant Attorney General 

285h 

Chauffeur-Driver of city fire tr uck must have-M1940, Sec. 2712-1. 

Beltrami County Attorney. 

You ask: 

... ... whether ci ty employees engaged as drivers of the city fire 
trucks mus t have chauffeu r licenses . ..... " 

Answer, yes. The chauffeur's license law was amended by Laws 1939, 
Chapter 426, now contained in Mason's 1940 Supplement, Section 2712-1. 
The law prohibits any person from driving a motor vehicle as a chauffeur 
without first being Jicensed, and the term "chauffeur," as used in the act, 
is defined as meaning and including every employee who in the course of 
his employment operates a truck, tractor or truck-tractor belonging to an­
other, upon the public streets or highways. Excepted are drivers of light 
trucks used only for the purpose of carrying tools, repairs and light mate­
rials, and trucks registered in the 4fT" class when operated by members 
of the family of the owner. 

November 13, 1940. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

636e 



198 MUNICIPALITIES 

146 
Chauffeur's-Drive of school bus mus t have-M40.§ 2712. 

Anoka County Attorney. 

You inquire: 

UCould a pupil , who complies with the regulations of the Depart­
ment of Education, but is under 18 years of age and hence does not 
have a chauffeur's license, transport not more than five pupil passengers 
in a private automobile and take pay for the same from the school 
district1 " 

Mason's Minnesota Statutes of 1927, Section 2712 (Laws 1939, Chapter 
(26) states : 

"No person shall drive a motor vehicle as a chauffeur upon any 
public highway in this state un less he be licensed by the secretary 
of state· ..... 

The second paragraph of said law states: 
"The t erm chauffeur · •• shall mean and shall include: 

1. Every person, including the owner, who operates a motor ve­

hicle while it is in use as a carrier of persons or property for hire. 

• • • 
4. Every person who drives a school bus transpor ting school chi l. 

dren" 

It is t he opinion of this office that before any person can operate 3 

school bus, or any motor vehicle, transporting school children l or hire, 
such person mURt fi rst secure a chauffeur's license. 

August 26, 1940. 

147 

HA YES DANSINGBURG, 
Assistant Attorney General. 

636e 

Detectives-Undercover men employed by county-M27 §§ 6880 to 5887; L39, 
C306. 

Nobles County Attorney. 

You ask if a so-called undercover man, employed by the county attor­
ney to obtain evidence of liquor law violations, is required to have a de­
tective l icense under Sections 5880 to 5887, Mason's Minnesota Statutes 
of 1927, as amended by Chapter 305, Laws 1939. The 1939 amendment does 
not change the situation or the law in any way, except it granted f ull di s­
cretion to the governor to grant or deny such application. 
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Webster's New International Dictionary defines the word 'Idetective" 
as "one whose occupation is to detect concealed matters, especially crimes 
and criminals." 

An opinion dated April 8, 1926, held that an undercover man, employed 
by a sheriff to obtain evidence of liquor violations, did not require a detec­
tive license. We think the same is true of undercover men employed by 
county attorneys, out of their contingent fund. The work does not require 
special training or qualifications as a detective, and could be done by any 
ordinary citizen. 

The foregoing s'ections of the statute do, however, prohibit any such 
person from holding himself out to be a private detective or keeping 01' 

operating a detective agency. Such undercover men should therefore take 
due care in holding themselves out or representing the nature of their 
work; but the mere investigation or obtaining evidence of liquor violations, 
at your request or at the request of the sheriff, does not make them detec­
tives within the terms of the statute first above referred to. 

M. TEDD EVANS, 
Assistant Attorney General. 

August 17, 1939. 876 

151 
Marriage-Minors-Under age limit-Clerk should refuse to issue license 

even though parents give consent-M27 § 8663. 

Austin L. Grimes, County Attorney. 

You inquire in regard to issuing marriage licenses to minors; in one in­
stance a girl of 14 years of age desires to marry, with the consent of her 
parents, and in the second a boy 17 years of age has applied for l icense. 

The statute which controls this s ituation is Section 8563, Mason's 
Minnesota Statutes 1927, from which we conclude that your clerk of court 
should refuse to issue marriage licenses to any female under the age of 16 
years, even though she has her parents' consent; and that t he clerk of court 
should refuse to issue marriage licenses to any male under the age of 18 
years, even though such person has his parents' consent. 

It would further appear that any minis ter or magistrate who performed 
a marriage ceremony Cor such persons, knowing that they were under the 

. above age limit, might be found guilty of a gross misdemeanor under Sec­
tion 8573, Mason's Minnesota Statutes 1927. 

Our legislature by Chapter 407, Laws of 1937, further amended our 
marriage laws by adding a provision to Section 8564, Mason's Minnesota 
Supplement 1938, which prohibits any marriage where either party is under 
the age of 16 years. It is the law of this state that a marriage of persons 
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under age is voidable, but not void (State ex reI. VS. Lowell, 78 Minn. 166, 
80 N. W. 877). The provisions of Section 8580, Mason's Minnesota Statutes 
1927, do not apply to persons under age. 

July 10, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

300. 

Note: See Lundstrom v. Mample 205 Minn. 91. See also La9, C243, 285 
N. W 83. 

LIQUOR 

152 
Cordials-Composition-Legality-Retail sale-M40 § 3200-28. 

Liquor Control Commissioner. 

You state that a certain manufacturer has put on the market tw~ 

products, labeled as cordials. You enclose statement s of the formulae sub­
mitted by the manufacturer, also reports of examination and analysis by 
the state chemist. From these statements it appears that both of these 
products are composed of a mixture of alchohol with other ingredients, 
the alcoholic content being approximately 50 % by volume. 

You inquire whether the sale of these products is prohibited by the 
following provisions of Mason's Minnesota Supplement 1938, Section 3200-28, 
as amended by Laws 1939, Chapter 101: 

uThe r etail sale for beverage purposes of ethyl alcohol or neutral 
spirits, or substitutes therefor, possessing the taste, aroma, and char­
acteristics generally attributed to ethyl alcohol or neutral spirits, as 
such, is hereby prohibited. Nothing in this paragraph shall be construed 
to prohibit the manufacture or sale of other products obtained by 
the use of ethyl alcohol or neutral spiri ts as defined in the Standards 
of Identity for Distilled Spirits , Article Two (2 ), Regulations number 
five (5), F ederal Alcohol Administration." 

The applicable provision of the federal regulations referred to in this 
statute is as follows: 

"Class 6. Cordials and Liqueurs. (a) Cordials and Liqueurs are 
products obtained by mixing or redistilling neutral spirits, brandy, gin, 
or other distilled spirits with or over fruits, fl owers, plants, or pure 
juices therefrom, or other nalural flavoring materials, or with extracts 
derived from infusions, percolations, or maceration of such materials, 
and to which sugar 0 1' dextrose or both have been added in an amount 
not less than 2* % by weight of the finished product. Synthetic or imi­
tation flavoring materials shall not be included." 
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The question is whether these products are a fann of ethyl alcohol or 
neutral spirits, or a substitute therefor, in which case their sale at retail 
for beverage purposes would be illegal, or whether they are cordials as de­
fined by the federal regulation, in which case their sale would he legal. 
This involves questions of fact for your determination. 

In order to come within the definition of a cordial under the federal 
regulation, for the purposes of the Minnesota statute, a product must meet 
three requirements: (1) It must be compounded in the manner prescribed by 
the regulation; (2) It must be flavored with natural flavoring materials; 
(3) It must contain at least 2% % of sugar or dextrose by weight. 

Upon examining the reports submitted with your let~er, it appears that 
the determination of the character of the products under investigation turns 
principally upon their flavor. Apparently it is conceded that as to method of 
compounding and sugar content they comply with the regulation. 

However, as to flavor, the statc chemist's report states that these 
products possess a definite alcoholic taste, that their flavor is faint, and that 
they possess the characteristics of beverage alcohol, not those common to 
cordials. On the other hand, the manufacturer's formula states that the 
products contain natural fl avoring materials. Nothing is said as to the 
nature, strength, or amount of such materials. The federal regulation pre­
scribes no standard therefor. However, it must be assumed that in order 
to be rated a s a cordial under the regulation, a product must have sufficient 
flavor to distinguish it from ethyl alcohol or neutral spirits. This is not 
to say that the flavor must be so strong a s to overcome completely the 
alcoholic taste or aroma of the basic ingredients. The added flavor must, how­
ever, be something more than a faint trace which might be used merely for 
the purpose of evading the law. 

Our advice is that in any such case you make or cause to be n:tade 
such investigation as you deem necessary in order to satisfy yourself as to 
the composition and character of the product in question, and thereupon 
determine whether or not, in your opinion, it complies with the law. 

The papers which you submitted are returned herewith. 

CHESTER S. WILSON, 
Deputy Attorney General. 

June 16, 1939. 218 

153 
Licenses-Cities-Private census and its effect on cJassification-M. S. 38 

§§ 3200-25, M27 1265, 10933. 

Liquor Control Commissioner. 

You refer to an opinion of this office dated January 30) 1934, ask­
ing for a clarification on computing population of cities or villages for the 
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purpose of determining the number of liquor licenses which may be issued 
pursuant to Section 3200-25, Mason's 1938 Minnesota Supplement. You 
specifically inquire as to the effect of a private census taken at Forest 
Lake, Minnesota, in December, 1938. and its effect on tRe classification of 
such village for liquor license purposes. 

The law does not, and should not, recognize a private census. In the 
past, all legislation passed on population referred to the last official state 
or federal census. This is 8tm the rule in determining the population of all 
villages for purposes of issuing liquor licenses. 

In the case of cities , as classified by Section 1265, Mason's Minnesota 
Statutes of 1927, they are given the right by Section 1266 to add 5 per cent 
to their last official census. 

In all other cases, the population would be determined as defined by 
Section 10933, subsection 12: 

"The word 4population,' and the word 'inhabitants,' * * * shall mean 
that shown by the last preceding cp.nsus, state or United States, unless 
otherwise expressly provided." . 

F ebruary 6, 1940. 

154 

M. TEDD EVANS, 
Assistant Attorney General. 

218g-1 

License--Clubs-May not be licensed. outside of corporate limits of anyt 
dty, village or borough-M40 § 3200-25. 

Dakota County Attorney. 

You inquire: 

"Can a bonafide club which has been such for at least 20 years 
a nd which is located outside of the corporate limits of any city or vil­
lage in Dakota County obtain a license from the County Board of Com­
missioners to sell intoxicating liquors either uoff-sale" or uon-sale 1" 
Chapter 164, Laws 1939 (Mason's Minnesota Statutes 1927 § 3200-26) 

provides in part: 

"All 'On sale' licenses shall be granted and the annual license fee 
therefor fixed by the respective local governing bodies of the vanous 
political subdivisions of the state, and such governing bodies shall 
have the right to revoke licenses issued by them, for cause." 

Following this provis ion, the statute then imposes the limitations as 
Lo the number of licenses that may be issued in cities of the first and sec­
ond class, then provides as follows : 
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"Provided. however, that 'On sale' licenses may be issued, except 
in cities of the first class, in addition to the limitations as herein pro­
vided, to bona fide clubs in existence for 20 years which are duly in­
corporated and which licenses shall he for the sale of intoxicating 
liquors to members only for a license fee of $100.00." 

Then follows provis ions regulating the number of "On sale" licenses 
which may be issued in any third and fourth class cities, boroughs and vil­
lages which are followed by certain modification of the above limitations 
classi fied on the bas is of cities in counties having various populations and 
congressional townships. The statute then provides: 

.. 'On sale' licenses Illay be issued for the ~ale of intoxicating liquor 
in hotels, clubs and restaurants in cities of the firs t, second and third 
class and villages of over 10,000 inhabi tants. Such licenses may be is­
sued in cities of the fourth class, and other vil lages a nd boroughs for 
s uch sale of intoxicating liquor in hotels , clubs, and l ot' exclusive liquor 
stores, which exclusive liquor stores the governing body of such mu­
nicipalities may establish or permit to be established for di spensation 
of liquor either 'On sale ' ot' 'Off sale,' 01' both." 

After providing for limitations as to the number of 'Off sale' licenses 
which may be granted in cities of the first cl a ~u; , the statute continues : 

"In all other cities, villages and burroughs, the number of 'Off sate' 
licenses to be issued therein shall be det ermined by the local govern­
ing body. In all cities, villages and boroughs other than ci t ies of the 
first class "Off sale" licenses slndl be hl ~ ucd only to proprietors of drug 
stores and exclusive liquor stores," , 

While it is true that one provision of thi s chapter as quoted above pro­
vides that licenses shall be issued by the local governing bodies of the vari­
ous political subdivisions of the state, it must be noted that this provision 
is followed by specific r egulations cont:erning the issuance of licenses, which 
regulations appeal' to be limited to the governing bodies of incorporated 
cities, villages or boroughs. It is, therefore, our opinion that the broad 
introductory provision is qualified and restr icted by the fo llowing provi. 
sions and that intoxicating liquor licenses may not be issued to any appli­
cant whose pJace of business is without the corpol'ate limits of any city, 
village or borough, 

KENT C. van den BERG, 
Special Assistant Attorney General. 

June 16, 1939. 218g-16 

155 
License-Revocation-Upon conviction-Authority of city council-Revoca­

tion mandatory where violation wilful-Effect of conviction of licensee­
Liability of licen.ee for acts of employee.-M40 §§ 3200-26, 3200-27, 
3200-33. 
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City Attorney, Mankato. 

You ask the opinion of this office as to the powers and duties of the 
city council with respect to revocation of 8 liquor license where a licensee 
has been convicted of a criminal violation of the liquor act. 

Section 3200-27, Mason's 1940 Minnesota Supplement, provides that u 
license may be revoked for violation of any of the provisions of the act, 
and "an off sale license may be revoked by the governing body of the mu­
nicipality after hearing, or revoked by the Liquor Control Commissioner 
after hearing.1I Section 3200-25, Mason's 1940 Minnesota Supplement, in 
part reads: 

"All on sale licenses shall be granted and the annual license f ee 
therefor fixed by the respective local governing bodies of the various 
political subdivisions of the state, and such governing body shall have 
the Tight to revoke licenses issued by them, for cause." 

Section 3200-33, Mason's 1940 Minnesota Supplement, paragraph (b), 
provides, " when any licensee shall wilfully violate the provisions of this act, 
his license shall be immediately revoked and his bond forfeited •••. " 

All these provisions must be read and construed together. 

This office has previously ruled that in order to protect the rights of the 
licensee and to be safe on the question of due process of law, a hearing 
should be held in every case, and the licensee should be given at least eight 
days' notice, in writing, of the charges agains t him, and the time and place 
of hearing thereon. Eight days is the usual minimum period of notice 
for court hearings, a nd the same time is considered sufficient in liquor 
license cases. More time may be allowed in a particular case, if the cir­
cumstances require. 

It is clear that the law intended to recognize differences in the condi­
tions under which a license is subject to revocation. If a wilful violation is 
found, revocation is mandatory, under Section 3200-33 j otherwise revocation 
is discretionary. 

It is not essential that there should be a previous criminal conviction 
in order t o warrant revocation. The authorized officer or body, under Sec­
tion 3200-25 or 3200-27, may revoke a license, upon determining after a 
hea ring, that sufficient grounds exist , even though there has been no criminal 
conviction. And if in addition it was determined upon a hearing that there 
had been a wilful violation of the law, it would be the positive duty of the 
authorized officer or body to revoke the license. 

In our opinion the term "wilful" for the purposes of such cases merely 
implies that the act constituting the violation of law was done by the licensee 
knowingly or designedly or intentionally, or that it was done by some other 
person with his knowledge a!ld with his acquiescence or approval. 

Dunnell's Digest, Section 2410. 

State v. Lehman, 131 Minn. 427, 166 N. W. 399. 

State v. Damuth, 135 Minn. 76, 160 N. W. 196. 
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It is not necessary that the licensee should entertain any specific crim­
inal -intent in committing the prohibited act, or even that he should have 
known that it was unlawful, in order to render the act wilful and subject 
the license to mandatory r evocation. All that is required is that the licensee 
knew what he was doing, Of, if the act was done by some other person, 
that he knew of it and either consented to or acquiesced in it. AU persons 
are presumed to know the law. As pointed out in the cases above citeu, 
specific criminal intent is not an essential element of violation of the liquor 
laws. 

It has been held that t he proprietor of a licensed tavern or saloon is 
criminally liable for the acts of his employees, even t hough committed 
without his knowledge or consent, since he is responsible under the law for 
the conduct of his place of business. 

State v. Lundgren, 124 Minn. 162, 144 N. W. 752. 

State v. Sobelman, 199 Minn. 232,271 N. W. 484. 

State v. Holm, 201 Minn. 53, 275 N. W. 401. 

Attorney General's Opinion, J une 2, 1939. 

However, we do not think that the rules laid down in those cases are 
applicable upon the question whether or not revocation of a license is manda~ 
tory. The term "wilful" was not expressly used in defining the offenses in­
volved in the cases cited. In t he provision here in question the term "wil­
ful" is used for the express purpose of distinguishing between cases where 
revocation is discretionary and those where it is mandatory. It clearly im~ 
ports actual knowledge on the part of the licensee in order to make revoca­
tion mandatory. Hence, in our opinion, even though a licensee may be held 
criminally liable for the act of an employee committed without his knowl­
edge or consent, revocation of his license would not be mandatory in case 
of a violation by an employee unless the licensee himself had knowledge 
of the act and consented to or acquiesced in it. 

However. the authorized body or officer would have discretionary power 
to revoke a license in case of a violation by an employee, even though it was 
committed without the knowledge or consent of the licensee. 

The question r emains as to the effect of a criminal conviction of the 
licensee with respect to revocation of his license. This is the particular 
question with which your city council is now confronted. 

In our opinion, if a licensee was convicted of a violation of the law for 
his own personal act, the violation would be wilful. by legal presumption, 
and revocation would be mandatory. In such a case. although a hearing 
should be granted, it should be confined merely to identifying the licensee 
and ascertaining the fact and nature of his conviction. A certified copy of 
the conviction, w ith evidence showing that the licensee personally com­
mitted the act. would be all that was required. The council would have no 
authority to go further and review the merits of the case. 

However, if the conviction was for a violation by an employee. the 
council should proceed to determine whether it was committed with the 
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knowledge, consent, or acquiescence of the licensee. If so, it must be deemed 
wilful, and revocation would be mandatory. Otherwise revocation would 
be discretionary with the council. However. a violation committed by an 
employee in the presence of his employer would be presumed to have been 
done with the latter's consent, and hence to have been wilful on the part of 
the employer, even though not express ly authorized. 

In our opinion a conviction under a city ordinance would have the same 
effect in such a case as a conviction under the statute. 

Conviction of a licensee would be stayed by a motion for a new trial 
or by a timely appeal. In such case the city council would be justified in 
delaying action or hearing upon the matter of revocation until final dis­
position of the criminal proceeding. 

April 8, 1940. 

156 

J . A. A. BURN QUIST, 
Attorney General. 

218g-14 

Licenses-Transfer-Intoxicating and non-intoxicating-Refund of fee­
M40 §§ 820()'26, 3200-86. 

Duluth City Attorney. 

You ask: 

1. Whether or not a non-intoxicating malt liquor license may be trans~ 
ferred by the city council from one licensee to another. This office has pre­
viously held that non-intoxicating malt liquor licenses are not transferable. 

2. Whether or not an intoxicating liquor license may be transferred 
by the city council from one licensee to another. Section 3200-25, Mason's 
1940 Minnesota Supplement, provides that all licenses for retail "off sale" 
liquor shall be granted by the local governing body subject to the control 
of the Liquor Commissioner and shall not become effective until so approved. 
Hence, it follows that any uoff-sale" liquor license may be transferred by 
the governing body subject to the approval of the Liquor Control Commis­
sioner and 8uch transfer shall not become effective until so approved by 
him. 

In r egard to the transfer of an "on-sale" liquor license, the matter 
rests within the discretion of the governing body which has authority to 
make the transfer, excluding, however, the exceptions contained in Section 
3200-35, Mason's 1940 Minnesota Supplement, which, we are informed, do 
not apply to your city, which exceptions increase the number of licenses to 
be issued in certain counties subject to approval of the Liquor Control Com­
missioner. 
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3. Whether or not a r efund of non-intoxicating malt liquor or intoxi­
cating liquor license fees may be made to a licensee. This office has previ­
ously rendered opinions to the effect that such refunds cannot be made. 
which opinions you called to our attention. These opinions are in conformity 
with the laws of this state as set forth in Minneapolis Brewing Company 
v. Bagley, 142 Minn. 16. 

4. Whether or not a municipality may provide by ordinance for the 
transfer of ' an intoxicating liquor license. This is answered by paragraph 
three of this letter. 

5. Whether or not a municipality may by ordinance provide for a re­
fund of part of the license f ee in the event that a licensee should wish 
to surrender his license at any time prior to the expir ation of said license 
period. This is answered in the negative. 

July 6, 1940. 

157 

HAYES DANSI NGBURG, 
Assistant Attorney General. 

217b-6 

Licenses-Transfer-Liquor store-Refund of unearned portion-M40 
§ 3200-25. 

City Attorney, Owatonna. 

You state : 

liThe owner of an exclus ive liquor store here has an opportunity to 
·sell "his business. He "has a ' license issued to him which expires June 
30th, 1941, both on and off sale. Owatonna has an ordinance which, 
among other" things, provi~es as follows : 

"Section 12. Not Transferable. No license issued under this 
ordinance shall be transferred by the licensee to any other person. 

liThe' council expects t o revoke the license issued t o tbe seller and 
issue a new license to the buyer for the un-expired: term. The question 
now is a s to the license fee. In view of 'the fact that a license fee has 
already been paid can the City Council, if they want' to, grant a license 
,for the unexpired term, for nothin$'?" 

On November 19, 1938, this office h eld that a city could not make a re­
fund for the une'arned portion of a liquor license. Mason's 1940 Minnesota 
Supplement, Section 3200-25, permits transfers of intoxicating liquor licenses 
with the consent of the issuing authority, if the transferee files a new 
bond. However, since your ordinance prohibits the transfer of a license, 
your council would hardly be in a position to authorize or consent to such 
a transfer. In this instance, the ordinance is not so inconsistent with the 
express terms of the statute that it would be superseded thereby. 
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We are of the opInIOn that th e city council can hardly issue a free 
license for the remainder of the year because that would be inconsistent with 
the state law and with the ordinance. However, the statute does a uthorize 
a license on pro rata basis. for a shorter period than one yea r, when it is 
done for the purpose of making the expiration date of all l iquor licenses 
uniform. The last sentence of Section 3200-25, Mason's 1940 Minnesota Sup­
plement, reads: 

UWhere such license shall be issued for less than one year, a fee 
may be a pro rata share of the annual1icense fee ." 

September 13, 1940. 

158 
LIQUOR 

M . TEDD EVANS, 
Assistant Attorney General. 

218g-10 

Liquor stores-Establishment-Result of election- La9. C395-M40 § 3200·30. 

Henning Village Attorney. 

You state that the vilJage of H enning, pursuant to Chapter 395, Laws 
of 1939, voted on t he question of establishing a municipal liquor store; that 
separate ballots were used with the following result: for municipal liquor 
store 189, against munic:ipal liquor store 187, blank ballots 5. 

You ask us if the village may establish a municipal liquor store within 
the terms of said chapter. 

The materia l portion of said chapter relating to the result of 'the elec~ 
t ion reads as follows : 

..... If a majority of all the ballots cast at such election upon 
the question of establishing a municipally-owned exclusive liquor store 
shall be If or municipal liquor store', the council may ••• establish 
such a store and sell intoxicating liquor therein in the same m.anner as 
in other counties of the state; ...... 

There is a conflict among the cases as to whether blank ballots should 
be counted in detennining the total vote cast. By the greater weight of 
American authority, blank and illegal votes mus t be rejected in determining 
the total vote cast on any question. Am. Ju r ., page 342, note in 45 L. R. A. 
(N. S.) page 714, note in L. R. A. 1915 C, page 714 at 718. 

Minnesota for many years followed the minority : Taylor v. Taylor, 
10 M 81 (107); Dayton v. St. Paul, 22 M. 400; Smith v. Renville County, 64 
M. 16; State v. Hugo, 84 Minn. 81; Hopkins v. Duluth, 81 M. 189 (contra 
and distinction noted); State v. Osakis, 112 M. 365 ; McLaughlin v. Rush 
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City, 122 M. 428; Lodben v. Warren, 118 M. 371; Anderson v. LeSeuer, 127 
M. 318; and Eikmeir v. Steffen, 131 Minn. 287. 

While some of the Minnesota cases are hard to reconcile, there is a 
strong tendency to get away from the rule announced in the case in 131 
Minnesota. "Spoiled ballots must be inc1uded in determining the total vote 
cast a t the election" and the last sentence of the majority opinion reads: 
"Whether the rule stated in the Rush City case should be limited so as to 
exclude ballots wholly blank is left for consideration when that question shaH 
be directly involved." 

In Doepke v. King, 132 M. 291, the court said, "the contestee must 
have a majority of all votes cast, blank and unintelligible votes included, 
and the court properly excluded from the total, votes cast in violation of 
law, etc." 

Then in later Minnesota cases the court has been inclined to lean toward 
the two dissenting opinions in Eikmeir v. Steffen, and in a Minneapolis char­
ter election held that blank ballots did not count in determining the total 
votes cast. Godward v. City of Minneapolis, 190 Minn. 54, 250 N. W . 719. 
The older Minnesota cases can only be distinguished on the theory stated in 
some of the opinions, that extraordinarily strict rules apply in county sea t 
removal and in county option cases. 

We are therefore inclined to the opinion that blank ballots cannot be 
counted as votes cast on such question. Therefore, it would appear that 
a majority of the votes cast were "for municipal liquor store." Therefore, 
the village council may establish a municipal liquor stor e with any funds on 
hand in their general revenue fund, and should for tha t purpose adopt an 
ordinance to establish and regulate the same. 

December 16, 1939. 

159 

M. TEDD EVANS, 
Assistant Attorney General. 

218g-13 

Liquor Stores-Evidence of population for purpose of nurnber controlled. 
by Section 98927 Mason's Minnesota Statutes-M27 § 9892, La9, 0154. 

Keewatin Village Attorney. 

You inquire: 

"The Village of Keewatin, Minn esota, according to the last Federal 
census had a population of 2,134 and pursuant to Section 3200-25, 1938 
Supplement of Mason's Minnesota Statutes for 1927 as amended by 
Chapter 154 of th e Laws of 1939, has three (3) exclusive liquor s tores 
operating within its corporate limits . At the present time, it is the gen­
eral consensus of opinion that the Village has a population in excess 
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of 2500 and, therefore, t he Council desi res your opinIOn on whether 
or not t here is any possibility f or the licensing of one or more addi­

tional liquor stores." 

There appears to be no provision in the liquor control act or in Chapter 
164 of the 1939 Session Laws which provides for proof of population for 
the purposes of the limitations contained within the act. 

I refer you to Sect ion 9892, Mason's Minnesota 1927 Statutes , which 
provides: 

" That the governor of the state of Minnesota shall obtain from the 
director of the federal census, such certified copies thereof as will show 
the population of the several political divisions of this state, which said 
certified copies shall be filed in the office of the secretary of state, and 
thereafter the several political div isions of the st ate f or all purpose~, 
unless otherwise provided, shall be deemed to have t he population 
thereby disclosed. Copies ther eof , duly certified to by the secretary of 
state, shall be prima facie evidence of the facts therein disclosed in all 
the courts of this state. 

It is my opinion that the populat ion as shown by the certified copies 
filed with the secretary of state under Section 9892 will control in determining 
the number of liquor s tores that may be permit ted in the village of Kee­
watin. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

May 17, 1939. 21Sg-13 

160 
Liquor Stores-Funds-Right to contribute 'to public activities. 

City Attorney, Luverne. 

I have to say the funds of a municipal liquor store belong to the city. 
A city has no authority to make contributions out of its funds to local civic 
bodies. 

We have held that contributions may not be made to the Red Cross 
or to any private charity. In this connection see 44 C. J ., Section 4030. Also 
Hitchcock v. St. Louis, 49 Mo. 484, holding that a city cannot give its funds 
to charity or educational institutions within the city but not under its con­
trol. 

It follows that your questions 1 and 2 are answered in the negative. 
The liquor Rtore may not become a member in the local civic and commerce 
association. Neither may it contribute to a fund to be used in attracting 
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conventions to the city. Advertising is merely an ·incidental feature to 
such contribution. 

However, the store may expend money for advertising in local papers, 
including directories and other advertising media. 

April 20, 1940. 

161 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

218<, 

Liquor Stores-Ordinances-Opaque windows-MaS § 8200·28. 

City Attorney. International Falls. 

You ask if your city may pass an ordinance r equiring windows of liquor 
stores to be opaque to a height of four feet from the sidewalk so that ehil· 
dren cannot look into the place of business. 

The motives for such an ordinance are commendable, but because of 
the provision in Section 3200-28, Mason's 1938 Minnesota Supplement, pro­
hibiting opaque windows on on-sale stores, such an ordinance would not be 
valid. Cities and villages may make Ol'dinances and regulations as long as 
they are not inconsistent with the state law. 

Possibly your ordinance would avoid the inconsistency with what would 
be a technical violation of this statute by requiring a curtain or screen to 
the height of four f eet from the sidewalk. This office has heretofore ruled 
that the provision of the act above referred to that sale shall be within 
full view of the public, refers only to the public inside of the premises so 
there will be no conflict with this provision. 

June 22, 1989. 

162 

M. TEDD EVANS, 
Assistant Attorney General. 

218. 

Non·into:deating malt-Hours-Off-sale-L39, C402. 

Hubbard County Attorney. 

You ask as to the effect of Chapter 402, Laws of 1939, regulating clos­
ing hours for sale of non-intoxicating malt liquors. 

The scope of the act is limited by its title to on-sale of non-intoxicating: 
malt liquors. We therefore are of the opinion that this chapter does not 
affect the closing hours as to off-sale non-intoxicating malt liquors. 

May 8,1989. 

M. TEDD EVANS, 
Assistant Attorney General. 

218j-a 
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163 
Non-intoxicating Malt-"On Sale"-Hours-Regulation of-L39, C402. 

Ramsey County Attorney. 

You inquire: 

"The Sheriff of Ramsey County desires your OplnlOn concerning 
the effect of Chapter 402 of the Laws of 1939 and desires to know: 
First, whether the effect of this Act is to establish closing hours. that 
is, the hours for the closing of establishments which sell non-intoxicat­
ing liquors. Second, whether off-sale establishments are effected by 
this law, and third, if this law does effect on-sale and off-sale licensees, 
does it prevent them from transacting in the same establishments other 
lawful business during the prohibited hours!' 

It is my opinion that the prohibition pertains to the sale of non.intoxi­
cating malt liquors within the specified hours and does not prohibit the 
licensee from conducting other lawful business in h is establishment during 
the hours specified. Though the title is possibly broad enough to sustain 
a regulation requiring the closing of an establishment, the body of the act 
contains no such restriction. The title may be broader than the body of 
the act without ipso facto invalidating the act. State v. Droppo, 126 
Minn. 68. 

It is my opinion that the law pertains to the "on sale" distribution of 
non-intoxicating malt liquors only. The words of limitation in the body 
of the act are broad enough to include both "on sale" and "off sale." How­
ever, this is broader than the scope of the act as defined in its title and 
consequently the body of the act will be res tricted in scope by the definition 
contained within the title, which pertains to "on sale" only. Consequently, 
it is my opinion that this act does not pertain to "off sale" distribution. 

May 8, 1939. 

164 

KENT C. van den BERG, 
Special Assistant Attorney General. 

218g·6 

Sale-Minon--Sludents-M27 § 3238-4, M38 §§ 3200-7, 3200·9. 

Nicollet County Attorney. 

You ask whether the crime of selling intoxicating liquor to a minor is 
a misdemeanor by reason of Chapter 248, Laws of 1939, or a gross mis­
demeanor. 

This offense is covered by an old statute which has been on our books 
since 1911, and which is Section 3238-4, Mason's Minnesota Statutes of 1927, 
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making such offense a gross misdemeanor, and which section has not been 
amended or changed by any of the 1939 act s. 

The sale of non-intoxicating malt liquor to a minor is a misdemeanor 
under Section 3200-7 and 3200-9, 1938 Supplement to Mason's Minnesota 
Statutes of 1927. 

July 10, 1939. 

165 

M. TEDD EVANS, 
Assistant Attorney General. 

218j-12 

Sal~unday-Whether a holder of an "on sale" license may sell 3.2 by the 
bottle on Sunday morning- M38 § 3200·6, L39, C402. 

Monticello Village Attorney. 

You inquire: 

uDoes this law (Chapter 402, Laws 1939) permit the sale of malt 
Jiquors between the hours of 2 A. M. and 12 M. on Sunday, if so, by the 
bottle in an on sale non-intoxicating liquor store 1" 

In my opinion, a person having an Hon sale" non-intoxicating malt liquor 
license may not sell beer by the bottle between the hours of 2 A. M. and 
noon on Sunday under Cha pter 402, Laws 1939. Section 3200-6, Mason's 
1938 Supplement to Minnesota 1927 statutes in my opinion provides in legal 
effect that an "on sale" license does not permit "off sale" transactions of 
non-intoxicat ing malt liquor. 

May 20, 1989. 

166 

KENT C. van den BERG, 
Special Assistant Attorney General. 

218j-8 

Sales--Violations-Penalties-Ordinances-Conflieting Statutes-La9, CC 
101, 248, 429. 

City Attorney, St. Paul. 

In construing conflicting portions of these statutes we try to carry out 
the intent of the legislature, and the rule laid down in State v. Schimel­
pfenig, 192 Minn. 66: 

"Where two inconsistent statutes are enacted at the same session 
of the legisla ture, the first must give way to the last as the latest 
expression of the lawmaking power." 
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This rule applies, however, only to the inconsistent portions of the 
acts and not to entire chapters or portions omitted in the later enactments. 
This rule is f ollowed in Gerdts v. Gerdts, 196 Minn. 599. 

As to your first inquiry in regard to Chapter 101, Laws of 1939, which 
goes into effect June 1, 1939, we are of the opinion that this chapter will 
be in full effect after June 1, 1939, except as to portions which are incon­
sistent with later enactments of this same session as found in Chapters 
248 and 429. The effective date of the statute is not controlling or material 
~n determining the effect of later legislation. The time of enactment is the 
controlling fact in determining which statutes are superseded. 

You next ask what the penalty is at present for the sale of intoxi­
cating liquor without a license. It is a gross misdemeanor under Chapter 
248, and there will be no change in penalty on June 1 because Chapter 248 
supersedes Chapter 101 as to inconsistent parts. 

You next ask if the holder of a liquor license, who sells at a prohibited 
time is to be treated as selling without a license and punished under Chapter 
248, Section 1, paragraph (f); or to be charged with a gross misdemeanor 
under paragraph (e) of the same. We think a statutory prosecution for 
selling after hours should be under Section (f) and that this section ot . 
Chapter 248 fixes the penalty for violations of Chapter 429 relating to clos­
ing hours. 

You next ask if this same offense, selling after hours , will be a gross 
misdemeanor if committed after June I, 1939. We think we have already 
answered this that there will be no change made by the effective date, June 
1, 1939. 

You next ask what proper penalty there is at the present time for the 
sale of liquor without a proper stamp thereon. It is a misdemeanor under 
Section 8200-70; but will become a gross misdemeanor on June I, 1939, 
the effective date of Chapter 101. 

You next ask if there is any penalty at present for the sale of ethyl 
alcohol as a beverage. There is none at present but it will be a gross mis­
demeanor on and after June 2, 1989, under Chapter 101. 

You next inquire as to the city ordinances relating to closing hours. 
Chapter 429 does not alter or change any city ordinances, and municipalities 
now 8S heretofore have the right to regulate by ordinance shorter hoursj 
that is this statute is permissive and affords authority to the city councll 
to extend their hours to the ones mentioned in the statute, if they want to, 
by amendment of their respective ordinances. This will not be changed 
any on June 1. 

The council has authority to pass regulatory ordinances not inconsistent 
with the statute and make the violations of the same m isdemeanors. 

May 12, 1939. 

M. TEDD EVANS, 
Attorney Attorney General. 

218. 
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167 
Sale-Without license in dry territory-Criminal Matters: Cases Misde· 

meanors-MaS § 32oo-5\. 

Lac Qui Pa rle County Attorney. 

You enclo~e copy of a complaint, which charges the offense of selling 
liquor without a license in dry territory under Section 3200-51, Mason's 
1938 Supplement, which remains unamended as to penalty, and the penalty 
for which is therefore that of a misdemeanor, but requires punishment or 
both fine Hnd jail sentence. 

Former opinions of this office dated November 22, 1936, and opinion No. 
300, 1936 report, da t ed April 27, 1936, are overruled and reversed as far as 
they imply that this section is exclusive; and we now hold that a party can 
be prosecuted in dry counties for selling without a license under Section 
3200-25, Mason's 1938 Suppl ement, which by amendments in Chapters lOt 
a nd 248, Laws of 1939, is a gross misdemeanor. 

Defendant by the same act may be guilty of violating several differ­
ent statutes, and the prosecutor may choose the statute under which he 
intends to prosecute, even thoug h in most instances a conviction under onp 
would bar the further prosecution under a different statute fOT the same act. 

The opinion of April 16, 1937, you refer to, is correct in its hold ing 
that since Section 3200-51 provides a punishment of both fine and jail sen­
tence, the penalty exceeds the jurisdiction of the justice court, and that the 
defendant should therefore be bound over to district court. Therefore, as 
your municipal court before which this case is pending has only jurisdic­
tion in criminal cases limited to the jurisdiction of a justice court, you are 
in the same position; and the defendant on the proposed complaint could 
be bound over to district court. 

August 7, 1939. 

LOCAL IMPROVEMENTS 

168 

M. TEDD EVANS, 
Assi-tant Attorney General. 

21Sf 

Sewers-Lift station-Lateral sewers-Cost of construction-Method of 
payment-By village or by special assessment-M27 §§ 1918·16, et seq., 
1880, et seq. 

President, Village Council, Winnebago. 

You state that there are about twenty houses on the edge of Winnebago 
which have no access to the main sanitary sewer. You state in order to 
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give these houses s uch access it Will be necessary to construct a new sani­
tary sewer and a lift station. You ask whether, under Mason's Minnesota 
Statutes of 1927, Section 1819-23, the village could pay for the entire sewer 
and lift station ; whether it is possible to continue pursuant to Sections 1880, 
et seq. , Mason's Minnesota Statutes of 1927; and whether it is necessary 
to de.signate an official newspaper for published notices. 

This office, in an opinion dated August 27, 1937, has ruled that under 
Sections 1880, et seq., above referred to, a village council would not be 
authorized to pay part of the expenses of laying or constructing a lateral 
sewer. 

It is our opinion, therefore, that it is not possible to continue your pro· 
ceedings under Sections 1880, et seq., and at the same time bave a village 
pay part of the cost of the sewer and the cost of the lift station. 

We are enclosing a copy of the opinion of August 27, 1937. In this con· 
nection we would like to call your attention to Section 1918-71, Mason's 
1938 Minnesota Supplement, which might have some bearing on your prob­
lem. 

With respect to proceedings under Sections 1918-15, et seq., it is our 
opinion that the vilJage may pay for the entire cost of the sewer, together 
with the lift station. Section 1918·'15 indicates that the act should receive 
a broad construction. Section 1918-23 provides that: 

liThe municipality also may * * * pay the cost of any such im­
provement applicable to intersecting streets and * •• may also pay such 
portion of the cost of such improvements between street intersections 
••• as the council may determine." 

It further provides that: 

"The cost of outlets and disposal plants for a sewer ••• may be 
paid by the municipality or may be assessed against other property 
found . benefited thereby." 

This language taken in conjunction with the definitions set forth in 
Section 1918-15, in our opinion is broad enough to include a lift station. 

Under Section 1918-18, Mason's Minnesota Statutes of 1927, it will not 
be necessary for you to designate an official newspaper. That Section pro­
vides in part, "The notice shall be published in a newspaper published in 
the municipality once in each week for at least two successive weeks, and 
the last publication shall be at least seven days prior to the date set for 
the hearing." The only limitation, you will observe, is that the newspaper 
be published in the municipality once in each week. 

You ask whether the present condition of the sewer system with respect 
to the twenty houses at the edge of Winnebago will create any liability on 
the part of the village on the grounds that a nu isance is being created. In 
Hugh es v. Village of Nashwauk (1929) 177 Minn. 547, 225 N. W. 898, the 
court held a municipal corporation liabl e for the casting of sewage upon 
the property of the plaintiff. It appears in that case that the village owned 
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and controlled the sewage system in question. We gather from your letter 
that this is not the situation with respect to the sewer for the twenty 
houses. Consequently. it is our opinion that on the facts stated in your 
letter there is no liability on the part of the village. 

This conclusion, that the village is free from liability, is not entirely 
free from doubt. Cases supporting our opinion may be found in the notes 
to Section 1910 of the title Municipal Corporation~ in 43 Corpus Juris at 
page 1152, which reads in part as follows: 

"Creation of nuisance. A nuisance, such as the pollution of a 
stream, created by third persons without the authority or permission 
of the municipality wHl not render the municipality liable, in the 
absence of notice and failure to abate. So a municpality is not liable 
for damages caused by sewage discharged from one of its street cul­
verts into a ditch on plaintiff's premises, where it does not appear that 
the village ever gave permission or knew that the sewage flowed in the 
culvert, which was constructed merely for surface water, and such 
flowage was wrongfully caused by a third person. But the municipality 
is liable where sewage is turned into a sewer or culvert with its au­
thority and permission. Likewise, where a sewer constructed by the 
municipality and under its control becomes a nuisance because land­
owners abuse the privilege given them of connecting their premises 
with the sewer, the municipality is liable." 

On the other hand, the principles stated in Section 1908 and in Section 
1734 of the same authority, indicate that the question is a close one. 

January 20, 1940. 

169 

W. W. WATSON, 
SpeCial Assistant Attorney General. 

387g-5 

Sidewalks-Curb--Assessment-Against Court House pruper ty-Minn. Cons. 
Art. IX § 1-M27 §§ 1975, 1205, 1815. 

Pine County Attorney. 

You enclose a copy of a bilt which was filed with your county auditor 
for work done under a WPA project of the Village of Pine City. The work 
consisted in the rebuilding of a sidewalk and building a curb on property 
owned by the county, upon which the Court House is located. You inquire 
whether or not your county is liable for the payment of these improvements 
as stated. Your letter does not state under what authority the village coun­
cil acted in doing this work. 

Article IX, Section 1 of the Constitution of Minnesota provides : 

"Taxes shall be uniform upon the same class of subjects, and shall 
be levied and collected for public purposes, but public burying grounds, 
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public school houses, '" '" '" and public property used exclusively (aI' 

any public purpose, shall be exempt from taxation · • *." 

Section 1975, Mason's Minnesota Statutes for 1927, as amended, pro­
vides as follows: 

"All property described in this section to the extent herein limited 
shall be exempt from taxation, to wit : (7) All public property exclu­
sively used for any public purpose." 

As a general rule assessment laws apply to private and not to public 
property. and though such laws are general in terms they do not apply t o 
public property unless the intent to so apply them affirmatively appears. 

Washburn M. O. Asylum v. State 73 Minn. 343. 
State v. Macalester College 87 Minn. 166. 
State v. Board of Education 133 Minn. 386. 

The case last cited seems to be the authority in thi s state today. The 
question then is did the law unde)' which the council had thi~ work done 
by its terms apply to county property such a s a court house block. 

Section 1206, Mason's 1927 Statutes, provides as follows : 

"The council of any village may cause any s tree t · •• ; and, without 
any petition, it may order any s idewalk curb, sewer or g utter previously 
built to be put in repair, or rebuilt when necessary, •••. The cost 
of such improvement or sprinkling, or any part thereof not less than 
half, may be assessed and levied, by resolution of the council upon the 
lots or parcels of ground fronting on the street, part of the street or 
side thereof, so improved or sprinkled, and most benefi ted thereby." 

If the vi llage council acted under this section of the law it is our 
opinion that the county is not liable for the improvements so made. There 
is nothing in this section or the following section indicating an intention 
to subject this property to the payment of assessments for local improve­
ments. 

Further, we are unable to see how collection of any asses~ment for 
this work could be made. See Mason's 1927 Statutes, 1207. 

If the council acted under the authority of Section 1815, Mason's 1927 
Statutes as amended, it would follow that the county would be liable for the 
expense of the curb, as Section 1822 of Mason's 1927 Statutes as amended, 
provides f or payment of s uch work by county boards and proper school 
district officials. However, Section 1815 makes no reference to sidewalks, 
and the original title of this law makes no reference to anything but streets. 
A good general discussion of special assessments with reference to public 
property may be found in 90 A. L. R. 1137. 

March 31, 1939. 

HAYES DANSINGBURG, 
Assistant Attorney General . 

480. 
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170 
Streets-As8essment8-Against school property-M27 § 1822. 

City Attorney, Owatonna. 

You inquire as to the right of Owatonna, a city of the 4th class, gov­
erned by home rule charter, to make assessments against school property 
for curbs and gutters, pavements, etc. You state that your home rule char­
ter makes no specific reference to holding school property liable for 'such 
assessments. 

We believe the answer to your question is found in Section 1822, Mason's 
Minnesota Statutes 1927, which provides the method of collecting such as­
sessments although it would not be a lien on the property. This Section 
was adopted as a part of Chapter 65, Laws of 1919, which act is applicable 
to cities of the 4th class, without regard to the law under which they are 
organized, and hence is applicable to the City of Owatonna. 

Upon the question of the validity of this chapter, we call attention to 
the cases of Washburn Orpha,n Asylum v. State, 73 Minn. 343, State v. 
Macalester College, 87 Minn. 165, and State v. Board of Education of 
Duluth, 133 Minn. 386. 

April 28, 1939. 

171 

M. TEDD EVANS, 
Assistant Attorney General. 

396. 

Streets-Oiling-Assessment of benefits-Issuance of warrant&-L03, C382. 
Village Attorney, Lindstrom. 

You state that the Village of Lindstrom is contemplating an oiling 
project on its streets, costing approximately $4,000.00, and the village coun­
cil of said village is desirous of undertaking the project on its own motion 
and not by petition of the owners of the property abutting the proposed 
improvement. You suggest that the vjJIage may undertake the project 
pursuant to the authority provided in Chapter 382, Laws of 1903. You 
make the following inquiries with reference to said act : 

"I. May the procedure and mode of financing as provided in Chap­
ter 382, Laws of 1903 be used where the council orders the improve­
ment without petition and without determining the question of an as­
sessment? 

"2. In the event of a negative answer to the above may the coun­
cil proceed with the bearing on the question of the benefits and assess­
ments to be levied therefor and then determine that there is no special 
benefit and that no special assessment should be levied against benefited 
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property? Assuming an affirmative answer to this query may the pro­
cedure as to improvement warrants as provided in the law be followed? 

"3. Assum ing a negative a nswer to questions 1 and 2 may the 
council after the hearing on the resolution to determine benefits and 
assessing the cost thereof provide nominal assessments and finance the 
balance through general revenue taking advantage of a provision for the 
issuance of improvement warrants." 

Your inquir icf.; may be considered together. 

Although you do not state, we assume that the Village of Lindstrom 
has a population of less than 10,000. Therefore, the village counci l may 
order the improvement without petition of the majority of the owners of 
the property abutting the proposed improvement and on its own mo~ion, 
pursuant to Section 1 of Chapter 382, Laws of 1903. In acting pursuant 
to said 1903 act, it is our opinion that the en tire procedure provided therein 
must be followed by the village council. The council is required to make 
a determination of the amount of special benefits received by any property 
within the village by reason of the improvement, and to assess such bene­
fits to each piece of property benefited in the manner specified in the act. 
In the event such assessments are not full y paid to the village within tht! 
time specified in Section 6 thereof, or if there is insufficient money in the 
treasury of the village at the end of said period of time to pay the portion 
of the cost of the improvement which may be in excess of the aggregate 
amount of the assessments levied on account thereof, regardless of whether 
the same have 01" have not been collected in full , the village council pursuant 
to the provisions of the act shall issue the orders of said village upon the 
treasurer thereof for the payment of which t he full faith and credit of said 
vlllage is pledged, for the aggregate amount of the unpaid balance of the 
cos t of such improvement, payable in three annual installments, each of 
which shall be represented by a separate order, and bearing interest at a 
rate to be determined by t he v illage council but not exceeding 6% , and to be 
payable in the manner specified in liIection 7 of the act. 

Your inquiries infer that the village council is desi rous of proceeding 
pursuant to said Chapte r 382 by initiating improvement on its own motion, 
and is desirous of paying for the improvement by issu ing the improve­
ment orders as spec ifi ed in the act, but without det ermining the matter 
of special benefits to property benefited by the improvement and making 
assessments therefor . It is our opinion, however, that if the improvement 
is carried out pursuant to the procedure established in the 1903 act, the vil­
lage council must comply with all the provisions thereof, including the deter­
mination of special benefits and the making of assessments therefor, in 
addition to the issuance of the village orders to pay the portion of the cost 
of the improvement which may be in excess of the aggregate amount of the 
assessments levied on accoun t thereof. 

June 22, 1940. 

ARTHUR CHRISTOFFERSON, 
Deputy A ttorney General. 

3961r-7 



MUNICIPALITIES 221 

172 
Streets-Plats-Vacation-Title to land occupied by highway or street. Rail­

roads-Right-of-way-Immunity from adverse possess ion. 

Village Attorney. Moose Lake. 

You state that the Northern Pacific Railway Company, as successor to 
the Lake Superior and Miss issippi Railway Company. owns a right-of-way 
150 feet in width running through t he village of Moose Lake. T he vi1lage 
plat, however, shows this right-of-way to be only 100 feet wide. Along 
and adjacent to the right of way as shown on the plat runs a 60 foot street 
on either side. Thus the plat shows two parallel streets, each 60 feet wide, 
with the right-of-way 100 f eet wide between them. A 25 foot strip of each 
street adjacent to the right-of-way would be within the boundaries of the 
original 150 foot right-of-way. The railroad company has at times as­
serted its rights to these 25 foot s trips, but has never ejected the public 
from the same. 

It js contemplated that portions of the streets in question may be 
vacated. You ask who will then get title to that part of the vacated streets 
lying outside of the original railroad right-of-way. 

Apparently it is conceded that in case of vacation the 25 foot strip of 
street within the original 150 foot right-oi-way would revert to the railroad 
company. We think that this is correct. You say it is your understanding 
that adverse possession would not run against the railroad company anyway. 
Presumably this idea is based on the decision of the United States Supreme 
Court in Northern Pacific Railway Company vs. Townsend, 190 U. S . 267, 
holding that private individuals may not get title by adverse possession 
to land expressly granted by congress to a railroad company for right-of­
way purposes, since the result would be to impair the efficacy of the federal 
grant for railroad purposes. Neither could the railroad company itself 
alienate any part of the right-ai-way so granted. The decision recognizes 
that to some extent the right-of-way may be subjected to limitations in 
favor of the general public. 

However, if the streets were vacated, the rights of the public, however 
acquired, would be extinguished. Hence no controversy as between the public 
and the railroad company is involved in the present inquiry. The .only 
question is who would be entitled to the ground now occupied by the street 
in case of vacation. This depends, as indicated in your letter, on who owned 
that ground before the street was platted, subject, of course, to any subse­
quent transfers of such ownership that may have occurred. 

Assuming that the railroad company owned the 150 foot right-of-way 
when the street was platted, and has never since made any valid conveyance 
thereof, the 25 foot strip of right-of-way which was included in the street 
would revert to the railroad company upon vacation. We think you are 
correct in your conclusion that the company would not acquire any interest 
in the remaining portion of the street. Its rights ex tend only to the boun­
dary of t he original right-of-way. 
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The remaining portion of the street, being a 36 foot strip outside of 
the original right-of-way, would belong, in case of vacation, to the fee 
owner of the ground at the t ime the street was platted or to his successors 
in interest. 

We assume that at the time the plat was dedicated the abutting lots 
and the ground under the streets between such lots and the original railroad 
right-of-way were owned by the same person. If such was the case, and 
if such a lot has since been conveyed without expressly including the 
ground under the street, but without anything to indicate an intention of 
excluding !Such g round, the fee title to all that part of the street lying 
between the lot conveyed and the original railroad r ight-of-way would pass 
to the grantee in the conveyance as an appurtenance to the lot, subject 
to the public highway easement. 

Of course it is possible that the fee title to land under a street may 
be conveyed separately from the abutting lots, either by express language 
in a deed or through attendant circumstances evidencing such intent. How­
ever, that would be an unusual case. 

For cases illustrating the principles above stated, see: 

In Re: Robbins, 34 Minn. 99; 24 N. W. 856. 
Owsley v. Johnson, 95 Minn. 168 j 103 N. W. 903. 
White v. Jefferson, 110 Minn. 276; 124 N. W. 373; 125 N. W. 262. 
Dunnell's Digest, Section 1065 and cases under note 75. 

Of course it is beyond the province of the village council in a vacation 
proceeding to determine the ownership of the ground under the vacated 
street, although the council may properly take into consideration the pros­
pective rights of the property owners, so fa r as they can be ascertained, 
for whatever bearing they may have on the advisability of the vacation 
from the standpoint of the public. The Attorney General could not assume 
to advise as to the rights of any individual private property owner. Any 
dispute as to such rights, if not settled amicably, would have to be deter­
mined by the courts. All we can do is to point out the general rules, so 
far as material, for the guidance of the public authorities. 

November 4, 1939. 

173 

CHESTER S. WILSON, 
Deputy Attorney General. 

396g-16 . 

Water Levels--Appropriation-Proceedings-M27 § 6588, M40 § 6602-13. 

Kandiyohi Attorney. 

You submit the following questions: 

II An application has been made informally to the County Board of 
Kandiyohi County for funds to be appropriated by the county for the 
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purpose of digging a deep well and for maintaining a pumping station 
to pump large quantities of water into Diamond Lake lying wholly 
in Kandiyohi County, 

"Will you kindly advise me as follows : 

"1. ]s it necessary as a prerequisite for the county to appropriate 

such money that proceedings be initiated under Section 6602, Sub­

section 13. 

H2. May the County Board make such appropriation directly with. 
out the consent of the Commissioner of Conservation and without any 
other proceeding." 

"3. If this project is a community project, may the county receive 
donations from interested persons in order to help defray the expense 
of this digging and the maintaining of the pumps," 

Answering your first question, the county commissioners should not 
appropriate money until they have at least adopted a resolution for main­
tenance of the lake level, pursuant to Section 6588, Mason's Minnesota 
Statutes of 1927. If this were done, it would not be necessary to adopt 
the more complicated proceedings of Section 6602-13, Mason's 1940 Minne­
sota Supplement. 

Your second question is answered in the affirmative. The statutes 
giving powers to the county board, Section 6588 et seq., Mason's Minnesota 
Statutes of 1927, as amended, are independent of the sections giving powers 
to the commissioner of conservation in connection therewith, which are 
Section 6602-51 to 69, Mason's 1940 Minnesota Supplement. A former 
opinion, dated April 2, 1929, points out that the county commissioners have 
independent and greater powers than the conservation commissioner. The 
conservation commiss ioner may maintain higher lake levels where game 
and fish, or conservation, would be affected. In either event, the interests 
of property owners are not affected if your only purpose is to maintain 
the usual high water mark, without J;'aising the level of the lake. The latest 
case in connection with the powers of the conservation commissioner is 
in Re Lake Elysian High Water Level, 293 N. W. 140. 

Proceedings for maintaining the water level may be instituted either 
upon the petition Of landowners abutting the lake or upon motion of the 
board without any petition. If they adopt a resolution to take steps either 
by building a pump, or erecting a well and pump, to maintain the lake 
level, they may then appropriate money for such purpose. 

Answering your third question, we are of the opinion that the county 
may receive donations or gifts, to be used toward t he expense of this work. 

August 8, 1940. 

M. TEDD EVANS, 
Assistant Attorney General. 

2738-23 
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174 
Watermains-Installation-Procedure-Applicable statutes-M27 § 1918-1, 

1880,1206. 

Clifford E. Olson, Village Attorney. 

You inquire whether an individua l property owner can compel the 
village of Cokato to install sewer and water mains on his street when all 
other property owners in the block oppose such action. The council does 

not wish to undertake the improvement and assess the unwilling owners, 
but prefers to have the individual owner install hiR own sewer and water 
pipes to connect with mains at a nearby corner. 

Sewers and water mains may be constructed by a village pursuant 
to several different acts. These are briefly reviewed below. 

I. Mason's Minnesota Statutes of 1927, Section 1880, et seq., empowers 
the council to construct sewers and requires that an ordinance directing 

the improvement must first be enacted by majority vote of the council. 

2. Sections 1918-1, et seq., thereof permits the council to lay water 

mains when authorized by resolution adopted by majority vote of the 
council. 

Ii proceedings be proposed under either of the foregoing sections, the 
construction of the improvement is discretionary with the counci l. It cannot 
be compelled to undertake the project. 

3. Section 1205 idem provides as to sewers: 

"The council of any village may cause any • • • sewer ••• to 
be built· •• or in part bui lt · •• upon a petition the refor signed 
by a majority of all owners of feal estate bounding both sides, and 
by the owners of at least one-ha.1f of the frontage of the street or 
part of s treet t o be improved. • • . " 

4. Sections 1918-15, et seq., thereof empowers the counci l to construct 
sewers or lay water mains when so petitioned by ' "owners of at least fifty­
one per cent in frontage of the real property abutt ing on the parts of 
the street or s treets named in the petition." 

If the interested owner proceeds under either Sections 1205, et seq., 
thereof or Sections 1918-1 5, et seq., thereof he must furn ish the petitions 
required by those statutes. Until he has done so, the council is not obliged 
to give consideration to his proposed improvement. 

September 11, 1940. 

M. TEDD EVANS, 
Assistant Attorney Genera l. 

624d-9 
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MILITARY AFFAIRS 

175 
Soldiers and Sailors Civil Relief Act- Application of-Public S61-76th 

Congress-31'd Sess ion. 

Ramsey County Attorney. 

You inquire whether Section 13A of the Selective Training and Service 
. Act of 1940 (Public 783, 76th Congress, 3rd Session) requires filing of 

certain affidavits before obtaining a default judgment in this state. Sec­
tion 13A, idem, provides: 

"The benefits of the Soldiers and Sailors Civil Relief Act, approved 
March 8, 1918, a re hereby extended to all persons i{lducted into the 
land or naval forces under this act, and to all members , of any reserve 
component of such forces now or hereafter on active duty for a period 
of more than one month; and, except as hereinafter provided, the 
provisions of such act of March 8, 1918, shall be effective for such 
purposes." 

Section l3B, idem, speci fies certain sect ions of the act of 1918 which 
are to be inoperative. 

It should be noted that by vi rtue of the Soldiers and Sailors Civil 
Relief Act of 1940 (Public 861, 76th Congress, 3rd Session, approved 
October 17, 1940) the entire Section 13 of the Selective Training and 
Service Act is declared to be inapplicable to any military service performed 
after the date of the enactment of the Soldiers and Sailors Civil Relief 
Act of 1940 (Public 861, 76th Congress, 3rd Session, Section 605). Some 
of the provis ions of the Soldiers and Sailors Civil Relief Act of 1940 
pertinent to your inquiry are: 

lISec. 101 (1) The term 'persons in military service' and the 
term 'persons in the military service of the United States ,' as used in 
this Act, shall include t he following persons and no others : All members 
of the Army of the United States, the United States Navy, the Marine 
Corps, the Coast Guard, and all officers of the Public H ealth Service 
detailed by proper authority for duty either with the Army Of the 
Navy. The t erm 'military service', as used in this Act, shall signify 
Federal service on active duty with any branch of service heretofore 
referred to or mentioned as well as training or education under the 
supervision of the United States preliminary to induct ion into the 
military service. The terms 'active service' or 'active duty' shall include 
the period during which a person in military service is absent from 
duty on account of s ickness, wounds, leave, or other lawful cause. 

"(2) The term 'period of military service'l as used in this Act, 
shall include the time between the following dates: F'or persons in 
active service at the date of the approval of this Act it shall begin 
with the date of approval of this Actj for persons entering active 
service after the date of this Actl with the date of entering activ~ 
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service. It shall terminate with the date of discharge from active 
service or. death while in active service, but in no case later than the 
date when this Act ceases to be in force. 

• • • • • 
"(4) The term 'court', as used in this Act, shall include any court 

of competent jurisdiction of the United States or of any State, whether 
or not a court of record." 

"Sec. 200. (1) In any action or proceeding commenced in any 
court, if there shall be a default of any appearance by the defendant, 
the plaintiff, before entering judgment shall file in the court an affidavit 
setting forth f acts showing that the defendant is not in military service. 
U unable to file such affidavit plaintiff shall in lieu thereof file an 
affidavit setting forth either -that the defendant is in the military service 
or that phLintiff is not able to determine whether or not defendant is 
in such service. If an affidavit is not filed showing that the defendant 
is not in the military service, no judgment shall be entered without 
first securing an order of court directing such entry. and no such 
order shall be made if the defendant is in such service until after 
the court shall have appointed an attorney to represent defendant 
and prot ect his interest, and the court shall on application make such 
appointment. Unless it appears that the defendant is not in such 
service the court may require, as a condition before judgment is entered, 
that the plaintiff fil e a bond approved by the court conditioned to 
indemnify the defendant, if in military service, against any loss or 
damage that he may suffer by reason of any judgment should the 
judgment be thereafter set aside in whole or in part. And the court 
may make such other and further order or enter such judgment as 
in its opinion may be necessary to protect the rights of the defendant 
under this Act . 

"(2) Any person who shall make or use an affidavit required 
under this section, knowing it to be fa lse, shall be guilty of a mis­
demeanor and shaH be punishable by imprisonment not to exceed one 
year or by fine not to exceed $1,000, or both." 

It is my opinion that the Soldiers and Sailors Civil Relief Act of 1940 
will apply to actions in our s tate courts which come within its terms. 

Though the language of the 1940 act is somewhat different from that 
of the 1918 act (40 U. S. Statutes at Large 440) , the two acts seem to be 
substantially the same except in a f ew particulars. Consequently, it may 
be helpful to review some of the decisions under the 1918 act. However, 
this may not be considered as an opinion of the Attorney General. It is 
merely a catalogue of some of the decisions under the 1918 act without 
any attempt to determine their soundness or applicability to the 1940 act. 

It seems well settled that the 1918 act is within the power of Congress 
to maintain armies and is constitutional. Hoffman v. Charlestown Five 
Cent Saving Bank, 281 Mass., 824, 121 N. E. 16. Pierrard v. Hoch, 79 
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Ore. 71, 191 Pac. 328. Kuehn v . Neugebauer (Tex. Civ. A 1919), 216 S . W. 
269. Errickson v. Macy, 231 N. Y. 86, 131 N . E . 744. 

The act was held to apply in stat e cou rts. Clark v . Mechanics National 
Bank (C.C.A., Ark. 1922 ) , 282 Fed. 589. A judgment obtained without 
having filed the required affidavit will not be set aside unless the defendant 
was in military service a t the time the judgment was entered. Wells v. 
McArthur, 77 Okla. 279, 188 Pac. 322. Howie Mining Company v . McArthu r 
(C.D.N .W., W. Va . 1919 ) , 256 Fed. 38. Alzugaray v. Onsurs, 25 N . M, 
662, 187 Pac. 549. 

Where the defendant a ppears either by way of ans wer or personally 
in court, and no showing i s made t hat he is in military service, t here 
may be some question as to t he necessity of the affidavit. P eople v. Byrne, 
189 N. Y. S. 916. Bulgin v. American Law Book Company, 77 Okla. 112, 
186 Pac. 941. 

In Mader v. Chris tie. 52 Cal. Ap. 138, 198 P ac. 46, the court held 
that the filing of the requi red affidavit s ubsequent t o the entry of default 
b~t prior to the ent r y of judg ment satisfied the stat ute. 

In Schroeder v. Levy, 222 111. Ap. 252, t he court held tha t the r equire­
ment of the affidavit was not juri sd ict ional and that a judg ment entered 
without the required a ffi davit being fi led is not void. It should be noted 
tha t both t he 1918 and the 1940 acts at Section 200 (4) provide that if a 
judgment is r endered against a person in military service -du ring the period 
of service or within thirty days thereafter , and if such person was prej­
udiced by reason of his military service in making his defense thereto, 
such judg ment may be opened. Applica tion for opening the judgment must 
be made within ninet y days after the termination of the milita r y service. 

KENT C. van den BERG, 
Specia l Assistant Attorney General. 

November 6, 1940. 

176 
War Orphans-Aid t~Division of Social Welfare-L. 1936, C. 350. 

The Adjutant Genera1. 

You sta t e : 

310 

"Chapter 350, Session Laws 1935, in providing educational oppor­
tunities for children of soldiers, sailors and marines who died in service 
or from disabilities which were the result of service in the World War, 
under Section 1 t hereof st ates : 

.. 'That the m oneys appropriated shall be used f or the benefit of 
children not under sixteen nor over twenty-two years of age! " 
You a sk : 
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"Whether or not the educational aid as authorized by the fore­
going provision of law t erminates on the twenty-second birthday or 
is it authorized until the individual has reached the age of twenty-two 
years, three hundred six ty-four days." 

The authorities are not in agreement as to the interpretation which 
s hould be placed on the words "over twenty-two years of age" or similar 
language. The preponderance of authority and, in our opinion, the best 
considered decis ions concur in the conclusion reached in the case of Wilson 
v. Mid-Continental Life In r-.urance Co. (Okla.) 14 P2 946. The language 
under consideration there was used in an insumnce policy. The court said 
in part : 

"We are of the opinion that in construing the ordinary and gener­
ally accepted meaning of the language used in the policy, fractions 
of a year should not be considered, and that the insured having not 
reached his six ty-six th birthday at the time of the accident and death, 
that he was therefore not ' over the age of sixty-five years', and that 
the policy was in force at the time of his death " .. ".n 

It is our opin ion that a persall otherwise qualified to l'eceive the aid 
authorized by said Chapter 350 is entitl ed to receive it until he r eaches his 
twenty-third birthday. 

'You also st a te that the last sentence of said Section 1 states : 

"Said children shall be admitted to State Institutions of secondary 
or college grade free of tuition." 

You ask: 

"Whether th is money should be paid to those colIeges or should 
'War Orphans' be provided the full $200.00 for board, room rent, books 
and supplies in such sums as they are needed for such purposes." 

The language of the statute is clear and unambiguous. It s pecifically 
provides that the children referred to shall not be required to pay tuition 
in order to be admitted to "State Institutions of secondary or college grade." 
If such person attends a state institution of secondary or college grade 
he is entitled to receive the full amount of $200.00 for board, room rent, 
and supplies. in addition to free tuition, if the Adjutant General makes an 
administ.r a tive determination that such amount is l'easonably necessary for 
the use of such person in attending such school provided that not more 
than $200.00 shaH be so paid for anyone year. 

You also state that Section 3 of said act provides : 

"That not more than $200.00 shall be paid under such provisions 
for anyone child for anyone year." 

You ask : 

"Whether the Section refel's to the school year, the fiscal year, or 
the calendar year." 
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In our opinion the phrase "for anyone year" refers to the school 
year which may of course be less than or equal to but not more than a 
twelve months period. 

September 23, 1939. 

MOTOR VEHICLES 

177 

GEO. B. SJOSELIUS, 
Special Assis tant Attorney General. 

310r 

Plates_OlIN TnANSIT"-MINNESOTA highways-Use by duly licensed 
dealer in Minnesota or other states or provinces to transport new motor 
vehicles by complying with law which permits driving of vehicle by 
dealer, his employes. or one a uthorized by dealer- M40 § 2686 (f) . 

Opinion October 9, 1935, and memo of Ma rch 5, 1936, superseded. 
Chief Highway Patrol Officer. 

Relative to "in trans it" plates you ask to he advised if it is permissible 
by the usc of s uch plates for a transport company that contracts with 
the dealer for the delivery of t rucks to va r ious branches of the dealer 
within and without the s tate to drive said vehicles upon the highways of 
Minnesota without being subjec t to the regular motor vehicle license tax. 

Your request involves a cons truction of paragraph ( f) of Section 2686, 
Mason's 1940 Minnesota Su pplement. 

There is nothing in said paragraph that requires that a new motor 
vehicle which is being transported by the dealer as therein provided shall 
be driven by the dea ler himself 01' an emp loye of the dealer, or that prevents 
such vehicle from being driven for purpose therein s tated by an independent 
contractor authorized by the dealer to tra nsport such vehicle. 

The "in transit" plates, however , can be used only 

u ••• upon all new motor vehicles being tra nspoJ'ted from the 
dealer's source of s upply or other place of storage to his place of 
business or to another place of storage or from one dealer to another!' 

It is therefore my opin ion that under said Section 2686 (f) the highways 
of the state may be used by a dealer duly licensed in Minnesota or in other 
statcs or provinces , and to whom "in transit" plates have been issued by 
the registrar of this state to transport by the use of such plates new 
motor vehicles on Minnesota highways from and to the places and for 
the purposes as in said Section 2686 (f) defined, whether the places so 
designated a re within or outside of the state, or whether the vehicles so 
transported arc driven by the dealer personally, his employe, ot' anyone 
authorized by the dealer. 



230 MUN.I CIPALITIEB 

My opinion of May 29, 1940, is therefore adhered to, but irulofar as 
the opinion of October 9, 1935, and the memo of March 5, 1936, to which 
you refer, are inconsistent herewith, they are hereby superseded. 

August 1, 1940. 

Note: See L. 1941, C. 218. 

OFFICES 

178 

J. A. A. BURNQUIST, 
Attorney General. 

682a-8 

Incompatible-City Attorney and County Attorney. 

County Attorney. Dakota County. 

You ask for an opinion as to the county attorney's right to act as 
attorney for the village within his county. when not on a retainer or 
stated salary. 

Former opinions of this office No. 391 'of the 1910 Reports and No. 209 
of the 1926 Reports have properly held the offices of the county attorney 
and city attorney incompatible offices. The question you present, must be 
determined by the nature of each individual act which the village might 
call on you to perform, as to whether or not the duties connected therewith 
are repugnant or inconsistent with your duties 8S county attorney. 

We can say that in some rare instances, such as actual trial work, 
court litigation or collecting on defaulted bonds of village officers, the county 
attorney could act without any interference with his duties as county 
attorney, if not barred by Sec. 929, Mason's Minn. Statutes 1927. 

However, in most instances his work in an advisory capacity to the 
village, would be incompatible with his duties as county attorney. He cannot 
serve two masters. There , is often a conflict of 'interest between village 
and county, particularly on matters of taxation, relief, and division of 
liability for other governmental expenses. Clearly the county attorney 
should not be retained or should not advise the village on such matters. 

July 27, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

868&-1 
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179 
Incompatible-Justice of t he peace and s tate deputy oil ins pector are not. 

City Attorney, Windom. 

You ask whether or not the offices of justice of the peace and deputy 
state oil inspector ar e incompatible. 

In my op injon your inqui ry is properly answered in the negative. 

A justice of the peace is a judicial officer of limited jurisdiction in 
criminal and civ il cases. The duties of a deputy stat e oil inspector are 
administrative. He inspects petroleum and its products, storage t anks, 
receptacles where petroleum is kept and checks shipments , and generally 
does whatever his superior, who is the chief oil inspector, directs him to do. 
He reports to that officer. I fail to see wherein the admini stration of these 
two offices by one person results in any a ntagonism. 

The t est of incompatibility is the character and relation of the offices; 
whether the two are inherently repugnant and inconsistent. If one is not 
subordinate to the other, a nd no necessary antagonism results from the 
attempt of one person to discharge the dut ies of both, then there is no 
incompatibility. Section 7995, Dunnell 's Digest, Vol. 5; State v. Sword, 
157 Minn. 263; note in 1917 A, L.R.A. page 2 16. 

Some of the old English pages held a judicial office and a ministerial 
office were incompatible. However, in this country it has frequently been 
held that a justice of the peace may simultaneously hold another office, 
to-wit : City Clerk (Mohan v. J ackson, 52 Ind. 599), Reg iste r of Deeds 
(Answer of Justices, 68 Maine 594), but may not hold certain other offices, 
to-wit: Constable (Pooler v. Reed, 73 Ma ine 129), Sheriff (Stubbs v. Lee, 
64 Maine 195). 

Among previous rulings of t his office I find we have held that a justice 
of the peace may also hold office of town treasurer (Opinion 385, Reports 
1912) , but not t hat of constable (Opinion 18 1, Reports 1924), or mayor 
(Opinion 182, Reports 1924) , or notary public (Opinion 422, Reports 1922), 
or town supervisor (Opinion 653, Repor ts 1920), or city recorder (Opinion 
365, Report J916) , or village treasurer in a village not separated f rom 
town (Opinion 369, Report 1916), or deputy clerk of court (Opinion 36G, 
Report 1916L or member of council (Opinion 416, Report 1910), or county 
commissioner (Opinion 390, Report 19 10), or village recorder (Opinion 
393, Report J910), or village president (Opinion 400, Report 1910) , or court 
commissioner (Opinion 404, Report 1910) . 

I fai l to see wherein the faithful performance of duties as deputy 
state oi l inspector would in any way interfere with the fait hful performance 
of duties as justice of the peace. 

Apri l 6, 1939. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

358d-3 
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180 
Incompatible--Sehool Board Member and County Attorney a re not- M27 

§§ 926, 2826. 

Commissioner of Education. 

It is the view of this office that the positions of County Attorney and 
Member of the School Board in a district located in such county are not 
incompatible. but may be held by one person at the same time. 

A county attorney appears for t he county in court, is legal advisor 
of the county officers, draws indictments and presentments found by the 
grand jury and prosecutes the same. Section 926, M. M. S. '27. 

A school director sits on a board which hires teachers, lev ies taxes 
necessary for the conduct of the district schools, spends the district money 
and generally has cha rge of the affairs of the dist rict. Section 2826, M. M. S. 
'27. Neither of the two offices in question sit in review on or have any 
revisory power over the other, nor is one subordinate to the other. Counties 
and school districts are different types of political subdivisions organized 
for different purposes. The possibil ity of a serious conflict of interest where 
one person attempts to exercise the duties of both offices strikes us as 
remote. This ruling follows opinion 229, Report 1928, and reverses opinion 
260, 1936 report. 

June 13, 1939. 

181 

ROLLIN L. SMITH, 
Special Assistant A ttorney General. 

3580-1 

IncompatibJe--School Board member of district embracing city and Mayor 
are. 

City Attorney, Fergus Fulls. 

You inquire "whether or not the offices of mayor of the City of Fergus 
Falls, Minnesota, and member of the school board of a school district 
embracing the city are incompat ible." 

The copy of the charter of the Ci ty of Fergus Falls, adopted in March, 
1903, to which you l'eIer as being in our office, contains the provision that 
the mayor may vote at the meetings of your city council in the case of 
a tie but not otherwise. The charter also provides that the mayor may veto 
any ordinance or resolution of the council. A two-thirds vote is necessary 
to pass an ordinance or resolution over the mayor's veto. The mayor is 
also designated as one of the three commissioners "to assess and levy 
expense" in connection with consb uction of s idewalks and the sprinkling 
of the s treets. 
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Unl ess there have been amendments to the aforesaid provisions of 
the city charter, it would a ppear t hat the mayor shares in the legis lative 

power of the city counci l and in assessing costs in certa in cases. As 
such city ofTIciaI , he can vote in the event of a ti e upon a11 resolutions 
involving, among other matters, public improvements and can veto the 

same if passed by the council. 

The 5'chool district may become liable for the cost of public improve­
ments voted by the city council affecting school property. as provided in 

Sections 1822 and 1828, Mason's Minnesota Statutes 1927. Regardless of 
charter provisions, under such sections the school dis trict may be assessed 

for such improvements . Litigation a ri sing therefrom between the city and 
the school di strict might result. Tn voting upon public improvements and 

in proceedings .resul t ing therefrom, the incumbent of the two offices he rein 

considered would be in a n incons istent position. 

Thus, whether a n actua l case a rises or not , there is a poss:ibility of 

confl ict between the inherent offic ial duties of the two offices as defin ed by 
la w or by th e city charter. Thi s is su fficient to render the posi tions 

incompatible. 

Membership or official sharing in the proceedings of two such legis· 

lative bodies may under other conditions place the common officer in a 
si tuation where he would represent two constituencies with conflicting 
interests. In your letter you refer to the fact that the city leases an 

athleti c field to the school district. In this and similar transactions the 
in terests of the city and the school di strict are necessarily in opposition. 

The possibility of such occasional transactions not inherent in the 
duties of the r espective offices in question might not of itself be sufficient 

to render the positions incompatible. However, it adds weight to the con­

clusion already reached upon other g rounds above mentioned. 
By r eason, therefore, of the fact that the statutory duties of a member 

of your school board a nd the charter powers of your mayor are inherently 
such tha t the functions of the offices in question and the interests of the 
constituencies represent ed by the mayor who is also a member of the 

school board may at times be inconsis te nt and conflicting, t he two offices, 
in my opinion, a rc incompatible. 

J. A. A. BURNQUIST. 
Attorney General. 

December 13, 1939. 358f 
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182 
Incompatible-School Board member and Town Supervisor 8re. 

Otter Tail County Attorney. 

Opinion number 519, Attorney General's Reports 1934, re"ndered August 
16, 1984, was reversed by opinions dated March 17, 1937 and April 6, 1937. 
This department has adhered to the last two opinions referred to. 

In other words, we hold that the offices of a member of the school 
board and town supervisor, in a township whose areB includes all or a 
part of the school ~oard. are incompatible and may not be held by one 
person at one and the same time. 

We can conceive of many situations where antagonism might result 
from an attempt on the part of one person to discharge the duties of these 
two offices. For example to name two of them, in the laying out and 
improving of town roads, and in the letting . of contracts for snow removal. 

You are also advised that the acts of a member of the school board 
who vacates his office by qualifying for the office of township supervisor, 
are, even after he has forfeited his office of school board member, the 
acts of a de facto officer, and as such they are valid for all practical 
purposes. 

September 16, 1940. 

OFFICERS 

183 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

368! 

Assessors-Election-Situation in Edina. 

Edina Village Attorney. 

You state that HC" was elected assessor at the last (1938?) village 
election and now holds office ; also that the recorder, in his posted notice 
of election, has listed the office of village assessor as among those to be 
filled at the approaching December election, and that "C" and another 
candidate have filed for ~his office. 

Village assessors are elect ed in even numbered years for a two year 
term. There is a confusing statutory situation due to the fact that this 
department held, as far back as 1931, that village assessors should be 
elected in even numbered years, nothwithstanding an express provision in 
the law that they should be elected in odd numbered years (opinions 
November 13, 1981, November 30, 1931, January 12, 1932, January 21, 
1932 and March 28, 1932). 
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Laws 1939, Chapter 345, is a codification, that is a rearrangement and 
reenactment in slightly amended form, of previously existing law. This 
codification carried forward the existing ~aw as to the election of asses~orft. 
This department carried forward the construction placed by it upon that 
law. In other words, it is now our position that assesso rs should be elected 
in even numbered yea rs for a two year term. 

That being so, no assesso r :-; hou ld be elec ted in Edina village this year, 
which is an odd numbered year. The present assessor should hold office 
until the first secular day in J anuary, 1941, at which time the candidate 
chosen a t the December, t940 general election should assume office for 
a two year term. 

Under the fact li staLed by you, the attempted filings for t he office 
of assessor this year are a nullity. ASliuming there is time, a new notice 
of election should be posted omitting the reference to village a ssessor. 

November 21, 1939. 

184 

ROLLIN L. SM ITH, 
Special Assis tant Attorney General. 

12b-2 

Board of Estimate and Taxation-Compensation of alderman member- M40 
§§ 2058-1, 1417-1, and 1417-2. 

City Attorney, Minneapolis. 

You caB attention to the pertinent provisions of Chapter XV, Sec tion I, 
of the Minneapolis city charter, al so to Laws 1931, Chapte r 162 (Mason's 
1940 Minnesota Supplement, Section 2058-]) and Laws 1937, Chapter 294 
(Mason's 1940 Minnesota Supplement, Sections 14 17- 1 and 1417-2), pre­
scribing the composition of the Board of Es timate a nd Taxation, the 
compensation of the members of the board, and the compensa tion of the 
aldermen of the City of Minneapolis. 

The Question is whether, since the regular salaries of the a ldermen 
were raised from $1800 to $2400 pel' year by the 1937 act, the a lderman 
member of the Board of E stimate and Taxation above mentioned is still 
entitled to compensation for se rvices on the board at the rate prescribed 
by the 1931 act, up t o the stated maximum of $500 per year. 

It appears tha t since the 1937 act was passed the alderman member 
of the board has received the prescribed compensation of $500 pel' year 
for his ' services on the board, in addition to hi s regular salary of $2400, 
the same as before the salary was increased. Only recently has the question 
been raised whether this is permissible in view of the aggregate salary 
limitation of $2500 contained in the 1931 act. If that limitation were applied 
to the a lderman who serves on the board, he would receive only $100 per 
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year for services for which other members of the board received $500 
per year. Moreover, bearing in mind that the regular aldermen are only 
part time officials, the alderman serving on the board, in comparison with 
the other aldermen, would have to do increased work, at the expense of 
his own private business or employment, all out of proportion to the 
extra compensation of $100 which he would receive. 

You express the opinion that no such unreasonable result was intended 
by the legislature. In view of the fact that the 1937 act was an entirely 
separate statute, dealing only with the regular salaries of the aldermen 
and making no mention of the Board of Estima te and Taxation, I am 
inclined to agree with you. The s ituation would be otherwise if the salary 
increase had been made fil' l:i t . Howevel', the manifest purpose of the 1931 
act was to rectify an obvious disparity which existed under prior provisions 
with respect to the compensation of the alderman member of the Board 
of E stimate and Taxation. This purpose would be largely defeated if it 
should be held by implication that the $2500 limitation in the 1931 act 
must be applied against the increased salary under the 1937 act. 

Repeals or changes in the law by implication are not favored, especially 
where they would lead to unreasonable or unjust results or would conflict 
with the principal intent of the legislature. Dunnell's Diges t, Sections 8927, 
8947, 8957. As you point out, citing Levant v. Burns, 200 Minn. 191, a 
statute is to be given a reasonable and practical construction, with the 
fundam ental aim of giving effect to the intent of the legislature. Dunnell's 
Digest, Sections 8939, 8940. 

My conclusion is that your interpreta tion is correct, and that the 
alderman member of the Board of Estimate and Taxation is entitled to 
compensation for his services on the board at the full rate prescribed by 
the 1931 act up to the maximum of $500 per year. 

1t is not the province of thi s office to make recommendations for 
substantive legislation affecting matters of this kind. However, in view 
of the fact that the question here considered arose because of disconnected 
statutes which were thought to be in conflict, I venture to suggest that 
it would be advisable to seek an amendatol'Y act framed so as to clarify 
the provisions in question and avoid possible misunderstanding in the 
future. 

November 6, 1940. 

185 

CHESTER S. WILSON, 
Deputy Attorney General. 

63a-2 

City Clerk-Duties of-CoMpensation-Additional for preparing data under 
-L39, C43I. . 

Hastings City Attorney. 

It appears that your present city clerk took office May I, 1938, under 
appointment by the city council for a two-year t erm. The council by 
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resolution fixed his salary as $90.00 per month. The resolution of appoint­
ment did not prescribe any duties except those defined by the city charter. 
In the fall of 1939, the clerk was requested by the state public examiner 
to make a report submitting data with reference to municipal affairs pur­
suant to Laws 1939, Chapter 431, Article IV, Section 5. The clerk advised 
the council of the request and "it was apparently understood that he 
should make it though there was no motion or action of the Counci l to 
that effect. The question of additional compensation was not raised or 
discussed at that time. The clerk proceeded to make the report requested 
by the Public Examiner. He now seeks additional compensation for his 
work in making this report." 

and 

You ask: 

1. "Is the Cit y obliged to pay the City Clerk additional com­
pensation for his work in making out th e report above mentioned?" 

2. "May the City Council pay the City Clerk additional com­
pensation for his work in making out the report above mentioned if 

they wish to do so?" 

Laws 1939, Chapter 431, Article IV, Section 5, places the duty upon 
the public examiner to collect certain data from local units of government 
with reference to the assessment of property, the collection of taxes, 
receipts from licenses and other sources, the expenditure of public funds 
for all purposes, debts, principal and interest payments on debts, borrowing, 
and such other needful information. The data is to be supplied upon such 
blanks as the public examiner shall prescribe and it is specifically made 

" .... the duty of all local public officials so caned upon to fill 
out properly and return promptly all blanks so transmitted. • • ." 

The powers and duties of your city clerk are set out in Chapter III, 
Section 5, of your charter, and among other things provide that: 

jihe (the city clerk) shaH examine the report books, papers, vouchers 
and accounts of the city treasurer, and shall perform such other duties 
8S may be required of him by the city counci1.'~ 

It is to be noted that it is the duty of local public officials to furnish 
the required data. It is also the duty of the city clerk to perform such 
duties as are required of him by the city council. Your letter states that 
"it was apparently understood that he (the city clerk) should make" the 
necessary report as requested by the public examiner. If by this you mean 
the council requested the city clerk to prepare the data, then I am led to 
the conclusion that the clerk was performing duties which he was required 
to perform under the charter and resolution and would not be entitled to 
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receive extra compensation. Both of your questions, therefore, are answered 
in the negative. 

In fixing his salary for the next term, the council may consider the 
fact that the city clerk may be required to perform such additional 
out-of-the-ordinary duties in the future. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

bj:areh 1, 1940. 60 

186 
Coroners-Death Certifieateo-In'luetlt-Accidental Drowninll-M27 §§ 947 

to 967, 6867. 

Benton County Attorney. 

The coroner's duties are covered by Sections 947 to 967, Mason's 
Minnesota Statutes 1927. We note that in your particular transaction, the 
coroner being absent, the sheriff called the doctor who came to the scene 
at the tragedy and filed hiB report of death. You Bay that the Bheriff waa 
acting for the coroner, but there is no statutory provision for him to act 
8S Buch. Apparently none of the parties present wele deputy..coronera. 
Apparently the parties were dead before the doctor arri:ved. 

You then ask if the county is liable to this doctor, who has now pre­
sented his bill to the county tor coroner's fee and mileage. Clearly he is 
not entitled to compensation on this basis, because he had nl? authority 
to perform the duties of ·the coroner. However, in these emergency cases, 
from a humanitarian viewpoint, everything should be done that can be 
done, and in some cases a doctor's presence results in saving a life thought 
to· be already gone. Morally at least, the county Bbould pay the reasonable 
value of the services of the doctor in making this call at the request of 
the Bheri1f. 

You then question that the death certificates signed by this doctor are 
in proper form, and state that the clerk of court is holding up the fUing 
of the certificates of death. We agree with you on this because the doctor 
was not in fact the deplfty-coroner, nor was he the physician in attendanee 
at the time of death as provided by Section 6367, Mason's Minnesota 
Statute.. 1927. Said section further provides, 

"Provided, that the medical certificate shall be made and Bubscrlbed 
by the coroner whenever the cause of d~ath is investigated by him. 
Provided, further, ••• the local registrar, or a sub-registrar, shall 
make and subscribe the medical certificate for any death occurring 
therein without medical attendance or investigation by the coroner. 
If the local registrar or" Bub-registrar, is unable to determine the cause 



MUNICIPALITIES 239 

of death he shall refer the case to a physician, or to the coroner, 
for certification." 

Apparently the coroner could still make an investigation of these deaths 
and properly sign the death certificates. 

July 11, 1939. 

187 

M. TEDD EVANS, 
Assistant Attorney General. 

l03! 

Coroner-Fees-Reporting testimony- M27 § 6995 sub. 2. 

Rice County Atto rney. 

You inquire as to proper method (or paying court repor ter who takes 
testimony at coroner's inquest. 

The general provision is found in Section 6995, Subdivision 2, Mason's 
Minnesota Statutes of 1927, which provides: 

"Fees of coroners-For holding an inquest, five dollars for each 
day's necessary attendance after the day on which the body was viewed, 
and miJeage as above, and 15 cent s per folio for writing the record, 
including t estimony of witnesses!' 

This statute places the duty on the coroner to have the testimony taken 
and written up and specifically fixes the fees, so that in most cases the 
coroner should make this arrangement and pay the reporter out of the 

15c per folio. 

However, we believe that there are emergency cases where the County 
Attorney 's interest in getting a prompt and accurate transcript might 
justify him in hir ing a court reporter and this could be done out of the 
County Attorney's contingent fund , with the approval of your District Judge. 
If this is done the coroner cannot charge the 15c per folio, because it would 
be for services which he did not render. 

This office has previously ruled that there was no provision by which 
a coroner could pay a reporter on a p er diem basis . 

F ebruary 17, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

lOS. 
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188 
Coroner-Office Equipment- M27 § 664. 

Clearwater County Attorney. 

You request ou r opinion as to whether forms and supplies for the 
coroner's office can be allowed as legal claims against the county. 

We answer this in the affi rmative. Mason's -Minnesota Statutes of 1927, 
Section 664, provides t ha t the county board shall fu rnish all county officers 
with books, stationery, office equipment, supplies, etc., necessary to the 
discharge of their respective duties. This portion was added by Chapter 
346, Laws 1927, and prior to that time the county could not furnish such 
supplies for the coroner's office. 

Said amendment to the statute t herefore necessarily supersedes opinions 
of this office dated October 8, 1915, and August 8, 1912. 

Ma rch 20, 1940. 

189 

M. TEDD EVANS, 
Assistant Attorney General 

103k 

County Attorney-Compensation-Actions to quiet title-M40 §§ 2190-6 
to 2190-22. 

Lac Qui Parle County Attorney. 

You ask our opinion as to compensation for the county attorney for 
actions to quiet title, pursuant to Sections 2190-6 to 2190-22, inclusive, 
( same as Chapter 341, Laws of 1939), we are of the opinion that this a ct 
gives no authority for paying addi tional compensation to the county attorney 
unless you can convince your county board tha t they should increase your 
salary because of such additional work. 

This seems to be just another instance in which the legislature created 
additional work and duties for the county attorney without providing for 
additional compensation therefor. 

We realize that actions under these sections involve a great deal of 
time and work, and that the time and work involved will vary in different 
counties. The county board should t ake t his into consideration in fixing 
the salary of the county attorney, and it would be proper for each county 
attorney to give t he board an estimate of the work involved and the value 
of the additional services rendered herein. 

June 10, 1940. 

M. TEDD EVANS, 
Assistant Attorney General 

121b-21 
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190 
County Atto rney-Contingent Fund- Clerk hire in absence of statute-Cer­

tain expenses-M27 §§ 934, 664 . 
Hubbard County Attorney. 

You submit several quest ions about clerk hire for county attorneys 
and reimbursements from contingent fund . 

Many county attorneys by special act, are furnish ed with clerk hire 
on a monthly basis. Your questions apply particularly to counties in which 
no provision is made for clerk hire on a monthly bas is . You ask ,if Chapter 
319, Laws of 1939. authorizes clerk hire to be a llowed in your county. 
Thi s chapter throughout refe rs to additional clerk hire, and apparently 
applies only to those county attorneys, who a rc now provided with clerk 
hire on a monthly basis by general or special act. Unfortunately some 
county attorneys do not even have a contingent fund. Section 934, Mason 's 
Minnesota Statutes 1927, says the county commissioners may set aside a 
contingent fund up to $2,000.00 per year, except one class of counties 
limited to $1,000.00 per year. We urge the county commissioners of every 
county to set aside a county attorney's contingent fund in a r easonable 
amount, because no county a t torney can effic iently carryon the duties of 
hi s office without the assist ance of such a fund. In the last twenty years, 
the duties of your office have been steadily increased and the work has 
been more than doubled. Nearly ever y new law that is passed places some 
additional duty on the county attorney 's office. 

Section 664, Mason's Minnesota Statutes 1927, directs the board to 
provide certain supplies for a ll county officer s, but sometimes the county 
attorney, t o avoid delay, purchases these supplies himself and pays f or 
them. A g reat number of emergencies arise where a county attorney incurs 
other expenses out of his own pocket in connection with his official duties. 

The opinions of this office cited in Mason's Minnesota Statutes 1938 
Supplement, under Section 934, are somewhat in conflict and hard to 
distinguish or r econcile. We t hink that in the interest s of effici ency for 
your office, certain general rules can and should be laid down: 

All necessary expenses provided for by law including all the items 
provided for in section 664 should be either purchased in the fi rst instance 
in the name of the county as au thori zed by the county auditor or board 
and paid for directly by them; or if t he county attorney has paid for 
any such items, he should file an itemized claim with the county board for 
r eimbursement to hIm. 

Next, any expenses not especially provided fo r by law including item­
ized work for extra clerk hire, mileage and expenses in connection with 
cr iminal investigations or other county business, s uch as taking confes­
sions, statements of defendants or witnesses, etc. may be filed as a claim 
against the county attorney's contingent fund and paid, if approved by 
the district court. 

July 28, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

121a-4 
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191 
County Attorney-Legal work for County Welfare in connection with O.A.A. 

-L39CC, 242 and 316. 

O. A. Lewis, County Attorney. 

You ask if a County Attorney has a right to charge the County Welfare 
Board for legal work in connection with reimbursement for old age assist­
ance payments. 

Chapter 95, Special Session Laws 1935-36 make it the duty of the 
County Attorney to attend to these matters for the County Welfare :aoard. 
Chapters 242 and 315, Laws of 1939 contain similar provisions, making 
it the duty of County Attorneys to bring actions for reimbursement of 
old age payments. 

The County Attorney cannot charge for this extra work, other than 
actual mileage and expenseSj but it does seem that, especially in counties 
where this work is heavy, the County Commissioner should consider an 
increase in the salary of the County Attorney, to take care of these many 
and various added duties which have been placed upon the County Attorney. 

August 31, 1939. 

192 

M. TEDD EVANS, 
Assistant Attorney General. 

121a 

County Superintendent of Schools-Record books-Claim against County­
M27 § 969. 

Department of Education. 

You request our opinion on claims made against Mower county by their 
county superintendent for certain booklets and asking whether these are 
proper claims against the county. 

As to class record books, we think these are a proper claim against 
t he county under Section 959, Mason 's Minnesota Statutes 1927, as a nec­
essary expense incurred by the county superintendent. 

As to School Officers' and Teachers' Manuals, Clerk's Order Books, and 
Receipts for Retirement Fund, the superintendent had no right to furnish 
these a t county expense; they are not a necessary expense under Section 
959 and are therefore not a valid claim against the county. The last three 
mentioned items are sometimes .furnished by the state department, or can 
be purchased by each school district at its own expense, but are not proper 
claims against the county. 

August 10, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

126b-27 
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193 
County Treasurer-Bond-Power of Commissioners to reduce penalty of 

during term-M27 § 864. 

Mille Lacs County Attorney. 

Please be advised that I have considered the decision and briefs herein­
after referred to on the question of the right of the board of county com­
missioners to reduce the penalty of the official bond of t he county treasurer 
during the term for which it was given, and have to say as follows: 

It has been the uniform holding of this department over a period of 
years that a board of county commissioners possesses such power, and while 
the practice of giving a new bond in a lesser amount has been followed in 
many ins tances, the district court of Lac qui Parle county in the case of 
Fidelity and Deposit Company of Maryland against County of Lac qui 
Parle on September 25, 1937 held otherwise. 

The court, a8 its tenth finding of fact in that case, said: 

"The sole and exclusive issue presented by this action and by the 
pleadings is the legal force and effect of the resolution adopted by 
said board of county commissioners on December 7, 1935, and the 
right, power and authority of the board of county commissioners to 
reduce said bond from one in the sum of $100,000 to one in the sum 
of $50,000 and the resulting question as to the amount of the premium 
to be paid by the defendant for such bond." 

Judgment was awarded for the balance of the premium due on a bond 
for the full amount of $100,000. 

We do not have the memorandum by the judge before us. PossiblY one 
was not writt en. However, the rea soning in the briefs for the plaintiff, 
which the court apparently adopted, is a s follows: 

A board of county commissioners is purely a creature of statute and is 
vested only with such powers , rights and privileges as the statute has con­
ferred upon it, and such as are clearly and necessarily implied from the 
granted powers to enable it to carry out and accomplish the objects of its 
creation. 

The statutes (Sections 840, 864, 865 and 984 of Mason's Minnesota 
Statutes of 1927) give power to the board to require a new bond only in 
two instances, viz., (l) where the suret ies are insufficient, and (2) where 
the penalty of the original bond is deemed insufficient. 

The controlling statute is Section 864, Mason's Minnesota Statutes of 
1927, which empowers the board to require a new bond of the treasurer 
when, in its opinion, "the sureties, or any of them, on the orig inal bond 
are insufficient." and also, whenever, "the penalty of such original bond is 
deemed insufficient." 
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The power to reduce a bond is the same as the power to release a 
bond because the effect of the reduction is to re lease the surety as to part 
of its liabili ty . 

The statutes do not expressly confer power on the board to release 
a surety on a bond. In the absence of such power it does not exist. It 
.!8nnot be implied. 

Fidelity and Deposit Company v. Fleming, 43 S. E. 899, is cited (N. C.), 
in which the court said: 

"The power, therefore, to r elease, does not ex ist, unless it can be 
implied from those powers which arc conferred by law. The commis­
sioners arc authorized and required to qualify and induct into office the 
several officers of the counly, and to take and approve their official bonds 
. .. . The sole power given by statute is to take and approve official 
bonds, and any renewals thereof, and when this is done the commission­
ers have ful1y perfol'med their duty and completely exhausted the power 
conferred." 

Also cited is Brunswick County v. Inman, 166 S. E. 519, to the same 
effect. 

Applying the reasoning of the cases citetl , which appears sound, to Sec­
tion 864, supra, it is my opinion that it empowers a county board to require 
an additional bond in certain specified instances, but does not authorize 
the reduction of the amount of a county treasurer's bond during the term 
for which it is given. 

You are, there fore, advised that the board of county commlSSlOners is 
without authority to r educe the penalty o[ the official bond of the county 
treasurer during his te rm of office. To the extent that previous opinion~ 
hereinabove referred to are in conflict herewith they are superseded. 

March I, 1940. 

194 

J. A. A. BURNQUIST, 
Attorney General. 

450b·2 

Probate Judge-Annual Fee Statement-M27 § 976, L39, C296. 

Winona County Attorney. 

As to the necessity of your judge of probate filing an annual state­
ment of fees collected, pursuant to Section 976, Mason's Minnesota Statutes 
of 1927, we are of the opinion that he is required to fi le such a statement, 
the same as all other county officers . 

He is an elective county officer, under Article 6, Section 7, of the con­
stitution of this state. Your judge's sala ry was recently fixed by Chapter 
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296, Laws 1939, but there is nothing in said chapter, which supersedes 
or t ends to change the provisions of Section 976 supra, as i t applies to him. 

January 9, 1940. 

195 

M. TEDD EVANS, 
Assistant At torney General. 

347. 

Register of Deeds-Chattel mortgages-Fees for furnishing certified copies­
M27 § 7002-sub C, M38 § 8366. 

Everett L. Young, Sibley County Attorney. 

You ask the proper fee for your register of deeds for furnishing cer­
tified copies of a chattel mortgage. 

You point out that there appears t o be some conflict between Section 
7002, subsection C, Mason's Minnesota Statutes of 1927, and Chapter 168, 
Laws 1935, same as Section 8365, Mason 's 1938 Minnesota Supplement. 

We are of the opinion that Chapter 168, Laws 1935, being the latest 
legislative enactment on the subject, supersedes the provision in the other 
section, and that the legislature intended thereby that the register of deeds 
should receive 25c and no more, for furnishing a certified copy of any 
chattel mortgage filed with him. 

October 18, 1939. 

196 

M. TEDD EVANS, 
Assistant Attorney General. 

373b-10(e) 

Register of Deeds-Chattel Mortgages-Filing duplicate original-what con· 
stitutes. 

Marshall County Attorney. 

You refer to opinion 147, Report 1938, holding a register of deeds 
should accept for filing only an original or a duplicate original of a condi· 
tional sales contract or chattel mortgage, a nd ask whether or not a carbon 
copy ot such an ins trument containing a carbon copy of the signature of the 
maker constitutes a duplicate original. so as to be entitled to r ecord. 

Where different impressions of a writing are produced by placing carbon 
paper between sheet s of paper and writing upon the exposed surface. the 
different sheets are "duplicat e originals." Ordinarily, each duplicate is 
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signed separately by the maker in long hand, and unquestionably that is 
the better practice. However, our court has held such a carbon copy 8s of 
equivalent value with the original. International Harvester v. Elfstrom, 
101 Minn. 263. After all, if the signer affixes his signature t o the original 
and an exact reproduction of it simultaneously appears on the copy, both sig­
natures appearing as a result of the same stroke of the pen, it is difficult to 
see wherein the copy is not an exact reproduction of the original. Dupli­
cate means to double, repeat; make, or add a thing exactly like a preceding 
one. Reproduce exactly is a synonym. State v. Ogden, 161 Pac. 768 ( N. M.)j 
Maston v. Glen Lumber Co. , 163 Pac. 128 (Okla. ). 

We have held that a typed signature on a carbon copy is not sufficient. 
Opinion August 9, 1939. We believe a carbon impression of the original 
sianature on an exact copy of the original .instrument constitutes the docu­
ment a duplicate original 80 8S to be entitled to r ecord, and so advise you. 

ROLLIN L . SMITH, 
Special Assistant Attorney General. 

September 18, 1939. 878b-8 

197 
Register of Deed&-Conditional Sale Contracts-Filing-Necessity of ac­

lmowledl1llent--ColDbiDation of usignment and sale contract-Effect 
of leaving unlIlled bl.nks-M27 § 7002 sub 6. 

l(anabee County Attorney. 

I have to say the case of Good v. Brown, 175 Minn. 354; 221 N. W. 
289, held squarely that witnessing and acknowledging are unnecessary 
prerequisites to the filing of conditional sales contracts, and the rulings of 
this office over a period of years have necessarily followed that opinion. 

We have held that the filing fee for an assignment of a conditional 
sales contract is fixed by subdivision· 6, §7002, M. M. S. '27, which pro­
vides : 

UFor filing every other paper and entering the .same when neces­
sary, 10 cents." 

Also, that when two documents soch as a conditional sales contract and 
an assignment are combined in one, a fee for each must be paid. Opinion 
May 9, 1939. 

The absence of any name in the blank provided in the assignment form 
for the name of the assignee results in an incomplete instrument which 
strictly speaking is no assignment at all . It the assignee has been au­
thorized to insert his name in the blank, he should do so before offering 
the document for filing. Otherwise, the filing officer may decline to re-
ceive it. 

June 19, 1989. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

378b-8 
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198 
Register of Deeds-Liens-Fe('s for releasing- M27 § 6840-51. 

Norman County Attorney. 

You ask our opin ion on the proper fee to be charged by your register of 
deeds for releasing two separate ditch liens, where the two releases are in­
corporated in one instrument. 

The fees of t he register of deeds for releas ing ditch liens are fixed 
in paragraph 8 of Section 6840-51, Mason's Minnesota Statutes of 1927, 
at 25c for each description not exceeding 160 acres . This means that he 
may charge 25c for every tract of 160 acres or less. Small ac re tracts owned 
by different owners would each be considered as a separate t raGt. A section 
of land in the name of one owner would be considered as four different 
tracts. 

May 13, 1940. 

199 

M. TEDD EVANS, 
Assistant Attorney General. 

373b-1O (g) 

Register of Deeds--Recordable instrum ents--conveyance of easement to 
county-Lease of gravel pit-Necessity of tax certificate before record. 

Clearwater County Attorney. 

I have to say that the reasoning of the OpiniOn reported as No: 68 in 
Attorney General's Report 1924 is applicable to the situation you describe. 
(See Foster v. Duluth. 120 Minn. 484, and in re Delinquent Real Estate 
Taxes , 182 Minn. 437). 

Where the fee is conveyed t he property is exempt from future taxa­
tion, and the payment of taxes which are a lien at the time of the conveyance 
cannot be enforced. Where an easement only is conveyed, the fee remaining 
in the grantor, the payment of taxes which are remaining at the time of the 
conveyance may be enforced as a gainst the interest remaining in the grantor, 
and the interest of the state or county, consisting of the easement, is exempt 
from future taxation so long as it remains in the state or county. 

Categorically answering your question, conveyances of highway ease­
ments and leases of gravel pits to a county need not bear the auditor's Cel'­

tificate as to payment of taxes as a prerequisite to their record in the office 
of the register of deeds. 

October 6, 1989. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

378b-17e 
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200 
Register of Deeds-Minera l rig hts-Recording conveyances- M27 § 1978. 

Crow Wing County Attorney. 

You ask if your register of deefh., can properly refuse to record a con­
veyance of mineral rights, which has not heretofore been separated from the 
fee title, without a certificate from the county auditor and treasurer that 
all taxes have been paid. 

We are of the opinion that he should ref use to record such a deed. 
Pursuant to Section 1978, Mason's Minnesota Statutes of 1927, and the cases 
of Fletcher v. Lorain Iron Mining Co., 172 Minn. 271, and Marble v. 
Oliver Iron Mining Co" 172 Minn. 263, mineral rights may be separated, 
and assessed and proceeded against separately from the fee title. However, 
in your case the state has a lien (or del inquent taxes on the entire property, 
including mineral r ig hts. 

On the other hand, if the mine ral r ights have heretofore been assessed 
separately from the fee title, the conveyance would require only a certificate 
that the taxes on thc mincral rights had been pa id. 

May 18, 1940. 

201 

M. TEDD EVANS, 
Assistant Attorney General. 

373b-9b 

Register of Deeds-Recording instruments-Fees for filing satisfactions­
M27 § 884. 

Grant County Attorney. 

You state: 

"A mortgagee has five or six montgages against one mortgagor. 
The last mortgage is paid, and on the satisfaction he sets up the mort­
gage paid and also a ll other prior mortgages from that same mortgagee, 
and gives the number and date of filing of each instrument." 

You ask whether the regis ter of deeds is entitled to 25c for the filing 
of the five or s ix satis factions , or whether he is entitled to 25c for each 
one of the satisfactions, notwithstanding the fact that they are satisfactions 
between the same mortgagor and m ortgagee. 

If the register of deeds of Grant County operates on a fee basis his 
compensation in fees should be commensurate with the services rendered. 
Under Section 884 of Mason's 1927 Statutes, the method o( discharging mort­
gages by an entry on the margin of the record is provided for. If the regis-
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ter of deeds of Grant County follows this procedure in discharging mort­
gages, it would seem that he would have approximately six times as much 
work to do with respect to the s ix mortgages mentioned as he would have 
with only one. 

On these assumed facts and under the circumstances stated in your let­
ter, it is our opinion that the register of deeds would be entitled to charge 
a separate fee for each sati sfaction recorded. 

March 19, 1940. 

202 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

373b-16 

Register of deeds-Records-Transcribing- M27 §§ 666, 833. 

Renville County A Itorney. 

You state that the register of deeds of your county has brought to your 
attention about a half a dozen scattered pages in your deed records where 
such records are practically impossible to read due to the fact that the 
ink has faded. You inquire as to whether 01' not the county commissioners 
can have such work transcribed under Section 833 or Mason's Minnesota 
Statutes of 1927. 

Section 833, Mason's Minnesota Statutes of 1927, refers solely to th~ 
books and records in the office of the county auditor, or count y abstract clerk, 
and has no application to the office of the register of deeds. The provision 
referring to the county abstract clerk pertai ns principaHy to the three larger 
counties of this state where a separate and distinct office of abstract clerk 
is maintained. 

However, it is our opinion that under Section Go6, Mason's Minnesota 
Statu tes of 1927, such work could be done, This section provides : 

"In case the records of any 8uth offices shall be damaged so as 
to render any portion of them liable to become illegible, destroyed, or 
lost, such board shall provide suitable books, and cause such records to 
be transcribed, so that the new volumes wiII correspond, in designation, 
letter or number, and page, to the original records . The fees for such 
work shall be fixed by such board, and Rhall not exceed seven cents 
per folio for the whole work done. Printed record books shall be used 
whenever practicable for both original and transcribed records." 

June 24, 1940. 

HAYES DANSINGBURC, 
Assistant Attorney General. 

851p 
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203 
Sherifl's-Aides-Paymenl-Power of county to pay reasonable value­

Offer of reward after arrest and convidion-M27 § 669-16, M40 § 7005. 

Mower County Attorney. 

You slate that a telephone call came to the sheriff's office, advising him 
that there was a bank r obbery in a neighboring town in your countYi that 
the deputy sheriff immediately started for this town and on his way picked 
up three police officers of the city of Austin, together with the equipment 
of the police department; that they arrived at the scene of the robbery 
and engaged in a gun fight with the robbers; three of t hem were wounded, 
with a total result of the capture and conviction of said bank robbers. You 
state that the police officers now filed bills with the county for $50 each for 
their assistance a nd inquire : 

"1. May the Board of County Commissioners pay the three police 
officers a reward under Section 669-15 * * *, or is that section inap­
plicable ?" 

"2. Is the County Board in payment of the till'ee police officers , 
limi.ted t o $3.00 per day and mileage as provided by Section 70051" 

" 3. May the Board of County Commissioners pay the three police 
officers what they believe to be reasonable compensation for their serv­
ices the night in question 1" 

Your questions are answered as fo llows: 

1. It is our opinion that this is answered in the negative. The only 
authority I am aware of that provides for payment of rewards by the county 
is Section 669-15, Mason's Minnesota Statutes of 1927; and unless the f act s 
give the board power to pay s uch re ward under this section, there is no ex­
isting authority therefor. 

A reward is a contract with a valid offer on the one side and an ac­
ceptance of such offer on the other. It is for services to be performed. 
Hence it must follow that the county board is with_out authority to pay 
a reward or enter into a contract for services already performed. 

2. It is our opinion that the county boarLl is l~mited in payment of 
these officers to $3 per day and mileage, as provided in Sect ion 7005, Mason's 
1938 Minnesota Supplement referring to sheriff's aides. 

3. This inquiry is answered in the negative. The county board is 
without power to make payments in a situation of this kind without legal 
authority so to do. We a re not aware of any authority granting such power 
to them. 

December 11, 1939. 

HAYES DANSINGBURG, 
Assistant Attorney General. 

390a-l 
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204 
Sheriff-Fees-Chattel Mortgage-Foreclosure sales-M27 § 6993. 

Wabasha County At torney. 

You request an opinion on the fees that a sheriff may collect on a 
chattel mortgage forec]osure sale by adve rtisement. 

This question has been subject to a g reat dea l of argument ever since 
t he Supreme -Court decision, Thompson v. F irs t Diyision, 26 Minn. 353, and 
has not been bef ore t he Supreme Court since. F ormer opinions of this office 
on the question can be found in 1930 Re ports , No. 148, and 1920 Reports, 
No. 280. 

The Thompson cnse definitely decides that the foreclosure of personal 
property under decree of court entitles the s heriff to a f ee of $3.00. The 
general basis f or fees in these cases in section 6993, subsection 24, Mason's 
Minnesota Statutes 1927, which reads : 

lI F or services not herein enumerated , the sheriff shall be entitled 
to the same fees as for s imila r duties." 

It seems qu ite clear that a chattel foreclosure sale of an elevator 
building or of any property that can be sold in one piece at auction sale, 
would be similar to foreclosure sale of real estate under decree. 

However, where t he sheriff has , at chattel foreclosure sale, auctioned 
off' a number of head of livestock or any a mount of property piece by piece, 
after taking and holding such property in his actua l possession, he has a 
good argument fo r claiming t hat his services are simil ar to sale under execu­
tion, and t hat he is t herefore entitled to f ees provided for sale under 
execut ion. The dividing line is somewhere in between these two illustra­
tions. This ma tter is apparently more or less settled by local custom in 
different counties ; but it is unfortunate that the legislature does not 
pass an a mendment to cla rify the situation and make the f ee fixed and 
uni form in all ca ses. 

July 31, 1939. 

205 

M. TEDD EVANS, 
Assistant Attorney General. 

390c-ll 

Travel Expense-Commissioners Investigating Application for tax reduc­
tions- M27 § 657. 

Cla y County Attorney. 

You ask if your county commissioners may properly charge $3.00 per 
day and mileage for investigating applications for tax reductions or abate­
ments. 
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We assume tha t there are no special laws applying to your county and 
that the general provis ions for payment of your county commissioners are 
covered by Section 657, Mason's Minnesota Sta tutes of 1927. Therefore, 
such a claim by a county commissioner is not a valid claim against the 
county unless he had been previously appointed on a committee for such 
investigation, so as to bring him under t he provis ions for additional pay­
ment, while acting on any committee under the direction of the board. 

M. TEDD EVANS, 
Assistant Attorney Genera l. 

December 28, 1939. 124j 

206 
Travel Expense-Coroner-Mileage-W hen two officers ride together-only 

one of them can collect. 

T. O. Streissguth, County Attorney. 

In regard to mileage charged by the coroner for reviewing a dead 
body. You state that it has long been the practice of the coroner to t ravel 
in the company of the sher iff. That on certain occasions the coroner made 
the t rip in the sheriff's automobi le and that both the l"lhcriff and coroner arc 
charging mileage therefor . 

We advise that no office r can cha rge mileage unless it is an expense 
incurred by him, and that in your instance if the coroner bi lls the county 
for mileage he should pay t he sheriff out of that mileage. 

It is very proper fOl" the sheriff to go along on these trips, as there may 
often arise a ques tion of crim inal acts and the sheriff has the right to 
invest igate these matters a nd bill the county for necessary expenses in con­
nection therewith, but when the two officers ride together only one of them 
can collect mileage t herefor . 

March 17, 1939. 

207 

M. TEDD EVANS, 
Assis tant Attorney Genera1. 

1040-6 

Town Clerks-Compensation-Not s ubject to same limitation 8S supervisors 
- M27 § 1089. 

Chippewa County Attorney. 

You refer t o an opinion dated April 11, 1933, holding a town clerk, 
under Section 1089, ~ason's Minnesota Statutes of 1927, is entitled to a 
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per diem of $3.00, not exceeding $90.00 in any onc year, unless increased 
by the voters. You s tate it seems that the limitation of $90.00 applies only 
to supervisors and has no application to the clerk. You ask our opinion 
on this. 

The statute, so far as pertinent, reads: 

"The following town officers shall be entitled to compensation for 
each day's service as follows, viz. : $ •• supervisors and clerks t hree 
dollars when the sC l'v ice is rendered within the town, and three dollars 
when rendered without the town, and mileage at the rate of five cents 
per mile for each mile necessarily t ravelled by them on official business 
out of t own but not exceedi ng the sum of thirty dollars for such mileage 
fo r any onc tow n officer in any yea r but no supervisor s hall receive more 
than ninety dollars as compensation in anyone year· . .... 

We agree that the $90.00 limitation applies only to supervisors. It 
does not apply to town clerks. To the extent that the opinion of April 11 , 
1933, is inconsistent herewith it is superseded. 

You are advised that in townships to which Section 1089, Mason's 
1940 Minnesota Suppl ement, applies, the compensation of the town clerk is 
$3.00 for each day's services rendered within or without the town, and 
mi leage as specified, and that the clerk's compensation is not subject to the 
$90.00 limitation. 

The legislature in the quoted part of the statute refers in one place 
to "supervisors and clerks" and in another to "supervisors." It is difficult 
to see what basis exists for construing the expression, " no supervisor shall 
receive more than ninety doll ars," as though it !'ead, "no supervisor ar 
clerk shall receive morc than ninety dollars." The legislature is presumed 
to know what it is doing. Phelps v. Minneapolis , 174 Minn. 309 at 513. It 
has said "supervi sors" and not "supervisors a nd clerks" shall be subject 
to this limitation. If it wishes cle rks to be under the same limitation i t may 
easily amend the law and say so. 

March IS, 1940. 

208 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

436c 

Town Clerk-Rcmoval-Conviction of infamous c:rime-\Vhat constitutes­
MI927, 6953. 

Scott County Attorney. 

You ask whether or not a town clerk who has pled guilty to com­
pounding a crime is disqualified from holdjng office during t he remainder 
of his term. Section 6953, Mason's Minnesota Statutes of 1927, provides 
every office shall become vacant on the happening of certain enumerated 
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events, among them the incumbent's uconviction of any infamous crime, 
or of any offense involving a violation of his official oath." 

We have no definition from our supreme court as to what constitutes 
an infamous crime. The supreme court of another state has said whether 
or not a crime is infamous within the statute making an office vacant on the 
incumbent's conviction thereof is not determined by the nature of the offense 
but by the consequences to the individual by the punishment prescribed. 
Attorney General ex reI. O'Hara v. Montgomery. 267 N. W. 550, 275 Mich. 
504. That case specifically held that any crime punishable by imprisonment 
in the state prison was an infamous crime. For other definitions. see 3 
Words and Phrases (5th series) page 482. 

Gross misdemeanors are defined by Mason's Minnesota Statutes of 
1927, section 9906, and the punishment, where no other is prescribed, is 
fixed by section 9923, id., at imprisonment in the county jail for not more 
than one year or by a fine of not more than $1,000.00. 

Compounding a crime where the corrupt agreement relates to a mis· 
demeanor or gross misdemeanor is a gross misdemeanor, and as such is 
punishable by impri sonment in the county jail for not more than one year 
or by a fine or by both. See 10034, id. Inasmuch as the gross misdemeanor 
of which this town officer has been convicted is not punishable by imprison­
ment in the state prison, it would not seem to be an infamous crime within 
our statute. You are so advised. 

The only remaining question is: is the offense one involving a violation 
of incumbent's official oath? 

Insufficient facts are stated to answer this definitely. It would first be 
necessary to know what crime was compounded. For example, compounding 
the crime of shooting game out of season would not involve a violation of a 
town clerk's official oath . On the other hand, compounding a violation of the 
statute forbidding public officers from being interested in contracts with 
the municipality they represent would amount to a violation of the official 
oath. 

If the crime compounded did in fact involve a violation of the town 
clerk's official oath, then the conviction itself operates as a removal. State 
ex reI. Martin v. Burnquist, 141 Minn. 308, at 322. In such a case no remo'val 
proceedings are necessary. However, it would probably be ' appropriate and 
desirable in such a case for the town board to adopt a resolution reciting 
the fact of the conviction and declaring that as a result thereof the in­
cumbent had vacated his office and directing him to turn over his official 
books and records to the person appointed to succeed him. 

The law makes no provision for the removal of a town officer because 
of his misconduct. In the case under consideration, either the town clerk 
is automatically removed from hi s office by virtue of his conviction or he 
continues to hold it. Neither the town board nor any other authority has 
the power to remove him from the office because of his conduct. 

December 2, 1940. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

475g 
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209 
Vacancies-Officer who was also officer elect, died between election 

and end of t erm. Vacancy in office existed at onee, to be filled by 
Commissioners. On first Monday in succeeding January, a vacancy 
again existed to be filled by Cornmiss ioners-M27, §§ 669, 6953, 821. 

Honorable Harold Harrison. 

You inquire as to "the r ight of a county board to fill a vacancy in the 
office of register of deeds for a full term of four years beginning the first 
Monday in January. 1939, or whether such appointment should be only un­
til the next county election, or until a special election." 

Section 659, Mason's Minnesota Statutes of 1927 provides: 

" When a vacancy occurs in the office of .. .. .. register of deeds 
.. .. .. the county board shall fill the same by appointment. .. *. .. 
The person so appointed • • • shall hold for the remainder of the 
unexpired term and until h is successo r qual ifies." 

Section 822 of said statutes also contains the provision that such ap­
pointment "shaH be for the balance of such entire term." 

Subdivision 8 of Section 6953, Mason's Minnesota Statutes of 1927, 
provides that in the case of the death of the person elected before he quali­
fies, 

"the vacancy shall be deemed to take place at t he time when his t erm 
of office would have begun had he lived." 
Section 821 of Mason's Minnesota Statutes of 1927 provides that: 

"The t erm of office of a register of deeds shall be four years and 
until a successor is elected and qualified and shall begin on the first 
Monday of J anuary next succeeding an election." 

As the register of deeds of Hennepin county, who was also register of 
deeds elect. died before the beginning of a new term, the office became 
vacant on his death, and by reason of the aforesaid subdivision 8, Section 
6953, a second vacancy took place on the first day of the new term. 

The County Commissioners therefore had the power to appoint a reg­
ister of deeds who should hold office fo r t he balance of the term from and 
after the death of t he incumbent up to t he first Monday of the following 
Janua ry and also to appoint a register of deeds to fill the vacancy which 
occurred on the first Monday of Ja nuary. 1939, for the enti re balance of the 
term ending in 1943. If the board has not filled the vacancy existing on 
the first Monday of J anuary, 1939, it has the right to do so at any time. 

The conclusion herein reached is in confor mity wi th the decision of our 
Supreme Court in State v. Borgen, 248 N. W. 744, which holds, 

"that no provision of the constitution is violated by the acts which pro­
vide that an appointee to a vacancy in the office of sheriff holds for the 
remainder of the unexpired t erm," 
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As the law pertaining to a vacancy in the office of register of deeds 
is the same as that applicable to a vacancy in the office of sheriff, it is clear 
that unless the law is changed there can be no election of a register of 
deeds in Hennepin County until 1942.. 

April 11th, 1939. 

ORDINANCES 

210 

J. A. A. BURNQUIST, 
Attorney General. 

Aircraft-Authority to regulate operation of over city. 

City Attorney, Albert Lea. 

373a-4 

It appears that a certain local enterprise hus resorted to advertising 
from an airplane equipped with a loud speaking device. As the plane is 
flown over the city music is reproduced and advertising announcements are 
made. Quoting from your letter: 

"I have personally observed pedestrians on the streets, on a busy 
Saturday afternoon, attempt to cross at inte rsections with their eyes 
fastened upon the airplane flying overhead, in total disregard of traffic 
movements upon the s treets a nd trunk highways .... 

1n connection with these facts you ask whether or not the city may 
prohibit the playing of music and the making of advertising announcements 
ove!' the corporate limits of the city or audible therei n. 

Your question brings us into a new field. There are no state laws or 
supreme court decisions shedding any light on the subject. A question of 
charter interpretation is involved. We assume your charter contains the 
usual provisions authorizing the council to regulate the use of public 
grounds, and streets, and to abate nuisances. The manner in which these 
advertising p lanes arc operated might cons t itute a public nuisance. Pos­
s ibly their operation over the city might be f orbidden on the grounds that, 
as operated, they constitute a public nuisance. 

The few ca ses we have on this subject are not determinative of your 
question. 

In Smith v. New England Aircra.ft Co., 270 Mass. 511, 170 N. E. 300, 
69 A. L. R. 300, it was held that the fixing by state law and federal regu­
lation of 500 feet a s the minimum altitude of flight by aircraft, except in 
taking off and landing, was not in excess of the permissible interference 
under the police power, and the power to regulate commerce. In that case, 
certain landowners sought to enjoin the operation of airplanes over their 
property on the ground it constituted a nuisance by reason of noises ema-
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Dating therefrom. Relief was denied them on the ground that the noise and 
proximity of aircraft had not been such as to be harmful to the health and 
comfort of ordinary people, and fright or apprehension of personal danger, 
or of injury to lives tock or property were not present. In other words, an 
airport is not a nuisance per Be. 

However, an airport may become a nuisance from the manner of its 
construction or operation. Thrasher v. Atlanta, 178 Ga. 514, 178 S. E. 817. 
Especially where there is an interference with property rights. Swetland 
v. Curtis, etc., 55 F. (2d) 201. In an article in 48 Am. Law Rev. 919, this 
rule is announced: 

UWhere enjoyment of property is interfered with by, for instance, 
the frightening of horses, or even of persons of ordinary courage by the 
close proximity of the aircraft it cannot be doubted the court's inter­
ference could be obtained to restrain annoyance by such causes." 

If a property owner has such a right it is difficult to see why a city­
granted requisite charter authority-does not possess similar rights , includ­
ing the right of the council to regulate the manner of flying over the cit)'. 

In Silverman v. Chattanooga, 165 Tenn. 642, 57 S. W. (2d) 652, it was 
held that charter authorization to regulate public grounds included power 
to enforce violation of an ordinance regulating the operation of aircraft 
over the municipal airport. 

Assuming charter authorization, express or implied, it is our opmlOn 
that the council may adopt an ordinance prohibiting the playing of music 
or the making of adverti sing announcements from aircraft flying over the 
city at a low altitude. 

It may be that such an ordinance would be held inapplicable to air­
craft engaged in interstate commerce-that being a field for the federal 
authorities. However, in such a case it is possible the federal authorities 
might adopt a regUlation similar to the city ordinance. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

November 8, 1940. 62c 

211 
General Welfare--Clean-up-day-Based purely on aesthetic grounds--Police 

powers. 

Charles A. Fortier, City Attorney. Little Falls. 

You state and ask: 

HThe City Health Officer is desirous of having an ordinance passed 
providing for definite clean up days within the city. He desires thi~ 
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ordinance to be so inclusive that he or the city will have power to force 
people to clean up their yards and premjges when the same are un­
sightly. 

"Can such an ordinance legally be enforced if such clean up is 
based purely on aesthetic reasons and not on any idea that the prem­
ises constitute a menace to health or a fire hazard 1/1 

Generally speaking, a municipality is vested with authority to enact 
ordinances protecting the public health. The ext ent to which such police 
power may be exercised has never been defined with precision. The Supreme 
Court of the United States once said that: 

" * ...... It is a lways easier to determine whether a particular case 
comes within the general scope of the power, than to give an abstract 
definition of the power itself which will be in all respects accurate. 
.. .. *" Stone v. Mississipp i, 101 U. S. 814, 25 L. Ed. 1079. 

The nature of ordina nces and regulations which may be adopted and 
enforced for the purpose of conserving the public health is largely discre~ 
tionary with municipal authorities. Such regulat ions have uniformly re~ 

ceived a liberal construction by the courts and unless clearly unreasonable 
and arbitrary or demons trably violative of some constitutional provision in­
tended to protect the liberty of the individual 01' property rights, such regu­
lations will be sustained. 

I therefore have no hesitation in saying that your city is authorized 
to enact an ordinance requiring the cleaning of private ya rds and premises 
in ordel' to satisfy the I'equi rements of public health. 

In t he second part of your inquiry you ask if such an ordinance couJd 
legally be enforced if it were "based purely on aesthetic reasons and not on 
any idea that the premises constitute .a menace to health or a fire hazard 1" 
This part of your question is answered in the negative. 

OUI' courts have looked with disfavor upon ordinances and l'egulations 
enacted under the police power based on artistic or aes thetic purposes ano 
have viewed such ordinances as invas ions of private property rights. W elch 
v. Swasey, 214 U. S. 91, 53 L. Ed. 923. The prevailing legal view has been 
ex pressed in the cai-ie of Passaic v. Paterson Bill Posting, etc., Co., 72 N. 
J . L. 285, 62 Atl. 2(;7. There the court said: 

"Aesthetic considerations are a matter of luxury and indulgence 
rather than of necess ity, and it is necess ity alone which justifies the 
exercise of the police power to take private property without compen­
sation." 

H owever, there is a marked tendency in the decisions of our courts to 
place a greater emphasis upon beauty and cultural values in connection with 
the exercise of the police power. It is apparent that our courts wi1l consider 
aesthetic values in connection with some other basis for the exercise of the 
police power. Thus, in Opinion of the Justices , 234 Mass. 597, the court 
said: 
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"The inhabita nts of a city or town cannot be compelled t o give up 
rights in property. or to pay taxes , for pure ly aesthetic objects ; but 
if the primary and substantive pur pose of the legislation is such as 
justifi es the act, considera tions of tast e and beauty may enter in, as 
auxiliary." 

As early as 1908, the Court of Appeals of Maryland said: 

u ••• it may be that in the development of a higher civilization, 
the culture and refinement of the people has reached the point where 
the education value of the Fine Arts , as expressed and embodied in 
architectural symmetry and harmony, is so well recognized as to give 
sanction, under some circumstances , to the exercise of thi s power even 
for such purposes ." Cochran v. Preston , 108 Md. 220, 70 AU. 113. 

The Kansas court in Ware v. Wichita, 113 Kan. 153, 214 Pac. 99, states : 

<I *- • • There is an aesthetic and cultural side of municipal de-
velopment which may be fostered within reasonable limitations. • • • 
Such legislation is merely a liberalized a pplication of the general wel­
fare purposes of state and federal constitutions ." 

See al so "The Attitude of the Law T oward Beauty," vo1. VIII , Amer i­
can Bar Association Journal, Aug ust , 1922, page 470, et seq.; State· v. New 
Orleans, 154 La. 271 . 97 So. 440. 

In summary, therefore , as the law now s tands, ordinances and r egula­
tions based purely on aesthet ic grounds will not be susta ined, but if such 
aesthetic grounds are auxiliary to or in addition to some other grounds 
then the ordinance will be sustained as a legitimate exercise of the police 
power. It is difficult to draw a line of demarcation between regulations 
based pureJy on aes theti c grounds and ordinances based on some other 
grounds within the proper exercise of the police power. There must be an 
examination of the ordinance or regulation in each case in order to deter­
mine whether or not s uch ordinance would be a r easonable exerci se of the 
police powel!> 

Generally s peaking, therefore, I am of the opinion that your city coun­
cil may pass and enforce an ordinance requiring the cleaning of yards in 
the interest of the public health, as asked in your first pa ragra ph, and that 
t he city council is without authori ty t o pass and enforce an ordinance "based 
purely on aes thetic r ea sons," as asked in your second paragraph. 

Section 32 of your city charter vest s authority in the city council to 
enact all ordinances "necessary for the government and good order, and 
for the health, safety and weJfare of the city, ••• "; and Section 14 of 
your charter ves ts in the boa rd of health the authority to enfo rce all s uch 
ordinances. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

September 13, 1939. 62c 
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212 
Licenses-Authority to require payment of delinquent taxes as condition 

precedent to granting of. 

White Bear Lake City Attorney. 

You state: 

"We have a situation existing in White Bear Lake where a num­
ber of applicants for licenses are owing personal property taxes and 
real estate taxes in past years. In some instances the personal prop­
erty taxes were incurred by the applicant during the term of previous 
licenses granted to him. One s pecific case is the movie theatre licensee. 
She is owing personal property taxes levied against the movie equip­
ment during several years last past and she has now an application for 
a further license. While I have found no precedent, I am of the view 
that the City may as a prerequisite to the granting of a license require 
payment of an taxes that are delinquent against the business licensed 
in previous years, including real estate taxes." 

You ask our opinion. Your inquiry presents a question as to the author­
ity of your city council to enact an ordinance requiring the payment of de­
linquent personal property and real estate taxes as a condition precedent 
to the granting of a license by th e city council. 

The question, so far as I have been able to discover, has not been 
passed upon by the Supreme Court of this state. However, in the case of 
State of Minnesota ex reI. Ashton v. Register of Deeds of Ramsey County, 
26 Minn. 521, the court held that it was unlawful for the register of deeds 
of Ramsey County to receive for record or to record deeds of real estate 
situate in the City of St. Paul which did not have upon them the county 
auditor's certificat e that all taxes had been paid and the city treasurer's 
certificate that all specia l assessments had been paid. The decision, there­
fore, upheld the constitutionality of Laws 1878, Chapter I, requiring that 
all delinquent taxes be paid before a deed could be filed for record, and 
Special Laws of 1874, Chapter 1. Section 73, which required that all taxes 
for local improvements be paid before a deed be recorded with the register 
of deeds. In so holding, the court, in ter alia, said: 

II. . . because the constitution imposes no restriction upon the 
authority of the legislature in the matter, we can see no reason why 
it is not competent for the legislature to prescribe any other rule, r egu­
lation or condi tion with reference to the registration of conveyances 
of real estate, which, in its wisdom, it may see fit to enact, provided 
only that such its action is legislative. 

"It is therefore competent for the legislature to enact, as it has 
done in the statutes before quoted, that no register of deeds shall r e­
cord any deed not having thereon the county auditor's statement and 
the city treasurer's certificate, as therein prescribed. " " ." 
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In pass ing, I may cal1 your attention to the provisions of Laws J927. 
Cha pter 381, now found in Mason's Minnesota Statutes of 1927, Section 
1973-6 and 1973-7, which provides that no public moneys a re to be depos­
ited in any bank in Minnesota whi le any taxes assessed aga inst any of the 
shares of st ock of such bank are delinquent. So far as I know, the con­
stitutionali ty of the law has never been tes ted. 

Looking elsewhere for authority on the question submitted, we find a 
rule s tated in 37 C. J .t License!.;, Section 92, to the effect that : 

,,'" •• an applicant (for a li cense) may be required, inter alia, 
to disclose the extent and value of hi s business, and pay. or show that 
he has paid, all his taxes. '" '" ." 

In the case of F lanagan v. Town of Petersburg (W. Va.), 150 S. E . 
382, the court stated tha t the governing body of the municipality was 
au thorized to refuse a pool room license to a n applicant who was delin­
quent in the payment of his town taxes and who by his own admiss ion had 
been convicted of assault and battery. The court discussed at great length 
the authority of a munic;pality to prohibit entirely the maintenance of pool 
rooms and the playing of pool, and then came to the conclusion that regarc! ­
less of whether or not t he municipality had authority under the ~tatutcs to 
absolu tely r efu se pool room l icenses, the evidence submitter! in the case 
showing that a pplicant had not paid h is taxes and that he had been con­
victed of assault and battery was s uffic ient evidence to support the mu­
n icipality's action in r efu sing the pool room li rensc. The court stated that 
the municipality had not abused its exercise of reasonable di sc retion. This 
case is not authority for the proposition that a municipality may refuse a 
license solely on the g rounds that taxes have not been paid but it holds 
that the fact the taxes have not been paid may be conside red in examini ng 
the character a nd fitness of the appl icant. 

The case of Sights v . Yarnalls was decided by the Court of Appeals of 
Virginia in 1855 and is found in 12 Grat. (53 Va.) 292. There the court 
expressed the op in ion that the city council of Wheelin g , Virginia, having 
been so authorized by its charte r, could impose a tax upon ordinaries (tav­
erns or lunch rooms) in add ition to the regular state tax and tha t such 
council was fully authorized to make the payment of such tax a condi t ion 
precedent to the r ight t o demand the emanation of the license. It is to be 
noted that in thi s ca se the tax required to be paid as a condition precedent 
to t he granting of the license was a local tax. 

A very enlightening case is tha t of In re Kalana, 22 Hawa ii 96, 1916 D 
Annotated Cases )094, decided by the Hawaiian Supreme Court in 1914. 
There the court stated that the statute making the payment of taxes to the 
state us a condition precedent to obtaining an occupation license (hack 
driver's license) was valid even though it r equired the payment of taxes 
that became due before the enactment of t he statu te. There, in answer to 
the argument t hat the statute in effect combined the tax ing and police pow· 
e rs of ~he government in a manner contrary to the constitution of the United 
States, the court said: 
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... • .. There is no good reason why a sing le statute should not 
include t he exercise of both the power of taxation and the police power." 

An interesting note is attached to the case on page 1099 of the Anno­
tated Cases, 1916 D. wherein it is stated that as a general rule, 

.. . • .. a sta tute denying to delinquent taxpayer!' civil rights not 

specificall y secured by the Constitution is valid. • • ." 

Under thi s general rule, the Minnesota case of State v. Register of Deeds 
of Ramsey County. supra, is cited. The note also points out that statutes 
making the payment of taxes a qualificat ion fo r voting has been upheld as 

a valid exercise of the taxing powers. Citing cases. 

A recent case more in point is that of Somerset v. Newton, 82 S. W. 

(2d) 306, decided by the Kentucky Supreme Court in 1935. There, as a con­
dition precedent to the granting of a liquor license, the city council of Som­
erset required by ordinance that all taxes, assessments and other financial 
claims of the city must be paid as a condition precedent to the license. The 
enactment of additional requirements had been authorized by the Alcoholic 
Liquor Control Act enacted by the state legis lature. The court upheld the 
val id ity of the ordinance, saying: 

... • • Governments cannot he mainta ined without revenue, and 
good citizcnship includes the duty of mecting one's just obligations to 
his government. Of course, we would not be understood to say that good 
citizenship is measured by ability to meet one's obligations, but inabil ­
ity is one thing and unwill :ngness quite another. One who is finan­
cia ll y able to pay $300 for a license is certainly able to pay to his city 
an annual poll and property tax of approximately $2. • • *" 
None of the above cases are exactly in point. Most of them construe 

the constitutionality of a statute imposing t he condition that taxes be paid 
beCore a license be issued. None of them construe the constitutionality oC 
an ordinance. The decided cases, however, do indicat e the tendency of the 
ccurts to uphold legislation of th is kind. 

The object"ves of such legislation are undoubtedly com mendable and 
conducive to the aims of good government. Th ~ practice is now quite wide­
spread in this state and is working especially satisfactorily in the cities 
of S t. Paul and Minneapoli!o;. Jts operation inures to the benefit of the state 
and the munic ipalities alike. In vicw of the holdings above reviewed, I am 
of the opinion t hat it would be upheld as against constitutional objections. 
I believe it would be best, however, to initiate the practice by means of an 
ordinance authorizing the issuance of licenses onl y to persons of good char­
acter and to provide therei n that the failure t.o pay taxes would constitute 
evidence of a lack or good character Cor the purposes o r t he ordinance. 

EDWARD J. DEVITT. 
Assistant Attorney Genera). 

May 17, 1940. 62c 
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213 
Peddlers-Hawkers a nd transient merch ants-Whether fa rmers seIling ani. 

mals. turkeys and chickens within te rms of ordinance- Minn. Cons., Art. 
I, § 18. 

Thomas J. Carey, Ely City Attorney. 

You state that the city of Ely has an ordinance requi l'i ng that peddlers, 
hawkers and transient merchants procure licenses before se lling their wares 
in E ly. You ask if farmers sell ing meat from animals rai sed by them on 
their own farm s including turkeys a nd chickens. must procure a license under 
the ordinance. 

The Minnesota Constitution, Article I, Sect ion 18, provides that: 

"Any person may sell or peddle the products of the farm or gar­
den occupied and cultivated by him wilhout obtaining a license there­
for." 

OUf Supreme Court hr:s never passed upon the question, but if it were 
to do so I am inclined to the view that it would hold that meat from ani­
mals and turkeys and chickens raised on land occupied by a farmer would 
be interpreted as "products of the farm or garden" within the meaning of 
Article 1, Section 18, above quoted. 

Under a statutory limitation that n o city sha ll levy 01' co llect any tax 
01' license fee from any farmer for the sale of any "produce" raised by him 
and sold from his wagon in s uch city, it has been held that a license can­
not be imposed on a farmer for selling from his wagon on the streets spare­
ribs and sausages made from hogs raised and butchered by him on his farm. 
Higbee v. Burgin, 197 Mo. App. 682, 201 S. W. 558. In that case the court 
quoted the court of appeals of the District of Columbia which said with ref­
erence to the definition of the word Hpl'oduce" : 

" 'But the common parlance of the county. and the common prac­
tice of the country, has been to consider a ll those things as farming 
products or agricultura l products which had the s itus of their produc­
tion upon the farm, and which were brought into condition for the uses 
of society by the labor of those engaged in agricu ltura l pursuits, as 
contra-distinguished from manufacturi ng or other indus trial pursuits.' " 

The cases seem to revolve around the definition of a peddler and the 
courts have even gone so far as to hold that a butcher killing beeves on his 
own premises and se lling meat from a wagon was not a peddler within the 
meaning of the ordinance. State v. Kumpcl (Del.), 43 Atl. 173. 

For a discuss ion of the propos ition sec McQuillin's on Municipa l Cor­
porations, Sections 1065 and 11 20, and cases therein cited. 

Our Supreme Court recently held (July 9, 1939) that an ordinance re­
quiring transient merchants selling "natura l products" of the farm to secure 
a license, and exempting therefrom persons selling product s raised on farms 
occupied and cultivated by the~, was vio1ative of the state and federal con-
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stitutional prohibitions against class legislation. Stute of Minnesota v. 
Pehrson, 287 N. W. 313. The case followed two earlier decisions decided 
prior to the effect ive date of Article I, Section 18, of the constitution. Sta te 
ex r eI. Wagener , 62 Minn. 206, 72 N. W. 67; State v. J ensen, 93 Minn. 88, 
100 N. W. 644. I do not know the provis ions of your ordinance, but it 
should perhaps be examined in the light of State v. Pehrson, supra. 

As to t he authority of a municipality to cha rge an inspection f ee for 
products as n condition precedent to a uthorizing the sale of products of the 
farm or garden see Mason 's 1938 MiTlnesotu Supplement, Sect ion 38 13, and 
Mason's Minnesota Statutes of 1927, Section 3820, as construed by Opinion 
No. 20 of the 1936 Report of the Attorney General. See a lso the discussion 
in 18 Minn. Law Rev. 841. ' 

F or Minnesota cases on the histor y of t he constitutional provis ion see 
especia lly State ex rel. Mudeking v. Parr, 109 Minn. 147, 123 N. W. 408, 
and other cases cited in Mason's 1927 Statutes under Article I, Section 18. 
of the constitu tion. See al so the following: 85 Minn. 290, 93 Minn. 88, 109 
Minn. 302, 69 Minn. 209. 

Decem ber 7, 1939. 
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EDWARD J. DEVITT, 
Assistant Attorney General. 

477b-2 1 

Peddlers-Solicitors- uG reen River Ordi nance." 

City Attorney, Anoka. 

I have examined the ordina nce you submit and it is substantially t he 
same as the type of ordinance known as t he "G reen River Ordinance," which 
has been the subject of much judicial express ion in recent yea rs . 

In November of 193 1, the t own of Green River, Wyoming, enacted an 
ordinance subs tantia lly the same us yours dec laring the pract ice of going 
in and upon private r es idences by solicitor s, peddlers and others named a~ 
a nuisance and providing punishment t herefor . The pertinent part of such 
ordinance reads as f ollows : 

"The practi ce of going in and upon private res idences in the Town 
of Green River , Wyoming, by solicitor s, peddlers, hawkers, itinerant 
merchants and trans ien t vendors of merchandise, not having been r e­
quested or invited so to do by the owner or owners, occupant or occu­
pants of said private res idences, for the purpose of soliCiting orders 
for the sale of goods, wares and merchandise, a nd / or for the purpose 
of disposing of and /or peddling 0 1' hawking the same, is hereby de­
clart!d to be a nuisance, and punis hable a s such nuisance as a misde­
meanor." 
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The Fuller Brush Company caused an injunction to issue prohibiting 
the enforcement of the ordinance. The granting of the injunction was sus­
tained in the United States Federal Dis trict Court, 60 Fed. (2d) 613. The 
case was appealed t o the Circuit Court of Appeals, which court r eversed 
the order g ranting the writ and dismissed the bill. Town of Green River 
v. Fuller Brush Co., 65 Fed. (2d) 112. In that decision the court poin ted 
out that the classes named in the ordinance had long been recognized as 
subject to police power regulation. Since the ordinance did not attempt to 
prohibit sa les but only denounced a particular practice, it was held not 
an unreasonable burden upon inter state commerce. The court took judicial 
notice of the fact that the frequent ring ing of doorbells can become a nui· 
sance. Since by its terms it was universal in its application, the ordinance 
was held not discriminatory. The decis ion of the Circu it Court of Appeals 
was not appealed to the United States Supreme Court. 

The same ordinance was sus tained by the State Supreme Court of Wy· 
oming. Town of Green River v. Bunger, 58 Pac. (2d) 456. Here the court 
emphas ized t hat the town had power to pass the ordinance under its police 
powers. The court stated that although the defendant in the case operated 
t hrough what the court called a "license by consent implied from custom," 
the practice .miA'ht nevertheless be regulated and restricted. 

On June 27, 1938, the Supre~e Court of Lou is iana upheld the validity 
of a s imilar ordinance. Shreveport v. Cunninghum, 182 So. 649. 

There have been several decis ions holding the so·called Green River 
ordinances to be invalid. In the case of City of Orangeburg v. Farmer, 186 
S. E. 783, decided in July, 1936, by the Supreme Court of South Carolina, 
a similar ordinance was held invalid as an unreasonable exercise of the po· 
lice power. 

Later , in June, 1937, the Maryland Supreme Court held u s imilar ordi· 
nance (but with some di stinguishing features from the or iginal Green River 
ordinance) to be inva lid. J ewel Tea Company v. Town of Bel Air, 192 Atl. 
417. In the case of Prior v. White, 180 So. 347, decided April 6, 1938, the 
Supreme Court of Florida held a Green River ordinance invalid because of 
the existence of a n implied custom or usage permitting caUs on household· 
ers. "Such calls are t herefore not nuisances and cannot be made punishable 
as such. Even at most, the acts constituted private nuisances," the court 
said. The ordinance in t hat case was also held to be unreasonable. 

The Virginia Supreme Court on F ebruary 20, 1939, held a Green River 
ordinance invalid mainly on the ground that the prohibited act at most con· 
stituted only a private nuisance and was therefore not an object of police 
power' r egulation. White v: Town of Culpeper, 1 S. E . . (2d) 269. 

I t will thus be seen that there is a distinct lack of uniformity in the 
decisions of the courts of the various states. Our Supreme Court has never 
passed upon the ques tion. 

I am informed that two of our district courts have held the Green River 
ordinances of the cities of Pipestone and Waseca to be valid exercises of 
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the police power. The Pipes tone case was decided in 1936, the Waseca case 
in 1938. 

The lack of uniformity in the decisions is also present within the State 
of Minnesota, for on J uly 20, 1938, the Polk County Distr ict Court held a 
Green River ord inance of t he vil1age of F ertil e to be invalid on the ground 
that i t was unreasonable a nd beyond t he statutory power granted to the 
village. I am a lso informed that the Green River ord inance of t he city of 
Rocheste r was construed by the Olmsted County District Court in August, 
1938. The decis ion did not hold the ordinance invalid on the customar y con­
s titutional grounds, but did hold that it was inapplicable to farmers ped­
dling their own products. 

OUT Supreme Court r ecently cons trued a licensing ordinance of the 
city of Minneapolis which exempted persons selling produce raised on farm s 
occupied and cultivated by t hem from t he operation of the ordinance, and 
held it to be inval id because of such exemption. State of Minnesota v. 
Pehrson (July 9, 1939), 287 N. W . 313. J caB your attention to the deci­
s ion, not because it has a direct bearing on the va lidi ty of you r Green River 
ordinance. but because it should be considered as within the general sub­
ject matter. 

In view of t he absence of uniformity in the decisions of the various 
state and federa l courts, and the divers ity of opinion amongst the district 
courts of the state, we are reticent (and unable) to ex press a definite 
opinion as to the va lidity of your ordinance. Its legality can be finall y de­
termi ned on ly by a judicial determination by our highest court, a decision 
very much to be desired . 

December 22, 1939. 
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EDWARD J. DEVITT, 
Assistant Attorney General. 

477b- l 

Service Trades-Dry clcaners-Council-Powers of. 

City Attorney. Mankato. 

You ask whether or not t he city of Mankato has the authori ty to enact 
an ordinance regulating ser vice trades such as the dry cleaning bus iness, 
by fix ing prices which may be charged for services. You state : 

<l We would 1ike to set up an ordinance in the City of Mankato 
al10wing the dry cleaners or any other service trade to petition the 
City Council, and after a hearing allow t he City Council to set a price 
as a fair trade price for this industry in this area, and after such de­
termination of price the amount set is to be cons idered the fixed price 
for such operations in this area until a change is made by a new peti-
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tion being presented and a new hearing t o determine such change,lt 

You also ask several other subs idiary ques tions. 

You do not point to anr statute or section of your city charter under 
which it is claimed that the ci ty would have authority to fix prices in the 

service trades. An examination of the statutes and your charter docs not 
disclose that there is any such authority. As you know, it is a well estab­
lished general rule of law t hat a municipa lity has only such authority a nd 
power as is expressly granted to it by the legislature. A city counci l is a 
body of s pecial and limi ted juri sdiction and its powers cannot be extended 
by intendment or implication, but must be confined within the express grant 
of the legislature. Our Supreme Court has so held in several insta nces. 
See especia lly St. Paul v. Laidler , 2 Minn. 190 ( 159); St. Pau l v. Tracger, 
25 Minn. 248; St. Paul v . Robinson, 129 Minn. 383, 152 N. W. 777. See Dun­
nell 's Digest, Sections 6684, 6763, and cases cited. 

As you point out, the barber trade is r egulated and pr ices are fi xed in 
certain areas of the state. H owever, t hi s is by author ity of a s pecia l act 
of t he legislature, Laws 1937, Chapter 235. The act has been held consti­
t utional. State v. McMaster s , 204 Minn. 438, 283 N. W. 767. The legali ty 
of laws fixing pr ices in various fi elds has been the subject of much jud i­
cia l express ion in recent yen r s, but I have been unable to find any cnses 
which dwell upon the authority of a municipal body to fix prices in service 
trades where there is no express s tatute 0 1' charter provision as the bas is 
for the exercise of s uch authority . 

EDWARD J . DEVITT, 
Assistant Attorney General. 

Augus t 27, 1940. 62c 

216 
Special .assessments-Authority of city council of F e rgus Falls to 

impose "tapping fee" as condition precedent to water main and sewer 
connections to prope rty purchased at tax s a le- La9, Ca86, L39, C328. 

City Attorney, F er gus Falls. 

You state: 

"This City has her etofore lev ied specia l assessments f or the con­
struction of water main extensions and sanitary sewers . Subsequent t o 
the making of the assessment some of t he premises were f orfeited to 
the State of Minnesota for nonpayment of taxes . Some of t his prop­
erty has now been r epurchased in proceedings held pursuant to r ecent 
legis lation upon this subject and we anticipate that other premises will 
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be similal'ly purchased. If the purchasers of these premises are going 
to receive the benefits of sewers and water mains the property will be 
receiving the same without having paid any assessment." 

and ask: 

"whether or not the City of F ergus Falls , operating under a municipal 
charter, has author ity by ordinance or resolution to compel the owners 
of such property to pay a so-called 'tapping fec' COmmensurate to or 
equal to the amount of the original assessment made against the prop­
erty. which a ssessment had been cancelled when the property was for­
Ceited to the State for nonpayment of taxes, which 'tapping fee' must 
be paid before a service connection is made either with the water main 
or sanitnry sewcl' so as to serve the premises in question ." 

I doubt the authority of the city to enact and enforce un ordinance or 
resolution of the kind proposed. 

Generally speaking, the power to impose a "tapping fee" as a condition 
precedent to making a connection with- a city water main or sewer is an 
exercise of the police power of the municipality, a s distinguished from the 
taxing power . 3 McQuillin Municipal Corporations, Section 1092. Such a 
fee is not a tax upon the proper ty but is n burden imposed for the right 
to exercise n franchise or privilege and the amount to be charged is used 
as a mode of computing the amount to be paid for the exercise of such a 
privilege. Pullman Southern Car Company v. Nolan, 22 F ed. 276. Since 
such a license f ee is imposed as a condition precedent to the exercise of a 
privilege or franchise and not for the purpose of obtain ing revenue, the 
fee must be a reasonable one based on the cost of exercising the police 
function s. The fee here attempted to be imposed is to be "commensurate 
to or equal to the amount of the original assessment made agains t the 
property" and is in the nature of a revenue measure meant to compensate 
the city for amounts previously paid by it or still owing by it for the cost 
of the water mains and sewers abutting the property in question. 

It would thus appear that the city is attempting' to do indirectly what 
it cannot do directly. 

Viewing the problem in a different light, it is s tated as a general rule 
that: 

.... . a municipality cannot make the payment of a void assess-
ment a condition of making the connection." 

4 McQuillin 's Municipal Corporations, Section 1567. I n the case of Meyler 
v, Meadville, 23 Pac, Co. Ct, Reports 119, the city of Mendville attempted 
to demand payment of $43.58, the amount due for certain special assess­
ments for the construction of sewer s abutting the property in question, as 
a condition precedent to allowing the property owner to connect his sewer 
with the main sewer. The assessment made was without authority of law 
and null and void and of no effect. In construing the authority of the city 
to make the payment of such void assessment a condition precedent to the 
connection, the court said: 
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"It cannot be denied that municipal corporations may by general 
rules regulate the use of public sewers, and determine the price at which 
a private person may connect therewith • • • and we have no doubt 
but that they may compel the payment of any properly and regularly 
assessed amount upon a given property before the same may be per­
mitted to connect with the sewer, but we are of opinion that they may 
not compel the payment of a void assessment as a condition precedent 
to making the connection." 

An analogous situation exists here. The assessment heretofore levied, 
so far as the purchasers of the tax-forfeited property from the state 8re 
concerned, is void and of no effect since, if the property was owned by a 
private individual at the time of forfeiture and such assessment had been 
levied prior thereto, it wns the duty of the county auditor to cancel such 
assessment. Mason's 1938 Minnesota Supplement, Section 2139-21. If the 
assessment was attempted to be levied while the title to the property was 
vested in the state, no valid lien attached as a result thereof since state­
owned property is not subject to a lien for special improvements. Foster 
v. Duluth, 120 Minn. 484, In re Delinquent Taxes, Polk County, 182 Minn. 
437. An analogous conclusion may, therefore, be drawn. 

For cases dwelling on discrimination see : Dulaski v. Longburough 
(Ark.), 129 S. W. 536; Baneser v. Philadelphia, 41 Pa. Sup. Ct. 515; Spring­
myer v. State, 1 Ohio Cir. Ct. 501; Mobile v. Bienville Water Supply Com-
pany (Ala.), 30 So. 445. . 

It a lso appears that the "tapping fee" proposed is sought to be charged 
only against property which had previously forfeited to the state. The same 
fee is not to be char ged against property which has been privately owned. 
Such an impos ition would run contrary to the general rule that license fees 
imposed must be uniform and apply equally to all persons of the same 
class. It is not apparent that there is any reasonable basis for placing pur­
chasers of tax-forfeited property in a class separate from that of persons 
who have purchased property from private individuals or who have owned 
it since the time of the imposition of the s pecial assessment. 

I am informed that the city of Minneapolis has enacted ordinances re­
quiring the payment of a tapping fee commensurate with the cost of the 
special assessment previously paid by the city as a condition precedent to 
making sewer and water connections to property purchased at tax-forfei­
ture sale. See official publication of Ordinances and Resolutions passed by 
the city counci l of the city of Minneapo1is, Minnesota, at a regular meet­
ing thereof held August 25, 1939, and pub1ished August 30, 1939, in the 
Minneapolis Star Journal. The city attorney has based the authority of the 
city council to enact such ordinances and resolutions on certain provisions 
of the city charter and on the authority of Herrmann v. State (Ohio), 43 
N. E. 990, and upon two cases which arose in the city of Fergus Falls, City 
of Fergus Falls v. Boen, 78 Minn. 186; City of Fergus Fal1s v. Edison, 94 
Minn. 121. Both cases are cited and followed in Lee v. Scriver, 143 Minn. 
17. The two Fergus Falls cases deal with the authority of the council to 
impose a connection charge of $33.00 applicable alike to all abutting prop-
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erty owners where the council failed to levy s pecial assessments against the 
abutting property owners , to defray the cost of constructing the sewer s 
in question. We do not fee l that those cases are controlling of you r inquiry. 

It must be admitted that the law, as it now stands , works a n injustice 
on municipalities making special improvements on tax -forfeited land s ince 
there is no statutory provis ion for proportionate r eimbursement to munici­
palities after such property has been purchased. However. this is a matter 
which can eas ily be remedied by legislative act, and the subject may well 
have the attention of the next legislature. We suggest that you call it to 
the attention of the members from your district at the next sess ion. 

F or t he reasons ahove s tated, we are inclined to doubt the authority 
of your counci l to enact the ordinance or resolution proposed, and to doubt 
the validity of such an ordinance or resolution if enacted. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

March 11 , 1940. 62c 

PUBLIC HEALTH 

217 
Comm unicable Diseases- Control-Liability for cost of. 

Itasca County Attorney. 

As to what constitutes control of a communicable di sease, thi s office 
has held over a period of years that : 

(1) E stablishing, enforcing and releas ing quarantine constitutes such 
control and is a purely public charge payable in the first instance by the 
town or village which may in turn recover one-half from the county. 

(2) Disease control measures necessary for the public's protection but 
which also benefit the patient, e. g., vaccination, antitoxin, hospitalization 
in certain cases, are primarily the liabil ity of the patient or person liable 
for his care but may be allowed as a public charge when all possible effor ts 
to secure payment by the respons ible individual have failed; and 

(3) Measures intended for the care, comfort and relief of a patient 
but not necessary for the protection of the public are private liabilities and 
cannot be assumed a s a public charge except by way of poor r elief. 

You will find many of these opinions digested briefly at the end of the 
State Health Laws and Regulations issued in printed form by the State 
Board of Health. 

June 16, 1939. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

611a-l 
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218 
Health Officer-Liability for services in certain instances-M27, §§ 5348, 

5351. 

Director Department of Health. 

You inquire: 

1. "Is a county liable to a town for any pa rt of the money ex­
pended by such town in payment for the services of a medical health 

officer appointed by the town board? " 

This inquiry is answered in the negative. It is my opinion that Ma­
son's Minnesota Statutes of 1927, Sections 5348 and 5351, do not contem­

plate the county paying nny part of the money expended by the town on 

payment for the services of the regular medical health officer, whether he 
be the physician member of the town board or the one appointed by the 

chairman to fulfill the duties of the former. 

2. /C If a town board has not appointed a medica l health officer for 
the town and the town board or its chairman employs a physician to 
make an inves tigation of s uspected communicable disease, take cultures 

and do those other things of a medical nature which are necessary for 

the control of disease, and the town having pllid such physician a sum 
of money for such services; is the county liable for the r eimbursement 
of any part of the money so paid to such phys ician by the town?" 

Mason 's Minnesota Statutes of 1927 , Section 5351 , only contemplates 
that the county shall pay one-half of the ex penses for establishing, enforc­

ing, and releasing quarantine for the purpose of combatting an epidemic of 
a communicable disease in a particular locality when such additional medi­

cal help is necessary. This is applicable whether or not the town has ap­
pointed a regular medical officer under either of the methods provided in 

Section 5348. A regular town medical officer in the course of his duties is 
expected to take care of communicable disea ses. However, when they reach 

the extent of an epidemic and it is necessary that he have additional help, 
then the cost of ~uch additional help should be borne equally by the county. 

I do not feel that this provision of the s tatute should be utilized for 
the purpose of foisting a portion of a town's regular medical expense upon 
the county. If there is sufficient reason why this should be done, the stat ­
ute should be amended; and the legis latur e is the place to have it done. 

December 22, 1939. 

JOHN A. WEEKS, 
Assistant Attorney General. 

225i-2 
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219 
Health Officer-Not liable for one-half of services even though services 

rendered in combating communicable diseases-M27, §§ 6348, 5361, 
10305. 

Director, Department of Health. 

You inquire relative to the ques tion of the responsibility of counties to 
reimburse towns one-half of the amount expended for medical services per­
formed for the town board of health by phys icians who have been appointed 
by towns as medical health officers ; or in case the town has not regularly 
appointed a medical health officer, by physicians employed by the town 
chairman to perform medical services in a given case for the control of 
communicable disease. 

Mason 's Minnesota Statutes of 1927, Sections 5348 and 5861, provide 
for the matters about which you inquire. The former authorizes local 
boards of health for towns, their membership, the appointment of their 
health officer, and requires the compensation of the health officer to be fixed 
by the board appointing him or to which he belongs; and the same, together 
with his necessary expenses, shall be paid by the local body which he serves. 
The latter section of the statute deals with the handling of communicable 
disease and authorizes the local health officer in handling such matters to 
employ at the cost of the health district of which his local board has juris­
diction, all medical and other help necessary in the controlling of such com­
municable disease. but provides that the local district may recover one-half 
of all expense incurred in estabJishing, enforcing, and releasing quarantine. 

It is the duty of the health officer to see that the health laws are en­
forced. There is no express direction in the law requiring the health officer 
to do this work. His authority is to employ all medical or other help neces­
sary in the control of such communicable disease or for carrying out with­
in the jurisdiction of the local board all lawful regulations and directions of 
the state board of health. 

The question is whether a local board may charge the county for one­
half of the services and expenses of the local health officer when he is en­
gaged in establishing, enforcing, and releasing quarantine with respect to 
communicable disease. The case of Bjelland v. City of Mankato, 112 Minn. 
24, 127 N. W. 397, held void a contract between a board of health and its 
health officer whereby he rendered services "as a physician" and "per­
formed professional services in controlling and eradicating an epidemic of 
typhoid fever." In this case the services rendered were performed in con­
trolling and eradicating an epidemic of typhoid fever and an epidemic of 
smallpox. The purpose of Section 6361 is to make the county bear one-hall 
of the expense of such special measures as may be necessary to suppress 
epidemics of communicable diseases. However, Section 6348 provides that 
the compensation of a health officer shall be paid by the municipality in 
which he serves. Prior to 1917 Section 4646 of the General Statutes of 
1913, now Section 6861, read as follows: 
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UBut all persons whose duty it is to care for another infected with 
a communicable disease, to isolate such persons, or to fumigate or 
otherwise disinfect any article or place, shall be liable for t he reason­
able cost thereof to anyone performing such duty or to any county. 
t own, or municipality paying such cost:' 

This was amended by Laws 1917, Chapter 427, to read as follows: 

"Any person whose duty it is to care for himself or ano ther 
afflicted with a communicable disease shall be liable for the reasonable 
cost thereof to the municipality or town paying such, excepting that 
the municipality or town constitu t ing such health district s hall be liable 
f or all expenses incurred in establishing, enforcing and releasing quar­
antine, one'-half of which may be recovered from the county as pro­
vided under Sections 4647 and 4648, General Statutes of 1913." 

The purpose 'of this amendment was to shift to t he county and the city or 
town as the case might be, in equal shares, cer tain expenses which here­
tofore had been charged against individuals. The individua l had never been 
liable for any part of the compensation of the healt h officer, and there is 
nothing in the act to suggest that there was any intention to shift the lia­
bility of such compensation as was earned in establishing, enforcing, or 
releas ing quarantine from a local town or municipality to the county. There 
was never any intention that cou nties were to be liable for half of the sal­
ary of health officers, when they are engaged in establishing, enforcing, or 
releasing quarantine. If t he legislature had intended to change the lia­
bility of t he municipality for any part of the health officer 's compensation, 
it doubtless would have expressly provided for it, instead of leaving it t o 
doubtful implication. The logical conclusion is that this amendment was 
never intended to make the county liable for any part of the health officer's 
salary, even though a part of it might be earned while he was establishing, 
enforcing, or releasing quaran t ine. It therefore follows that any extra ser­
vices the health officer may perform, beyond those contemplated when he 
is hired and his salary fixed by the local board, are contractual in their na­
ture, either express or implied. In this event they would be subject to Ma­
son's 1988 Minnesota Supplement, Section 10305, which prohibits any pub­
lic officer who is authorized to make any contract in his offici al capacity or 
take part in making any contract from becom ing interested in such con­
tract directly or indirectly. 

The case of Chairman, etc., v. Board, 89 Minn. 402,95 N. W. 221, would 
appear to indicate t hat this rule should not apply to boards of health, but 
Bjelland v. City of Mankato, supra, forecloses any such contention, and fol. 
lows Stone v. Bevans, 88 Minn. 127, and dis tinguishes Chairman, etc., v. 
Board. In City of Mankato v. Blue Earth, 87 Minn. 425, the court express ly 
holds that the county is liable for necessary additional salary paid t o a 
local health inspector f or extra services in locating and comba ting conta­
gious disease. However , ther e the health inspector was not a member of 
the board of health , but merely an employee, and as such his employment 
would doubtless be authorized as medical and other help necessary t o the 
control of such diseases. 
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To s ummarize, the distinctions are as follows : 

1. Under Sect ion 5348 the regular salaried health officer of the local 
subdivision performs the function s of his office at stipulated compensation 
granted him when he was appointed. The remuneration of the r egular sal­
aried health officer is paid entirely by the town, village or city by which 
he is appointed, and the county is not liable for any portion of hi s services. 
even t houg h a part of his work may have been performed during an epi­
demic or in combating communicable diseases . 

2. Under Section 5351 on ly temporary medical help is contemplated 
for the purpose of combating an e pidemic of communicable disease in the 
particular loca lity, When such additional medical help is necessary, the ex­
pense incurred for such additiona l medical aid in establis hing, enforcing and 
releasing quarantine, one-half thereof may be recovered from the county. 
The regular town, village or city health officer should not appoint himself 
for the purpose of receiving additional compensation to his sala ry as a 
health officer or for the purpose of having the county pay one-half of his 
salary or fees. In so doing, he may violate the provisions of Section 10305. 

December 6, 1939. 

220 

JOHN A. WEEKS, 
Assistant Attorney General. 

225i-2 

Hospita ls-Osteopaths and chiropractors m ay be excluded by regu lation of 
the governing board- M27, § 5731. 

City Attorney, Stillwater. 

You state that Lakeview Memorial Hospital located in your city is 
operated as a city and county hospitnl . three member s of the governing 
board being appointed by the city counci l and four by the county "board; 
that the hos pital is open to t he public at r egular rates and maintains a 
section for poor patients who are admitted without charge or at a reduced 
rate, if unable to pay a ll or part of the cost of treatment; that there is 
usually a deficit at t he end of the year, which is paid by the county. 

You further s tate that t he governing board of the hospital has adopted 
a rule that no osteopath may bring patients into the hospital or t reat them 
there; that it is claimed that this exclusion is necessary in order that the 
hospital enjoy a "Class A" rating given by a national hospital association. 
You also state that one of the duly licensed local osteopaths desires to 
bring his patients into the hospital and that the board will not permit him 
to do so. 

You inquire : 

HI. May the hospital board deny him the use of the hospital under 
any circumstances? 
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"2. May it deny him the use of the hospital for treatment of hi s 
patients within the scope of his authority to practice osteopathy? 

"3. If it may legally deny him the use of the hospital, may s uch 
denial in any way be based upon a loss of the Class A rating above 
mentioned? " 

It is my opinion that the hospital board may deny the use of its hos­
pital to an osteopath under any circumstances or for the use of h is patients 
within the scope of his authority to practice os teopathy. and this may be 
done f or t he rea Son given in the exercise of the board's judg!11cnt. 

The opin ion of the attorney general given under date of May 25, 1939, 
must be limited in its application to public hospitals which have not adopted 
a regulation excluding h'eatment of patien ts by certain licensees of par· 
ticular schools of healing. 

In the case of Hayman v. Galveston, 273 U. S. 414, the right of a pub· 
lie hospital to enjoin and enforce any rule or regulation excluding certain 
physic ians from practicing their profession in the hospita l and denying 
admission to patients who wish to be treated by s uch phys ic ians was upheld. 
Ther e the court said with r efer ence to the Fourteenth Amendment: 

" However extensive that protection may be in other s ituations, it 
can not, we think, be said that all li censed physicians have a eonstitu· 
tional right to practice their profess ion in a hospital maintained by a 
state or a political subdivision, the use of which is rese rved for t he pur­
poses of medical ins truction. It is not incumbent on the state to main­
tain a hospital f or the private practice of medicine. Compare He im v. 
McCall, 239 U. S. 175." 

Nor is there a denial of equal protection of the laws: 

"Even a ssuming that the arbitrary exclusion of some' phys icians 
wou ld have that legal consequel)ce in t he circumstances of this case, 
the selection complained of was based upon a classification not arbi­
trary or unreasonable on its face . ••• We cannot say that a regu­
lation excluding from the conduct of a hospital the devotees of some 
of the numerous systems on methods of treating diseases authorized to 
pract ice in Texas, is unreasonable or arbitrary. In the management of 
a hospi tal, quite apart from its use for educational purposes, some 
choice of methods of treatment would seem inevitable, and a selection 
based upon a classification having some basis in the exercise of the 
judgment of the state board whose action is challenged is not a denial 
of the equal protection of the laws. Compare Collins v. Texas, 223 U. 
S. 288; Watson v. Maryland, 218 U. S. 173; Crane v. Johnson, 242 U. 
S. 339; Jacobson v. Massachusetts , 197 U. S. 11." 

I am not unmindful of Mason's Minnesota Statutes of 1927, Section 
573 1, which entitle~ a chiropractor to all rights and privileges of other doc· 
tors and phys icians in all matters pertaining to the public health. The 
rights under thi s statute do not extend to an institution, even though pub-
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lie, which by regulation of its board chooses to deny the use of t he hospi­
tal to certain schools or systems of medicine. 

In the case of Nebbia v. New York, 291 U. S. 502, the court said: 

"The Constitution does not guarantee the unrestricted privilege to 
engage in a business or to conduct it as one pleases. The right • • • 
to pursue a calling may be conditioned," 

January 30, 1940. 

221 

J<JHN A. WEEKS, 
Assistant Attorney General. 

10010 

Vita l s tatistics-Record books loose lear-Purchase by state-M27, § 5363. 

State Printer. 

You inquire if loose leaf post binders may be used by local registrarH 
of births and deaths in the state for keeping statistical data required under 
the law. 

Mason's Minnesota Statutes of 1927, Section 5363, provides as follows: 

"The state board of health shall .prepare, provide and furnish to the 
local r egistrars , and other persons requiring them, all blanks, forms 
and books of r ecord necessary for carrying out the purposes of this act. 

"Such blanks, forms and books sha ll be furni shed at the expense 
of the state and printed by the state printing commiss ion. Provided, 
that the books of record for the local r egis trar shall be paid for by 
the city, village or town comprising the registration dis trict and fur­
nished by the state at actual cost. These books shall be substantially 
made and shall contain space for recording a ll of the facts shown on the 
original returns of births and deaths. II 

The portion of the statute pertinent to your inquiry requires that the 
books shall be Usubstantially made ." In a ruling upon a s imilar question 
regarding the record books f or r egist ers of deeds under Mason's Minnesota 
Statutes of 1927, Section 884, which required that they shall keep a usuit­
able book" for recording instruments, this office has held that a loose leaf 
book complied with the statute. 

No Minnesota cases on this question have come to our attention, but 
the propriety of keeping records and r ecording instruments in loose leaf 
books has been discussed in other jurisdictions. In the case of Richardson 
v. Woolard, 123 Miss . 417, 97 So. 808, the question before the ·court was 
whether a loose leaf book was within the meaning of a statute which pro­
vided that the clerk of court should record written instruments in a "well 
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bound book." There tne court held that a loose leaf book conformed with 
the statute and went into the type and style of book in considerable detail. 

The Illinois statute a lso uses the la nguage "weB bound book," which 

was interpreted in the case of People ex reI. Arnknecht v. Haas, 311 Ill. 
164, 142 N. E. 549. Thcl'e the court held that there was nothing in the 

statute which forbade copying of the instrument in separate s heets and 

then binding these sheets into book form. 

In the case of Town of Bennington v. Booth (Vt.), 140 At. 157, the 
court held that photostatic records of instruments r ecorded with a town 
clerk, and which ure bound when enough have accumulated, comply with 

Btututory requirements. There the court stated : 

"Any method, not otherwise unlawful, whereby a record is pro­

duced which has all the characteristics required by law, may be used. 

New times have brought new methods." 

It is my opinion that loose leaf binders of a s ubstantial character with 

a locking device may be used by local registrars of births and deaths in 

which to keep their records. 

You also inquire whether these registrars may purchase loose leaf post 
binders and the birth and death certificates from private concerns who 
manufacture them or whether it is necessary under the law for the state 
department of health to make the firs t purchase and then resell them to the 

regis trars. 

The statute provides that the books of record for the local registrars 
shall be paid for by the city, villag~ or town but shall be furnished by the 
state at actual cost. In this instance the use of the word "shall" indicates 

a mandatory requirement, both with respect to payment a nd the furnishing 

by the state at actual cost. It is likely that the purpose of the statute in 
r equiring that they be furnished by the state was to obtain uniformity and 

also for reasons of economy, as no doubt a better price could be obtained 

if a quantity of such books were purchased, rather than small lots for each 

individual county. 

It is my opinion that the books and forms should be purchased by the 

state and furnished to the governing body of the local registration district 

at actual cost. 

JQHN A. WEEKS, 

Assistant Attorney General. 

May 15, 1940. 2251 
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PUBL IC UTILITIES 

222 
Charter provisions-Sewage disposal plants-Swimming pools-What are 

within t he meaning. 

City Attorney. New Ulm. 

You point out that Section 222 of the proposed city charter of the city 
of New Ulm provides as fo llows: 

HExcept as otherwise provided in this Charter , the Commiss ion shall 
have full and exclus ive control of and power over The Water Works Sys­
tem, the Electric Light Plant, and the Steam Heating Sys tem, now 
owned and operated by the City. and of all other utilities at any t ime 
hereafter owned or operated by the City, including all buildings, struc­
tures, machinery, apparatus , equipment, materials , supplies and all other 
property belonging to or appurtenant to the Same ; and shall also have 
full and exclus ive control and power over all moneys, bonds , certificates 
of indebtedness, warrants, and other securities in the current or any 
other fund of the Commiss ion." 

and ask our opinion as to whether or not the language of this section should 
be interpret ed so that your s wimming pool and ba thhouse and the sewage 
di sposal plant may be classed as "utilities" within the meaning of the char­
ter provision. 

1. I am of the opinion that a municipal sewage di sposal plant is a pub­
lic utility within the meaning of the provision. See opinion October 27, 1939. 
Our Supreme Court in the case of County of Anoka v. City of St. Paul, 194 
Minn. 664, held that the City of St. Paul is : 

" • •• engaged in its governmental capacity when it manages or 
operates any public utility such as a waterworks , an e lectric power 
plant, a sewage disposal plant, etc., where the entire citizenry benefits 
thereby and the health and welfare of the community make such action 
expedient or necessary . ..... 

The Okla homa Supreme Court, in the case of State v. Millar, 96 Pac. 
747, in holding tha t the sewage disposal system was a public utiHty within 
the purview of the Oklahoma cons titution which authori zed the issuance of 
bonds for the construction of public utilities, said: 

HThere is probably nothing more conducive to the health , comfort, 
and convenience of the inhabitants of a city or town than a good sys ­
tem of sewerage. Sewers are always incident to a well-ordered city or 
town, and certainly must be included within the term ' public utilities' 
as used in section 27, supra. • • . " 

In the case of Schurtz v. City of Grand Rnpids, 175 N. W. 421, the court, 
in defining the term "public utility ," said : 

"We think that the term 'public utility' means every corporation, 
company, individual, association of persons, their trustees, lessees, or 
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receivers, that may own, control, or manage, except for private use any 
equipment, plant, or generating machiner y in the operation of a public 
business or utility. Utility means the state or quality of being useful. 
' Vas this plant (sewage disposal plant) one usefu l to the public? If 80, 

it was a public utility . We think it was s uch." 

The term "public utility" has been defined as being synonymous with 
the term "public use." Valley City Salt Co. v. Brown, 7 W. Va. 191. 

The Alaba ma court, in Aldridge v. Tuscumbia , ctc., 23 Am. Dec. 307, 
said: 

"Whatever is beneficially employed for the community is of public 
use." 

There is no doubt but that a sewage disposa l system is constructed for 
public use to benefit the public at large and may logically, therefore, be 
classed as a "public utility," or "utility" within the meaning of the charter 
provision. 

2. It is doubtfu l if a municipal sw imming pool and bathhouse can be 
classed as a utility within the meaning of the charter provision quoted. As 
to definitions of the term upublic utilities" within constitutional and statu­
tory provisions authorizing the purchase, construction or repair of public 
utilities by municipal corporations, see the annotations in 9 A. L. R. 1033 
a nd 35 A. L. R. 592. In the first annotation it w ill be noted that the term 
has been held to include sewers, a convention hall, a public park, an electric 
light plant and public fire s tations . 

In the case of Belton v. Ellis (1923), 254 S . W. 1023, it was held that a 
bathing pool and sl ide owned and operated by ' the city which charged fees 
for the use thereof was a "public utility" within the meaning of a legisla­
tive act authorizing the city to operate the same. On such u holding the city 
was held liable for injuries suffered by a patron of the pool. The court did 
not discuss the reasons for arriving at the conclusion. The only statement 
of the court is that: 

"We hold that the facts in this case s how that the bathing pool is 
a public utility , and that the city was charged under its charter to oper­
ate the same. • • ." 

The case of Capen v. City of Portland, 228 Pac. 105, 35 A. L. R. 589, 
held that a golf course was a public utility within the meaning of a charter 
provis ion authorizing a municipal corporation to acquire public utilities. 

In Denton v. City of Sapulpa, 189 Pac. 532, 9 A. L. R. 103t, the Oklahoma 
Supreme Court held that a burial ground or cemetery, purchased, owned 
and controlled by a city. was a public utility within the meaning of the con­
stitutional provis ion. 

I have been unable to find any all-inclusive definition of either the term 
"public utility" or "utility." One thinks of a swimming pool and bathhouse 
as a r ecreational facility rather than as a utility . I am inclined to the view 
that your charter commission, when it used the term Uutilities" in Section 
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222 of your proposed cbarter , contemplated the more restricted definition of 
the t erm, such as a waterworks system, electric light plant, sewage dis­
posal plant or the like. 

I have been unable to find any case exactly in point. The case of Belton 
v. Ellis , supra, was decided on the fundamental issue of whether or not the 
city had any aut hority to construct and operate a bathing pool, and not 
whether a bathing pool was a utility so as to be operated by the utility 
commiss ion . In your case there is no question but wha t the city has author­
ity to construct and operate such a pool, bu t the issue is whether or not it 
will be controlled and managed by the comm ission or by some other arm of 
the local government. 

The reasoning of the case of Capen v. City of Portland, supra, in which 
the court held a golf links to be a public utility would ind icate that it arrived 
at its conclusion partially because it fe lt that the playing of golf, as a 
comparatively new form of recrea tion, should be recognized as a form of 
sport which could properly be s ponsored by a municipality. While I am not 
convinced of my own view, I do not believe that t he charter commission, 
when us ing the word "utilities," contemplated including a swimming pool 
and bathhouse within the meaning of such word, and advise you accordingly. 

August 14, 1940. 

223 

EDWARD J. DEVITT, 
Assistant Attorney General. 

59b-1I 

Ordinance and churter-Cons trued-Water-Right of city council to shut 
off water for non-payment of bi11s-Cases of resident dwelli ngs. bus iness 
buildings. hospitals. 

E . F . Malluege, City Attorney. 

You state that the city of Faribault owns and operates its own water 
works system and thnt Section 261 of the city charter provides as follows, 
to-wit: 

"Section 26 t . The Council may by ordinance, establish s uch rules 
and regulations as it may deem necessary for the management of the 
water works of the city and the supplying of water for the use of the 
inhabitants t hereof . And may make such rules and regulations con­
cerning the tapping of any mains or branches or making connections 
ther ewith by private parties, or licensed plumbers and make and provide 
penalties f or any violation thereof. And may impose a charge for the 
shutting off of water for failure to pay the water rent due ther eon, and 
for the turning on of such water after being shut off if the same is re­
quested after payment of such water rate, and may also provide for 
the shutting off of water from any premises where rates are payable and 
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remain unpaid, until such rates shall be paid, together with such 
charges." 

And that Section 23 of Ordinance No. A-20 provides as follows, to-wit: 

" Section 23. It shall be the duty of the water commissioner upon 
receiving the list of such persons who shall have failed to pay water rent 
on the 16th day of the month aforesa id, to forthwith make diligent effort 
to enforce payment by proper representation and fai1ure by the con­
sumer to pay said account within a reasonable time thereafter shall be 
deemed sufficient cause for tu rning off the water from such premises." 

And that Section 25 of Ordinance A-20 provides as follows , to-wit: 

"Section 25. When the water shall have been turned off for the 
reason of non-payment of rent, it shall not be turned on again until the 
full amount has been paid; and the person who shall request the turn­
ing on of water to the premises from which the same has been turned 
off shall be enti tled thereto only on the exhibition to the water commis­
sioner of the treasurer's .receipt showing such payment." 

You then submit the following questions: 

1. "Would the city be liable in any wuy if the city water wer e 
turned off by the water commissioner from the premise!; of (a) un ord i­
nary residence; (b) a business building; (c) a hospital who has failed 
to pay the water rent duly charged 1" 

2. "If the water were turned off by the water commissioner from 
the premises of (a) an ordinary residence; (b) u business buildingi (c) 
a hospital who has failed to pay the wuter rent duly charged and there­
fore is without water and sanitary sewer, could the State Board of 
Health compel the city to tUrn on the water?" 

Both of your questions, in all of their subdivisions, are answered in the 
negative. Sufficient authority therefor is found in the above cited charter 
and statutory provisions. It is well settled that a council has authority to 
make reasonable regulations for the collection of water rents. Regulations 
providing for the shutting off of wuter upon non-payment of bills have been 
held to be reasonable. See 27 R. C. L., p. 1453. Our Supreme Court has up­
held the authority of city councils to make s imilar regulations. Powell v. 
City of Duluth, 91 Minn. 53; City of East Grand Forks v. Luck, 97 Minn. 373. 

Although there is no question in my mind but what the city council has 
authority to make reasonable regulations and to enforce such regulations 
by shutting off water for non-payment of rents, still the authority should 
be exercised with discretion and reasonableness. Especially is this so in 
view of the interest of the public health. In the event that your council con­
templates shutting off the water of a hospital, I would advise that adequate 
notice be given to the local health authorities and to the State Board of 
Health, so that they may take such necessary action to protect the public 
health. 

August 18, 1939. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

624d-5 
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224 
P lanning Commission-Regulate the future physical growth of loca l im ­

provements-L37, C287. 

Grand Rapids Village Attorney. 

Laws 1937, chapter 287, is an enabling act which authorizes al1 mUllIe l­

palities of the state having a population of 50,000 inhabitants or less to for­
mally adopt plans for the future phys ica l development of the municipalities . 
The act contemplates that the municipalities may carryon such planning by 
means of the filing of a map of the platted and unplatted area of the munici­
pality. After the adoption of such a f ormal plan and the fi ling of a map, the 
municipality is authorized to regulate the future phys ica l growth of the 
municipality with relation to public building, street arrangement and im­
provements, parks , playgrounds, public utility services and other s imilar 
developments . 

The governing body of the municipality is authorized to approve a ll 
plats of land within the municipality or within a di stance of two miles from 
its limi ts . In the event that a proposed plat is not in conformity with the 
general plan and map previously adopted by the city council, the approval 
of the plat may be denied. No plat may be filed without first having been 
approved by the governing board of the municipality. Provis ion is made 
for public hearings before either a city plan or plat is adopted. 

By section 7 of the act, the governing body of the municipality is author­
ized to create a planning commission to carl'y on the duties conveyed to the 
municipality by the act. 

The several questions presented in your lett er are r estated and answered 
as follows: 

1. "Must a11 plats of territory within two miles of the village limits 
be approved by t he vi1Jage council before they may be fil ed?" 

Ans wer, yes, providing the village has adopted a plan for the future 
growth of the city. Section 4 provides that: 

HThe governing body of any municipality is authorized by r esolu­
tion to approve a ll plats of land hereafter proposed . within that munici­
pality or within two miles of its limits in any direction, ••• " 

2. "Has the council the power to approve any such plat outside of 
the village Hm its and within the two-mile limit if it fails to conform to 
the map described in Section 31" 

Technically, yes . Section 4 provides: 

..... After the adoption of planning regulations estabHshed un­
der a city plan adopted pursuant to t he provisions of this act, approval 
may be denied if the proposed plat fail s to conform to the said plan 
or with any r easonable regulation of the municipality applicable there­
to.· •• " 
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It was contemplated by t he legislature t hat plats filed would conform 
to the city plan. Of course, the city may change the city plan first adopted, 
but I think that t he legislatur e a lso contemplated that all plats filed should 
conform to t he ci ty plan as adopted. The ques tion is answered in the affirma­
tive because of the use of the word " may" ind icating the intention of giv ing 
the city counc il a certain amount of latitude. 

3. "Even though t he village has not yet carried on any city plan­
ning activities, must all plats within the village and within two miles 
ther eof be noticed for public hearing before approva l by the counci11" 

The law is merely an enabling act, it is not mandatory_ If the village 
has not adopted a city plan, the provis ion of section 4 r equiring the approval 
of the c ity council as a condition precedent to the filing of a plat is not 
applicable. 

EDWARD J. DEVITT, 
Assistant Attorney Genera1. 

December 10, 1940. 59. 

REAL ESTATE 

225 
Council-Authori ty to execute Icuse extending beyond terms of office of 

councilmen-LI885, CU5. 

Village Attorney. Arlington. 

You state that the village of Arlington owns an aud itorium, the main 
part of which has been rented to a private party who uses it fo r showing 
motion picture shows. You further state: 

flrn December . 1938, t he Village Council entered into a written con­
tract with the Lessee to lease said build ing to him for a period of one 
year commencing January 1, 1939, with an option to continue the lease 
for another year , providing the Lessee gives 30 days notice of his in­
tention to exercise t he option before the expiration of the lease. The 
presen t Council took office in J anuary, 1939. 

"Under the terms of the lease the vil1age is forced to furni sh heat, 
light and power and the presen t Counci l has determined that the r ental 
received is not sufficient to pay the expense of operating the place." 

You ask if the former village council had authority to lease the build-
ing for a term extending beyond t he ir tel'm of office. 

r assume that there is no question but what the city council had author­
ity to lease the build ing in the first instance. Tha t is to say, that the facts 
present brought it with in the rule which a uthori zes the leas ing of municipal 
property when it is not needed for public purposes and when the lease ther e-
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of does not interfere with the public use. The case of Anderson v. City of 
Montevideo, 137 Minn. 179, seems to authorize such action by the council. 
See also McQui11in's Municipal Corporations, Second Edition, Volume 3, Sec w 

tion 1247, and cases cited. 

So far 8S I can find, our Supreme Court has never directly passed upon 
the power of a municipal body to give a lease of municipal property for a 
term extending beyond the terms of the member s of the council or govern­
ing body. 

In construing the power of municipal bodies to execute contracts and 
leases extending beyond the terms of the members constituting the body. 
the courts have made a clear distinction between the exercise of strict gov­
ernmental powers on one hand and the exercise of business or proprietary 
powers on the other. In exercising governmental powers, the authority of 
the council is limited so that no action taken by the body is binding upon 
its successors. In exercis ing business or proprietary powers, municipal 
bodies may ordinarily bind their successors in office. See McQuillin's Mu­
nicipal Corporations, Second Edition, Volume 3, Section 1356. 

So it is that contracts for public utilities, such as water supply, gas 
and electricity, are considered as r elating to the business affairs of a mu­
nicipality rather than the legislative or governmental powers, and no objec­
tion may be interposed to a contract binding the municipality beyond the 
term of office of the officers making the contract. Rock Is land v. Central 
Union Tel. Co., 132 Ill. App. 248. Higgins v. San Diego, 118 Cal. 524. 45 
Pac. 824. 50 Pac. 670. 

A case analogous to the one you present was considered in Biddeford 
v. Yates, 104 Maine 506 ; 72 AU. 335; 15 American and English Annotated 
Cases 1091 , in which it was held that a city council could give a lease to mu­
nicipal property for a term extending beyond the terms of the members of 
the council. There the court considered the leasing of municipal property as 
the exercise of a business or proprietary power of the municipality. In com­
menting on this t he court said : 

"A corporation or individual dealing in th.e letting of property might 
find it of the h ighest importance to make a lease today to take effect 
months or even years hence. They might find it equally detrimental to 
be limited in their power to thus anticipate t he future. This idea is so 
apparent as a business propos ition as to become self-evident." 

It is to be noted that the lease in that case was to take effect after the 
expiration of the terms of office of the members of the board who executed 
the lease. 

It has also been held that a city council may accept a lease from a third 
person for a city market place for a t erm not to expire until after such coun­
cil would be out of office. See Gale v. Village of Kalamazoo, 23 Mich. 344 ; 
9 American Reports 80. There the court looked upon the power of a village 
to accept a lease as the exercise of a business or proprietary power of the 
council. There the court said : 
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UThe legislative power of the village might be called into exercise, 
in order to the giving of t he proper au thorit y for the contract, but in 
entering into the contract, the village must be regarded in the light 
merely as an individual proprietor •• *." 

Some indication of how our Supreme Court might view the proposition 
you submit may be gathered from r eading the case of Ambrozich v. City of 
Eveleth, 200 Minn. 473, 274 N. W. 635. There the court held that the city 
council of Eveleth had the power to accept a t en year lease of a building 
housing a public r est r oom and city offices on the last day t hat the member s 
thereof were in office. The court said: 

jj A municipality is continuous. While t he per sonnel and member ­
ship of its council and governing board changes, the corporation con­
tinues unchanged, and a contract entered into by its council is the con­
tract of the corporation. The city council may exercise its power 
throughout its term. It can make no difference, so far as the question 
of power is concerned, whether it be exercised on the first or t he last 
day of t he term." 

Citing several cases, including Manley v. Scott, 108 Minn. 142; 121 
N. W. 628. 

The court in that case considered a lease in which the city was the 
lessee not t he lessor, as in your case, but the holding and language of t he 
court is at least persuasive as to the probable view it would take when con­
sidering a fact situation such as you present. 

On the bas is of t he foregoing, I am of t he opinion that our courts would 
hold that your village council, in giving a lease to the auditorium, would be 
exercising one of its proprietary or business powers and they, therefore, 
could properly make a lease or give an option on a lease ex tending beyond 
the term of office of the members of the council executing such contract . 

This opinion construes only the powers of t he council to execute the 
lease and option in ques tion and does not determine the vaHdity of the ex­
ercise of the power. No facts are presented upon which we may express an 
opinion in that regard. 

January 18, 1940. 

226 

EDW ARD J . DEVITT, 
Assistant Attorney General. 

469a-9 

Couneil-Authority to lease unused city building to American Legion Council 
for long term at nominal rent-Winona charter. 

City Attorney, Winona. 

From your statement of facts, it appears that the Ci ty of Winona owns 
a lot upon which is located a small fire s tation building which is no longer 
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needed for any public purpose. The local American Legion Council des ire!> 
to secure a long term Icusc of the premises at a nominal r ental. You ask 
our opinion as to the legality of such a lease. 

Your Ci ty Charter, Chapter 1, Section 1, gives the City power "of con­
tracting and being contracted with," and the power to "purchase, lease, take 
and hold such real, ....... property, " as may be required for city purposes. 
Chapter 4, Section 15, of your Charter gives the City Council authority to 
"direct the sale and conveyance of any real estate, or the sale and transf er 
of any buildings or personal property of any kind, owned by the city and 
which is no longer needed for city purposes." 

I cannot find any s pec ific authority vested in the Council to lease city 
property, but the granting of the general authority to "direct the sale and 
conveyance" of real property carries with it the lesser power to grant a 
lease. It has been held that if a municipal corporation has the power of 
acquiring property (as has yours) it al so has the power to di s pose of it. 
Wyatt v. Benson, 4 Abb. Pro (N. Y.) 182, 187. 

It further appears that the property in question is no longer needed or 
used for a public purpose ; accordingly, it may be sold or leased in the inter­
ests of the public welfare. Fusse ll , et aI., v. Forest City, 145 Ark. 375 ; 224 
S. W . 745. 

In Anderson v. Montevideo, 137 Minn. 179, the court held that where a 
city acquired a building for municipal purposes, and subsequent conditions 
obviated the necessity of its use for public purposes, it could be leased to a 
private individual for private purposes . 

The term of the lease s hould be for a Hreasonal-le t ime." and such should 
be determined by the Council in the exercise of their judgment. Long term 
leases are frowned upon by the courts except they contain a covenant author­
izing the city to termina te the lease at will when the building is needed for 
some public purpose. 

In fixing the amount of rent, the Council may consider the nature of 
the organization leasing the property, the purposes for which it is leased, 
and the extent to which the general public welfare will be advanced by vir­
tue of the occupancy of the property by the organizat ion in question. The 
fact that t he American Legion is not a profi t making organization and that 
it is a patriotic service group may well argue for a lower rental. However , 
a municipality is not authorized to give away its property or expend money 
for purposes other than corporate ones. Agnew v. Brall, 124 Ill. 312; 16 N. 
E. 230. And it has been held that if a lease of municipal property is for a 
grossly inadequate sum, reli ef will be granted to the taxpayer on the grounds 
of fraud . Perkins v. Reservoir Park Fishing & Bouting Club, 130 Ill. App. 
128. I t is the duty of the City Council to determine the amount of rent. 
Their judgment in that r espect will not be disturbed if it is apparent that 
they exercised good judgment in the light of all of the facts and circum­
stances. 

September 28, 1939. 

EDWARD J. DEV ITT, 
Assistant Attorney General. 

590-40 
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TOWN WARRANTS 

227 
Statute of limi ta tions-Proced ure where holders unknown- Liability for 

interest. 

Fillmore County Attorney. 

You refer to certain outstanding town warrants , owned by unknown 
holders, which the board now desires to pay. These warran ts have been reg­
istered, but the r egis ter does not di sclose the names of the holders. You a sk 

if there is any procedure by publication to call in these warrants so that 
interes t payments thereon may be stopped. 

We answer this : No. Our statutes prescr ibe no procedure by publica­

tion or otherwise for the stopping of interest on outs tanding town orders. 

We have held that the sta tute of limitations bars a town order s ix years 

from the time there is money available for its payment (Op. Nov. 27, 1928; 
Op. Aug. 21 , 1935; § 1071, M. M. S. '27 ) . The s tat ute of limitations begins 
to run when the right of enfol'cement accrues (Brannon v. White Lake, 95 
N. W. 284) . Absence of funds is a mutter of defense to be pleaded (Mc­
Kinney v. Great Scott, 160 Minn. 437). 

Town order s are not negotiable in the sense the holders take them free 
from defenses against the original payee. They are merely ass ignable (Kal­
man v. Grant, 167 Minn. 458; State ex r eI. v. J ohnson, 181 Minn. 511) . 

Your precise question has not been passed on by this office or our Su­
preme Court. J have not been able to find cases in other states. See 63 C. J., 
p. 185, et seq. ; 26 R. C. L. , p. 816, et seq .; 29 F ourth Dec. Dig ., Towns 50. 
In many jurisdictions such warrants do not bear interest, so the ques tion 
could not arise. 

It seems strange that a town can be compelled to pay interest on an 
outstanding warrant after there are funds available in the town treasury 
to pay the principal. The town 's obligation was to pay the sum specified 
in the warrant in the order of its registration, when money applicable comes 
into the trea sury. It does not seem likely the legi slature intended to give 
the holder of a warrant, whether known or unknown, the power to prolong 
the town's liability for interest. 

If the town should see fit to advertise it has fund s available for these 
warrants and that it will not pay interest on them after a day certain, it 
would be acting in accordance with the usual fi nancial practices , and its 
action might receive judicial sanction. However, as J have indicated, t he 
ques tion is a close one and mig ht be decided either way by a court. 

August 15, 1939. 

ROLLIN L. SMITH, 
Special Assistant A ttorney General. 

442b-9 
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SOCIAL WELFARE 
CHILDREN 

228 
Adopt ion-Consent of unma'rried minor mother-M27. § 8626. 

Director of Social Welfare. 

You inquire whether an unmarried mother who is but seventeen year s 
of age may legally give consent for the adoption of her chi1d. 

Section 8626, Mason's 1927 Minnesota Statutes, provides : 

"Except as herein provided no adoption of a minor shall be per ­
mitted without the consent of his parents, bu t the consent of a parent 
who has abandoned the child, or who cannot be found, or who is insane 
or otherwise incapacitated from giving such consent, or who has lost 
custody of the child through divorce proc;,eedings or the order of a juve­
nile court, may be dispensed with, and consent may be given by t he 
guardian, if there be one or if there be no guardian, by the state board 
of control. In case of illegitimacy the consent of the mother alone shall 
suffice. In all cases where the child is over fourteen years old his own 
consent must be had also." 

The question of whether the mother is lIotherwise incapacitated" is one 
of fact which may not be determined by the uttorney general. 

The requirement of the mother's consent is the recognition by the leg­
islature "that there is a right springing from the natural affection between 
parents and child that cannot be taken away." In r e Adoption of Xure, 197 
Minn. 234, 236, 266 N. W. 746. Consequently the purpose of the requirement 
of such consent is to protect this right of the mother, a nd it would appear 
that it is solely for this purpose for our Supreme Court has said: 

II ••• It would be error to order the adoption of the child without 
the parents' consent no mat ter how unreasonably they may withhold." 
In r e Adoption of Kure (supra). 

It is therefore my opinion that if the mother is of sufficient age and dis­
cretion to f ully realize the consequences of her consent, the fact that she is 
a minor would not incapacitate her nor r ender her consent unnecessary. 

April 11, 1940. 

KENT C. va n den BERG, 
Special Assistant Attor ney General. 

840b-2 
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229 
Delinquent-Liability of place of settlement for medical care after com· 

mitment- M27 § 3159. 

Rice County Attorney. 

You state that recently a young girl was found delinquent by the juve­
nile court of Rice County and committed to the guardianship and custody of 
the House of Good Shepherd at St. Paul, Minnesota. That it was discover ed 
that she had a severe case of venereal disease and the House of Good Shep­
herd sent her to Ancker Hospital after refusal by the University Hos pital to 
accept her. That Ancker Hospita l is now making a claim against Rice County 
for the care of the girl. You then inquire whether the Ucounty or the place 
of res idence" of this girl is liable. 

In answering your inquiry. I am assuming that the girl in question is 
a poor person within the meaning of Section 3169, Mason's Minnesota Stat­
utes 1927, and a lso that your county is operating under the township system. 
It is my opin ion that the township of the gil'l's legal settlement is liable fo r 
the cost of her treatment. The commitment by the juvenile court docs not 
change the financial res pons ib ili ty of the place of the g irl's settlement. 

March 20, 1940. 

230 

KENT C. van den BERG, 
Special Ass istant Attorney General. 

840a-5 

Dependent-Aid-Appropriations-Budgeting a nd a llotment- Liability of 
counties and state-Effect of increase in federal funds- M38, §§ 8688-
3 to 8688-26; L39, C367. 

Director of Social Welfare. 

Concer ning the payment of aid to dependent children. 

1. You say it is estimated that the appropriation made by the legisla­
ture for aid to dependent children by Laws 1939, Chapter 367 ($1,200,000 for 
year ending June 1, 1940, and $900,000 for year ending June 1, 1941), wi1l 
be ins ufficient to pay the state's share of such aid for the next biennial period 
a t the present cost level of the program, and you inquire which of the fo l­
lowing courses of action s hould be pursued : 

(a) To pay the state's full share of the costs on the scale of aid now 
in force as long as the money lasts, facing the practical cer tainty that the 
amount appropriated for the fiscal year ending June 30, 1940, would be ex­
hausted before the end of the year; 

(b) To divide the available appropriation for state a id for the fi scal 
year ending June 30, 1940, into twelve equal parts, one part for each month 
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of the year, and distribute the monthly allotments among the counties pro­
portionately according to their expenditures for aid to dependent children; 

(c) To require all county agencies to hold up for investigation aU new 
applications coming in during the next five or six months, thereby postpon­
ing the time when payments will begin on such applications and effecting a 
sufficient saving to bring the total payments within the available funds. 

Aid to dependent children is provided under Laws 1937, Chapter 438 
(Mason's 1938 Supplement, Sections 8688-3 to 8688-26). known as the 1937 
Aid to Dependent Children Act, or, for convenience, as the ADC Act. 

Under sections 6 to 9 of the act (Mason's 1938 Supplement, Sections 
8688-7 to 8688-11) the amount of assistance granted in each case is deter­
mined by the county agency (county welfare board) subject to review by the 
state agency (director of socia l welfare as successor to the state board of 
control) , and subject to appeal from the state agency to the courts. 

Section 12 of the act (Mason's 1938 Supplement, Section 8688-14) im­
poses on the county board of each county the duty to appropriate annually 
and from time to time such sums as may be needed to carry out the provi­
sions of the act. This is considered to be a mandatory provision. Of course 
there is a limit to the financial capacity of a county. Many counties of the 
state have already r eached that limit, and are in severe financial distress . 
However, the law requires them to finance the provisions for aid to depen­
dent children to the extent of t heir ability. 

Under section 13 of the act (Mason's 1938 Supplement, Section 8688-
16), the county must pay to each recipient in the first ins tance the amount 
of aid allowed. The county may then apply for reimbursement from state 
and federal funds to the extent of two-thirds of the cost. Under the present 
law the final outcome is that the county..bears one-third of the expense, the 
state one-third, and the federal government one-third, in the cases entitled 
t o' federal aid. As to other cases coming under the s tate law but not under 
the federal law, the county bears one-third and the state two-thirds. This 
is on the assumption that state and federal aids are paid in full. 

You state that there is a bill pending in congress to increase the share 
payable by the federal government to one-half in the federal aid cases. If 
this bill should pass it would relieve the difficulty. However, we cannot 
assume that it will pass, so we must proceed to deal with the situation as it 
now stands. 

Under section 14 of the ADC Act (Mason's 1938 Supplement, Section 
8688-16), payments of f edera l and state aid are made to the counties monthly 
in advance upon estimates submitted by the county agencies to the state 
agency. Adjustments of over-estimates or under-estimates are made in the suc­
ceeding month. As a r esult of this practice, county agencies may adjust their 
allowances of aid more or less according to the amount of state and federal 
aid which they r eceive. No doubt this is a commendable practice. It goes 
without saying that all public agencies ought to limit their expenditures or 
commitments to available funds. However , s trictly as a matter of law, the 
I'!ounty agencies would not be authorized to limit their grants of aid merely 
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because the fed eral and state money received in any particular month hap­
pened to fall below their current needs. The primary duty of providing suf­
fici ent funds is imposed upon the county boards, r egardless of the amount of 
reimbursement received from the s tate or the federal government. 

It appears that under present f ederal acts and r egulations, the amount 
of f ederal aid is measured by t he total amount paid by the counties and the 
state t ogether. It is not necessary that the s tate's contribution should equal 
that of the counties. Hence, if the counties should pay the full cos t of aid to 
dependent children in the first instance , a s the law r equires them t o do, there 
would be no loss of f ederal aid merely because the state' appropria tion for 
r eimbursement happened to fall somewhat short of the full amount author­
ized by the ADC Act. T he counties would s im ply have to absorb the defi­
ciency. Whether this would affect t he actual total burden upon the taxpayers 
of a particula r county or not would depend on the relation between state and 
county tax revenues produced in the county. Taking the state as a whole, 
it would make no difference, s ince all the money paid by the st ate and the 
counties together must come from taxpayers within the s tate. 

It must be rell1embered that the provis ions of the ADC Aet calling for 
payment of a certain share of the costs by the state do not in themselves 
make an appropriation of money. Every state activi ty is necessarily limited 
by t he appropriations which arc made t herefor . Section 9 of Article 9 of 
the state constitution prohibits payment of money from the s tate treasury 
except in pursuance of an appropriation by law. The new reorganization act, 
Laws 1939, Chapter 431, Article II, section 16 (b) prohibits the making of 
any payment or the incurring of a ny obligation against any appropriation 
unless there is a sufficient unencumbered balance to meet the same. The 
r esult is that if the specific appropriation made by the legislature for state 
aid to dependent children for any fi scal year should be exhausted, payments 
of state aid would have to stop until further fund s were made available. 

However , that would not of itself requ ire or authorize the stoppage or 
reduction of payments by the counties. All county boards ar e expressly 
authorized and required to appropriate all the funds needed from time to 
time, and the only restriction upon them would be the legal or practical 
limits upon the capac ity of t he counties to raise funds by taxation. 

An irnportnnt consideration in this connect ion is that taxes must be 
levied annually. While the county boards are required by the ADC Act to 
make whatever appropriations are needed from time to time, they cannot 
make such appr opriations beyond the amount for which taxes have been 
levied. The county boards of the state generally will proceed to make their 
next annual t ax levics at their regular meetings on July 10, 1939. However, 
the proceeds of these levies will not begin to come in until the spr ing of 
1940, although they may be anticipated to some ex tent within the es tablished 
rules. F or the most part, payments of aid by the counties for the next s ix 
months or more must be made from the l>roceeds of taxes lcvied a year ago, 
so f ar as still available, plus amounts received f rom federal and state aid. 

While the ADC Act requires the counties to pay the full cost in the 
first instance, the county boards presumably do not actually levy a sufficient 
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amount of taxes for that purpose. Their practice, as we understand it, is to 
estimate their total needs for the coming year, deduct what they expect to 
get from state and f ederal aid, and levy taxes enough to make up the dif­
ference. 

If the counties of t he state arc financially ab le to absorb the deficiency 
which is in prospect for the coming fi scal year as a result of the insufficiency 
of t he s tate appropriation, the solution of the problem is apparent-simply 
inform the county boards of the estimated alIJount of state and federal aid 
which will be available to them, and advise them to levy taxes sufficient to 
produce what will be needed in addition thereto to pay the full cost of aid t o 
dependent children under the law. In the present s itua tion , disregarding the 
possibility that congress may increase the federal aid or that f unds may 
be provided from some other source, we see no escape from submitting that 
proposition to the county boards . 

At the same time the county agencies should be admonished to admin­
ister the law with strict economy so as to keep the cost within the funds 
available. They should understand that t he primary res ponsibility for ad­
m inistration of the law rests upon them, not upon the s tate agency, and that 
t he aggregate cost of the program depends a lmost entirely on the degree of 
efficiency and economy practiced by the county agencies in handling indi­
vidual cases. 

Referring to the t hree alternat ive methods of hand ling state funds 
which you submit for consideration , we do not believe that method (c), in­
volving an arbitrary pos tponement of action on new applications for several 
months, would be lawful. Section 7 of the ADC Act (Mason's 1938 Supple­
ment, Section 8688-9) r equires the county agency to act upon every appli­
cation for assistance within a reasonable t ime. Section 9 (Mason's 1938 Sup­
plement, Section 8688-1 1) author izes appeals to the state agency in case of 
unreasonable delay. The spiri t of the act enjoins promptness upon a ll author­
ities charged with its administration. The law does not specify what is a 
r easoanble time for acting upon an application, nor do we assume to give 
an express definition. However , it must be conceded t hat an arbitrary delay 
of several months would be enti rely unreasonable. Therefore method (c) is 
ruled out of consideration. 

As between method (a) (paying state aid in iull as long as the money 
lasts) and method (b) (spreading t he appropriation equally over the twelve 
months of the fi scal year), it is imposs ible to answer positively that one plan 
or t he other s hould be adopted. Proper distribution of the money depends 
on both legal and practical considerations. 

From the legal standpoint, the counties might insist that under the 
ADC Act they are entitled to have their claims paid in full as long as the 
money lasts. On the other hand, r egard must be had to the provis ions of the 
reorganization act, Laws 1930, Chapter 431, Article II , section 16, r equiring 
periodical allotment and budgeting of fund s with a view to probable further 
needs from time to time during the period covered by the appropriation so 
as to prevent a deficit. The latter act, together with the limita tions neces­
sarily imposed by the amount of money actually appr opriated, must be con-
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strued as controlling over t he provis ions of the ADC Act, so far as there is 
any conflict. 

From the practica l standpoint, it must be kept in mind that there is a 
large volume of pending cases in which aid has a lready been a llowed. The 
county agencies have made these allowances and the county boards have 
made their previous tax levies and appropriations on the assumption that 
the state and federal aid would he paid in full . A sudden r eduction in the 
rate of payment of state aid would doubtless necessitate curta ilment of pay­
ments in needy CBses, and might a lso entail loss of federal aid so far as the 
counties were not able to meet the allowances in full . 

On the whole. it seems advisable to adopt a plan of allotment of the 
state appropriation for the coming fi scal year which combines to some extent 
both methods (8) and (b), that is, to make the a llotment f or the first quar­
ter, beginning July 1, 1939, sufficient to pay the state a id in full only for 
such time as may be absolutely necessary to enab le the county agencies 
to make proper a djustments and at the same time avoid loss of f ederal aid, 
then level off on a lower scale for the remainder of the fi scal ycar so as to 
make the appropriat ion last until the end of t he year. It is not necessary 
that allotments be equal f or a ll the months of the year. Changes in condi­
tions which are likely to occur from time to time may be taken into con­
siderat ion, so f a r as they can be anticipated. H owever, the appropriation 
must be spread in such a way as to meet t he r equirements of the ent ire fi scal 
year, so far as practicable. 

Of course it is not the province of th is office to determine the details of 
budgets or allotments . We s imply advise t ha t the plan above suggested 
seems to meet the requirements of the situation and t hat it wi ll he in com~ 
pliance with the Jaw. Working out of the finan cial details rests with you as 
director, subject to the approval of the commiss ioner of administration. 

W e note that in the appropriation act in question, Laws 1939, Chapter 
367, section 3, the legislature appropriated f or aid to dependent children 
$1,200,000 for the fi scal year ending June 30, 1940, and $900,000 for the fi scal 
year ending June 30, 1941. Section 8 of the same act provides that the 
budgetar y control as provided in the r eorganization act of Sess ion Laws 
1939 s hall not extend to nor apply to any appropriations herein made avail­
able for the fi scal year ending June 30, 1941. It follows that with respect to 
the budgeting and allotment of fund s the foregoing observations do not 
apply to the appropriation made for the latter year, but t hey are app licable 
in other r espects. The lifting of the budgetary res trictions from the appro­
priation for the second year of the biennial period does not affect the appro­
priation for the first year , nor does it authorize t he r elaxation of any of the 
restrictions or r equirements applicable to the firs t year's appropriation, as 
her ein se t forth. 

2. No immediate question is presented as to the use of the appropria­
tion for the second year of the bien nium. However, t he program of aid to 
dependent children is a continuing one, and it is theref ore advisable to an­
ticipate and provide for future needs as far as poss ible. From the fact that 
the appropriation f or the second year of t he biennium is much less than for 
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the first year and is exempt from the budgetary restrictions of the reorgani ­
zation act, it may be inferred that the 1939 legislature had in mind that the 
next legislature, which will meet in 1941, six months before the expiration 
of the fi scal biennium, would have an opportunity to make a deficiency appro­
priation to carry through to the end of the period. However, it is impossible 
to foresee what the next legislature will do . W e do not intend at this time 
to suggest how the appropriation for the second year should be handled, but 
we think that in order to be safe the state and county authorities concerned 
should assume that the $900,000 appropriated for the second year was in­
tended to last until sometime after the opening of the 1941 session of the 
legislature and that it should be conserved and used accordingly. 

At any rate, expenditures and commitments of state funds for the first 
year of the biennium must be kept within the constitutional and s tatutory 
limitations hereinbefore discussed and may not be increased because of the 
less rigid restrictions which will prevail during the following year or because 
of the prospect of a deficiency appropriation by the succeeding legislature. 

3. You inquire wpether, in case the federal law should be amended 
so as to increase the share contributed by the government, the share now 
borne by the counties could be reduced below the one-third prescribed by 
the ADC Act. This question is answered in the negative. As already pointed 
out, the counties are required to pay the entire cost in the first instance. 
They may be r e imbursed from state and f ederal fund s, if avai lable, up to a 
maximum of two-thirds of the cost but no more. To increase the present 
maximum would require furth er action by the legislature. Of course, all 
federal funds received for the purpose of aid to dependent children must he 
expended for that purpose. I t is so provided in the ADC Act, section 16 
(Mason's 1938 Supplement, Section 8688-20) . Such fed eral funds are ex­
empt from the annual lapsing provisions of the state reorganization act 
(Laws 1939, Chapter 431, Article If , section 17) . However, as the s tate law 
now stands, if the federal contribution should be increased above the amount 
which, together with the sta te contribution, would be nceded to cover the 
maximum reimbursement of two-thirds now uuthorized for t he counties, it 
would merely r educe accordingly the amount which the state would have to 
pay. 

June 28, 1939. 

231 

CHESTER S. WILSON, 
Deputy Attorney General. 

640a 

Dependent-Continued absence from home-M40, §§ 8688-3 (c), L39, C195. 

Benton County Attorney. 

You state that a Mrs . J. , a native of Kentucky, was married in 1918 
and lived with her husband in said state until July 13, 1928. On that date 
her hus band took his truck and went to the city looking for work. He has 
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not been seen s ince and no trace of him has been found. Mrs. J . moved to 
your county in March, 1930, worked at private employm ent until 1936 when 
she was assigned work on a WPA Sewing Project which has now terminated. 
You inquire whether or not her children are eligible to r eceive aid as depen­
dent children. 

It is our opinion that this woman is entitled to r eceive aid for her depen­
dent children. Vve assume that such children come within the provisions of 
Section 8688-3 (e). Mason's 1938 Supplement, which was amended s lightly 
by Chapter 195, Laws of 1939, so that it now reads as follows: 

<I 'Dependent Child' as used in thi s act means a child under the age 
of 18 years who, if school facilities are available is regularly attending 
school, if physically able and above the minimum school age, or who is 
under compulsory school age, or who is phys ically unable to attend 
school, or who is over compulsory school age, but through phys ical or 
mental disability is unable to be employed, or who is over compulsory 
school age and unemployed, but where further schooling is inadvisable 
in the opinion of the county agency and his unemployment is without 
fault on his part, and who is found to be deprived of parental support 
or care by reason of the death, continued absence from the home, or 
phys ical or mental incapaci ty of a parent, and whose relatives, liable 
under the law for his support, are not able to provide, without public 
assistance, adequate care a nd support of such child, and who is living 
with his mother, stepmother, grandmother , s ister, stepsister, aunt or in 
a place of residence maintained by one or more of such re latives as his 
or their home." 

We base our opinion on the fact that the husband has not been heard 
from for over 7 years and assume that the requirements regarding a search 
for him as set up by the State Agency, have been complied with. As stated 
in Sherman v. Minnesota Mutual Life Insurance Co., 191 Minn . at page 611: 

" In this state there is a common law presumption that a person no 
longer lives who has disappeared and has not been heard from for a 
period of seven years." 

The State Agency has followed this theory for quite some time. 

Section 8688-3 (d), Mason's 1938 Supplement, wns also amended by 
Chapter 195, Laws of 1939, which now reads as follows : 

II 'Continued absence from the home' as used in this act means the 
absence from the home of the parent, whether or not entitled to the cus­
tody of the child, by reason of being an inmate of a penal institution 
under a sen tence which will not t erminate within three months after the 
date of application f or assistance under this act, or a fugitive after 
escape therefrom, or absence from the home by the parent for a period 
of at least three months continuous duration together with failure on 
the part of the absent parent to support the child, provided that reason­
able efforts have been made to secure support for such child from the 
defaulting parent, and, if such child shall have been abandoned in this 
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state, that a warrant for arrest shall have been issued for such aban­
donment." 

You will note that the prOVIS ion " continuous absence from the home" has 
been changed and now includes "by r enson of absence from the home by the 
parent for a period of at leas t thnc months' continuous durat ion together 
with failure on the part of the absent parent to support the child , provided 
that reasonable efforts have been made to secure support for such children 
from the dcfaulting parent." 

The 1937 Law, Section 8688-3, Mason 's 1938 Supplement, r equired a 
complaint and warrant charging abandonment be issued as n prerequisite to 
receiving this aid in the case of an absence from home and a failure to sup­
port for a three months period. In some instances it was impossible for 
county attorneys to issue such complaints although an absence and a failure 
to support for such a period exis ted. Because no complaint could be issued 
- no aid could be given. By Chapter 195, Laws 1939, this s ituation was rem­
edied so that now, where the three months absence and failure to support 
takes place, aid can be given even though it is impossible to issue a crimi­
nal complaint cha rg ing abandonment. 

\Ve do not advocate a change from the policy of issuing a criminal war­
rant where proper facts appear to justify a criminal action against the 
abandoning spouse, but as in this case, where such a complaint cannot issue, 
this woman's ch ildren are not now deprived of aid under t his 1939 law. 
In other words, your question can be answered affirmatively under either the 
presumption of death theory, or Chapter 195, Laws of 1939. 

HAYES DANSINGBURG, 

April 21, 1939. 

232 
Dependent-Residence-M38, § 8688-6a. 

Mower County Attorney. 

You state : 

Assistant A ttorney General. 
840a-6 

"On February 1, 1938, a family, husband and wife and minor chil­
dren, who had res ided in Freeborn County, Minnesota, for some two or 
three years, moved t o a farm in Mower County and resided thereon for 
a period of eight months until October I , 1938. The famil y then moved 
to Fillmore County and res ided there for a period of two months approx­
imately. Upon applying for relief they were returned to Freeborn 
County where they have since res ided. The husband died in February, 
1938, in Freeborn County." 

and then call our attention to the seeming incons ist ency of the payment of 
aid by two counties and ask: 



SOCIAL WELFARE 297 

"Would the fact that the parents continued their r es idence in Free­
born County for poor r elief purposes, * •• affect the construction of 
the act?" 

In my opinion, this fact does not affect the construction of the aid to 
dependent children law. The poor rel ief statutes are separate and indepen­
dent from the statutes providing for aid to dependent children and the 
r equirements for res idence under the poor r elief law are qu ite different from 
those for aid to dependent children. 

Under the provis ions of section 8688-13, Mason's 1938 Supplement Min­
nesota Sta tu tes, Mower Coun ty is obligated to pay the aid to dependent chil ­
dren until t he children have lived for one year in Freeborn County. 

July 12, 1939. 

233 

KENT C. van den BERG, 
Specia l Assis tant Attorney General. 

840a-6 

Illegitimate child-Feebleminded mothcr- M27, §§ 8580, 858 t , 3161. 

Kanabec County Attorney. 

You ask our opinion on the legal settlement for poor relief purposes un­
der the following facts: 

UA" was committed as a feeble-minded per son to the guardianship of the 
Sta te Board of Control on December 13, 1932, as a res ident of you r county. 
She left your county then having an illegitimate daughter therein, and was 
married. Such marriage was not void under Section 8580, Mason's Minne­
sota Statutes, but was voidable under Section 8581. She lived with her hus­
band in "Y" county for about three yea rs and then secured a divorce from 
him. She was given a id by the coun t y of uY," who was unaware of her 
previous commitment as a f eeble-minded person. She was married Novem­
ber 21, 1934, and divorced in 1937, living with her husband in Hy" county 
during said period. 

Section 3161, Mason's Minnesotn. Statutes 1927, did not exclude the time 
in which a poor person was unde r commitment as a feeble-minded person in 
det ermining legal se ttlement, but was so changed by an amendment of Chap­
ter 68, Special Session of 1935. Even without the amendment, th is office has 
repeatedly held that such feeble-minded person was incapable of changing 
the legal se ttlement and that it r emained the same as at the time of com­
mitment, with cer tain exceptions. A f ormer opinion of this office, dated May 
16, 1938, poin ts out that two District Court decis ions held that the settlement 
of a minor chi ld fo llowed a settlement of the pa rents, even though such 
child was under guardianship of the State Board of Control. W e think it 
is equally true that the wife's place of legal se ttlement must follow that of 
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her ' husband, and that "A," by her marriage and by living in the county of 
"Y" for about three years, gained a new legal settlement in the county 
of "Yo" 

The legal settlement of the iI1egitimate daughter, who came into the 
county of uY" and lived with her mother during the said period of three 
years, followed that of her mother and she has, therefore, also gained a legal 
settlement in county of fly." 

September 22, 1939. 

234 

M. TEDD EVANS, 
Assistant Attorney General. 

679k 

Settlement-Minors-Same as parents. 

Cottonwood County Attorney. 

You s tate that your county has the township system of poor relief, and 
that "A" was a minor living with his parents in "X" township. in 1934 when 
the fami1y moved to the village of "J," but lived in home furnished by "X" 
township. That "A" although now of age continued to live with his parents 
in the village of "Y," but in a house furnished and rent paid for by 4lX" town­
ship. 

You are correct in your statement that his legal settlement was the same 
as his parents during the time that he was a minor , which was in fiX" town­
ship. Apparently he has done nothing to change that s ituation or estab­
lish a different res idence. However, we cannot pass on questions of fact, 
and can only say that "A" is in the same position as any other person and 
that the time in which he was receiving aid directly or indirectly from lOX" 
township, is excluded from tbe time he must necessarily reside in the vil­
lage of l'J" in order to establish a new legal settlement t here. 

September 14, 1939. 

235 

M. TEDD EVANS, 
Assistant A ttorney General. 

337d-4 

Settlement- Minors-\Vhere mother is living apart from father-M3S, 
§ 3161. 

City Attorney. F ergus Falls . 

You say that about five years ago, a ;woman married a mentally incom­
petent man, who was, shortly after the marriage ceremony, committed as 
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insane to the State hospital, where he has been since; t hat at the time she 
had two illegitimate children, of neither of which he was t he fa t her; that she 
and her two children went to North Dakota, where she has been for five 
years. 

You ask our opinion on the following: 

(l) as to lega l s tatus of this woman and of the two children as 
far as settlement is concer ned; 

(2) as to legal settlement of illeg itimate children of a womnn f ol-
lows the legal settlement of t he wife or of the husband; .. 

(3) as to legal se ttlement of a wife who has voluntar ily deser t ed her 
husband f or a period of five years follow s that of the husband ; 

(4) us to legal settlement of the illegitimate children follows the 
legal settlement of the mother , which in turn would grow out of the lega l 
settlement of the husband. 

Section 3161, Mason's 1938 Supplement (C. 102 a nd C. 138, L. 1937), so 
far as here material, reads as follows : 

u ••• Ever y minor not emancipated and settled in his own right 
shall have the same se ttlement as the parent with whom he has resided. 
• • • 

A settlement in t his state shaH be terminated and lost by: 

1. Acquiring 11 new one in another stat e. 

2. By voluntary and uninterrupted absence from this state for a 
period of one yea r with intent to aba ndon his res idence in the state 
of Minnesota." 

Section 2501 of Compiled laws of North Dakota for 1913, so far as here 
material, r eads as follows : 

"Illegit imate children shall follow a nd have the res idence of their 
mother at t he time of their birth .• • • Each minor whose parents, and 
each married woman who has no res idence in this s tate, who shall have 
resided one year continuously in any county in this state, shall thereby 
gain a residence in such county. Every person who has resided one 
year continuous ly in thc s ta te, but not in anyone county, shall have a 
settlement in the county in which he has longest res ided within such 
year." 

In our opUlIon, a person by voluntarily leaving the state and uninter­
rupted absence therefrom for a per iod of more than one year is presumed 
to have abandoned her legal settlement therein for poor relief purposes and 
to have acquired a new legal settlement elsewhere regard less of her inten­
tion wi th respect to settlement. The legal settlement of the unema ncipated 
minor follows that of her mother, wherever her settlement may be. She was 
legally justified in deserting her husband, in view of the circumstances under 
which the marriage occurred, as this did not meet with the purpose contem-
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plated by our marital ins titutions. Whether that would be considered wilful 
in case of divorce is a question of fact. 

We are not aware of a law under which a pauper can be forcibly de­
ported from one state to another. This must take place by mutual arrange­
ment between the welfare boards of t he res pective states . 

F ebruary 17, 1939. 

236 
Settlement-Orphan- L39, C39S. 

Divis ion of Social Welfare. 

You state the fo llowing facts : 

VICTOR H. GRAN, 
Assistant Attorney Genera1. 

339d-4 

uA , born F ebruary 18, 1930, was placed by his father, B, in the home 

of C in Butler Township. Otter Tail County, on November 1, 1932, and 
he lived from t hat dale in t he home of C unti l December 9, 1938, when he 
was placed in the Children's Home Society for temporary care. 

lOB, the father of said child, died in Minneapolis on April 9, 1933. 
The mother of said child , D, died in March, 1930. 

<lC lived in Butlcr Towns hip, Otter Tuil County from and before 

November 1, H)32, until October , 1937, when C moved and res ided as fol­
lows : In Wisconsin, October, 1937, to March, 1938; in Matawan, Min­
nesota, March, 1938, to May, 1938; in Minneapolis, May, 1938, to Augus t, 

1938; in St. Paul Aug us t, 1938, to date." 

We are of the opinion that this orpha n child has a legal settlement for 
poor r elief purposes in Butler Township, Otter Tail County, Minnesota. 
Whether the boy is treated as a f oster child, with his legal settlement follow­
ing that of C, or whether he is treated as a separate individual with no fam­
ily connections, sa id township is the only place in which he has lived long 
enough to establis h a legal scttlement. He could not obtain a legal settle­
ment in Ramsey County, where he has res ided since Aug ust, 1938, in less 
than two years because of the provis ions of Chapter 398, Laws 1939, which 
became effective on April 23, 1939. 

October 30, 1939. 

M. TEDD EVANS, 
Assistant Attorney General. 

3390-2 
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237 
Settlement-Relief-Aid from fore ign county tolls two year period-M40, 

§ 3161, L39, C398. 

Director of Social Welfare. 

You state that in the latter part of 1935 "X" with his three children, 
"A," fiB" and He," r emoved from McHenry County. North Dakota, to Scott 
County. Minnesota. Child lie" was placed in a home in Ramsey County; 
apparently HAil and fiB" r emained with their fath er in Scott County. From 
January, 1936, until October I, 1938, McHenry Count y sent to "X" fifteen 
dollars in grocery orders each month for the support of the family. Mc­
Henry County, contending that the family has now u legal settlement in 
Minnesota, has di scontinued the relief payments. You inquire as to the legal 
settlement of "X" and his three minor children. 

In my opinion "X" and his famil y have not acquit'cd a lcgal settlement 
in Scott County nor any county of the s tate of Minnesota for the purposes 
of poor relief . Thoug h Section 3161 , Mason's Minnesota Statutes 1927, as 
amended by Chapter 398, Laws 1939, provides that a per son who has resided 
in any county of the s ta te for two years continuous ly shall have a settlement 
therein. The said section also provides that the two yenr period shall be 
tolled u • • • each month during which he has r eceived relief from the poor 
fund of any county or municipality or from fund s s upplied by the state of 
Minnesota or the United Sta tes or any depa rtment thereof •• • . " 

The fact that under the North Dakota law, as in terpreted by the North 
Dakota agency, said fiX " and family have lost their settlement in North Da­
kota, in my opinion, does not affect this ruling . Here "X" is seeking a bene­
fit and privilege created by virtue of the Minnesota statutes. Consequently 
he must satisfy the prerequisites of those s tatutes, interpreted in the light 
of their language without r egard to the statutory provis ions of North Da­
kota. I know of no rule of conflict of laws 01' of comity between s tates which 
would permit a modification of the legis lative intent as ex pressed in the 
Minnesota statutes so as t o more equita bly conform to t he Nor t h Dakota law, 
as interpreted by their agencies. 

July 19, 1939. 

238 

KENT C. van den BERG, 
Special Assis ta nt At torney General. 

8400-10 

Sett lement-Removal-From one county to another while receiving a id for 
dependent children from first county- M38, § 8688-13; L39, CC 195, 398. 

Sherburne County Attorney. 

You inquire: 
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"A family res iding in County A was granted ADC by County A. 
The family moved Irom County A to County B and will have resided 
in County Bone yenr on the firs t of July, 1939. In the interim, County 

A has been regularly g ranting ADC allowance. The particular question 
raised is ; does the granting and payment of ADC by County A consti­
tute such f orm of -public r elief as to prevent the acquiring of a residence 
in County B f or such form of r elief?" 

Chapter 398, Laws of 1939, provides among other things that Section 
3161 of the i938 Supplement to Mason's Minnesota Statutes of 1927, shall 
be amended so as to r ead as follows: 

HEvery person, except those hereinafter mentioned, who has r e­
s ided two years continuously in any county, shall be deemed to have a 
settlement therein, • • •. Every person who has resided two years 
continuously in the state, but not in anyone county, shall have a settle­
ment in the county in which he has longest r es ided within such two 
years, • • •. The time during which a person has received old age 
ass istance or aid to dependent children, • • • and the time during the 
pendency of any suit to determine his legal poor settlement, • • • 
and each month during which he has r eceived relief from the poor fund 
or any county or municipality or from funds supplied by the State of 
Minnesota or the United States or any department or departments 
thereof, except a r ecipien t of assistance under the aid to the blind act, 
supplied as direct r elief or in providing work on a r elief bas is and in lieu 
of direct r elief, shall be excluded in determining the time of r es idence 
hereunder, except that a ward of the state public school shall have the 
legal settlement of the family with whom he has resided for two or 
more years under a written contract with the state public school pro­
viding for his care, educat ion and treatment as a member of such fam­
ily . ••• " 

Under this provision, which is part of the general provisions for poor 
relief in Chapter 15 of Mason's Statutes of 1927, the family would be dis­
qualified in acquiring a settlement in County flB" so long as they receive the 
aid for dependent children. This, however , applies only to the acquisition 
of settlement for purposes of the kinds of reHef provided for by said Chap­
ter 15, that is, poor r elief e ither under the county or town sys tem. In my 
opinion it does not affect acquisition of residence for the purpose of aid to 
dependent children, which is governed by the express provisions of Mason's 
Minnesota Supplement 1938, Section 8688-6, as amended by Chapter 195, 
Laws of 1939, nnd Section 8688-13 of the 1938 Supplement, under which one 
year's r es idence in a county is necessary f or acquis ition of r es idence for the 
purpose of aid to dependent children, and no suspension occurs by r eason 
of continued payment of aid by the county of previous r es idence. Conse­
quently, it is my opinion that in your case payment of aid by County "A" 
is no bar to the acquisition of r esidence in County "B" f or similar aid. 

July 12, 1939. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

840a-6 
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OLD AGE ASSISTANCE 

239 
Aid-Granted to counties under L. Ex. S. '37, C. 55. and L. '39, C. 367, § 4, 

based upon a nticipated tax delinquencies, s hould be adjusted when 
actual tax delinquencies are known-If county in good faith levied an 
amount which, jf collected, would have been s ufficient to pay OAA 
according to reasonable es timates available at the time, L. Ex. S. '37. 
C. 55, § 3, will be satisfied. 

Director of Socia l W elfa r e. 

You inquire : 

"Is it possible and proper to r econcile the payments actually made 
f or dis tressed county aid with figures now available which show the 
true difference between a county's collection f or old age ass istance 
purposes and the payments made under that program; and at this time 
to adjust the difference between t he pas t amoun t pa id as distressed 
county aid and the amount which sh ould have been paid 7" 

Laws Extra Session 1935, Chapter 95, Section 34, provided for a m ethod 
of a iding certai n distressed counties f or the fisca l year ending June, 1937. 
This was extended and supplemented by Laws 1937, Chapter 304; Laws Ex­
tra Session 1937, Chapter 55; Laws 1939, Chapter 367, Section 4. 

The manifest legislative object expressed in these laws is to r eimburse 
certain counties to the extent that their r evenues because of tax delin­
quencies are inadequate to meet the financia l obligation imposed upon the 
county by the old age ass istance act. The legislature al so provided tha t 
the county need not wa it until the actual tax delinquencies could be ascer ­
tained, but might make application and r eceive supplemental aid on the 
bas is of an ticipated delinquencies. However , this did not change the legis­
lative object ; the primary intent was to supplement the old age a ss istance 
fund to the extent that it was deficient because of tax delinquencies (Laws 
Extra Session 1937, Chapter 55, Section 3). 

It is, therefore, my opinion that as the amount of actual tax delin­
quencies become known adjustments should be made. It must , h owever, be 
noted that there is a limitation upon the extent to which the adjustment 
can be made in counties in which the estimated tax delinquencies were less 
than the actual tax delinquencies. This limitation arises because of the 
$260,000.00 annual m aximum provided in Laws E xtra Session 1937, Chap­
ter 55, Section 2, and in Laws 1939, Chapter 67, Section 4, and is di scussed 
in an opinion sent to you on November 29, 1939. 

You also inquire: 

"If a county has in good faith levied an amount which if collected 
would have been sufficient to pay old age assistance according to the 
best and most r easonable estimate available at the time of making the 
levy. has that county fulfilled the appropriate r equirement of the above 
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cited Section 3; and may distressed county aid be paid the county 
assuming other r equirements are met?/I 

Laws Extra Sess ion 1937, Chapter 55, Section 3, provides, among other 
things, that the distressed county shaH certify that: 

..... there was levied an amount of money. which, if collected, 
would have been sufficient to pay old age assistance therein. • • • .. 

A t the time the tax levy is made out, there is no way of determining 
the amount necessary to insure a levy sufficient to meet the demands for 
old age assistance except on the basis of anticipated claims for old age 
assistance. It is, therefore, my opinion that if a county has in good faith 
levied an amount which, on the basis of reasonable estimates then avail­
able would be sufficient to pay the county's share of the old age ass istance 
grants, their certification to those facts will satisfy the above quoted por­
tion of Chapter 55. 

November 14, 1940. 

240 

KENT C. van den BERG, 
~pecial Assistant Attorney General. 

52Iw 

Claims-Against the estate of deceased rccipient-M40, §§ 974-17, 3199-14, 
3199-26. 

Director of Social Welfare. 

You state: 

4'In one county recently the county agency filed a claim agains t 
the estate of a deceased old age assistance recipient for the recovery 
of old age assistance paid. The only property against which the claim 
could lie was a piece of land for which the administrator was accepting 
the best offer of $800 payable in annual installments of $100 each. 
Other claims filed against the estate were cons iderably in excess of the 
tota l value of the property. The person with the largest claim offered 
other holders of claims 75 cents on the dollar, he to wait the eight 
years and collect the $800 on the contract. It was t he opinion of the 
county attorney that this was the best settl ement the county could 
make for its claim of old age assistance. 

" In another county claim for old age assistance paid a deceased 
recipient was filed in probate court. The inventory of the estate lists 
a homestead and a contract for deed on which the balance due is $1,300 
payable in installments of $100 annually, plus inter est. The county 
welfare board's claim for old age assistance paid the deceased recipient 
amounts to $900. The attorney in the case to expedite clos ing of the 
estate has offered $400 immediately in settlement of the $900 claim," 
You ask: 
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"Docs a county welfare board have the authority in its discretion 
to compromise its claim against the estate of a deceased old age assis­
tance recipient for the amount of assistance paid him, if it appears 
in the bes t judgment of the county agency and its attorney. who is 
t he county attorney. that t he compromise settlement will realize a s 
great a part of the claim as can be reasonably expected under the cir­
cumstances of an individual instance? " 

Your problem appears to be two-fold : (1) whether a county welfare 
board has the legal capacity to compromise claims in a proper case; (2) 
assuming the general capacity to compromise claims, whether a compro­
mise and settlement would be justified in the illustrative fact situation set 
forth in your letter. 

The legal capacity of a county welfare board to compromise claims: 

It has been held that a grant of power to sue and be sued carries with 
it the power to compr omise and settle claims. In Oakman v. City of Eve­
le th (1925), 163 Minn. 100, 203 N. W. 514, the Court s tates at page 102 
of the opinion: 

lilt would be a reflection upon justice to say that a city could sue 
and be sued, but t hat it must always carr y the litigation to final judg­
ment. The power to compromise grows out of and is incident to the 
power to sue and be sued. This power embraces the power to finish 
litigation, decide how far it shall be carried, and when and in what 
manner it may end." 

This principle has been applied to actions by county governments. 
Washburn County v. Thompson, 99 Wis. 585, 75 N. W. 309. 

Section 974-17, Mason's 1938 Supplement to Mason's Minnesota Stat ­
utes 1927, as amended by Chapter 407, Laws ]939, charges the county wel­
fare board with the duty to administer all forms of public relief and pub­
lic welfare and a lso requires that the board 

"shall supervise, in co-operation with the Board of Control, the admin­
istration of all form s of public assistance which now are or hereafter 
may be imposed on the State Board of Control by law, including aid to 
dependent children, old age assistance, veterans' aid, aid to the blind, 
and other public assistance or public welfare purposes. The duties of 
the County Welfare Board s haH be performed in accordance with the 
standards, rules and regulations which may be promulgated by the 
State Board of Control in order to comply with the requirements of the 
Federal Social Security Act and to obtain g rants-in-aid available under 
said act." 

Section 4 (a), Chapter 95, Extra Sess ion Laws 1935-36, (Section 3199-
14, 1938 Supplement Mason's Minnesota Statutes) provides : 

uThe county agencies shall administer the old age assistance system 
in their respective counties under the supervision of the state agency, 
and shall make such reports, prepare such statistics, and keep such 
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records and accounts in relation to old age assistance as the state 
agency may authorize." 

Section 3199-26, Mason's 1938 Supplement, as amended by Chapter 
316, Laws 1939, grants the state or county agency the power to order , in 

certain cases, the county attorney to bring suit against the children or 
spouse of an old age assistance recipient, and this action is to be brought 
in the name of the county. Section 3199-25, allows a claim against the 
estate of a deceased old age assistance r ecipient under certain circumstances 
therein set forth. A former opinion of this office has held that the county 
agency is a proper party to file this claim (Opinion Attorney General, 
January 6, 1937 (521-g-1» . 

Because of these broad powers conferred upon the county welfare 
board, it is my opinion tha t the rule adop ted by our Supreme Court in 
Oakland v. City of Eveleth. supra, would apply to county welfare boards. 
However, though it may be said that the county welfare board has the 
general capacity to compromise these claims, it is also my opinion that 
the st ate age,ncy may exer cise specific supervision over the compromise 
of such claims. This supervision might be exercised through a regulation 
of the state agency requiring the approval by the state agency of all 
claims to be compromised. Such a regu lation would be justified because 
of the duties of supervision imposed upon the s tate agency and also 
because a portion of the money collected by t he county welfare board is 
to be reimbursed to the s tate agency and to the F ederal government. 

Whether the specific claims set forth in your letter are such as might 
be compromised depends upon the facts surrounding the individual claims. 

The Attorney General has no authority to decide such ques tions of 
fact. All we can do is to point out the a pplicable rules of law. The final 
decision must be made by the administrative agencies concerned, under 
these rules. 

It must be noted t hat t here are definite limitations imposed upon the 
general power or capacity to compromise claims. If the amount of the 
claim can be collected, then the county welfare board may not compromise 
such claim . If the debtor estate is of such financial ' condition so as to 
raise substantial doubts as to whether the claim can be collected in full, 
then, the county welfare board, in the exercise of sound discretion and 
good faith, may compromise the claim for such amount as it believes is 
all that can r ea sonably be collected. In doing this the county welfare 
board is held to the exercise of good faith and honest judgment. It must 
appear from the facts that it is to the best interests of the public to effect 
such a compromise. 

October 2, 1989. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

521g 
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241 
Claims-Of Children for taxes, etc.- L. 39, C. 315. 

Rock County Attorney. 

You inquire: 

307 

1. "Do the claims of children for taxes and improvements paid 
on the homestead paid prior to January 1st, 1940 take the priority 
over the old age ass istance lien on the homestead? It 

Laws 1939, Chapter 315, provides that the lien of the stale shall take 
priority over all other liens subsequently filed, except claims of children 
f or money actually expended by them in permanently improving the h ome­
stead of the rec ipient or in payment of the taxes or encumbrances thereon. 
This exception is not limited to s uch claims which would ari se subsequent 
to January I , )940, but applies to all ~uch claims. Consequently. the 
answer to your first inquiry ' is in the affirmative. 

2. "If the answer to question No.1 is 'Yes ', what evidence of 
payment of tuxes and of payments f or improvements is required of 
the children to establi s h the ir prior claims 1" 

3. "What steps shou ld the children take to establish the priority 
of their payments for taxes, etc.? When should such s teps, if any, 
be taken? " 

Both the lien of the state and the claim of the children will be r ealized 
after the decease of the parents. In order to recover on their claims the 
claimants must present adequate proof of those claims. There is no definite 
rule us to what ev ident iary facts are necessary to prove any claim, except 
that the evidence of s uch claim must be properly admissible in the cour t 
of law. It would seem that a rece ipt from the county treasurer to the 
contributing child would be proof of payment of tuxes by that child. 
However, this does not mean that the child might not adequately prove 
his claim without such a r ece ipt. 

4, "Suppose a man and his wife have ' been receiving old age 
assistance several years and that the board in fixing such amount of 
such assis tance allowed an amount for taxes on the homes tead. Suppose 
that the monies so allowed were not used for taxes but was s pent by 
the r ecipients on living expenses ; a nd that one of the children paid 
t he taxes on the homestead out of hi s own funds . Is hi s claim for 
taxes advanced prior to the old age ass is tance lien 1 If so, would not 
this in effect be asking the state to pay the taxes twice, once to the 

. recipients and once in r epaym ent to the child 1" 

If the child can prove to the satisfaction of the court that he actually 
paid the taxes , the fact that the recipien t of old age assis tance had been 
given money by the county for t he purpose of paying those taxes, but 
used the money for other purposes, would not defeat the priority of the 
child's ~laim unless it appeared that the child connived with the recipient 
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in such diversion of the money. or knew of the diversion and took no steps 
to prevent it. In any such case, the facts should be carefully scrutinized 
in order to prevent fraud. and before the child is allowed priority for 
his claim he s hould be required to show that he was not in collusion with 
the recipient. 

November 24, 1939, 

242 

KENT C. van den BERG, 
Special Assistant Attorney General. 

621p-4 

Claims-Whether or not homestead s ubject to payments .f-wher e there 
are no children left s urviving-MaS §§ 8992·27(C), 3199-25. 

Kanabec County Attorney. 

You state: 

"The question is whether or not the homestead of the deceased 
recipient, or other property ordinarily exempt from debts, is subject 
to the claim of the County Agency for the amount of the old age 
ass istance paid to the deceased recipient." 

"This question comes up specifically with refer ence to a rec ipient 
who has died leaving neither spouse nor children but four brothcr~ 
as his only heirs. No will was fil ed making a disposition of the home­
stead and the four brother s have filed a petition for summary distri­
lmtion of the estate," 

" I have a further question ariSing in this case as fo llows : This 
homestead was mortgaged in the sum of approximately $500 and the 
value of the property is perhaps' at least double that amount or morc. 
Can the County Agency or State Agency step in to protect the ir 
interests in this property and do anything about paying payments on 
the mortgage to preserve the property until such time as it can be 
sold; or must a sale be had at sacrifice for whatever the property might 
bring over arid above the mortgage now existing?" 

Mason's Minnesota Statutes, 1938 Supplement, Section 8992-27 (c) 
provides: 

"Where the homestead is disposed of by a will which does not 
otherwise provide and in all cases where the homestead descends to 
the spouse or children or issue of deceased children, it shall be exempt 
from aJI debts which were not valid charges thereon at the t ime of 
decedent's death; in all other cases, it shall be subject to the payment 

of the items mentioned in Section 29." 

Section 3199-26, provides: 
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"On the death of any person who receives any old age assistance 
under this or any previous old age assis tance law of this state, or on 
the death of the survivor of a married couple, either or both of whom 
received such old age assistance, the total amount paid as old age 
assistance to either OJ' both, without interes t, shall be allowed as a 
claim against the estate of such person or persons by the court having 
jurisdiction to probate the estate. The statute of limitations which 
limits the county agency or the s tate agency. or both, to r ecover only 
for ass istance granted within s ix years s hall not apply to any claim 
made under this act or reimbursement for any assistance granted 
hereunder." 

In our opinion the homes tead is s ubject to the payment of the cla im 
for old age ass istance furni shed to the decedent where decedent left no 
s pouse or ch ildren or issue of deceased children. The claim of the county 
agency for old age assistance is allowable as claims of other creditors 
against the estate. The estate cannot be closed in the summary proceedings . 

In answer to your second question, it is our opinion that the county 
agency or s tate agency cannot legally make payments on the mortgage 
or taxes against property of decedent to preserve the same until sold . 

April 5, 1939. 

243 

VICTOR H. GRAN, 
Assistant Attorney General. 

521g 

Gunrdianshil)-Officia l duty of county attorney- M27 §§ 3199-13, 3199-22; 
3 199-28. 

Lac Qui Parle County Attorney. 

You inquire : (1) Is it the duty of the county attorney to hand le all 
legal proceedings in connection with the appointment of a guardian for 
a r ecipient of old age ass istnnce? (2) Is it the duty of the county attorney 
to subsequently represent the guardian without making a charge for such 
services? 

The duties of the county attorney in th is s tate are prescribed by the 
statutes, and he has no offic ial obligation to perform duties not enumerated 
therein. In connection with the old age ass istance act, the duties of the 
county attorney are stated in Section 3199-22, Mason's 1938 Supplement, 
as fo llows: 

u ••• The county attorney of each county s hall be the attorney 
for the county agency in all matters pertaining to th is act." 

There is no provis ion in the old age assistance act for the appoint­
ment of a legal guardian for a recipient of old age assistance who is 
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found to be incapable of taking care of himself or his money. Section 
3199-28, Mason 's 1938 Supplement, provides for the payment of ass istance 
to "any respons ible per son in trust for such r ecipient." The requirement 
for the appointment of a legal guardian is found in a regulation adopted 
by the state agency in compliance with a rule of the federal social security 
board, making the adoption of such a r egulation a prerequis ite to f ederal 
approval of the Minnesota old age a ss istance nct. Such a s tate regulation 
is authorized by Section 3199-13 (b) and (d ) , Mason's 1938 Supplement, 
giving the state agency power to make rules and regulations and to 
cooperate with the federal social security board in any reasonable manner 
as may be necessary to qualify for federa l aid for a ssis tance. 

However, pass ing a regulation r equiring applicants who a re not com­
petent to handle the ir own affairs to have legal guardians in order to 
qualify for old age a ss istance would not enlarge the statutory duty of 
the county attorney. Such a r egulation would merely impose a n additional 
requirement with which npplican ts who a re a ffected mus t comply in order 
to become elig ible f or old age assis tance. Complia nce with this require­
ment is the problem of the applicants , not that of the county welfare 
board or the count y attorney. 

It may be per fec tly proper f or the county welfa r e board and the 
county attorney, in the ir discretion, to use their good offices to ass ist 
applicants in securing the appointment of guardians . However, no legal 
obliga tion r es ts upon them to do so. We under stand tha t the practice of 
g iving such aid to applicants needing gua rdians has become more or less 
general throughout the state. We see no objection to the continuance 
of thi s practice, provided it g oes no further than ass is ting applicants in 
the r outine procedure of securing the a ppointment of guardia ns by the 
probate court. However. it would be improper for the board or the county 
attorney to act in behalf of an applicant or his guardian in any matte r that 
might involve a possible conflict of duty. 

It is the duty of the county welfa re board to check up on t he g uardians 
of rec ipients of old age ass is tance to see tha t the allowances paid to them 
a re properly ex pended for the benefit of their wards. It is t he duty of 
the county attorney t o act as attorney for the county welfa re board in 
that beha1f. Obviously it would be improper for him to act a lso as attorney 
for the r ecipient or the guardian in connection with any matter r elating 
to old age assistance, or to receive any compensation from them for any 
s uch service. 

Accordingly we unswer your ques tions as follows : 

( 1) It is not the legal duty of the county a ttorney to handle any 
legal proceedings in connection with the a ppointment of a g uar dian for 
a r ecipient of old age ass istance, but he may voluntaril y a ssist in securing 
the appointment of a guardia n in such a case, provided he makes no 
charge for his services and does not act as a ttorney for the r ec ipient or 
the guardian in any capacity which might conflict with his duties as 
attorney for the county welfare board. 
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(2) Because of the duty resting upon the county attorney to act 
as attorney for the county welfare board in checking up the accounts of 
guardians of r ecipients of old age assistance, it would not be proper for 
the county attorney to act as attorney for any such guardian after the 
latter 's appointment with respect to any matter relating to old age assist­
ance. 

The opinion rendered by the office of my predecessor to P. M. Lind­
bloom, county attorney. under date of March 2, 1938, is s uperseded so 
far as it may be in conflict with the views herein expressed. 

October 20, 1939. 

244 

J. A. A. BURNQUIST, 
Attorney General. 

121b 

Lien-Attaches against property owned by recipient- Will not aUach 
aga inst property owned by recipient's spouse-L. 39, C. 315. 

Director of Social Welfare. 

You inquire whether the amount of ass istance paid to an old age 
assistance recipient will give r ise to a lien against proper ty owned by 
the recipient's spouse within the meaning of Laws J939, Chapter 315. 

In my opinion no lien wi1l arise in such a case. Laws 1939, Chapter 
315, Section 1 provides that a lien shan attach agains t the property owned 
by the rec ipient. In my opinion this would not give rise to a lien against 
the property owned by the r ecipient's spouse. 

December 26, 1939. 

245 

J . A. A. BURNQUIST, 
Attorney General. 

621p-4 

Lien-Cer tifi cates-Registered title-Registrar of t itles need not memorialize 
upon owner 's d uplicate certificate of title- L. 39, C. 315, M40 § 3199-26. 

Director of Social Welfare. 

You ask: 

"May not the regis trar of titles memorialize the old age lien 
certificates upon the certificates of titl e in his office without memorializ­
ing the same upon the owner's duplicate certificate of title?" 
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The answer to your inquiry depends upon whether the lien imposed 
by Laws 1939, Chapter 315, arises by operation of law or whether it is 
necessary to secure a written ins trument from the recipient consenting 
to t he lien. If the lien arises by operation of law, then the registrar of 
titles may memorialize the same without memorializing it upon the owner's 
duplicate certificate of title. 

Section 3199-26 (2), as amended by Laws 1939, Chapter 315, Section 
1, provides: 

fiNo person shall be paid old age assistance without first giving 
the state a lien on all his property s ituate within the state as herein­
after provided." 

This subsection cons idered alone would indicate a n intention that the 
lien will arise upon an act of giving by the recipient. However, this sub­
section must be construed in the light of the other provisions of Chapter 
315 and of its purposes and practical application. It mus t 'also be noted 
that this subsection is limited by the words "as hereinafter provided." 

Subsection 3 thereof provides that the total amount of old age assist­
ance paid the recip ient, including funeral expenses, "shall be" a lien upon 
all the real proper ty belonging to the recipient. Subsection 4 thereof 
provides that no old age assistance shall be given un t iJ a certificate 
containing certain information concerning the recipient and the amount of 
his grant shall be prepared by the county agency and filed with the regis ter 
of deeds. 

Subsection 5 thereof provides : 

"Thereupon the lien hereby imposed shall a rise .• . ... 
In Hawkhls v. Social Welfare Board, 1939, 148 Kan. 760, the Kansas 

Supreme Court held that the Kansas old age assistance lien law, which 
contains provisions s imilar to the Minnesota act, gave rise to a lien by 
operation of law upon receipt of old age assistance by a recipient. 

" ••• The recip ient of old-age assistance applied for and accepted 
the old-age ass istance granted her under the terms of the statute. That 
application, the grant of assistance, and the acceptance of that assist­
ance constitu ted a contract between the plaintiff and the official boards 
having to do with the matter of the old-age ass istance granted to her. 
Plaintiff entered into that contractual relation with defendants on the 
only terms they were authorized to deal with her-the terms of the 
statute-50 she mus t be held to have consented to the lien which the 
s tatute enacted as a condition of the granting of the old-age assistance 
she thus obtained." 

It is my opinion that the same principle applies under the Minnesota 
law, that the recipien t impliedly consents to the lien by accepting old age 
assis tance, and that the lien imposed by Chapter 315 arises by operation 
of law upon the filing of the prescribed certificate by the county welfare 
board. The case is similar to that of a mechanic's lien, which arises by 
operation of law as a result of the action of the owner in order ing materials 
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furnis hed for or work done upon hi s property . Ther e t he lie n is evide nced 
by the cla imant's affidavit, which may be r ecorded by the register of deeds, 
or, in case of r egis tered land, may be fil ed and me morialized by the 
r egistrar of titles without production of the owner 's duplicate certificate . 

This conclus ion is supported by a cons ideration of the pract ica l appli­
cation a nd effec t of the law which t he legis la ture mus t he deemed to have 
had in mind. The r ecords of the divis ion of social welfare show that during 
1939 some 66,000 res idents of t hi s s tate r ece ived old age assis tance. To 
obtain written ev idences of liens s ig ned by the r ecip ients a nd thei r spouses, 
whe re necessar y. would necess itate a n expense virtua lly prohibitive in view 
of the funds ava ilable f or the adminis tra tion of the old age ass istance 
prog mm. 

A far mor e impor tant cons ider a tion is t he fact tha t if it wer e necessary 
t o obta in such evidences of li ens, in ma ny cases needy and otherwise 
elig ible per sons would be de prived of the ir ass is tance. Chap ter 315 
prohibits the pay ment of old age ass is ta nce until the li en has been perfected. 
If written evidences of li ens had to be obtained from old age r ecipients 
befor e old age a ss istance g r ants could be pa id, it would, in a g r eat many 
cases , interrupt and delay payments to r ec ipients . In most cases s ig nature 
of t he r ecipient's spouse would be r equired. In such cases , if the s Jlouse 
was incnpacitated 0 1' a bsent , no old a ge ass istance could be paid until 
such t ime as hi s or her s ignature could be obtained. In cases wher e 
r ecipient's spouse was incom petent b ecause of ill ness, old age, mental 
di sabili ty, or other w ise, pa yments would be delayed unt il a g ua rdian could 
be appointed and authori zed by the probate court to s ign in be ha lf of hi s 
spouse. This· would involve expense a nd delay. 

In our opinion it was not the inte nt ion of the leg is la ture, by enact­
ment of t he lien law, to in terfere in any wa y wi th the pr ompt a llowance 
and payment of old age assis ta nce. 

Therefore, it is ou r op inion tha t t he reg istra r of titles may memoria lize 
the old age lien cer ti fi cates upon t he cer t ifica tes of t itl e in his office w ithout 
mem or iali zing t he same upon the owner 's duplicate certificate of titl e. 

J anua r y 8, 1940. 

246 

KENT C. va n den BERG, 
Special Ass is tan t Attorney Gener a l. 

521p-4 

Lien-Certificates-Uelease or satisfactions to be permanently filed­
M40 § 3199-26(6 ) , 

Ka na bec County Attorney. 

You inquire: 

" If an old age lie n is sati sfied or r eleased, is it proper for the 
Regis ter of Deeds to m ark t he lie n 'sa ti sfied' or 'released ' and r etun 
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the original to the recipient, his heirs or assigns, as chattel mortgages 
are returned in the case of satisfactions? Or is it the duty of the 
Register of Deeds to hold the original lien in his office and merely 
s how the satisfaction of r ecord 1" 

Laws 1939, Chapter 3 15 (Section 3 199-26 (6), Mason's 1940 Supple­
ment) provides that the register of deeds s hall keep a record of any 
releases or sa ti sfactions of the lien. Subsection 10 thereof provides that 
upon discharge of the lien by payment thereof, the cou nty agency s hall 
issue a satisfaction and file the same wit h the reg ister of deeds in each 
county where the certificate is filed. 

I n my opinion the act contempla tes that the regist er of deeds shall 
keep a permanent r ecord of liens, r eleases and discharges. 

If the Hen certificate a nd the r elease or di scharge thereof were not 
on file, there would be no way in which an attorney checki ng the titl e 
could det ermine whether the instrument recorded in the lien docket as u 

satisfaction was a valid sati sfaction. 

It is therefore my opinion t ha t the register of deeds mus t keep both 
the lien certifica te and the l'elease or sati sfaction thereof in permanent 
tiles. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

May 29, 1940. 

247 
Lien-Joint tenancy interest-M40 § 3 199-26(5). 

Direct or of Socia l Welfare. 

521 p-4 

You inquire whether the lien of the state provided for by Laws- 1939, 
Chapter 315, may be enforced against property held in joint tenancy in 
t he case where the old age assistance recipient dies prior to the death 
of his co-tenant. 

Section 3199-26 (5), Mason's 1938 Minnesota Supplement, as amended 
by Laws 1_939, Chapte r 315, express ly provides that the lien therein created 
shall attach to the joint tena ncy interests of the r ecipient. Ther e is no 
indication tha t the legislature intended by this provis ion to modify the 
law relating to joint tenancy. 

Consequently the answer to your inquiry depends upon: (1) whether 
a joint t enant has any interest in the joint tenancy which survives his 
decease upon which the state 's lien may be enforced; (2) whether the 
acceptance of old age ass is tance destroys the joint tenancy. 
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(1) Whether the joint tenant has nny in terest in the joint tenancy 
which survives his decease. The distinguishing feature of a joint tenancy 
is the right of survivorship, by virtue of which t he surviving joint tenant 
takes the entire estate. Under the rig ht of survivorship the surviving 
joint tenant takes the entire estate by way of purchase and not by way 
of inheritance ; in other words, his interests derive from the origina l grant 
of joint tenancy and not from the deceased joint tenant whose in terest 
is exhausted upon his death. Consequently t he surviving tenant takes 
the property free and clear from the debts of his deceased co-tenant. 

Coke Upon Littleton, 185. 

Johnst on v. Johnston, 173 Mo. 91 , 73 S. W. 202, 96 A. S. R. 486. 
Wood v. Logue, 167 la. 436, 149 N. W. 613. 

(2) Whether the acceptance of old age assistance destroys the joint 
tenancy. Blacks tone, in his Commentaries, sets forth four essential elements 
of joint tenancy (2 Blnckstone Commentaries 180). These are unity of 
interest, title, t ime, and possess ion. Though the case of Kemp v. Sutton, 
233 Mich. 249, 206 N. W. 366 (see to M. L. R. 325, 327), creates some 
doubt as to the necessity of unity of interest (see al so N. Horler's Es tate, 
180 App. Div. 608, 168 N. Y. S. 221), the courts have genernl1 y considered 
the four unities as essential clements. I It has been stated as n corol1ary 
of the above r ule that nn act of a joint tenant which des troys any of the 
fou r unities will des troy 0 )' sever the joint tenancy and transform it in to 
a tenancy in common. 

In r e Wilford's Estate (1 879), 11 Ch. Div. 267. 

Thor nburg et al. v. Wiggins e t a1., 135 Ind. 178, 34 N. E. 999, 41 
A. S. R. 422. 

Un ited States v. Robertson, C. C. A. 7th Circ., 183 F ed. 711 (Cert. 
den. 220 U. S. 616). 

The severance of the joint tenancy des troys the rig ht of survivors hip, 
leaving each co-tenant an undivided interest in common, 

In r e McKelw8Y's Es tate, 221 N. Y. 15, 116 N. E. 348. 

Spadoni v. Frigo, 307 Ill. 32, 138 N. E. 226. 

This undivided interest in common remains in the estate of the 
deceased co-tenant and may be reached by his creditors. 

A conveyance of a joint tenant of his interest destroys the unity of 
titl e and interest and consti tutes a severance.2 

Gwinn v. Comm. of Internal Revenue, 287 U. S. 224, 228. 

I Edmon~ V. Internal Revenue CommilflS ioner. C. C. A. 9th Cire .. 90 Fed. (2) J.f,: Swart.J.baUlJh v. 
SAmpson. 11 Cal. AI)!). (2) 461. 64 Pac. (2) 73: Liel!e v. H entze. 326 til. 633. 158 N. E . 428 : 
Case v. Owe n. 139 Ind. 22. 38 N . E . 395: Appea l of Garland. 126 Me. 84 . 136 AU. 186: Fan v. 
Trull t~ or Gm nd Lodge. 83 W ill. 44 6. 63 N . W . 738: Oau ler v. Rewodlin lJkl. 130 Wla. 26. 
109 N. W. 1032: AmericRn Oil Co. v. f ·Alcone r. 1:16 PR . S. C. 698. 8 Atl. (2) 418. 
~However . it hAil been held that A dl'(.'<i in el!crow by A joint tenant who dl~ before the conditlona 
occur upon wh ich the el!crow agent ill to mRke delivery dOClJ not co nll tltute a leverance. Green 
v. Skinner. 185 Cal. 486, 197 Pac. 60; lee comment at 36 H. L . R. 89. 
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Spadoni v. Frigo, 307 Ill. 32, 138 N. E . 226. 

Attorney General ex reI. Treasurer v. Clark, 222 Mass. 291, 110 N. E. 
299. 

In TC Suter's Es tate, 258 N. Y. 104, 179 N. E . 310. 

Midg ley v. Walker, 101 Mich . 583, 60 N. W . 296, 45 A. S. R. 431. 

A cont rnct for a deed of his interest by a joint tenant will in equity 
constitu te a severance. 

Brown v. Raindle (1796), 3 Yes. Jun. 255, 30 E. R. 998. 

Gould v. Kemp (1834), 2 Myl. & K. 304. 

In re Wilford's Es tute ( 1879), II Ch. Div. 267. 

In r e Hewitt ( 1894), 1 Ch. Div. 362. 

Naiburg e t al v. Hendriksen, 370 III. 502, 19 N. E. (2) 348. 

The theory of thi s rule seems to be that equity will consider done 
that which in equity should be donc i hence, the destruction of the unity 
of t itle. However , it has been held that a cont ract by a joint tenant to 
sell the entire estate as distinguished from the interest of t he vendor joint 
tenant wi ll not constitute a severance. 

Kurowski v. Retail Hardware Mutua l Fire Ins . Co., 203 Wis. 644, 
234 N. W. 900. 

A mortgage by a joint tenant of his interest severs the joint tenancy 
though t he mortgagee obtains t itle only for purposes of security. Hence 
it would seem that the alienation of the t itl e even for a limited purpose 
is sufficient to constitute a severance. 

Simpson's Lessee v. Ammons, 1 Binney (Pa. 1806 ) 175,2 Am. Dec. 425. 

York v. Stone, 1 Salk. 158, 91 E. R. 146. 

Watkinson v. Hudson, 4 L. J . Ch. 21 3. 

It has also been held that mutual treatment by the co-tenants of the 
property as thoug h it were held a s a tenancy in common may, under 
certain facts , cons titute a severance, the theory being that such treatment 
implies an agreement of the co-tena nts to sever . This point appears nevcl' 
to have been raised dircctly:1 in the America n courts. However , it secms 
well settled by the English courts. 

Gould v. Kemp (1834), 2 Myl. & K. 304. 

In r e Wilford's Es tate (1879), 11 Ch. Div. 267. 

Wilson v. BeU (1843) , 5 Ir. Eq. R. 501. 

Williams v. Hensman (1861), 1 J ohn & Hem. 546. 

Sin Lae;y v. Overton, 9 Ky. (2 A. K. Marsh 440) 793. the c:ourt rdueed to admit ev idence tending 
to show a verbal divi.5ion of the co-tenane;y. 
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. It hal:! been held that an execution and sale of the interest of a joint 
tenant during his lifetime will sever the tenancy. 

Midgley v. Walker, 101 Mich. 583, 60 N. W. 296, 45 A. S. R. 43l. 

Spikings v. Ellis, 290 Ill. App. 585, 8 N. E . (2) 962. 

However, it has a lso been held that t he mHe lien of a docketed judg­
ment does not constitute a severance upon the theory that the lien does 
not cons titute an esta te, interes t or right in property a nd that it merely 
g ives the right to levy on the land to the exclus ion of subsequent creditors. 
Consequen tly, there being no right of property or possess ion involved 
until after the execution and sale. there has been no act which di sturbs 
the four uniti es. 

Musa v. Segelke & Kohlhaus Co., 224 Wis. 432, 272 N. W . 657, 111 
A. L. R. 168, 17l. 

85. 
Peoples Trust and Savings Bank v. Haas, 328, III. 468, 160 N. E. 

Power v. Grace, 1932 Onto Rep. 357, 200m. L. R. 793. 

Lord Abergavenny's Case (1607), 3 Coke 411, 78a-79a. 

Ex pa rte Williams (1872) , L. R. 7 Ch. 314. 

As it appears from the a bove cases, the courts have found a severance 
where ther e has been a change in the t itl e or possess ion of the co-tenancy, 
and have r efused to find such a severance short of a change in the t itle 
or possess ion :' Consequently it is my opinioll t hat r eceipt of old age 
ass istance, t hereby creati ng the lien on the land, does not cons titute a 
severance. However , whether or not there is in fact a joint tenancy must 
be carefully consider ed. The mere fact t hat the recipient's interest was 
derived from a joint tenancy deed would not necessarily establish t he 
fact of a joint tenancy at the time of the death of the r ecipient, for such 
tenancy may have been severed subsequent to the orig inal deed by an act 
on the part of the r ecipient or h is co-tenant. 

The discuss ion of the principles here in involved I believe has already 
answered your question as to the rig ht of recovery agains t a tena nt in 
common. The interest of a tenant in common does not ex pire at his death 
but continues in his est ate and may be reached by his creditor s. 

As to your last inquiry, Chapter 315 provides two methods f or the 
enforcement of the lien of t he state. It may be foreclosed in the manner 
provided by law for t he enforcement of mechanics liens or the debt secured 
by the lien may be presented as a claim agains t the estate of the decea sed 
r ecipient. 

May 20, 1940. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

521p-4 

"Abrams v. Nickel. 00 Ohio App. DOO. held that a n appointment o( a guardian (or a joint tenant 
severs the joint tenancy. This court arrives at its cO ll c lu~ ion in a rather summary manner . 
It is probable that the Minnesota court under our guardian ll tatute. which does not Vegt title in 
the guardia n. might arrive at an oppos ite conclu~ion. d. H umphrey v. Buisson. 19 Minn . 221 
(182). 
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248 
Lien-Mortgagc-Execution by reci pient-running to daughter in an 

amount equal to the money furnished by daughter for purchase of 

homestead- M40 § 3199-26, L. 39, C. 315. 

Yel1 0w Medicine County Attorney. 

You state that both a husband and wife arc receiving old age ass istance 

from your county; that in 1936 they purchased a home for $1500.00, 
$900.00 of which was furni shed by their daughter; that the daughter 

received a demand note in the sum of $900.00 si gned by the parcnts ; 

that the daughter lives with the parenls part of the time. 

You inquire if the father and mother should now give the daughter 

n mortgage for the amount of their debt, would s uch require the can­

cellation of their old age assistance. 

The answer to your inquiry depends upon a determination of facts . 

The Attorney General may not make this determination, and consequently 

must limit his opinion to the discuss ion of the ap illicable rules of law. 

Laws 1939, Chapter 315, Sec tion 1 (5)' provides as follows: 

H ••• Such lien shall take prior ity over a ll other ]jens subsequently 

acquired, except that such lien shaH not take priority over the claims 

of childr en of the recipient f or money actually expended by them in 

permanently improving the homestead of the r ec ipient or in payment 

of the taxes or encumbrances thereon." 

In my opinion, purchase money furni shed by a chi ld of a recipient 
would come within the above quoted section. The claim of the child for 
money so expended would be prior to t he lien of th e state. A mortgage 
granted to the child , if in a n amount equal to that so expended by the 
child , would not in any way prejudice the lien of the state. Consequently, 
the contemplated mortgage, providing it secured the daughter only to 
the extent of the money furnish ed by her, would not di squalify tht! 
mortgagors from receipt of old age assistance by virtue of Laws 1939, 
Chapter 315, Section 1 (11), which provides : 

"Any recipient who has heretofore transferred or who hereafter 
transfer s or disposes of his property in order to avoid the application 
of this section shall be disqualified from receiving old age assistance." 
The evidence in each case must be carefully considered and scrutinized 

in order that the lien law may not be defeated by means of fictional 
devices. 

November 16, 1939. 

KENT C. van den BERG: 
Special Assistant Attorney General. 

621p-4 
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249 
Lien-Mortgage--May be Teleased to refinance a mortgage prior to the 

state's lien- M40 § 31 99-26, L. 39, C. 315 § 9. 

Director of Social Welfare. 

You state : 

"A question has arisen with reference to the r elease of an old age 
ass istance lien, pursuant to the provisions of Laws 1939, Chapter 315. 
in a case where the r ecipient desires to refinance a prior recorded 
mortgage, which is about to be foreclosed. The refinancing may be 
accomplished eithe r by renewing the mortgage with the or igina l mort­
gagee or by mortgaging the property to a third party who will satisfy 
the existing mortgage and himself take a first mortgage on the prop­
erty. 

"Before r efinancing can be accomplis hed the mortgagee ins ists 
that the lien for old age assistance granted thus far be released in 
order that he may record his mortgage and thus g ive it preference 
over the sta te's lien. May this release of our lien in favor of t hat 
mortgage be effected by the execution of a waiver, or would it be 
necessar y to execute the r egular r elease form, permit the mortgage 
to be r ecorded , and then have the county agency file a second old age 
assistance lien certificate?" 

Laws 1939, Chapter 315, Section 9, authorizes the r elease of the s tate's 
lien in cases where the county agency is sati sfied that the collection of 
the amount paid as old age ass istance will not be jeopardized or where 
the re lease of the lien is necessary for the maintenance and support of 
the r ec ipient, his s pouse, minor or incapacitated children. When the neces­
s ity for which a release is to be given can be satisfied by the partial release 
to a s ingle creditor, and a release to all other possible cr editors would 
not be within that necess ity, in my opinion a re lease to a specific cr editor 
may be Sfr anted under the authority of this section. 

July 16, 1940. 

250 

KENT C. van den BERG, 
Special Ass istant Attorney General. 

521p-4 

Lien-Statements-Purchasers of Tor rens title not bound by record fi led 
with Register of Deeds-M40 § 8271, L. 39, C. 315. 

Reg istrar of Titles. 

You inquire: 

.. . • • A re purchasers of r egister ed titles bound by the record 
of lien statements filed with the Register of Deeds , and if so, should 
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an exception of these liens be noted on all outs tanding certificates in 
the office of the Regis trar of Titles? ••• ., 

Section 8271 , Mason's 1938 Minnesota Supplement, provides as follows : 

"Every person r eceiving a ccrti.ficate of title purs uant to a decr ee 
of r egistra tion, and every subsequent purchaser of r egistered land 
who receives a certificate of titl e in good faith and for a valuable 
consideration, s hall hold the same free from all encumbrances, and 
adverse claims, excepting only such estates, mortgages, liens, charges 
and interests as may be noted in the last cer tificate of title in the 
office of the r egistrar, and a lso excepting any of the rol1awing rights 
or incumbrances subs is ting against the same, if any. namely: 

1. Liens, claims or rights arising or existing under the laws 
or the constitution of the United States, which this state cannot r equire 
to appear of r ecord. 

2. The lien of any tax or s pecial assessment for which the land 
has not been sold at the date of the certificate of title. 

3. Any lease for n period not exceeding three years when there 
is actual occupat ion of the premises thereunder. 

4. All rights in public h ighways upon the land. 

5. Such right of appeal, or right to a ppear and contest the appli· 
ca tion as is allowed by this chapter. 

6. The rights of a ny perSON in possess ion under deed or contract 
for deed from the owner of the certificate of title." 

There is no indication that the legis lature intended to r epeal or 
modify the above section by the enactment of Laws 1939, Chapter 316. 
Consequently, it is my opinion that purchasers of regist ered ti tle are 
not bound by the records of the lien statem ent filed with the register 
of deeds . 

On October 24, 1939, Mr. Walter W . Finke, director of social welfare, 
be ing in accordance with these views, issued a s tatement to all r egisters 
of deeds in which he stated: 

... .. The filing of the r egular lien certificate, which contains no 
description of property, does not encumber property titl e to which is 
registered (Torrens title), and does not serve as notice to a purchaser 
of such property .••• 

"Where Torrens titl~ property is concerned, the coun ty agency 
will file with the Registrar of Titles a special type of certificate 
containing a description of the property against which the lien is 
placed .••• " 

December 11, 1939. 

KENT C. van den BERG. 
Special Assistant Attorney General. 

621p-4 
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251 
Net income--Amount attributed to support of dependents is to be deduct­

ed-L. Ex. S. 35, 36 C. 95 § 5(b). 

Director of Social Welfare. 

Not until today was my attention caned to an opinIOn given to you 
by a Special Assistant Attorney General on January 13, 1939 r elative to 
the construction of Section 5 (b) of Chapter 95, Special Session Laws 
1935-1936, as amended. 

After giving the matter due consideration, and to give said section 
a reasonable and just interpretation, I am of the opinion that such part 
of the income of the applicant as he must necessarily use for the subsistence 
of needy dependents whom he is by law r equired to, and actually does, 
support should not be considered a part of the net income available to 
the applicant himself. 

In other words, the net income to b'e added to the old age assistance 
which together shall not exceed a maximum of $30,00 per month under 
said provision should not include that portion of his income which is 
necessarily expended by the applicant for the subs istence of needy depend­
ents whom he is legally obligated to, and does in fact, support. Any other 
construction would, in my opinion, in certain cases completely nullify the 
purpose of the act. 

Under said section the amount and payment of old age assistance 
shall be fixed with due regard to conditions in each case, and in compliance 
with the old age ass istance act such rules and regulations must be estab­
lished by the state agency as to prevent abuses in the administration of 
the section herein construed as well as of other prov isions of the law. 

Any part of the opinion of January 13, 1939 inconsistent herewith 
is hereby superseded. 

March 27, 1939. 

252 

J. A. A. BURNQUIST, 
Attorney General. 

521a 

Residence requirements-Dis tinction between domicile and res idence-Sec­
tions 6 & 8, Chapter 95, Extra Session Laws 1935 and 1936, Section 

3199-16. 3199-18-Formula ,to determine which county must assume the 
disposition of individual case-M40 § 3199-11 to 3199-47. L. Ex. S. 35, 
36 C. 95, L . 39 C. 398. 

Director of Social Welfare. 

You inquire: 
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"Docs Chapter 95, Special Session Laws 1935-36, as amended, 

impose a ny res idence requirement which excludes any res ident of the 
state who has res ided therein five years during the nine years imme­

diately preceding the application for old age assistance and has r esided 
therein continuously for one year immediately preceding the applica­

tion '!" 

In my opinion, Chapter 95, Specia l Sess ion Laws 1936-36 (Section 
3199-11 to 3199-47, Mason's Minnesota Statutes, 1938 Supplement), as 

amended, imposes no limitations which exclude from old age ass istance a 
resident complying with the limitation described in your inquiry. 

The duties of actua l administration of the Minnesota old age assistance 
law are imposed u pon the various counties throughout the state. Upon 
the state agency are imposed duties of supervision a nd coordination of 

county activities. 

If an applicant complies with Sections 6 and 8 of Chapter 95, Extra 

Session Laws of 1935-36 (Section 3199-16, 3199-18, Mason's Minnesota 
Statutes, 1938 Supplement), he thereby establishes his eligibility to old 
age assistance in so far as r equirements of r esidence are concerned. 

Section 9 of Chapter 95, Extra Session Laws of 1935-36 (Section 3199-19) 
merely provides a formula to determine upon which county within the 
state shall be imposed the duty of cons idering and determining the dis po­

s ition of an individual eligible applicant, and does not set forth the 

residence r equisites for eligib ili ty of the applicant to receive aid from the 

state. 

It is my opinion that Chapter 398, Laws 1939, defines "settlement" 

fO l' the purpose of poor relief only and does not in any manner impose 
limitations upon an applicant's eligibility for old age assistance. 

In my opinion the requirement of residence as used in subsection 

6 (c) of Chapter 95, Extra Session Laws of 1935-36 (Section 3199-16 (c», 
depends sole ly upon the actual r es idence of the individual applicant and 

is thercby dist inct from t he common law concept of domicile. Undcr the 
Minnesota act a married woman is capable of acquiring a residence in 

Minnesota within the meaning of this act even though the domicile of 

he l' husband may be without the state. 

September 20, 1939, 

J. A. A. BURNQUIST, 
Attorney General. 

52lt-2 
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253 
Settlement-Temporary absence from s tate-M27 § 3161 , M40 §§ 3199-11 

to 3199-47. 

Director of Social Welfare. 

You inquire : 

HWe r espectfully ask your opinion on a Question involving the legal 
settlement status of a recipient of old age assistance who is absent 
from the state. 

"Section 5 (a) of Chapter 95, Specia l Session Laws 1935-36 rcad~ 
in part as fo llows : 

•••• Temporary absences from the state may be a llowed a 
r ecipient by permission from the county agency in accordance with 
the regulat ions of the state agency. and may be continued where the 
recipient can receive from a relative or otherwise, a substantial amount 
of gratis se rvice or subs istence not avai lable in t his state.' 

"According to Mason's Minnesota Statutes 1927, Section 3161 as 
amended: 

< ••• A settlement in th is state shall be terminated and lost by: 
••• voluntary and uninterrupted absence from this state for a period 
of one year with in tent to abandon his residence in the State of 
Minnesota.' 

"If a recipient of old age assistance under the terms of Section 
5 (a), Chapter 95, Special Session Laws 1935-36 is absent from the 
state by permission of the county agency, and in accordance with the 
regulations of the state agency, for a period of one year or more, 
does such absence cause the recipient to lose his settlement in this 
st ate? . 

"If such absence does not in itself cause loss of settlement in this 
state, does the fact that t he absence is allowed t he recipient by the 
continuing permission of the county agency preclude the possibi lity 
of intent of the recipient to aband on his settlement in this state?" 

In our opinion absence from the s tate fot' a period over one yea)' 
under successive permiss ions of the county agency is not an uninterrupted 
absence from Minnesota for a period of one year within the meaning of 
Section 3161, Mason's Minnesota Statutes 1927 , and does not in itself, 
and in the absence of other facts, term inate t he recipient's settlement in 
t his s tate . The resu lt might he otherwise if it could be s hown that t he 
r ecipient actually intended to abandon his res idence in this state. So long 
as t he r ecipient obtains permiss ion from the county agency to r emain 
out of the s tate, he indicates an inte ntion to retain his residence in 
Minnesota and is not within the purview of Section 3161, Mason's Minnesota 
Statutes 1927. 

March 13. 1939. 

VICTO R H. GRAN. 
Assistant Attorney General. 

52lt-2 
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RELIEF FUNDS 

254 
Budget-Transfer of surplus funds to the Old Age Assistance fund­

MBS § 3199-34(b) _ 

Roseau County Attorney. 

You inquire: 

"I would like your opinion as to whether or not it would be legal 
to revise the Welfare Fund Budget so that more money can be allocated 
to Old Age Assistance and less to the Poor Account as the Old Age 
Assistance Account is likely to be 'short' this year. Both these 
accounts are included in the budget and this total would not be affected 
by the transfer of SOme money from the poor account to the Old Age 
Assis tance account. This transfer would affect only the allocation of 
taxes collected into the Welfare Fund to the two accounts-poor and 
Old Age Assistance." 

In my opinion the board of county commissioners may authorize the 
adjustment in the welfare budget as described in your inquiry. This may 
be done under Section 3199-34, 1938 Supplement to Mason's Minnesota 
Statutes of 1927, subsection (b) , which provides: 

HAny county may transfer surplus funds from any county fund, 
except the sinking or ditch fund, to the general fund or to the county 
old age assistance fund in order to provide moneys necessary to pay 
old age assistance awarded under this act. The money so transferred 
shall be used for no other purpose, but any portion thereof no longer 
needed for such purpose, shall be transferred back to the fund from 
which taken." 

October 11, 1939_ 

255 

KENT C_ van den BERG, . 
Special Assistant Attorney General. 

6211-2 

Burial-Expenses-Claim of City-L. Ex. S. 35-36, C. 95 § 14. 

Director of Social Welfare. 

You enclosed a copy of the quit claim deed whereby "X" and his 
wife, on January 11, 1922, conveyed to the City of Little Falls : 

Lots 11 and 12, Block 14, of Water Power Addition No.2 to City 
of Little Falls. 

The deed was recorded on F ebrunry 11, 1922, and reserves the life 
estate to grantors. The city claims that this was given in consideration 
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of support or r elicf furni shed the grantors now deceased. You say that 
HX" 's wife received old age assistance from the County Welfare Board since 
April I, 1936, to the time of her death, December 24, 1938. 

You ask: 

"Whether or not Morrison county may legally grant old age 

ass istance funeral expenses under the provisions of Section 14, Chapter 
95. Special Session Laws of 1935-1936, when the city was the beneficiary 

of the estate." 

Our opinion is that X's wife left no estate. Therefore, the county may 
legally pay such funeral expenses. The claim of the city seems r easonable 

and conclusive. 

February 28, 1939. 

256 

VICTOR H. GRAN, 
Assistant Attorney Genera1. 

521 j-2 

Burial-Liability of county for t he expense- M27 § 3176(bL 3184. 

Lac qu i Parle County Attorney. 

This office held, as far back as December 3l, 1919, that where a person 

dies and leaves insufficient means to defray the expense of burial, the 
law imposes an obligation on the county board of the county in which 

such person dies to defray the expense of burial out of county funds. 
This is true even though such county may be operating under the town­
ship system of caring for the poor. Opinion 713, Attorney General's Report 
of 1920. That opinion is limited to persons "who die in this state without 
having a legal settlement therein." 

As to paupers having a settlement in the s tate, and who die there in, 
t he expense of burial s hould be paid (a) by the county. i.f operating under 
the county system of poor relief (Mason's Minnesota Statutes of 1927, 
Section 3176). or (b) by the towns hip in which the pauper had his settle­
ment if the county is operating under the township system of poor relief 
(Mason's Minnesota Statutes of 1927, Section 3184) . Opinion March 6, 
1940 (339-C) . 

June 6, 1940. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

339c-1 
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257 
Food Stamp Plan-County 'Velfare Board-Contributions to and expenses 

in administration thereof-Cooperation with federa l government­
M40 §§ 974-16, 974-17(b), 974-18. 

Kandiyohi County Attorney. 

You state that the county board of Kandi yohi county. which has the 
towns hip sys tem of caring f or the poor , has been cons idering the feasibility 
of participa ting in the so-called "Food Stamp Plan" f or the distribution of 
surplus commodities. Partic ipa tion by your county would mean the es tab­
lishment of a $10,000 perpetual r evolving fund. You add that contributions 
and disbursements to and from t his fund will be made by the variou ~ 

township boards nnd village councils within your county. You first a sk 
whether the county board can establish s uch a fund and secondly whether 
the COUllty may provide clerical help and offices in connection with its 
adminis tration. 

Section 974-16 of the 1940 Supplement to Mason 's Minnesota StatuteI'; 
provides t hat the salary, office, traveling and other "necessary expenses" 
of the county welfare board shall be paid by the coun ty. We assume on 
the facts that your county is within neither of the exceptions specified 
in section 974-11 (b) and (c). The duties of the county welfare board 
are specified in part as follows in subsection (b) of section 974-17 of the 
sume supplement. 

"The County Welfare Board, ex cent as provided in Section 1, 
Subdivision (b) {Section 974-11 (b», s hall be charged with t he duties 
of administrl1tion of a ll form s of public ass istance and public welfare, 
both of children and l1dults, and shall supervise, in cooperation with 
the Board of Control , the administration of all forms of pubJic ass ist ­
ance which now arc or hereaf ter may be imposed on the State Board 
of Control by law, including aid to dependent chi ldren, old age ass ist­
ance , veterans aid, aid to the blind, and other public ass istance or public 
welfare purposes. The du t ies of the County 'Welfare Board shall be 
performed in accordance with the standards, I'ules and regula tions 
which may be promulgated by the State Board of Control in order 
to comply with the r equirements of the Federal Social Securi ty Act 
and to obtain gran ts-in-aid available under said act," 

We interpret the pill'ase "necessar y ex penses" contained in section 
974-16 above mentioned to be the expenses essential to the performance 
of the county welfare bOl1 rd 's duties speci fi ed as quoted. See section 
974-1 8, ibid., which provides for s ubmiss ion of ' t he budget of the county 
welfare board to t he board of county commissioners. 

In an opinion dated March 8, 1939, t his office ruled t hat t he county 
board does not have authority to make lev ies to defray the cost of general 
poor r elief subject to t he exceptions there in noted. The problem you present 
is, therefore, to determine whether the $10,000 revolving fund may, mort! 
appropriately, be described as a n administrative device in connection with 
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public assistance and public welfare; or whether it may. more appropriately, 

be described as a levy to defray the cost of poor relief. This involves 

further consideration of the Food Stamp Plnn in somewhat greater detail. 

As I understand your question, the $10,000 fund is to be s uppl ied by 
Kandiyohi county, and as per our t elephone conversation beneficiaries may 
fall into two general groups. The first group may be considered to include 
those on direct re lief. They will be given food stamps by the local town­
s hip and v illage authorities who are to purchase such stamps from the 
county authorities . You do not s pecify how these stamps are to be acqui red 
by the township or village boards. We assume that the detail s of s uch 
purchase may be worked out w ith the federal and local authorities in 
such manner as to comply with section 3184, Mason's Minnesota Statutes 
of 1927. In the second group may be included WPA workers, r ecipients 
of old age assistance, recipients of aid to the blind and recipients of aid 
to dependent children, who may purchase out of their own aid checks stamps 
with which to obtain g r oceries or food s. The $10,000 supplied by the 
county would be used to purchnse $10,000 worth of stamps. These stamps 
would in turn be sold either to the township and village officials for 
distribution to those on direct relief, or to WPA workers, or the other 
recipients of aid s pecified in the second g l·oup. The people who r ece ive 
these food stamps would then take them to the grocery s tore, or other 
food distributors , who would supply the surplus food s in exchange for 
the s tumps. This grocer at' di stributor would, in due cour se, turn in 
these food stamps to the federa l authorities who would redeem them in 
cash. The federal authorities, 01' more s peci fically, the Surplus Marketing 
Administration. having ulrendy rece ived the $10.000 would have been reim­
bursed in advance. As the county made additional sales of stamps, either 
to the village and municipal authorities 01' to the r ecipients of aid specified 
above, its fund s would be augmen ted nnd new s tamps could be purchased . 
In this sense you descl'i'Je the fu nd as a revolving f und and ca IJ it perpetual 
for the reason that no part thereof is ever transferred Cram it except 
by rotation as descr ibed. 

On thes e facts, it appears that no p'art of the $10,000 would ever be 
used for direct r elief but that it would be continuou sly used for the 
purpose of making food s tamps ava ilable fo l' sa le to villagc and tow nshi p 
authorities for the ir distribution and for sale to WPA worker s and to 
recipients of aid to dependent children, r ccipients of old age assistance 
and r ec ipients of aid to the blind. 

You will note that in the statute quoted earl ier in thi s opllllon, ther e 
is a provision that the county welfare board is to be cha r ged with t he 
adm inistl'ntion of all forln s of public ass istance, including aid to dependent 
children, old age assis tance nnd aid to the blilld . Earlier in the same 
statute, there is a provision that the county welfare board is to be charged 
with the duty of adm inistrat ing all forms of public a ssis tance, Although 
your letter does not so stale, 1 assume that the $10,000 r evolving fund is 
to be established by the county a s a condition precedent to federal a id 
given in the Food Stamp Plan. 
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The r evolving fund s hould be set up in such a way as to insure that 
no part of it is disbursed for relief and in s uch way that the county may 
be a ssured of its r eturn in full on termination of the plan. Also such 
arrangements s hould be provided for with grocers, r ecip ients or others as 
to enable town and village boards to comply with section 3184, Mason's 
Minnesota Statutes of 1927. We understand that this revolving fund is 
being established in order to obtain f ederal aid under the Food Stamp Plan. 

In view of all these considerations, it is our opinion that the $10,000 
r evolving fund is an administrative device for the dis tribution of public 
assistance to the groups of r ecipient s as specified above, and that it is 
not a direct allotment for r elief, which would be beyond the power of the 
county to make under our former opinion as enclosed. Consequently, your 
first question may be answered in the affirmative. 

November 1" 1940. 

258 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

1250-64 

Rei mbursement-Township s ystem-Money expended (or work projects not 
s ubject to reimbursement- M40 § 3195-l. 

Le Sueur County Attorney. 

You state: 

"The County of Le Sueur operates under the to)yns hip system of 
poor r elief . The City of Waterville, of this county, has filed a s tatement 
with the County pursuant to Section N o. 3195 of Mason 's Minnesota 
Sta tutes for the year 1927, f or expenses incurred and paid by them 
in excess of one mill claiming reimbursement in t he sum of 75 %. 
Among the items contained in sa id statement are moneys paid for 
gas, oil and materials , and labor on W.P.A. work, which include 
cement, gas, oil, the cost of hauling sand and gravel, r epair s to tools, 
r epairs to trucks and rental of trucks." 

You then inquire whether the above items are proper ly chargeable, 
and has the county authority to make reimbursement for the same. 

Section 3159, Mason's Minnesota Statutes 1927, provides that the proper 
political subdivision sha ll furnis h the requ ired support "as hereinafter 
provided ." 

Section 3184 provides that in counties having the township system 
the board or council shall grant such r elief as they deem necessary, 

u"" •• by paying for the board and care of the applicants, providing 
transportation to their homes, paying r ent, furnishing provisions, 
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clothing, fuel and medical attendance, and burying the dead. They 
shall pay no cash to any poor person, and shall allow no bill for goods 
furnis hed or services rendered to him, unless a member of such board 
or council s hall certify in writing that the account is correct and just; 
that the goods or services were necessary for hi s r elief, wer e actually 
delivered or r ender ed, and were of good quality; and that the prices 
charged arc reasonable. Every such bill s haH specify the na me 
of the person for whom the goods or services were furnished or r en­
dered, and the amount charged for each person." 

In my opinion Section 3195-1, et seq. , Mason's 1940 Minnesota Supple­
ment, provides for r e imbursement for such expenditures authorized by 
Section 3184, Mason's Minnesota Statutes 1927. 

In my opinion Section 3184 would not authorize expenditure from 
poor fu nds for work projects. The authorization for any such project is 
governed by the laws regulating the ex pend itures by the political sub­
divisions for such improvement as result from these projects. 

July 10, 1940. 

259 

KENT C. van den BERG, 
Special Assistant Attorney G~nera1. 

339m 

Reimburst:ments-Monlhly basis-M40 § 3195. 

City Attorney St. Cloud, Minnesota. 

You state the city of St. Cloud has been disbursing its own relief 
funds and billing the county each month for 75 % of its expenditures in 
excess of 1 mill; that Stearns County is on the township system of poor 
relief; that with the relief load as it hus been in recent years, you know 
without waiting until the end of the calendar year that the city's expen­
diture will exceed 1 mill and that the amount rai sed by the 1 mill levy 
is expended within the first two months. You then ask the following two 
questions : 

1. " In n county operating under the Town System of poor r elief, 
where it is known before the end of the calendar year that the expen­
ditures made by the ci ty of t he second class will exceed an amount of 
1 mill of the taxable value of the property in such city I may the 
county board reimburse such city for 75 % of the amount in excess 
of such 1 miB without waiting until after the end of the calendar 
year ?" 

2. "If the foregoing question is answered in the negative, then 
I would like your opinion on thif question : After such city has actually 
expended an amount equal to 1 mill of t he taxable value of property, 
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may the county from that time on reimburse the city on the basis of 
monthly bills submitted 1" 

Your first question shou ld be answered in the negative, except as it 
relates to the answer to your second question . 

Answering your second quest ion, we can sec nothing in Section 3195. 
Mason's 1940 Supplement, which would prevent t he county from reim­
bursing the city each month, after such date as the city has actually 
expended an amount equal to the proceeds of their 1 mill levy. 

The statute merely says t ha t the county s hall become liable for 
r eimbursement up to 75 % of such excess, and as soon as the city has 
exhausted the amount r aised by such 1 min levy the county becomes 
liable for the amount of reimbursement and may. if they choose, after 
that time reimburse to the extent of 75 7..- on each month 's r elief payments 
without waiting until the expiration of the calendar year. 

October 11, 1940. 

260 

M. TEDD EVANS. 
Assistant Attorney Genera1. 

339m 

Suitable E mploy ment-Powers a nd duties of state and local author ities­
E mploy ment in lieu of direct relier- L. Ex. S. 37, C. 89, L. 39, CC. 245, 436. 

City Attorney. Minneapolis. 

In regard to various questions pertnining to r e lief. 

(1) We think that you are clearly correct in your statement that the 
provisions of section 7, Chapter 89, Extra Session Laws 1937, section 1, 
Chapter 245, Laws 1939 (the deficiency relief appropriation act). and 
section 12, Chapter 436, Laws 1939 (the new general state relief appropri­
ation act), were intended to apply only to the administration of the state 
funds appropriated by these acts, respectively. In fact, all these provisions 
a r e so limited by the express terms of the acts in question. 

(2) You say that the employment referr ed to in these provisions is 
employment offered by a public agency in lieu of direct relief. By this 
we understand that you mean that if su itable employmen t were offered 
by some public agency, employable recipients would be required to accept 
it in lieu of direct relief. This we think is correct, subject to the further 
observations below made as to the application and effect of these provi­
sions, We think that the effect would be the same if suitable private 
employment were offel'ed. In any case the question as to what is suitable 
employment must be determined by the local relief agency on the facts 
of each case. 
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(3) We agree with you that, generally s peaking, employment offered 

by WPA or any other public agency is employment in lieu of direct r elief 

for the purposes of the present state relief act, Laws 1939, Chapter 436. 
In fact, we think it is immaterial by what agency. whether public or 

private, the employment is provided. The controlling factor is whether 

or not the work is suitable. This, as above s tated, must be determined 
by the local agency upon the facts of each case, whether the work is 
provided by a public agency or by a private employer. 

(4) We agree with you that the provis ions of the state r elief act 
do not directly control the administration of r e lief funds rai sed by munici­
palities or other local subdivis ions. In other words, the provisions of this 
nct do not operate us amendments of previous laws or charter provis ions 
governing the raising and expenditure of local relief funds . However, 
as you indicate, the act itselI authorizes the legislative emergency com­
mittee and the state r elief agency (director of social welfare) to withhold 
state funds from a county or municipality which fails to adminis ter local 
relief in accordance with the r equirements imposed unde r the s tate law. 
To this extent the s tate author ities have a measure of indirect control over 
the expenditure of loca l funds . 

(5) \Ve agree with you that the state r elief act r ecognizes the 
general rule of law that the primary obligation for providing for relief 
rests upon the local subdivis ions (that is , upon the counties, where the 
county system is in force, and elsewhere upon the municipalities or towns). 
This is indicated, a s you point out, by sec tion 10 of Chapter 436, author­
izing the legislative emergency committee to withhold fund s from any 
county or municipality which, in the opinion of the s tate administrator, 
s pends funds in conflict with the purposes of the act, or which is not 
granting proper aid to needy and destitute persons . 

(6) We do not quite follow you, however, in the proposition that 
it is the duty of municipalities to care f or their poor without regard to 
how they have arrived at that condition, if s tatutory res pons ibiJity cannot 
be imposed upon r e latives liable under the poor laws. It may be the duty 
of the various counties and municipalities , as the case may be, to see that 
relief is given to all who are actually destitute. Certainly no one s hould 
be permitted to die from privation . That i~ not to say, however, that 
r elief is to be di spensed indiscriminate ly without regard to cons iderations 
of fairness and common sens e. It has always been the duty of loca l r elief 
agencies, irrespective of the provis ions of the recent state relief appropri~ 
ation acts , to examine into the merits of every application for reli ef and 
to determine whether or not the applicant was actually in need and 
without lawful and r easonable means of supporting himself. The applicant's 
past hi story, training, physical ability to work, and wi1Jingness to take 
work when offered are all matters that r elief agencies commonly cons ider 
and should consider, together with actual necess ity, in passing on such 
cases, whether they are spending stat e fund s or local funds . Obviously, 
where funds are limited the more needy and deserving cases must be 
given priority over those which are less meritorious. Here again the 
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merits of the various cases must be determined by the local agencies upon 
the facts. 

(7) We agree with you unqua lifiedly that civil au thori ties may not 
enforce compulsor y labor upon applicants f or r elief. As far as we know 
this has never been attempted or even suggested in this state. The 
constitution forbids involuntary servitude except as punishment for cril}lc. 
That does not mean, however, that the authorities may not deny relief 
or restrict the amount of relief granted to one who wilfully r efuses to 
work for his own support when a reasonable opportunity is offered. As 
already indicated, we think that under the old laws as well as t he new 
acts that is a f actor which the r elief agencies may and should take into 
considera tion in dispensing relief. Necessari ly a large measure of discretion 
is vested in those agencies, on whom the r esponsibility for making the 
decis ions r ests . No hard and fa st rules can be laid down. Each case 
must be dealt with on its own merits . 

(8) Conceding that the denia l of reHef in case a n applicant refuses 
to accept a r easonable oppor t uni ty to work is the only r emedy in the 
hands of the authori t ies, the Question as to the adequacy of that r emedy. 
or how far it should be pursued in any g iven case, is largely a matter 
for the sound judgment of t he local authorities having jurisdict ion of the 
case, subject to the general principles which we have pointed out, also 
subject to s uch rules as may be prescribed by the state authorities with 
respect to the distribution of state funds . 

(9) We do not follow your concluding statement that it is the duty 
of municipalities to care f or their poor, unless directed to do otherwise 
by higher authority. There is no higher authority which can give any 
such direction. All the state authorities cnn do is to withhold state funds 
appropriated by the sta te r elief act in case the local agencies fail to 
comply with the r equirements imposed under tha t act. Such action by the 
state authorities would not in any degree relieve the local agencies from 
the primary duty to car e fOl" the poor which is placed upon them by the 
lecneral laws. 

CHESTER· S. WILSON, 
Deputy Attorney General. 

July 18, 1939. 339i 

261 
Supplemental Aid-Receipt of earnings as National Guardsmen-Board of 

Public Welfare of Minneapolis. 

City Attorney, Minneapolis. 

You state: 

"Among t hose in g roups receiving supplemental relief are families 
wherein a contributing member is enli sted in the Minnesota National 
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Guard and receiving therefor from $4.00 to $50.00 per month. To date, 
such earnings have been figured on the same basis as aU other 'earned 
income in determining eligibility for public relief and in the supple­

mentation of incomes below relief standards." 

Your first question is as follows: 

"I. Is there any legal objection to the present practice of the 
Board of Public \Velfare in figuring the earnings of National Guards­
men on the same basis as all other earned income in determining 
eligibility for public relief and computing the same?" 

We call your attention to our opinion of July 18, 1939, the original 
of which you have and in which we said: 

HIt has always been the duty of local relief agencies, irrespective 

of the provisions of the r ecent s tate r e lief appropriations act, to 
examine into the merits of every application for r elief and to deter­
mine whether or not the applicant was actually in need and without 
lawful and reasonable means of supporting himself." 

Please be advised that there is no legal objection to the present practice 

of the Board of Public Welfare of Minneapolis in so far as state laws 
are concerned. We do not unders tand from your letter that you desire 

us to review the ordinances of the City of Minneapolis in connection with 
either this or your second question. 

Your second question is as follows: 

112. Would there be any legal objection to the adoption, by the 
Board of Public Welfare, of the rule and policy of disregarding 
entirely the earnings of such Guardsmen in determining eligibility 
for public relief and computing the same?" 

We believe the r easoning of our opinion to you of June 27, 1936, 
concerning the eligibility for relief of veterans receiving federal adjusted 

service certificates is controlling with r espect to this second question. We 
still adhere to that opinion and refer you thereto for the authorities 

indicating that a regulation ignoring facts and circumstances would, in 
the situation here presented, be invalid. 

April 19, 1940. 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

339i 
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RELIEF HOSPITALIZATION 

262 
Emergency Case-Non-resident-Towns hip wherein person is found, not 

township whe rein accident took place primarily liable-M40 § 3186(2). 
Red Lake County Attorney. 

You state : 

"On January 16, 1940, an automobile collisio tl occurred on State 
'l'runk Highway No.2. At the place where the coll ision actually oc­
curred , the center line of Trunk Hi ghway No. 2 is the dividing line 
between Polk and Red La ke Coun ties. An eye witness to the acc ident 
states that the collision occurred on the Polk Count y s ide of the highway. 

"As a result of the collision, a minor child of a non-res ident pauper 
was critically injured. She was picked up and taken to a hospita l in 
Pennington Coun ty where she received hospitaliza tion and medical care 
until April 10, 1940. This was an emergency case and accepted by the 
hospital and doctors as such." 
You then inquire: 

"A ssuming that the collision occurred on the Polk County side of 
Trunk Highway No. 2, which county is liable for hospitalization and 
medical care furni shed th is child 1" 

You do not state whether the counties involved operate under the 
t.own system or the coun ty system. I shall assume that both Polk and Red 
Lake counties are operating under the t.ownship sys tem of poor relief. 

It is my opinion that the primary obligation is upon the township 
wherein the pauper is found and that such township may be reimbursed 
for the cost of such care from its county. 

In Town of lana v. County of Todd, 135 Minn. 183, 160 N. W. 669, it 
was conceded t.hat "primarily a nd in the first instance it is the duty of the 
town where such person becomes a public charge to furni sh the necessary 
relief to such a pauper." 

At the time this case was decided the statut.e then in force did not 
permit a recovery of the township against its county in cases where the 
pauper had no residence in the s tate. This was subsequently amended so 
that now the township may recover from the county in such case. (Laws 
1917, chapter 39, Mason's 1940 Minnesota Suppl ement, section 3186 (2).) 
So it would seem that the ru le now is that t he t ownshi p wherein the 
pauper is found is primarily liable but has a claim for reimbursement 
against its county. Opinion 243, 1928 report. 

Which of the counties here involved is ultimately liable raises a ques­
tion of fact which may not be determined by t he attorney general. You 
have asked me to assume that the acc ident took place in Polk county. The 
test is, the place where t he pauper is found which is not necessarily the 
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place where the accident took place. In opinion No. 358, 1938 report it 
appears that "X", a resident of Iowa, boarded a freight tra in at Marshall­
town; that while the freight train was switching at Waseca, Minnesota, 
he sustained inju ries ; that he was not discovered until the freight train 
arrived at New VIm. The question then arose as to whether the county of 
Waseca or the county of Brown was liable for the cost of medical care. The 
attorney general held that the place of t he accident was not controlling 
but that the county wherein the pauper was found was liable for the cost 
of such care. 

November 1, 1940. 

263 

KENT C. van den BERG, 
Special Assistant Attorney General. 

339g-2 

E rn e-r gency Operations-Reimbursement by county of settlement to county 
of residence-M27 §§ 4577 et seq. 

Suuk Center City Attorney. 

You state that a seve"nteen year old girl residing in Stearns County 
suffered an attack of acut e appendici t is whi le in Stearns County; that a 
physician was called and sent her t o a hospital a t St. Cloud, where imme­
diat ely upon her arrival an operat ion was performed by the physicians on 
the hospital staff ; that the gi r l was a paupel' having a pOO l' settlement in 
Todd County. You also state that this was an emergency operation and that 
a1though the physician did not contact the proper author ities, said author­
ities have ratified or will ratify the opera tion and hospita lization of the 
patient; that Stearns County has an anangement under Mason's Minnesota 
Statutes of 1927, Section 4577, et seq., whereby cases are taken care of in 
the St. Cloud Hospital in lieu of the Universi ty Hospi tal. You then inquire : 

HIf the Ci ty and Stearns County pay for this hospitalization in 
accordance with the Minnesota General Hospital Act, above referred to, 
can they obtain reimbursement from Todd County in accordance with 
the provisions of the poor law?" 

The answer to your inquiry depends upon a determination of fact which 
may not be made by the. attorney general. Consequently I am assuming 
that an emergency gave r ise to the immediate necessity for the operation 
performed and that the patient was a pauper having poor settlement in 
Todd County; that the proper local authorities have ratified the g ranting 
of the hospitalization and medical care. 

In County of Redwood v. City of Minneapolis, 126 Minn. 512, 148, N. W. 
469. a person who had a poor settlement in the city of Minneapolis was 
residing in Redwood County, and while in Redwood County was so seriously 
burned that it was necessary that she have immediate medical attention. 
Redwood County paid the bills for her care and attention and then brought 
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suit against the City of Minneapolis for reimbursement. The court BUI~ 
tained an order of the lower court allowing a new trial upon the theory 
that the poor settlement of the patient was in the city of Minneapolis 
and that consequently under G. S. 1913, Section 3083, the county furnishing 
the relief is entitled to reimbursement from the place of poor settlement. 
The provisions of G. S. 1913, Section 3083, are in substance the same as of 
Mason's Minnesota Statutes 1927, Section 3186, subsection 2, 8S amended 
by Laws 1939, Chapter 68. In my opinion the principle in this case would 
apply with equal force to the facts outlined in your letter. I can see no 
basis for distinction between medical care furnished and hospitalization 
furnished. It is my opinion that Section 4677, et seq., and Section 3164-1g, 
et seq., Mason's Minnesota Statutes 1927, do not amend or modify Section 
3186, but are merely supplemental thereto. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

May 81, 1940. 8891f-2 

264 
Maternity caseo--M40 § 8164-19. 

Dakota County Attorney. 

You inquire: 
"Can the County Board of Commissioners of Dakota County legally 

authorize and provide hospitalization in maternity cases when the sale 
purpose for such hospitalization is the delivery of a child and care of 
the child and mother after birth even though it is shown that the ex­
pectant mother is an indigent person 1" 

Section 3164-19, Mason's Minnesota Statutes, 1940 Supplement, provides 
that the county board may hospitalize indigent residents uwho are afflicted 
with a malady, defonnity, or ailment of a nature which can probably be 
remedied by hospitalization · ••. " 

In my opinion the birth of a child is not a malady, deformity or ailment 
within the meaning of the statute. Pregnancy is a normal physiological 
condition. In Rasicot v. Royal Neighbors of America, 18 Ida. 86, 108 Pac. 
1048, 138 A. S. R. 180, the court said: 

"Pregnancy is not per se a condition of unsound health nor is it ..... 
a disease or ailment •••• " 

However, this does not mean that no maternity cale may be hospitalized.. 
If, after examination of the expectant mother, the attendine physician has 
reason to anticipate that complications will attend delivery of the chUd 
and that therefore sound medical practice would require hospitalization, 
then, in my opinion, hospitalization would be justified. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

July 10, 1940. . 8891f-2 
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265 
Medical care--Reimburscment by county of legal settlement- M40 §§ 3164-

19, et seq., 3164-21 , 3173, 3186, 4579, 4580, 4584. 

Swift County Attorney. 

You state and inquire: 

HUnder Section 4584 of the Minnesota Statutes is noted an opinion 
of the Attorney General dated November 3, 1938 st ating that the cost 
of hospita lizat ion is paid by county of residence rather than by county 
in which person has settlement for poor relief purposes. I have read 
t his opinion and believe that i t only refers to cases where the count y of 
residence sends the pauper to the University Hospital. Would you kind ly 
inform me if I am cor rect in assuming that in cases where a pauper 
is living unde r the jurisdiction of any other municipality than that 
of the legal settlement, the municipa lity of the legal settlement instead 
of the municipality of the res idence shall pay for all medica l attention 
given in emergency cases by a physician or a hospital in thc munic i­
pality of the legal residence even though the munic ipality of the legal 
settlement has not authorized the expense and further that the phy­
s ician and doctor ma y collect directly from the municipality of the 
legal settlement charged with the support of the pauper for poor relief 
purposes." 

In my opinion, the opinion of the a t torney genera l under date of No­
vember 3, 1938, would a pply with equal force to a case of hospi talization 
under Se.ction 3164-19, et seq. Both act s provide for payment of costs by 
the county of the patient's residence as distinguished from settlement . See 
Sections 3164-21, 4679, 4580, 4684. 

If the patient is a poor person wit h in t he meaning of the poor laws, 
then, in my opinion, if the case be onc which comes within either Section 
3173 or Section 3186, a s a mended by Laws 1939, Chapter 68, the county of 
res idence may obtain reimbu rsement from the county of legal settlement . 

J uly 19, 1940. 

266 

KE NT C. van den BERG, 
Specia l Assistant Attorncy Genera l. 

339g-2 

Reimbursement-State no a ut hority to reimburse county for charges to 
patients t reated, When Minnesota General Hospi tal unable to receive 
them-M27 § 4584, M40 §§ 3164-19 et seq. 

Clay County Attorney. 

You inquire whether the s tate ha s au tho rity to reimburse t he county 
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for charges to patients referred to t he Minnesota General Hospital which 
was unable to receive them, thus necessitating treatment in other hospitals. 

You are advised that the st ate has no authority to rei mburse the 
county for such charges. 

Section 4584' of M ason's Minnesota Statutes of 1927, r ela t ing to the 
Minnesota General Hospital, provides that such hospital shall draw upon 
each county fo r the expense of treating indigent patients sent there by the 
county. 

Sections 3164-19 et seq., Maso n's 1938 Minnesota Supplement, authorize 
the count y b08t"d to contract with local hospitals for treatment of indigent 
patients, and Section 3164-21 provides that such expense shall be paid by the 
county of the patient's legal residence. 

Thus, you will note that in both cases the county is the ultimate source 
of payment. 

Since the facilities of the Universi ty Hospital are offered to the 
public and to the counties only so far as such fa cilities can be available, 
we do not see how the re could be any obl igat ion on the state to reimburse 
your countYi and we know of no means or law under which the state could 
do so. 

December 9, 1939. 

267 

M. TEDD EVANS. 
Assistant Attorney General. 

1001c-l 

X-rays-Board and room of special nurses and professional services of 
doctor-M27 § 3164-19 et seq. 

Carver County Attorney. 

You state : 

"The statement has been submitted to the County Commissioners 
of Carver County, Minnesota , in which cha rges are made for drugs, 
laboratory, oxygen, x-rays, chest aspirations, board and room of special 
nurses and professional services of a doctor in connect ion with treat­
ment administ ered to an indigent person, this person having been taken 
to a private hospital with the consent of the County Board." 

You then inquire whether or not the county can legally pay for the 
expenses enumerated above under Section 3164-19, et seq. 

I a m assuming that the services rendered were rendered after the 
proper inves tigation and application had been filed, as is provided for by 
Section 3164-20, and that the only issue raised by your request is whether 
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or not the various items listed by you can be said to be within the term 
"hospitalization" as used in the act. 

In my opinion the term " hospitalization" as used by this act includes 
a ll necessary and proper services rendered to a patient while at the hospital 
as a part of the treatment for which he was hospitalized. 

Whether any particular item referred to in your letter can be said 
to be a necessary and proper service must be determined upon the facts 
af each individual casc, having due regard to sound medical practice. 

July 5. 1940. 

SETTLEMENT 

268 

KENT C. van den BERG. 
Special Assistant Attorney General. 

339g-2 

Acquis ition-Two pe riods of less than t he requisite time. separated by 8 

residence in another county. cannot be tacked together or combined so 
as to comply with t he statutor y requirement. 

Norman County Attorney. 

You state that "X" hud a settlement in Norman County; tha t on 
November 12, 1936, "X" went to Clearwater County, where he stayed 
until July 30, 1937, upon which date he went to Grand Forks County 
and worked there in t he harvest fields for four or six weeks; that the 
work was of a temporary nature; that ut the expiration of the four or 
six weeks he returned to Clearwater County and continued to reside there 
until May 5, 1939, when he was taken to the Sanatorium at Walker, and 
is now a patient there. You also state that on September 15, 1938, fiX" 
was placed on the surplus commodities rolls. You then inquire in which 
county "X" has his settlement for poor r elief purposes. 

The settlement of "X" wiH retain in Norman County unless it can 
be shown that he has resided in Clearwater County a sufficient length 
of time to have acquired a settlement there. On July 30, 1937, when "X" 
went to Grand Forks County he had not res ided in Clearwater County 
a sufficient length of time to have acquired a se ttlement there. Conse~ 

quently, he retained his old settlement in Norman County. 

Whether or not "X" now has a se ttlement in Norman County depends 
upon whether he has since his return from Grand Forks County resided 
within Clearwater County the requisite period. You do not state the exact 
date of "X's" return to Clearwater County. Assuming "X" returned there 
on September 1, 1937, the question becomes whether "X" has resided in 
Clearwater County a s ufficient length of time subsequent to September 
1, 1937. The eight months and eighteen days during which "X" resided in 

, 
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Clearwater County prior to his going to Grand Forks may not be charged 
to Clearwater in determining his present settlement. In City of Detroit 
Lakes v. Village of Litchfield, 200 Minn. 349, 353, 274 N. W. 236, our 

court said: 

u* •• no single person coming from another state can obtain 8 

pauper settlement until he has resided one year continuously in this 
state. Two periods of less than a year each separated by a five months' 
residence outside the state cannot be tacked together or combined so 
as to comply with the statutory requirement of a residence for one 

year continuously in the state. • • ." 

In my opin ion the same principles will apply to a controversy between 

counties within the state. It should be noted that in this state the court 
f ound that the intervening res idence without the s tate was temporary only 

and that the claimant intended not to change h is residence. The court said 
that this fact does not have much bearing on the conclusions of Jaw . 

.... .. .. Intention of the pauper with respect to settlement is not 

of much significance. The fact of remaining or living at a place r egard­
less of intention to make it one's domicile is what counts in detennining 

a pauper's settlement. Town of Smiley v. Village of St. Hilaire, 183 
Minn. 633, 237 N. W . 416." 

Whether the time during which "X" received surplus commodities is 
to be excluded raises a question upon which there is not sufficient informa­

tion in your inquiry to form an opinion. 

Hence, if "X" returned to Clearwater County on or before September 

I , 1937, it would appear that on September 2, 1938, he would have acquired 

a settlement there. Laws 1939, Chapter 398, which raised the requisite 
period of residence from one to two years, was approved on April 22, 
1939. This amendment is not retroactive so that if "X" has resided in 

Clearwater County one year prior to the effective date of Chapter 398, 

then the one year period will apply. 

If "X" returned on September 16, 1939, or subsequently, then if the 

method of distribution of surplus commodities comes within the term of 
the two former opinions (October 3, 1939, F ebruary 7, 1940), then the 
months during which "X" received these surplus commodities should be 

excluded in determining the period of residence. 

November 14, 1940. 

KENT C. van den BERG, 

Special Assistant Attorney General. 

3390-2 
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269 
Absen<:e from State-M40 § 3161 . 

Swift County Attorney. 

You ask if the fact that your county welfare board gave relief to a 
person living in another county and thus cause such months to be deducted 
from the period in which such pe rson could ga in settlement in that county, 
resulting in the person being moved back to your county, throw the burden 
of supporting such poor person on the county instead of the political 
subdivision which was his legal place of settlement? 

No. A person who has not lost his legal settlement by absence from 
the s tate for one year, as provided in Section 3161, Mason's 1938 Minnesota 
Supplement, r eta ins hi s legal settlement for poor relief purposes wherever 
it is, until he gains a new one pursuant to such section as amended. 

Therefore, the only test in determining your question is whether he 
has gained a new settlement in any other subdivis ion. We call your attention 
to the case of Equality Township v. Star Township, 274 N. W. 219. 

November 29, 1939. 

270 
Absence-Temporary- L. 39, C. 398. 

Steams County Attorney. 

You state : 

M. TEDD EV ANS, 
Assistant Attorney General. 

3390-4 

"Are we correct in assuming that where a person has a legal 
settlement in one county, that it will take two years to establish such 
settlement in another county? 

"A person having a settlement in Mahnomen County, Came from 
that County to Stearns County in April , 1938, remaining in Stearns 
County two months ; he then moved to Meeker County where he 
remained three months ; then he r eturned to Stearns County and 
remained there for a period of five or six months before relief was 
granted. 

"In determining this person's settlement, may we assume that 
since he had a residence in Mahnomen County, Minnesota, it would in 
any event require two years to establ ish settlement in another county 
in Minnesota, or must we go back ' two years from the time relief is 
granted the poor person and determine whether he has resided during 
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the two year period, longer in Stearns County than he did in Mahnomen 
County . ..... 

Your first question is answered in the affirmative. In the case of Ci ty 
of Willmar v. County of Kandiyohi, 167 Minn. 178, the court held that a 
poor person who has a legal settlement in a particular county retains 
s uch settlement until he acquires a new one in another county, or loses it 
by removing from the state. The court said: 

..... It is conceded t !1at Peterson had a legal se ttl ement in 
Stevens county before removing to Willmar. He retains that settlement 
until he acquires a settlement elsewhere or loses it by r emoving from 
the state. County of Steele v. County of Waseca, 166 Minn. 180; 207 
N. W. 323. To acquire a settlement elsewhere he must reside con­
tinuous ly for one year in another county." 

Under Chapter 398, Laws 1939, two years res idence is required. 

In OUI" opinion, if thi s person's legal settlement was in Mahnomen 
County prior to April, 1938, it continued to be thcl'e until he acqu ired 
a new settlement. He did not 10$;e it by his temporary absence therefrom, 
no r did he acquire a new legal settlement in either of the other counties 
mentioned by his few months stay there. It is not necessary in this case 
to "det ermine whether he resided during the two year period longer in 
Stearns County than he did in Mahnomen County." We a ssume you mean 
Mahnomen and not Meeker County in the last paragraph of your letter. 
You do not state whether or not th is person has a family. 

July 20, 1939. 

271 

VICTOR H. GRAN, 
Ass istant Attorney General. 

3390-2 

E m ploye on WPA project-Non-relief worker- M40 § 3161. 

Yellow Medicine County Attorney. 

You state: 

"These two men, form er res:dcnts of Yellow Medic ine Count y, 
went to work on a WPA project at Appleton in Swift County and were 
gone from Yellow Medicine County f or a period of mOTe than one year. 
They were the owners of trucks and contracted their services to the 
WPA at Appleton. They were never certified by the County Welfar e 
Agency and were non-re1ief workers. However, du r ing the time that 
they were so employed they d id obtai n their checks through the 'VPA 
office. 

"The question is whether, under the circums t ances, they obtained 
a residence in Appleton or whether they are st ill residents of Yellow 
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Medicine County. I a m a ssuming and which I understand t o be a 
fact, that they took their famil ies and moved to Appleton at the time 
when they were getting their wages up there. At the present time, 
they hav~ returned to Yellow Medic ine County and arc asking for 
relief." 

We unders tand that your question is part icularly directed to the fact 
that these men were paid by WPA check for work done on a WPA project 
although they were non-relief workers. 

In our opi nion the clear import of Section 3161 is that only the time 
during which a pe rson r eceives relief, whethe r it be direct or work relief, 
s hall be excluded in determining that person's legal settl ement: 

....... The time during which a pe rson · ... has received r elief 
from the poor relief fund of any county or munic ipality or from funds 
supplied by the State of Minnesota or t he United States or any depart­
ment or departments thereof (except a rec ipient of assis tance under 
the aid t o t he blind act) supplied as direct relief or in providing work 
on a reli ef basis a nd in lieu of direc t relief, shall be excluded in 
determining the time of residence hereunder . ••• " 

This section was amended by Chapter 398, Laws 1939, by requiring two 
years' residence inst ead of one and adding the part in parenthesis in the 
quotation, bes ides other matter not pertinent to this inquiry. 

Accordingly, if a person is employed by a federal agency but his 
employment iR not on a " relief basis," we are of the opinion that the 
time during which he is so engaged a s a non-relief worker is not to be 
excluded under Section 3161 in determining his legal settlement for poor 
relief purposes. 

August 14, 1939. 

272 
Family res iding elsewhere. 

Stearns Coun ty Attorney. 

You inquire : 

VICTOR H. GRAN, 
Assistant Attorney General. 

3390-2 

"whether or not a man can establish a new se ttl ement for poor relief 
purposes in the township where he is employed while his family has 
been placed tempora rily with his parents in another township." 

I know of no law which would disable such a person from acquiring 
a new settlement for poor relief purposes because h is fa mily is temporarily 
residing elsewhere. You do not state whether the family is receiving relief 
at the place of temporary residence, and 1" assume they are not. 
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As to t he general principles involving the determination of a family 

settlement by the husband, I refer you to the cases of Kramer v. Lamb. 
84 Minn. 469, 87 N. W. 1024, and City of Willmar v. Vil1age of Spiter , 

129 Minn. 395, 152 N . W. 767. 

It is my opinion that a husband is unde r no di squa lification from 

acquiring a new settlement where his family is temporarily residing else­
where. This opinion must not be construed as holding that this particular 
person has in fact established a new settlement apart from his family. 

Such determination could be made only after a careful analysis of all the 
facts and circumstances surrounding the casco 

March II, 1940. 

273 

KENT C. van den BERG, 
Special Assistant Attorney General. 

3390-2 

Federal surplus cornmodj ties-Condi t ions of dist ribution- M40 § 3161. 

Director of Social Welfare. 

On September 18, 1939 this office rendered an opinion holding that 
the receipt by a person of surplus commodities constitutes relief within 
the meaning of Mason's 1938 Supplement, Section 3161, as amended by 
Laws 1939, Chapter 398, and hence that the time dudng which surplus 
commodities are received by such person should be excluded in determining 
his settlement for pOOl" relief purposes. Thi s ruling should be followed 
in all cases where federa l surplus commodities are distributed through the 
system now in force, under the direction of the s tate relief agency, t o 
meet the actual needs of destitute persons whose eligibil ity for relief has 
been official1y determined by the county relief agency or in such other 
manner as the state agency may direct. We call your attention to this 
so t hat t he opinion above mentioned may not be applied indiscriminately 
to a11 cases of dis tribution of surplus commodities. If a case should arise 
where such commodi ties are distributed under conditions different from 
those above stated, it should be refell'ed to this office, with a fu ll statement 
of the facts, for a further opinion. 

October 3, 1939. 

CHESTER S. WILSON, 
Deputy Attorney General. 

8390-4 
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274 
Federal s urplus commodities-Months during which same received to be de~ 

ducted in determining res idence- M40 § 3161. 

Benton County Attorney. 

Y ou ask: 

" Does the r eceipt by a per son of a federal g r ant or of surplus 
commodities const it ute relief so t hat the month or months du ring 
which these items were received may be deducted from the period of 
residence for settlement purposes '! " 

Chapter 398, Laws 1939, amending Section 3161, 1938 Supplement t o 
Mason's M.innesota Statutes 1927, reads in part as follows : 

"The time du ring which a person * • • has received relief from 
t he poor fund of any county or municipality or from funds supplied 
by the S tate of Minnesota 0 1' the Un ited States· •• supplied as direct 
relief or in provid ing work on a relief basis and in lieu of direct reli ef, 
shall be excluded . ••• " 

The State Relief Agency in it s SC-Letter No. 363, dated June 19, 
J939, to executive secretaries of various Welfa re Boards, says: 

"Certifying agencies a re cha rged with the responsibility of deter­
mining the eligibility of individual rec ipients or g roups of recipients 
to receive surplus commodit ies, a nd should constantly bea r in mind the 
fact tha t commodities are to be issued ' in addi t ion to' rather than 
'in subst itut ion for' other fo rms of relief or income." 

In my opinion your inquiry is answe red in the affirm at ive. The receipt 
by a person of surplus commodit ies cons titutes relief wi t hin the meaning 
of the act cited. Consequently, the months during which surplus commodi­
t ies are received by such person should be excluded in determining his 
settlement for poor relief purposes. 

September 18, 1939. 

275 

V1CTOR H . GRAN, 
Assistant Attorney General. 

3390-4 

Insane persons-Ability of discharged pat ient to acquire settlement though 
he has not been restored to capacity. 

Pipestone County Attorney. 

You inquire : 

"Mrs. X, an adult having a settlement in County A, is committed 
to the State Hospital for the Insane from County A. After being in the 
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hosp ita l for severa l months she is di scharged to the custody of her 

son who resides in County B. She is not restored to capacity. Can 
she, afte r living in County B for the required leng th of time, be 
eligible to r eceive public lI ssistancc from County B 1" 

Your inquiry r a ises a question of fact wh ich may not be determined 

by the attorney general. However, the following analys is may be helpful. 

A person committed to the sta te hospi ta l as an insane person is 
subject to the followin g two factors, each of which may disable said person 
from acquiring a settl ement : (1) Lack of capacity to have an intent 
necessary to acquire a settl ement, a nd (2) legal rest raint of liberty. 

(1) As to t he capacity to acquire an intent, thi s will be a materia l 

factor depending upon whether the question involved is a settl ement for 
poor reli ef purposes or for old age assistance. In tent to ma ke a home 
has been held to be a necessary element of settlement for purposes of old 

age a ssistance, In r e Applica tion of Seidel, 204 Minn. 357j whereas for 
purposes of pOOl' relief inten t is held to be of negligible significance. See 

Ci t y of Detroit Lakes v. Village of Litchfield , 200 Minn. 349. The distinc­
tion is based upon t he thcory that poor relief is essentially an emergency 

matter, whereas old a ge assistance is in the nature of all award bes towed 
by the community on its aged members f or past services and good citizen­

ship. See In re Application of Seidel, supra , a t page 361. 

Assuming that intent becomes a mate ria l element, then whether or 
not any person is capable of such an intent is a fact which must be deter­
mined in each cage. There are many for ms of insanity which would not 
necessarily disable a person affected therewith from n capaci ty to form 
an intent, Consequentl y, the mere fact that one has been committed as 
insane would not ipso facto preclude his capacity to fOl'm an intent though 
it may be evidence thereor. However, a di scharge would a lso be evidence to 
the contrary, 

(2) Legal restraint of liberty. Though the authorities are not entirely 
in acco rd it would seem tha t the ma jority r ule is that one under legal 
restraint of his liberty cannot acquire settlemcnt (Op, of Atty. Gen. No. 
658, 1934). Whethcr or not Mrs. X is under such a restraint from the 
hospital or its agents would depend upon the nature of her diRcharge. 
]f the discharge is com plete and the hospital exercises no au thority over 
her either di rectl y or through her son, t hen in my opinion s he would bl.! 
car-able of acqui ri ng settlement notwithstanding the fact that she has Dot 
petitioned the probate court a nd has not received from them a restora ticm 
to capacity, 

J anuary 29, 1940. 

KENT C. van den BE RC, 
Specia l Assistant Attorney General. 

248b-7 
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276 
Removal-Person may not be removed from freehold-County may not 

separate husband and wife. 

Village Attorney, Osakis, Minn. 

You state and inquire: 

"Something like 18 months DgO Mrs. 'A', divorced, moved here 
from the southern part of the State with her children. She was at 
that time receiving Aid for Dependent Chi1dren and has continued 
receiving the same, the same now being paid by this County. 

"About 8 months ago she purchased, under contract for deed, a 
home here. 

"About 2 months ago she married 'B', who had been here since 
about January 1st, 1940 and who had been a res ident and has a legal 
sett lement in Lac Qui Parle County. 

"Shortly after said marriage both 'A' and 'B' signed an application 
for relief. This was denied and notice served upon fB' to return to 
his legal settlement, which County acknowledges its Jiability and is 
willing to accept him. 

"We are also serving notice on 'A' to return to her legal settlement. 

"In your opinion, is there any reason why either or both 'A' and 
fB' cannot be removed to their respective legal settlements 1" 

In my opinion the proposed removal is subject to the fol1owing objec­
tions: 

1. Removal of "AU to the county of her former residence would be 
inconsistent with two well established principles of law. (1) A county 
may not by removal of a pauper family separate husband and wife. 
(2) At the time of her marriage "AU took the settlement of her husband. 
See City of Willmar v. Spicer, 129 Minn. 395. 

2. Though our suprcme court has not passed 0 11 the point, it has been 
held that a county may not remove a pauper from his freehold. In Town 
of Londonderry v. Town of Acton (1830), 3 Vt. 122, the court said: 

"* •• The principle that a man cannot be removed from his 
freehold seems, in all causes where it is mentioned, to be recognized 
as the settled law, and all the statutes which have been passed on 
the subject of the removal of paupers have been made to yield to 
this well known and established principle. Indeed, to reside on the 
freehold was considered as a right derived under Magna Charta, and 
one of which the person could not be deprived unless for crime." 

In Walden v. Cabot, 25 Vt. 523, the court he ld that the same rules 
apply to an equitable freehold estate. On the basis of this line of authority, 
together with the earlier English cases which are in accord, the attorney 
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general, in an opinion dated February 8, 1936, held that a person who 
owns a freehold equity in an estate upon which he lives could not be 
removed to the county of his legal settlement. 

July 24, 1940. 
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KENT C. van den BERG, 
Special Assistant Attorney General. 

3390-3 

Removal-To places of-M27 §§ 3186, 3173. 

Carlton County Attorney. 

This office has uniformly held that the local authorities have no power 
to r emove paupers against their will to another state. We arc not aware 
of the decision of any District Court or of our Supreme Court holding 
to the contrary. Nor are we aware of any legislative act overcoming this 
interpretation of the law. Accordingly, you arc advised that in the first 
case described by you the Texas family now on relief in your county 
cannot be forcibly transported back to Texas. 

As to the other family on relief in Carlton County the situation is 
different. You say this family has a settlement in another county of this 
state, and that this county is willing to receive and support them. 

You are referred to the provisions .of Subdivision 2, Section 3186, 
Mason's Minnesota Statutes of 1927, which provides that when a person 
not having a legal settlement shall make application for relief, the mayor 
shall wafn him to depart and if he refuses to go and is likely to become 
a public charge the mayor may in writing IIrequire any constable or marshal 
of the town, city or village to convey him to the place of his settlement, 
if he have a settlement in thi s stat e." If you are under the county system 
of caring for the poor see Section 3173, Mason's 1927 Code, which, under 
similar circums tances, empowers the chairman to issue an order to the 
sheriff requiring him to convey the pauper to his place of settlement. 
This right of removal exists only after application for relief has been 
made. 

While there is no express authority for the payment of traveling 
expenses of paupers who voluntarily return to their place of residence 
outside the state, such expense has been frequently paid by the public 
authorities and has never been seriously questioned in cases where the 
place of the pauper's settlement has signified its willingness to assume 
responsibil ity for future care. 

Such s ituations as you describe arc sometimes referred to the State 
Board of Control for advice (Director of Social Welfare). It might be 
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wise for you to discuss these cases with the Board with the hope of secur­
ing some practical suggestion. 

February 9, 1939. 
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ROLLIN L. SMITH. 
Special Assistant Attorney General. 

8890-2 

Time of Bpplicalion- M40 § 3161, L. 39, C. 398. 

Director of the Division of Social Welfare. 

The question has been raised as to the effect of t he provisions of 
Laws 1939, Chapter 398, Section 1, amending Mason's 1938 Minncsob 
Supplement, Section 3161, with respect to the determination of settlement 
for poor relief. 

On Apri l 22, 1939, the act was approved and therefore became effective 
on April 23, 1939. The act changed the period of residence requisite to 
legal settlement from one to two yea rs and added old age assistance and 
aid to dependent children to the other forms of public assistance receipt 
of which would extend the time required for acquisition of a new settlement. 

There appears to be nothing in the 1939 a mendment which would 
indicate an intention on the part of the legislature that the amendment 
is t o be given a retroactive effect. Consequently, the a mendment can be 
construed as being prospect ive only. In re Settlement of Venteicher, 202 
Minn. 331. Hence, in my opinion, the amendment would not affect any 
settlement already acquired under the old law before April 23, 1939, the 
effective date of the amendment. The procedure for determination of 
settlement for relief purposes would therefore be as follows: 

1. Ascertain whether before April 23, 1939, the effective date of th t 
new law, the applicant had established a settlement under the old law, 
Section 3161, as it st ood prior to the amendment. If so, he would be 
entitled to receive relief unde,r that settlement until changed as provided 
by the new law. 

2. If the applicant had not established a settlement under the old 
law before April 23, 1939, determine his settlement at t he time of 
application under the new law, except that receipt of old age assistance 
or aid to dependent children before April 23, 1939, would not extend the 
time required for acquisition of settlement. Under the law laid down 
by the Supreme Court in the Venteicher case (supra) receipt of old age 
assistance or a id to dependent children would extend the period of residence 
requisite to legal settlement only after the new law became effective, 
beginning April 23, 1939. However, if any such assistance or aid was 
received at any time f rom April 23 to April 30, 1939, inclusive, the entire 
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month should be excluded in counting the time of residence for settlement 
purposes under the Jaw for reckoning time by entire month prescribed 
by Section 31GI. 

3. The Venteicher case involved the amendment to Section 3161 made 
by Extra Session Laws 1935-1936, Chapter 68, passed January 24, 1936, 
whereby direct relief and works relief from state and federal funds were 
added to the forms of ass istance receipt of which would extend the time 
required for acquisi tion of a new seLU ement. The court held that the 
provisions applied only to time elapsed a ft er the amendment was passed, 
subject to the ru le above mentioned fo r reckoning time by entire months. 
Some cases may yet involve application of the 1936 amendment. In any 
such cases if the period of residence began on or before January 24 , 1936, 
the rule above s tated should be take n into considera t ion in the determination 
of settlement. 

October 25, 1939. 

J. A. A. BURNQUIST, 
A ttorney General. 

STATE DEPARTMENTS 
ADMINISTRATION 
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3390-2 

Fi're Departments-Aid t~Power to reduce expenditure unde r- M27 §§ 
3723 to 3725, 3738 to 3740, 1938. M40 § 3750-10, L. 39, C. 431. 

Commissioner of Admini stration. 

You state: 

HSections 3723 to 3725 and Sections 3738 to 3740 as amended by 
3750-10 of Mason's Minnesota Statutes provides for the annual pay­
ment to muni cipalities of an amount equal to the t wo per cent tax 
on fire insurance premiums written with in such municipalities. This 
payment to municipalities is in many cases exactly equal to the tax 
collected by the State under the provisions of Section 3347 as amended. 

"The 1939 Legislature made an appropriation of $145,000 for the 
purpose of paying the two per cent lAid to Fire Departments'. A 
balance of more than $3,000.00 remains from the appropriation for 
the fiscal year jus t ended." 

You ask: 

"Jf our office find s that income for the Revenue Fund will not be 
sufficient to meet all appropriations, have we the authority to reduce 
the allotments of lAid to Fire Departments" If such allotments are 
reduced so that the aid must be pro-rated at 92%, for example, will 
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the obligation of the State to the municipalities be discharged by 
the paying of the lesser amount '? " 

The Reorganization Act , Laws of 1939, Chapter 43] . Article II, Section 
16, provides: 

"In case the commissioner shall di scover at any time that the 
probable receipts from taxes or other sources for any appropriation, 
fund, or item will be Jess than was a nticipated, and that consequently 
the amount availa ble for the remainde r of the term of the appropriation 
01' f or any allotment period will be less than the amount estimated 
or allotted therefor , he shall , with the approval of the governor, and 
after not ice to the agency concerned, reduce the amount allotted or 
to be allotted so as to prevent. a de ficit." 

This author ity appl ies to appropria tions to all st a te agencies within 
the scope of the Reorganization Act, unless there is something in the 
language of the Appropriation Act itse lf or the law authorizing the expen­
diture which removes it from the exerci se of such authority. In the case 
before us we are deal ing with a fix ed tax collected for a specific purpose. 
The measure or yardstick by which t he payments made to the municipal­
ities in which the tax has been collected a re determined is the amount of 
such tax. Under this measure there can never be a payment t o any 
municipal subdiv ision of more than the amount which has been collected 
for such purpose in that particular place. 

The statute s pecifica lly imposes upon the state auditor the duty to 
issue and delive r to t he state treasurer hi s warrant for an amount equal 
to the amount so co llected in the particular subdivision which is to receive 
the warrant. The statute abo imposes a specific duty upon the st a te 
treasurer to honor the warrant so p repared by the s tate auditor and 
directs him t o pay the warrant ouL of t he general fund of the state. It 
is true t hat there is a specific appropriation of $145,000 for the current 
fi scal year. However, in view of the duty imposed upon the state auditor 
and state trea surer , the effect of this appropriation is to confirm the 
payments so to be made and to place a maximum thereon. 

It appears to us that there is a difference between statutes authorizing 
ordinary expendit ures and a s tatute like the one under consideration which 
imposes upon the state auditor a manda to ry duty to make and deliver his 
warrant fo)' an amount determined by an exact rule also la id down in 
the statute. The legislatu re, presumably , because the a mount to be repaid 
is fixed by the amount which has been paid in, intended that the state 
auditor should have no discretion in the matt er, but made it mandatory 
for the ·audito r to perform a certain duty. In the absence of language 
clearly evidencing the intent of the legislature to give the commissioner 
of administration authority to reduce a n expend iture to be made by the 
audi tor under the mandatory lang uage of this s ta tute, we must hold that 
the power conferred upon the commissioner of administration by said 
Section 16 is not a pplicable to this particular ex penditure. 

September 2, 1939. 

GEO. B. SJOSELIUS, 
Specia l A ssi ~tant Attorney General. 

640. 
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APPROPRIATIONS 

280 
Annual-Balance on hand does not revert to general Cund- L. 37. C. 446, 

L. 39, C. 431. 

Commissioner of Administration. 

You state that in April , 1937, the legislature passed a bilI allowing 
the Disabled American Veterans of the World War $10,000.00 a year for 
a ssistance to disabled World War Veterans , and that there is a balance 
remaining in the fund s appropriated pursuant to this act in the amount 
of $10,000.00, which is standing to their credit on the books of the State 
Auditor. 

You inquire, "does this balance cany over into the fiscal year begin­
ning July I, 1939, or does it revert to the general r evenue fund 1" 

Chapter 446 of the Laws of 1937 provides in part as follows: 

"There is hereby annually appropriated from the general revenue 
fund of the State of Minnesota, the sum of t en thousand dollars 
($10,000.00), to be expended by the Disabled American Veterans of 
the World War of Minnesota for the purpose of ass isting World War 
Veterans in the preparation a nd presentation of their claims to the 
United States Government for compensation and other benefits to 
which they are entitled as a result of disabilities incurred in military 
serv ice," 

This act took effect a nd was in force from and after its passage. It 
was repealed by section 42, Chapter 422, Laws of 1939. 

Section 17 (a), Article II, Chapter 431, Laws of 1939, the Reorganiza­
tion Act, provides for the reversion of appropriations to the state trea sury 
which remain unexpended and unencumbered at t he close of any fi scal year 
and is inapplicable to fund s appropriated fo r special purposes by s tanding, 
continuing or revolving appropriations. It appears that the auditor and 
the agency to which the funds were appropriated have proceeded on the 
assumption that $10,000.00 was immediately appropriated upon the passage 
of the act for t he fi scal year ending June 30, 1937, another $10,000.00 
available July I, 1937, for the ensuing fi scal year, and a nother $10,000.00 
was available July I , 1938, for the ensuing fi scal year. Mason's Minnesota 
Statutes for 1927, section 117-1, defines fiscal year as follows : 

"That the period of 12 months ending at midnight between June 
30th and July 1s t, be and hereby is designated as the fiscal year of 
t he state of Minnesota." 

Expenditures and commitments have been made by the agency to 
which the funds were appropriated in accordance with the act. It is my 
opinion that this amounts to a reasonable practical construction of the 
act which was apparently in accord with the intention of the legislature. 
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Presumably, the 1939 legislature was informed of the situation, ye t it 
did not expressly cancel the unexpended balance. The appropriation act 
in question should be cons trued merely as cutting off further annual 
appropriations and not as e liminating the balance for the last year already 
appropriated. It is my further opinion that the balance on hand is avail­
able for the purpose of the act until it is withdrawn. 

July 19, 1939. 

See Laws '41, eh. 548. 

BOARDS 
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JOHN A. WEEKS, 
Assistant Attorney General. 

640. 

Accountancy- Examination fee-ReexaMination-Return of fee if applicant 
rejected-M27 § 5703, L. 39, C. 431. 

Minnesota State Board of Accountancy. 

You inquire as to the proper procedure to be followed by your board 
in the matter of charging for examinations, reexaminations and in muking 
refunds. 

Mason's Minnesota Statutes of 1927, Section 5703, provides in parl 
as follows : 

"Said state board of accountancy shall charge for each examina­
tion and certificate provided for in this act a fec of twenty-five dollars 
to meet the expenses of such examination. This fee shall be payable 
by the applicant at the time of making his initial application, and 
shall not be refunded, and no additional charge s hall be made for the 
issuance of a certificate to any applicant ...... 

The statute expressly provides that the fee s hall be payable by 
applicant at the time of making his initial application and shall not be 
refunded. However, in view of the language which precedes this state­
ment, which says that the board shall charge for each examination and 
certificate, it seems clear the legislature intended that the money be not 
refunded after an examination is taken or a certificate issued. If the 
legislature only intended that your board should charge for an examination 
or a certificate, then they could not have meant that the money should 
not be refunded if the application were rejected and the person not per­
mitted to take the examination or be g iven a certificate. 

Your practice of holding checks of applicants attached to the applica­
tions and returning them in event they are rejected is a very practical 
and permissible way of handling this matter. The so-called Reorganization 
Act does not prevent this practice as Article VH[, Section 13, Chapter 
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431, Laws 1939, exempts profess ional and licens ing boards from its pro­
visions and limitations. 

As to reexaminat ions, you were advised under date of December 7, 
1922, that your board might adopt a rule allowing applicants who have 
passed two subject s out of the three to be reexamined in the third without 
payment of an addi tional fee but where he fails the second time in the 
same subject and desires to be reexamined, he would be required to pay 
another fee of $25.00, for which he would be entitled to examination in 
all subjects. 

You aTC also advised at this time that t he exp ression "each examina­
tion" meant a complete examination in all the subjects and did not mean 
the examination in each separate s ubject. 

Oclober 23, 1940. 
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JOHN A. WEEKS, 
Assis tant Attorney General. 

882f-l 

Hairdressers-l'ttanager-Operator-Legal age requirement-Not waived by 
marriage-M27 § 5846-28. 

Minnesota State Board of Hairdressing and Beauty Culture Examiners. 

You inquire whether a woman becomes of age when she marries. 

What you intended to ask, no doubt, was whether marriage emancipates 
a woman from certain legal restrictions placed on minors, and more specif. 
iea lly f rom the provisions of the hairdressing law, Mason's Minnesota 
Statutes of 1927, Section 5846-28, subsection (c), which requires that the 
manager-operator be a person of legal age. 

Your inquiry is answered in the negative. Marriage frees a minor 
of parental control. State ex reI. Scott v. Lowell, 78- Minn. 166, 80 N. W. 
877,46 L. R . A. 440. Minors after marriage are deemed to be emancipated 
from parental control not by virtue of their age, but by the marriage 
re lation, which is incons is tent with subjection to the control of their 
parent s. Lunds b'om v. Mample, 205 Minn. 91, 285 N. W. 83. But marriage 
does not remove the parties thereto from the operation of the general laws 
of the state enacted in the interes t of public welfare. State ex re I. Johnson 
v. Wiecking, 200 Minn. 490, 274 N. W. 585. In the last cited case the 
court said, " No one would cla.im that marriage now frees either party 
from the penal laws of the state." 

September 28, 1940. 

JOHN A. WEEKS, 
Assistant Attorney General. 

33b-9 

. . 
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283 
Pharmacy-Emrn cnagogues can only be sold under direction of registered 

pharmacist-L. 37. C. 354. 

Minnesota State Board of Pharmacy. 

You submit advertisements which contain an appeal to women, desig­
nating certain preparations as "periodic delay tablets; effective for most 
stubborn cases, f rom one to three months' delay," in wJ:lich they a lso state 
that IInever a woman disap pointed." You also enclose cover of the box 
upon wh ich is printed the ing redients of said tablets, to wit: 

Ferrous Sulphate; Po. Aloes ; Ergotin; Cotton Root; Black Hellebore; 
Oil of Savin. 

You state that these drugs have physiological properties as an emmen­
agogue and also quote from the U. S. Dispensatory the effects from the 
use of these drugs and that they are a ll commonly used a s abortifacients. 

Your inquiry as to whether the sale of these tablets or preparations 
by one not a registered pharmacist is illegal under the pharmacy law 
is answered in the affirmati ve. The t erm "drug" as defined by Section 
1 (d), Chapter 354, Laws of 1937, means: 

UAI1 medic inal substances and preparations recognized by the 
United States Pharmacopoeia and National Formulary or a ny revis ion 
thereof, and all substances and preparations intended for external a nd 
internal use in the cure, mitigation, treatment or prevention of disease 
in man and other animal, and all substances and prepara tions, other 
than food, intended to effect the s tructure or any fundion of the body 
of man or a nimal." 

Section 16, Chapter 354, Laws of 1937, provides: 

"(a) It shal1 be unlawful for any person to compound, dispense, 
vend or sell at reta il , drugs, medicines, chemicals and l or poisons in 
any place other than a pha rmacy except as hereinafter provided." 

Such exceptions are not material to this opinion. Section 27 (d) of 
said act provides in part as follows: 

"Nothing herein shall apply to or interfere wi th the manufacture, 
wholesale vending, or retailing of non-habit forming, harmless pro­
prietary medicines when labeled in accordance with the requirements 
of the State or Federal Food and Drug Act. • • ." 

The above sections of the Pharmacy Law a re applicable in the instant 
case, unless the preparation can be classified as a harmless proprietary 
medicine. The word "drug" has a comprehensive meaning which is more 
than ample to cover the ingredients of which you inquire. The following 
definit ions from the U nited States Dispensatory would clearly remove thestl 
drugs from t he "harmless" classification. 
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ERGOT: The long continued and free use of Ergot is highly dan­
gerous even when no immediate effects arc perceptible. Large doses 
are liable, it is true, to produce abortion in pregnant women. 

COTTON ROOT BARK: The attention of the medical profession 
was ca1led to Cotton Root Bark by Bouchelle in 1840, who staled that 
it was a popular abortifacient among the negro s laves. 

BLA CK HELLEBORE: Tn overdoses produces inflammation of 
the gastric and intestinal mucous membrane with violent vomiting, 
hyper-cathars is, vertigo, cramp . and convulsions. 

OIL OF SA VIN: Highly irritant. It has been used for the purpose 
of criminal abortion and in a number of such cases has caused death, 
the symptoms being violent abdominal pains, bloody vomiting a nd 
purging, diminution or suppression of urine, disordered respiration, 
unconsciousness, convulsions, and fatal collapse. 

The next question to be decided if these drugs are not in the ha rmless 
class is whether they are proprietary medicines. Dictionary definitions of 
"proprietary" are as follows: 

"Belonging to ownership; as, proprieta ry rights ; belonging, or 
pertaining, to a prop rietor. Proprietor is one defined as one who has 
legal righ t or exclusive title to anything . ...... An owner." 
State vs. Woolworth, 184 Minn. 54, 237 N. W. 817: 

"A proprietary medicine is a medicine which has a secret for­
mula." 

State vs. Jewett Market Company, 209 Iowa, 567, 228 N. W. 288. 
Obviously drugs sold in packages containing the ingredients contained 

therein would not be considered having a secret formula. 

JOHN A. WEEKS, 

F eb ruary 1, 1939. 

284 

Assistant Attorney General. 
337c-3 

Pharmacy-Licensing of pharmacies in state and municipal institutions­
L. 37, C. 354. M38 §§ 5808-1 sub. (a). 5808-20. 

Minnesota Stale Board of Pharmacy. 

You refer to Sections 5808-1, sub. (a) a nd 5808-20, M.M.S. '38, and 
ask whether or not dispensaries in s tate, county, and city institutions 
where prescriptions are compounded and drugs and medicines dispensed 
must be annual1y registered as in other cases. 
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An examina tion of the act or which these sections were originally 

II part-c. 354, L. 1937- inuicatcs your inquir y should be answered in 
the negative. 

Some cleare r expression of a leg is lative intent to subject such dispen~ 

saries to the s ta tutory licensing requi rements must be secured before we 
can hold othe rwise. 

The titl e of cha pter 354 was an act, "providing for the regulation of 

the pract ice of pharmacy; reg ula t ing sa le of drugs , medicine, chemicals 

and poisons ; provid ing for a s tate board of pharmacy, defining its power s 

and duties; setting fo rt h the requirements for regulation and li cens ing of 

pharmacist s, phar macies, and other places ; definitions and penalties." 

It is wit h the legal regulation of pharmacy as a n occupa tion tpat the 

leg islature had to do. State v. Donaldson, 41 Minn. 74. The expression, 

"and other places" in the titl e is to be construed under the rule of ejusd em 

generis. as though it read, "and other su ch like places ," t o-wit: like 
pharmacies. 

The titl e indicates the legisla ture had in mind the regulat:on of COnt­

mercia lly operated drug sto res, and the text of the act bears thi s out. 

The definition of pha rmacies is g iven as, "a d rug s tore or othe r establi sh ed 

place regula rly regis te red by the State Board of Pharmacy at which drugs, 
medicines, chemica ls, and poisons are compounded, dispensed, vended or 
so ld at r etail. " (§ 5808-1 s ub. (a) supra). 

By "establi shed place" the leg ;slature ref erred to a place ~ imi1ar to 
[l. drug store. 

There is authority for the propos ition that it will not be pl'esumed 
in the absence of exprcss statutory decla ra tion that the legislature in tended 
to requi rc a county t o pay an excise tax on the use by it of gasoline in 
the pe rformance of its g overnmenta l functions . O'Berry v. Mecklenberg, 
67 A.L.R. 1304 and note. In that decis ion the general principl e applied 
was that general s tatutes do not bind the sovereig n unless expressly men­
t ioned in them. Laws a re primarily made for the government of the 
ci tizen and not of the sta t e he rself. State v. Ga rland, 29 N. C. 48. 

The licens ing requirements imposed by Chapte r 354, s upra, are for 
the purpose of controlling and limiting t he exercise of the bus iness of 
pharmacy. W e do not bel ieve di s pensaries in state, county, a nd ci ty hos­
pitals and inst itutions, a ll of which a re agencies of the s tate or of its 
polit ical subdivisions, a re within the spirit and purpose of the act in 
ques~i on and so advise you. 

August 16, 1939. 

ROLLIN L. SMITH, 
Special Ass is tant Attorney Genera l. 

337b-2 
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285 
Pharmacy-Prescriptions-Writ ing in ink-Typewriting- L. 39, ce. 102, 

193. 

Minnesota State Board of Pharmacy. 

You inquire if prescriptions for barbital which have been typewritten 
but signed by the doctor comply with the barbital law. 

Section 4, Chapter 102, Laws 1939, as amended by Chapter 193, 
Laws 1939, provides in part as follows: 

HFor the purposes of this act, a prescription for barbital is void 
unless (1) it is written in ink * • *." 
A prescription which is typewritten except for the signature complies 

wi t h the r equirements of the act in this respect. Typewriting and printing 
are kinds of writing. Anderson v . Kentucky, 121 S. W. (2nd) 46, 47. 
Typewriting is writing within the contempl ation of the statute. New 
Masonic Temple Association v. Globe Indemnity Company (Neb.) 279 N. W. 
475, 478. Typewriting is writing within requ irements of statute. Miller v. 
Board of Commissioners, 171 Okla. 553, 43 P. (2nd) 734. Typewriting has 
largely taken the place of handwriting and may be considered a s hand­
writing. Hunt v. Dexter e tc., 91 N.Y.S. 279, 283; 100 App. Div. 119. 
"\Vriting" has also been held to include printing. Sears v. Sears, 77 Ohio 
St. 184 , 82 N. E. 1067, 17 L.R.A. (N.S.) 353, 11 Ann. Cas. 1008. 

The writing with a typewriter is writing with ink inasmuch as the 
characters are imposed upon the paper by means of ink or an inked r ibbon. 

The Ohio constitution provided that the names of signers of initiative 
and referendum petitions shall be written in ink, and it was held that this 
provi sion was complied with if the names were written in indelible penci1. 
Thrailkill v. Smith, 106 Ohio St. 1, 138 N. E. 532, 533. 

J anuary 29, 1940. 

EMPLOYEES 
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JOHN A. WEEKS, 
Assis tant Attorney General. 

337c-3 

Civil Service-Political activity-\Vhat constitutes-L. 39, C. 441. 

Department of Civi l Service. 

You state that an employee of the department of ag riculture in the 
classified service of the state and subject to the provis ions of Chapter 441, 
Laws 1939, the Civil Service Act, is a member of the Bill Posters' Union, 
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and has been s ince 1938, and would like to know if he could stamp and 
post bills, including those of candidates for polit ical offices, during bis 
vacat ion time and such other time a s he may be on leave of absence. 

The work about which such employee inquires is of a private nature 
and for which he will receive remunerat ion. He could have performed 
this work and charged therefor prior to the cnactment of the civ il se rvice 
law. A state employee's time is his own afte r his hours of work, during 
vacation periods, and while on leave of absence. During such times he 
may participate in activities of his own choosing which do not viol ate the 
law and do not interfere with his r egular employment. Unless the Civil 
Service Act imposes some restriction which did not formerly exist, the 
inquiring employee may carryon the activities which he has mentioned. 

There is nothing in the Civil Se rvice Act which now restricts such 
activity unless it is contained in Section 29, quoted as f ollows: 

" No officer or employee holding a position in the classified service 
of this state shall, directly or indirectly. solicit, or r eceive, or be in 
any manner concerned in soliciting, or receiving, any ass istance, assess­
ment, or subscription, whether vo lunta ry or involuntary, for any poli­
t ica l purpose whatsoever, or for any political party or affiliate thereof. 
No officer or employee in the classi fied ser vice shall be a delegate or 
alternate to any politica l convention. No oflicer, agent, clerk or em­
ployee of thi s s tate sha ll directly . or indirectly use h is au thority or 
official influence to compel any officer, or employee in the classi fied 
service to apply for members hip in or become u member of any organ­
iza tion, or to payor prom ise t o pay any assessment, subscription or 
contribution, or to take part in any pol it ical activity. Any person who 
violates any provis ion of thi s section shall be g uilty of U' misdemeanor, 
a nd shall be punis hed according ly, and if any officer or employee in 
the class ifi ed service is fou nd gui lty of violating any provision of this 
section, he is a utomatically separated from the service. 

"(2) Any officer or employee in the state class ified service shall 
resign from the se rvice upon filing as a candidate for public office." 

An analy~ is of this section is now timely, as the re has been some 
conjecture with regard to the extent of its lim itations upon the activities 
of state employees. A la w must be construed in the light of its purposes. 
It is my opinion that t he first sentence of the aforequotcd sect ion mere ly 
restricts official s and employees in the classified service from soliciting or 
receiving financial assi stance for political purposes or for any political 
party or affiliate. The evi l to which thi s prohibition is directed is weB 
known to all. P rior to the Civi l Service Act, state employees were active 
in t he solicita t ion of contributions for the campaigns of st a te officials and 
political parties, u suctlly upon a percentage basis of other state employees' 
sala ries or a percentage of the amount of bus iness certain firms did with 
the state. The use of the words "soliciting, •• * r eceiving, * •• assess­
ment, * * • subscrip t ion" in thi s provision strongly indicates that monetary 
assistance was what the legis lature principally had in mind. The words 



'\. 

JI 

360 STATE DEPARTMENTS 

"any assistance" cannot be interpreted alone, but mus t be construed in 
hal many with the context of the remainder of the sentence. 

Section 29 of the act in its orig:nal f orm (House File 601 ) included 
the words "contribute," "contributing," and the words " or contribution" 
after the words "solicit," "soliciting," and "subscription." These w ords 
were deleted by the legislature pr io r to the final passage of the act. 
The eliminat ion of the words IIcontrihu te," "cont ributing," "or contribution," 
indicated that the legislature did not intend to prevent employees in the 
classified service from making voluntary contributions for political purposes 
or to political part ies , but merely wished to stop the solicitation of f unds 
by state employees. The tenure provisions of the act g ive the employee 
ample protection from coercion if he does not wi sh t o make a voluntary 
contribution. It could not be se riously contended that a state employee 
in the classi fied service could not vote or have a right to express his 
opinion reg a rding candidates, political propositions or political parties and 
freely state which in his op inion he preferred. It is my opinion that this 
provis ion of the act only prohibi ts a state employee from soliciting or 
receiving financial or monetary ass istance. 

The second sentence is readily understood in its prohibition against 
acting as a delegate or alternate to a ny political convention. 

The third sentence forbids a ny office r or clerk, or employee in ei ther 
the class ified or unclassified service from us ing his authority or officia l 
influence to compel any officer 0 1' employee in the classified service to 
apply for membership in or to become a member of any organization or 
to payor promise to pay any a ssessment, s ubscription or contribution, or 
to take part in any political activity. This, of course, is to prevent influence 
which a s uperior office r migh t exercise over an inferior officer or employee 
from compelling the latte r to contribute or r ender se rvice in political 
matters. The penalty fo r viola tion is a misdemeanor and includes any 
person in the state's service, and in addition thereto those in the classified 
service are automatically di scharged. 

April 26, 1940. 

~ L. 1941, C. ;;; 

GOVERNOR 

287 

JOHN A. WEEKS, 
Assistant A ttorney General. 

644 

Appointment-Power to appoint same person to more than one office­
Supt. Bureau or Cr iminal Apprehension and Supt. Highway PatToi 
are not incompatible oflic£s- M27 § 128-1; M38 §§ 9950-6, 2554 sub. 18. 

The Governor . 

You inquire whether the same person may be appointed as Superin­
tendent of the Bureau of Criminal Apprehension and as Chief Supervisor 
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of the State Highway Patrol, to draw onl y one salary, but to have the 
powers of both offices. 

1. The appointment of the Superintendent of t he Bureau of Criminal 
Apprehension is governed by Laws 1927, Chapte r 224, Section 2, as amended 
by Laws 1935, Chapter 197, Sect ion 1 (Mason 's Statutes, 1938 Supplement, 
Section 9950-6), The Superintendent is appointed by the Governor for 
a term or two years, s ubject to removal by t he Gove rnor at pleasure. 
The sala ry of the Superintendent is fixed at $5000. He is required to 
devote his enti r e t.ime to the duties of h is office. He and hi s subordinates 
are r equired to cooperate with othe r peace officers of th e state in enforcing 
the criminal lawl'i . They have the same powers of arrest as sher iffs, but 
may not be employed to r ender police se rvice in connection with strikes 
and other industrial di s putes . 

2. The appointment of the members of t he State Highway Patrol, 
includi ng a Chief Supervisor and Assis tants, is governed by Laws 1929, 
Chapter 355, as amended by Laws 1935, Chapter 304, a nd Laws 1937, 
Cha pter 30 (Mason's Statutes , 1938 Supplement, Section 2554, Subdiv ision 
18) . This is a part of the statute defining the genera l powers and duties 
of the Commiss ioner of H ighways. The Chief Supe rvi sor is employed by 
the Commissioner of Highways, without a fi xed term, and would be s ubject 
to discharge by the Commissioner a t plea sure. The salary of the Chief 
Superv isor is to be fixed by the Commissioner at not to exceed $4000. 

I'n general, the members of the Highway Patrol are a uthorized to 
enforce the laws relating to the protection and use of trunk highways. 
Like the members of the Bureau of Cr iminal Apprehens ion, they have no 
power or authority in connection with strikes or industrial disputes. 

3. The genera l ru l-e is that two offices may be held by the same 
person unl ess th ey a re incompatible or un less there is SO me constitutional 
or sta tutory provis ion to the contrary. 

Dunnell 's Digest, Section 7995. 

State vs. Hays, 105 Minn. 399, 117 N. W . 615. 

State V F;. Sword, 157 Minn. 263, 196 N. W. 467. 

Both oflices arc cleudy under the executive branch of the government. 
Hence no constitutional question as to confl ict with a ny othe r branch is 
involved. 

4. The statute r equires the Superintendent of the Bureau of Criminal 
Apprehension to devo te his enti r e t ime to the du ties of his office. Obviousl y 
such a provision cannot be taken lite ra lly. It must be g iven a reasonable 
construction. So construed, it may be underst ood to mean that t he Super~ 
intendent m~ st be ready to devote substantially a ll of his working time 
to the duties of the office, a nd must not engage in any othe r work, par­
ticularly private employment , which would materially inter fere th erewith. 
However, thi s provis ion does not, of itseH, render the office of Supcrin~ 
tenden t of the Bureau incompat ible with any other public office, nor prevent 
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the Superintendent from holding another public office, provided he can 
do so without materially interfering with his duties as Superintendent. 
It is conceivable that the Superintendent of the Bureau, althoug h on" hand 
and available at all reasonable t imes to perform the duties of that office, 
might find that those duties did not actually consume a Ji of his fme, and 
that he could well carryon at t he same time the work of some other 
office, such as that of Supervisor of the Highway Patrol, without any 
serious confl ict. A t any rate, this is a practical question for the determina­
tion of the incumbent of the office and the appointing authorities. It has 
no bearing on the question of legal incompatibil ity. 

State VS . Hays, supra. 

5. In my opinion the offices of Superintendent of the Bureau of 
Criminal ApprehenSion and Chief Supervisor of the State Highway Patrol 
are not incompatible. In State vs. Hays, supra, the court said: 

" Incompat ibili ty does not depend upon the physical inability of 
one pereon to discharge the duties of both offices. The test is the 
character and relation of the offices; that is, whether the functions of 
the two are inherently inconsistent and repugnant." 

Obviously the functions of the two offices, as defined by the statu tes, 
are not at all inconsistent, and might well be exercised by the same person 
without conflict. 

6. In connection with the matter, J call attention to Ma son's Minnesota 
Statutes for 1927, Section 128-1, which provides as follows: 

" In filling any a ppointive state office which t he law provides shall 
be filled by the governor, he may appoint to such office a person 
already holding a state office and such person may hold both such 
offices and perform the functions and duties thereof; but such person 
shall r eceive only the salary by law provided for the office first held." 

In my opinion this section is not to be laken as excl usive, but rather 
as a declaration of the legis lature in harmony with a lready exis ting rules 
of law and in furtherance of economy and efficiency in government. This 
provision would expressly authori ze the Governor to appoint as Superin­
tendent of the Bureau of Criminal Apprehension a person already holding 
the office of Ch ief Supervisor of the Highway Patrol. However, in such 
case the compensation fo r both offices would be limited by the terms of 
the statute to ' the salary attached to the office last mentioned. 

7. On the other hand, it would be pe,rmissible, under the general 
rules . already discussed. for the Commissioner of Highways to appoint as 
Chief Supervisor of the Sta te Highway Patrol a person already holding 
t he office of Superintendent of 'the Bureau of Criminal Apprehension, assum­
ing t hat thi s was approved by the Governer, to whom the Superintendent 
of the Bureau is directly responsible. In such case the a ppointee might 
continue to draw the f ull salary provided for the office of Superintendent 
of the Bureau. However, he would not be entitled to any additional salary 
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for performing the duties of Chief Supervisor of the Highway Patrol. 
Public policy favors the consolidation of offices, where not essentially jncorn­
patible, in the interests of efficiency and economy. but it does not sanction 
the combination of two ofliccs for t he purpose of securing increased com­
pensation for the incumbent. 

January 14, 1939. 

288 

J. A. A. BURNQUIST, 
Attorney General. 

213f 

School Officers-Remo\'a l proceedings-M27 §§ 6934, 6953, 6954, 9970, 2824. 

The Governor. 

You inquire what power, if any, you have to remove a clerk of a school 
district. 

You are advised that the only authority vested in the Governor to 
remove elective public officials is conferred by Section 6964, Mason's Minne­
sota Statutes of 1927. School officers are not included in such enumerated 
list. The only school officer that you have power to remove would be a 
county superintendent of schools or any collector, receiver or custodian 
of public moneys. It does not appear that the clerk of a school district 
is a collector , receiver or custodian of public moneys within the meaning 
of these terms. 

You further inquire that if the Governor does not have the power 
of removal, under what conditions this officer may be removed and the 
procedure to be followed . You do not slate whether or not this is an 
independent or a common school district. If this is a common school district, 
I know of no statutory authority for the removal of such officer, and the 
only procedure would be to await the next election in said district and 
vote him out of office. 

Section 6953, Mason 's Minnesota Statutes of 1927, provides that every 
office shall become vacant on the conviction of the incumbent of an 
infamous crime, or of any offense involving the violation of his oflicial 
oath. If such person has been or is convicted of such a crime, then a 
vacancy would occur which could be filled by the remaining members of 
the board. 

Section 9970, Mason's Minnesota Statutes of 1927, states : 

uWhenever any duty is enjoined by law upon any pub1ic officer 
or person holding public trust or employment, every wilful neglect to 
perform such duty, and every malfeasan'ce in office, for the punish­
ment of which no special provision has been made, shall be a gross 
misdemeanor, and punished by fine and imprisonment." 
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You have given no facts concerning the actions of such officer. Conse­
Quently. we arc not in a posi tion to state whether or not, in our opinion, 
he has been g uilty of malfeasance in office. However, in this connection 
] ca ll your attention to the case of State ex reI. Martin versus Burnquist, 
170 N . W. 201, 609, 178 N. W. 167 which held that the misconduct complained 
of against an elective public officer must have some relation to the per­
(ormance of the officer's official duties. However, that case was the removal 
of an oflicer by the Governor under a statute authorizing such procedure. 

In the event it is an independent di strict, Section 2824, Mason's Minne­
sota Statutes of 1927, states : 

"The school board of any independent district may · •• 4. Remove 
fol' proper cause any member 01' officer of the board, and fill the 
vacancy ; but such removal mu st be by a concun'ent vote of at least 
four members, at a meeting of whose time, place, and object he has 
been duly notified, with the reasons of such proposed removal, and 
aftc i' an opportunity to be heard in his own defense." 

June 22, 1940. 

289 

HAYES DANSINGBURG, 
Assis tant Attorney General. 

213g 

Statutes-Approying of acts passed during the last three days of the 
legislative session-Acts passed last day of session when clock is cov­
ered-Cons . Art. 4 §§ I, 11 , 22. 

The Governor. 

You inquire: 

(1) As to the law applicable to the signing of bills which are pre­
sented to you on and after April 17. That is , how much time the governor 
may take to approve, sign and file in the office of the secretary of state 
acts passed during the last three days of the sess ion, and, 

(2) As to the signing of bills in the event either branch of the 
legis lature sees fit to cover the clock and continue in session after midnight 
of April 18, wh ich is the last day for the passage of bi11s. 

We answer your first question as follow s. Section 11 of Article 4 of 
the state cons titution contains the following provision pertinent to the 
question you ask: 

"If any bill shan nQ,t b2 returned by the governor within three 
days (Sundays excepted) after it shall have been presented to him , 
the same shall be a law in like manner as if he has s igned it, unless 
the legislature, by adjournment within that time, prevents its return; 
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in which case i t shall not be a law. The governor may approve, sign, 

and file in the office of the secretar y of state, within three days afte r 
the adjournment of the legislature, any act passed during the last 
three days of the sess ion, and the same shall become a law." 

In asking your question we assume that you are using the word 
"passed" in the same sense as it is used in the provision quoted from the 
constitution. Inasmuch as the meaning of the term as used in that pro­
vis ion is material to your inquiry we shall first consider what tha t meaning 
is. This matter was definitely settled by the State Supreme Court in the 
case of Burns v. Sewell, 48 Minn. 425. That case involved the validity 
of the approval of a n act passed by the legislature on April 19 and enrolled 
and sent to the governor on April 22. The legislature adjourned on April 
23. The governor a pproved the bill on April 24. It was objected that the 
bill was not passed by t he legisla tu re within the last three days of the 
session and that therefore, the gove rnor could not approve it after the 
session ended. If the term " passed" had been used in the ordinary sense 
tha t would have been true. But the Court held that the term as used 
here includes passing by the legislatu re, enrollment, signing by the pre­
siding officers of the two houses and delivery to the governor. The Court 
said : 

"What in this clause is the meaning of the word ·passed?' Ordi­
na rily a bill is sa id to have passed one of the houses when the 
final vote in its f avor in that house has been taken and announced. 
fs that . the sense in which the cons titution is to be understood when 
speaking of the passage of bills, not by one house, but by t he legis­
la ture, with refe rence to action upon them by the governor? For 
that purpose, is a bill deemed to be passed so long as the house in 
which it is has control over it, and may reconsider its action upon 
it? We think no t. Section twenty-one (21) of the a rticle provides : 
(Every bill having passed both houses shall be carefully enrolled, 
and sha11 be signed by the presid ing officer of each house.' When 
that is done t he bill is in concli tion to be sent to the governor f or 
his action upon it. It is then to be deemed as passed for that pur­
pose, That the word 'passed', as used in the constitution, may some­
times include the enrollment and signature by t he presiding officers 
and sending to the governor, is apparent from section twenty-two (22) 
of the article, which provides tha t no bills sha ll be passed on the 
day of adjournment, and continues: 'But this section shall not be so 
construed as to preclude the enrollment of a bill , or the signature' 
and passage from one house to the other, or the r eports thereon from 
committees, or its transmission to the executive for his signature, 
- provisions wholly unnecessary if the word could not include those 
things. The inconvenient consequences that might arise from us ing 
the word in section eleven (ll) to indicat e merely the final vote upon 
8 bill are so manifest as to furnish a str ong presumption tha t it is 
not used in that limited sense. It must happen at ever y sess ion that 
the final vote on many bills is taken more than three days before 
the day of adjournment, but which bills it will be impossible to 



366 STATE DEPARTMENTS 

have enrolled and signed, so that they may be sent to the governor, 
until less than three days remain. In such cases, if the time of passing 
them is to be computed from the vote, many of them must be lost 
for want of time on t he part of the governor to examine them while 
the legi slature is in session. We think tha t bills enrolled during the 
last thl'ce days of the sess ion are within the meaning of the clause 
a uthorizing the governor to sign them within three days afte r the 
adjournment." 

We huve the further question whether Sundays and holidays are to 
be excluded in reckoning the period of three days. This question also has 
received a judicial answer. In the case of Stinson v. Smith, 8 Minn. 366 
(Gil. 326) , it appears that a bill was passed by th e legislature on March 7 
and delivered t o the governor on the same day, that the legislature 
adjourned March 8 and that the bill was s igned by the governor on March 
12, Sunday intervening. The Cou rt held that Sundays are to be excluded, 
saying: 

"We are satisfied, however, that the intent and spirit of the 
instrument require a different construction; and that the purpose of 
the framer s of the constitution wns to give the governor three full 
working days, after the adjournment, for the consideration and filing 
of bill s. Such time is expressly granted during the session of the 
legislature; and as the clauses occur in close connection, treating of 
the same subject matter, it does not seem unreasonable to hold that 
the exception of Sunday applies to the latter, although not repeated 
in t erms. If it was thought proper to grant the executive three fuJI 
working days for the consideration of bills during the session of 
the legislature, it is difficult to see why the same time should not be 
granted for the sa me purpose after the adjournment of that body. 
And indeed the reason is very much stronger for grnnting such time 
in the latter case, s ince it is notorious in the his tory of legislative 
bodies that a Ial' g reater number of important bills a re usually passed 
during the last t hree days of the session, than within the same length 
of time, at any period previous during thc session. We think, there­
fore, the referee committed no errol" in holding thi s objection not well 
taken." 

In the recent case of State ex reI. Putnam v. Holm, 172 Minn. 162, 
the Court held that holidays may not be excluded in reckoning the three­
day period. 

Summarizing we express the opinion. 

1. That the governor has three days after the legislatu.re adjourns 
to act on any enrolled bill delivered to him on any of the last three 
days of the scssion. 

2. That in reckoning these three days Sunda ys are to be excluded. 
3. Tha t in reckoning these three days holidays are not to be exclud.ed. 
Your second question is answered as follows: 
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/fAn enrolled bill properly authenticated in compliance with sec­
tion 21 of article 4 of the constitution, is presumed to have been 
enacted in the manner required by the constitution. This presumption 
may be overcome by a reference to the legislative journals. The pre­
sumption of regular enactment is very strong and can only be over­
come by evidence (ree f rom reasonable doubt. It is not overcome by 
a failure of the journals to show any fact which is not specifically 
required by the constitution to be entered therein, as, for example, 
the fact tha t a bill was properly read." Dunnell's Digest, Section 8898. 

Article 4, section 1 of the constitution provides that no session of the 
legislature "shall exceed the term of ninety legislative days." 

Section 22 of the same article provides : 

UNo bilI shall be passed by either house of the legislature upon 
the day prescribed for the adjournment of the two houses." 

The quest ion is whether the evidence of the enrolled bilI , properly 
attested by the officers of the two houses and signed by the governor, and 
the entries in the J ournal of the Senate, can be impeached by parol 
evidence. 

The authorities a re almost unanimous that this cannot be done. The 
rule is stated in Vol. 25, Ruling Case Law "Statutes," Sec. 153, as follows: 

"But even in the jurisdictions in which it is held that the courts 
may go behind the enrolled bill and inspect the legislative journals 
in determining a question a s to the regular enactment of a law, this, 
according to the preponderance of authority, is the extreme limit t o 
which it is permissible to go ; the only evidence to which recourse 
can be had in determining whether a bill has been regularly enacted 
into a law is the duly authenticated enrolled bill and the legislative 
journals • • •. An enrolled bill cannot be impeached by the minutes 
of the stenographer of the house, • • • by entries on the original 
bills, nor by parol evidence that the facts stat ed in the journals are 
not true. The recitals in the journals of the legislature are conclusive." 
See also cases cited in annotations in 40 L. R. A. (N. S.) pages 30-33. 

The precise question has apparently never been considered by the 
Minnesota Supreme Court, but the extreme caution with which the courts 
permit the use of the legislative journals to impeach an enrolled act 
would seem to indicate clearly that it would, under no circumstances, permi t 
the impeachment of an enrolled act by parol evidence. 

State v. City of Hastings, 24 Minn. 78. 

Meisen v. Canfield, 64 Minn. 513. 

State ex reI. Kohlman v. Wagener, 130 Minn. 424. 

Jaques v. Pike Rapids Power Co., 172 Minn. 306. 

In White v. Hinton, 17 L.R.A. 66, the Wyoming Supreme Court con­
sidered a question identical with that presented by your inquiry. The 
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court held that parol evidence could not be received to s how that the law 
was passed after the time fixed by the constitution for adjournment of 
the legislature. After speaking of the weight to be given to the enrolled 
bill and the legislative journals, the court said : 

"By a consensus of authority almost unanimous these records 
are conclusive. Parol t estimony cannot be admitted to impeach 
them. • • • ]f it should result from these principles that on rare 
occasions validity should be given to legislation not strictly regular 
in its enactment, the evil would be much less than the unsettling of 
the evidentiary foundation of a11 statutory law, and the weakening of 
the public fa ith in all existing legislative enactments which would 
result from throwing open th e records of legislative action to im­
peachment by parol testimony whenever the interest or caprice of 
individuals may prompt them t o such a course. It is not to be toler­
ated that the courts or the people should depend upon or r esort to 
the r ecollection of individuals for the statutory law." 

In our opinion the courts would not r eceive evidence intended to show 
that a bill was passed at a time other than that stated by the legislative 
journal. 

JOHN A. WEEKS, 
Assistant Attorney General. 

April 17, 1939. 

NOTARY PUBLIC 

290 
Requirements-Residence-Removal-Vacancy-M27 § 6953. 
The Governor. 

280 

The only qualifications for the holding of the office of Notary Public 
in Minnesota are that the appointee shall be a citizen of this state, over 
the age of twenty-one years and a resident of the county for which he 
is appointed. 

The Fourteenth Amendment to the Constitution of the United States 
provides : 

"All persons born or naturalized in the United States and subject 
to the jurisdiction thereof are citizens of the United States and of 
the state wherein they reside." 

In Colgate v. Harvey, 296 U. S., page 427, the court holds that a 
citizen of the United States is ipso facto a citizen of the state in which 
he resides. 

Residence in Minnesota for six months is a requirement for the exer­
cise of the elective franchise but not for appointment to the office of 
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Notary Public. As soon as a citizen of the United States over twenty-one 
years of age becomes a resident of Minnesota, he may be appointed a 
Notary for the county in which his residence is established. 

Section 6953, Mason's Minnesota Statutes 1927, provides that every 
office shall become vacant if the holder ceases to be an inhabitant of the 
state or, if a county office, he ceases to be an inhabitant of the county 
for which he was elected or appointed. 

If, therefore, a Notary Public leaves Minnesota with the intention of 
ceasing to be an inhabitant of the state or leaves the county for which 
he was appointed with the intention of ceasing to be an inhabitant thereof, 
hi s office is vacant. If he again becomes a Minnesota citizen or a resident 
of the county for which he was appointed and desires to be a Notary 
Public, he must be r eappointed. 

If, however, a Notary Public is temporarily away from his residence 
with no intention of ceasing to be an inhabitant of Minnesota or the 
county for which he was appointed and does not acquire a domicile else­
where and had no such intention when leaving, his absence from the s tate 
or said county will not alone create a vacancy in his office. 

The facts in each particular case mus t de termine the place of which 
he is an inhabitant and the existence or non-existence of a vacancy in his 
office. Unless there is a vacancy therein, he need not be reappointed a 
Notary Public but may act until the expiration of his notarial commission. 

March 24, 1939. 

ABATEMENT 

291 

J . A. A. BURNQUIST, 
A ttorney General. 

TAXATION 

Church Property- Cons. Art. 9 § 1-M27 § 1983. 

Commissioner of Taxation. 

320a 

You have received an approved' application for the abatement of accu­
mulated taxes and assessments on the East 110 feet of Lot 8, Auditor's 
Subdivision No.4, from the city council of St. Paul. The history of this 
property, so far as your question is concerned, commences in 1925, at 
which time it was purchased by one A. A turned possession of the same 
over to the" ... Church. There is nothing in the facts submitted indicat­
ing in what manner such possession was turned over to said church or how 
the .... Church is organized. However, said church has used the property 
since that time for religious purposes and activities. 
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In 1931 A died, a nd t his property passed to four heirs, two of which 
later conveyed to the remaining two heirs . These two r emaining fee 
owners continued to leave the church in possess ion until October 19, 1939, 
a t which t ime a deed was executed to t he church. Neither A nor his hei rs 
ch,arged t he church any rent or interest fo r the use of said property. 

The petition asks for t he abatement of the general taxes, penalt y anrl 
interes t for the years 1932 to 1937 and current taxes for 1938 ; also recom­
mends t ha t penal t ies and interest on special assessments be canceled pro­
vided payment is made within 30 days afte r the approval of the tax 
commissioner. 

You inquire as to t he power of the tax commissioner t o abate and 
cancel such taxes. 

Article 9, Section I , of the State Consti tution provides: 

"The power of taxation shDIl never be surrendered, suspended or 
contract ed away. Taxes shall be uniform upon the same class of 
subjects, and shall be levied and collected for public purposes, but 
public burying g rounds , public school houses, public hospitals , aca­
demies, colleges, unive rs ities, and all seminaries of learning, all church­
es, church property and houses of worship, ••• shall be exempt from 
taxation •••. /1 

The general rule is t ha t laws a nd constitutional provISion exempting 
p roperty from taxa tion are to be strictly construed. The t est of property 
owned by such exempt organization is the same as applied to public 
hospi tals, colleges, un ivers ities and char itable institutions, Le. the use to 
which the property is devot ed or abou t ~o be devoted" Generally speaking, 
all property reason"ably necessary and primarily used and devoted to the 
proper purposes of the ins t itution which is so located with reference to 
the main buildings or activities of the inst itu t ion so as to be reasonably 
suited for such purpose is exempt from taxation. Such exempt ion does 
not include special assessments for local improvements. 

However , in t his case you have no ownership by the church organiza­
tion. It is our opinion, to come within the exempt status as set forth in 
said Article 9, Section 1, of our constitution, which g ives such property 
the absolute right of exemption, ownership of the property by the organi­
zation claiming exemption status is essential. Once ownership is estab­
lished, then the general t est s of use can be applied to determine whether 
or not such property should be exempt. 

The fact tha t no ren t or interest was charged for the property and 
that sa id property was used exclusively for religious purposes during the 
times the abatement of taxes is requested is of no significance in the 
absence of ownership as aforesaid to g ra nt this property the absolute right 
of exemption under Article 9, Section 1. 

However , Mason's Minnesota Statutes of 1927, Section 1983, states 
with reference to the power of the tax commission, which powers have 
passed to the commissioner of taxation: 
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..... It shall hear and determine all matters of grievance relating 
to taxat:on. It shall have power to grant such reduction or abatement 
of assessed valuations or taxes and of any costs, penalties or interest 
thereon as it may deem just and equitable, and to order the refund­
ment in whole or in part of any taxes, costs, penalties or interest 
thereon which have been erroneously or unjustly paid . ..... 

In re Application of the People's Independent Telephone Company for 
Refundment of Taxes Paid on Real E state, 156 Minn. 87, our Supreme 
Court said with r eference to the above statute : 

"The statute confers upon the commission, where a proper show­
ing is made, power to order a refundment, in whole or in part, of 
any taxes paid. To determine whether such a showing has been made 
requires a high degr ee of discretion on the part of the commission." 

In State ex reI. Kasper v. Minnesota Tax Commission, 137 Minn. 37, 
page 40, our Supreme Court said with reference to the above statute: 

"It is a manifest purpose of the provision to give to the tax com­
mission the right t o abate or r educe a t ax or assessment in cases 
where no right to s uch relief theretofore existed, and to give relief 
where taxing officers and the courts could not afford it under rules of 
law then existi ng. The limitation upon the power of the commiss ion 
is that it shall only g rant such abatement or red uction as it may deem 
just and equitable." 

Also see In re AppJication of Calhoun Beach Hold ing Company, 205 
Minn. 582, for the latest pronouncement of our Supreme Court r elative 
to the power of the tax commiss ion, which power passed to the commis­
sioner of taxation. 

It is apparent from the foregoing authorities that the power of the 
<c:ommiss ioner of taxation under Section 1983 is exceedingly broad. and 
he has the power to grant r eductions or abatements under circumstances 
he may deem just and equitable. Each reques t for a n abatement of taxes 
must be determined from the facts in that particular case. Under the 
facts here presented, we are of the opinion that it would not be an abuse 
of discretion for the commiss ioner of taxation to grant the relief r equested. 

December 12, 1939. 
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HAYES DANSINGBURG. 
Assistant Attorney General. 

414d-6 

Special assessmentsj judicial ditch proceedings-M27 §§ 1983, 6703. 

Commissioner of Taxation. 

You ask whether or not the Commissioner of Taxation has power and 
authority to grant an abatement or reduction of assessments made in the 
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course of proceedings to construct a judicial ditch. You state that these 
proceedings were commenced prior to 1925, and that the assessments have 

been duly confirmed. 

State, ex reI. Kasper v. Minnesota Tax Commission, 137 Minn. 37, holds 
that the Minnesota Tax Commission has power and author ity under the 

provisions of what is now Section 1983 of the statutes to abate an assess­
ment of benefits levied in proceedings to construct a county ditch. The 
court in that case expressly reserved a ruling on the question under con­

s ideration. 

The applicable statute~ appea l' in General Statutes of Minnesota for 

1923, Section 6674, et seq. As pointed out in In re Judicial Ditch No.9, 
167 Minn. 10, at page 16 substantially the same procedure is provided for 
the construction of both county and judicial ditches. In both proceedings, 

the report of the viewers who have esti mated the benefits to be derived 

from the establishment of the ditch are confirmed, in one case by the 
county board, and in the other by the court. A jury trial may be demanded; 

sect ion 6687. The actua l letting .of thc contract for the ditch is done by 
the county auditor or by all of the county auditors involved; section 6689. 

Section 6696 et seq., provides for the issuance of obligations of the counties 
to furnish the necessary funds and it is speci fically provided that t hese 
bonds shall be general obligations of. the respective counties. 

After the ditch is established and the contract is let, the auditor of 
each county affected fi les a statement with the register of deeds, in which 
the amount that each tract of land is liable for on account of the con­
st ruction of the ditch, is se t forth. Section 6703, 6705. The amounts so 
appearing become li ens upon the lands involved. Section 6705. 

There being no substantial difference between proceedings for the 
cons truction of a judicial ditch and proceedings for the construction of a 
county ditch, the Commissioner of Taxation has the power and authority 
under Section 1983 to abate or reduce assessments levied in the course 
of judicial ditch proceedings. Such powcr existing in the Commissioner 
is not in any sense a review of or appeal from a decision of a court. As 
pointed out in State ex r el. Kasper v. Minnesota Tax Commission supra, 
the purpose of th e statute is to provide for abatement of taxes in cases 
where neither administrative officers nor the courts could afford relief 
otherwise, and that the only limitation upon the power of the Commission 
is that it can only grant such abatement as it may deem just and equit­
able. In my opinion this power extends to assessments made in judicial 
ditch proceedings as well as to county ditch proceedings. 

It is my fu rther opinion that such assessments are "made or levied 
by any municipality for local improvements" with in the meaning of Section 
1983. The actual levy is made by the county auditor pursuant to the pro­
visions of Section 6703. The intention of the legislatu re was to make both 
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forms of proceedings s ubstantially the same. No reason exists why the 
same procedure, upheld in State ex reI. Kasper v. Minnesota Tax Com­
mi ssion s hould not apply to judicial ditch proceedings. 

Your question is therefore a nswered in the affirmative. 

August 15, 1939. 

ASSESSMENTS 
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PHILIP F. SHERMAN, 
Assistant Attorney General. 

407d 

City-Annexation-\Vhen completed-Where taxes s hould be assessed- M27 
§§ 1919, 1984, 1985, 2017, 2034, 2191. City Charter of Aus tin. 

Mower County Attorney. 

It appears that acting pursuant to Mason's Minnesota Statutes 1927, 
Sections 1679 and 1680, certain lands in Lans ing T ownship , Mower County, 
were annexed to the City of Austin and platted as Cedar View Addition. 
The resolution of a nnexation was adopted by the city council of the City of 
Austin on July 21, 1939, and filed for record with the register of deeds 
and the county auditor on or about September 9, 1939. You ask if the 
county auditor should tax the annexed land for the year 1939 in the City 
of Austin, in the Town of Lansing, or in both. 

The annexation was completed on July 21, 1939, at the time t he reso­
lution was adopted, and the filing of a certified copy of the resolution with 
the county offices above named was not essenti al to the annexation. The 
statute provides (§ 1679) that the council ..... may by resolution, declare 
the same to be an addition to such City. and thereupon such territory shall 
become a part of such city, • '" "' '' See Opinion No.5, Reports of the 
Attorney General , 1928. 

There is no s tatutory provision governing the levy and assessment of 
taxes in cases of annexll:tion under Sections L679 and 1680. (For apportion­
ment of tax levies in cases of cities of the first class under Laws 1929, 
Chapter 414, see Mason's 1938 Supplement, Section 1415-17.) Reviewing 
the tax statutes generally, we find that: 

Section 1990 provides that the assessor shall perform his duties during 
the months of May and June of each year and must complete his assessments 
on or before the fourth Monday in June. 

Section 1984 provides for the assessment of real property with refer­
ence to its value as of May 1st preceding the assessment. 

Section 1985 provides for the assessment of property omitted from 
the listing of the assessor. 
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Section 2017 provides that in the case of personal property being moved 
from one district to another between May 1st and July 1st, it shall be 
assessed in the district in wh ich the owner is first called upon by the 
assessor. 

Section 2034 provides for the board of equalization meeting on the 
fourth Monday in June. 

Section 2191 provides that taxes sha ll be a lien on the real property 
flom and after May 1st of the yea r in which they arc levied. 

Section 2058 provides that the taxes as l is ted a nd assessed by taxing 
districts shall be certified to the county auditor on or before October 10th 
in each year. 

The charter of the City of Austin provides in Chapter 6, Section 2, 
that a ll property within t he city shall be subject to taxation and shall be 
assessed and collected in a manner provided Cor in the general laws of 
the state. 

The charter, Chapter G, ' Section 3, provides that all taxes shall be 
levied by resolution oC the council a t their first regular meeting in the 
month of October each year. 

Township taxes are levied by vote of the people at the annual meeting 
held on the second Tuesday oC March (see Section 1092), and such voting 
of taxes has been held to constitute a levy. State v. Lakeside Land Co., 
71 Minn. 283, 291. 

Generally s peaking, property annexed to a municipality is subject to 
taxation, but not for the current year where the tax list is closed for such 
year. See McQuillin's Municipal Corporations, Second Edi t ion, Revised Vol. 
G, Section 2552. Seve ral cases support the general proposi tion tha t in 
cases of annexation to c it ies after the tax li st has been closed f or the 
year , such annexed property is not s ubject to taxation in the city. 

In the ca se of City of Latonia ct aJ. v. Meyer, 27 Ky. Law Reports 
746, 86 S. W. GaG, the court reviewed the taxing statutes which in sub­
stance provided that t he lien for taxes in tha t state (Kentucky) attached 
as of April 1 and the assessor was required to list and a ssess a ll property 
before May 1 in each yea r . The annexation in question was comple ted 
on May 23 of that year. The court held that the p ro perty could not be 
taxed for that year in the city to which t he a rea was annexed. The court 
said: 

"The appellee's property was not si tua ted within the corporate 
li mits of the city · • • on the date at which it should be valued, or 
at the time the assessment should have been made. Only t he property 
situated within the cor porate limits of the ci ty on the 1st day of April 
should have been assessed and required to pay taxes . ••• The fact 
that the property wa s annexed to the city did not give the municipa1ity 
the right to impose a tax upon it, except a t times provided by the 
statut e . ••• " 
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To the same effect under varying but analogous s tatutes see Reynolds 
v. Ci ty of Asheville, 199 N. C. 212, 154 S . E . 85 ; Gilkey v . Asheville, 199 
N. C. 218, 154 S. E. 93; Detroi t Trust Co. v. Detroit, 248 Mich. 612, 227 
N. W. 715; City of Gulfport v. Todd, 92 Miss. 428, 46 So. 541; Chattanooga 
v. Raulston, 117 Tenn. 569, 97 S. W. 456; Austin v. Butler, (Texas) 40 
S. W. 340. 

For cases upholding the validity of a tax in a similar situation, see 
J ohnston v. Huntington, 71 W. Va. 106, 76 S. E . 142; City of Westport v. 
McGee, J28 Mo. 152, 30 S. W. 523; Abbott v. Sumter, 76 S. E. 146. 

As bearing on the subject see City of Aust in v. Butler, 40 S. W. 340. 

Former attorneys genera l have expressed opinions in s imilar cases 
which are somewhat conflicting. On May 5, 1919, the attorney general 
held that where annexation proceedings had been instituted under Laws 
1919, Chapter 446, and the property in question had been annexed to the 
city beLween May 1st and October lOth, the property could be taxed in 
both the township from which the property was taken and in the city to 
which it wa :> added. See Opinion 842, Reports of the Attorney General for 
1920. The reasoning there employed was that s ince the property in question 
was a part of the township in March, when the annual levy was made, it 
became subj~t to t he lien for taxes on May 1st, according to what is 
now Section 2191 of Mason's 1927 Statutes. and that since it came with in 
the city lim its before the ci ty levied its taxes for the year in question, 
it was a lso subject to the ci ty's lien f or taxes. This holding resulted in 
a double taxation, but this was held to be justified on the grounds that 
it resulted from the action or the majority of the owners of such property 
in pet it ioning f or the annexation. 

Again, on October 17, 1928, the attorney general held in a similar 
situation (Opinion No.5, 1928 Reports) that levy having been made by 
the town in which the property was s ituated in March of the year in 
question, the town was ent itled to receive the tax, and the city to which 
the property was annexed in July should not a lso tax such property. The 
opi nion pointed out, after r eviewing tax s tatut es in general , that it would 
be unfair to tax the property in both districts, tha t the time for completion 
of some of the s teps in assessing the property had already passed when 
the annexation was made, and tha t the property should be taxed only in 
the town of which it was formerly a part. 

Under the charter of Austin, the t axes are not to be levied \lntil the 
fi rst regular meeting of the council in October of this year. However, 
the city assessor has presumably al ready listed and assessed an of the 
property which was in t he City of Austin in the months of May and June 
of th is year, not including the property in question, which was no doubt 
li sted and assessed in the town. 

Considering the tax statutes generally, we conclude that the faires t 
result would be obtained by holding that the properLy in quest ion should 
be taxed in the taxing · di strict of which it was a part on May 1st when 
the lien attached. The annexed lands , in your case, should be li sted in 
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the town of Lans ing. The special assessment!", however, s ho uld be listed 
in the political subdiv ision of which the land was a part at the time of 
the levy, which is in the Cit y of Aust in. 

September 27. 1939. 
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EDWARD J . DEVITT, 
Assis tant Attorney Genera l. 

59.-1 

Specia l-Forfeited la nds-Local improvemcnts-M27 §§ 1918-15 et seq. M40 
§ 2139-22, L. 39, C. 328. 

Farmington Village Attorney. 

You submi t facts showing that the village of Farmington is just 
completing some street improvements as authorized by l\1uson's Minnesota 
Sta tutes of 1927, Sec tion 1918-15, e t seq., and t hat additional improvement s 
are contempla ted in the future. Certain prOI)e!'ty abutting the improve­
ments has been forfe ited to the State of Minnesota f or non-payment of 
taxes. On the basis of these fac t s you ask severa l Ques tions, which arc 
answered seriatim. 

1. "Wha t is the effect of such an assessment (to pay for the 
improvements ) where the property assessed is held by t he s tate, having 
been f orfeited to the st a te prior to t he a ssessment? " 

It is well settl ed that rea l property wh ich is owned by the st ate cannot 
be charged wi th a licn f or local improvements. Fos te r v. Duluth, 120 
Minn. 484; In re Delinquent Rea l Es tate Taxes, Polk Coun ty, 182 Minn. 437. 

2. "Docs a private party purchasing from the state have to pay 
the a ssessment wh ich is s pread ovcr a period of ten years? " 

If the property was owned by the state a t the time of the assessment, 
no lien was thereby created, and t he vendee of the property need not pay 
the assessments . 1f the assessment. a ttached prior to the forfe itUl'c of the 
property to the sta te, the a sses!'ment should have been cancelled by the 
county auditor. Mason's 1938 Minnesota Supplement, Sect ion 2J 39-21. Laws 
1939, Chapter 328. 

3. " If not , is the re any way that the village can protec t itself 
as to improvements made near forfe ited property?" 

The statute (Mason's 1938 Minnesota Supplement, Section 2139-22, 
as amended by Laws J939, Chapter 328 ) p rovides tha t in apportioning the 
proceeds of sale, t he amounts chargeable aga inst the tract sold at the 
time of fo r feiture should first be paid, then the amount owing on any 
bond issue is to be paid. The remainder should be apportioned 20 % to 
the state, 30% to the county, 20 % to the city, vi llage or township, and 
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40 '10 to the school distr ict. No provis ion is made for preferentia l reim­
bursement to the city. village 01' towns h ip for s pecial improvements made 
after forfeiture of the land. The city. however , will share (20 % ) with 
the other polit ica l subdivisions in the general dist ribution. In order to 
insure a hig her sale price in those inst ances where special improvements 
have been made after forfeitu l'e, the county board should order a r eap­
praisal of the la nd in question where s uch is deemed necessar y. 

The law as it now s ta nds works an injustice on municipCl iit ies making 
s pecia l im provements on tax-forfei t ed lands s ince there is no provision 

. for proportionate reimbursement after the time of the sale. It is a matter 
which could easi ly be remedied by legis lative act and a subjec t which 
may well have the attention of the nex t legis lature. We suggest that 
you call it to the attention of the members from your district at the next 
session. 

4. " In arriving at the amount to be assessed per front foot, is 
the frontage of the forfeited land to be ig nored or is it to be included 
in the assessment?" 

No assessment should be made agains t the tax-forfe ited land itself, 
for the reasons above stated. Howev er, in determining the amount of 
the a ssessm ent per f ront foot on other land, the frontage of the tax­
forfeited land must be taken into considera tion, the same as if it were 
subject t o the assessment. Otherwise the res ult would be to assess upon 
other land the benefi ts which actually accrued to the tax.forfeited land. 
This may not be done. That part of the cos t which corresponds with the 
benefits to the tax-forfeited land must be borne by the vi llage unless and 
unt il the legislature provides for rei mbursement. 

EDWARD J. DEVIT'!. 
Assistant Attorney General. 

F ebrua ry 15, 1940. 412a-26 
Note: See opinion 'April 12, 1940 to Duluth 'City At torney. 

295 
Special-Forfeited lands-Special improvements- L. 39, C. 328. 

Duluth Ci ty Attorney. 

You refer t o a n opinion dated F ebruary 15, HMO, and call attention 
to the answer t o question number 4 discussed in that opinion, and ask 
us to cite au thori t ies for the conclusio n t herein drawn. The ques tion and 
answer r ead as follow s : 

<44. fIn a rriving at the amount to be a ssessed per (ront foot , is 
the frontage of the fo rfeited land to be ignored 0 1' is it to be included 
in the assessment l ' 
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UNo assessment should be made against the tax-forfeited land 
itself. for the reasons above stated. However, in determining the 
amount of the assessment per front foot on other land, the frontage 
of the tax-forfeited land must be taken into consideration, the same 
8S if it were subject to the assessment. Otherwise the result would 
be to assess upon other land the benefits which actually accrued to 
the tax-forfeited land. This may not be done. That part of the cost 
which corresponds with the benefits to the tax-forfe ited land must 
be borne by the village unless and until the legislature provides for 
reimbursement." 

The conclusion therein reached is based on the principle of law that 
special assessments are levied on the theory that the property assessed 
has received a benefit commensurate with the amount of the assessment 
made, and that where a special assessment is made in excess of the amount 
of benefit bestowed upon the property. such amounts to a taking of 
property without just compensation. Our view, that the property of adjoin­
ing owners could not be assessed for the special improvements accruing 
to the tax-forfeited property, is sustained, we believe, by the following 
cases: State ex reI. Oliver Iron Mining Company v. City of Ely, 129 
Minn. 40, 151 N. W. 543; In re Assessment for Paving Concord Street, 
St. Paul, 148 Minn. 329, 181 N. W. 859; Armour v. Village of Litchfield, 
152 Minn. 382, 188 N. W. 1006. In State v. City of Ely, supra, t he 
court said: 

"Special assessments for local improvements rest upon the theory 
that the property so a ssessed is specially benefited by the improvement, 
and a special assessment which exceeds the amount of such special 
benefit is, as to such excess, a taking of private property for public 
use without just compensation." (citing cases) 

The decision was cited with approval in the case of In re Assessment 
for Paving Concord Street, St. Paul, supra, in which case the court also 
said: 

u ••• it is not to be overlooked that charging private property 
with a lien for public improvements is a taking for public use, and 
that, if property not benefi ted is assessed, or if an assessment is greatly 
in excess of benefits, the taking is without just compensation and is 
unconstitu tional. .. • ." 

Both of the above cases az:e cited as precedent for the decision in 
Armour v. Village of Litchfield, supra. 

In addition to the theory upon which the above cases are dec;de~, it 
·is also possible to attack such an excessive charge on the theory that it 
is an over-taxation or unequal taxation. See Rogers v. City of St. Paul. 
22 Minn. 494. See also State ex reI. City of St. Paul v. District Court 
of Ramsey County, 75 Minn. 292, 77 N. W. 968. 

I am of the opinion that if property adjoining tax-forfeited property 
is assessed pro rata for the cost of making the special improvements on 
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s uch tax-forfeited property, it would amount to the imposi tion of s pecial 
assessments in excess of the special benefi t conferred upon the property 
assessed, and would, therefore, be a taking of property without just com­
pensation, within the meaning of the above rule. On the authority o'f 
the above cases, we advised City Attorney McBrien. that in determining 
the amount of the assessment per front foot on the land, the frontage 
of the tax-forfeited Jand should be taken into consideration the same as 
if it were subject to the assessment. 

March 12, 1940. 
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EDWARD J . DEVITT, 
Assistant A llorney General. 

4128-26 

Special-Forfeited lands-Street improvemenls- L. 35, CC. 278, 386-City 
Charter of Stillwater. 

City Attorney. Stillwater. 

1t appears that Mr. "1-1" purchased two lots in the city of Stillwater 
in J'I:l ay, 1939, pursuant to Laws 1935, Chapters 278 and 386, as amended 
by Laws 1939, Chapter 328, sa:d laws providing res pectively for the for­
feiture of tax deFnquent lands and the sale thereof . In 1938 certain local 
improvements were made in the street fronting the two lots in ques tion. 

The first improvement was the treating of the street with tarvia. 
The specia l assessment for this improvement was confirmed and established 
by the city council at its meeting in November, 1938. 

The second improvem ent was for grading and improving the street, 
the assessment for which was confirmed and established by the council on 
August I, 1939. 

You ask our opinion as to the legal status of each of these assessments . 

1. With reference to the first assessment, you are advised that real 
property, the title to which is vested in the s tate, cannot be charged wit" 
a lien for local improvements. Foster v. Dulu th, 120 Minn. 484; in re 
Delinquent Real Estate Taxes , Polk County, 182 Minn. 437. It ther efore 
appears that the assessment made in November, 1938. could not create an 
effective lien since the propert y was then owned by the state. Accordingly 
the property in question is not assessable for the tal"via improvement. 

2. It appears that the grading improvement was performed in 1938 
when title was vested in the state. but that the a~sessment was not made 
until August 1, 1939, a t which time the title was vested in "H". In 
order to determine if the property in question is s ubject to the assessment, 
we must determine when the lien of a s pecial assessment attaches. Statutes 
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or charters generally make provis ion for this. McQuillin Municipal Corpor­
ations, Section 2260. There is no provision in your city charter. 

The charter, Article X l , makes provision for local improvements and 
payment by special assessments. Section 231 provides that the council, 
u ...... before or aftc l' the completion of any improvement ...... /' shall, 
" * .... apportion or a ssess" the cost thereof . The assessment is then to 
be filed with t he city clerk, and the council is to designate a time, not 
less than ten days thereafter, and a place, for considering and acting upon 
such assessment. Public notice of s uch hearing is to be given. Section 234. 
At the appointed time and place the council considers the assessment, hears 
objections thereto, Section 236, and may make such corrections or changes 
a s are necessary to equalize the assessment. Thereafter, the charter pro­
vides, the council, OJ •• • shall confirm and e~tab1i sh the assessment when 
so correct ed and equalized," Section 237. The section furth er provides that: 

"Said assessment , when so confirmed and es tablished, shall be final, 
conclusive and binding upon all parties interested therein; and the 
several amounts charged in such assessment as so confi rmed and 
established against the several lots and parcels of land therein men­
tioned , shall be enforced and collected as hereinafter provided· ••. " 

The s ta tute indicates that the hear ing therein had, the correction 
and equalization, followed by the confll'lnation and establishment of the 
assessment, is the final and decis ive act of the council in completing the 
a ssessment procedure. It has been held that a lien for a special assessment 
cannot exist until the llmount of the assc~smCJlt is determined. Downey 
v. New York, 51 N. Y. 186. It has been held under Special Laws 1871, 
Chapter 32, as amended, that the li en dill not attach, ..... until confirma­
tion (by the board of Jlublic works ) after due notice given as therein 
prescribed . ••• " Flint v. Webb, 25 Minn. 93, J am led to the conclusion 
that, in the absence of specific language describing a different time, the 
lien was meant to attach and does a ttl:lch upon the final determination and 
establishment of the amount of the assessment by the city counci l. 

The lien, therefore, attached as of Augus t I , 1939, at which time the 
title was vested in lOR", Therefore the property in question is properly 
assessable for the grad ing improvement, 

In appraising land sold pursuant to the above laws, the board of 
county commissioners should consider the status of special improvements 
ut the time of the appra isal and the status to be at the time of the 
proposed sale in order to avoid inequities, Reappraisals should especially 
be made in those instances where the value of improvements was not 
considered at the time of the first appraisal, (on the assumption that the 
purchaser thereof would be the owner at the time of the final act of 
assessment and hence obligated to pay fol' them after purchase ) and where 
the a~sessment was completed while the property was s till held by the 
sta te. 

December 2, 1939. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

412a-26 
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Special-Weed liens-General taxes may not be paid separately-M27 § 6161. 

Redwood County Attorney. 

You inquire whether an owner of real estate against which a lien for 
expenses of cutting noxious weeds has been assessed under Mason's Minne­
sota Statutes of 19"27. Section 6161, the validity or amount of the lien 
being questioned by the owner, may pay the general taxes on the land 
without payment of the amount of the weed lien. 

This question is answered in the negative. After the weed lien has 
been assessed and entered on the tax books, it becomes a part of the taxes. 
The treasurer has no authority to accept part payment thereof. If the 
owner wishes to contest the weed lien, he must pursue the remedies that 
are afforded by law. However, the law does not permit him to pay either 
the general taxes or the weed lien separately for the purpose of avoidin.l! 
penalties thereon. 

June 3, 1939. 
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CHESTER S. WILSON, 
Deputy Attorney General. 

322.-2 

Assessors-Assess ment books-Time in which to complete and deliver to 
county auditor- M27 §§ 1990, 2037, 2040; L. 35, C. 118. 

Richfield Village Attorney. 

You inquire a s to the time within which the village assessor should 
have his assessment books completed a nd whether or not there is any set 
time when the assessor must return hi s books to the county aud'itor. You 
call our attention to Laws 1935, Chapter 118, the title to which act s tates: 

HAn act determining and fixing the time within which the assessors 
are required to perform their duties and their compensation in villages, 
townships and certain cities in counties having a population of more 
than 450,000 inhabitants and an assessed valuation, • • • of more than 
$450,000,000.00." 

Section 2 of said Chapter 118 provides as follows: 

"The duties of the assessor in towns, villages and cities affected by 
this Act shall be as now prescribed by law, and shall be performed 
between the first Monday in April and the last . Monday in July of 
each year." 

You are advised that this chapter governs your viJIage. 
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Section 1990, Mason's Minnesota Statutes of 1927, provides that the 
assessor shall perform his duties during May and June of each year; and 
Section 2037, Mason's Minnesota Statutes of 1927, provides the assessor 
shall on or before the first Monday in July return to the county auditor his 
assessment books. Section 2034 provides for the hoard of review to meet on 
th e f ourth Monday of June ; and Section 2040 provides for the county board 
of equalization to meet on the first Monday in July to perform their 
function ~ . 

It is our opin ion that under Chapter 118 your assessor has until the 
last Monday in J uly to perform his duties. I n this case it would be necessary 
for the board of review to meet on the fourth Monday of June and then 
adjourn un til the assessor gets his books completed. 

The sta tute fi xing the time within which the assessor must delive r his 
books to the county auditor is directory. The only requirement is that 
no interested party shall be in 'urcd in his righ ts. See State ex reI. Lurn 
v. Archibald, 43 Minn. 428. 

If Chapter 118, Laws of 1935, delays the work of the boards heretofore 
mentioned, the remedy to correct the same must rest with the legislature. 

Ju ly 5, 1940. 

EXEMPTIONS 

299 

HAYES DANSINGBURG, 
Assis tant Attorney Genera l. 

12b 

Property leased-By private owner to U. S.-Cons. Art. 9 § 1; M40 § 1975. 

Pine County Attorney. 

You inquire whether the county boa rd has the right to a llow an appli­
calion for removal of certa in lands from the tax rolls, which lands have 
been leased to the United States government. 

You enclose copy of application and lease. It appears therefrom that 
the United States government proposes to create and establi sh a recreational 
area to be known as the St. Croix Recreat ional Demonstration Area, which 
embraces certain lunds in Pine County, including the lands covered in the 
application. 

The consideration named in the lease is the s um of $1.00 and other 
valuable consideration, and the covenants of mutual promises contained in 
said lease. The term of the lease commences June 24, 1940, and to continue 
thereafter indefinitely, until the F ede ral Power Commission Project No. 310 
is completed, or when certain proposed dams a rc cons tructed and put in 
operation, when said lease shall automatica lly terminate. 
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The lessor reserves the right to use all or any part of the lands in 
question for and in connection with the construction and maintenance of 
a dam or dams, or other works and appurtenances, and to operate the same 
and manipulate the level of the lake or pond the reby c,reated; perpetual 
and exclusive flowage rights, with full r ight of ingress and egress at any 
and all times. even though it may entire ly prevent the use by the govern­
ment or its agents; the perpetual right to construct and operate lines for 
the transmission of electric energy. including the necessary steel towers, 
poles and other fi xtures over and across the pond on said land; the right 
to remove minerals , if any, a nd subject to the r ights of parties in posses­
sion on certuin term leaseholds. 

Section 1 of article 9 of the Minnesota Const itution provides in part 
as follows: 

"Power of Taxation- ••• Taxes shaH be un iform upon the 
same class of subjects, and shall be levied and collected for public 
purposes, ••• and public property used exc1usively for any public 
purpose, shall be exempt from taxation • •••. " 
Section 1975, Mason's 1940 Minnesota Supplement, provides in part: 

"Property exempt from taxation.- All property described in this 
section to the extent herei n limited shall be exempt from taxation, 
to-wit : 

• • • 
"(7) All public property exclusively used for any public purpose." 

It must be determined whether the property in question comes within 
the definition of public property, and secondly, whether the use contemplated 
under the lease may be considered a s exclusively for a public purpose. In 
the case of State ex reI. Realty Co. v. Cooley, 62 Minn. 183, 64 N. W. 379, 
the court stated that it was not necessary for property to be owned by 
the public in order to be entitled to tax exemption. 

This was reherated in State v. Browning , 192 Minn. 25, 255 N. W. 254. 

The next consideration is a determination of the provision "used exclu­
sively." In Anoka County v. City of St. Paul, 194 Minn. 554, 261 N. W. 
588, our court held that the word "exclus ively," as used in artic1c 9, section 
1, Minnesota Constitution, meant "substantially all" or "for the gr~ater 
part," and went on to say further "thi s word mus t be given a practical 
construction." and cited the Cooley case, supra, with approval. 

The portion of a rticle 9, section 1, Minnesota Cons titution, under con­
sideration here, and subsection 7 of section 1975, Mason's 1940 Minnesota 
Supplement, may be considered as having the same meaning. 

Whether the United States government, unde r the terms of its lease, 
has exclusive use of the land in question, in accordance with the interpre­
tation placed upon these words by our court, or whether the uses of the 
land reserved by the lessor are sufficient to take it without the definition 
of the term, is n question which must be det ermined by the local authorities 
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pass ing upon the matter. If it believes, as a matter of fact, tha t the 
federal government, for a ll practica l purposes, has exclusive use of the 
land, the board may a llow the appl ication for exemption, but if it feels 
that the United States government docs not have substantially a ll or the 
greater part of the use of said land, and there is a s ubstantial use reserved 
by the lessor, then the application ror exemption should be denied. 

October 18, J 940. 

300 

JOHN A. WEEKS, 
Assistant Attorney General. 

414.-2 

Public properly-Airport-Used exclus ively for public purposes-Cons. Art. 
9, § 1. 

Springfield City Attorney. 

You stat e that in 1933 t he city of Springfield purchased an 80 acre 
tract of land adjoining t he city limits f Ol' t he purpose of est ablishing an 
airport. That the f edera l government cont.ributed approxi mately $8,000.00 
to assist the city in g rading and levelling the fie ld for airport purposes, 
a ll of which amount has been expended. That in 1934 t he proposed airline 
route ex tending over your city was abandoned and that the local airport 
was never completed so far as the insta llation of beacon, markers and 
other equipment is concerned and t hat the airport was then designated and 
is now designat.ed as an auxiliary la nding fi eld. As a result of th is the 
City Council determined that 40 01" 45 ac res of the lands pu rchased would 
ful1 y serve the purpose of an auxiliary landing field and so at the sugges­
tion a nd wi th the consent of the State Aeronautics Comm ission the city 
sowed approximately 45 acres of the land into a lfalfa. This 45 a~re tract 
is now used as an auxiliary land ing fie ld and the remaining 35 acres sqwn 
to small grain. The alfalfa land is rented to a tenant for cash rental 
upon t he condition that the land may be used as an auxiliary landing field, 
and the remaining ~35 acres is each year cropped in small g rain on a 
sha re basis. 

The total income f rom the rental of the a lfalfa and grai n land does 
not exceed $300.00 annually, whi ch amount approximately set s off the 
expense of the ci ty in maintai ning t he airport. The 45 acre t ract is occa· 
s ionally used now by local fli ers. The fact that alfalfa is planted there, 
you say. does not interfere with the use of the field as a n aux.iJiary 
landing field. The city does not intend to abandon the orig ina l purpose 
of the land as an ai rport but intends in the future to devote the entire 
80 acres to that purpose, at such time as a regular airline is established 
through the city. The city procured an airport license from the State 
Department of Aeronautics fol' the years 1937 and 1938 and wi ll apply 
for a license in 1939. 
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It further appears that the city voluntarily and without objection paid 
a real estate tax levied upon the entire 80 acres during the years 1935, 1936, 
1937 and the first half of 1938. You then ask: 

HI would like to have your opinion as to whether the enti re airport 
lands 8re exempt from taxation, and if you consider them to be exempt, 
what you feel the possibilities of recovering the taxes heretofore paid 
by the City during the years above stated." . 

May I first advise that this office rarely passes upon questions relating 
to tax exemption of property, except upon request of the Commissioner 
of Taxation, when an actual case arises. Tax exemption cases involve 
some questions of fact which are not before us, so that it is difficult to 
arrive at a proper conclusion. 

Generally speaking, and in an unofficial way, I am led to the con­
clusion, upon the facts submitted, that the 80 acre tract in question is 
not exempt from taxation under the provisions of Article 9, Section 1 of 
our state constitution, which exempts "public property exclusively used 
for any public purpose" from taxation. The leading recent case in Minnesota 
is that of County of Anoka v. City of St. Paul, et ai, 194 Minn. 554, 261 
N. W. 588, 99 A.L.R. 1137. Also see State v. Bishop Seabury Mission, 90 
Minn. 92, 95 N. W. 882; State v. Carleton Col1ege, 154 Minn. 280, 191 
N. W 400; State v. St. Barnabas Hospital, 95 Minn. 489, 104 N. W. 55!. 
My conclusion is based on the fact that the land in question is not 
"exclusively used for any public purpose." 

After r eading these cases, if you are of the opinion that this land 
should be exempt from taxation, I would advise that you permit the 
question to be officially submitted to this office through the regular channels 
and an official opinion will be forthcoming. However, I am constrained to 
believe that the land in question is not exempt under the constitution. 
In one other instance we cons idered tax exemption in connection with 
airports and on March 4, 1931, in an opinion addressed to the Minnesota 
Tax Commiss ion we held that the St. Paul airport was tax exempt, but 
in that instance the property was used exclusively for the public purpose 
in question. 

July 24, 1939. 

FORFEITED LANDS 

301 

EDWARD J. DEVITT, 
Assistant Attorney General. 

414a-11 

Reimbursement-Decree or judgment required for by county auditor must 
be in an action brought to test validity of forfeiture proceedings-L. 39, 
C.328. 

Morrison County Attorney. 
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You refer to Laws of 1939, Chapter 328, Section 8, which provides for 
the reimbursement of a purchaser of tax·forfeiled lands under certain con­
ditions. In the particular case which you ref er to the applicant, after 
acquiring his r ights pursuant to conveyance from the purchaser from the 
Sta te of Minnesota under the forfei ture proceedings, brought an action in 
Justi ce Court to have the owner of the li fe estate evicted from said 
premi ses. The owner of the life estate denied the title of said purchaser 
and the case was duly certified to the District Court, where judgment was 
entered pursuant to t he enclosed copy. The court's decision was based on 
the fact that the s heriff never served a copy of the not ice of expiration 
of time for redemption upon the owner of the life estate who was in actual 
occupancy of the real property involved. 

You ask whether or not the county auditor would be justified in making 
a refund of the purchase price paid to the present owner of this real estate 
under the conveyance heretofore made by the State of Minnesota pursuant 
to La ws of 1935, Chapter 386. 

The pertinent part of said Section 8 is as follows: 

"Wherever, pr ior to the passage of thi s act , the forfeiture to t he 
state for taxes of a ny parcel of land heretofore sold pursuant to Lawl:i 
1935, Chapter 386 has been invalidated in a proceeding in court , the 
purchaser from the s tate or hi s assigns shall be r ei mhbursed •••. 
Application for such rei mbursem ent shall be made to the county auditor 
••• , and s hall be accompanied by a certifi ed copy of the judgment 
or decree invalidating such forfcituTe ... .. 

(Boldface ours) 

F' rom this langua ge it appea rs that the county auditor should be able 
to read the judgment or decree in the proceeding which has been brought 
and from such examination determine therefrom that the forfeiture t o 
the state has been inva lidated, This necessaril y requires t hat an action be 
brought in s uch a manner so tha t the judgment or decree entered therei n 
would adjudge the invalidity of the tax forfei tu re p roceedings. In the 
judgment submitted with your request fo r an opinion t here is nothing 
which would in any way indicate that the court has determined t he question 
of the validity of the tax forfei ture proceedings . It is our conclusion, t here­
fOI'e , that said Sect ion 8 requires a cert ifi ed copy of a judg ment or decree 
s howing that the tax forfeiture in question has been invalidated, If the 
judgment does not show t his on its face, but the invalida tion of the for­
f ei ture proceedi ngs appears from the court's findings of fact and conclu­
sions of law, a ce rtified copy thereof should accompany the certified copy 
of the judg ment. 

Possibly the effec t of the judgment in the instant case was to invalidate 
the tax forfeiture proceedings, but thi s does not appeal' from the copy 
submitted. 

It necessaril y follows, therefore, that the answer to your question 
must be that your county auditor should not make any reimbursement of 



TAXATION 387 

the purchase price of the tax-forfeited lands referred to unless a proper 
showing is made in the manner set forth above. 

September 12, 1939. 

302 

CEO. B. SJ OSELIUS, 
Special Assistant A ltorney General. 

424a-16 

Repurchase-Default in installme nts- No notice of cancellation necessary­
Option automatically te rminated by fa ilure to pay ins tallme nts or taxes­
L. 33, C. 407; Ex . S. L. 37, C. 88. 

Mahnomen County Attorney. 

You refer to Laws of 1933, Chapter 407, Wh1ch provides (or the repur­
chase of lands forfeit.ed for nonpayment of taxes. You refe r al so to Extra 
Sess ion Laws of 1937, Chapter 88, which is a statute providing for the 
repurchase of la nds forfeited for nonpayment of taxes. 

You state that there are a number of instances in which repurchases 
have been made under both statutes and where the purchaser s have fa iled 
to make their payments. 

You ask what notice, if any, is necessary in order to termi nate the 
titl e and interest of the purchaser under either statute upon default in 
making the payments of purchase price and current taxes. 

T his oflice ru led in an opinion under date of April 29, 1939, that upon 
a def ault in payment of installments for current taxes due under a pu rchase 
made under E xtra Session Laws 1937, Chapter 88, "no procedure is neces­
sary to completely cut otT the right, titl e and interest of the purchaser 
a s the default itself te rminates all such interes t ," 

As to purchases made under Chapter 407, supra, the provh;ion dealing 
with the rights of the owner upon failure to make the payment of any 
annual installment of the purchase price and interest within 60 days afte r 
the ann iversary date upon which the same becomes due, or upon failure 
to pay current taxes for any year prior to the first Monday of January 
the year following, is Section 5, which is as follows : 

" No person shall be evicted by any pub1ic authority from lands 
fo rfeited to the s tate by reason thereof within two years from the 
time such f orfei ture takes place whether the option to r epurchase is 
exercised or not, provided that he was an actual occupant of the 
premises when so forfeited." 

It is to be noted that Chapter 407 does not sell the land which has 
.been forfeited for taxes to the form er owner, but merely gives to him 
an option to r epurchase. He continues to have that option to repurchase 
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so long as he complies with all of the conditions a8 to payment of install­
ments and current taxes. Upon failure to comply with such provisions, 
Section 3 above quoted provides that such option shall terminate. This 
is specifically provided for by statute. It is our conclusion that no affirma­
tive action is required upon the part of the county or the state to terminate 
the option of the former owner to repurchase, as his failure to comply 
with the provisions of the repurchase automatically terminates th~ option. 

July 6. 1940: 

303 

GEO. B. SJOSELIUS. 
Special Assistant Attorney General. 

42&-6 

Sales-Default in instal1ments-Contract terminated no furt her action neces­
sary-No authority to reinstate contract--Land may be sold under­
L. 36. C. 386. 

Renville County Attorney. 

You state: 

lOWe have three 01' four purchasers of forfeited lands in Renville 
county, under Chapter 88 of the Extra Session laws of 1937, who have 
defaulted in payment of the deferred installments under their purchase 
agreement." 

You ask: 

(1) "!n view of the delinquencies mentioned in paragraph one and 
the above quoted portion of Chapter 88, I would like to have an opinion 
from your office as to what procedure, if any, is necessary to com­
pletely cut off the right, title and interest of the purchaser in and to 
such real estate, under Chapter 88 1" 

(2) IIIf Section 5 of Chapter 88 automatically causes the pur­
chaser or his heirs to lose their right, title and interest in such real 
estate upon becoming delinquent on any of the installments, can or may 
the County Auditor accept such delinquent installments and put the 
purchaser back in good standing so far as his title to the property is 
concerned 7" 

(3) "If there is a delinquency on deferred installments and the 
purchaser automatically loses his rights and title in the real estate 
purchased by him under Chapter 88, may the County Auditor and 
County Board, without any other procedure or notice to the delinquent 
purchaser, proceed under Chapter 386 of Laws of 1935 to sell said 
real estate 7" 

In answer to your first question, it is our opinion that no procedure 
is necessary to completely cut off the right, title and interest of the pur­
chaser as the default itself terminates all such interest. 
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In answer to your second question, the county auditor, in our opinion, 
has no authority to accept delinquent installments nor has he any authority 
to reinstate the contract after it has been terminated by default. 

In answer to your third question, the County Board and county auditor 
may, in our opinion, after default in such contract proceed at once without 
notice to the former purchaser to sell said land under Chapter 386, Laws 
1935, if the land iR otherwise properly for sale under said Chapter 386. 

April 29, 1939. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

4120-17 

P. S. We wish to Celli your attention to the possibility of the former 
owners again repurchasing under Chapter 283, Laws 1939. 

304 
Sales-Notice of sale or lease-Omission of descriptions and appraised values 

-M40 §§ 2139-16, 21 39-18, L. 39, C. 328. 

Kanabec County Attorney. 

You inquire as to the necessi ty for including descriptions and appraised 
values of the affected parcels of land in the notices of sale or lease of 
tax-forfeited lands or the sale of hay stumpage or timber thereon under 
the 1938 Supplement to Mason's Minnesota Statutes of 1927, Sections 2139-
16 and 2139-18, as amended by Laws 1939, Chapter 328. 

Before the J939 amendment, Section 2139-16 expressly requi red the 
inclusion of the descriptions and the appraised values both in the list of 
parcels of land to be offered for sale, which was to be prepared by the 
county board and filed with the county auditor, and in the notice of sale 
to be published by the auditor. Section 2139-18, providing for the leasing 
of tux-forfeited hmd and the sale of hay stumpage and timber thereon, 
required not less than one week's published notice in an official paper within 
the county, but contained no requirement for the appra isal of such interests 
or for the inclusion in the notice of any descriptions or appraised values. 
Laws 1939, Chapter 328, amended Section 2139-18 so as to require the 
appraisal before leasing of land or before sule of hay stumpage or timber, 
and also amended Section 2139-16 by inserting, immediately after the 
clause requiring the county board to file with the county auditor a list of 
the parcels of land to be offered for sale, containing a description of the 
parcels of land and the appraised value thereof, the following language : 

* * * II provided that the description and appraised value may be 
omitted in the discretion of the county board." 
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We note that th is insertion was not in the amendatory bill, H. F . No. 
1239, as first drafted and introduced in the 1939 legislature, but was inserted 
as an amendment somewhere in the course of passage. 

The same section goes on to provide: 

••• Hand notice in substantially the following form shall be 
sufficient :", 

followed by a form for notice containing columns for specific descriptions 
of parcels and appraised values. ]f the county board has adopted a resolu­
tion fixing terms of sale other than for cash only, a copy of the resolution 
must be published together with the notice. 

The insertion where it appears of the above quoted la nguage author­
izing the county board to dispense with the descriptions and appraised 
va lues creates an apparent conflict and ambiguity in the law. The board 
is express ly required by other provi sions of the law to classify all tax­
forfei ted land in the county and to appralse each separate parcel before! 
sale or lease of the land or sale of timber or hay stumpage. The appra ised 
values determine the minimum prices in making sales or leases. The auditor 
could. not perform the duties imposed upon him in connection therewith 
unlmis the county board provided him with a list of the descriptions and 
appraised values of the several parcels of land affected. It is obvious that 
if the inserted language were const l"1l ed literally, it would permit the county 
board, by omitting the descriptions and appraised values, to eliminate an 
essential step in the proceedings for disposing of the forfeited lands, or 
the products thereof, and thus defeat the main object of the law. As our 
supreme court said in the case of Vlasak v. Vlasak, 283 N. W. 489, the 
legislature could not have intended to mar our law with such a blemish 
of unworkable anomaly. 

A law is to be construed as a whole, not pi ecemeal. Considering the 
fact that in the same section provision is made both for the filing by the 
county board of the Ji s t of lands and for the publication of notice of sale 
by the county auditor, it becomes clear that the inserted clause was 
intended by the legislature to apply to the latter step in the proceedings 
and not to the former. This is the only construction of the law that 
makes sense. 

We therefore interpret Sec tion 2139-16, a s amended by Laws 1939, 
Chapter 328, as follows : 

1. The list of lands to be filed with the county auditor by the county 
board, after class ification and appraisal, must in all cases contain the 
de!::criptions and appraised values of the several parcels affected. 

2. The descriptions and appraised values of the several parcels should 
be included in the published not;ce of sale, provided, that those items may 
be omitted if the county boatod so determines. Preferably such determina­
tion should be made in the resolution ordering th e sale, but it may legally 
be made in a separate resolution. In either case the record of the pro­
ceedings should _show clearly the action of the board in the matter. 
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In our opmlOn the same rules should apply with respect to leas ing 
lands 0 1' sale of timber or hay stumpage under Section 2139-18, as amended. 

In case the desc riptions and appraised values are omitted, the form 
of notice prescribed in Section 2139-16, as amended, will have to be modi ­
fied. The following form is suggested: 

"Notice is he reby given that I shall sell to the highest bidder a t 
my office in the court house in the ...................... of .................. in the 
county of ........................... , State of Minnesota, the lands forfeited to 
the stute fo r non-payment of taxes which have been class ified and 
appraised as provided by law , as desc ribed in the list of s uch lands 
on fil e in my office. Said sule will be governed, as to te rms , by the 
resolution of the county board authorizing the same, and shall com-
mence at o'clock a. m. on the ... . ... day of ....... . 
19 

19 
"Given under my hand and seal this ....... ... ..... day of . 

County Auditor 
........ County, 
Minnesota." 

A s imilar form of not ice may be used for leasing land or for sale of 
hay s tumpage or timber, with the necessary changes. 

Although we are sa ti s fied that the foregoing construction is sound, 
and that the county board is authorized to omit the descriptions an:1 
appraised values, we think that it would be preferable to include the 
descriptions a nd ap praised values in a ll notices unless the re a re urg~nt 
reasons to the contrary. The inclus ion of the descriptions and appraised 
va lues in the publ ished notice wi ll enable prospective bidders to check up 
on the property cffer ed for sale or lease more readily than if it were 
necessar y t o go to the auditor's otlice. Prospective bidders who would n ot 
othe rwise attend may thereby be attracted to the sale or leasing. There 
will be a cl ea l' public record of the property to be offered for sale or 
lease, preventing misunderstanding and eliminating the poss ibility of 
charges that the audito r had either included or excluded property im­
properly . 

Moreover, inclus ion of the descriptions and appraised values in the 
publi ~hed notice would clearly be in compliance with the express provisions 
of the law, whereas, the omission of those features must be justified by 
a process of construction which to some extent departs from a lite ral reading 
of the law, the reby openi ng the door for possible court attack on the sale 
or lease by some interested taxpayer . The probabil ity of such a ttack may 
be small and the chance of its succeeding s light. lJowever, it is obviously 
unwise to leave an ol>ening for litigation unless there is good cause for 
so doing. In cases where the cos t of publishing the descriptions and 
appraised values in the notices would be practically prohibitive or entirely 
out of proportion to the value of the property to be offered for sale or 



392 TAXATION 

lease, the county board would no doubt be justified in omitting these 
items. Otherwise it would be advisable to include them. 

We suggest th:lt the county officials concerned make it a point to · get 
in touch with their senators and representatives in the next legislature 
and attempt to secure an amendment which will clarify the law, at the 
same time ratifying all sales or leases which may have been made jn the 
meantime under notices omitting the descriptions and appraised values. 

May 20, 1939. 

GASOLINE TAXES 

305 

CHESTER S. WILSON, 
Deputy Attorney General. 

425c-7 

Bonds of applicants-Exemption- M40 § 2720-88, L. 33, C. 405. 

Commissioner of Taxation. 

You inquire whether or not the Commissioner of Taxation has discre­
tionary power under the provisions of Secti"on 2720-88, with respect to the 
exempt ion of applicants from furnishing bonds for the payment of taxe~ 
and fees as provided by that section. 

You refer to a previous opinion dated November 22, 1937 to the effect 
that the Commissioner has discretion to refuse to exempt an applicant 
under the above section. 

Since that opinion, the Supreme Court of Minnesota has decided that 
case of State v. Oliver Iron Mining Company, 292 N. W. 407, reargument 
denied, 292 N. W. 411. In that case the court construed Section 32(c), 
Chapter 405, Laws 1933, which reads as foJlows: 

"Whenever a corporation which is required to fil e an income tax 
return is affiliated with or r elated to any other corporation through 
stock ownership by the same interests or as parent or subsidiary cor­
porations, or has its income regulated through contract or other 
arrangement, the Tax Commission may permit or require such consoli­
dated statements as in its opinion are necessary in order to determine 
the taxable net income received by anyone of the affiliated or related 
corporations. If 90 per cent of all the voting stock of two or more 
corporations is owned by or under the legally enforceable control of 
the same interests the Commission may impose the tax as though the 
combined entire taxable net income was that of one corporation except 
that the credit provided by Section 27(e) shall be allowed for each 
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corporation; but inler-company dividends shall in that event be ex­
cluded in computing taxable net income." 

The court held that the Tax Commission was given no discretion by 
the quoted provision, that it was not only empowered but compelled to 
require and permit consolidated tax statements from affiliated or related 
corporations, and that the word "may" in the last sentence should be 
construed as "shall." The court said: 

"By the first sentence of subdivision (c) the tax commission is 
empowered and we think compelled to require and permit consolidated 
tax statements from affiliated or rela ted corporations for the purpose 
of determining the taxable income of any onc of such corporations, 
and we think it makes plain common sense and discloses the obvious 
intent of the legislature to interpret the word 'may' in the last sentence 
as 'shall' and thus to require the imposition of one income tax upon 
a group of affiliated corporations where 90% or more of the voting 
stock is held by one interest. To adopt the state's contention would 
be to enable a group of affiliated corporations to avoid a perfectly fair 
combined tax by scrupulously avoiding the suspicion of evasion when 
such a course seemed profitable. 

(2) 2. "Moreover where a power is conferred to be exercised for 
the benefit of the state or a private party the word 'may' is to be 
construed to mean 'must' and the statute is mandatory. Rock Island 
County Supervisors v. United States, 4 Wall. 435, 18 L. Ed. 419; Bowen 
v. Minneapol is, 47 Minn . 115, 49 N. W. 683, 28 Am. St. Rep. 333; 
Babcock v. Collins, 60 Minn. 73, 61 N. W. 1020, 51 Am. St. Rep. 503./1 

The portion of the statute, Section 2720·88(b), to which you now refer , 
is as follows : 

"If any licensee desires to be exempt from furnishing such bond 
as hereinbefore provided he shall furni sh an itemized financial statf'· 
ment showing the a ssets and the liabil iti es of the applicant and if it 
shall appear to the chief oil inspector from the financial statement 
or otherwi se that the applicant is fin ancially responsible then the 
chief oi l inspector may exempt such applicant from furnishing such 
bond until the chief oil inspector otherwise orders." 

The legislature mus t have incorporated this language into the statute 
for some definite purpose. It must have been the inten t to provide for 
the exemption of such applicants as are able to furni sh satisfactory evidence 
of financial responsibility. It is entirely within the discretion of the Com­
'missioner to determine whether the evidence of financial responsibility is 
sufficient and satisfactory. A general regulation, however , to the effect 
that all applicants must furnish bonds entirely irrespective of proof of 
financial responsibility would be directly contrary to the expressed legis­
lative intent to provide for the exemption of such applicants as were able 
to furnish satisfactory proof of financial responsibility. The use of the 
word !lmay" cannot be construed as authorizing t he Commissioner of 
Taxation to make such an order, where the legislative intent so clearly 
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appears . The same reasoning as to the use of such a word is applicable 
here as in the recent Supreme Court decision above referred to. 

To t he extent tha t the opinion of November 22, 1937, is in conflict 
with the foregoing, it is her eby withdrawn. 

P. F. SHERMAN, 
Assistant Attorney General. 

August 12, 1940. 324 
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Bushel tax not appHcable to truck operator- M27 §§ 2350-2353, M40 § 5060. 

Waseca County Attorney. 

You inquire as t o the operation of the so-called bushel tax law, 
Mason's Minnesota Sta tutes 1927, Sections 2350-2353. There seems to be 
a g ood deal of confusion and misunderstanding about the application of 
this law among t he assessors and other local officials concerned in various 
parts of the state. We are endeavor ing to aid the various taxing author­
ities in working out a consistent and s ystematic a pplication of the law. 

Your ques tion is whether a truck driver who buys g rain from producers 
for resale is subject to the bushel tax in the same mnnner as the owner 
of a grain elevator or warehouse. 

Your ques tion must ~e answered in the negative. By the express terms 
of the law, the bushel tax is imposed on " every person, firm or corporation 
operat ing a grain elevator 0 1' warehouse in thi s state * * *" (Mason's 
Minnesota Statutes 1927, Sect:on 2350). Ques tions frequently arise a s to 
what constitutes a grain elevator or warehouse within the meaning of this 
statute, but it is clear tha t a truck used merely for the purpose of trans­
porting grain from the place of purchase to the place of r esale could not 
be reg arded as an elevator or a warehouse. 

You call attention to Mason's 1938 Supplement, Section 5060, relating 
to the licensing and regulation by the railroad and warehouse commission 
of public local g ra in warehouf:;emen and purchase rs of grain. This section 
provides: 

HAn y person, firm or corpora tion desiring to purchase grain from 
producers f or the purpose of resale s hall procure a Ecense therefor 
from t he Railroad and Warehouse Commission before transact ing such 
business and shall be subject t o the same laws, rules and regulations 
a s may g overn public local g ra in warehousemen in so far as they may 
apply." 

The laws, rules and r egula t ions referred to in this provision are those 
which relate to the manner of conducting business. Laws relating to tax-
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atian a re not included. Section 5060 of the 1938 Supplement was derived 
from Laws 1923, Chapter 114, as amended by Laws 1937, Chapter 296. 
The titles of these chapters made no reference to taxation. Hence the 
provision above <l uoted cannot be construed so as to apply to matters of 
taxation. 

June 29, 1939. 

HOMESTEADS 
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CHESTER S. WILSON. 
Deputy Attorney General. 

215c-10 

Class ification-Owners hip by Association does not entit le each member 
occu pant to reduction-Cons. AI't. 9 § 1; 1\140 1993; M27 § 1990. 

Minneapolis City Attorney. 

You sta te that a cooperative association owns land in t he Ci ty of 
Minneapolis on which the re is an apartment building. Each occupant buys 
one apartment. 

You inquire whether each occupant is entitled to a reduction in the 
assessed valuation applicable to homesteads, the va luation being based on 
the apartment occupied by such occupant. 

The 1038 supplement of Mason's Minnesota Statutes, Section 1993, 
class 3-C, provides in part as follows: 

u • •• the first fou r thousand full and true value of each tract 
of platted real es tate used for the purpose of a hom stead shall be 
exempt from taxation for state purposes; ••• ". 

The classi fi cation of real property, for the purpose of taxation, does 
not violate the uniformity clause of the State Constitution, Article 9, 
Section 1, and the equal protection clause contai ned in the F ourteenth 
Amendment to the Federal Constitution, and the power of classifying 
subjects for t:lxation purposes is primarily with the legis lature. However, 
the class ification must not be unreasonable, arbitrary or capricious. The 
classi ficati on must rest on some ground of di fference having a fair and 
substan tial relation to the object of the legis lation so that all persons 
similarly circumstanced shall be treated alike. Reed vs. Bjornson, 191 
Minn. 254, 253 N. W. 102; and 'Apartment Operators Ass'n. VB . Minne­
apolis, 191 Minn. 365, 254 N. W. 443. 

"Placing homesteads in two dasses on t he basis of valuation was 
within the scope of the broad power of the legislature to classify 
property for the purpose of taxation ••• granti ng the power of 
classification we must grant government the right to select the ditfer -
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ence upon which the classification shall be based, and they need not 
be great or conspicuous ••• ," 

Apartment Owners vs. Minneapolis, supra. 

The homestead exemption from debt should not be confused with its 
classification for the purposes of taxation. 

Mason's Minnesota Statutes 1927, Section 1990, provides in part as 
fo llows: 

"The assessor-shall actually view, when practicable, and deter­
mine the true and full value of each tract or lot of real property listed 
for taxation, and shall enter the value thereof, including the value of 
all improvements and structures thereon, opposite each description." 

In La Paul v. Heywood, 113 Minn. 376, 129 N. W. 763, 32 L. R. A. 
(N.S.) 368, Ann. Case 1912A, 247, our court said: ' 

" Where a lease is silent as to the payment of taxes, improvements 
which ar e removable by the tenant at the end of the term are taxable 
to him, and not to the landlord. • •• There is no provision of law 
by which the owner of land can pay the t axes, without at the same 
time paying the taxes upon all improvements located on the land. 
Under the law of Minnesota all buildi ngs and improvements are for 
the purpose of taxation considered a part of the real esta te, and must 
be assessed as such!' 

The aforequoted case involved a determination of liability for taxes 
as between landlord and tenant . The first sentence quoted relates to that 
liabihty rather than to the duties of the assessor. The remainder of the 
quoted passage, however, is declaratory of the duty of the assessor . As 
was said in the note to this case in L. R. A.: 

"Although it is stated in the opinion and repeated in t he first 
syllabus by the court, that the improvements are taxable to the t enant, 
and not to the landlord , the question was not as to the party to whom 
they should be taxed, but whether the burden of the tax must ultimately 
rest on the landlord or tenant." 

In view of the statutory provision that the assessor shall "determine 
the true and fu ll value of each tract or lot of real property," we are of 
the opinion that but one assessment and one liability for the tax on each 
individual tract or lot exis ts, and that the assessor cannot be compelled 
to make more than one assessment of each tract or lot. 

Since the assessor is empowered by statute merely to assess !leach 
tract or lot," I am of the opinion that any attempt by the assessor to 
divide the assessment, which would be necessary in the case you cite, 
would not be possible under this statute. 

You also inquire : 
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HIs the cooperative association entitled to the benefits of the 
reduction in the valuation applicable to homesteads?" 

It is my opinion that a coopera tive association could not properly 
receive the homestead exemption from taxation, as it could not fulfill t he 
r equisites of residence a nd occupancy. 

September 7, 1939. 
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JOHN A. WEEKS, 
Ass istant Attorney General. 

232d 

Classification-Part of land leased to tenant-M27 §§ 1990, 1979. 

Houston County Attorney. 

You state that a landlord owns a contiguous tract of land less than 
one-third of an acre in extent on par t of which she maintains her borne. 
'I'he r emainder of the land has been leased for tcn years to a t enant who 
has erect ed upon it a house in which he resides , a filling station, and a 
f ruit stand. all of which buildings are subject to r emoval upon termination 
of the lease. 

1. You first inquire whether the tenant's buildings should be assessed 
with the land. Our answer is in the affirmative. Section 1990. Mason's 
Minnesota Statutes 1927. provides: 

"The assesso r · •• shall actually view, when practicable, and 
determine the true and full va lue of each tract or lo t of r ea l property 
li sted for taxation. and shall enter the value thereof, including the 
value of a ll improvements and s tructures thereon, opposite each de­
scription." 

The only exceptions to Section 1990 are t hose ment ioned in Section 
1979, subdivision 3, which rela te to improvements placed by tenant s upon 
lands owned by the United States or a rail road company and a re therefore 
inapplicable here. 

2. You further sta te that it is contended a person may have and 
claim a homestead in leased land and that a ll of the land is accordingly 
entitled to a homestead rate. 

A distinction is to be observed here between homes teads for purposes 
of exemption from debts and homesteads for purposes of taxation. In 
r espect of the form er, the t enant's buildings and his interest in the land are 
clearly exempt from creditors ' process, pursuant to Section 8336. 

That quality of his homestead right does not, however. affect the 
nature of the property as a subject of taxation. It is provided by Section 
1990, supra, tha t the assessor shall "determine the true and full value of 
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each tract or lot of real property." According ly. there can be but one 
assessment and one liability for the tax on any individual tract or lot. 
The assessor cannot be compelled to make more than one assessment, 
nor would it be proper for him to attempt to divide the assessment on 
any individual tract. Opinion of Attorney Genera l; September 7, 1939. 
There can be but onc homestead exemption in a single tract of land, and 
tha t exemption is the owner's. 

3. You further inquire as to the proper classi fi cation for tax purposes 
of the leased portion of the property. 

In our opinion the leased portion of the premises s hould be placed in 
Class 4. In Opinion No. 796, 1934, Attorney General's Report, given to the 
Minnesota Tax Commission, the twelfth question related to a city lot on 
which was located two houses. The owner lived in one and rented the other. 
The then Attorney General ruled: . 

"Tha t part of the lot on which is located the house in which he 
lives should be placed in class 3c. The remainder of the lot should 
be placed in class 4." 

Our information is that for the past seven years the State Tax Com· 
miss ion and its successor, the Commissioner of Taxa tion, as well as local 
taxing authorities throug hout the state, have c1as~ified property in accord­
ance with the quoted opinion. The seeming inconsistency of that ruling 
and supreme court decisions in statutory homestead exemption cases was 
not ed by this office in an opinion dated July 7, 1939 (opinion following this 
one) , in which this office held that, since the earlier ruling had been so widely 
es tablished in popular usnge for a number of years a nd the consequences 
of a reversal would be so far-reaching , the practical construction of Section 
1993 should not now be disturbed. 

We adhere to the previous rulings of the Attorney General and hold 
that the homestead exemption may be applied only to that portion of the 
premises upon which the owner resides and which is not lea sed to the 
tenant . 

September 9, 1940. 
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FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

232d 

Classification-I>art of lot on which is located the house in which owner lives 
s hould be placed in class 3B-M40 § 1993, L. 33, C. 359. 

Mahnomen County Attorney. 

You state: 

ClOne 'M' owns Lots 1 & 2 of Block 6, Aamoth's Addition t o the 
Village of Mahnomen, Minnesota, which run east and west. He has 
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constructed two dwelling houses upon the two lots, one upon the east 
half of said two lots and the other upon the west hal f. 'M' resides in 
the dwelling house on the eas t half of said two lots and rents out the 
dwelling house on the west half thereof. There is a garden between 
the two houses wh.ich 'M' and hi s tenant use together. The garden 
mentioned above occu pies the center of the two lots so that it is partly 
on the east ha l f and partly on the west half of said lots." 

You ask : 

1. "Under the circumstances, is 'M' entitled to homes tead classi­
fication on the whole of said Jots including the two dwelling houses 
under the provis ions of Section 1933, Class 3C, of Mason's MinncMta 
Statutes, 1938 Supplement ? Or s hould he be g ra nted homestead clas~i ­

fication on the east half of said lots , which contains the dwelling house, 
and denied it on the other half?" 

You state: 

"One fR' owns four adjoi ning lots. On the one farthest south, he 
has his dwelling house in which he res ides with his fami ly. On the 
next lot he has a res tau rant which he rents out. On the next lot he 
has a gasoline filling station which he operates himself a nd on the 
fourth lot he has a n implement s tore, which he operates himself. The 
whole area is less than a half acre and is his s tatutory homestead anrl 
for that reason he claims he is entitled to homestead class ification on 
a ll four lots ." 

You ask: 

2. "Under the circumstances stated, is he entitled to homestead 
classification on a ll four of said lots or only on the one upon which 
his dwell ing house is situated?" 

An earlie r case in point was ruled on by a fOl'mer attorney general in 
Op inion No. 796, 1934 Report, in which the following question, des ignated 
as No. 12, was submitted : 

"A person owns a ci ty lot on which is located t wo houses. He 
lives in one and rents the other. How s hould this lot be classified for 
purposes of t axation?" 

This was answered as follows: 

"That pa rt of the lot on which is located the house in whkh he 
lives should be placed in class 3B. The remainder of the lot should 
be placed in class 4." 

We are informed that ever since this opinion was rendered the state tax 
commission and the taxing authorities th roughout the state have proceeded 
in accordance the rewith, thereby placing in effect a practical construction 
of Laws 1933, Chapter 359, Section 1 (1938 Supplement to Mason's Minne­
sota Statutes of 1927, Section 1993), so far as this particular question is 
concerned. We appreciate that this previous opinion seems inconsistent 
with the decisions of our supreme court in sta tutory homestead exemption 



400 TAXATION 

cases, and perhaps if the question were now presented for the first time 
we might r each a different conclusion. However, it must be admitted that 
there are differences between the homestead exemption laws and the tax 
assessment laws which lend some support to the opinion of the former 
attorney general. At any rate, following the settled practice of the courts, 
we feel that it has become so widely established in practical usage and 
that the consequences of reversal would be so far-reaching that we cannot 
now disturb it. 

Adhering, for that reason, to the former opinion, we hold that the 

owners in both your cases are entitled to homestead classification only for 
' the premises on which their dwelling houses are situated, that is, for the 
property actually occupied and used by the owners for residence purposes. 

Any question which may a r ise as to the dividing line between such 
property and adjacent ·property of the same owner is a practical matter 
fo r determination by the assessor. 

July 7, 1939. 
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GEO. B. SJOSELIUS. 
Special Assistant Attorney General. 

282d 

Exemption-Actual occupancy required-FiUng notice ineffedual-M27 § 
8342; M40 § 1992-1, 3b, and 3e. 

Redwood Falls City Attorney. 

You state: 

One A owns a building in the City of Redwood Falls, Minnesota, 
with a mercanWe establishment on the first floor and living quarters 
on the second floor. About 16 months prior to May 1, 1940, the owner 
moved from said premises and left the city. At the time of making 
the move out of the city he filed a statutory notice with the register 
of deeds of Redwood County, setting forth his intention to claim and 
hold said property as his homestead. 

You inquire: 

HWould the assessor be complying with the law in listing said 
property as a homestead for tax purposes? The owner of the said 
premises has not resided on said premises since moving away." 

"Homestead" means the premises occupied by a person as his home 
or place of abode. This involves questions of fact, to be determined for 
taxation purposes, in the first instance, by the assessor . If the owner 
ceases to occupy the premises as his home, he loses his homestead rights 
therein for purposes of taxation. 
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Filing notice of homestead claim under Mason's Minnesota Statutes of 
1927, Section 8342, has no effect upon homestead rights for taxation pur­
poses. That section applies only ,to exemption (rom execution. 

Mere temporary absence of the owner will not terminate his homestead 
rights, provided he maintains his living quarters upon the premises in 
condition for continued occupancy by himself or his family, showing his 
intention to return presently, and provided he does not establish another 
home elsewhere or otherwise manifest an intention to abandon the actual 
occupancy of the premises as h is place of abode. However, if the owner 
moves and actually establishes his regular home elsewhere, he thereby 
terminates his homestead rights in his former home, for taxation purposes, 
even though he may intend to return there at some future time. See Dun­
nell's Digest and Supplements, Sections 4200, 4215. 

May 13, 1940. 
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HAYES DANSINGBURG, 
Assistant Attorney General. 

232d 

Homestead-Method of apportionment between eounties-M40 §§ 1933 and 
1993 (3b); L. 33, C. 359. 

Mahnomen County Attorney. 

You state: 

"Mrs. S. is the owner of SE%. Sec. 1-143-43 in Norman County, 
Minnesota, and has suitable farm buildings and improvements upon 
said land and lives thereon and farms the same with her husband 
and son. Phillip. She was allowed the 'homestead rate' prescribed by 
Chapter 359 of the Laws of Minnesota for 1933. The assessed value 
of said real estate was $1066 and the true and f ull value $5,830. Mrs. 
S. and her son Phillip also own Lot 8, Sec. 6, and Lot 1, Sec. 7-143-42 
in Mahnomen Count y, Minnesota, as tenants in common. Said Lot 8, 
Sec. 6-143-42 is directly east of and contiguous to and adjoining SE %. 
SE %. Sec. 1-143-43 owned by Mrs. S. in Norman County and said lot 1 
Sec. 7-143-42 is directly south of and adjoining said Lot 8 Sec. 6-143-42. 
There is no highway on the county line between said lands and the 
said Mahnomen County lands are farmed with and as a part of the 
Norman County land. As stated Mrs. S. and her husband and 80n 

Phillip live on the Norman County land and farm and operate all the 
land above described as one farm. The homestead rate has not been 
allowed upon said Mahnomen County land. It is assessed as of the 
true and full value of $1000. Mrs. S. and her son Phillip now propose 
to apply for the homestead rate upon their said lands in Mahnomen 
County.'" . 
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You ask: 

"Should their application be a llowed? Is the son entitled to an 
exemption on hi s und ivided half interest in the Mahnomen County 
Jand 1" 

You inquire as to the applica t ion of Chapter 359, Laws 1933 which is 
now Section 1993, 1938 Supplement to Mason 's Minnesota Statutes and 
particularly as to paragraph 3(b) thereof. Under said paragraph 3(b) 
real estate used for the purposes of a homestead up to a valuation of 
$4000.00 shal1 be valued and assessed at twenty per cent of the true and 
full value thereof. If Mrs. S. is receiving the full benefit allowable upon 
property of the true and full value of $4000.00 in Norman County. she 
is not entitled to any additional benefit under said act in Mahnomen County. 
Her son Phillip docs not res ide on the land in Mahnomen County of which 
he is part owner, neither does he own the land upon which he resides 
which is contiguous to the land in Mahnomen Coun ty. Under the circum­
stances stated, in our opinion the son Phillip is not entitled to the benefit 
of the provisions of said Chapter 359. In order to obtain such benefit, 
the owner must actually occupy a contiguous piece of land as a homestead. 
Here the land on which he lives is occupied by his mother as her home­
stead. 

You ask: 

"If exemption should be granted on said Mahnomen County land 
how should the $4000.00 prescribed by the statute be divided or appor­
tioned between t he two counties and what method or procedure should 
be used by the two counties to determine the proper divis ion or pro­
portion ?" 

If Mrs . S . s hould be granted the benefit of said Chapter 359 in 
Mahnomen Coun ty, it is our opinion that th e $4000.00 should be apportioned 
between the two counties on the same ra tio as the t rue and full value of 
the tracts in. the r espective counties bears to the t otal amount of the true 
and full value of all the tracts involved. In other words, if the true and 
full va lue of the tract in Norman County is $4000.00 and that of the tract 
in Mahnomen County is $1000.00, then t he total t rue and full value is 
$5000.00. The ratio of the Norman County tract is 4000 or 4/ 5, and 4/ 5 

5000 
of the $4000.00 prescribed by the statute should be a ll ocated to Norman 
County and 1/ 5 to Mahnomen. It is our opinion t hat Mrs. S. may elect 
to have the $4000.00 applied first to the tract on which she is actually 
living, if she chooses so to do, and the remainder, if any there be, applied 
on the Mahnomen tract. In no event, however, may the lower rate be 
a pplied to more than $4000.00 of the true and ful1 value of said land. 

You state : 

/lA . owns 40 acres of Jand in Norman County, Minnesota, the east 
line of which coincides with the Mahnomen County line. A. a lso owns 
a quar ter section of la nd in Mahnomen County adjoining and contiguous 
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to his Norman County forty. A. has his farm buildings and improve­
ments on his N'orman Coun ty forty and lives the reon with h is fa mily 
but fUrms and operates both tracts a s onc farm . The true and fu ll 
value of his Norman County forty is $2000 and he has been a llowed 
his homestead exemption thereon by Norman County. The true and 
full va lue of A.'s Mahnomen County Quarter is $2000. He has not 
been granted a homestead exemption thereon and proposes to apply 
for such exemption." 

You ask: 

" Should such application be g ranted 1" 

Upon the facts s tated, it is our opinion that the application shoulo 
be granted subject to the limitations imposed by said Chapter 359. 

You also ask: 

"If so, how should the $4000 prescribed be divided or apportioned 
between the two counties and what method or procedure should the 
two counties use in order to determine the propel' division or pro· 
portion 1" 

The rules lafd down above in a nswer to your quc~tion 1(b), are equally 
applicable here and a nswer your question. 

We regret that owing to the large volume of work for the legis lature 
in addition to the great volume of regular bus iness, there has been a delay 
in answering your request. 

April 27, 1939. 
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GEORGE B. SJOSELIUS, 
Special Assistant Attorney General. 

232d 

Income Tax-Salaries of district court judges--Constitutional law-Cons. 
Art. VI § 6. 

Commissioner of Taxation. 

You have inquired whether t he salaries of Judges of the District Court 
in thi s s tate are subject to the income tax. 

A former opinion of the Attorney General, No. 804 , 1934 report, 
da ted April 7, 1934, is on fil e in your office. That opi nion holds that state 
district court judges are subject to the state income tax, whether a ppointed 
or elected before or after the enactment of Chapter 405, Laws 1933, the 
Income Tax Law. You s tate that a reconsideration of the ques tion has 
been requested by two di strict court judges. 
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Section 11, Chapter 405, Laws 1933, Mason's Mirm. Statutes, 2394-11, 
provides that "gross income" shall include "every kind of compensation for 
labor or personal services of every kind from any private or public employ­
ment, office, position, or services whatsoever." If the salaries of judges arE." 
to be excluded from gross income, it must be by virtue of Article VI, 
Section 6, of the Constitution of Minnesota, which provides that the judges 
of the Supreme and District Courts shall receive such compensation as may 
be prescribed by the Legislature, ' "which compensation shall not be dimin­
ished during their continuance in office." 

The United States Supreme Court recently considered a similar ques­
tion arising under Article III, Section 1, of the Cons titution of the United 
States. So far as material here, that section is exactly the same as the 
provision above quoted from our own Constitution. In O'Malley v. Wood­
rough, 307 U. S. 277, 59 S. Ct. 838, it was held that the compensation of 
federal judges taking office after June 6, 1932, the date of the enactment 
of an Act of Congress expressly taxing the income of judges thereafter 
taking office, is subject to the F ederal Income Tax. 

O'Malley v. Woodrough in effect overrules Evans v. Gore, 253 U. S. 
245, 40 S. Ct., 550. It expressly overrules Miles v. Graham, 268 U. S. 501, 
46 S. Ct. 601, to the extent that the former decision is inconsistent with it. 
The court said: 

"Having regard to these circumstances, the question immediately 
before us is whether Congress exceeded its constitutional power in 
providing that United States judges appointed after the Revenue Act 
of 1932 shall not enjoy immunjty from the incidences of taxation to 
which everyone else within the defined classes of income is subjected. 
Thereby, of course, Congress has committed itself to the position that 
a non-discriminatory tax laid generally on net income is not, when 
applied to the income of a f ederal judge, a diminution of his salary 
within the prohibition of Article III, Section 1, of the Constitution. 
To suggest that it makes inroads upon the independence of judges who 
took office after Congress had thus charged them with the common 
duties of citizenship, by making them bear their aliquot share of the 
cost of maintaining the Government, is to trivialize the great historic 
experience on which the framers based the safeguards of Article III, 
Sec. 1. To subject them to a general tax is merely to recognize that 
judges are also citizens. and that their particular function in govern­
ment does not generate an immunity from sharing with their fellow 
citizens the material burden of the government whose Constitution 
and laws they are charged with administering." 

Two decisions of the federal courts since O'MaUey v. Woodrough have 
held that federal judges are subject to taxation upon their salaries, whether 
appointed before or after June 6, 1932. See Bland v. Commissioner, 102 
Fed. (2nd) 157; ·Magruder v. Brown, 106 Fed. (2nd) 428. 

Prior to the O'Malley case, the opinIOns of state courts construing 
similar provisions of s tate constitutions were in conflict. A majority of 



TAXATION 405 

these decisions held that a non-discriminatory income tax did not violate 
constitutional provis ions against diminution of salaries. Among these are: 

Taylor v. Gehner, 45 S. W. (2nd) 59 (Mo. 1932). 
Poorman v. State Board, 45 Pac. (2nd) 307 (Mont. 1935). 
Martin v. Wolfford, 107 S. W. (2nd) 267 (Ky. 1937). 
State v. Nygaard, 150 N. W. 513 (Wis. 1915). 
Cases reaching the opposite result are: 
Long v. Watts, 110 S. E. 765 (N. ·C. 1922). 
Gordy v. Dennis, 5 All . (2nd) 69 (Md. 1939) . 

The two decisions last cited rely in large measure on Evans v. Gore 
whi ch, as pOinted out, has since been overruled. The Maryland case was 
decided only two months before the decision in O'Malley v. Wood rough. 

There is no case, except Miles v. Graham, 268 U. S. 601, express ly 
overruled in the O'Malley case, which holds that a judge taking office 
after the enactment of an income tax law may claim constitutional immunity 
from taxation. I n Evans v. Gore, Gordy v. Dennis and Long v. Watts, 
supra, the judge who ques tioned the imposition of the tax upon hi s salary ' 
had been appointed or elected prior to the enactment of the Income Tax 
Law for a term which had not expired when the tux was imposed. Even 
before the O'Malley case, Miles v. Graham had been materially weakened, 
a s pointed out in Dupont v. Green, 195 Atl. 273 (Del. 1937). 

The term of office of dis trict court judges in this state is six years 
Article VI, Section 4, Minnesota State Constitution. With respec t to all 
judges whose terms of office began subsequent to April 21, 1933, it is clear 
that the constitutional provision, Article VI, Section 6, cannot be held to 
authori ze the exclusion of their salaries from gross income under the pro­
vis ions of Chapter 405, Laws 1933. 

With respec t to the compensation of judges for the remainder of a 
term beginning prior to April 21, 1933, I am of the opinion that the former 
opinion of the Attorney General, dated April 7, 1934, is correc t, and that 
the constitutional provision does not exclude s uch sa laries from gross 
income. The United States Supreme Court indicates clearly that when that 
question is squarely presented to it under the corresponding section of the 
Federal Constitution. it will so hold. See O'Malley v. Wood roug h, supra. 
Three state courts have so held under similar constitutional provisions: 
Poorman v. State Board, supra, Martin v. Wollford , supra; State v. Nygaard, 
supra. 

I am of the opinion that the rea soning of the United States Supreme 
Court in the O'Malley case as summarized in the quotation included in 
this opinion, and that of the state courts in the cases reaching the same 
result under similar constitutional provisions, arc persuasive, and will be 
followed by the courts of Minnesota. 

Your question is answered in the affirmative. 

June 21, 1940. 

P. F. SHERMAN, 
Assistant Attorney General. 

631h 
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LEVIES 

313 
Agricultural societies-M40 § 738-16. 

Mower County Attorney. 

You state that you have an agricultural society which is a member of 
the State Agricultural Society in conformity with the law. You can our 
attention t o Section 738-16, Mason's 1940 Minnesota Supplement, which is 
Laws 1929, Chapter 48. This section is an amendment of Laws 1927, 
Chapter 128, which was passed April 8, 1927. In Chapter 128 the-authority 
to levy the tax was given by a unanimous vote of the board. Section 
738-16 amended Chapter 128, Laws 1927, in that it permitted a tax to be 
levied upon a four-fifths vote of the board. Both laws state, "to assist 
such society in paying its financial obligations heretofore incurred." 

You inquire if the words "heretofore incurred" apply simply to the 
past or if this statute may be construed prospectively so that whenever 
there is indebtedness prior to the time of the levy, that the board may 
make the one-quarter mill levy. 

It is our opinion that the board, by a four-fifths vote, may grant 
authority to levy a tax of not exceeding one-quarter mill to assist such 
society in paying its financial obligations incurred prior to April 8, 1927. 
We can see nothing to justify an opinion that the legis la ture intended to 
change the date of April 8, 1927 to the time of the passage of Chapter 48, 
Laws 1929, which was March 9, 1929. 

Under this law there is no time limit as to when such tax can be 
levied if the obligations were incurred prior to April 8, 1927, and are 
still valid and existing obligations . However, thi s section does not in our 
opinion give the various county boards authority to levy such tax to pay 
any obligations incurred a fte r April 8, 1927. 

July 16, 1940. 

314 

HAYES DANSINGBURG, 
Assis tant Attorney General. 

619a 

Relief-County board to levy in counties having the town system- M27 § 3187, 
3177; M40 § 3195-1, 2, 3 ; 974-11 to 974-20. 

Swift County Attorney. 

You submit the following questions: 

1. Whether the county may levy taxes for poor relief purpose;{ 
and have such poor relief administered by the county welfare board. 
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2. If it does so, is it necessary that each township, village or 
city in your county adopt a resolution agreeing 'With the county welfare 
board that the latter shall supervise and administer the poor relief 
funds in such township. village or city? 

3. Is it necessary that the board of county commissioners pass 
a resolution to the effect that poor relief be administered through the 
county welfare board? 

There arc two distinct systems of poor relief-the county system and 
the town system. The electors of the county determine the system which 
is to be operative in their county. Your county, Swift County, is one in 
which the electors have chosen the town system. It should be thoroughly 
understood that thi s opinion is limited to those counties in which the town 
system is operative. We will not limit each reference to a county hereafter 
by a statement that it is a county in which the town sys tem of relief 
obtains, but it must be understood that such limitation is in fact to be 
applied as though s tated in each reference. 

We shall now proceed to a discussion of the various obligations for 
relief to the poor for which said counties mus t provide. Section 3187, 
Mason's Minnesota Statutes of 1927, provides that the county board of any 
county having the town system may establish, maintain and govern a' 
county poorhouse in the same manner as in other counties. It provides 
further that "the cost thereof shall be paid by the county; but at its July 
meeting in each year the county board ~hall fix a weekly rate for each 
inmate, to be paid to the county by the town, city, or village from which 
he comes." This does not necessarily mean that the towns, cities or 
villages will be charged with the full cost of the operation ot such poor­
house. 

The liability of counties for the care of the poor in counties where 
the towns hip system prevails is fixed by Section 3195·1, Mason's Minnesota 
Statutes, 1938 Supplement, which provides that in s uch counties a town, 
village or city, however organized, shall be entitled to be reimbursed by 
the county for seventy-five per cent of the amount expended for poor 
relief in any calendar year in excess of one mill of the taxable value of 
property in such town, village or city for that year. Sections 3195·2 and 
3195·3 provide the procedure for carrying out the provisions of Section 
3195·1. Section 3195·4 exempts any county in which a city of the first 
class is located when said city has ninet y per cent or more in value of 
t he taxable property of the county located within it. This exemption, of 
course, does not apply to Swift County. 

In ]937 the legislature created a new branch of county administration 
in the form of a county welfare board. The p rovi sions for the county 
welfare board are found in Sections 974·11 to 974-21, both inclusive, 
Mason's Minnesota Statutes, 1938 Supplement. The county must pay the 
salaries, oflice, traveling and other necessary expenses of the county welfare 
board regardless of which poor relief system is in effect, subject to such 
reimbursement out of state and federal funds as may be provided by law. 
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The specific authority for this is contained in Section 974-16, Mason's 
Minnesota Statutes, 1938 Supplement. 

The general authority for county boards to levy a tax sufficient to 
defray the estimated expenses of supporting and relieving the poor is 
found in Section 3177, Mason's Minnesota Statutes of 1927. Under authority 

given by this section, the county board may levy whatever taxes are 
necessary to meet the obligations enumerated above and such other obliga­
tions for relief of the poor as are expressly imposed by law on counties 
having the town system. 

In commenting upon the town system of poor relief, the Supreme Court 
of Minnesota in the case of Village of Robbinsdale v. County of Hennepin, 
199 Minn. 203, said: 

I'The matter of relief under the town system is not a matter of 
county concern. It is not the obligation of the county but of its poli­
tical subdivisions . The duty of providing relief and levying taxes 
therefor is on each individual city, village, or town. Each is obliged 
to look after its own residents. Only after that is done does the statute 
give the vil1age or town a right of reimbursement from the county. 
The error into which the plaintiff has fallen is the failure to note that 
the legislature in providing for the town system did not make relief 
an obligation of the county, but rather of its p'articular political 
subdivisions." 

Section 3177, above referred to, therefore does not confer the power 
to make levies to defray the 'cost of general poor relief distributed by such 
counties. 

In counties operating under the town system of poor relief there may 
be money ava ilable for such poor relief from two SOUl'ces : first, from tax­
ation; second, from a llocations by the State Relief Agency of funds provided 
under Chapter 89, Extra Session Laws of 1937, Section 11. We have 
already discussed the money which is received from taxation. Discussing 
now the funds received from the State Relief Agency, all such funds 
granted to the counties and municipalities on a basis determined by the 
(Executive ) Council shall be disbursed by the said county welfare board in 
each county, including those which operate on a town system, "except in 
counties containing a city of the first class and operating under the town 
system, where such funds may be disbursed by the agent of such county 
board with respect to the portions of the county outside of such city, ami 
except in municipalities where a public welfare agency is provided by 
charter or by legislative act, then by such public welfare agency in accord­
ance with the provisions of such charter or act." The agency for such 
distribution is also limited by said Section 11, wherein it states : 

UIn counties having pOOl' commissions established by law, such 
poor commission shall administer. such duties and expend s uch f unds 
herein made available for such counties." 
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We wish to point out the desirability of town boards and village and 
city councils cooperating, so lar as practicable, with t he board of county 
commissioners and the county welfare board, even though there is no 
statutory authority for the delegation of power by either agency to the 
other. 

The opinion of the Attorney General dated October 4, 1938, may appear 
to be in conflict with this opin ion. Where such conflict appears, this 
opinion must be construed as limiting the broad interpretation made by 
the opinion of the previous Attorney GeneraL 

To s um up , it is our opinion that the board of county commissioners 
of a county in which the town system of poor relief is in operation has 
the authority to levy the taxes necessary to provide for the obligations 
enumerated above and for such other obligations as are specifically pro· 
vided for by law in counties operating under the town system of poor 
relief, but s uch county board does not have authority to make levies to 
defray the cost of general pOO l' relief. 

March 8, 1939. 

Note: See Laws 1941, C C. 261, 284. 

315 

J. A. A. BURNQUIST, 
A ttorney General. 

519j 

Relief-County welfare fund-Certificates of indebtedness-Issuance of in 
anticipation of deficiency levy (St. Louis County )-M40 §§ 813, 3199; 

L. 39, C. 161. 

St. Louis County Attorney. 

You request an opinion a s to the power of the county board of St. 
Louis County to issue certificates of indebtedness in anticipation of the 
proceeds of a defici ency tax levy f or poor relief under Mason's Supplement 
1938, Section 3199, as amended by Laws 1939, Chapter 161 (applicable only 
to St. Louis County) . From the information submitted by you and by 
members of your county board at a r ecent conference at this office, it 
appears that the proceeds of the tax levy made in 1938 under that section 
by t he county welfare board (successor to the authority of the board of 
poor commissioners under Mason 's 1938 Supplement, Section 974·11 (e», 
will be inadequate t o meet the needs of poor relief for the remainder of 
the year 1939. The tax levied in 1938, of course, was payable in the year 
1939. In accordance with the amended provisions of Section 3199 (limited 
to the years 1939 and 1940) the welfare board, having determined that 
the amount so levied will be inadequate to meet the minimum requ irements 
of poor relief for the balance of the current year, will so notify the board 
of county commissioners. Thereupon the latter board will authorize the 
expenditure of the necessary additional sums, within the limi tations of 
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the statute, and in order to finance the same will make transfers to the 
county welfare fund from other funds, so far as available. However, it 
is expected that such transf ers will not be sufficient to meet the defic it, 
so the county board will proceed to levy a tax to finan ce the remamlng 
defi ciency. not exceeding two mills , in addition to the regular 1939 levy. 
Assuming that t he defici ency levy is made in time, it will be s pread on 
the tax books f or 1939, along with the regular levy, and will be payable 
in 1940. 

You wish to know whether, upon making this additional deficiency 
levy before the cntl of the yea r 1939, the county board, in order to take 
care of the cu rrent requirements of poor relief until the proceeds of the 
new taxes come in, may anticipate the same by the issuance a nd sale of 
certificates of indebtedness under Mason's 1938 Supplement, Section 813. 
Such certificates, it is stated, can be carried at a much lower rate of 
interest than ordinary tax anticipation warrants, which bear s ix per cent, 
so the proposed issue of certifica tes would be desirable from the stand­
point of economy. 

Section 813, after authorizing the issuance of anticipation certificates 
for any fund up to fifty per cent of the amount of ta xes previously levied 
therefor and remain ing uncoll ected, provides as f ollows: 

"No such certificates s hall be issued prior to the beginning of t he 
fiscal year for which the taxes so anticipated were intended, except 
that when taxes shall have been levied for the purpose of paying a 
deficit in any s uch fund carried over from any previous year or years 
certificates of indebtedness in a nticipa tion of collection of the taxes 
levied for such defici t may be issued at any time after such levy sha ll 
have becn finally made and certified to the county auditor." 

Such certificates, under another provision of Section 813, mus t be made 
payable not later than December 31 of the year succeeding the year in 
which the lcvy is made. 

The question comes down to this: May a deficit occurring in the county 
welfare fund in 1939 as a result of in~dequacy of the 1938 tax levy and 
the authorization of additional expenditures by the county board under 
Section 3199, as amended , be regarded as a deficit ca rried over from a 
previous year within the meaning of the above quoted proviSion of Section 
813 ? 

The us ual application of this provis ion would be to the case of a defic it 
which exist ed in a certain fund at the close of the calendar year, and which 
was to be covered by a tax levy made in the us ual course in the following 
yea r . In the present case the deficit is now pl'Ospective, but it will become 
actual and the amount thereof will be determined as soon as the county 
board has authorized the additional expenditures for poor relief for the 
r emainde r of the year 1939, made transfers from other available funds to 
finance the same, and found the amount so tra nsferred insufficient to covet 
the authorized expenditures. Thus , unde r Section 3199, as amended, the 
procedure both for determining a defic it and the levying of taxes to meet 
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the same is accelerated for poor relief purposes as compared with other 
purposes. However, the tax levy to meet the resulting deficit will not 
be payable until 1940, which is the fi sca l yea r for which the taxes would 
be intended, under the language of Section 813. With respect to that 
year, the deficit would be carried oveT fl"om a previous year. If the tax 
levy were deferred until afte r J anuary 1, 1940 (in which event the taxes 
would not be payable until 1941) , the immediate issuance of anticipation 
certificates would clearly be permissible under Section 813. 

Under the circumstances here presented, where the determination of 
the deficit and the levying of taxes to meet it have been advanced with 
respect to the calendar year, it seems reasonable to hold that the issuance 
of certificates of indebtednef;s in anticipation of t.he proceeds of the tax 
levy may be advanced accordingly. This conclusion gives effect to the 
apparent intent of the legislature, which was to authorize the county board 
to take immediate steps to finance urgent needs of poor relief. A contrary 
construction of the law would seriou sly cu rtail the effectiveness of the 
emergency measures which are provided for, and might leave t he county 
board without means to care for people in actua l want, 

You a re therefore advi sed that in our opi nion the county board may 
lawfully proceed to if; sue certificates of indebtedness as proposed. 

September 30. 1939. 

316 

CHESTER S. WILSON, 
Deputy Attorney General. 

. 1070-1 

ReHef-Towns hip s ystem where part of town located in county operating 
under county system- M27 § 3164. 

Lake of the Woods County Attorney. 

You state: 

"Some t ime prior to May 1. 1939, the Village of Roosevelt, Roseau 
County, annexed some t erritory in Lake of the Woods County. The 
County Auditor of Roseau County, which County operates under the 
Town system of car ing for the poor, cer tified to our County Auditor 
a levy from t he Village of Roosevelt for poor purposes. Lake of the 
Woods Coun ty operates under the county syst em for caring for the 
poor," 

You inquire whether the county auditor of Lake of the Woods County 
should spread the levy certifi ed to h im from Roseau County and omit the 
Lake of the Woods County levy for poor purposes in the portion of the 
Village of Roosevelt in Lake of the Woods County. 

Your question is answered in the negative, 
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Section 3164, Mason's Minnesota Statutes of 1927, provides that the 
question of whether the county shall operate under the county system of 
poor relief or the t ownship system of poor relief shall be deter mined by 
the voters of that county, which action governs the entire county. W e 
do not believe it is possible for the actions of one county to determine 
or control what system of poor relief shall exist in part in an adjoining 
county. Consequently it is our opinion that that part of the Village of 
Roosevelt situated within Roseau County which has a township system 
of r el ic.! is governed by the Jaws pertaining thereto and that that portion 
of the Village of Roosevelt situated within the County of Lake of the 
Woods which operates under a county system is governed, as far as poor 
relief purposes are concerned, by th e laws applicable to the county syst em 
of poor relief. It follows that your county auditor should return the levy 
certified to him from Roseau County and make his own levy for that 
portion of the village within Lake of the Woods County in accordance 
with the system under which you are now operating. 

December 16, 1939. 

317 

HAYES DANSINGBURG, 
Assistant Attorney General. 

519i 

Schools-Limitations- Determination of proper homestead values to be used 
- M27 §§ 3011, 3012 ; M40 § 1933. 

Commissioner of Education. 

You ask whether for t he purpose of determining the bas is for the one 
mill county school tax provided by Mason's Minnesota Statutes of 1927, 
section 3012, and for the 1.23 mms state school tax provided by Id. section 
3011, unpla t ted real estate used as a homestead should be valued at 33th 0/0 
of its true and full value and platted real estate used for the same 
purpose should be valued at 40% of its true and full value. 

You state that the Minneapolis Board of Education was given authority 
in 1937 to go beyond the 22 mill limitation to compensate for the reduction 
in valuation due to the preferred treatment of homesteads on the basis of 
a s tatement in 'section 1993, Mason's Minnesota Statutes, 1940 Supplement 
(Chapter 359, Laws 1933) : 

"For the purpose· •• of determining tax limitations· •• now 
established by statute· •• , class 8b and 3c s hall be figured a t 33% % 
and 40% of the fu ll and true value ther eof respectively." 

We assume that by this reference you base your s tatement on the 
s upreme court decision in the case of 510 Groveland Avenue, Inc. v. Erickson, 
201 Minn. 381. The provision there under discussion was a mandate of 
t he Minneapol is charter, limiting the annual levy by the board of education 
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to 22 mills "on each dollar of the assessed valuation • • • as determined 

by the last assessment." The question before the court was whether this 
provision is one of the "tax limita t ions" referred t o in the statute quoted 

above. We call particular attention to the discussion by the court of "tax 
limitations" and of how assessed valuations shall be "figured" in relation 
thereto. The court concludes that the charter provision relating to 22 mills 
is a tax limi tation. In reaching this conc1usion the court said on page 384: 

"jTax li mitations' have been fixed by statute at a maximum per 
capita, by a 'millage rate' (8 common method) and possibly by other 
st andards." 

The question therefore which now confronts us is whether the 1 mill 
county school tax and the 1.23 mills state school tax are tax limitations. 
There is a r eal difference between provisions such as the Minneapolis 
charter provision and the statutes relating to the county and state school 
t axes. The charter provision contemplates that the board of education shall 
first determine the amount necessary for the operation of the schools for 
the year in question. This amount may be any given amount provided the 
tax rate necessar y to produce it does not exceed 22 mills. The determination 
of the amount to be raised involves the exerci se by the school board of 
discretion within the limits imposed by t he Minneapolis charter . The levy 
of the school taxes under sections 3012 and 3011, supra, permits no 
exercise of discretion by any person. These provis ions are mandatory. They 
provide no limit within which the state and county school tax may be 
levied. They provide a tIat mill rate which the state and county auditors 
r espectively must levy. They do not lim it the tax rates which may be 
levied for state and county school taxes, they prescribe the reJ:;pective rates. 
The 1 mill and the 1.23 mills levies are not tax limitations, but fixed tax 
levies. Having reached the conclusion that the I mill county school levy 
and the 1.23 mills state school levy are not tax limitations, it necessarily 
follows that the proper valuations to use in determining the amount of 
the county and state school taxes are respectively for unplatted real estate 
used as a homestead 20'70 of the true and fu ll value thereof and for platted 
real estate used as a homestead 25 % of the true and fuJi value thereof . 

We are supported in the conclusion which we have reached by the 
construction placed upon these and similar statutes since the passage of 
the 1933 amendment to Mason's Minnesota Statutes of 1927, section 1993 
(Laws 1933, Chapter 359) . As examples of similar laws we have the 1 
mill levy for the town road dragging fund (Id. 2574), the 1 mill levy for 
the state road and bridge fu nd (ld. 2559), and the tenth of a mill levy 
for soldier s' relief (Id. 4354) . Many city charters a lso contain mandatory 
provisions for specific levies. The state auditor and the county a ud.itors 
generally have since the passage of the 1933 amendment to section 1993 
applied these levies on the basis of 20 and 25 % assessed valuation of 
homesteads. This interpretation of the laws here involved by the officers 
charged with app lying them amount to a practical construction of them. 
Such construction by these officers is entitled to grea t weight . Dunnell's 
Digest, section 8952. Certainly such a construction is not 80 greatly out 
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of reason as to justify an interpretation which would reverse it and cause 
great confusion in the real estate tax structure of the entire state. 

We are mindful of the case of Sutton v. Board of Education, 197 Minn. 
125, in which the court S<'lid: 

"By L. 1921, c. 332, the maximum annual tax levy defendant can 
make is 20 mills on each dollar of taxable valuation of the property 
within the district; under 1 Mason Minn. St. 1927, § 3012, a county 
school tax of an additional mill is ext ended; and by L. 1933, c. 359, 3 
Mason Minn. St. 1934 Supp. §§ 1993, 1993-1, to help out the schools, 
the reduction in homestead valuation is disregarded." 

This, however, was clearly obiter dictum . It was not material to the 
court's conclusions. There is no reason to believe that the court had in 
mind r peci fi c tax levies in making the quoted statement. Hence it is of no 
persuas ive effect in detc' m'ning the question now before us. 

December 12, 1940. 

318 

J. A. A. BURNQUIST, 
Attorney General. 

School Districts-Lirnitations-M27 § 3013 repealed by L. 39, C. 229. 

Aitkin County Attorney. 

519 

Section 3013, Mason's Minnesota Statutes , 1927, is repealed by Laws 
1939, Ch. 229. /IAn amendment of a statute, 'so as to read as follows' 
takes the place of the original, and operates to repeal all of it not embraced 
in the amendment." Dunnell's Digest, 2nd Ed., section 8928. State v. 
Jones, 98 Minn. 6, 106 N. W. 963 . Shadewald v. Phillips, 72 Minn. 520, 
75 N. W. 717. . 

An exception is made to this rule in construing omitted portions which 
were passed at the 'same term of the legislature. Under this chapter the 
limit for tax levy for school maintenance purposes is removed; and the 
tax rate for purchase of school sites, and erection 01' equipment of school 
houses can not exceed ten mills . Except in d,istricts in which such ten 
mill tax will not produce s ix hundred dollars, a greater tax may be levied 
for school sites and buildings, not to exceed thirty mills on the dollar or 
six hundred doUars in amount. 

Said Chapter 229, Laws of 1939, further provides, 

"In independent di s tricts no tax in excess of 8 mills on the dollar 
shall be levied for the purposes of school si tes and erection of school 
houses ." 
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There is therefore no limitation on the levy for maintenance in common 
school districts . Heretofore there has been no such limit in the levy in 
independent di stricts und apparently the legislature intended to place com­
mon schools on equal terms in this respect with independent di stricts. 

July 14, 1939. 

MONEY AND CREDITS 

319 

M. TEDD EVANS, 
Assista nt Attorney General. 

519m 

Personal proper ty-Statute of limitations with respect to collection of- Pay­
ment of interest and costs- M27 § 2206; 1\140 § 2199- l. 

Ramsey County Attorney. 

With respect to the statute of limitations upon moneys and credits 
a nd personal property tax assessments , as well as with respect to interes t 
tbereon and costs incurred in connection therewith, has been refelTed to 
the undersigned for attention. You state that there are in your county 
assessments of personal property and moneys and credi ts taxes which have 
not gone to judgment because of the inabi lity of the sheriff to serve the 
person assessed. You ask whether the s tatute of lim itations runs against 
these assessments . You further state that these a ssessments are some­
times paid prior to the ent ry of judgment and you a sk whether the taxpayer 
is r equired to pay interes t upon the tux as well a s the costs of the clerk 
in connection with the is suance of the citation and of the sheriff for the 
return of not found . 

Section 2206 of Mason's Minnesota Statutes of 1927, referred to in 
your letter, is a s follow s : 

"The right to assess property omitted in any year, or to reassess 
taxes upon property prevented from being collec ted in any year, either 
as authorized and directed by thi s chapter or otherwise, shall not be 
defeated by reason of any limitation contained in any statute of this 
state; but, except as otherwise provided in this chapter, there shall 
be no limitation of time upon the right of the state to provide for and 
enforce the assessment and collection of taxes upon all property subject 
to taxation." 

Concerning the provision above quoted , there is the following general 
statement in Section 9525 of Dunnell's 1927 1\1 innesota Digest: 

uUnder the present law there is no limitation on the right of the 
state to enforce the liability for tuxes. F ormerly there was a limitation 
of six years." 
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State v. Foster (1908), 104 Minn. 408, 116 N. W. 826 construed tho 
statutory provision as eliminating any statute of limitations with respect 

to real estate taxes. State v. United States Express Company (1911), 
114 Minn. 346, 131 N. W . 489, construed the same statutory provision to 
be applicable to gross earnings taxes upon express companies with the 

result that no limitation period is app1icable with respect to such taxes. 

However, Chapter 423 of the 1939 Session Laws amended Section 2206 
above quotetl by adding before it the phrase "Except as hereinafter pro­

vided" and after it six subdivisions concerning moneys and credits taxc.s 
including the following : 

"Actions to enforce the collection of the taxes imposed by Mason's 

Minnesota Statutes of 1927, Sections 2337 to 2349, both inclusive, shall 
be commenced within six years after said taxes become delinquent, 
provided, however , that such actions shall not be commenced until 
and unless a valid assessment of such taxes has been made." 

Assuming then that all assessments have been timely and properly 
made, there is, in our opinion, a six year period of limitation with r espect 
to actions to enforce collection of moneys and credits taxes and no limita­
tion with respect to personal property taxes. 

With respect to your other inquiries Section 2199-1 of Mason's 1940 
Minnesota Supplement s hould be quoted and is in part as follows: 

"The taxes assessed upon personal property, with lawful penalties, 
interest and costs, shall be a first and perpetual lien, superior and 
paramount to a ll other lie,ns or encumbrances thereon, except the ven­
dor's interest in conditional sale contracts, whether prior or subsequent 
in point of time, upon all of the personal property then owned by tht! 
person assessed from and including May 1 in the year in which they 
are levied, until they are paid; provided such lien shall not continue 
on items of personal property sold at wholesale or retail in the ordinary 
course of business!' 

Under the above quoted provlslOn all lawful penalties, interest and 
costs are made a first and perpetual lien against certain s pecified property. 
By virtue of Section 2200 interest accrues after a period of thirty days 
and may be "collected with and in like manner as the principal sum." 
Whether costs a re lawful within the meaning of the statute quoted depends 
upon the circumstances under which they were incurred. Consequently 
this is a question of fact in each case. Under the above statutes, it is our 
opinion that the taxpayer is required to pay interes t and lawful costs 
subject, of course, to the statute of limitations with respect to moneys 
and credits taxes. 

October 18, 1940. 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

421a-8 
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MORTGAGE REGISTRATION 

320 
Recording-I n county where no land situated-M27 §§ 2322 to 2330. 

Cottonwood County Attorney. 

417 

You state that a mortgage given by a telephone company to a trust 
company, covering the mortgagor's interest in lands , was a sked to be 
recorded in the register of deed's office and that the t elephone company 
owns no real estate in t he county. but that thei r telephone lines extend 
into Minnesota and Cottonwood County. 

You inquire: 

,jAn they subject to the usual Mortgage Registration Tax?" 
Your inquiry is answered in the negative. 

The subject of taxation is the security and not the debt secured thereby. 
Mutual Benefit Life Insurance Company vs. Martin County, 104 Minn. 
179, 116 N. W. 572. 

The county would he enti tl ed to no tax for the mortgage registration 
unless it. covers real estate in the count.y in which they seek to register 
t.hei r mortgage. Mason':;; Minnesota Statutes for L!)27. Sections 2322 to 
2330, cover mort~age registration taxation. The tax is paid to the first 
county in which the mortgage is registered and divided among the various 
counties in which the land is located in proportion to the assessment 
di strict's valuation of the land. If the mor tgage also covers land outside 
of the state, only the proportion within the state is taxed in accordance 
with its relationship to the data. 

May 25, 1939. 

321 

JOHN A. WEEKS, 
Assis tant Attorney General. 

418b-21 

Tri·State Power Co·operati\'e--Tr us t deed. 

F illmore County Attorney. 

You enclose an instrument called an indenture, dated as of December 
20, 1938, executed by the "'ri ·State Power Cooperative, a Wisconsin corpor· 
ation, and the American Exchange Bank, a Wiscons in corporation, trust ee, 
which has been submitted to the register of deeds of your county for 
recording. You inqu ire whether this instrument is exempt from payment 
of the mortgage registration tax. 

This indenture is a trust deed, in effect a mortgage, given by the 
cooperative corporation to the trustee to secure a present loan of $500,000 
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made to the corporation by the United States Government under the Rural 
Electrification Act of 1936, as amended, also to secure additional future 
loans which may be made under the same act up to a total of three million 
dollars. According to the terms of the indenture the note evidencing the 
original loan of $500,000 is made payable to the order of the government, 
and notes which may be issued to cover subsequent loans are also to be 
made payable to the government. It is also provided that further notes 
may be issued upon the security of the indenture to the holder or holders 
of outstanding notes to refund the same or in renewal thereof or in substi­
tution therefor. Evidently it is contemplated that the notes secured by the 
mortgage shall be transferable, and so may come into the hands of holders 
other than the government. 

The property covered by the indenture is pledged to the trustee for 
the benefit and security of all those who shall from time to time be holders 
of the notes, without priority as between them. 

The mortgage registration tax is imposed upon the security rather 
than upon the debt. 

Mutual Benefit Life Insurance Co. v. County of Martin, 104 Minn. 
179, 116 N. W. 572. 

If the security is held by the United States Government or by the 
trustee for t he benefit of the government, the mortgage is exempt from 
the tax. It is clear that so far as the initial principal note of $500.000 
and any furthe r principal notes are concerned, the government being the 
payee, the security is held by the trustee for the benefit of the government. 
Hence, in our opinion, the indenture as it now stands is exempt, and may 
be recorded without payment of the registration tax. 

The question may arise later whether any registration tax will be 
payable in case of a future extension of all or any part of the notes, in 
connection with which new notes are issued to some holder other than 
t he government. However, determination of that question will depend on 
the circumstances of the case so must await the event. 

May 29, 1939. 

MOTOR VEHICLES 

322 

J. A. A. BURNQUlST, 
A ttorney General 

418b-19 

Dealers-Exemptions-Time when taxes are payable-M27 § 2687, 2674, 
M40 § 2673. 

Secretary of State. 

You ask: 

u ••• whether the tollowing interpretation of the motor vehicle 
registration Jaw is correct: 
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"A motor vehicle operated under his dealer's plates by a licensed 

dealer is not always exempt f rom the registration tax even tho the 
dealers license law provides that motor vehicles, new or used, bearing 

dealers license plates may be operated by the dealer or his employe 
for any purpose whatsoever." 

The basic provision of law making motor vehicles subject to taxation 
is found in Mason's Minnesota Statutes of 1927, Section 2687, which reads 
as follows: 

"Every motor vehicle (except those exempted in Section 2 of this 
act) shall be deemed to be one using the public streets and highways 
and hence as such subject t o taxation under this act if such motor 
vehicle has since April 23, 1921, used such public streets or highwa ys , 
or shall actually use them, or if it shall come into the possession 
of an owner other than as a manufacturer , dealer, warehouseman, 
mortgagee or pledgee. But, new and unused motor vehicles in the 
possession of a dealer solely for t he purpose of sale, and used or 
second-hand motor veh icles which have not theretofore used the public 
streets or hig hways of this st ate which are in the possession of a 
dealer solely for the purpose of sale and which are duly listed as herein 
provided, shall not be deemed to be vehicles using the public streets 
or highways. The driving or operating of a motor vehicle upon the 
public streets or highways solely for the purpose of demonstrat ing it, 
in good faith, to prospective purchasers or solely for the purpose of 
moving it from points outside or within the s tate to the place of business 
or storage of a licensed dealer within the s tate or solely for the purpose 
of. moving it from the place of business of a manufacturer, or licensed 
dealer within the state t o the place of business or residence of a 
purchaser outs ide the state, shall not be deemed to be using the public 
s treet s or highways in the state within the meaning of th is act or of 
Article 16 of the Constitution and shall not be held to make the motor 
vehicle subject to taxation under this act as one using the public 
streets or highways, if during such driving or moving the dealer's 
pla tes herein provided for shall be duly displayed upon such vehicle." 

The Section 2 referred to is Section 2673 of Mason's 1938 Supplement 
as amended by Laws of 1939, Chapter 349. The only part of said Section 
2673 which is applicable to the question under consideration is the following: 

IIMotor vehicles which during any calenda r yea r have not been 
operated on a public highway shall be exempt f rom the provisions of 
this Act r equiring registration payment of tax and pena lties for non­
payment thereof, provided that the owner of any such vehicle shall 
first file his ver ified written applica tion with the Registrar of Motor 
Vehicles, correctly describing such vehicle." 

From a study of these sections we find tha t the following are not to 
be deemed motor vehicles using the public s treets or highways and hence 
are not subject to taxation: 
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(1) New and unused motor vehicles in the possession of a dealer 
solely for the purpose of sale; 

(2) Used or second-hand motor vehicles which have not theretofore 
used the public streets or highways a:f this state which are in the possession 
of a dealer solely for the purpose of sale and which are duly listed 8S 

provided by law unless they come within . the provisions of Laws of 1939, 
Chapter 284; 

(3) Motor vehicles driven or operated upon the public streets or bigh­
ways solely for the purpose of demonstrating them, in good faith, to 
prospective purchasers ; 

(4) Motor vehicles which are driven or operated upon the public 
streets or highways solely for the purpose of moving them from points 
outside or within the state to the place of business or storage of a licensed 
dealer within the state; 

(5) Motor vehicles driven or operated upon the public streeta or high­
ways solely for the purpose of moving them from the place of business 
of the manufacturer, or licensed dealer within the state to the place of 
business or residence of a purchaser outside the state; 

(6) Motor vehicles which during any calendar year have not been 
operated on the public highway provided the owner shall have applied for 
exemption 8S required by said Section 2673 8S amended. 

The manner and method of registration and of payment of the tax 
is provided for in Mason's Minnesota Statutes of 1927, Section 2674, para­
graph (c). This section is as follows: 

"The owner of every motor vehicle, not exempted by section 2, 
or 14, shall, so long as it is subject t o taxation within the state, list 
and register the same and pay the tax herein provided annually, pro­
vided, however, that any dealer in motor vehicles to whom dealer's 
plates shall have been issued as herein provided, shall, upon due appli­
catl,on on the date set for the annual renewal of registration and 
payment of tax, be entitled to withhold the tax upon ariy motor vehicle 
held by him solely for the purpose of sale or demonstrating or poth 
and upon which the tax as a user of the public highways, shall become 
due, until the motor vehicle shall be sold or let for hire to a pe1'8OD 
not such a dealer, or until used upon the public highways, but no longer 
than until October 1st, following, when the whole tax shall become 
immediately payable with all arrears." 

From an examination of this language we note that while it defers 
payment until October 1 under certain conditions, the only exemptions from 
its provisions are those given by Section 2, or 14, of the Laws of 1931, 
Chapter 461, which are now respectively Section 2673 hereinbefore referred 
to and Section 2685 of Mason's Minnesota Statutes of 1927. The latter 
section is as follows: 
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"Manufacturers within the state, of motor vehicles which shaH not 
use the public highways, and manufacturers or dealers distributing 
motor vehicles which shall not have used the public highways in the 
state and are not for sale in this state from points in this state to 
other states, shall be exempt from the provisions of t his act requiring 
the listing and registration thereof." 

All general provisions with regard to the registl'ation of foreign state 
used cars brought into this state are subject to the provisions of Laws of 
1939, Chapter 284, which deals with such cars when they have been brought 
in for the purpose of sale. 

W e pass now to consideration of Mason's 1938 Supplement, Section 
2686 as amended by Laws of 1939, Chapter 209, which relates to the licens­
ing of dealers and manufacturers of motor vehicles. The provisions for 
the use of dealer's plates therein made is merely incident to the licensing 
of the motor vehicle business. Paragraph (e) of said section as so amended 
reads in part as follows: 

UMotor vehicles, new and used, bearing such number plates owned 
by such motor vehicle dealer, may be driven upon the s treets Hnd high­
ways of thi s state by such motor vehicle dealer, or any employee of 
such motor vehicle dealer, for demonstration purposes, or for any 
purpose whatsoever, including the personal use of such motor vehicle 
dealer or his employee." 

The troublesome question is the effect to be given to the words Hor for 
any purpose whatsoever, including the personal use of such motor vehicle 
dealer or his employee." 

The language last above quoted, if construed li terally so as to g ive the 
full effect, would remove all restrictions upon the use of motor vehicles 
by motor vehicle dealers and their employees. If such a construction were 
given, the special privileges thereby conferred upon motor vehicle dealers 
would immediately raise the question of discrimination and unequal taxation 
by the general provisions for the taxation of motor vehicles owned by 
persons other than dealers: It is true that a law must be so construed 
as to uphold its validity if that is possible, but, on the other hand, as the 
court said in State vs. Polk County, 87 Minn. 327: 

"The statute must be construed in the light of all its provisions, 
and in harmony with preexisting legislation on the subject." 

Tracing the history of the language of the statute under consideration 
we find that it was first written into the motor vehicle law by Laws of 
1935, Chapter 271. There was no conflict between the provisions of Section 
2686 and those of Section 2687 before that amendment. The failure of the 
legislature, perhaps advisedly, to insert the same amendment in Section 
2687 leaves all use of a motor vehicle by a dealer or his employee on the 
public streets or highways other than as exempted in Section 2687 a use 
of public streets and highways within the meaning of Article 16 of the 
Constitution and necessarily subjects the motor vehicle so used to taxation. 
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The only poss ible effect that can be given to t he language under discussion 
is that a car used as therein provided may be driven while bearing dealer's 
plates, but immediately upon use fo r any purpose not exempt under Section 
2687 becomes subject to taxation in the same manner as a car not owneu 
and driven by a motor vehicle denIer. 

To summarize our conclusions from our study of the various sections 
hereinbefore referred to, i t seems clear that all motor vehicles owned by 
motor vehicle dealers are subject to taxation in the same manner as motor 
vehkles owned by persons other than dea lers, unless they are in one of 
the following class ifications : 

(1) New and unused motor vehicles in the possession of a dealer 
solely for the purpose of sale ; 

(2) Used or second-hand motor vehicles which have not theretofore 
used the public s treets or highways of this state which are jn the possession 
of a denier solely for the purpose of sale and which are duly l isted as 
provided by law, subject t o the provisions of Laws of 1939, Chapter 284; 

(3) Motor vehicles displaying dealer's plates, driven or operated upon 
the public streets or highways solely for the purpose of demonstrating 
them, in good faith, to prospective purchasers ; 

(4) Motor vehjcles displayi ng dealer's plates, which are driven or 
operated upon the public streets or highways solely for the purpose of 
moving them from points outs ide or within the state to the place of 
business or storage of a l icensed dealer within the s tate ; 

(5) Motor vehicles displaying deal er's plates, driven or operated upon 
the public streets or highways solely for the purpose of moving them from 
the place of busi ness of the manufacturer, or licensed dealer within the 
st ate to the place of bus iness or res idence of a purchaser outside the state; 

(6) Motor vehicles which during any calendar year have not been 
operated on the public highway, provided the owner shall have applied 
ror exemption a s required by said Section 2673 as amended. 

The ta.x upon moto r vehicles which do not come within the foregoing 
class ifica tions and which are owned by motor vehicle dealers. must be paid; 

(a) On foreign used cars subject to the provisions of Laws of 1~39 , 
Chapter 284, within 10 days after date of entry into the s tate ; 

(b) On all vehicles which during the year have been operated under 
a dea ler's plates for any purpose, provided, however, that such payment 
may be deferred until October I, UpOIi compliance with t he provisions of 
Section 2674, paragraph (c); 

(c) Upon any motor vehicle operated under dealer's plates for any 
purpose not exempted in Section 2687 immediately upon such usc. 

October 26, 1939. 

GEO. B. SJOSELIUS, 
:::ipecial Assistant Attorney General. 

632e-5 
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PENALTY AND I NTEREST 

323 
Abatement must be ordered by Tax Commissioner-M27 § 1983. 

Steele County Attorney. 

You ask: 

423 

1. uIn a situati on where an application for either a reduction or 
an abatement of personal property taxes is filed with the County 
Auditor prior to March 1s t of the yea r in which the tax fall s due, 
and if the tax is not paid by March 1st, and the application is pending 
at that time, and the County Board of Commissioners and the Tax 
Commission subsequently grant the petition in whole or in part, is the 
penalty and interest automatically abated 1" 

2. uIf the penalty a nd interest in the situation above given arc 
not automatically abated, is it the duty of the Tax Commission to 
make a specific order as to the penalt y and interest?" 

3. "Where the order of the County Commissioners and the Tax 
Commiss ion is s ilent on t he penalty and interest, and simply fi xes the 
assessed va luation, is it the duty of the Treasurer and Auditol' to 
collect the penalty and interest on the amount so fixed by the Boa rd 
and Tax Commission? It 

T he answer to your first question is in t he negative. 

The answer to your second question is in the affirmative. 

The answer to you r th ird question is in the affirmative. 

An application to the Commissioner of Taxation for a reduction or 
abatement of taxes is not like a defense to a proceeding in court to 
enforce payment in the ordinary course. Abatement by the Commissioner 
of Taxation is not an adjudication that the amount which it was asked 
to abate is not a legal lax or assessment, nor an adjudication that the 
state could not have enforced the payment of the full amount of the tax 
or assessment. The power vested in the Tax Commission to abate taxes 
is intended primarily to reach those cases where a taxpayer has no defense 
in the proceeding at law to enforce the collection, but where the circum­
stances are such that it would be unjust and inequitable to require him 
to pay the full amount. In other words it provides a method of relief 
for those cases where the courts could not afford it under rules of law. 
See State ex reI. Kasper v. Minnesot a Tax Commission, 137 Minn . 37. 
Since the reduction is not a matter of right, but one dependent upon the 
discretion of the Commi ssioner of Taxation, the principle which relieves 
the taxpayer from the payment of penalty and interest in cases where 
he was never given an opportunity to pay the correct amount of the tax 
is not applicable here. The taxpayer may make application under Mason's 
Minnesota Statutes of 1927, Section 1983, for the abatement, not only of 
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the tax, but for any penalty or interest which he may have paid or which 
may have accrued. The Commissioner of Taxation has the power under 
said Section 1983 to so frame his order that it will carry with it an abate­
ment of any penalty or interest, or both, that may have accrued. If an 
order has been made by the Commissioner of Taxation which does not 
provide for the abatement of the penalty and interest, the taxpayer may 
ask the Commissioner of Taxation to amend his order so as to make such 
abatement. In the absence of an order of the Tax Commissioner specifically 
granting an abatement of pena1ty and interest, they must be imposed. 

March 9, 1940. 

PERSONAL PROPERTY 

324 

GEO. B. SJOSELlUS, 
Special Assistant Attorney General. 

605j 

Ai rplanes--Situs- M 1927, Sec. 2009. 

Commissioner of Taxation. 

You submit the following facts concerning the assessment of an airplane 
owned by A. This airplane is housed in a hangar on the Minneapolis 
side of the Wold Chamberlain Field, but the sale of tickets, loading ami 
unloading of passengers is all transacted in Richfield, where the office is 
located. The plane when housed in this hangar at the airport, is located 
in Minneapolis, and is se rviced, and 811 tools and parts or r epairs have 
their permanent locat ion at this hangar, value of the plane, approximately 
$12,000. 

You ask that we advise you as to the situs of the airplane for assess­
ment for personal property taxes. 

The question of the situs of airplanes for purposes of assessing the 
taxes thereon is a new one which affords considerable difficulty in deter­
mining the proper answer as there is a divergence of opinion among the 
authorities to whom the question has been presented. There is as yet no 
determination by the court of this question. 

The proper situs for purposes of taxation of airplanes which are kept 
for sale or which are in possession of the person engaged in their manu­
facture and of airplanes which are owned by a private owner who uses 
them for private purposes have all been detennined by an opinion of the 
attorney general, opinion 256, 1932 report. 

The question now before us arises where the owner of the property is 
a foreign corporation, which is engaged in interstate commerce. 

Mason's Minnesota Statutes of 1927, section 2009, provides: 
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"The personal property of express, stage, and trans portat ion com­
panies, except as otherwise provided by law, s hall be listed and assessed 
in the county. town, or district where t he same is usually kept.1t 

"That statute mus t be construed a s applying to trans portation 
companies engaged as common ca rri ers of f reight or passengers for 
hire, and not to concerns created and existing and being operated in 
furtherance of private in te rests, * ••. " 

State ex reI. St. Lou is County v. Ive rson, 97 Minn. 286, 288. 

It is understood, of course, that the company here involved i ~ engaged 
in the transport ation of freigh t and passengers for hire as a common 
carrier. It necessarily follows that the appropriate s tatu te for the deter­
mina tion of the sit us of the property of the ai rlines corporation here 
involved is section 2009. 

It is our opinion that an airlines company which is not a Minnesota 
corporation and which is engaged as a common carrier in carrying passen­
gers and freight for hire is a "trans portation company" for hire within 
the meaning of section 2009, and tha t its airp la nes and other personal 
property should be assessed in the taxing distr ict where it i ~ usually kept, 
reg ardless of the principal place of business of the corporation. 

December J 4, 1940. 

325 

GEO. B. SJOSELIUS, 
Special Assistan t Attorney General. 

421a-17 

Bees-Listing a nd assessment-Located in county other than owner's resi­
dence--~27 § 2003. 

Red Lake County Attorney. 

You s tate that a r es ident of Carver county is engaged in the business 
of marketing and producing honey in Carver county ; that the past four 
years he has placed approximately 1,000 hives of bees in Red Lake county; 
and that they have not been removed theref rom s ince they were first 
placed there. You also s tate there is no question but what his place of 
residence and principal place of business are in Carver county. 

You inqui re: Should the bees which have been placed in Red Lake 
county be li sted and assessed for tax purposes in Red Lake county, or 
should they be listed and assessed in Carver county where the owner resides? 

Mason's Minnesota Statutes of 1927, section 2003, provides as fo llows: 

"Except as otherwise in this chapter provided, personal property 
shall be lis ted and assessed in the county, town, or di s trict where the 
owner. agent, or trustee resides," 
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Under the circumstances above mentioned, the property you describe 
should be li sted and assessed in the taxing dis trict in which the owner 
resides, which, in this case, would be Carver county. 

JOHN A. WEEKS, 
Assistant Attorney General. 

November 14, 1940. 

326 
Exem ptions-Beauty and hai rdr essing schools- M27 § 1975. 

Stearns County Attorney. 

421 •• 17 

You .inquire as to whether or not personal property of a beauty and 
haircircpsing school is exempt from taxation. 

For a number of years it has been the policy of thi s office to refrain 
from giving official opinions relative to the exemption of property from 
taxation unW s uch t ime as t he qU Cl~tion arises ei ther u;:)On an application 
to the tax commissioner for an abatement of the taxes, or on account of 
an assertion of a defense in a tax proceeding. The reason for thi s policy 
is that sometim es when applica tion for a rebate is made to t he tax com­
missioner, or a defense is imposed in a proceeding to collect taxes, other 
add itional facts and circumstances which were not ment ioned in the r equest 
for an opinion arc brought out, which additional (acts a nd circumstances, 
of course, should be taken into considera tion in the rendition of an opinion. 

Section 1975, Mason's Minnesota Statutes of 1927, states : 

,jAil property described in thi s section to the extent herein limited 
sha ll be exempt from taxation, to-wi t : 

• • • 
"(4) All academ ies, colleges, and un ivers ities, and a ll seminaries 

of learning." 

Artic le IX, Section 1, of the Consti tution of Minnesota states : 

fl ••• Taxes shall be uniform upon the same class of subjects, 
and shall be levied and collected for public purposes, but public bury­
ing grounds, public school houses, public hospita ls , academies , colleges , 
un iversities, and all seminaries of learning · •• shall be exempt from 
taxation. * * *" 
While you do not so state, we presume the question arises because 

of the sections of the Cons titution and the s ta tute above cited. 

We have no facts in connection with the manner in which this ins titu­
tion is ope rated or how it was organized nor other matters concerning the 
same. We assume it does not come within the classification of a n academy, 
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college, or university, thus leaving only the question as to whether this 
constitutes a Hseminary of learning." 

You will find the term " seminary of learning" discussed in the following 
case8: 

Hennepin County v. Grace, 27 Minn. 503. 

Hennepin County v. Bell , 43 Minn. 344. 

Ra msey County v. Stryker, 52 Minn. 144. 

State v. Bishop-Seabury Mission, 90 Minn. 92. 

Stale v. Browning, 192 Minn. 25. 

State v. Northwestern College of Speech Arts, Inc., 193 Minn. 123. 

Stale v. H. Longstreet Taylor Foundation, 198 Minn. 263. 

We call your attention to the dictum in the case of State v. North­
western College of Speech Arts, Inc., supra, at page 128, where our Supreme 
Court stated : 

"We have barber colleges , dancing academies, riding schools, and 
the like, which no one will cla im to be exempt from taxation." 

May 7. 1940. 

327 
Exemptions-Household- M40 § 1975. 

Hennepin County Attorney. 

You ask: 

HAYES DANSI NGBURG. 
Ass is tant Attorney Genera l. 

414b-3 

" Is t he personal property exemption provided for in subdivision 8, 
Section 1975, Mason's Minnesota Statutes of 1927, 1940 Supplement, 
applicable only to the items set out in class 2, Section 1993, Mason's 
Minnesota Statutes of 1927, or is it app licable to any personal property 
which the taxpayer may own, regardless of classification 1" 

Section 1993, Mason's Minn. Statutes 1927, Clause 2, has remained 
unchanged since the classification law was enacted in 1913. See Laws 1913, 
Chapter 483, Section l. 

Mason's Minn. Statutes , 1940 Sup pI., Section 1975, Clause 8, has a 
longer legislative history. Laws 1878, Chapter 1, Section 5, Clause 10, 
provided for an exemption in the amount of $100 of "the personal property 
of each indiv idual. lI There was a provision to the effec t that each person 
mus t li s t all of his personal property, the county auditor being required 
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to deduct the amount of the exemption from the total amount of the 
assessment. This clause remained the same until the enactment of Laws 
of 1913, Chapter 259, which amended it by providing that personal property 
"of every head of a family" was exempt to the . value of $100. That act 
provided "The County Auditor shall deduct such exemption from the total 
valuation of such property as equalized by the Tax Commission assessed 
to such person ar.d extend his levy of taxes upon the remainder only." 

This sect ion I'emained t he same until the enactment of Laws of 1925, 
Chapter 171, which amended the section so as to read as it now appears 
in Mason's Minn. Statu tes, 1940 Suppl. , Section 1975, Clause 8. For a 
period of a few months, however , an amendment to this section was in 
force. Laws 1935, Chapter 385, approved April 2~, 1935, amended the 
section so as to exempt "all household goods of every household" and also 
"other personal property fo r every household of the value of $25.007' 
Extra Session Laws of 1935, Chapte r 66, approved January 24, 1936, 
amended this section so as t o read the same as enac ted in 1925 and as it 
now appears in the statutes. 

The Consti tu tion of Minnesota, Article IX, Section 1, "permits" the 
exemption of personal property for each household, individual, or head of 
a family. There is no restr iction on the kind of personal property to be 
exempted. See Reed v. Bjornson, 191 Minn. 254, discussing the exemptions 

in the Income Tax Law of 1933. 

An opinion of the Attorney General dated March 12, 1914 , a cop>," of 
which is attached, constru ing the 1913 Law, states the reason for the 
change from an exemption for an individual to an exemption only for the 
head of a family. An opinion of the Attorney General, dated F ebruary 
I, 1927, copy of which is attached, cons truing the law as it now reads, 
holds that the exemption is deductible from the total of all classes of 
personal property a ssessed to the household. We are informed that this 
has been the construction of this section throughout the state with the 
exception of Hennepin County. 

'We are therefore of the opinion t hat the personal property exemption 
provided in Mason 's Minnesota Statutes, 1940 Supplement, Section 1975, 
Clause 8, is applicable to any personal property which the taxpayer may 
own and is not limited to the household goods described in Mason's Minne­
sota Statutes, 1927, Section 1993, Class 2. 

December 6, 1940. 

P. F. SHERMAN, 
Assistant Attorney General. 

421b-5 
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328 
Exemptions-Reconstruction Finance Corporation- Title 15, U. S. C. A. 

Sec. 610. 

Big Stone County Attorney. 

You state that an elevator in the Village of Clinton is now owned 
by the Reconstruction Finance Corporation. You further state that thi s 
elevator is personal property. You ask whether it is exempt f rom local 
taxation. 

Section 610 of Title 15 of the United States Code Annotated contains 
the following provis ion with respect to the local taxation of property 
owned by the Reconstruction F inance Corporation: 

"Any and all notes, debentures, bonds or other such obligations 
issued by the corporation shall be exempt both as to principal and 
interest from all taxation (except surtaxes, es tate, inheritance, and 
gift taxes) now or hereafter imposed by the United States, by any 
Territory, dependency, or possession thereof, or by any State, county, 
municipality, or local taxing authority. The corporation, including its 
franchise, its capital, reserves, and surplus, and its income shall be 
exempt Crom al1 taxation now or hereafter imposed by the United 
States, by any Territory, dependency, or possession thereof, or by any 
State, county, municipality, or local taxing authoritYi except that any 
real property of the corporation shall be subiect to State, Territorial, 
County, municipal, or local taxation to the same extent according to 
it~ value as other real property is taxed." 

Mr. Justice Cardozo s tated, in Baltimore National Bank v. Tax Com­
mission, 297 U. S. 209, at page 211, with respect to the Reconstruction 
Finance Corporation: 

"We assume, though without deciding even by indirection, that 
tvithin McCulloch v. Maryland, 4 Wheat . 316, a corporation so conceived 
a nd operated is an instrumentality of government without distinction 
in that regard between one activity and ano ther. Even on that assump­
tion taxation by s tate or municipality may overpass the usual limits 
if the consent of the United States has removed the barriers or lowererl 
them!' 
Inasmuch as the federal government has expressly consented to local 

taxation only with respect to real property, it is our opinion that personal 
propert y of the Recons truction Finance Corporation would be exempt. This 
conclusion is confirmed by the case of First National Bank of Albuquerque 
v. State Tax Commission, 92 P ac. (2d) 987, in which the court indicated 
that shares of stock held by the Reconstruction Finance Corporation would 
be exempt from local taxation . 

Tf the elevator to which you refer might in any way be considered real 
property, the result might be otherwise. 

June 4, 1940. 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

4210-11 
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329 
l>ipelines-Place of assessrnent-M27 §§ 2003, 2004, 2009. 

Brown County Attorney. 

You inquire whether or nol pipelines constructed by natural gas 

companies are to be assessed in the taxing di stricts where actually located 
regardless of the principal place of bus iness of the corporation. 

This ofiice has ruled, in an opinion dated May 26, 1931, that pipelines 

for the transportation of gasoline arc personal property; that a company 

operating a pipeline for the transmission of gasoline as a common carriel' 
is a Htransportation company" a s that term is used in Section 2009, Mason's 
Minn. Statutes 1927; and that pipe lines owned by companies trans porting 
gasoline as common carr iers should be assessed in the taxing district where 
actually located, regardless of the principal place of bU >i iness of the cor­
poration. 

In State ex reI. St. Louis County v. Iverson, 97 Minn. 286, the court 
construed Sec. 1517, Gen. Statutes of 1894 which contained the same lan­
guage as Sec. 2009, Mason's Minn. Statutes 1927. The court there held 
that logging railroad companies were not "transportation companies" as 
used in that section. The court said: 

"The facts diRciose that they arc purely private affairs, and were 

organized solely for the purpose of furthering the business and interests 
of the lumber companies, and we are clear that they do not come within 
the purview of Section 1517. That statute must be construed as apply­
ing to transportation companies engaged a s common carriers of fr~ight 
or passengers for hire, a nd not to concerns created and exi sting and 
being operated in furth erance of pr ivate interests , as in the case at bar." 

Under Sections 2003 and 2004, Mason's Minn . Statutes 1927, the per­
sonal property of corporat ions is taxed in the district of the principal 
place of business of the corporation when located in this state, otherwise, 
at the place in t his slate where the corporation transacts business. These 
sections govern the taxation of pipelines unless the pipeline company is 
included within the meaning of the term " transportation companies" as 
used in Sec. 2009. Under the decision in State ex reI. v. Iverson, quoted 
above, only common carriers are included within this tenn . If, therefore, 
the companies about which you inquire are engaged in transporting gas 
for thei r own private purposes, t hey cannot be considercd "transportation 
companies" and therefore a re not wi thin Sec. 2009, and should be taxed 
:as provided in Section 2004. 

July 31, 1940. 

P . F. SHERMAN, 
Assistant Attorney General. 

421c-28 
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330 
Assessment-Building owned by different parties-Division thereof- M27 § 

1990. 

Hawley Village Attorney. 

You state that a two story brick building is owned by two different 
persons, and that one owns the second story, while the other owns the 
basement and first story, That the lot upon which the building is located 
is owned by a railway company. but leased to the owners of the buildingj 
that t he village assesso r -has assessed the entire building as one building 
and has fai led to assess the second story separately and dis tinctly from 
the first story and basement. 

You inquire: "May the assessor, or should the assessor a ssess the 
second story of the building which belongs to A separately from the first 
s tory and basement which belongs to B ?" 

Section 1990, Mason's Minnesota Statu tes 1927, provides in part as 
follows: 

"T he assessor-shall actua lly view, when practicable, and deter­
mine the true a nd full value of each tract or lot of real property Hst ed 
for taxation, and s hall cnter the valu~ thereof, including the value of 
all improvements and structures thereon, opposite each description." 

In La Paul v. Heywood, 11 3 Minn. 376, 129 N. 'V. 763, 32 L. R. A. 
(N.S.) 368, Ann. Case 1912A, 247, our court sa id : 

"Where a lease is s ilent as to the payment of taxes, improvements 
which are removable by the tenant at the end of the term are taxable 
to him, and not to the landlord ...... There is no provision of Jaw 
by which the owner of land can pay t he taxes, withou t at the same time 
paying the taxes upon all improvements located on the land. Under 
the law of Minnesota a ll buildings and improvements are for the 
purpose of taxat ion considered a part or the real estate, 'S nd must bt! 
assessed a s s uch," 

The aforequoted case involved a dete rmination of liability for taxes 
as between land lord and tenant. The first sentence quoted relates to that 
liabi lity rather than to the duties of the assessor . The remainder of the 
quoted passage, however, is declaratory of the duty of the a ssessor. As 
was said in the note to this case in L. R. A.: 

"Although it is stated in the opinion and repeated in the first 
syllabus by the court, that the improvements are taxable to the tenant, 
and not to the landlord, the question was not as to the party to whom 
they should be taxed, but whether the burden of the tax must ultimately 
rest on the landlord or tenant/' 

In view of the statutor y provision that the assessor shall "determine 
the true and fu ll va lue of each tract 01' lot of real property," we a re of 
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the opinion that but one assessment and one liabili ty for the tax on each 
individua l tract or lot exists, a nd that the assessor cannot be compelled 
to make more than one assessment of each tract or lot. 

We a re uninformed as to the content of the lease agreement or agree­
ments by which th is land was demised, but we a ssume that, irrespect ive 
of the prima ry liability for the tax, the tenants at least, and perhaps the 
railroad com pany as well, heretofore have each paid a proportionate share 
of the tax. This may have been accepted by the parties concerned as a 
substan tial det ermination of their respective liabilities. 

However, since the assessor is empowered by the statute merely to 
assess "each tract or lot" , we a re of the opinion thnt any attempt by the 
assessor to divide the assessment as in the case' you have proposed would 
be legally ineffective. 

JOHN A. WEE KS, 
Assistant Attorney General. 

September I , 1939. 40~ 

331 
Assessment-Property used partially by gross earnings taxpayer-May not 

be~ divided for tax purposes. 

Stearns County Attorney. 

You sta te that in the cit y of St. Cloud an express compa ny has leased 
a portion of a large building for a period of years. 

You inquire whether in a ssess ing the real esta te the a ssessor should 
take into consideration that part of the building which is used by the 
express company, and if he should div ide the property and figure out what 
pa rt of the building is used by the express company and then assess a 
real estate tax on the balance of the building, leaving out that part used 
by the express company. 

Your inquiry is answered in the negative. 
In the case of State v. Pequot Rural Telephone Co., 188 Minn. 623, 

247 N. W. 695, our Supreme Court said: 

"It will not do to attempt to apportion the amount of the use of 
property by the company in its bus iness and the a mount of t he use by 
it for other purposes. Prope,rty is ei ther devoted t o the telephone 
bus iness, to t he extent and of the character indicated, or it is not . The 
whole is taxable on an ad va lorem basis, or no part thereof is to be 
so taxed. T here is no room fo r neutrality or divis ion. The whole must 
follow the principa l use. There is no maChinery in the law for appor-
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lioning the use and having a definite and satisfactory conclusion in 
case some uncertain fract ional portion of the property should be sold 
for the nonpayment of an ad valorem tax." 

July 24, 1940. 

332 

JOHN A. WEEKS, 
Assistant Attorney General. 

474d-1 

Confession of Judgment-Notice of expiration of redemption annulled by 
confession of judgment under-Default in payments under confessed 
judgment restores tax judgment-New notice of expiration of redemp­
tion necessary when there has been a confessed judgment under said 
chapter-Ex. S. L. 35, C. 72. 

Kanabec County Attorney. 

You state: 

"Certain properties in Kanabec County were delinquent in taxe~ 
in the years 1929 to 1934 when, pursuant to Chapter 278, Laws of 1935, 
notice was properly served of the forfeiture pursuant to said statute; 
but that within the time allowed for redemption, the owner took advan­
tage of Section 2176-11 of Mason's 1938 Minnesota Statutes and filed 
a confession of judgment on said taxes. After severa l payments under 
this confess ion of judgment, default has been made and still exists." 
You inquire: 

"Are these lands now properly forfeited to the state without fur­
ther notice or proceedings pursuant to Chapter 278, Laws of 1935, or 
is any notice to the owner necessary for the state to acquire title 
under the forfeiture act and, if so, what is required 1" 

Section 2 of Chapter 72, Extra Session Laws of 1935, expressly states 
"further proceedings shall be suspended on any judgment for taxes embraced 
in said confessed judgment as long as no default exists." 

It is the legislative intent, when default has occurred in payments due 
under the confessed judgment, to restore the judgment for taxes to the 
same status it would have had if there had been no confession of judgment. 

Section 5 of said Chapter 72 provides as follows : 

" Laws 1935, Chapter 278, shall remain in full force and effect 
save and except wherein an applicant takes advantage of the provisions 
of this act. In the event of default occurring in the payments t o be 
made under any confessed judgment entered pursuant hereto, the penal­
ties and interest waived under the terms of section 2 hereof shall be 
reinstated and the lands described in such confessed judgment shall 
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thereupon be subject to forfeitu re acco rding to Laws 1935, Cha pter 
278." 

The first sentence of said Section 5 provides that "Laws 1935, Chapter 
278, shall r emain 'in full force and effect save and except wherein an appli­
cant takes advantage of the provisions of this act." This indicates, by 
implication at least , that a notice of expira tion of redempt ion g iven accord­
ing to said Chapter 278 would be ineffectual afte r a n applicant has taken 
advantage of said Chapter 72. The next sentence of said Section 5 provides 
t hat the penalties and interest waived under the terms of Section 2 of 
said Chapter 72 shall be r einst ated upon default in payments. The same 
sentence then goes on to provide that the lands described in such confessed 
judgment shall upon such default be subject to forfeiture accord ing to laws 
of 1935, Chapter 278. It is s ignificant that in this sentence the legis lature 
saw fi t only to r einstate the penalties a nd interest waived under the te rms 
of sa id Section 2 and did not deem it advisable t o r einstate the notice 
of expiration of redemption which had a lready been given at the time that 
the owner availed himself of the provisions of ~aid Chapter 72. The legis­
lature might have provided t hat the confession of judgment under said 
Chapter 72 would merely suspend the operation of the notice of expiration 
of r edemption. It did not do so. It did provide that said Chapte r 278 
should not remain in force and effect where uan applicant takes advan­
tage of the provisions of this act." It a lso provided that after defaul t 
lands should Uther-eupon be subject to forfeiture according to Laws 1935, 
Chapter 278." 

It is our opinion (1) that under the language above stated, the con­
f ession of judgment annuls the notice of expiration of redemption; (2) 
that it is the legisla ti ve intent, when de.fault has occurred in payments due 
under the confessed judgment, to restore the judgment for taxes to the 
same status it would have had if there had been no confessio n of judg mentj 
and (3) that it is necessary to give a new notice of the expi ration of 
redempt ion a nd to take a ll necessary proceedings under Chapter 278, Laws 
1935, as though starting proceedings thereunder for the fi r st time. 

February 28, 1939. 

333 

GEO. B. SJOSELIUS. 
Special Assistant Attorney General. 

423f 

Confess ion of Judgment-Notice of expiration upon original tax judgments­
Order of credit-No 'reference to confessed judgments-Ex. L. 35, 
C. 72; L. 35. C. 278. 

Lake of the Woods County Attorney. 

Your first question is: 

uIn cases of defaulted confession of judg ment settlements, is the 
County Auditor to g ive Notices of Expiration of Redemption under 
Chapter 278 Laws 1935." 



TAXATION 435 

A notice of expiration of redemption s hould be given under Laws 

1935, Chapter 278, except in those instances where the taxes of 1931 and 

1932 are involved. For the determination of the correct law which is 
applicable we refer you to the sale and redemption table which has been 
prepared by this office. A copy of that table is enclosed herewith. W e are 

now referring to taxes f or the year 1926 and s ubsequent years . 

Your second question is: 

"If so, is the notice based on original real estate tax judgment 

and not the judgment confessed?" 

The answer to this question is in the affirmative. Extra Session Laws 
of 1935, Chapter 72, Section 5, s pecifically provides for the reinstatement 

of penalties and interest waived upon default in the payments under the 
confessed judgment and that the land shall be subject to forfei ture for 
the unpaid taxes, penalties and interest . 

Your third question is: 

"If credi t should be given for amounts paid under the confession, 

in what order should they be applied to the payment of the delinquent 
taxes 1" 

Under the provisions of Chapter 72, supra, it was the duty of the 

county auditor, when the payments were made under the confession of 
judgment, to credit the taxes so collected upon the confessed judgment and 

to apply the same in the inverse order as provided therein. By inverse 
order it is meant that the amounts paid s hall be first applied to the 

payment of taxes which have last been levied. In other words , if the 
delinquent taxes last levied were those for the year J 933 the amount 

received under the confession of judgment shou ld be applied to the payment 

of those taxes firs t, and if there is any over plus it should be applied to 

the next delinquent year going backward from 1933 to 1932, then t o 
1931, then to 1930 and so on until full credit had been given for all amounts 

paid. 

Your fourth question is: 

"Should the notice make any reference to the Confession of Judg­
ment settlement 1" 

The answer to this question is in the negative. 

July 5, 1940. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

412a-10 
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334 
Confession of Judgment-Partial release-=-No authority for-Ex. S. L. 36, 

C. 72; L. 87, C. 486; L. 39, C. 91. 

Chippewa County Attorney. 

You state : 

"We have the following situation in Chippewa County: A party 
in Montevideo owns a business building on which there were delinquent 
taxes of about $1600.00. He also owned some adjoining vacant lots 
which were assessed separately and on whieh the taxes delinquent 
amounted to about $75.00. The owner confessed judgment and both 
parcels were included in one judgment. At the time that judgment 
was entered the vacant lots were subject to a contract for deed given 
by the owner to third parties. Now the vendees are paying up their 
contract and demand clear title. The owner has tendered the $75.00 
to the County Auditor and demands a partial release of the tax 
judgment as to the vacant lots." 

You ask whether a partial release of the tax judgment as to the vacant 
lots may be made. 

In our opinion there is no statutory authority for the partial release 
of a judgment entered under any of the confession of judgment acts, E. S. 
Laws of 1936, Chapter 72, Laws of 1937, Chapter 486, and Laws of 1939, 
Chapter 91, except for the payment of instaUments as therein provided. 
It necessarily follows that the county auditor in the case submitted has 
no authority to release the vacant lots. 

May 24, 1939. 

335 

GEORGE B. SJOSELIUS, 
Special Assistant Attorney General. 

412a-10 

Confession of Judgment-Right of mortgagee to make-M27 § 2209; L. 39, 
C. 91. 

Commissioner of Taxation. 

You have inquired whether, under Chapter 91, Laws 1989, a mortgagee 
may confess judgment, notwithstanding the nct that previously the owner 
has confessed judgment and defaulted. 

Section 6 of Chapter 91, Laws 1989, reads 8S follows: 

"Not more than one confession of judgment and agreement to 
pay in installments under thjs or any prior law atfecting the same 
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taxes or any portion thereof may be made by or on behalf of any 
owner of any particular right, title, interest in, or lien upon, any given 
parcel of land. his heirs, representatives or assigns." 

Section 2209, Mason's Minnesota Statutes, authorizes the payment of 
taxes by mortgagee or other lien holder. 

In my opinion, the legislature has limited the rights conferred by 
Chapter 91, Laws of 1939 in such a way that only one confession of judg­
ment may be made by the owner of a particular interest; it has not 
prohibited the confession of juagment by a mortgagee or the owner of 
any other separate right, title, interest or lien upon the same land, not­
withstanding the fact that the owner of a separate interest in the land 
has previously confessed judgment and defaulted. If the legislature had 
wished to provide that only one confession of judgment could be made 
as to the same tract of land, it would have ended Section 6 at the word 
umade"; by continuing with the words "by or on behalf of any owner of 
any particular right," etc., the legislature clearly indicated the intention 
to allow more than one confession of judgment, provided, that no more 
than one confession be made by the owner of the same interest in the land. 

June 18. 1940. 

336 

P. F . SHERMAN. 
Assistant Attorney General. 

4120-10 

Confession of judgment-Taxes may not be included in and mus t be paid 
before such judgment may be entered-Laws J939, Chapte r 91. M40 
§ 2176-160. 

Benton County Attorney. 

You state: 

"In some counties the auditors have included in the confession of 
judgment the taxes for the year 1938, whereas other auditors have 
not included the taxes for 1938 but have insisted that the 1938 taxes 
be paid in full with accrued interest, penalties and costs. The auditors 
who have included the 1938 tax in the confession of judgment base 
their authority to do so upon the title to Section I of Chapter 91, 
Laws 1939-'Confession of judgment for delinquent taxes,' and also 
upon the third (3) paragraph of Section I of that act which is found 
on page 145 of the Session Laws as paragraph two (2) on that page. 

U 'At the time of such offer he shall pay any delinquent taxes 
which have not attached to a judgment for prior years, with accrued 
interest, penalties and costs.' 

• • • • • 
UThere appears, however, to be some merit to the claim of the 

auditors who have ,interpreted this act to include the 1938 tax in the 
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confess ion of judg ment authorized. Again referring to the paragraph 
quoted above, the onc confessing judgmen t 'shall pay any delinquent 
taxes which have not attached to a judgment for prior years, with 
accrued interest, penalties and costs.' 

"Under the law, the 1938 tax became dehnquent on January 1, 
1940, if not paid, and that tax attached immediately to the judgment 

entered for taxes for the year 1936. The 1938 tax, therefore, would 
attach to a judgment for prior years and consequently under this 

paragraph the one confessing judgment would not have to pay this 

delinquent tax with accrued interes t, penalties and costs. Such auditor 

also interprets the confession of judgment law to mean under its title, 
a ll delinquent taxes and the 1938 tax being delinquent is inclu,dible 
in the confession." 

You ask whether the 1938 tax if delinquent may be included in the 
confession of judgment. 

We assume that there has been no prior judgment for taxes which has 
been declared void by n court of competent jurisdiction, 

The delinquent taxes which the auditor is authorized to compose into 
one item or amount by confession of judgment are stated by Mason's 
1940 Minnesota Supplement, Section 2176-16a (Laws 1939, Chapter 91, 
Section 1) to be "delinquent taxes upon any p<ll'cei of real estate for 1936 
and prior years, which shall have been bid in for and are held by the 
state and not assigned by it, together with taxes for the year 1937, which 
shall have become attached to a prior judgment * * *.11 

This is the grant of authority to the county auditor, It does not provide 
that del inquent taxes for the year 1938 may be included in the confession 
of judgment. There is no authority vested in the county auditor to permit 
the inclusion in the confession of judgment of taxes for the year 1938. 

Said Section 16a, supra, also provides in part as follows: 

"At the time of such offe r he shall pay any delinquent taxes 
which have not attached to a judgment for prior years, with accrued 
interest, penalties and costs." 

This language mus t be construed in the light of the preceding pro­
VI Sions. It was clearly the intention of the luw, read as a whole, to require 
that all delinquent taxes not included in the composite judgment should 
be paid at the time of entry of the judgment. As above stated, the law 
does not authorize inclusion of the 1938 taxes in the composite judgment. 
I t follows that the 1938 taxes must be paid in full in addition to the 
amount payable under the composite judgment. This conclusion is Bupported 
by the fact that another clause of the same section requires payment of 
current taxes before they become delinquent. 
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So far as the phrase, "wh ich have not a ttached to a judgment for 
prior years" may seem to conflict with thi s conclusion, it may be dis re­
garded or modified in order to conform with the main intent of the law. 
Dunnell 's Diges t, Sections 8951, 8983. 

November 4, 1940. 

337 

GEO. B. SJOSELIUS. 
Special Assis tant Attorney General. 

412.-10 

Delinquent-Attachment of rents-Procedure under new leas e- M40 § 2150. 

Polk County Attorney. 

You ask: 

"In cases of the attachment of rents to be paid under an exis ting 
lease of tax delinquent lands, is the levy effective as to rents accru ing 
under a new lea se, to a different tenant, for a subsequent year or 
per iod, or is it necessary that original attachment proceedings be had 
because of the changed status 1" 

Mason's 1938 Minnesota Supplement, Section 2150, provides in part 
as follows : 

"Provided further, that if a t any time while the sheriff is collecting 
such rent the lease upon said property shall expire , or , if the sheriff 
has once commenced to collect s uch rent and said property becomes 
vacant, the county auditor may lease said property upon five days ' 
notice t o the owner, s ubject to the approval of the district court. 

"Provided furth er, that at any time while the s heriff is collecting 
the rent unde r any lease, no modificat ion of the lease between the 
owner and the tenant shall be valid unl ess approved by the district 
court u pon five days' notice to the county auditor." 

Under these provisions, if the sheriff has once commenced to collect 
the rent, the property a ssumes a new status in so far as new leases and 
modifications of existing leases are concerned. The court has acquired 
jurisdiction over t he property and any change in the leasing is subject to 
its approval. 

If the new lease to which you refer was made in accordance with 
the above quotetl provis ions, the exis ting attach ment is effective as to 
the rents accruing thereunder. In s uch case the requirement for approval 
of the rent would be sufficient to charge the new lessee with notice that 
the lease was made under the jurisdiction of the court and that it was 
subject to the exis ting attachment. Hence, in our opinion no new attachment 
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proceedings would be necessary in any case where a new lease was made 
in compliance with the statute. 

However, if a new lease was made in disregard- of the statute to a 
lessee who entered into the lease in good faith and without knowledge of 
the attachment, we do not think that the attachment would be binding 
upon him until he was given notice thereof. We think that this conclusion 
is compelled by a reading of Seclion 2150 as a whole, and particularly 
by the express provision that the sheriff serve a copy of the writ of attach­
ment "on each tenant or person in possession of such land paying rent 
therefor, or for any part thereof, and such service shall operate as an 
attachment of all rents accrujng from the person served." Nowhere in 
the statute is there any provision which makes the commencement of the 
attachment proceedings or the issu~nce of the writ of attachment by the 
court constructive notice of the attachment to tenants or persons in posses­
sion of the land. It follows that in order to subject a tenant to liability 
for payment of the rent to the sheriff, he must be brought personally 
within the jurisdiction of the court, either by personal service upon him 
of a copy of the writ or by his voluntary submission through acceptance 
of a lease approved by the court. 

We do not think that it would be necessary to commence a new 
attachment proceeding against a new tenan t whose lease had not been 
approved by the court. All that would be necessary would be to serve on 
him a copy of the writ of attachment already issued. 

Of course the validity of the lease in any such case would be question­
able until it was approved by the court. Whether such a lease would be 
absolutely void or merely voidable is a judicial question, which we need 
not attempt to determine. However that may be, we think that upon 
discovering that the owner of the premises had made a new lease without 
the approval of the court, it would be the duty of the auditor to decide 
whether it should be approved or contested. If he is satisfied that the 
terms of the lease are reasonable and that the premises cannot be rented 
on terms that will produce more tax revenue under the attachment, he 
should seek to have the lease approved by the court . Otherwise he should 
seek to have it cancelled and proceed to negotiate a new lease as provided 
by the statute. In either case he should consul t the county attorney promptly 
as to the proper procedure, and should notify the sheriff to serve a copy 
of the existing writ of attachment forthwith upon the tenant, so as to 
bind any unpaid rent that may have accrued or that may accrue pending 
the determination of the matters at issue. 

November 8, 1939. 

CHESTER S. ~ILSON, 
Deputy Attorney General. 

412a-25 
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338 
Delinquen~Redemptjon-Amount necessary-Interest rate and time of 

comrneneement-M27 § 2152; L. 33, C. 121. 

County Attorneys. 

With reference to delinquent taxes for 1932 and subsequent years, the 
question has been submitted to thjs office: 

j'Where land is bid in for the State at the a nnual May sale and 
subsequently assigned, is interest fi g ured on the amount of the assign­
ment from the date of the ass ignment to the date of redemption or 
on the amount of the original tax from the 1st day of March following 
the year in which the tax was current to the date of r edemption 1" 

Mason's Minnesota Statutes of 1927, Section 2152, provides in part 
as follows: 

"Any per son redeeming any parce l of land shall p ay into the 
treasury of the county, for the use of the fund s or persons thereto 
en titled: ••• 

"2. If the right of the s tate has been assigned pursuant t o 
section (R. L. ) 935, the amount paid by the assignee with interes t 
at twelve per cent per annum from the day when so paid, and aU 
unpaid delinquent taxes, interes t, costs, and penalties accruing subse­
quently to such assignment; and jf the assignee has paid any delinquent 
taxes, penalties , costs, or interest accru ing subsequently to the assign­
ment, the amount so paid by him, with interest at twelve per cent 
per annum from the day of such payment." 

The last paragraph of Laws of 1933, Chapter 121, Section 3, r eads 
as fo llows: 

"Provided, that such interest sha ll be calculated from the first day 
of March following the year in which the taxes become due and no 
interest shall be charged on pena1ties accrued and only on the amount 
of taxes and costs authorized by law." 

In the case of Bratrud v. Security Stat e Bank of Bemidji, et aI. , 
281 N. W. 809, the Supreme Court of the St.:'1te of Minnesota passed upon 
the rates of interest applicable to the taxes of 1932 and subsequent years 
in connection wi t h Section 2188, Mason's Minnesota Statutes of 1927. The 
court sa id: 

"Laws 1933, c. 121, s. 3, amended Laws 1931, c. 313, so that the 
rate of interest provided f or is reduced to eight per cent for 1932 
and s ubsequent years instead of t en per cent. 

"We think these two s tatutes manHest an intention and use 
language sufficiently broad to constitute an amendment of s . 2188 inso­
fa r as the rate of interest is concerned. Appa rently the legislature 
employed comprehensive language to avoid the necessity of enacting 
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specific amendments to the many sections in OUf statutes dealing with 
the rate of interes t in connection with delinquent tax proceedings ," 

While it is true that the case under discussion passes upon the effect 
of these statutes on Section 2188, above referred to, it is our opinion that 
unde r the language of the court quoted above said Laws 1933, Chapte r 
121, paragraph 3, a lso a m ended Section 2162 above refe r red to. 

In addition to reducing the interest rates from twelve per cent to 
eight per cent, Laws 1933, Chapler 121, Section 3 has the fu rther provisions 
which are s tated in the paragraph quoted above. 

Applying the language above quoted to said paragraph 3, Section 2152, 
we find that said sec tion is amended not only so as to r educe the ra te of 
interest from twelve per cent to ei ght per cent, but a lso to change the 
date from which interest s hall be calculated to the first duy of March 
following the year in which the taxes became due. I t further amends 
said paragraph 3 of Section 2152 so as to provide that interest shall not 
be charged on penallies accrued and only on t he amount of taxes and cosh; 
authorized by law. . 

It is our opinion that where land is bid in for t he state at the annual 
May sale for delinquent taxes for 1932 and subsequent yea rs and is 
subsequently ass igned, the interes t is figured at eight per cent instead of 
twelve per cent Hnd is figured on the amount of t he original tax f rom 
t he fi rst day of March following the yea r in which the taxes became due 
and a lso upon the costs authorized by law. Care should be taken that no 
interes t is charged on the penalties which have accrued and that the face 
amount of the penalties only is included in the amount required to be paid 
f or redemption. 

March 6, 1939. 

339 

GEORGE B. SJOSELI US, 
Special Ass istant At torney General. 

4123-9 

Delinq uent-Redemption- By owners of undivided intercs ts- M27 § 2156. 

Kanabec County Attorney. 

You state : 

"A tract of la nd in Kanabec County is owned by twelve heirs, 
each one having an undivided one-twelfth interest therein. In May, 
1932, two of the heirs owning together a n undivided two-twelfths 
interest paid two-twelfths of the 1931 tux, thereby paying t he cu r rent 
tax on their respec tive interes ts, the other ten-twelfths of the 1931 
tax being unpaid. 
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"Thereafter, and on all subsequent years from 1932 to the present, 
the tax on the whole twelve-twelfths of thi s p roperty has been bid 
in for the State and judgment obtained. It is now the intention of 
the County to serve notice and perfec t the tax forfeiture for the 1931 
tax on the undivided ten-twelfths interest in and to thi s property and 
t hereafte r offe r the undivided ten-twelfths inte rest for sale." 

You ask: 

..... whether or not the two heirs who paid the 1931 tax on 
thei r respective undivided one-twelfth interest each could then come in 
and redeem their undivided two-twelfths interest by paying to the 
County a s um equal to two-twelft hs of th e tax judgments f or the year 
of 1932 and subsequent yea rs and, if so, could they then acquire title 
to this und ivided two-twelfths interes t sufficient to give a deed of 
the same to this prospective purchaser of that ten-twelfths interest 
which is forfe ited a nd will be offcl'ed f or sale ?1I 

From your statement of facts we assume t ha t the undivided ten­
twelfths in teres t whereon the 1931 taxes were unpaid was bid in for the 
state for those taxes. and is now subject to f orfeiture on account thereof. 
We also assume that the other two-twelfths in te rest , whereon 1931 taxes 
were paid, was bid in for the s tate for 1932 taxes. from which the owners 
of that interest propose to redeem. 

The two heirs who paid the 1931 taxes on their respective undivided 
one-twelIth in te rests are entitl ed to redeem the same in their own respective 
names on paying s uch proportion of the amounts due for taxes, penalties, 
inte res t. a nd costs for 1932 a nd subsequent yea rs as thei r respec tive 
und ivided interests bear to the whole. under Mason's Minnesota Statutes 
of 1927, Section 2156. These hei rs might redeem the other interests a lso, 
but not in thei r own names. Redemption of the other shares would be 
subject to the benefi cial interests of the other co tenants, as the same 
might appear. 

May 10, 1940. 

340 

GEORGE B. SJOSELIUS, 
Special Assis tant Attorney General. 

423h 

DelinQuent-Redem ption-Deter mination of las t day of s tated per iod- M27 
§ 10933; M40 § 2164-6(c). 

Lac qu i Pa rle Count y Attorney. 

You state: 

"On September 28, 1937, the a ttorney general's office r endered an 
opinion, No. 413 of the biennial report for 1938, defining t he term 
' :-:; tated period of redemption '." 

You ask : 
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Whether there has been a subsequent opmlOn issued on the same 
point, and if not, whether the attorney general adheres to the above 
mentioned opinion. 

There has been no opinion upon this mattcr since that of September 
28, 1937, to which you refer. 

The next to the last parag raph of said opinion No. 413 reads as follows: 

liThe exact time of the expiration of the stated period of redemp­
tion for a particular parcel of land sold for taxes for either 1931 or 
1932 is the end of the last day of a five year period which commenCeR 
to run on the date when such parcel was sold for t8xes or bid in for 
the state for taxes." 
Mason's 1940 M.innesota Supplement, Section 2164-6 (c) (Laws 1935, 

Chapter 278, Section 2) provides: 

"The stated period of redemption' of all lands sold to actual 
purchasers or bid in for the state at any tax judgment sale hereafter 
held shall be five years from the date of sale." 

Mason's Minnesota Statutes of 1927, Section 10933, paragraph 21, 
provides: 

HIn computing the time within which an act is required or per­
mitted to be done, the first day shall be excluded and the last included, 
unless the last shall fall on Sunday or on a holiday, in which case the 
prescribed time shaH be extended so as to include the first business 
day thereafter ." 

The question then arises whether or not the day on which the sale 
took place should be excluded. The rule as laid down in Dunnell's Digest, 
Section 9627, is: 

"Whether the word 'from' shall be construed as inclusive or exclu­
sive of the t erminus a quo depends upon the subject matter and context. 
When it refers to the time within which an act is required or permitted 
to be done, the statute provides that, with certain exceptions, the first 
day shall be excluded." 

The reference to time in Section 2164-6, supra, is a reference to the 
time within which an act is required to be done. Following the rules lairi 
down. the day on which the sale took place should be excluded. 

The exact time of the expiration of the stated period of redemption 
for a particular parcel of land sold for taxes for either 1931 or 1932 is the 
end of the last day of a five year period which commences to run on the 
date following the day on which such parcel of land was sold for taxes 
and bid in for the state. 

Opinion No. 413 above referred to is hereby modified to the extent 
necessary to conform with this opinion. 

August 12, 1940. 

CHESTER S. WILSON. 
Deputy Attorney General. 

412a-23 
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341 
Delinquent- Uedemption-E",-piration- Serving notice-M2.7 § 2163; L. 39, 

C.310. 

Mahnomen County Attorney. 

You inquire as t o the law and procedure in connection with serving 
notice of expiration of the time for redemption of real property which is 
subject to forfeiture for delinquent taxes for the year 1932. 

You call attention to the opinion rendered by the former attorney 
general, dated April 27, 1938, holding that it was necessary to serve 
individual notices, substantially in the form prescribed by Mason's Minnesota 
Statutes of 1927, Section 2163, in cases based on the 1932 taxes. We have 
adhered to that opinion. You suggest that the conclus ion therein expressed 
may have been, in effect, overruled by the decision of the Supreme Court, 
rendered F ebruary 17, 1939, in the case of State of Minnesota v. Aitkin 
County }<'arm Land Company. The same idea occurred to us when the 
decision was rendered, but, after careful cons ideration, we decided that 
since the Court did not pass on the specific point, it would not be safe to 
proceed upon such an assumption. 

We gave a good deal of thought to the question as to whether th~ 

problem could be solved by having the legis lature pass a n act providing 
for the service of notice on the 1932 taxes in t he general form prescribed 
by Laws 1935, Chapter 278, in order to save the expense entailed by 
publication of individual notices under Section 2163. We decided that even 
with an express enabling act, the matter would still be open to question 
and litigation, owing to the possibility that the Court would hold that 
vested rights were involved. 

Accordingly we decided tha t it was best not to attempt to secure any 
new legislation with r efe rence to notices on the 1932 taxes. Hence, in all 
cases where it is deemed necessary to serve notice on taxes for 1932, we 
advise procedure under Section 2163, in accordance with the opinions above 
mentioned. This procedure is already bei ng followed in Ramsey and some 
other counties where the amount and value of the real estate subject to 
delinquent taxes for 1932 was sufficient to jus tify the expense. 

However, in order to take care of the situation in counties such as 
yours, where the expense of procedure under Section 2163 would be pro· 
hibitive, the legislature, at our suggestion, enacted Laws 1939, Chapter 310, 
authorizing the taking of a new tax judgment for taxes fo r 1938 upon 
lands subject to prior delinquent taxes under the conditions in ques tion. 
Necessari ly this will postpone the absolute forfeiture of 8uch lands to 
the state for some years. However, there seemed to be no other way to 
accomplish such forfei ture effectively and economically. 

We think that with the-acts passed by the recent legislature, the laws 
are now in such shape that within the next few years we can work our 
way out of the confusion which was created by the various extension 
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and discount sale acts passed by the leg islature during past years. This, 
of course, will depend on getting future legis latures to refrain from passing 
well-meant but hastily devised acts which upset the orderly procedure. 

In this connection, it may be noted that the recent legislature passed 
some remedial act s which should be adequate to afford relief in most, 
if not all, cases where former owners have been subject ed to hardships 
through tax forfeitures. However, as far as we know, all these remedial 
acts have been devised in such manner as not to interfere with the regular 
procedure. 

CHESTER S. WILSON. 
Deputy Attorney General. 

Apri l 26,1939. 4230 

342 
Delinquent-Redemption-Expiration-Two or more descriptions may not be 

combined in one nolice- M27 § 2163, 

Sherburne County Attorney. 

You state : 

Uln order to effect forfeiture of lands bid in by the State at the 
May, 1934, tax sale for delinquent taxes for the year 1932, it is required 
that the Notice of Expiration of T ime of Redemption must be sub· 
stantially as provided by Mason's 1927 Minnesota Statutes, Section 
2163," 

You ask : 

1. "Where several parcels are assessed separately to the same 
person and where said parcels were bid in separat ely by the State 
at the May, 1934 tax sale, is it possible to combine sa id parcels in 
one Notice of E xpiration of Time of Redemption in order to reduce 
the expense 1" 

2. "In case this is possible would redemption of anyone or several 
of the parcels contained in the notice invalidate the notice so far as 
the unredeemed parcels are concerned and what form o( notice should 
be used 1" 

Under the language of Mason's Minnesota Statutes of 1927, section 
2163, there may be some cause for argument on the question of permitting 
the inclusibn of more than one piece of property assessed in the name of 
one person in the same notice. We understand that some of the printing 
houses have issued forms for such combined notices. However, this has 
been without official sanction, as far as we can discover. We are unable 
to find any opinion on the subject in our files . However, jnquiry discloses 
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that thi s office has informally disapproved the practice, and that the 
authorities of the two la rgest counties, Hennepin and Ramsey. have refused 
to adopt it. 

We wish to point out that to insert more than one description would 
in effect simply res ult in combining together two or more notices, since 
a complete statement of particu lars would have to be made as to each 
parcel separatel¥,_ There could be little, if any. saving of expense, as the 
detai led information required for each individual piece of property would 
be of approximately the same length as would be required in the case 
of individual notices . 

There would be a substantial doubt as to t he validity of such a com­
bined notice. We do not believe that the saving would justi fy the hazard 
of having a defective tax forfeiture proceeding. While it is true that in 
the case of State v . Aitkin County Farm Land Company, 284 N. W. 
63, the court upheld a consolidation of descriptions , in that case the com­
b 'ned description was in the judgment. The court indicated that the 
consolidation of descriptions wa!' objectionable, but that the owner, having 
failed to answer, waived his objection:;; . An altoge th er different s ituation 
is presented herr. 

After a full considerati on of the matter this office cannot approve of 
the proposed combination of descriptions in one notice of expiration of 
lime for redemption. Even if we did approve it, a court might well hold 
otherwise, so our opinion to that effect would not afford any protection 
to persons relying on it, and might be mis leading. 

October 6, 1939. 

343 

GEORGE B. SJOSELIUS, 
Special Assistant Attorney General. 

423c 

Delinquent-1932 taxes-Time fo r redemption-Notice-Inclusion of 1931 
taxes- M27 § 2163; M40' §§ 2 139-2, 2164-1, 2164-2, 2164-6, 2164-9. 

Lincoln County Attorney. 

You are advised: 

1. Where a parcel of land was bid in by the state for taxes for 1932 
at the regular tax judg ment s~l e held in May, 1934, and was thereafter 
sold to an individual pUl'chaser by assignment certificate covering 1932, 
1933, and 1934 taxes, notice of expira tion of the time for redemption may 
now be served in behalf of such purchaser at any time. The time for 
redemption will expire twelve months after service of notice and filing of 
proof thereof in the office of the county auditor. The form of notice is 
tha t prescribed by Mason's Minnesota Statutes of 1927, Section 2163, except 
that the specified period of sixty days s hould be changed to twelve months. 
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2. This case, involving lands bid in at a tax judgment sale between 
the passage of Laws 1933, Chapter 366, and Laws 1935, Chapter 278, is 
governed by Laws 1936, Chapter 278, sections 2{b), and 6 (Mason's Supple­
ment 1938, Sections 2164-6, 2164-9), Mason's Supplement 1938, Section 
2139-2, Laws 1933, Chapter 366 (Mason's Supplement 1938, Sections 2164-1, 
2164-2), and Mason's Minnesota Statutes of 1927, Section 2163. Under 
Section 2139-2 (par t of the so-called Thwing act) the land would have 
become absolutely forfeited to the state five years from the date of the 
tax sale, that is, in M;y, 1939, without right of redemption, but for Laws 
1933, Chapter 366, which was passed before absolute forfeiture occurred, 
and which required twelve months notice of expiration of the time for 
redemption. That act did not prescribe the form of notice, but it has been 
construed as requiring notice in the old form required by Section 2163. 

3. For method of computing interest in such cases, see circular letter 
to county attorneys, dated March 6, 1939, a copy of which is enclosed. 
See also opinion number 415, report of attorney general for 1938. 

4. Note that the sale for 1931 taxes was postponed by Laws 1933, 
Chapter 337 (Mason's Supplement 1938, Section 2139-6), to 1935, thus 
falling at the same time as the regular sale for 1933 taxes, If the 1931 
taxes are unpaid, they must also be included in the' amount required to 
redeem. See opinion number 415, 1938 report, above referred to, for form 
of statement concerning such taxes in the notice. 

5: In referring to opinion number 415, 1938 report, above mentioned, 
bear in mind that the form of notice therein given was drawn for cases 
where the land is still held by the state. Hence it alleges that the land 
"was duly bid in for the state," instead of saying merely that the land 
u was sold," as in cases where the land has been sold to an actual purchaser. 

August 4, 1939. 

344 

CHESTER S. WILSON, 
Deputy Attorney General. 

419f 

GroBS Eamings--Exemption or commutation of ad valorem tax in lieu of­
Determined by use of property-M27 § '2246. 

Commissioner of Taxation. 

You state that certain land was privately owned and purchased by 
a r ailroad company only because of the gravel value and that there are 
no spur tracks on this land nor is it used or ever has been used for any 
railroad requirement whatsoever. That this tract is wild, unimproved, and 
has never been cultivated or occupied. 



TAXATION 449 

You inquire whether or not land having a gravel deposit and owned 
by a railroad company is exem pt from taxation under the Minnesota tax 
laws in the aforementioned circumstance. 

Mason's Minnesota Statutes of 1927. Section 2246, provides in part as 
follows : 

UEvery railroad company owning or operating any line of railroad 
si tuated within or partly within this state, shall, during the year 1913 
and annually thereafter, pay into the treasury of the state, in lieu 
of all taxes, upon all property within this state owned or operated for 
railway purposes, by such company. including equipment, appurtenances, 
appendages, and franchi ses thereof, a sum of money equal to five pel' 
cent of the gross earnings derived from the operation of such line 
of railway within this state." 

The exemption, or more properly speaking, the commutation of railroad 
property from ordinary taxation (Stearns v. Minnesota, 179 U. S. 231i 
City v. Baltimore Ry. Co. 296 Fed. 89 i Jaggard on Taxation, 84) is based 
on the assumption that it will be held and used for the purposes for 
which the corporation was creat ed a nd through such use yield to the cor­
poration an income and to the s tate u percentage of the same in lieu 
of direct taxation. Property held by railroad companies not used for rail ­
road purposes is taxable in the ordinary way where the railroad companies' 
charter does not expressly provide for an exemption of all property. This 
rule has been applied to lands which have ceased to be used for railroad 
purposes and are either returned to individuals or allowed to remain vacant. 
Ramsey County v. Chicago, etc., R. R. Co. 33 Minn. 537, 24 N. W. 313. 
Whitcomb v. Ramsey, 91 Minn. 238, 91 N. W. 879. County of Todd v. 
St. Paul, etc., 38 Minn. 163, 36 N. W. 109, 142 U. S. 282. Also to lands 
held for railroad purposes in the indefini te future. City of St. Paul v. St. 
Paul, etc., 39 Minn. 112, 38 N. W. 926. As to personal property see State 
v. Northern Pacific Ry. Co. 167 N. W. 294, 297, 139 Minn. 469, 473. 

However, where substantially all of a tract is used for railroad purposes 
small 'fragments of the tract not in such use are nevertheless exempt. 
State v. District Court, 68 Minn. 242, 71 N. W. 27. 

Land of a ra ilroad company held not used for railroad purposes and 
therefore subject to an ad valorem tax and to an assessment for local 
improvements. State v. Chicago, etc., R. R. Co., 140 Minn. 440, 168 N. W. 
180. Judge Dibell, in the foregoing case, stated as fol1ows : 

"The statute should have a reasonable construction and one rather 
liberal to the company. If the property were held for prospective use 
at a reasonable time in the future or if it were used as a convenience 
for railway operation or maintenance, or if it were left vacant for 
purposes of safety, or to give better access to the depot or tracks 
it should not be taxed, for by a fair construction it would t hen bear 
its share of the public burden by the payment of a gross earnings tax." 
See Dunnell's Digest, Section 9552, for a digest of law relative to 

taxation of property not devoted to railroad uses. 



450 TAXATION 

In Minnesota prior to 1920 real estate owned or used by a railroad 
company f or railroad purposes was exempt from assessments for local 
improvements under General Statutes of 1913, Section 2226, providing for 
a gross earnings tax on rai lroads in lieu of all taxes and assessments 
whatever levied by the state, county or municipal authorities. This statute, 
however, was amended in 1919, Laws 1919, Chapter 533, to eliminate the 
words Hand assessments," and since that date such property has been 
subject to assessment fo r any local improvements which confer 8 special 
benefit. And now by the further interpretations of the effect of t his amend­
ment . Minnesot a has placed itself among t hose states which believe that 
a railroad company should pay its proportionate share of the cost of local 
improvements without regard to the receipt of any practical benefits. 
Minnesota Transfer Railroad v. City of St. Paul, 165 Minn. 8, 205 N. W. 
609, 207 N. W. 320. In re Superior Street, 172 Minn. 561, 216 N. W. 318, 
12 Minn. Law Rev. 524. See Anno. 37 A. L. R. 219 for compilation of 
cases on assessments of rail road righ t-oi-way for loca l improvements . 

While the langunge used in Rnilway Express Agency v. Holm, 180 
Minn. 271, 230 N. W. 815, is rather broad, this case must be limited to 
the particular issue involved. Our Supreme Court has applied the same 
principle to the telephone gross earnings tax, State v. Pequot Rural Tele­
phone Co. 188 Minn. 520, 245 N. W. 695. 

The weight of a uthor ity is that " ••• only such property as is useu 
for the relevant purposes of t he exempt institution is exempt." 18 Minn. 
Law Rev. 421. 

For a general compilation of authorities on whether a gross earnings 
taxpayer must pay an ad valorem tax on real estate which it owns, 
depending upon its main or principal usc, see Anno. 80 A. L. R. 255. 

Your inqui ry is answered in the negative. 

JOHN A. WEEKS, 
Assista nt Atto rney General. 

October 23, 1939. 216i 

345 
Gross earnings-Property not principally used for telephone purposes subject 

to ad valorem tax. 

Commiss ioner of Administration. 

You s tate: 

UIt is deemed necessary that more suitable office space be obtained 
for the use of the Minnesota Division of Employment and Security. 
Consequently, spec ifications and public notice for bids have been pub­
lished, pursuant to which published notice bids have been received 
from various owners or managers of building properties in the City 
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of Saint Paul, including that of a public utility concern which offers 
to lease its building for a period of two years free of rent on condition, 
however, that the Division of Employment and Security pay the taxes 
on such property accruing during the term of the lease, maintenance 
costs, insurance premiums on the building, cost of heating the build­
ing, elevator service and maintenance of elevators, janitor service, 
water, light, power, supplies, necessary repairs, and any alterations. 

"The public utility company form·erly occupied this building as an 
office building and later built a new building and moved its offices 
into H; * •• " 
You ask: 

"Will the said utility company building property become subject 
to real es tate tax in the event it is leased to the State of Minnesota, 
Division of Employmcnt and Security without r ental charge but subject 
to costs as abovc sct forth 1" 

In the case of State v. Pequot Rural Telephone Co., 188 Minn. 520, 
it was held that: 

jj Property is either devoted to the telephone business, to the extent 
and of the character indicated, or it is not. The whole is taxable on an 
ad valorem bas is, or no part thereof is to be so taxed. There is no 
room f OI" neutrality or divi sion. The whole must follow the principal 
usc." 

The building r eferred to in your question will not be used in any part 
for telephone purposes if it is rented or leased to the state for office 
purposes. ] t necessarily follows that the building will become subject to 
ad valorem taxes in the event it is leased to the state or any person for 
office purposes. We are unable to find any authorities which hold that any 
differen t situation arises because the property is leased to the state for 
s tate purposes and not to a private pe rson or corporation for private use. 
Your question is answered in the affirmative. 

August 17, 1939. 

346 

GEO. B. SJOSELIUS, 
Spccial Assistant Attorney General. 

216g 

Lien-Bankruptcy-Notice of expiration of redemption to be filed with clerk 
of court- L. 35, C. 278. 

Red Lake County Attorney. 

You state that a number of parcels of rea l estute situated within Red 
Lake County were assessed in the name of The Chicago, Rock Island and 
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Pacific Railway Company, and taxes for the years 1931, 1932, and 1933 were 
not paid. The company was adjudicated a bankrupt on June 8, 1933, in the 
District Court of the United States for the Northern District of Illinois, 
Eastern Divis ion. The lands were sold for the 1933 taxes on May 13, 
1935, and were bid in for the State of Minnesota. The county auditor .was 
advised of the company's bankruptcy a short time ago and a portion of 
the court's order, enjoining a nd restraining all persons, firms and corpor­
ations from interfering with and enforcing liens upon any portion of the 
assets of the company belonging to or in the possession of the debtor or 
from taking possession of the same, was sent to him. 

The period of redemption has expired, and you inquire if the county 
auditor may se~e notice of the expi ra tion of the period of redemption. 

The sale and redempt ion of taxes for the year 1933 sold in the year 
1935 are governed by Chapter 278, Section 8, Laws of 1935, and those 
enti tled to r edeem have 60 days after the giving of notice and filing of 
proof thereof, as provided therein. 

Mason's Minnesota Statutes of 1927, Section 2191, provides that the 
state shall have a lien for unpaid taxes, which attaches May 1 in the year 
in which they are levied until they are paid. 

A statutory tax lien genera lly is not affected by the subsequent bank· 
l"UPtcy of the taxpaye r. although it is creat ed within four months of the 
bankruptcy petition. 8 C. J. S. section 243, page 897. See-

Remington on Bankruptcy, 4th ed., vol. 5, section 2364; 

11 U.S.C.A. section 103, subsection 100; 

11 U.S.C.A. section 104, subsection 13 ; 

11 U.S.C.A. section 107, subsection 366 ; 

American Brake Shoe & F oundry Co. v. Interborough Rapid Transi t 
Co., 98 Fed. (2d) 72; 

Bright v. Arkansas , 249 Fed. 953; 

In re Clark Rea1ty Company, 253 Fed. 938; 

In re Jacobs, 7 Fed. Supp. 749. 

Prior t o the bankruptcy law of 1938, it was necessary to obtain the 
cou rt's sanction in order to convert a pre-existing tax lien into full title 
by procurement of a t ax deed or certificate. 

In re Eppstein, 156 Fed. 42, 84 C.C.A. 208, 17 L.R.A. (n.s.) 465 ; 

Dayton, Trustee, etc. v. Stanard, 241 U. S. 688. 

Bankruptcy Laws of 1938, section 67b, provides in part as follows: 

fl ••• statutory liens for taxes and debts owing to the Uni ted 
States or any State or subdivision thereof, created or recognized by 
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the laws of the United States or of any State, may be valid against 
the trustee, even though arising or perfected while the debtor is 
insolvent and within four months prior to the filing of the petition in 
bankruptcy or of the original petition under chapter X, XI, XII, or 
XIII of this Act, by or against him. Where by such laws such liens 
are required to be perfected and arise but are not perfected before 
bankruptcy, they may nevertheless be valid, if perfected within the 
time permitted by and in accordance with the requirements of such 
laws, except that if such laws require the liens to be perfected by 
the seizure of property, they shall instead be perfected by filing notice 
thereof with the court." 

The county auditor should proceed in the usual manner and in addition 
to the posting and publishing of notice and service upon occupants, if any, 
a notice should be filed with the clerk of court in which the bankruptcy 
proceeding is pending. The notice sent to the clerk of court should contain 
the description of the property and the name of the owner to which the 
property is assessed. 

July 11 , 1940. 

347 

JOHN A. WEEKS, 
Assistant Attorney Genera1. 

520b 

Rural Credit Land-County auditor no authority to spread tax after land 
passe. to State. 

State Department of Rural Credit. 

You state that the Department of Rural Credit acquired title 'to certain 
real estate in Scott County on July 10, 1938 by foreclosure proceedings 
and that on October 25, 1938, and prior to the t ime taxes were spread 
thereon, the Department sold said real estate by contract for deed; that 
during the period from July 10, 1938 to October 25, 1938 the former owne,r 
and mortgagor occupied the farm as tenant of the Department of Rural 
Credit. The purchaser under contract obtained possession thereof on 
November 1, 1938. 

You inquire: 

"Is this property subject to the payment of taxes for the year 
1938 under the circumstances above stated?" 

Your inquiry is answered in the negative. Immunity from taxation of 
public lands attaches when the f ee title vests in the state. ' The auditor has 
no authority to spread taxes against lands after title passes to the state 
and until taxes are spread, which is evidenced by his certificate, there can 
be no tax. McCormick v. Fitch, 14 Minn. 252 (Gill. 185). In Re Delinquent 
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Real Estate Tax Proceedings, 182 Minn. 437, 13 M.L.R. 745; Foster v. 
City of Duluth, 120 Minn. 484, 140 N. W. 129, 48 L.R.A. 707; Johnson v. 
Revere (Mass.), 177 N. E. 677, 79 A.L.R. 116, 26 R.C.L. 229. 

July 24, 1939. 

348 

JOHN A. WEEKS, 
Assistant Attorney General. 

770g 

Rural Credit Lands-Immunity from taxation upon acquisition of title by 
State-Land sold under contract-M27 § 2072. 

Redwood County Attorney. 

You state that certain property was on September 27, 1937, deeded to 
the Department of Rural Credit, State of Minnesota, in lieu of mortgage 
foreclosure and a lease for one year was given to the former owner; that 
the county auditor spread the taxes during the month of December 1937 
and had the same in the hands of the treasurer prior to January 12, 1938, 
on which date he was first notified of the transfer of the property to 
the Department of Rural Credit. 

You inquire whether the 1937 taxes are a valid levy against the 
Department of Rural Credit. This question is answered in the negative. 

Immunity from taxation of public lands attaches when the fee title 
vests in the stat e either by the expiration of the time for redemption from 
the foreclosure sale or by the owner's voluntary conveyance to the state 
in lieu of foreclosure. The auditor has no authority to spread taxes against 
lands after title passes to the state and until taxes are spread, which is 
evidenced by his certificate as provided in Mason's Minnesota Statutes of 
1927, Section 2072, there is no tax in existence. McCormick v. Fitch, 14 
Minn. 252 (Gil. 185 ) . In Re Delinquent Real Estate Tax Proceedings, 182 
Minn. 437. 13 M.L.Rev. 745; Fost er v. City of Duluth. 120 Minn. 484, 
140 N.W. 129, 48 L.R.A. ·707; Johnson v. Revere, etc. (Mass.), 177 N.E. 577, 
79 A.L.R. 116. 26 R.C.L. 299. 

The renting of land by the season is merely incidental to the holding 
of land for sale and it does not affect the public purpose for which it 
is primarily held. Attorney General's Opinion to Minnesota Tax Commission 
November 20, 1926. . 

You further state that this same property was on December 6, 1988. 
sold by the Department of Rural Credit t o a private individual under a 
contract for deed. 

You inquire whether the 1938 taxes are a valid levy against the Depart-­
ment of Rural Credit or its vendee under the contract for deed of December 
6, 1938. 
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Your second inquiry is answered as follows: Land sold under contract 
for deed by the Department of Rural Credit should be placed back on 
the tax rolls. Land may be assessed and taxed to a person who is in 
possession thereof under an executory contract of sale. State v. Rand, 
39 Minn. 602, 40 N. W. 835, 61 Corp. JUT. 211 , Sec. 187. The same rule 
prevails here as when the stat e acquires title. If taxes had been spread as 
evidenced by the certificate of the auditor when the stat e divested itself of 
fee title either by deed or contract , then the land would not be subject to 
taxes for that year a nd your question would be a nswered in the negative. 

April 21, 1939. 

349 

JOHN A. WEEKS, 
Assistant Attorney General. 
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,Ruca1 Credit Lands-Lands sold by state-Taxes for current year. 

Kittson County Attorney. 

You state tha t the Rural Credit Department owned a piece of property 
on May 1, 1938, and on July 7, 1938, t he land was sold to a priva te party. 
You inquire: 

" Is the purchaser, buying on July 7, 1938, entitled to cancellation 
of the 1938 taxes 1" 

Your inquiry is answered as follows: Immunit y from taxation of public 
lands attaches when the f ee title vests in the state. The auditor has no 
authority to spread taxes against lands after title passes to the state a nd 
until taxes are spread, which is evidenced by his certificate as provided in 
Mason's Minnesota Statutes 1927, Section 2072, there is no tax in existence. 
McCormick v. Fitch, 14 Minn. 252 (Gil. 185). In Re Delinquent Real Estate 
Tax Proceedings, 182 Minn. 437, 13 M.L.Rev. 745; F oster v. City of Duluth, 
120 Minn. 484, 140 N.W. 129, 48 L.R.A. 707; J ohnson v. Revere, etc. (Mass. ), 
177 N.E. 577, 79 A.L.R. 116, 26 R.C.L. 299. 

Land sold by the Department of Rural Credit should be placed back 
on the tax rolls. Land may be assessed and taxed to a person who is in 
possession thereof under a contract of sale. State v. Rand, 39 Minn. 502, 
40 N. W. 835, 61 Corp. Jur. 211 , Section 187. If the taxes have been spread 
as evidenced by the certificate of the a uditor when the state divests itself 
of fee title, then the land would not be subject to taxes for that year. 

I do not believe that any agreement between the purchaser and the 
vendor would have any effect as to the liability for taxes in the instance 
you cite. 

April 25, 1939. 

JOHN A. WEE~S, 

Assistant Attorney General. 
770g 
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350 
Rural Credit Lands-Lands sold subsequent to l\lay 1. 

State Department of Rural Credit. 

You state that the Department of Rural Credit became the owner of 
certain land on April 17, 1938, by reason of the expiration of the year 
of redemption in foreclosure proceedings, and was the owner of said land 
on May 1, 1938. Thereaf te r by deed dated June 1, 1938, the Department 
of Rural Credit conveyed said land to one HX." Said deed was subsequently 
r ecorded in July of 1938. You inquire: 

(1) I s the pU.Tchaser who acquired title as stated above entitled 
to cancellation of the 1938 taxes ? 

(2) II so, can said land be legally assessed for taxes before May 
I , 1939? 

Your first inquiry is answe,red in the affirmative and the second inquiry 
is answered in the negative. 

Immunity from taxation of public lands attaches when the fee title 
vests in the state. Land owned by the state should not be assessed and 
4f any such assessment is made it is void. The property you inquire about 
was owned by the st.:'lLe prior to a nd on May I, and should not have been 
assessed. McCormick v. Fitch, 14 Minn. 252 (Gi l. 185). In Re Delinquent 
Real Es tate Tax Proceedings, 182 Minn. 437, 13 M.L.Rev. 746; Foster v. 
City of Duluth, 120 Minn. 484, 140 N. W. 129, 48 L.R.A. 707; J ohnson v. 
Revere; etc. (Mass. ), 177 N.E. 577, 79 A.L.R. 116, 26 R.C.L. 299. 

If the state owns the proper ty on May 1 of 1938, it would remain 
immune from taxation until it sells or disposes of said land, and in the 
event the state sells said land it remains immune from taxation until 
the followi ng May I, when it would then be subject to assessment and 
taxation. 

May 9, 1939. 

JOHN A. WEEKS, 
Assis tant Attorney General. 
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Relief orders-Issued by council member .......... ..... ... ..... . 117 

Bonds- See a lso "Indebtedness" 
Authority to issue-Liability unlawfull y incurred .. .................. .... . 142 
Eligible f or purchase by s tate ............................................ ..... ....... .. . 140 
Issuance-

Excess of charter limitations ... .................. .... .............. ........ ...... 118 
For repair of water works system ......................................... .. ... 119 
Hospital- Not deductible from gross debt ...... ........... ............... 139 
Recr eation fi elds-School di stricts...... ......... ......................... ... ... 50 
Sale-By popular subscription ................................... .............. .. 120 

Charter Commission 
Submission of original charter more than s ix months after 

appointment of commission ................. _ .................................... ... 121 

Charter Construed 
Angle-parking zones ............................................................... ............... 127 
Bids-Parking met er s ............. .................................................. ............. 111 
Indebtedness-Unlawfully incurred ......... ...... ........................... ... ....... 142 
Water rent-Nan-payment of ... ....... ........ ............... ............ .... .......... ... 223 
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Contracts- Sec "Bids and Contracts" 

Dances 

Conducted by Fail' Association- In own building._. . ...... .. . 106 

Drainage Ditches 
Judicial-Bridgc- Rcpairing._ ......................... ___ .... ..... 129 
Right to clean out outlet in foreign state ...... __ ... _..... 122 
Specia l assessments-Abatement of....... . ..... .............. ......... 292 

Education- See subject "Education" 

Elections- See subject HElections" 

Employment 

Not "employing unit" under Social Security Act._ .......... 100 

Fire Department 
Authority to contract for fire fightin g sCI'vice out of city limi ts 123 
Chauffeur's license-Driver of fil'e truck mus t have ............. ......... 145 
Civil service-Firemen and policemen ....... ................. ... .. .. 124 
Fire protection- $500.00 limit on yearly expenditures for forest 

fire protection ................ ............................................................... 125 
Relief association-Authority to expend premium tux moneys 

for purpose of construction of build ing .......................... ....... .. 126 
State aid ........................ .................... ..... ................................................ 279 
Workmen's compensation - Coverage when fighting fires in 

Wiscons in ......... ................. ............... .................. 123 

Highways 
Angle-parking ................... ..................... .............................................. 127 
Bridges-

Repair or rebuild- Duty of town ........ ....... ...................... .. ...... .. 128 
Typc--Judiciul ditches a nd roads ............................................... 129 

County aid roads-Apportionment and use of moneys uccruing 
to State Road and Bridge Fund from taxes imposed on use 
of gasoline-Apportionment to townships... 130 

County rond- Maintenance-Cost of right-of-way and construc-
tion- Whether county or town Hable for... .. .............. .......... 131 

Culverts-Instal1ing by reason of g rading .. 
Easements- Across tax forfeited lands ............................. . 
Land- Dedicated- Conditions or limitations 
Poles-Cost of removing from during improvement of highway 

132 
133 
132 

-Who liable ................................... . _........ .. ... .... ... ....... ... 134 
Private road- Use of public fund s to build..... ..... ............ 135 
Sand and gravel- Ta ken from highway .............. .............. . 136 
Telephone lines-Trimming trees so as to enable construction of 137 
Trunk- Abandoned- Originally es tablished as "Elwell High-

way" .. .... ..... .................... ......... . 138 
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Limit-
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Bonds u sed f or hospital not deductible from gross debt ........ 139 
Conditions upon which bonds elig ible f or purchase by state 140 

"Net debt" defined 

Unlawfully incurred- Liability of city. 

INSURANCE 

Liability 

141 
142 

Damages r esulting from operation of school busses ..................•.. 60 
Pupils or patrons injured on playg rounds .... .......... ....... ............... .. 59 

Property 

City ... 
School 

Unemployment Compensation 

Agriculture-
Authority of director of employment and 'security to pro-

115 

117 

mulg ate regulations defining the word ... ... ............. __ 96 
Labor-Nursery employees ....... __ ............. ____ ............. .... ... ......... __ 97 

Merit rating- Employer whose form er employee was di squalified 99 

Municipalities not "employing uni ts" ... .. ........... ............................. . 

Rates-
Affect- Employer whose former employee was disqualifi ed 
Future rates based on benefi t experience f or year s 1941, 

et seq. .... . ................... ... . ............. . 

Reemployment - Necessar y to r emove di squa lification - Em­
ploye,I"s account not to be charged with benefits paid where 
individual separated from employment-Individual subse-
quently r eemployed and then becomes unemployed ... .. .... .... .. . 

\Veekly benefit amount-Defini t ion of ................ . 

Workmen's Com pensation 
City fire department-Fighting fires in fore ign s tates ................ . 
F oreign or alien employees .. 

Libraries 

100 

101 

102 

103 
98 

123 
105 

Appropriat ions-WPA projec t to es tabli sh ... .................................. 143 
Counties-Contrnct for service through cit ies s ituated in another 

county ... . ............. ... ...................... .. 144 

Licenses 
Chauft'eur-

Driver of city fire truck. ... 
Driver of school bus .. 

De tectives-Undercover men employed by county ........................ . 

Game and Fish- See "Conservation" 

145 
146 
147 
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Granting of-Payment of taxes required ...................... ... ...... _ ......... 212 
Liquor-Sec sub~ect "Liquor" below 
Marriage-Minors- Under age limit ................. ........ ..... ................ .. 161 

Liquor 
Cordials-Composition-Legality-Retail salc .............................. .. 162 

Licenses-
Cities- Private census-Classification. __ . __ ... ............................. 163 
Clubs- May not be licensed outside corpor ate limits ............ 164 
Off-sale-Hours-Non-intoxicating malt liquors ......... ........... 162 
On-sale-Hours of Sale-Non-intoxicating malt liquors ...... 163 
Revocation of-Upon conviction-Authority of city . 

council ................. ......................................................................... 166 
Transfer-

Intoxicating and non-intoxicating ...... ............. ............ _ ..... 166 
Liquor stores-Refund of fee .......................... .................... 167 

S.Ie-
Minors-Students ............................................... ........... .... ..... ....... 164 
Sunday-

Whether a holder of an uon-sale" license may sell 3.2 
by the bottle on ...................... .... ... ............. .... ................ 165 

Violations-Penalties-Ordinances-Conflicting stat-
utes .............. ................. .. ................................................• 166 

Without license in dry territory ....... ............................... ....... ... 167 

Stores-
Establishment-Result of election ....... ....... ................. ............. 168 
Funds-Contributing to public .ctivities ... ........................ .... ... 160 
Number of-

Evidence of population to determine ..... .......... ....... ...... : ..... 169 
Private census-Cannot determine ...... ....... ............ ......... .. 163 

Opaque windows-Ordinances .......... ................ ......... ................. 161 
Transfer of license .......................................... ... ..... ..... .... ........ ..... 167 

Local Improvements-Also see "Public Utilities" 
Athletic field- Power of park board and counciL .......................... 142 
Planning commission .................. ................... ................................ ....... 224 
Sewage disposal plant-Classed as upublic utility" ...................... .. 222 
Sewers-Life station-Lateral sewers-Cost of construction-

Method of p.yment ......... .......... ...................... ...................... _ ....... 168 
Sidewalks-Curb--Assessment-Court house property ................ 169 
Streets-

Assessments-Against school property ............... ..................... 170 
Oiling-Assessment--Issuance of warrants ............................ 171 
Plats- Vacation-Title to land occupied by highway or 

street-Railroads-Right-of-way-Immunity from ad-
verse possession ..... ............................................... ..... .. .. ......... 172 

Swimming pool-Proceedings-Not "public utility" ...... ................ 222 
Water levels-Appropria tion-Proceeding .................................... 173 
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Water ma ins-
Inst~lIation-Procedure-Applicab le s ta tutes ..... _ ......... ___ ... __ . 174 
Tapping iee-Proper exercise of police power ... ___ __ ___ .... __ ...... 216 

Military Affairs 

Soldiers and sailors-
CiviJ Relief Act ... ___ ... __ . __ .................................. __ ...... ___ .... ___ .. ___ ... .... 175 
Right to vote and run for office-Absent voters' law...... ..... . 89 

War orphans-Aid to-Division of Social Welfare ........................ 176 

Motor Vehicles 
Chauffeur's licensc-

Driver of fire truck must have ..... ........................... .................. . 
Driver of school bus must have ......... ...... ........................... ....... . 

Pla tes-UIn Transit" ..... _._. __ ............ .............. ..... ................. .. ........ ...... . 

145 
146 
177 
322 Taxation- Dealers-Exemption .. ...... ....................................... ........ . 

Notary Public 

Requirements-Residence ............ ........... ...... ..... ...... ..... ...................... 290 

Offices 

Tncompatible-
City attorney and county attorney arc ...... ............... ................. 178 
Justice of the peace and state deputy oil inspector are not .. 179 
School bOal'd member and county attorney are not ...... .... ..... . 180 
School board member and town super visor are ......... ............... 182 
Superintendent of Highway PatTol and Superintendent of 

Bureau of Criminal Apprehens ion nrc not ... ........ .. ......... 287 

Officers 

Assessor-
Assessment books-Time in which to complete .............. ...... .. 298 
E lection ................ ................ ... ................... ......... ........................... 183 

Board of estimate and taxation - Compensation of alderman 
member ......................... ...................................... ............................. 184 

City clerk- Duties of- Compensation .............................................. 185 
Contracts- In terest in- See "Bids and Contracts" 
Coroners-

Death certificates ......... ............. ........................... ........................ 186 
Fees-Reporting testimony ... ........ ....... .................. ................... 187 
Office equipment ....... .............. ................ ..... ......... ......................... 188 

County attorney-
Compensation-Action to qu iet title ................. .............. ........... 189 
Contingent fund-Clerk hire ................. .......... ............................. 190 
Legal services-

Guardianship-No duty to institute proceedings ............ 243 
Old Age Ass istance ........ .............. ......... ........ ...... .. .. ............. 191 

County superintendent of schools-Record books ................... ..... .... 192 
County treasurer-Bond- Power of commissioner s to reduce 

penalty of du.ring term ...................... ......... ........................ ......... 193 
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H ealth officer- Services ................. __ ................................. __ .. _ ...... 218,219 

Probate judge-Annual fee statement ........................ .. .. .............. < •• 194 

Register of deeds-
Chattel Mortgages-

F ees f or furni shing certified copies ......................... ........ . 195 
Filing duplicate original-What constitutes .................... 196 

Conditional sale contracts-Filing-
Necessity of acknowledgment.. . ...................... 197 

Liens-Fees for releasing ............... ............. .............. ............ .... . 198 
Recordable ins truments-Conveyance of easement to 

county ... . ................. ........... ... ........... ............................. 199 
Recording conveyance-Mineral rights ......... .. .. .......... .. ..... ..... 200 
Recording instruments-Fees for filing satisfactions ............ 201 
Records-Transcribing ................................... .... ....... ....... ~ .......... 202 

Registrar of title-
Certificate-D. A. A.-Release to be filed ....................... ......... 246 
Lien- O. A. A.- Owner 's duplicate ..... ................... .................. . 245 

Sheriffs-
Aides-Payment--Rewards .. ......................... .......... ..... .............. 203 
F ees-Chattel mortgage foreclosure sales ................................ 204 

Town clerk-
Compensation not subject to same limitation as super-

visors ........... ................ .. .......... .......... ................ .. ... .............. . 207 
Removal for conviction of infamous crime .............................. 208 

Travel expense-
Commissioners investigating a pplications for tax r educ-

tions ................. .. ....................................... ... ....... ...... ................ 205 
Two officer s rid ing together .................. ...... ............. ............. .. ... 206 

Vacancies--Officer -elect died between election and end of term .. 209 

Old Age Assistance-See "Social Welfare" 

Ordinances 
Aircraft-Authority to regulate ...................... ................................ .. 
General welIare-Clean-up day-Based purely on aesthetic 

grounds .................................................................. .. .. .. ................ . 
Licenses-Authority to require payment of delinquent taxes 

as condition precedent to granting .... .. . 
Liquor stores-Opaque windows ............ .. 
Peddlers-

Hawkers and trans ie nt merchants ....................................... ... . 
Solicitors-"Green River Ordinance" .......... ........................... .. 

Service trades-Dry c1eaners .......... ............. ....................... ........ ...... .. 
Specia l assessments-Tapping f ee ................. ............. ......... ............ . 
Water rent-Nan-payment of bills .................................. ............... .. 

Planning Commission 

210 

211 

212 
161 

213 
214 
215 
216 
223 

Plats and regulations .......................................................... ... .. .......... . 224 

Poor-See uSocial Welfare" 
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Power-

Delegation of ............... .. ......... . 92 

Public Health 
Communicable diseases-Control- Liability for cost of ....... : .. " .. 217 

Health officer-
Liability for services in certain ins tances....... .................. 218 
Not liable for one·half of services .................. _.................. 219 

Pharmacy-
Board-Regulations-May exclude chiropractors and osteo-

paths from public hospitals ..... 220 

Vital stati stics-Loose leaf record books .............. . 

Public Utilities- Also see "Local Improvements" 

Sewage disposal plant-Classed as 
Swimming pool- Municipal-Not 
Water-Right of city council to shut off for non-payment of 

rent 

Real Estate 

Council­
Atlthority-

To borrow money for purchase of athletic field ..... . 
To execute lease extending beyond terms of office of 

counci lmen 
To lease unused city building ....... . 

Planning commission- Regulations 
Taxation-See subject "Taxation" 

Relief- See HSocial Welfare" 

School Districts- See "Education" 

Skating Rinks 

221 

222 
222 

223 

142 

225 
226 
224 

Fair assoc iation maintaining in own building ................................ 106 

Tax Levies 
Agricultural societies ....... .......... ,. 

Relicf-
County board to levy. ....................... . ............. . 
County welfare fund-Certificates of indebtedness. 
Township system where part of town located in county 

operating under county system .................. . . 

School district-
Bas is for one mill tax. 
Limitations 

Town Warrants 
Statute of limitations-Procedure where holders unknown-

Liability for interest .. ... 

313 

314 
315 

316 

317 
318 

227 



476 BIENNIAL REPORT 

Old Age Assistanee-See "Social Welfare" 
Psychopathic Personality-See "Courts" 

RECORDABLE INSTRUMENTS 

Register of Deeds 
Chattel mortgages-

Fees for furnishing certified copies ................................... ..... ___ . 195 
Filing duplicate original-What constitutes ....... ............ ....... .. 196 

Conditional sale contracts-Filing-Necessity of acknowledg-
ment ............. ...... __ ...... __ ...... ....... .......... _. __ ...... .. __ ...... ___ ...... _ ..... ......... 197 

Conveyance of easement to county .. ......... .. .................. ... ......... ......... 199 
Liens- Fees for releasing ..... __ .... . __ .. __ .... ..... ... ................. ..... ........... ..... 198 
Recording conveyance-Mineral rights .... .... .......... .... ............ .......... 200 
Recording 1nstruments-Fees for filing satisfactions ... .. ............... 201 
Records-Transcribing ........................ ..... ........ ................ .... ........ ..... 202 

Registrar of Title 
Certificate-O. A. A.- Release to be filed ........... ........................ .. ... 246 
Lien-O. A. A.-Owner's duplicate ........ ...... ...................................... 246 

ROADS-See "Highways" 

SOCIAL WELFARE 

Children 
Adoption--Consent of unmarried minor mother ......... ..... .............. 228 

Delinquent-
Contributing to-Elements of offense ............................... "....... 36 
Liability of place of settlement for medical care after 

commitment ............. .......... .. .. ... ........ ............... .......... ............. 229 

Dependent 
Appropriations-Budgeting and allotment .......... ..... ... ............ 230 
Continued absence from home ....................... .. .. ... ................ .... .. 231 
Residence-Requ~rements .................. ......... .. .. .. ..... ....... ..... ..... ... 232 

Employment-Wage and Hour Law..... ................ ............................. 91 

Settlement-
Illegitimate child-Feebleminded mother ........................... ..... 233 
Minors-Same as parents .............................. ............. ....... .......... 234 
Minors-Where mother is living apart from father ..... ......... 236 
Orphan ...... ......... ........................... ................................. ................. 236 
Relief-Aid from foreign county ..................... .... ...... ................. 237 
Removal-From one county to another .................................... 238 

War orphans-Aid to ......................... ..... ...... ............. .......... ............ ..... 176 

Old Age Assistance 
Aid-Granted to counties under Laws 1937, Chapter 55, and 

Laws 1939, Chapter 367 .......... ... .... .................................... ......... 239 
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Claims-
Against the es tate of deceased recipient ............ ...... ............ ___ . 240 
Of children for taxes, etc ...... ... _ ............................ .......... __ .......... 241 
Whether or not homestead subject to phyments of ..... ........... 242 

Funds-Transfer from relief ........... __ ... __ __ ....... ...... .......... ....... __ .......... 254 
Guardianship-Official duty of county attorney ........ ___ ....... .......... .. 243 

Lien-
Attaches against property owned by r ecipient ................... .. __ . 244 
Certificates-Registered title ........................... ........ _ ..... _ .... _ ..... 245 
Certificates-Release -or satisfaction to be permanently 

filed ................. .. . ......................................... .................... 246 
Joint tenancy interes t .......... ................ ........... ......... ................... 247 
Mortgage-Execution by r ecipient .............. ... .. ......................... 248 
Mortgage-May be released to r efinance a mortgage prior 

to the state's lien .................... ........ ............. ......... .......... ...... . 249 
Statements-Purchasers of Torrens title not bound by 

r ecord fil ed with r egister of deeds ............................... .... .. 250 
Net income-Amount attributed to support of dependents is 

to be deducted...... . ............................... ... ............. .............. 251 
Residence requirements-Distinction between domicile and resi-

dence ............. ........ . ........ .... ....... .......... .... ............................. 252 
Settlement-Temporary absence ................................ _ .......... .. .... .... 253 

Relief 
Funds-

Budget-Transfer of surplus fund s to the Old Age As­
sistance fund . 

Burial-

254 

Expenses-Claims of city ............. ................ .... ................... 255 
Liability of county . ...................... ..... ............. ............ ......... 266 

Food Stamp Plan-County welfare board- Contributions 
to-Expense of administration ........................................... . 257 

Reimbursements-
Money expended for work projects-Township sys tem .. 258 
Monthly basis ..... ............. ...... ... ........ ................... .......... ........ 259 

Suitable employment-Power and duties of state and local 
authorities-Employment in lieu of direct r elief ............ 260 

Supplemental aid- Receipt of earnings as National Guards-
men-Board of Public Welfare of Minneapolis ...... .......... 261 

Hospitalization-
Emergency case-Non-res ident .............. ......... .............. ........... 262 
Emergency operations-Reimbursements by county of 

settlement to county of residence ..... .. .............. ..... ........... .. 263 
Maternity cases ........................... .......... ..... ......... .................. ....... 264 
Medical care-Reimbursement by county of legal settle-

ment ..... ........ .... ............ .. ........ ............ .. .. ... ............ ... ...... ......... 265 
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Reimbursement-State has no authority to reimburse 
county for charges to patients treated.................. 266 

X-rays-Board and room of special nurses and profes-
s ional services of doctor ......... __ ........ __ ................... ........... .. 267 

Settlement 
Acquisition- Requis ite time-Tacking ............................ . 268 

ChiIdren-
Illegitimate child- Feebleminded mother ..................... __ ......... 233 
Minors-Same as parents ......................................................... _. 234 
Minors-Where mother is living apart from father .............. 235 
Orphan .............................................. 236 
Relief-Aid from foreign county ............................. __ ............... 237 
Remova l- From one county t o another......... 238 

Determination-
Absence from state ..... . 
A bsence- Tem porar y 

269 
270 

Employee on WPA project-Non-relief worker ............................ 271 

F amily res iding elsewhere ....... . 272 
F ederal Surplus Commodities-

Conditions of distr ibution ................ .. .......... ................. . 273 
Months during which same received-Determination of 

r es idence ... ......... .......... ........... ........................ 274 

Insane persons-Ability of discharged patient to acquire settle-
ment . 275 

Removal-
Person may not be r emoved from freehold- County may 

not separate husband and wife................ ......................... 276 
To places of settlement..... ................ .................... 277 
Time of application ......................... ................. 278 

SOLDIERS AN D SAILORS 

Civil Relief Act. 
E ligibility to run for office-Absent voters' law ..... . 

\Var Orphans- Aid to.. . .......................................... . 

STATE DEPAitTMENTS AND OFFICERS 

Administration 

175 
89 

176 

Fire departments-Aid t o .... . ................................ .. ....... ................ 279 

Appropr iations 

Annual-Balance on hand does not r evert to general fund ....... .. 280 

Boards 
Accounta ncy-E xamination fee-Re-examination ........................ 281 
Hairdressers-Manager- Operator-Legal age r equirement ... ... 282 
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Pharmacy-
Emmcnagogues can only be so ld under direction of r egis-

t ered pharmacist ........................................................ ___ .... 283 
Licensing of in state and municipal institutions ............... 284 
Prescriptions-Writ ing in ink-Typewriting. 285 

Employees 
Civil service-Political activity- What constitutes ............... ...... . 286 

Governor 
Appointment-Power to appoint s ame person to more than 

one office ................ . .. .. .............. .......... ...... 287 
Removal proceedings-School officers ............................ _...... 288 
Statutes-Approving acts passed during t he last three days of 

the legislative session ... . ........... __ .. .. ............. ........ 289 

Legis lature 
Filing for office-Six months residence 
Special primary- To fin vacancy 

Notary Public 
Requirements- Residence-Removal- Vacancy 

STATUTES 

CONST IT UT ION OF THE UN IT ED STATES Chli ll ter Section 
Artic le Seet ion Opinion IX I 

III I SI2 IX I 
IV 10 " IX I 
IV Amendment 307 IX I 

ACT OF CONGRESS 
IX I 
IX 9 

Publie Act 861. 76th Cong rClIlJ. X 3 
3rd ~eion 175 

UN IT ED STATES CODE ANNOTATED 
SPECIAL LAWS OF 

Title Section Subsection Opinion 32 

" 103 100 34. SPECIAL LAWS OF 

" 10< 13 34. 

" 107 356 '46 Ch,,"te l· Seetion 
15 6 10 328 I 73 
18 420 37 

" 151 90 LA WS OF 1878 

" 152 • 90 Chnlltc l· Section 
29 152 7 90 1 
29 160·a 90 I 

155 
CONSTIT UT ION OF MIN NESOTA 

A.·tic le Seetion Opinion LAWS OF 1885 
I • " ChllptC I· Sect ion 
I 18 213 145 

IV I 289 145 
IV • 121 
IV " 28' LAWS OF 1887 
IV 22 289 Chailler Section 
IV 25 75 85 
IV 36 79 
IV 35 127 SPECIA L LAWS OF 
VI , 312 Chlll>tc r Section 
VI • 312 27 

VII 2 73 
VII 2 8. LAWS OF 1889 
VII 3 " ChRpter Section 
VII 7 27 54' 
VII 71 
VII 7 88 SPECIAL LA WS OF 
IX I "9 Chapter Section 
IX 1 291 40 

1811 

1874 

1887 

1889 

75 
81 

290 

Opinion 

"9 
300 
3" 
326 
~27 
230 

2 

296 

Opinion 
212 

Opinion 
212 
327 

" 
Ollin ion 

"8 
225 

Opinion 

" 
Opinion ., 
Opinion •• 
Opinion 

87 
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LA W8 OF 111'1 LAWS OP U31 
Chapter Section Opinion Chapter Section Opinion 

882 .. " " 162 1.' 
SP ECIAL LA we OF 1891 21O • ... , 

Chapter Section Opinion 81. '88 " 118 '" ... 
LAWS OF 18.1 LAWS OF 1133 

Chapter Section Opinio n Ch.pler Section Opinion 
277 " " 107 

121 ... 
LAWS OF 1903 271 ... 

Chapter Section Opinion '" ISO 
I •• 107 . " ... 
8.2 171 ." "I • 59 ... 

EXTRA SESSION LA W8 1911·12 360 817 

'" ... Chapter Section Opinion 392 " 8 76 '"' SO. 
LAWS OF 1113 '0. m 

'" '02 
Chapter Section Opinion 

269 32' LAWS OF 1935 , .. 1 '27 Chapter Section OplnioD .. 180 
LAWS OF ttl7 72 1<. 29 

Chapter Section Opinion .. .. , .. 28. 118 ". ... '" 121 120 
m 219 ... 196 

197 2.7 
LAWS OF 1919 2O. .. 

Chapter Section Opinion 263 27 .. 170 261 87 
III • 271 322 
<0O 16 278 298 
<0O .. 278 "2 
.88 '" 278 ... 

278 .. 0 
LAWS OF 1121 278 ... 

Chapter Section Opinion 278 ... 
82S .. 129 278 . .. 
'" 79 ." 287 ... 61 ... 176 ... '" LAWS OF 1921 886 296 

Chapter Section Opinion .. 8 .0. 
11< .0. 
32' 67 EXTRA SESSION LA W8 1935-1' 
m 16 Chapter Section Opinion 

" 827 
LAWS OF 1925 .. ... 

Chapter Section Opinion .. 278 
171 827 72 ... 
276 82 , 72 '88 

'" 126 72 ... ... 122 .. 111 .. '" LAWS OF 1t27 .. . .. 
Chapter Section Opinion .. 5 (b) 261 12. 318 .. ..I 
'" 287 .. ... 
8.1 212 .. ... 
'" 16 

'" 16 LAWS OF 1137 
Chapter Section Opinion 

LAWS OF 1129 .0 2.7 
Chapter Section Opinion lOS 8 .. 818 168 180 

67 12' 283 67 
282 1 128 ... ... 
282 2 128 287 '" m 8 128 '" 806 
288 180 m 1" 
297 •• 801 .. 
882 16 SO, 28' 
8 •• 287 .. , 283 ... 87 .. , '" '" 298 .66 180 
m 2 .., 161 
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Chapter Section Opinion Chapter Section Opinion 
438 230 36' 82 ... 280 369 34 .., 16 38' 216 
.86 384 395 168 

398 236 
EXTRA SESSION LAWS OF 1937·38 398 237 
55 239 398 288 
88 302 398 252 
88 393 398 268 
89 260 398 270 
89 S" 398 271 

398 278 
LAWS OF 1939 3'8 27' 

Chapter S(!Ction Opinion 398 278 
402 162 

5 107 402 163 
62 70 402 165 
67 • 239 407 240 
GB 263 422 280 
GB 265 423 81' 71 43 424 19 ., 834 424 21 
91 335 426 145 
9! 336 m 146 

101 162 429 IG6 
101 166 43 1 Art. VII I 3) (6) 29 
101 107 431 Art. IV I 5) 185 
102 285 431 A rt. II ( 17) 280 
154 16 ' 431 27. 154 159 43! 280 161 316 4:n 281 198 285 436 260 195 281 440 90 196 238 44 0 92 
209 322 4 .10 10. 93 
223 50 440 , 95 
229 8" 440 1, 97 '42 191 440 11 10. 245 250 440 13 104 '46 107 441 286 
'48 164 443 99 
'48 166 443 100 
24' 167 443 101 2G9 23 443 10' 270 8 29 

'" 108 270 32 
283 808 

LAWS OF 1941 ". m 
'90 194 61 76 
300 147 21 3 177 
310 ' 41 228 110 
315 191 201 31 . 
315 240 284 814 
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TOWNS-See "Municipalities" 

UNEMPLOYMENT COMPENSATION- See "Labor" 

VILLAGES-See "Municipalities" 

W ATERS-S~e "Conservation" and "Municipalities" 

WELFARE-See "Social Welfare" 

WORDS AND PHRASES 
Boundary waters between Minnesota and Wisconsin............. ............... 23 
Church ......... ..................... .................... ........................................................ .. 68 
Domicile ....... ........... ................................. _..................... ................................ 262 
Employing units .. ................. _ ......... ............................................................ 100 
Filing duplicate originaL ................ ............................... .......... _ .. .... _ .. _ ....• 196 
Gue. t ....... ...... .............. .......... ...................................... _ ...... _ ...... _................... 9 
Gun case ................... ........ .......... ...... .... ....................... .... .............................. 6 
Gun taken apart...... .... .... .... ... .. ........... .......................................................... 6 
Hawkers .................................. ............ f • •• •••••••• • •• • ••••••••• _ •••• • •••••••••••••• • • •••• •••••••• 213 
Infamous crime ............... .......... ...... .. ...................................................... _... 208 
In transit ...... . .' ................................................. ................................................ 177 
Nearest traveled road ............................................... _................................. 66 
Net debt ....... ........ ........... ................... ............................................................. 141 
Net income ....................... ........................... ...... ...................... ...................... 261 
Public utility .................................................................................................. 222 
Residence ........................................................... _ ...................... ..................... 262 
Settlement ............................... .................................... _ ......... , ... .................. _ 268 
Solicitors ...... ................................................... ...................... .................... _ ... 214 
Weekly benefit amount........... .... ............ ....... ................................................ 98 

WORKMEN'S COMPENSATION- See "Labor" 


