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ATTORNEYS GENERAL OF MINNESOTA

TERRITORIAL

Lorenso A. Babcock........ N S pes— N June 1, 1849, to May 15, 1853
Lafayette Emmett......... ... ... May 15, 1853, to May 24, 1858

STATE
Charles S.Berry............ooooooovieiieieeee.....May 24, 1858, to Jan. 2, 1860
Gordon: B, Bole....... i ainiiesi _..Jan, 4, 1860, to Jan. 8, 1866
William Colville..... ..o Jan. 8, 1866, to Jan, 10, 1868
| O T U Jan. 10, 1868, to Jan. 8, 1874
George P. Wilson.......... el Bt e Jan. 9, 1874, to Jan. 10, 1880
Charles M. Start......_. .....Jan. 10, 1880, to Mar. 11, 1881
Wi HANM. ..o cnrssmmsensassmemsorsonssssssmsiens sasmessonses Mar. 11, 1881, to Jan. 5, 1887
MofeR B CIRPD .o sansmnsnsiaunsm Jan. b, 1887, to Jan. 2, 1893
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Lyndon A. Smith..... e Jan, 1, 1912, to Mar. b, 1918
Clifford L. Hilton...... ...Mar. 8, 1918, to Dec. 30, 1927
Albert Fuller Pratt.. .. .. eeveeereeeeneeeed @, 1, 1928, to Jan. 28, 1928
G. A. Youngquist.. ... Feb, 2 1928, to Nov. 19, 1929
Henry N: Banson.. ... i acwansmimmmiamicsnis .Nov. 20, 1929, to Jan. 3, 1933
Harry H. Peterson. ... ... . ....Jan. 3, 1933, to Dec. 15, 1936
William S. Ervin. . Deec. 15, 1936, to Jan. 1, 1939
J. A, A, Burnquist........... == S Jan. 1, 1939, to
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DOCKET

4316

4607
4731

4950

021 |

5339

5362

5634

UNITED STATES AND MINNESOTA SUPREME COURTS

CASE
Illinois Central Ry. Co.....cooveenee

Natl. Tea Co..................

Duluth, Missabe & Northern Ry. Co.
and four other cases

- Fra

ACTION
.. Gross Earnings Tax..........

DECISION

Chain Store Tax.........cceee

294 230
311 U. 8. 719

3

Tax

Wm. B. Geery

Pillsbury Academy

Pearson v. Pearson

856 Law ed. 346

292 4 401, 407, 411

307 U. S. 648

83 Law ed. 778

282 - 673

283 + 614

308 U. S. 506, 634

84 Law ed. 65, 101
727

Income TaX.........ccomnsurrens

Psy

Lenihan v. Tri-State Telephone Co.....

U. 8. v. Appalachian Electric Power
Co. (42 States joined in opposinz

the appeal of the U. 8

283 +
h thie Personality 309 U. S. 270
84 Law ed. 477
287 -+ 29’7
.. 311 U. S.
85 Llw ed 230 394

293
295 :I: 511
U. 8. Jurisdietion, Navi-
gable Waters . .......... . 309 U. 8. 270
85 Law ed. 201

Rates ...



SUPREME COURT MINNESOTA

DOCKET CASE ACTION DECISION
4125  Tri-State Tel. Co... 294

4395 Herman Fechner ..
5060 Soo St, Marie Ry. Co..
5069 John M. Hughes..... . .

: Guardianship

194

5088 Colberg v. Optometry Board........ -... Injunction ... 305
5113 First & Am. Natl. Bk., Duluth, Wm.
J. Conan Estate..........cccorurverneccvennn -. Construction of Trust. . 293 595
5168 Duluth Bd. of Education v. State
Board . nnirsannsaininsmisis Income Tax Funds Dis-
tribution ...

.. Chain Store Tax .
0ld Age Assistance
.. Weighing Fees...
Delinquent Tax Lnndn
Tax Abatement..

5172 C. Thomas Stores Sales System.
5188 Edward H. Seidel.
5213 Hanna Coal Co..
65214  Aitkin Land Co..
5221 Calhoun Beach Holding Co.

5223 Optometry Bd. v. Goodman Injunction ......
5231 Inland Coal Co... Weighing Fees 611
5243 Johnson v. State Benuty Bd. L. 1927, C. 816 m

5205 Lake Elysian ... Water Levels. ...
5303 Schmitz v. State Medical Bd.. Suspension of License......
5307 N. W. Airlines Income Tax........
5311 Dunlop v. Warden of State Prison.... Habeas Corpus. ...

5331 Reed v. Oil Inspector . Soldiers Preference...
5332 Rasmussen v. Hennepin Co. 0ld Age Assistance...

= o o S

5336 Kane v. Civil Service..... Soldiers Preference . 294 647

5349 Bull v. State Auditor. L. 89, Ch. 446....... 286 311

5350 Dougherty v. Ind. Com.. Change of Venue . . 287 601

5355 Freeman v. Liquor Cont Liquor Sign..... . 287 238

5360 Mesaba Cliffs Mining Co. Occupation Writ Dinchnrxpd
5368 Kunz v. Civil Service. Mandamus 293

Certiorari
... Injunction
d. L. 1929, Ch. 4382........ ... 292
. Mortgage Moratorium .. 288
L. 39, Ch. 431.. 296
 Unemployment Compen-

%
sation - 26 ;l_—l’; 802

5396 Dale v. Shaw Motor Co..
5397 Order of Eagles v. Medi
5398 Johnson v. Employes Retiremen
5401 Shumaker v. Hoover... ...

5436 E. Ray Cory

5437 Seiz v. Citiuns Tee C©

5440 Goff v. O'Neil
54556  Fredricks v. State.
5461 Berland Shoe Co. v.
5462 Village of Leetonia
5470 Dimke v. Finke..
5480 Railway Exm-ess Motor Vehicle Taxes
5606 Goar v. Civil Service... ... Mandamus ...
5606 Hancock Mutual Life Inaumnce o... Declaratory Judgment . 295 - 409
5619 In re Ottilie Hess Eata Inheritance Taxes. o

5628 Ed. Emst .....ccccinciiicnnenns ... Sale Used Cars
5520 Wm. O'Neil Arbitration ..
5536 T. J. Arneson Gasoline Tax..
5540 Byard v. Tax Commission.... .. Certiorari
6568 Mesaba Cliffs Mining Co. Certiorari, Mining Cases 295 652
5677 Laurel L. Eldred .. Unemployment Compen-

sation ... ... 2056 412
296 30

... Quo Warranto
OAA Lien Law..

5689 Guy WAL, ..o enen Election ...
5594 Roek Iolnnd Motor Transit Company L. 1933, Ch. 170..
5699 Chicago & N. WhR " Closing Station..

5602 189
5604 0906
5608 .. Civil Service — mtion

7%
5624

... Quo Warranto
5338 Railway Express Co... v
5421 H. H. Irvine <
4482 C. M. & St. P Ry. Co..................... Omitted Gross Earnings. Affirmed
Legal Staff of State Highway Department
prepared briefs and presented arguments.

Westerson Laws 1939, Ch. 420 .. ... ... 201 4 900

A, F. AuSman.......cooeroonmorecrernae Revocation Drivers
Li 292 421
Jos, Gildea ...........oeecceeucennee..... Workmen’s Compensation 293 598
May et al. Awards—DupHcity .......... 285 834
Elsie Appleton ...... Di 1 of Pmceedtngn 294 418

A. N. Underhill . Laws 1937, Ch, 480............ 294 - 643
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DOCKET CASE
736A Rose v. Elias

CRIMINAL CASES

ACTION DECISION
. 286 + 475

738A Nathan Saporen
T89A Lester Getti

s 285 898
... 285 633

743A Arthur L. Hok

Traffic Violation.
Embezzl t Remanded

744A Raymond Rivers

746A John Winkels ....
T47TA Arthur Dimler

.. Sale of Mortgaged Prop-

761A Frank E. Hofacr
762A Kenneth Palmer
763A Albert Eggermont
764A Dr. Geo. F. Lemke...
76TA Gerrit Jansen

... Manslaughter .....

768A Clinton Elijah ......oooeveeerrrrrrsecsenresnerens

False Representation.
Carnal Knowledge.

T60A Ray Mitchell
T61A . Comer

Disorderly Conduect.
Refreshment License........ 200 434

T66A Msx Yurkiewic: alias Max York reeeee SWindling
766A Nels W. Elsberg.....ccoooonuncnercssnnenns

76TA Loren Allen

... Paying False Claims.

768A Haven

2 918
Auditing False Claim: Dirl;feids;ed (Appellant

Manslaughter 202 -4 107

Larson
760A Benj. Friedman & William Cohen

770A Oliver McClain
T71A John MecGunn ..
772A Louis V. Gottwa

. Appeal Abnmioned

. 292
. Grand Larceny... . 204 208
Obtaining Signa

False Pretense . .o 206 67

7756A R. J. C. Brown

Manslaughter .. 296 682

8. M. Stern
779A Wallace C. Brattrud...........

Habitual Crimi 297 + 321
i) ~ T 297 4+ 713

................... Wilful Neglect of Official

UNITED STATES DISTRICT COURT

DOCKET CASE

65071 Great Atl. & Pacific Tea Co.
6244 U. 8. vs. Clearwater Co.... o
5264 St. Cloud Brew. Co., Bsnkrupt .. Tax Claim..........

ACTION DECISION
................. Unfair Trade Practices...Law Invalid
Condemnation .. Awards Increased

... Disallowed

5309 Lewis Lake Cooperative Cheese Assn.,

Bankrupt Claim ...cvviciniinnnnnines e Claim filed
:ﬁ,} Reese Motor Sales.........o.ooo - Resale—Used Cars.......... Dismissed—See 207 -+ 24
5462 Holman D. Pettibone v. Cook County,
Minn. Refund of Taxes................ Jndz:lent ]!:lr gdsendnnt
—Appea Cir-
cuit Court, May 1941
Calendar

5627 TU. S. v. Minn

6668 Col. B. F. Ristine.

Highway No. 61, Grand
Portage ...
Gas Tax

118 Fed. 2nd 770
Dismissed

U. 8. Circuit Court,
May 1941 Calendar
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DISTRICT COURT CIVIL CASES

DOCKET CASE ACTION DECISION
5171 Albert C. Kavli... - Forfeited Tax Land... Writ quashed
6189 Magnus W Brown v. Dakota County Old Age Assistance. Motion denied
6210 Madson v. Tax Commission................ Refund of Taxes.. Pl;intiﬂilo take nothing
y action
5220 T. E. McAllister..........c.ceeerrererreme weeeeme INcome Tax Lien...... . Paid
65226 First National ,Bank o( St. Pau ~ Abandoned Bank Deposits Dismissed
5246 West Publishing Co. .. Refund of Income Tax.... Settled
5248 Wm. W. Maghan......... . ... Denied
5260 Louis Plepler v. State Printer. " Dismissed
ngé Russell-Miller Milling Co. . Refund Income Taxes.. .. Judgment
b
to
5264 | Daniel F. Bull v. Minn. Tax Commis-
EE:‘I sion and seven other cases .............. Income Taxes.................... Dismissed
5272
5273 Dan’l F. and Bess Bull cosnrssmsin s Dismissed
5278 Wm. Doering v. Sherburne C .Old Age Assistance........ Afii
5281 W. 8. & C. A. Gish. :
5284 John Good v. Elsberg.
Settled
52856 J. M. O'Connell v. Elsberg.... - $10,345.80 Collected
5287 John P. Good v. Elsberg. . Dismissed
5288 Sloane v. Phil Bundby...... = Bldn— Game Warden Out-
.................................... Dismissed
5289 Archie D. Beidleman v. Elsberg...... . In_sumnce Premiums........ Dismissed
5290 Wm. R. Thomas v. Elsberg................ Highway Contracts.......... $131,000.00 verdict for
State
5202 John Teras Estate.. ... Proof of Heirship. ... Petition filed
5296 John Conery .. .Old Age Assistance ... Dismissed
5297 Simon & Jessie "Robyn... . Old Age Assistance Affirmed
5299  A.J. Rockne v. Herman Aufderheide For an Accounting ... ... Disbursement of funds
‘ authorized
5302 Kontz v. Bolinger. ... Mechanies' Lien... ... Dismissed
5204 Seaboard Surety v. McCusick . . Timber Permit . Demurrer Filed
5306 Seaboard Surety v. Syver Hanson..... Timber Permit . Demurrer Filed
5306 Healy-Ruff Co. v. Insurance Col
missioner .. Certiorari . Denied
5308 Robt. G. Fly  Soldiers’ Prefe Dismissed
5310 Harmsen v. U - Habeas Corpus Dismissed
6312 U.S8.F. & G. Co . Roy Strader's B $3,772 Collected
5313 OTh-!ha Ry.—Re -R i :
D . . R, Crossing.. Order Ov
5314 Rhodes v. Conservation Commission.. Soldiers’ Writ Q?":;':]ld
ggé'{ ﬁlrke-fi'l\l?j:t 2 = Judgment on Stipulation
onarel roleum . 2, 131 64
5324 Beall v. Lawton X el
5326 Bertha Ohon Aid—Dependent Children Aﬂ!rmed
5328 Theo. Tu Rough Fish Contract........ Dismissed
5820 Nat. Bat. Broadeasting Co.... .. Income Tax Refund . Judgment Satisfied
g:gg Alvert V.KBi:creury of State. gotor Vehilglem’l‘itle. .. Plates Delivered
Good v. e amages—Ra .. No C
5385 Henry Whetst Old Age Assistance.. Sy O e
5387 Bhnche Englund Aid—Dependent Children Dismlssed
65388 Railway Express Agency... ... Gross Earnings.............. - Demurrer Sustained
6840 Fleischmann Malting Co. . Workmen’s Compensation $800 Collected
6341 [Estate of Peter Classen.. . Claim for Maintenanee . Affirmed
5342 Carl L, .. Gas Tax. .
5343 Lizzie Ahrens and Van H.-vermeat. Guardianship
5344 G. Palmer Jaffray... I
5346 Dr. McQuiggan v. Dr. Gish.... i
5346 Glieden v. Neumnnn and Grendahl...
5348 Hofum v. A _ Partition .
5360 Daugherty v. Industrial Com.. "~ Soldiers’ Preferen
5363 State Farm Mutual Auto Inms.. L. 1933, Ch. 286
5364 Majestic Mutual Life Asso L. 1938, Ch. 241...
6367 Minter v. Tax & Civil Service Cfam—s ia
oldiers’ Preference......... Dismissed
5368 Un{ﬁnwl..ocql No. 564 v. Labor Con- Injunetion .................... Denied
ciliator
6360 Fred M. Shogren..........iicernnnen. Soldiers’ Preference.......... Writ Quashed
6362 Chas. Bank Soldiers’ Preference. . udms;lnt for Petitioner
5368 Nat'l Drug v. Mass chding Co ...... Contract ..... .. $2,600 Collected
6364 Shima v. Keller Drug... sissieeee INjunetion ... - Deni
6370 Gus. A, P Inspection Fees Default Judgment
5871 Jos. Conyace Mandamus .......... Dismissed
6372 White Bur lee Ind. Sch. Dist......... Tax Abatement.. e Dismissed
5374 Esaac Hoff Maintenance .. $800 Collected




12

DISTRICT COURT CIVIL CASES—Continued

DOCKET CASE ACTION DECISION
58768 Dan FiInn ..ccocmmmimisamiesnsrie L. 1989, Ch. 387 Deed Executed
5380 Annie G. Pooch Certiorari Disr
5381 MecAllister v. Tri-State Tel................. Rate Case .. Dismissed
5383 Morris Fisheries, '“l‘ Garnish t - Dismissed
5387 Clarence Br Failure to Carry Com-
pensation Insurance..... Awaiting Trial
5388 Thomas Mattison ... Old Age Assistance. .. Order Void
5389  Thorne Qil Co Inspection Fees - Judm'nent. Entered
5300 Simo v. Christ Mandamus d-—See 294 | 647
5392 Kenneth Arneson . -. Funds Held by Board........ Payments Made
5399 Butler Bros. . .. Judgment Entered
5400 Myrtle Cofield Demurrer Filed
5403 Sadie N. 8. Sh Set for April, 1941
5404 Gopher Loan Co. Dismissed
5406 Utility Loan Co Dismissed
408 many Feminata Dismissed See 204 + 647
5408 Village of Manhattan Beach .. Organization Void
5409 C. A. Nachbar & Co... <veeee Dismissed
5410 Johnson Drake & Piper.. = -. Paid in Full
5411 Berkman v. County of Ro . Dismissed
5412 Iverson v. Hennepin County. 5 i s Order Filed
5414 C. M. St. P. & Pac. Ry. Co.. .. Omitted Gross Earnings.. $10,016.62 Collected
5416 Standard Accident Ins. Co..... = : A - $927.64 Collected
5417 Jas. Gian Damages .. .. il
5418 Lake Region Oil Co..oomivnecicee Inspection Fee.
5419 West Pub. Co. Income Tax Refun
g:gg Weat Pub. Coviici i Income Tax Refund....... Settled
5428 } Irvine v. Tax Com. ... ... Income Tax Refund.... .. Awaiting Sup. Court De-
5424 cision—Case No. 5421
:::: Engberg v. Nelson et al. Conspiracy—Highway
Contraets ............ . Dismissed
5428 Clarence E. Kent v. Eldon Rowe........ Soldiers’ Preference.. . Dismissed—See 294 + 647
5429 Chesapeake Brands, Inec. Certiorari .......... Dismissed
65433 Town of Kragero......... . Flooding Highway. . Abandoned
5434 Irene Henz Guardianship.... ..... Restoration ...... Denied
5441 Emil Kroll Estate. Maintenance . §408.19 Collected
5443 Booth Cold Storage... Food Destroyed
5444 Colleen Chartrow . Denied
5446 John E. Peterson v. Retirement Ass'n Mandamus . . Writ Discharged
5448 Whitemore v. Retirement Board Mandamus . . Refund Granted
5449 Hamm Brewing Co................. . Income Tax. . Answer Filed
5460 O'Donnell v. Civil Service . Certiorari . . Affirmed
5451 Wilberg v. Civil Servic . Certiorari . Affirmed
5468 Johnson Printing Co.... - Mandamus . Judgment for Relator
5454 U. S. Packinghouse Workers. Labor Strike. . Judgment for Plaintiff
54566 Hartz Stores ... Chain Store Tax. . Law Held Valid—297 4 9
5467 Western Auto Supply Co .... Chain Store Tax. . Law Held Valid—297 + 9
5458  Walter Nelson Equip t Rental. ... Settled
g:gg Nelson, Mullen & Nelson.........ccccoceeeeee Equipment Rental........ Settled
5463 McAllister v. Civil Service (2
Actions) Certiorari
Mandamus ..........ccocreeee Settled
5464 Whitmore v. Civil Service Board (2
Actions) Certiorari
Mandamus ... - Settled
5466 Bard v. Civil Service (2 Actions)...... Certiorari
Mandamus ... . Settled
5467 Red Owl Stores, Inc... Chain Store T Law Held Valid—297 4 9
5468 Montgomery Ward & . Chain Store Ta . Law Held Valid—297 + 9
5469 Wm. J. Dooley............... ... Mandamus . . Relator Entitled to Writ
5472 Minn. State Prison al
R Fund ... recsreressseseeees TBX  Refund . Claim Filed
5474 Louis Plepter Mandamus ..... Dismissed
5477 Walter W, Magee. Highway Con 32.999.64 Collected
6478 E. A. Young Hizhway Contract.......... .. Settled
5479 Jas, Silverman ... Workmen's Compensa jon Judgment Entered
5481 East Side Liquor Stores, Inc. Certiorari ... .. Dismi;
65483 Floyd v. Civil Service Certiorari Affirmed
6484 David Park Co ... License Plates.. ... Writ Quashed
5486  Albert Hokkanon v. Game Wardens.. Pending Settlement
5486 2 a Set for 4-14-41
6487 0. H. Brandemoen . Land Rental... .... Dismissed
65488 Oscar Rosemoen Land Rental Dismissed
5489 Hans K. Sandbo... ... Land Rental... .. Pending Settlement




DISTRICT COURT CIVIL CASES—Continued

DOCKET CASE ACTION DECISION
5491 George T. Nathe. Liquor Li Dismissed
5493 Louise Blake A.D. O Dismissed

Settled

. 5% Gross Earnings Tax.. Set for April, 1941
.. Omitted Gross l-.nrmnts.. Set for April, 1941
- Automobile Tax

5496 Wolff v. University..........
5497 Northern Pacific Ry. Co.
5498 Minn. & International Ry. Co.
5499 S. L. Moore et al...

55600 Otto Glldemister et al -G

5501 G. N. Ry. C

5502  Alice Drechsl 1 Tax =

5504 Geo. Hormel Co. I Tax Dismissed
5607 Archer-Daniels Midland Co 1 Dismissed
5508 Kalman & Co Income Tax.. =

5509 St. Paul Union Depot Co..................... Income Tax..

5510 C. Thomas Stores Income Tax
5611 Cold Spring Brewing Co. .o Income Tax

5612 Arthur A. Fider.............. --— Maintenance - $100 Collected

55613 W, H. Bruen Maintenance Judgment Entered
5614 Edward E. Bersing...........cccecocevnreveeee.. Muintenance .. - Judgment Entered
5616 Cyrus C. Howe. Old Age Assistance.. - Referee Appointed
6516 Northland Life Insurance Co............. Dissolution . Dissolved

6617 Roscoe F. Ferguson Mandamus . - Judgment for Relator
5618 F. Peltier v. Heinen Da False Arrest. Dismissed

5520 Wayne E. Koivistov. e L 1939, Ch. 403... . Dismissed

5621 C. L. Nelson Equi nt Rental . Awaiting Settlement

Equ:pment Rental

5522 P. C. Roth

5623 R. L. Mudxa v. Cl\rll Service.
5524 Louis O'C
6626 John F. Noble v. Motor Vehtcle'

Registrar Demurrer Sustained

5526 G. N. Ry. Income Tax. Answer Filed
5532 C. D. Delaney. Inspection Fe $50.48 Collected
55687 Ranghild Pederson ...............Old Age Assi L, Reversed
5589  Collins 0Oil Co, Qil Inspection Fee. .s419 87 Collected
5541 Harry J. Bilson Income Tax on Bu

and Loan Assomatlon Writ Quashed
5542 Triplex Corp. of America...........c...... Injunction ... <eeeeee Submiitted
5543 Leo Shapiro Lease D:smissed
5546  Chel Corp. Franchise Tax..
5648 Joyce and Phillip Arneson.. ... Adoption ..........

- Settled for $2,500.00
. Annexation Void

-... Denied
. April, 1941 Calendar
... Stricken

5649 Wm. H. Ziegler.. . Equipment Ren
6661  Village of Cooley.. apiae Quo Warranto
5666 Amalgamated Assn. of Steel & T .
Workers Inmnetion s
6666 Minn, Federal Savings & Loan.
5557 Mabel Connell ........
5559 Optometry Board v. Morris “Credit
Jewelers Injunection
5562 Charles J. Robinson et al. .... Inheritance Taxes
5566 North Star Insurance Co... ... Dissolution ...

. Injunction ..

-- Granted
Judgment Entered
- Dissolved

5566 Eugene Debs Carstater. Certiorari . Reinstated
56567 Oliver A. Leverson........c..... i Damages ... ... Demurrer Served
6571 Robert & Nellie Smith O A A Order for Judgment
5578 Wm. W. Saari.......coicccsccsssee.. MAndamus ... .. Writ Quashed
55674 Eva Basch Estate Maintenance $800 Collected
5576 Patricia Ann Anderson............ Adoption <. Deni
5578 Otto Brewery Co., Bankrupt Liquor Tax Claim Filed
5579  Eliz. Puchleitner v. State polnny for
Epileptics D Verdiet for Defendant
5580 Adam Miller 0AA Dr{!rexi'd of State Agency
o
5581 Evert Top 0OAA April, 1941 Calendar
6583 J. Maley Mandamus ..... e Dismissed
6584 B. Mitchell Estate..................cccccoe..r.. Maintenance . eeeeee $290.33 Collected
65856 Niels Thorpe Maintenance Jud, t Docketed
6686 George E. I Mandamus — Writ of
Election toFill Vacancy No Cause of Action
65588 Avis I. Merry. Partition ...........c..cceeee.. Dismissed
5590 Ira Severance OAA Affirmed
5591 Kyte Securities Co & Franchise Tax Uncollectible
5593 Milton TIrUwe ... Suppart of Ch:ld ................ Moueyrt To Be Paid Into

5596 Kenneth & Wanda Fortman..
5596 Julia Needham

... L. 1939, Ch. 386...........
ADC. .

6697 Jennie Fairbanks ADC
5538 Leonard A. Schiff. Mandamus ................... Dismissed
So07} Liquid Carbonic Corp................ Franchise Tax Refund... Settied

5606 Cas. Mutual Ins. Co......................c..c..ooo. Gross Premiums Tax........ April, 1941 Calendar
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DISTRICT COURT CIVIL CASES—Continued

DOCKET CASE ACTION DECISION

5606 Virginia Bigel I Tax Refund......... Awaiting Outcome 5421
5607 Bach Transfer & Stor. Co............... R Dismissed

6609 Emil Hautajarvi v. James Niles. Damages ...........

6610 Morris Berger ... ... Maintenance

5611 Michael Koorey .viciiicne ... Aid to Blind........ ta

6618 Electrolux, Inc. .ccorereenn ... Income Tax Refund......... April, 1941 Calendar

6614 Theo. Hamm Brew. Co

... Income Tax Refund........ .. Answer Filed
6616 Henry Holst 0 AA rmed
5616 John H. Shoberg et al Maint Judgment Entered
5617 Thornton Bros. Co............ ... Arbitration ................. Awaiting Decision
5618  Village 0f North POle.... o Quo Warranto — Village

Incorporation .............. Writ Issued
5620 Coolerator Co. I Tax Refund........ Pending Settlement
5621 Gluek Brewing Co. I Tax Refund.......... Settled
6622 Theo. Hamm Brewing Co... Ineome Tax Refund.......... April, 1941 Calendar
5623 J. H. and Janc G. Phelps.... = nce $200 Collected

56256 [Edgar S. Young.

Demurrer Sustained
5626 Tri-State Telephone Co.

Appearance in Behalf of

State Filed
5627 ‘Thiel Truck Service.... reesererenseeee PUblic Conveyance............ Affirmed
NOTE: Cases listed in 1938 report as d Law Held Unconstitu-
ing In re Laws 1933, Ch. 215 .. Chain Store Tax................ tional
84 Law ed. 571
286 880
294

Laws Ex. 8. 1987. Ch. 93

e Chain Store Tax... .. Law Held Va"d—ﬂﬂ? 49
Laws 1933, Ch. 406.............

Franchise Tax............ Law Held Unconstitu-

tional
85 Law ed. 346
292 + 401, 407, 411
Mason’s Supp. 1988, Sec. 4764........... Track Clearance................ Encroachment Held of a
Transitory Cl
286 - 808
DISTRICT COURT CRIMINAL CASES
DOCKET CASE ACTION DECISION
748A. Fred Bukowski .....coooeeeoeceeeeecreeee > Blnk Robbery..........cccceuee. Dismissed
749A Rodney R. Hagglund Not Guilty
T66A Oscar G. Nickish ann 1927, See. 5692.. Acquitted
762A H. A. Galpin Libel Pled Guilty
764A Philip Crea Murder Guilty
773A Axel H. Hallgren Murder Pled Guilty
T7TA Johm T. Lyell.........cocmersrrmssiassecen L A —— e Guilty
780A George Wallace and Franklin Woif... Extortlon sl Pled Guilty
PROBATE COURT
DOCKET CASE ACTION DECISION
5082 Harold, Viola & Olga Hopp....eeeeeee Gulrdllnlhlp S rmed
5291 John Cornelius Estate........cccoccerereeee. Maintenance .....oeecccvesnees 81 440 Allowed
5316 John McKinnon Estate Escheat Final Decree Vacated
5286 Guy E. Clutter.....vicececeeecsereene.. Maintenance ................... $307.67 Collected
58656 Leonard Pikkarainen ................ eee. Guardianship
5869 Emma K., Robert & Elunnr Cermak Guardianship
5378  Ellsworth H. Se0tt......oomricooreee Guardianship i
5379 Fred Krolop Restoration ...
65386 Vivian T. Cl Restoration .........ccccoeueeeo. Denied
5391 Anna Mary Graml Guardianship ...
5398 [Edw. Bruederly Estate. Maintenance ........ $1,600 Collected
5396 Julene Bechstrom Restoration Dismissed
6418 [Eva and Barbara Marazzo.................... Restoration ..................... Settled
5426 Rose Vossen Restoration ...... ... Denied
5432 Wm. Chas. Hill Guardianship ... <emeee Discharged
65486  Lillian Ollela Restoration ...

6478 Mildred Karon rcssrasnssmmessssssssseses VOB LOTREION

6482 Rosella Collins .....ccuce.ee.. . Restoration ...

5400 Mabel E. Bailey Estate. Claim

5584 Melio MATBZZO .....oooecemmrrerssrmessmnnnense REStOTALION

6636 El A. Ackiund Guardlanship .................... Denied
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PROBATE COURT—Continued

DOCKET CASE ACTION DECISION

John H. Koubele. Restoration ... Settled
Petition Filed

5668 Julia Hines
65660 Geraldine Joercks .. . Briefs Filed
6664 August Larson ... . Dismissed
6660  Viola Stein Restoration ..... . Dismissed
6670 Mary E. Schmidt, Deceased................ Probating Estate Trustee Appointed
5672 Mary Lkashna ... ... Restoration ..... . Denied
5682 Lillie George Fay. ... Restoration . — ) .1 - |
5602 Max Weisherg . ... Restoration ......ccoverveenerene Denied
5619 Vernon Hoppner ... ... Psychopathic Personality Committed
STATE DEPARTMENTS
GOVERNOR

58316 Thomas O'Laughlin v. Minn. Athletic

Com. Malfeasance in Office........ Dismissed

INDUSTRIAL COMMISSION
5376  Albert Johnson v. Interstate Iron Co. Compensation .. <o Denied
6394 Roland Quinn Claim Disallowed
6415  Oscar Hjelti Claim Dismissed
6476 Geo. E. Sudeith.......oeicrcriiinninnnans Claim ... e Affirmed
5186 Irene R. Arland Claim ... ... Afirmed
5298 Gr!swold S:gnal Co. and Standard
ident Ins. Co. Claim Dismissed

6318 l"ﬂnk Kopacka Claim Dismissed
5319 Stanley Gallant v. Aetna Cas. & Sur.

Co., State Treasurer. Claim Allowed
5347 Wm. J. Allen Claim .............cccommrererrernn. Dismissed
6361 Thos. E. Strizich, behalf of Marija

Zajec Claim ........... cocevsresnccnnnne Allowed

TAX COMMISSIONER

5286 Hall-Sellers, Agnew-Alworth, Webb,

Susquehanna and Virginia Iron

Mines Income Tax.

5373 Minn. anou & Western Ry. Co..... Tax Refund. . Allowed
5382 N. P. Ry. Co. and Minn. & Intern'l

Ry. Co Abat t Cancelled

UNEMPLOYMENT COMPENSATION DIVISION

5446 W.F. McNabb, Mary Young Schiller,

John Landy. Com; tion Claim........ Denfed

STATE HIGHWAY DEPARTMENT

Condemnation Proceedings 266
Appeals to District Court from awards:

Jury trial 71

Settled .. 163

Dismissed 148

Pending 184 B66

Workmen's C
Con‘ractors Arbitration suits

tion cases. 20

8
Leglilative Claim sulits. 50
Supreme Court (listed under Supreme Court actions) 8




TABLE NO. |
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1938, 1939, 1940

IN DISTRICT COURT

COUNTY AND COUNTY ATTORNEY Pleaded Guilty Found Guilty Acquittals Dismissals

1938 | 1939 | 1940 | 1938 | 1939 [ 1940 | 1938 | 1939 | 1940 | 1938 | 1039 | 1940
Atkin—John T. Galarneault. ......oovereccruirrrereerrnrnroess 16 20 16 4 1 1 3 2 2 5 13 20
Anoka—Leeds H. Cutter—Edw. J. Walsh....................... 33 6 | e T e | T T | S 9 2 1
Becker—H. N. Jenson—Carl G. Buek..........co000eiennancenns 11 18 21 18 2 1 BN [, 4 1 1
Beltrami—Clarence R. Bmith........ccoveieeiiiinniiscianncnes 43 28 36 9 6 1 1 1 2 8 2 8
Benton—1J. Arthur Bensen. ......cevveeeevrossnssosersonnsansss 19 22 13 3 2 2 1 | (—— 8 4 5
Bik BEo00—C, J: BBORON ... o0cois0n 6000w s a0 v o s Ao ke 5 ¢ 9 . 4l EOE—p, | PO L | nconiosizel sisenmi o 1 4 1 1
Blus Earth—Milton D. MaBOD .« ieiesssumonessssssnesasssias b 43 | B |ossnsalpomsmelinamem|wsmsmad ] Lol T asssss
Brown—T. O. Streissguth. ... ..icovinsevvrriiisnnsanseensnnsenes 45 43 1
Carlton—Rudolph Rautio—Arthur R. Llebarman ....... A 22 21 2
Carver—John J. Fahey—A, E. Haering. . 23 21 B0 & X heawaslisvessliraeitheesia]l B lvesrei]ceees
Cass—Edward L. Rogers. 13 13 4
Chippewa—C. A. Rolloff. . 18 7 3
Chisago—Carl W. Gusr.a[snn 6 14| 141 8 )eeevse|essnnefonsanefoncnnclovesss] 2] 3 leveres
Clay—James A. Garrity. . 38 39 3
Clearwater—O. E. Lewis. .. . 10 0L | 2 leesens] X leswspelanenen]  E loossaslisssean] Ok leseaes
Cook—J. Henry Elinsen— : 7 41 Fhovapsl F| B |iecislesaxssleessn]l 0 B 1 livsass
Cottonwood—M. F. Juhnke............... 6 12 1
Crow Wing—Franklin E, Ebner...,........ 38 82 4
Dakota—Harold E. Stasaen—Dav:d L. Grannis, Jr. 36 26 10
Dodge—Kenneth A, Myster......... .0 c0censsssssssesnnnncscs T 22| 414 XN Dhmsssslaaiesslmarsssbsanniliwisan lssivas s aes
Douglas—Kenneth H. ell—C Fred HansoN. ... .cvoeeeecivensnss 24 - O I 8 SRR (ISR | (AR ERT) [E ! ) et i K (] e
Faribault—H. C. LINAGTON. 11/ 0v 50415 00650000000 e85 800 ainn o0 23 47 4
Fillmore—Clarence T, Perking. . .........oveueuiriurrensnsseresss 15 - A S 0 R L R Gl (i St 1 T O S S (N T PR A——
Freeborn—Elmer R. Peterson—Joseph R. Gunderson.,........... 39 58 2
Goodbat—=NHAN T, HOME. oo oot mmms iwseimm oA m s s o 20 18 2
L A A T e I S R SN, 6 4 1
Aennepin—Ed. T BOR 1064 s o sn o weidts itas yosh sl sias oialp o sisiois 451 396 25
Bontoti— L Lo TOSTROBL: . o sivi v vr vies i sn s sam s s sopon s s 6 15 2
Hubbard—Chas. L. ClaTk. .. .c000s0vansnsssncannsnssonnsesrsas 9 14 3
Isanti—Harold L. Westin,.....ccocverervesosssosnsosonsassnnes 9 12 1
Itasca—John J. Benton—Ben Grussendorf............cc000ennn.. 23 18 2
Jackson—Warren P. Adams—L. A, Paulsrude, . .................. 14 15 1
Kanabee—Geo. L, A;{gstmn-—ﬂ Alfred Halgren. ... ............. T 3 2
Eandiyohi—Roy A. Hendrickson.,....cccovverivnrrarsninsosses 2 1 Bl Llocoome]umnsesfonsonn]cemoss fammeme fosmaen], T Jeeaes
Flttaog—Lynnn A, BRK. .o oo waesimsmmeesmieios s s 26 17 2
Kovchiohing—~J. . J. Hadlar. . oveeie vy s ssmen s s asss 16 8 8
Lac qui Parle—R. M. Saltness—H. W. Swenson.................. 3 13 3
ke —E ottt TOMO. o us cviain e i b5 qivo w0 e S 9 41 BB lbaceabiescadiand T levsvlvesad  Pheasadosies

91



Lake of the Woods—Wheelock B. Sherwood . . . ..................
8 Busir—=0George T HRVOL. . veiw e s ienmnies
Lincoln—B. M. HelnBen. ... s sosaiesdass s s
Lvone—C. . DIODDBIIY o couii v aivenis i sajpiis v s asais ansisea s e e
MecLeod—Joseph P. O'Hara—Wm. O. MeNelly. ........cocou...
Mahaometr—Li: A, WIIBOI: . o5« caviaiisnsisss s s eassdsnesesses
Marphall—A: A Tromb.: i cn snniiasvins iobrinsnsisscressss
MAREtn—C Ly BIAakMON ;s io. i..5.8/0.0514 sraisiminers, 5/00m-m 0 n 0cmm b 8o /5 2nmrmin
Meeker—Sam G, Gandrud..........cocvvvinnneiinirnecinnaana,
Mille Lacs—C. C. Mitchell—John S. Nyquist..........00neuu..un
Morrison—Austin L. Oriles. ... ccooveercrninsisorsssanossanss
Mower—A. C. Richardson. ......cccoo.cvrneverresnnnssasoannnas
Murray—H. G. Whitney—J. T. Schueller..............c000uuue..
Nicollet—A. L. McConville—Emerson Hopp..........
Nobles—Arnold W. Brecht. ........ccociiiiiinannnn,
Norman—Lloyd J. Hetland...............cc0.0..
Olmsted—Hayes Dansingburg—Thomas J. Scanlan
Otter Tail—Wm. P. Berghuis. ., ...........
Pennington—H. O, Berve—Paul A. Lundgre
Pine—Albert Johnson............co00uu..
Pipestone—J. H. Manion
Polk—F. H. Stadsvold. .
Pope—Wm. Merrill
Ramsey—Michael F, Kinkead—James F, Lynch e i
Red Lake—Fred L. Farley—Ralph H. Lee.........c.ocouiaviinn.,
Redwood—Geo. A. Barnes—Thos. F. Reed, Jr........co0uvivnn..
Renville—Russell L. Fragee, .. . cecoievrisrosscssnasncsrsvesas
Rice—Thos. H. Quinn—John E. Coughlin. ., ............cceuuuun..
Rock—Frank F. Michael—Mort. B. Skewes. .. ....cccoonvuunnnnns,
Roseau—R. J. Knutson—Bert Hanson. . .........covviinvnennn.
8t. Louis—Thomas J. Naylor. . ..........cutiiiiiiniinnnnnnnnnss
Boott—lL. A TR i nioasin s ocoin o smsinics s oo o) atae i eiaeara e aoma
Sherburne—Geo. H. T¥Ier. . ..cvvvivicvivsisivssanannsssssssees
Sibley—Chas. W. Quandt—Everett L. Young.........ocvvevuunun.
Btearns —HArry B, BOIMB . iivoe eiain < ey as/nisseidie iees i
Steale—A, B, ADAerson; i iviia cainivm camiie nosiing weeuse s alvewse
Stevens—Clayton A. GAY¥. .. .. .oveuiurrecerenarsnsarssrraanns
Bwift—Lester A. Johnson—Frank A. Barnard....................
Todd—J. Norman Peterson—Henry F. Pring...........0o00un.an
Traverse—E. E. HubDer. . .c.oauioanrnnancosnsssrneeosssnssseres
Wabasha—Wm. G. Lindmeier. . .. ......vuevvnnnnirinrennrnnnns
Wadena—Hugh G. PAIKEY. ..o cvves sansssnnonassssvevannesssiss
Waseca—John H. McLoone. .........ccoivvicinrrninnssssneenns
Washington—Milton Lindbloom.............cccvviiiiiennennnn.
Watonwan—E . M, ParTIar. . .. isiessiansaiswsasss seenssssssiss
Wilkin—E. H. Elwin—M. O. Ettesvold.................co0vuuu..
Winona—E. D. Libera—W. Kenneth Nissen
Wright—Thos. P. Welch—W. 8. Johnson...............
Yellow Medicine—Paul D, Stratton........

G e —

*Report not received.
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TABLE NO. I—Continued
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1938, 1939, 1940

IN MUNICIPAL AND JUSTICE COURTS

COUNTY AND COUNTY ATTORNEY Pleaded Guilty Found Guilty Acquittals Dismissals
1938 | 1939 | 1940 | 1938 | 1939 | 1940 | 1938 | 1939 | 1940 | 1938 | 1039 | 1940

Ajtkin—John T. Galarneault......couveuererrosrscrrrressresnass 166 133 ...... 2 6 1 B Voo svosalawnpmelvinmss
Anoka—Leeds H. Cutter—Edw. J. Wals B s 245 | '360 | 314 L Lawcai B Livsinilenaass 1 5 10 11
Becker—H. N. Jenson—Carl G. Buek. : 1% 55 59 | 254 366 19 28 39 1 1 5 18 15
Beltrami—Clarence R. 8Bmith..........civveveiiinnrrriirnnnnnss 82 54 86 b d 4 1 8 Foweins B |usumies 7 6
Benton—J. Arthur Bensen........cco0vvuuviannns e 7 72 84 7 10 7 bl P 3 9 15 25
Big Stone—C. J. BenBON. .....oovvrrrssnssrsssrssnrssssssrssnnns 24 23 33 9 s, oo 3 e 2 1 17 T 4
Blue Earth—Milton D, MBSOD . ..cvvvnenesennstnssisnseresasansfeseans 1,674 | 1,286 |...... 22 48 |ieenss 5 T lesanies 18 27
Brown—T. O. Streissguth.,...coveoersreciosonsssirssasssosnnn 109 133 206 2 2 3 o 1 > (L1 VR 2 5
Carlton—Rudolph Rautio—Arthur R. Lieberman. .........c...... 275 401 382 68 30 42 2 s Ul [ 37 10 1
Carver—John J. Fahey—A. E. Haering......... ... % e e - e e 74 70 84 9 11 28 |.oeens 3 1 4 8 28
Cass—Edward L. ROgers......covevevsesnsccscsrassnssssnaganas 40 33 50 3 17 22 1 5 : ! 21 33 16
Chlppevn—c A, Rolloff............ TR S " 6 6 5 2 3 2 b 3 T

hisago—Carl W, Gustafson.......coviiiiininiiinsrisnsnaannns 5 1 1 5 14 6 14
Clly—-—Jn.mes s i i W 0N (T (] S| I A I B | [Tear] PeNeRar) S
Clearwater—O. E, LoWis. ....ccccvvenneevnavrsrssansssscesssss] 120| 184 | 15681 21 1| 5l......] 2 |..ceeee]eeenss 1 5
Cook—J. Hen% Eliasen—E, P, J. Chapman........ SdaleE e 1 1 3
Cottonwood Y L - e O
Crow Wing—Franklin E, Ebner.........cco00iinissnsnssnsansas 26 42 21
Dakota—Harold E. Btauen—Dvnd L, Grannis, Jr...oo0cusananen 47 62 90
Dodge—Kenneth A. Myster.......oouvuvvisarrrnnnrnnnnssssnnes 3 1 5
Douglas—Kenneth H, ell—-C Frod HABSON, . -« cossnsnesssssans 3 13 9
Pribetlb—H. C. BInOgl.. . o o5 0000050 00005000 8.0 s s 6 €4S e o 4 8 9
Fillmore—Clarence T. erkinn ....................................................
Freeborn—Elmer R, Peterson—Joseph R, Gunderson............. 11 9 8
Goodhue—Milton I, Holst. ., ...ovvrneiirrnnnnnrininnnernninenes 6 14 16
Grant—R. J. Btromme. .. cvaeeservrranssnrssssssssssnsssassses 2 Bk
Hennepin—Bd. J. Goff, ..« ivsessnsinnannnsiensianiinsesssiases
Houston—L. L. Roerkohl..... A 8 3 4 3 3
Hubbard—Chas. L. Clark. ., 8 ] 5 3 8
Isanti—Harold L. Westin. .........00u00 1 1 3 T Fecras
Itasca—John J. Benton—Ben Grussen: 229 285 580 19 12 23 1 5 6 37 78 91
Jackson—Warren P. Adams—L, A, Paulsrude. . 89 149 92 4 10 B laiias 2 2 4 8 13
Kanabec—Geo. L. Angstman—S. Alfred Halgre: 47 55 78 B Lacsnalsenmcs 3 2 L 7 2 1
Kandiyohi—Roy A. lf:ndnekaun ............ 452 624 940 1 1 3 8 Jecians 2 36 17 23
Kittson—Lyman A. Brink...... 51 58 36 1 1 L e [ 1 ) ) I
Kooehsohmii—.l J. Hadler. . 145 | 233 | 205 5 6 2 3 3 2 10 6 5
Lac qui Parle—R. M. Saltness—H. W, Swenson e 74 98 176 2 2 ) FOR IR (e 5 5 20
Lake—Emmett Jones. . ...voostrrssosovsssssssssassssnnsannans 141 61 5 1 Y I PRSI VRS ) DECTRE Fign 24 7 8

8T



Lake of the Woods—Wheelock B. Sherwood...... PR ST VR A 51 67 | 140 7 1 ¥biinsalsovsivekinias 6 9 10
Le Bueur—George T. Havel......c.cco0n0senssnssnssnsssgessncas 122 92 114 1 2 levinzs 1 F Eevnvntervess 1 1
Lmeoln—B M, Holness, . ..coserernrsnsesonssnessens R —— 36 47 61 |oeeeefonnnns A PR FRERN iy (e 2 4
Lyon—C. J. Donnell 70 41 222 B Jerooas L R IERESERY | | A |inszsaslinasss
Leod—.loaeph P, 206 | 285 | 320 3 19 3 L TR 1 2 10 10
Mahnomen—L. A, Wilson 35 57 B8 lawass 2 "3 PO I e 1 2 :
Marshall—A. A. Trost 68 63 74 5 3 4 ; | VR [Tl { | PR 3
Martin—C. L. Erickson 133 94 | 228 26 9 3 b | ) Y 1 4
Meeker—Sam G. Gandrud 101 178 180 1 fiassna B ivialiaonsslssnnasiosmsns i Lo
Mille Laes—C. C. Mitchell—John 8. Nyquist......ccvcvuunrressnn 113 | 239 | 285 3 32 36 1 7 6 2 7 11
MorTiBon—Austin L. GIiIeB. . .. .. ...0eneeeesnnesnnrereenrieees 144 218 327 8 5 20 2 5 5 46 61 49
Mower—A. C. Richardson........ceuuuuanns IR R e % Mgl 193 308 268 16 17 23 3 2 10 12 23 15
Murray—H. G. Whitney—J. T. Schueller. .........coeieunennnnss 64 90 138 44 74 23 s I 2 1 9 7
Nicollet—A. L. MeConville—Emerson HOPP.vvvveveenreerersennn 212 182 101 : (- T (S - 3 PR 1 [ 3 R 4
Nobles—Arnold W, Breeht. ......cccuuinsrainnncnnasnnonnsnssss 106 196 213 2 5 - [ 1 1 5 1 ]
Norman—Lloyd J. Hetland.......cooccvvvennces av v 65 78 51 : X PETN e ; | USSP T —_ 16 8 3
Olmsted—Ha, ‘gu Danungburg—Thomas J. Seln.lln. 340 | 423 | 477 8 24 11 |vanina 1 8 7 14 14
Otter Tail— Berghuis. ...... 234 344 304 6 10 9 2 9 6 45 41 34
Pennington—H. 0 ‘Berve—Paul A. Lundgren 17 88 Liscsselninyss 18 Liasinaleaosalemsss oo 11 18 |ssssse
Pine—Albert Johnson, . 217 209 335 10 4 5 1 1 1 3 4 3
Pipestone—J. H, Manijon. 151 | 200 | 186 2 2 1 1 ¥ e 41 21 40
Polk—F. H, Stadsvold 59 83 25 T |isndon | SN 1 1 27 19 27
Pope—Wm, Merrill....... 74 127 135 5 3 A Lissnanlossmpslemives 3 12 ]
Ramsey—Michael F, Kinkead—Ja 583 924 | 807 |...... 54 78 1 7 1 5 5 6
Red Lake—Fred L. Farley—Ralph H. Lee 53 75 I0R Lo v vens]ornees|amnmnofsasaias ] EEE 2 5 4
Redw'rod—Geo. A, Barnes—Thos, F. Reed, Jr. 99 | 279 | 170 3 N— | IO 4 1 9 18 13
Renville—Russell L, Frazee.................t 70 [ 102 88 |owwmaowae & Lostsniplsmvomd e 27 36 18
Rice—Thos. H. Quinn—John E, Coughlin. . . .| 289 | 854 | 443 5 17 9 5 9 6 30 17 15
Rock—Frank F, Michael—Mort. B, Bkewes. ......vovvervinneranas 110 134 183 % |ivavealivivsalasaase b Byl PSPUNRRSN o Y fesuase
Roseau—R. J. Knutson—Bert Hanson 04 loivesofoonnes 1 |scsalaees X loicansfransan 1T licespolosasnsa
Bt. Louis—Thomas J, Naylor.....cvcncoccanascsesnsscssaranes 271 478 548 4 4 18 1 2 4 24 33 32
Scott—H. A, Il'wm ........................................... 62 75 83 5 2 3 1 2 2 8 2 81
Sherburne—Geo, H, TYIEr. .. .vr.orveunneeens S 92| 101 | 119 |...... 1 )] FERTE A 2 2 lissisns 8
Bibley—Chas, W, %andt—Evereu. T XOUBE s i con el iaibr ol 64 70 109 4 18 - T IR I SR 3 7 8
Btearos—Harry B, BUPME. ; o ;oaisuosvsesn s s oas s e e 149 | 132 | 151 1 (18 5 14 3| 104 | 103 | 128
Btoalo—A, B, Anderson. .....ovesesvsasisssansnssasresssnasesssas 237 291 308 4 11 2 4 4 4 6 3 2
Blovens —CIavton A DAY .. oo iiinseah s s sines stiosts s Sus 128 149 | 133 11 4 7 ; O] [T Topeans [ 4 2
Bwift—Lester A. Johnson—Frank A. Barnard. ...............000n 84 173 | 138 |...... Y beweisn | Py RER, 5 ¥ Leaminn
Todd—J. Norman Peterson—Henry F. Prins. . ......ccovvinvainns 255 202 258 1 1 1 3 1 3 61 37 39
Traverse—E. E. Huber..........0c000trerssssssnssssasssssansnn- 50 77 | 104 3 2 i FETTTATY MO IR -4 5 1
Wabasha—Wm. G, Lindmeier. .........ccoiinunnnncasnnassnnnnns 77 7| 138 2 188 |..cocefevernsn 2 AR 8 liveens 4
Wadena—Hugh G, Parker.......o00veeunnsnas N AN SN gy 67 186 139 2 5 B [ Yike s 2 1
Waseca—John H. MOLOON®. .. vevveriasasssnssasnenanassnnnsss 106 133 133 1..00.s I lenmncelonsrmelimmnastemes 1 Laieas 2
Washington—Milton Lindbloom. ...........ccciiiiiiirnncennns 183 245 | 252 1 7 8 2 T (I pe—— 6 1 17
Watonwan—E. M, Permier. . .....cco0reasassssssnssssssssssanns 166 | 154 | 202 2 7 9 1 A 2 9 3 5
Wilkin—E. H. Elwin—M. O, Ettesvold........ccovnneiennannnns 58 36 81 4 Loivunilloneses s [ [P [ —— (e 2 8
Winona—E. D, Libera—W. Kenneth Nissen. . .......c.00iiineans 614 781 722 18 26 15 9 23 4 166 50 28
Wright—Thos. P. Welch—W, B. Johnson.......coovvenveanncenns 139 63 | 118 |...... 8 Joinians 5o 9 2 4
Yellow Medicine—Paul D. Stratton. .. ... ........o0nossnnieeees “ 58 66 04 & lowieasevans 3 4 4
TOERN ¢ v T TS e AT e A T A e A et s vy &, i 12,603 18,244119,418' 547 11,042 '1,172 123 174 137 '1,109 '1,029 ‘1,170
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TABLE NO. 2
TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 1938, 1939, 1940

IN JUSTICE, MUNICIPAL AND DISTRICT COURTS
NATURE OF ACCUSATION Pleaded Guilty Found Guilty Acquittals Dismissals
1038 | 1939 | 1940 | 1938 | 1939 | 1040 | 1938 | 1939 | 1940 | 1938 | 1939 | 1940
I. Crimes Against the Person:
Murder in first dogree. ....ccvvniavrernrcnsssstrarcanssnsnannns 2 1 —— 1
Murder in second degree B i 1 2 1
Murder in third degree..... : ) (SN R
Manslaughter in ﬁm degree. ., ) S PN
Manslaughter in second degree B \wimasi |
Criminal negligence. . 4 4 i
ult in first degree. . 4 8 3
Assault in second degree 4 20 21
Assault in third degree. 132 113 118
Threat bodily harm—Peace bond. 3 11 1
BAnk HOBBOTY, » o xv0 v nis wamin s e smsemaine s s s esm s ¥ [ | [P
Robbery in Erst E L e p R — 3 9 7
Robbery in second degree........ccoenennnnenssasscasnasnssasas i 2 < T
Robbery in third degree. .......cocciiieniianinniiianaiciionsas 2 4 3 10
BB RPDIRIE i v 505w oo e s wIGTaa o 3470 08 e e 60 RS 1 2 T 2 1 1
AL & s ot ™ o e e 0w 10 S 0w W ey i nF L lisssaslesavas
LR s o R S A, W S s e e 4 3
T BT e ST S o D e s s sap g P I Tl (N el PSR SR AR e aeen (Gl RS (Rt e
1I. Crimes Against Morality, Etc.:
BRI, . e A R e At AT & N, Fopps S Mo e et 3 S 5 19
Carnal knowled cFe—
Pemale under 10 YO8, . . v casenccrssnssonnssassaensessss IR (! RV (S| W—
Fomale 10/80 13 FRBIB. « v ocovi0nesmnssionssnetenssimessssseos 2 1 1
Fermale 14 50 TT WOAIE. o ocoiaiminvio i évioissisn 616 6o disinteiiis abiors 25 24 13
TRBBE e v s a7 W N LR LB T AR L b s B 9 ] P 2
Indecnnt BERRATIY . .« v« ine e esieeiimie s oot aaas e e 10 3 8
BDHOTERN ; oyive aa/a L 8B e e SV W BT e e e A i S8 8 s - 1 4 5
Psychopnl.hm Pemuns]lty ......... E T FRE T e Pt
Abortion. . ............ B L' |aswsialin s
Abduction. . s 5 1 1 2
[T TP T AR R i R SR R SRR e e St I ) |y (R, |Gt T 0 e W, i |t D (——
b et T s S S R e e ! e ¢l TR - [ N T FARE - £l IR NG | N 1 1
Adultery. 10 6 7
Fornieation. . 2 1 ) ST
Keeping house of ill-fam [ I R 4

02



Il. Crimes Against Morality, Etc.—Cont.
TRRGOION 31 475 50w o4 s oo o T
Disorderly conduet. ................
Crimes against children, ete.—

Paternity—Illegitimate child . . . .............. R
Absconding to evade paternity proceedings
Abandonment—wife or child.. ...

Public dance laws. .. .. I 3 A PR LA e R S B S el
Gambling—Lottery JaWs. . . ..o ouun et enieaeennnas

I1l. Crimes Against Property:

Arson in first degree. ... .. e
on in second degree. . ...,
Arson in third degree........
Burglary in first degree..............
Burglary in second degree
Burglaryin third degree. .........c.oviiiiiiniireninnn.s
Unlawfulentry.................
Forgery in first degree. ... ... T T A e or e et il
Forgery in second degree.......... A e S AR e TR RIS S e mpimre e
Forgery in third degree............ ST, P R 1 oo o A
Grand Larceny in first degree....... TR AN WS SR SO e
Grand Larceny in second degree........ e
Petit Larceny................ BT S
Extortiun. e et

eeeiVIDE Stolen ProPerty. .. .. ccvvivessiesnsisivsis

Check without funds. .. .. RS o B R e T R B e Y SR
Mortgaged chattels, ., .......

IV. Crimes Against Sovereignty, Public Justice,
Safety, Peace, Etc.:

OO . 5 5. o o0 A R S o S B e y
Contempt of 60UFt. . ......oviverernnnns

Unlawful assembly........
Nuisance............ .

0 -
Malfeasance in office........
Breach of Peace........ e

3
217
244

seaan-

46

28777719 i
36 | 27 9
vl sl
36 [ 41 1
Y S (N
7 ] F—
...... 3 2
R i 5
i i) i i
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BANKS and CORPORATIONS

BANKS

1

Stock—Lien on for indebtedness of stockholder—M27 §§ 7463, 7676.
Commissioner of Banks.

You are advised a state bank has no lien on a stockholder’s stock for
his indebtedness to the bank.

This was squarely held in Anderson v. Cook County State Bank, 154
Minn. 231. The sections cited by you, to-wit § 7463 M.M.S. 27 (6176, G.S.
’13) and § 7676 M.M.S. 27 (6357, G.S. '13) were both under consideration in
that case. It was pointed out in Nicollet County Bank v. City Bank, 38
Minn. 85, that § 7676 was taken from the federal banking act, and that
federal courts in construing the federal law had held any lien the bank may
have had by virtue of other statutes had been abolished by the later law.
This decision was made in 1887. It was affirmed again in 1935 in Rockwood
v. Foshay Trust and Savings Bank, 195 Minn. 64. See also Sigel v. Security
State Bank, 134 Minn. 272, and St. Paul Trust v. Jenks, 57 Minn. 248.

Tracing the history of §§ 7463 and 7676 supra we find that the earlier
enactment was § 7463 which applied generally to all corporations, and the
later enactment was § 7676, which was restricted to banks. Both these
provisions were carried into the Revision of 1905. Under the rule announced
in U. S. & C. Land Co. v. Sullivan, 113 Minn. 27, they are to be construed
as were the original acts from which they were derived.

ROLLIN L. SMITH,
Special Assistant Attorney General.
August 22, 1939. 520

CORPORATIONS

2

Cooperatives—Liability of shareholder—Constitution of Minnesota, Article
10, Section 3—M38 § 7465-1.

Department of Agriculture, Dairy & Food.
You ask:

“Are shares in a Cooperative organized after 1931 assessable or
liable in case of dissolution of the Cooperative ?”

Your question is answered in the negative. Prior to 1931, the liability
of stockholders of a cooperative was fixed by Article 10, Section 3 of our
State Constitution, which provided:
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“Each stockholder in a corporation, not excepting those organized
for the purpose of carrying on any kind of manufacturing or mechanical
business, shall be liable for the amount of stock held or owned by them.”

As proposed by Laws of 1929, Chapter 429, this constitutional provision
was amended at the election held on November 4, 1930, so as to read as
follows:

“The Legislature shall have power from time to time to provide
for, limit and otherwise regulate the liability of stockholders or mem-
bers of corporations and co-operative corporations or associations, how-
ever organized. Provided every stockholder in a banking or trust cor-
poration or association shall be individually liable in an amount equal
to the amount of stock owned by him for all debts of such corporation
contracted prior to any transfer of such stock and such individual lia-
bility shall continue for one year after any transfer of such stock and
the entry thereof on the books of the corporation or association.”

Pursuant to such constitutional authority, the legislature enacted Laws
of 1931, Chapter 210, Section 1, now found in Mason’s Minnesota Statutes
of 1927, and 1938 Supplement, Section 7465-1, which provides:

“Except as provided by Section 7465, Mason’s Minnesota Statutes
of 1927, no stockholder or member of any corporation or of any co-
operative corporation or association, however or whenever organized,
except a stockholder in a banking or trust corporation or association,
shall be laible for any debt of said corporation, co-operative corporation
or association.”

For your convenience I am setting out Mason’s Minnesota Statutes of
1927, Section 7465, which constitutes the specifications mentioned above:

“Every stockholder shall be personally liable for corporate debts
in the following cases:

1. For all unpaid installments on stock owned by him or trans-
ferred for the purpose of defrauding creditors.

2. For failure by the corporation to comply substantially with the
provisions as to organization and publicity.

3. For personally violating any of such provisions in the trans-
action of any corporate business as officer, director, or member, and for
fraudulent or dishonest conduct in the discharge of any official duty.”

Briefly, the so-called “double liability” feature of corporations is no
longer a part of our laws. It is noteworthy, however, that the constitutional
amendment which was adopted is not self-executory. By such amendment
the legislature has the power to limit and regulate the liability of stock-
holders and members of corporations and cooperatives, regardless of how
organized.

EDWARD J. DEVITT,
Assistant Attorney General,

June 30, 1939. 93a-18
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3

Cooperatives—Quorum—Delegates to Central Cooperative—Proxy—Voting
by Mail—M38 §§ 7836, 7838.

Department of Agriculture.

You ask:

1. For a clarification of the requirements for a quorum at a co-
operative stockholders’ meeting.

2. How many votes that a delegate to a central cooperative asso-
ciation may be entitled to represent.
We answer your first question as follows:

Section 1, Chapter 153, Laws 1937, also found as Section 7838 of the
1938 Supplement to Mason’s Minnesota Statutes, amended the former co-
operative law in regard to a quorum at their meetings and reads as follows:

“At any regular or special meeting of the stockholders of any
association incorporated under this act a quorum necessary to the
transaction of business shall be at least twenty per cent of the total
number of stockholders in the association when the number of stock-
holders in such association does not exceed two hundred and in associa-
tions having a larger number of stockholders fifty stockholders present
in person shall constitute a quorum; provided, however, that where any
association has for two successive years been unable to secure a quorum
at its annual meeting thereafter a quorum shall be at least ten per cent
of the total number of stockholders when the number of stockholders
in such association does not exceed two hundred. The fact of the attend-
ance of a sufficient number of stockholders to constitute a quorum shall
be established by a registration of the stockholders of the association
present at such meeting, which registration shall be verified by the
president and secretary of the association and shall be reported in the
minutes of such meeting. No action by any association organized under
this act shall be valid or legal in the absence of a quorum at the meeting
at which such action may be taken.”

We believe this language is sufficiently clear for the purpose of deter-
mining the number necessary for a quorum in the ordinary cooperative.
The same method will apply to central cooperatives, except where affiliated
member cooperatives are given additional votes on the basis of volume of
business or number of members. Their number will be determined by the
articles of incorporation or by-laws of the central association.

We answer your second question as follows:

It is entirely optional with the local member cooperative as to whether
it shall send one or more of its members to represent it at any meeting of
the central cooperative. If it wishes to send only one, it may do so. However,
they sometimes wish to send more than one so that they may consult with
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each other before voting at the central cooperative meeting. They would,
however, be only entitled to cast the number of votes to which the local
member cooperative that they represent is entitled.

Voting by proxy is not permitted.

Voting by mail is permitted in accordance with Section 7836, 1938 Sup-
plement to Mason’s Minnesota Statutes, which is as follows:

“Any stockholder who is absent from any meeting of the stock-
holders of any association organized under the provisions of this Act,
may, as herein provided but not otherwise, vote by mail on the ballot
herein prescribed, upon any motion, resolution or amendment to be
acted upon at such meeting. Such ballot shall be in the form prescribed
by the board of directors of such association and shall contain the exact
text of the proposed motion, resolution or amendment to be acted upon
at such meeting and the date of the meeting; and shall also contain
spaces opposite the text of such motion, resolution or amendment in
which such stockholder may indicate his affirmative or negative vote
thereon. Such stockholder shall express his choice by marking an “X”
in the appropriate space upon such ballot. Such ballot shall be certified
to and signed by the stockholder if an individual, or if a corporation
by the president or secretary thereof, and when received by the secre-
tary of the association holding the meeting, shall be accepted and
counted as the vote of such absent stockholder at such meeting.”

JOHN A. WEEKS,
Assistant Attorney General.
April 18, 1939. 93a-30

4

Names—“Deceptively similar” construed and applied—M38 § 7492-4.
Secretary of State.

You ask whether or not the names Domestic Finance Corporation,
Domestic Credit Company, and Domestic Loan Company are, “deceptively
similar” within the meaning of Section 7492-4, 1938 Supplement to Mason's
Minnesota Statutes of 1927, which provides that the name of a corporation
organized under the Business Corporation Act “shall not be the same as,
or deceptively similar to, the name of any other domestic corporation or of
any foreign corporation authorized to do business in this state * * *.”

In my ohinion your inquiry is properly answered in the affirmative.
The names mentioned are in our opinion deceptively similar.

The test is whether the similarity is such as would deceive the ordinary
customer. 12 Minn. Law Review 764; Brown Sheet Iron ete. v. Brown Steel
Tank etc., 198 Minn. 276 at 279.



28 BANKS AND CORPORATIONS

It is immaterial that the name was adopted in good faith and in
ignorance of the prior appropriation thereof by another, and without any
intent to acquire that other’s business, or to profit by its name or reputation.
It is immaterial that the person adopting the name has acquired none of
that other’s business. Northwestern Knitting Co. v. Garon, 112 Minn. 321,
at 326.

If the simulation of an existing trade name is manifestly liable to de-
ceive purchasers as to the origin and manufacture of goods it is not neces-
sary to show actual deception or intentional fraud. Nesne v. Sundet, 93
Minn. 299.

Parties organizing a corporation must choose a name at their peril and
the use of a name similar to the one adopted by another corporation may be
enjoined at instance of the latter if misleading and ecalculated to injure
its business. Good faith or actual intent is immaterial. Nesne v. Sundet,
supra.

This office once had occasion to apply a former law (Section 1, Chap-
ter 111, Laws 1919), providing that a corporate name “shall distinguish
it from all other corporations domestic or foreign, authorized to do business
in this state,” to the case of two corporations, one in existence called “The
Nut House of Minnesota,” the other seeking a charter under the name “Nut
Specialty House,” and said:

“It appears to me however, that the most important words common
to both names are “Nut” and ‘“House” in conjunction with the word
“Nut;” that the resemblance between the names in such as would be
likely to mislead purchasers, or those doing business with the respective
corporations, and that the proposed name does not sufficiently distin-
guish the proposed corporation from the existing corporation.

“In the mind of the ordinary person desiring to deal with one or
the other of the corporations or to refer thereto the name of each will
be carried as “The Nut House” as I look at it.” Opinion to Mike Holm,
September 23, 1921.

The phrase “deceptively similar” used in the present statute is
broader and more inclusive than the expression “shall distinguish it from
all other corporations” used in the old law, so the reasoning of the opinion
cited not only applies, but applies with more force.

In this connection see generally Sheffield v. Sheffield, 105 Minn. 315;
Rodseth v. N. W. Marble Works, 129 Minn. 472; Yellow Cab Co. v. Taxicab
& T. Co., 142 Minn. 120; Yellow Cab Co. Inc. v. Becker, 145 Minn. 152; Twin
City Brief Printing Co. v. Review Publishing Co., 139 Minn. 858; Citizens
Wholesale Supply v. Golden Rule, 147 Minn. 248, L.R.A. 1918-A, 961.

Guided by the statements in these cases, and the former rulings of this
office, and considering the object of this statute, the evil to be remedied, and
the means employed, and construing it so as to supress the mischief, and
advance the remedy, we hold the names Domestic Credit Company,
Domestic Loan Company, and Domestic Finance Corporation deceptively
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similar within the prohibition of the statute. The doctrine of prior adoption
applies, and under facts stated in your letter the Domestic Finance Cor-
poration is entitled to the exclusive use of this name, it having been the
first corporation to adopt it.

The other two companies should be notified of this ruling, and the
Minnesota corporation The Domestic Credit Company should be requested
to change its name, and the holder of the reserved name Domestic Loan
Company should be notified it is not available, and to select another if it
desires to do so.

ROLLIN L. SMITH,
Special Assistant Attorney General.

March 16, 1939. 92a-16

CONSERVATION

FIREARMS

Gun “case” defined—M38 § 5498.
Division of Game and Fish.

You state that some question exists as to the meaning of the word
“case” as used in the statute requiring guns carried in an automobile to be
enclosed in a case. Also, that occasionally guns have been found wrapped in
jackets, clothing or blankets, and the contention has been made that such
a wrapping constitutes a case within the meaning of the statute.

You inquire as to the meaning of the word “case”.

The statute referred to, namely the 1938 Supplement to Mason's Minne-
sota Statutes of 1927, Section 5498, (Art. 192 of the Game and Fish Laws)
reads in part as follows:

“No person * * * shall * * * carry a gun or other firearm, except
a pistol or revolver, in a motor vehicle unless the same be unloaded
in both barrels and magazine and taken apart or contained in a
case, * * *7

The exact meaning of the word “case” as here used, has not been deter-
mined judicially.
Webster’s New International Dictionary defines “case” as:

“A box, sheath, or covering of any kind; as, a case for holding
goods; a case for spectacles; a case of a watch, a cartridge, or an insect

pupa.”
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Various illustrations of the use of “case” are there given. It is to be
noted that in each of these illustrations the word “case” as applied in that
instance, is a complete enclosure designed for the purpose of housing the
particular articles specified.

There is little doubt but that the legislature, in using the phrase, “con-
tained in a case,” had reference to a gun case especially designed for the
purpose of containing the gun. A gun case is an article of common usage.
Various types and shapes are built, but all have for their specific purpose the
housing of the gun. The word has a well recognized meaning in arms and
ammunition circles.

We are therefore of the opinion that the legislature, in using the phrase
referred to, intended to refer to a case especially designed to contain the
gun, and that a mere wrapping of cloth, clothing or other articles does not
comply with the requirement that the gun be “contained in a case.”

MANDT TORRISON,
Special Assistant Attorney General.
QOctober 24, 1939. 208e-3

6

Gun “taken apart” defined—M38 § 5498.
Division of Game and Fish.

You call our attention to the 1938 Supplement to Mason’s Minnesota
Statutes of 1927, Section 5498 (Art. 192 of the Game and Fish Laws) which
contains the following provision:

“* * * No person while in a motor vehicle shall take game, nor
discharge any firearm therefrom at any wild animal, nor carry a gun
or other firearm, except a pistol or revolver, in a motor vehicle unless
the same be unloaded in both barrels and magazine and taken apart
or contained in a case. * * *”

And state that in some instances, as in the case of single and double
barrelled shot guns, the forearm is removed and the gun slightly ajar, in
other words, partially broken open.

You inquire whether or not such a gun in an automobile is taken apart
within the meaning of the statute above cited.

It is our opinion that it is not so taken apart. In our opinion a gun, to
be taken apart within the meaning of the legislature in exacting this law,
must be so dismantled as to be incapable of being fired. Any other holding
would nullify the legislative intent.

We call your attention to the fact that deer shiners and persons
shooting upland game birds from an automobile, customarily use cheap
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single and double barrelled guns and customarily have the forearm off the
gun when being used, in order that they may take the gun apart more read-
ily if wardens attempt to stop them or search their car. It may be true that
in some instances danger may result from the use of an old, worn out gun
without the forearm in place. That fact, however, does not prevent the gun
from being fired and certainly no line of demarcation can be drawn, based
upon the age or worn condition of the arm. The sole question is whether
it is taken apart within the legislative meaning.

We can attach no significance to the fact that the gun was partially
broken other than that it is easier to slip the shells into the gun when in that
condition and makes its quick use easier.

MANDT TORRISON,
Special Assistant Attorney General.
October 20, 1939. 208e-3

FORESTRY

7

Timber—Stolen from state land need not be definitely identified to permit
seizure, provided some of stolen timber can be identified—L25 C276,
L31 C263.

Director, Division of Forestry.

You request an opinion relative to your authority to seize and sell
timber unlawfully taken from school trust fund lands.

It appears there are frequently two or more types of timber cut from
a single piece of land.

You state that you have located one type of timber in a mill yard, or
point of landing, and can definitely identify the same through stump or
top matching. This type is intermingled with other logs that could have
been cut from the same tract, and correspond in type to.other timber
stolen.

You ask whether or not it is necessary to definitely identify each type
before collecting trespass damages for all of the timber stolen.

Your attention is called to Laws of 1925, Chapter 276, Section 32, pro-
viding in part as follows:

“x * * and whenever any timber so unlawfully cut has been inter-
mingled with any other timber or property so that it cannot be identi-
fied or plainly separated therefrom the auditor may so seize and sell
the whole quantity so intermingled, and in such case the whole quantity
of such timber shall be conclusively presumed to have been unlawfully
taken from state land. * * *”
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Under Laws of 1931, Chapter 263, the duties of the state auditor have,
of course, been transferred to the director of the division of forestry.

The wording of the statute answers your question. There is no mention
of different types of timber. It is obviously the intention of the statute to
preclude the necessity of proving the identity of each stick of timber, or
each type of timber, after it has been intermingled so that it cannot be
identified or plainly separated.

The statute provides that the whole quantity shall be conclusively pre-
sumed to have been unlawfully taken. A conclusive presumption is not a
presumption, or a rule of evidence at all. It is in effect a rule of sub-
stantive law merely stated in terms of presumption. A conclusive presump-
tion dispenses altogether with a necessity of evidence as to the fact pre-
sumed.

It is therefore our opinion that when the state brings itself within
the terms of the statute and is able to demonstrate that any timber unlaw-
fully cut from state trust fund lands has been intermingled with any other
timber so that it cannot be identified, the presumption set up as conelusive
applies.

MANDT TORRISON,
Special Assistant Attorney General.

December 28, 1940. 203t

8

Trespass claims—Where standing timber on tax forfeited lands has not
been appraised and approved.

Director, Division of Forestry.

You advise that in a number of instances, County Boards of various
counties have offered for sale tax forfeited lands through the County Audi-
tor, at public sale, without, however, in all cases having an appraisal of
the timber on such lands as contain it made and approved by the Commis-
sioner of Conservation,

You ask the following question:

“If a county sells tax-forfeited land upon which merchantable
timber is standing without having appraised the timber or gotten the
approval of the Commissioner of Conservation, and such timber is cut
and removed, can the Division of Forestry bring action for trespass
against the person cutting and removing the timber?”

The 1938 Supplement to Mason’s Minnesota Statutes of 1927, Section
2139-15, as amended by Laws of 1939, Chapter 328, requires that before
any tax forfeited land is sold, any standing timber thereon be appraised
separately and that the appraisal be approved by the Commissioner of
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Conservation. The law also provides that no standing timber be removed
from any such land until the amount equal to the appraised value of the
timber be paid by the purchaser.

It is our opinion that the counties must comply with the provisions
of this act with respect to the separate appraisal of timber, and approval
of that appraisal by the Commissioner of Conservation before such tax for-
feited lands ean be sold. Failure to comply renders the sale void.

It is the general rule that the state is not bound or estopped by unlaw-
ful or unauthorized acts of public officers. 59 C.J. 321, L.R.A. 1917 E 1160.
It is our belief that the doctrine of estoppel could not be maintained against
the state on the basis of sales which were made without a compliance with
this law, See State v. Red River ete. 1567 Minn. 7.

Your question is therefore answered in the affirmative.

It may, of course, be difficult in some instances to prove that the tres-
pass was intentional or with intent to defraud the state of the value of the
timber, in which instance a settlement waiving the penalties and settling
the claim for actual stumpage value might be justified (provided such value
does not exceed the sum of $1,000.00).

MANDT TORRISON,
Special Assistant Attorney General.
May 11, 1940. 27g

Note: See L. 1941, C. 433.

GAME AND FISH

9
Bait Dealers—“Guest” defined—Sale of Minnows—M38 § 5536-2 (8).
Director, Game and Fish Division.

A question has arisen as to the definition and scope to be accorded the
word “guest” as used in the 1938 supplement to Mason’s Minnesota Statutes
of 1927, Section 5536-2 (8).

The statutory provision inquired into reads as follows:

“Bait dealers’ license, $2.50, but operators of summer resorts and
tourist camps who sell to their guests only, shall not be subject to the
payment of such license fee.”

You advise us further that a number of resort owners and boat livery
people sell minnows to persons who come to their resort or livery for the
sole purpose of renting a boat; that many of these customers do not
secure lodging, room or cottage accommodations or take meals at such
resorts, and in fact some of the resorts or liveries do not have lodging or
meal facilities for customers.



34 CONSERVATION

You ask specifically whether or not the word “guest” as used in the
above quoted statute includes such customers.

The word “guest” is used in connection with various legal relationships
that have arisen under the statutes and the common law in various juris-
dictions in this state. The Minnesota statutes nowhere specifically define
the scope of the meaning of the word “guest”. While this word in the
majority of its uses applies to an invitee to social functions, or a transient
customer at a hotel or inn under hotel and inn keepers’ laws, who obtains
lodging or meals at such hotels or inns, a very considerable number of
cases have arisen which define “guest” as including one who merely goes
to an inn for the purpose of temporary refreshment, either food or drink.
McDaniels v. Robertson, 20 Vt. 316, 330, 62 Am. Dec. 567; McDonald v.
Edgerton, 5 Barb. 560, 562 (N. Y.).

It has further been held that a guest includes a traveler who goes to a
house held out to be an inn, for the purpose of receiving any entertainment
as such inn has occasion to provide. Pinkerton vs. Woodward, 33 Cal, 557,
91 Am. Dec. 657.

There is further a considerable line of authority which provides that
anyone keeping a horse with an inn keeper is a guest notwithstanding he
himself secures no lodging or meals at the inn. Ingalsbee vs. Wood, 36 Barb.
452, 460 (N. Y.); Russell v. Fagan, 8 At. 2568 (Del.); York v. Grindstone,
1 Salk 388; Mason v. Thompson, 26 Mass. 280, 285, 20 Am. Dec. 47.

With respect to automobile law, statutes and decisions using the word
“guest” universally define the word to include anyone accepting the driver’s
hospitality and taking a ride either for pleasure or business purposes with-
out compensation to the driver. Crawford v. Foster, 293 P. 841, 110 Cal
App. 81.

It is further clear that an invitee upon a country club who pays a
green fee is a guest.

The trend of these decisions clearly indicates that the word “guest” in
the statute referred to is broad enough to cover anyone making use for
compensation of any of the facilities of summer resorts and tourist camps
such as the rental of boats without the necessity of obtaining lodging or
meals.

MANDT TORRISON,
Special Assistant Attorney General.

June 1, 1939, 209k

10

Blinds—Permanent—Artificial—As distinguished from temporary but sta-
tionary—M38 § 5556.

Director of Conservation.

You direct attention to the regulations contained in the 1938 Supple-
ment to Mason’s Minnesota Statutes 1927, Section 55656, (Art. 202 of the
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Game and Fish Laws), relative to the use of blinds in public waters. You
state further that considerable confusion exists as to the distinction between
a permanent artificial blind and a temporary but stationary blind in public
waters.

You request clarification.

A permanent artificial blind placed in public waters is prohibited. An
attempt to define such a blind was made under an opinion of this office
dated October 13, 1933. The opinion may not be entirely clear.

You are advised that in our opinion a permanent artificial blind such
as is prohibited is one which will withstand seasonal changes, such as the
storms and the ice action which may be anticipated in this area. It neces-
sarily becomes a question of fact as to whether each structure has that
stability which will resist ice action and storms and thereupon remain
permanent.

It is our opinion that merely placing poles in mud and constructing
a blind about or upon such poles, no matter how elaborate nor whether
equipped with a platform or not, does not constitute a permanent artificial
blind, if its stability is not such as a matter of fact will withstand conditions
as above mentioned.

A temporary but stationary blind is permitted. Such a blind neces-
sarily eontemplates that poles will be driven into the mud or the bottom of
the lake in order to make the blind stationary and in our opinion it was not
contemplated by the legislature, nor is it practicable to require removal of
such blinds from day to day.

MANDT TORRISON,
Special Assistant Attorney General.
September 25, 1939. 210a-1

11

Hunting—Public highways—M38 §§ 5551, 5510 (1).
Director, Division of Game and Fish.

You ask:

1. “Is it unlawful to shoot game birds and to hunt game birds
along and on highways in this state except state trunk highways?”

The latest provision of law on the subject is found in Mason’s 1938
Supplement, Section 5551, as follows:

“* * * No hunter shall discharge any firearm at any game birds
which are within the limits of any state trunk highway, except migra-
tory game birds.”
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This provision was put in its present form by the amendment made
by Laws 1933, Chapter 392, Section 14. Before the amendment the corres-
ponding provision of Section 5551, as amended by Laws 1931, Chapter 69,
read as follows:

“k % * No game birds may be taken at any time or in any manner

within the limits of any public highway, except migratory game birds.
* & k¥

It is clear from the language of the present law as first above quoted
that it applies only to state trunk highways, that is, such highways as are
established under Article 16 of the state constitution. It has no application
to other public highways. Hence it is now permissible to hunt or shoot
game birds of any kind on any public highway in the state except a state
trunk highway, subject to compliance with other applicable laws.

It should be borne in mind that, with rare exceptions the fee title to
the land under public highways, including state trunk highways as well as
other public roads and streets, belongs to the adjacent land owners, subject
only to the public easement for highway purposes. Hence, generally speak-
ing, no person has a right to hunt or shoot game upon any public highway
without the permission of the adjacent property owner, even though such
hunting or shooting may not be expressly prohibited by law. Any person
who hunts or shoots game upon a highway without permission of the fee
owner of the land may be liable to private action for trespass, also to
prosecution for a misdemeanor under Mason's 1927 Statutes, Section 5501,
in any case where hunting has been forbidden by the owner orally or through
posted notice.

Of course the foregoing statements as to the rights of private land
owners would not apply in any case where the state or a political subdivision
thereof had acquired the entire fee title, or at least the public hunting
rights, in the ground over which the highway passes. However, such cases
are exceptional.

For a more complete discussion of the principles of law involved, see
attorney general’s opinion to Ed. J. Goff, county attorney of Hennepin
County, dated September 23, 1933, (attorney general's file No. 210a-4, 229a-
6).

2. You ask:

“Is it unlawful for a hunter to stand on a state trunk highway and
shoot game birds, not migratory waterfowl, in a field adjoining the
highway 7"

This is answered by the present provision of Section 5551, first above
quoted, the application of which is confined to game birds which are actually
within the limits of a state trunk highway. Hence it is permissible for a
hunter standing upon a state highway to shoot birds which are outside the
limits of the highway, subject to other applicable laws. The rules herein-
before discussed as to the rights of adjacent land owners apply as well
as under the first question.
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We note that the opinion of September 23, 1933, before mentioned,
rendered under a former attorney general, states that under the provisions
of Section 5551 in question, in connection with Mason's Statutes, Section
5510 (1), as amended, it is a misdemeanor “to discharge any firearm from
a state trunk highway at any game birds except migratory game birds.”
So far as this language might apply to game birds outside of the highway
limits, it is clearly in error. Apparently the writer of the opinion made an
inadvertent mistake in using this language, since the remainder of the
opinion shows that he had a correct understanding of the application of
the law. So far as the above quoted statement is erroneous, it should be
disregarded. In other respects the opinion referred to is correct.

CHESTER S. WILSON,
Deputy Attorney General.
October 25, 1939. 210a-4

12

Indians—Enforcement of game laws on lands purchased by Federal Govern-
ment—M27 §§ 5496, 4, 6-1, 6-2.

Director, Division of Game and Fish.

You advise us that areas in the northern part of Minnesota have been
purchased by the Resettlement Division and turned over to the Bureau of
Indian Affairs of the Department of Interior of the United States Govern-
ment for the use of the Indians; that the Indians are of the opinion that
these lands are now closed reservation lands, and that they have jurisdiction
over wild animals thereon, and are entitled to make their own rules for hunt-
ing, trapping and fishing.

You inquire whether or not the Indians may set up their own rules as to
the taking of such animals, or whether the Department of Conservation has
the duty and right of enforcing the laws of the State of Minnesota relative
to wild animals thereon.

We call your attention to Mason's Minnesota Statutes 1927, Section
5496, which reads as follows:

“The ownership of wild animals so far as they are capable of
ownership, is hereby declared to be in the state, not as a proprietor,
but in its sovereign capacity as the representative and for the benefit
of all its people in common.”

That this statute is the law, is recognized in the following cases:

State v. Rodman, 58 Minn. 393; Thomas v. N. P. Ex. Co., 73 Minn. 185;
Linden v. McCormick, 90 Minn. 337; State v. Shattuck, 96 Minn. 45; Waldo
v. Gould, 1656 Minn. 128; Bohman v. Gould, 169 Minn. 374; and Lacoste v.
Dept. of Conservation, 263 U. S. b45.
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It is our opinion that the title or ownership of lands or the acquisition
of such title or ownership in no way affects the title or ownership of the
wild animals of this state.

We are not concerned here with the question of Indian reservation
lands which have never been ceded to the United States or to the State of
Minnesota.

We are not unmindful of that line of decisions which hold that Indians
upon their reservations or allotments are not subject to prosecution for
violation of state game laws.

State v. Cloud, 179 Minn. 180.

This decision and others following it proceed upon the theory that as
to original reservations and allotments created under specific authority of
Acts of Congress, the Indians are wards of the Federal Government and
subject to punishment only by the Federal Government. That such lands
are within the exclusive jurisdiction of the United States. That such lands
are held in trust by the Federal Government, but nevertheless remained
Indian country within the purview of the Federal Laws. The Court in that
case uses the following language:

“The jurisdiction of the State extends over Indian country within
its borders except as limited by Indian Treaties or Federal Laws, but
it has no jurisdiction therein over those persons or those matters which
have been placed within the exclusive jurisdiction of the United States
by the Indian Treaties and the Federal laws.”

The lands under discussion, purchased by the Resettlement Administra-
tion, and turned over to the Bureau of Indian Affairs have, so far as we
can find, no relation to Indian Treaties, nor can they be classed as exclusive
reservation lands, unless and until an Act of Congress so designates them.
Even then, without the consent of the Legislature of Minnesota, such lands
could not come within the exclusive jurisdiction of the United States, but
would fall within the provisions of Mason's Minnesota Statutes 1927, Sec-
tion 4, wherein concurrent jurisdiction is exercised by the State and the
United States, and State criminal processes apply.

Those instances wherein the United States is authorized by State stat-
utes to acquire exclusive jurisdiction are listed in Mason’s Minnesota
Statutes 1927, Sections 6-1 and 6-2. The exceptions there listed whereunder
exclusive jurisdiction may be obtained do not embrace lands purchased in
accordance with the premises of this opinion.

You are therefore advised that the title to the wild animals upon these
lands is and remains in the State, and that it is the duty of the Department
of Conservation to enforce the game laws with respect thereto upon such
lands. You are further advised that unless, and until, the Federal Govern-
ment, by its Congress, has seen fit to designate these lands as exclusive
reservation lands, and the Legislature of the State of Minnesota has con-
sented thereto, Indians thereon are subject to prosecution for violation of
the state game laws.

MANDT TORRISON,
Special Assistant Attorney General.

July 7, 1939. 208¢
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13

Law Violations—Appeals Justice Courts—Plea of guilty as waiver of right
to appeal.

Director, Division of Game and Fish.

It appears that certain persons were arrested for illegal possession
of muskrat in closed season, that a plea of guilty was entered, sentence was
passed thereon, and that they were given time in which to pay the fines
assessed. Also, that some time thereafter the defendants determined to
appeal from their conviction to district court in order to attempt to stave
off the loss of trapping privileges because of the conviction.

This office has held that a plea of guilty constitutes a waiver of the
right to appeal. This must be necessarily true where the judgment of the
Court was acquiesced in and some action of the defendants indicated that
the plea was voluntary. See Report of Attorney General 1930, No. 177.

Under the facts stated, it is our opinion that the right to appeal has
been waived, that the appeals are subject to dismissal upon motion, and that
the licenses of the defendants were automatically revoked upon the proper
entry of the judgment of conviction in justice court.

MANDT TORRISON,
Special Assistant Attorney General,
November 29, 1939. 208g-1

14

Law Violations—Jurisdiction of Justices of the Peace—Procedure in chang-
ing place of trial—M27 §§ 9910, 9012.

Director, Division of Game and Fish,

You ask whether game wardens are permitted to use their best judg-
ment in taking cases into various courts, or whether Municipal Courts have
the priority over justice courts as to violations of the game laws,

Also whether or not a warden has a right to request a change of venue
on occasions when the warden feels the court will not for some reason
cooperate in the prosecution of game violation cases.

In dealing with a game law violétiou, the warden selects the court in
the county where the violation occurs and procures a complaint from that
court, charging the offender with the violation complained of.

We call your attention to Mason's Minnesota Statutes of 1927, Section
9110, dealing with the criminal jurisdiction of Justice Courts. That sec-
tion gives Justices of the Peace eriminal jurisdiction throughout their
respective counties, with this proviso;
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“* * * provided, however, that no justices of the peace shall have
jurisdiction of any offenses committed within the limits of any city or
village wherein a municipal court is organized and existing, but such
offenses, otherwise cognizable by justices of the peace, and those arising
under the charter ordinances or by-laws of the city or village shall be
examined or tried by the municipal court therein existing; * * *”

Your attention is particularly directed to the underscored language.
The fact that an offender may be living within the limits of a municipality,
and may be arrested there, has no bearing upon the jurisdiction of the
courts. The test is whether or not any offense complained of was com-
mitted within the village or city limits.

This statute is jurisdictional, and if the offense is committed within
the limits of a city or village having a municipal court, justices of the peace
throughout the county have no jurisdiction of that offense. Hence, a change
of venue could not in any case be taken.

If, after a complaint is issued and at any time before a decision is
rendered, a warden feels that for any reason a fair trial will not be held,
it has been the approved practice for the warden to withdraw his complaint
and then obtain the issue of a new complaint in another court. Care must
be taken that the complaint be withdrawn rather than dismissed. This is
the only procedure by which the state can secure a change of the place of
trial after the trial has once commenced. Prior to the commencement of the
trial, the provisions of Mason’s Minnesota Statutes of 1927, Section 9012
apply and a transfer of the action may be procured by filing with the
justice of the peace an affidavit of prejudice.

MANDT TORRISON,
Special Assistant Attorney General,
August 28, 1939. 208g

15
Licenses—Age of applicants entitled thereto—M27 § 5499.
Ramsey County Auditor.

You ask the following questions:

1. At what age is it permissible to buy a license?

2. If under the age of 16, can he have any game in possession if with
parent or guardian?

3. Is a license required by anyone under the age of 16, if accompa-
nied by parent or guardian?

4, Does the same ruling hold good on non-resident hunting (under the
age of 16) as is set up for non-resident fishing?



CONSERVATION 41

With respect to question 1, we assume that your inquiry is directed to
the question of small game hunting licenses. Laws 1923, Chapter 426, Sec.
1, re-enacted the provisions of Laws 1919, Chapter 400, Sec. 31, and pro-
vided as follows:

“No hunting license shall be issued to any person under 14 years
of age * * *7”

Since that enactment by the legislature of 1923, the entire field of hunt-
ing and fishing licenses has been recovered on various occasions. All of the
regulations contained in the license laws enacted in 1923 have been car-
ried through either in their original wording, or in modified wording in the
subsequent enactments, with the exception of the provision above quoted,
which has been completely disregarded. These subsequent enactments
appear in Laws 1927, Chapter 438, Laws 1929, Chapter 332, Laws 1933,
Chapter 392 and Laws 1937, Chapter 447.

In view of these subsequent enactments covering the entire field and
omitting the quoted portion of the earlier law, it is our conclusion that that
provision has been repealed and that there is now no restriction as to the
age of persons to whom a license may be issued. This holding is in con-
formity with Rundlett v. City of St. Paul, 64 Minn. 223, 66 N. W. 967. In
the official headnote of that opinion, the Court has used the following state-
ment:

“A statute revising the subject-matter of a former one, and in-
tended as a substitute for it, operates as a repeal of the prior act to
the extent to which its provisions are revised; * * *"

With respect to your other questions, it appears to us that the answer
is not material to any enforcement duty nor would it be of any assistance
to the County Auditors in determining what action they should or should
not take.

Since under the above ruling the County Auditor is at liberty to issue
a license to any person, irrespective of age, who applies for it and since it
is not his duty to prosecute for failure to have a license, we prefer to re-
serve rulings on those questions until such time as they are presented by
those having the duty of enforcement.

MANDT TORRISON,
Special Assistant Attorney General.
September 27, 1939. 209g

16

Licenses—Duty to issue upon proper application being made—M38 § 5536-1;
M27 §§ 55636-4, 5536-5, 5536-3, 5537-T.

Director Division of Game and Fish.

You ask whether County Auditors or their agents may issue licenses
on applications submitted by mail, which applications are in writing and
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made under oath, or whether it is required that the applicant appear in
person to complete the application.

You call our attention to the fact that hunting and fishing licenses on
the forms now issued embody within the same the data required to be in-
cluded in the application and hence the application becomes an integral
part of the license itself,

Mason’s Minnesota Statutes of 1927, Section 5536-1, et seq., as amended,
are the present rules and regulations governing the issuance of game and
fish licenses. Those provisions are based upon Chapter 438, Laws of 1927.
That act superseded the former license law which was contained in Chap-
ter 400, of the Laws of 1919, Section 20, et seq. It is interesting to note in
connection with the question with which we are concerned that Section 22
of Chapter 400 of the Laws of 1919 contained the following language:

“The applicant shall state under oath to the County Auditor or
commissioner his name, age, residence and post office address and also
whether a citizen of the United States or an alien.”

The act of 1927 repealed the law just referred to.

Under Mason’s Minnesota Statutes of 1927, Section 5536-4, the Com-
missioner is required to determine the form of all licenses and applications
therefor and shall prepare blanks of which he shall furnish a sufficient sup-
ply to all officers and agents authorized to issue licenses. This statute fur-
ther provides that licenses shall have attached thereto such coupons or stubs
with proper markings and designations as may be necessary to carry out
the provisions of law relating thereto.

Section 5536-b provides as follows:

“Applications for licenses shall be made on oath in writing, stat-
ing the name, age, post office address and legal residence of the appli-
cant, the place where he last voted or if he has not voted, where he in-
tends to vote and whether a citizen of the United States or of any
other country.”

The section further provides that any officer or agent authorized to issue
licenses shall have authority to issue oaths upon applications and to cer-
tify the same.

Section 5536-3 provides that licenses shall be issued as follows:

Under the provisions above referred to, the director of game and fish
has no discretion as to the issuance of these licenses, but must issue them
to each individual applicant unless such applicant is under some disability,
such as a prior conviction.

There is nothing in the provisions of the present law which can be in-
terpreted as requiring the applicant to appear in person or to take an oath
before the officer issuing the licenses. Had that been the intention of the
legislature in Seection 5536-4, it would have been very simple to have re-
quired that the application be made on ocath, in writing before the agent
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issuing the same. This becomes especially obvious in view of the fact that
the law which was repealed when the present provisions went into effect
did require the applicant to state under oath to the auditor or commissioner,
ete., as above indicated.

We also call your attention to the provisions of Section 5536-7 which
permits the re-sale of license blanks by county auditors. Although the pur-
chaser of such blanks is not entitled to a discount unless he purchases the
blanks in groups of not less than ten non-resident or 25 resident blanks,
there is no minimum limitation as to the number he may buy. It is clear
that all of the provisions of the present law are designed to facilitate the
sale and handling of licenses without requiring prospective licensees or
applicants to travel any farther than necessary to procure them.

In view of all these features of the present law, and the contrast with
the law which is repealed, it is our opinion that it is mandatory upon the
director to issue a license upon any application which meets the specifie
provisions of Section 5536-5.

MANDT TORRISON,
' Special Assistant Attorney General,
March 18, 1939. 209

17

Licenses—Statute voiding licenses is mandatory—M238 § 5536-8.
Renville County Attorney.

You inquire as to whether the 1938 Supplement to Mason’s Minnesota
Statutes of 1927, Section 5536-8, is mandatory as to the revocation of the
license,

The statute in question reads as follows:

“Upon conviction of any person for any violation of any provision
of law relating to any license issued to such person or relating to the
wild animals covered by such license, such license shall immediately
become null and void and no license of the same kind shall be issued
to such person for a period of one year after the date of commission
of the offense. * * *”

It is our opinion that this statute ipso facto nullifies the privileges con-
ferred by the licenses referred to, and that neither judges, nor the conser-
vation department, nor the enforcement officers have any power, or author-
ity to reinstate such licenses.

The statute is mandatory.

MANDT TORRISON,
Special Assistant Attorney General.
October 13, 1939. 209d
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18

Motor Boats—Use of outboard motors in hunting,.
Director Division of Game and Fish.

You inquire as to when a row boat containing an outboard motor shall
be classed as a motor boat within the prohibition against the use of motor
boats in duck hunting.

You are advised that a row boat upon which an outboard motor is used
is only to be considered as a motor boat when the motor is attached thereto.

Detaching the motor and placing it in the bottom of the boat results
in a restoration of the original character of the boat as a row boat.

A motor boat may be used in going to and from shooting grounds, but
it is unlawful to hunt out of such a boat. It therefore becomes necessary
to comply with the law to detach the motor, and place it in the bottom of
the boat, or elsewhere, before hunting from the boat.

This is in conformity with the interpretation placed upon the restric-
tion of the Biological Survey against the use of motor boats in hunting
migratory wild fowl.

MANDT TORRISON,
Special Assistant Attorney General.

September 23, 1939. 210a

19

Pheasants—Authority of Director to limit the taking of—L39 C424.
Commissioner of Conservation.

You ask whether under those statutes you have authority to limit the
taking of pheasants to cock birds only.

Laws of 1939, Chapter 424 (Art. 199 of the Game and Fish Laws for
1939-1940), provides in part as follows:

“k * * Chinese ringneck or English pheasants may be taken and
possessed in such counties of the state and in such numbers and during
such times in the several counties * * * and subject to such other
provisions not inconsistent with law as the Commissioner (Director of
Game and Fish) may by regulations from time to time prescribe * * *”

This act further provides (Art. 200 of the Game and Fish Laws for
1939-1940):
“A person may take during the open season * * * not to exceed
3 Chinese ringneck or English pheasants in the aggregate of both kinds,
only one of which may be a female * * *”
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In the first provision quoted, the authority of the Director to establish
daily bag limits is clear. The second quoted provision also obviously in-
tended to establish a maximum limit for Chinese ringneck or English pheas-
ants. In our opinion it cannot be interpreted as establishing a minimum
limit nor that the numbers specified are arbitrary or fixed.

Reading the two sections together, and giving due consideration to their
purpose, as well as the use of the expression “not to exceed,” and “only one
of which may be,” it appears clear that it was the intention of the legisla-
ture to limit the Director in setting bag limits so as to restrict taking to
not more than 3 pheasants, and so as to permit not more than one hen to
be taken.

There would seem to be no question but that the Director could limit
the daily bag to 2 male birds, or one male bird, or could close the season
entirely.

Certainly it can not be reasonably argued that if the limit of pheasants
was set at one per day, the legislature intended to say that that one must
be a female.

In our opinion, therefore, the expression “only one of which may be a
female” was only intended to limit the maximum number of females which
could be taken, and was not in any way intended to compel the inclusion of
a female in the bag limit.

You are therefore advised that you have authority to limit the taking
of pheasants by regulation to male birds only,

MANDT TORRISON,
Special Assistant Attorney General.
September 5, 1940. 210d-7

20

Rock Bass—Sale of—Taken from international waters—M27 §§ 5580, 5598.
Director Division of Game and Fish.

You state that a shipment of rock bass was made from a concern deal-
ing in fish at Warroad, and are being held for the purpose of resale in Min-
nesota. It is presumed that these fish came from the Ontario portion of In-
ternational waters.

You inquire whether these fish can be leg-aily sold in the State of Min-
nesota.

You are answered in the negative. Mason’s Minnesota Statutes 1927,
Section 5580, provides as follows:
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“Provided black bass, crappies, sand pike, muskellunge, sunfish and
rock bass, except those taken in international waters in connection with
commercial fishing operation, whether taken within or without this
state, or in any county of this state, may not be bought or sold at any
time in this state.”

From this section alone it might appear that an exception has been
made with respect to rock bass taken by commercial fishing operations in
international waters.

This provision of the statutes, however, must be interpreted in conjunec-
tion with Section 5598, which provides in part as follows:

“Any variety of fish, except black bass, rock bass, muskellunge, and
sunfish, may be taken by residents of Minnesota who are citizens of the

United States, by means of pound nets, gill nets and fyke nets, * * *”
in international waters. Since by Section 5580 the legislature has prohib-
ited the sale of rock bass whether taken within or without the State, except
such as might be taken in commercial waters in connection with commercial
fishing operations, and since it has further expressly prohibited the taking
of rock bass by commercial fishing operations in those international waters,
the intention to prohibit the sale of rock bass is clear. Undoubtedly the
exception provided for in Section 5580, namely, “except those taken in in-
ternational waters in connection with commercial fishing operation” has
reference to commercial fishing operations authorized by the State of Min-
nesota.

MANDT TORRISON,
Special Assistant Attorney General.

June 23, 1939 211a-9

21

Wardens—Authority to enter private lands for game management without
permission of owner.

Beaver—Trapping and removal—L39 C424.
Director, Division of Game and Fish.

You advise that the question of removal of beaver from lands to which
they are doing damage, or for game management purposes, has become a
problem.

You call attention to Laws of 1939, Chapter 424, which repealed for-
mer provisions authorizing trapping and removal of beaver under special
permits under certain circumstances and which now provides that land
owners may kill or destroy beaver and turn the carcass over to the Direc-
tor of the Division of Game and Fish.
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You point out the fact that in many instances this results in waste.

You inquire whether enforcement officers of the Division of Game and
Fish may live trap and remove beaver without procuring express permis-
sion from owners or occupants of lands and may enter private lands in order
to effectuate their removal wherever necessary without procuring express
permission.

The title to all wild game is in the state in its sovereign capacity. This
has been definitely established and cannot be controverted. State v. Rod-
man, 68 Minn. 393; Thomas v. N. P. Ex. Co., 73 Minn. 185; Linden v. Mec-
Cormick, 90 Minn. 337; State v. Shattuck, 96 Minn. 45; Waldo v. Gould, 166
Minn. 128; Bohman v. Gould, 169 Minn. 374.

On the other hand, it has been held in this state that the owner of the
soil has dominion over it and the exclusive privilege of hunting, including
the right to control and protect wild game thereon. Realty Co. v. Johnson,
92 Minn. 363. However, the Court in this case pointed out that the title to
all wild game is in the state and the owner of premises whereon it was
located has only a qualified property interest therein. In other words, that
interest is subservient to the ownership by the state and whatever control
it may feel compelled to exercise thereover.

We have searched the authorities and are unable to find wherein the
Supreme Court of this State has passed upon the specific question involved.
The exact question, however, was discussed and considered by the Court of
Last Resort of the State of New York, also involving the same animal,
namely, beaver. Barrett et al. v. State of New York, 220 N. Y. 423, 116 N.
E. 99. Because this case presents the precise answer, we shall quote from
it at some length. The law of New York is the same as the established law
of Minnesota with respect to the ownership of wild animals in the State in
its sovereign capacity. The Court says:

“* * * the general right of the government to protect wild ani-
mals is too well established to be now called in question. Their owner-
ship is in the state in its sovereign capacity, for the benefit of all the
people. Their preservation is a matter of public interest. They are a
species of natural wealth which without special protection would be
destroyed. Everywhere and at all times governments have assumed the
right to prescribe how and when they may be taken or killed, * * *
Wherever protection is accorded, harm may be done to the individual.
Deer or moose may browse on his crops; mink or skunks kill his chick-
ens; robins eat his cherries. In certain cases the legislature may be
mistaken in its belief that more good than harm is occasioned. But
this is clearly a matter which is confided to its discretion. It exercises
a governmental function for the benefit of the public at large, and no
one can complain of the incidental injuries that may result. * * * The
attempt to introduce life into a new environment does not always result
happily. * * * Yet governments have made such experiments in the
belief that the public good would be promoted. Sometimes they have
been mistaken. Again, the attempt has succeeded. The English pheas-
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ant is a valuable addition to our stock of birds. But whether a success
or failure, the attempt is well within governmental powers.

“If this is so with regard to foreign life, still more is it true with
regard to animals native to the state, still existing here, when the in-
tent is to increase the stock * * *,

. “If the state may provide for the increase of beaver by prohibiting
their destruction, it is difficult to see why it may not attain the same
result by removing colonies to a more favorable locality or by replacing
those destroyed by fresh importations. * * *”

It will be seen from the above case that the Court of Last Resort in
New York has specifically held that the State, acting in a governmental
capacity, may remove or transplant beaver.

The final question then arises as to whether officials of the Division of
Game and Fish who have as their duty the management of the game re-
sources of the State, may enter private lands for the purpose of carrying
out those duties without first obtaining permission so to do.

Here again we are confronted with a problem which apparently has not
been specifically presented to our Supreme Court. However, it has been
well established by decisions in a number of jurisdictions that a public ser-
vant, acting within the scope of his valid authority and doing no more dam-
age than reasonably necessary to discharge that duty, may justify thereby
acts which would otherwise be a trespass.

Edwards v. Law, 71 N. Y. 8. 1097, 63 App. Div. 451, wherein an entry was
held justified for the purpose of making a map survey required by a
public administration board;

Suttles v. Cantin, 22 B. C. 139, wherein an entry on private lands to abate
a nuisance under a mining law was justified;

Harriman v. Whitney, 196 Mass. 466, 82 N. E. 671, wherein an entry upon
private lands for the purpose of repairing a street was justified;

Winslow v. Gifford, 6 Cush. (Mass.) 327, wherein an entry upon private
lands to ascertain the boundary of public landing places was justified;

American Print Works v. Lawrence, 21 N. J. L. 248, wherein the destruction
of buildings to prevent the spread of a fire by an officer having the
duty to control fires was held justified;

Hann v. Sullivan, 7 Newfoundland 826, wherein a fisheries warden who in-
terfered with the use of private property where an owner had not ob-
tained a proper permit was held not to have committed trespass.

From these decisions and others of similar import, it would appear to
be clearly the law that enforcement officers of the Division of Game and
Fish may enter upon private lands for the purpose of carrying out duties
imposed upon them in the management of wild game without being liable
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for trespass or for claims of damage, provided, however, substantial dam-
age to such private property or unreasonable interference with its use is
not ocecasioned thereby.
MANDT TORRISON,
Special Assistant Attorney General.
March 6, 1940. 210d-1

22

Wardens—Searches and seizures—Right to enter and search automobile
without warrant—M27 §5631 (3).

Director Division of Game and Fish.

You request an opinion relative to the right of a warden to stop and
search an automobile in the line of his duty without a search warrant.

Mason’s Minnesota Statutes of 1927, Section 5631 (3) (Art. 58 of the
1939-40 Game and Fish Laws), authorizes wardens

“k * * to open, enter and examine all buildings, camps, vessels,
boats, wagons, automobiles or other vehicles * * * and other recep-
tacles and places where they have reason to believe the wild animals,
taken or held in violation of this chapter, are to be found.”

with or without a warrant.

Much confusion exists in the minds of the public and even among some
lawyers as to the right to stop, enter and search an automobile. This con-
fusion apparently arises because of provisions in the Federal Constitution
(Art. 4) and in the State Constitution (Art. 1, Sec. 10), which forbid un-
reasonable searches and seizures.

It is to be especially noted that these constitutional provisions do not
forbid searches and seizures without a warrant, but only unreasonable
searches and seizures. Under the statute quoted, in order to justify the
search and entry of an automobile, the warden must have “reason to believe”
illegal game is contained therein.

Under the decisions, reasonable grounds for belief are held to be the
general test of authority.

We interpret the meaning of the general rule “reasonable grounds for
belief” to carry the same meaning as the statutory phrase “reason to be-
lieve” and are of the opinion that the Minnesota statute is valid and does
not violate any constitutional provision.

Of course, whether or not a warden has reasonable grounds to believe
an automobile may contain illegally possessed wild animals, is dependent
upon the facts in each case.

MANDT TORRISON,
Special Assistant Attorney General.

December 29, 1939. 208h
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23

Waters—Boundary waters between Minnesota and Wisconsin defined—Regu-
lations concerning the taking of fish—L39 C269.

Commissioner of Conservation.

You call attention to conditions existing on the Mississippi River under
Director’s Order No. 769, which undertakes to prescribe regulations for that
portion of the river flowing between the channel markers.

You also invite attention to the provisions of Laws of 1939, Chapter
269 (Art. 14 of the Game and Fish Laws), which contains the following lan-
guage:

“* * * Provided, however, the Commissioner of Conservation is
authorized and shall have the power to make any and all regulations
for the taking of fish from boundary waters between the State of Min-
nesota and the State of Wisconsin, and such regulations, when made,
shall supersede any previously existing provisions.”

You advise further that the water extends laterally from the channel
markers for a very considerable distance first to the old shore line of the
river, and since the establishment of the dams by the War Department and
the subsequent raising of the water in the pools, to what has become a new
shore line or water’s edge still farther laterally from the channel markers.
You inquire what if any authority the Commissioner of Conservation has
relative to regulations concerning the taking of fish in the waters extending
laterally from the channel markers.

The answer to your question involves the definition of what the legis-
lature meant by the term, “boundary waters,” as contained in the section
of the statute above quoted.

In the first place it is obvious that a definition in an agreement between
the Conservation Commission of Wisconsin and the Commissioner of Con-
servation of Minnesota as to what shall be accounted boundary waters for .
the purpose of that agreement, is not necessarily at all material in deter-
mining the extent of the authority of the Commissioner of Conservation of
Minnesota under the act herein quoted.

It is well established by judicial decision that a “boundary on a river”
implies a boundary changing as the shore line changes, either by accretion,
erosion or dereliction, Stochley vs. Cissna, 119 Fed. 812; Nebraska vs. Iowa,
143 U. 8. 359, 12 Sup. Ct. 396; DeLoney vs. State, 115 S. W. 138, 88 Ark.
311; Missouri vs. Kansas, 29 Sup. Ct. 417, 213 U. S. 78. This definition then
would contemplate that the boundary waters extend at least to the natural
ordinary high water mark of the old shore line or to the water’s edge of the
river under natural conditions.

There remains only the question as to whether the lagoons, backwaters
and sloughs created by the artificial raising of the water through construe-
tion works by the War Department and the natural widening of the main
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pools by the same means has added to the boundary waters the additional
surface waters thus created.

It is our opinion that such waters are to be included. To permit of any
other interpretation would result in an absurdity, the implications of which
may not be ascribed to the legislature. Any other interpretation would
result in a situation wherein an imaginary line over the old shore line might
result in one set of regulations by the Commissioner on one side of that
water line, with statutory regulations applicable to the inland waters of the
state applying to the other.

A case in point is Attorney General vs. Bay Boom Wild Rice & Fur
Farm, 178 N. W. 569. In this case a dam at Menasha, Wisconsin, raised the
waters of Lake Poigan and the Wolf River so that large, marshy areas were
overflowed. It was there held that these waters were added as a part of the
public waters of Lake Poigan; that the public acquired the same rights to
use those waters for recreational purposes as they had over the original
lake waters and that they became one complete body of public water.

On the basis of that authority, and because it is inconceivable that the
legislature could have intended to create an absurd situation as above
pointed out, we hold that all of the sloughs and backwaters, the bays and
the newly extended water areas connected with the main channel of the
river by a channel which is navigable at periods when the water level is
approximately equal to the normal pool elevation as created by the War
Department, are a part of the boundary waters between Wisconsin and
Minnesota within the meaning of the legislative act to which you have
called attention.

We have not attempted to discuss the question as to where the definite
boundary between the state of Wisconsin and the state of Minnesota is.
That boundary is the thread of the main channel of the river between the
two states. It is probably a shifting boundary and shifts with the river
channel. It probably is unnecessary to call your attention to the fact that
your authority to regulate extends only from the Minnesota shore line to
that boundary.

MANDT TORRISON,
Special Assistant Attorney General.
December 11, 1939. 3701
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COURTS and CRIMINAL LAW

COURTS

24

District—Power to commit defendant to insane hospital—M27 §§ 9915,
10722,

Hennepin County Attorney.
You ask our opinion on the following question:

“Has the District Court the power under this statute (Section
10722, Mason’s Minnesota Statutes of 1927), to commit one charged
with crime to the State Hospital for the dangerous insane when the
findings of the Court Commission were that the defendant ‘has an in-
adequate mental make-up, that he is a constitutional psychopathic
inferior individual, that his mental condition is such that he is in need
of a prolonged period of medical care and observation at a State hospi-
tal for the dangerous insane,’ without a finding that defendant has
homicidal tendencies?”

We are of the opinion that pursuant to this section the district court
may commit the defendant to any state hospital, and may commit him to the
hospital for the dangerous insane, even without a finding that the defen-
dant has homicidal tendencies. The court may want to so commit the defen-
dant to avoid the danger of his escape from the institution.

Under the second half of the said section, following the semicolon, it is
compulsory on the court to commit him to the hospital for the dangerous
insane if the defendant be found to have homicidal tendencies.

This section of the statute should be considered along with Section
9915, Mason’s Minnesota Statutes of 1927. They have been held to be direc-
tory only, and do not affect the jurisdiction of the court if it proceeds to
final judgment and sentence. See State ex rel. Novak v. Utecht, 203 Minn.
448, 281 N. W. 775.

M. TEDD EVANS,
Assistant Attorney General.

March 18, 1940. 248b-3

25

Justice—Civil Action—Issuing summons—Compulsory—M27 §§ 9015, 9016,
9027.
Nicollet County Attorney.
You inquire whether it is mandatory, as a matter of law, for a justice
of the peace to issue a summons in a civil action when the complaint appears
without color of right or reason.
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We assume that the would-be complaint states or attempts to state a
cause of action which is within the jurisdiction of the justice. If it is a
matter in which the justice has no jurisdiction, then we believe the justice
could rightfully refuse to issue the summons.

The duties of the justice of the peace are divided into two parts: those
performed in a ministerial capacity and those performed in a judicial capac-
ity. When a complaint is made to a justice for the purpose of having a sum-
mons issued, such officer, when issuing such summons, is acting in a minis-
terial capacity. McCarthy v. Clancy, 148 At. 551, 110 Conn. 482. His posi-
tion is similar to that of a clerk of district court receiving a complaint for
filing when required by statute. It is not his duty at such time to deter-
mine whether or not a cause of action exists, such determination to be
made when he acts in a judicial capacity. It might well be that at the time
of issuing the summons, the complaint, which may be either oral or written,
is imperfect or fails to state a cause of action. However, the pleadings in
justice court, under our statutes, shall take place at the time mentioned in
the summons for the appearance of the parties. Mason’s Minnesota Stat-
utes of 1927, Section 9015. Those pleadings may be amended at any time
before or during the trial to supply a defense or omission in the allegations
necessary to support the action or defense (Mason’s Minnesota Statutes of
1927, Section 9027) and thereby remedy any defect that might originally
appear. Middelstadt v. McIntyre, 55 Minn. 69.

Consequently, we believe that the justice should perform the ministerial
duties of issuing a summons in a civil matter irrespective of the matters
stated in the complaint, if the action is within his jurisdiction. To refuse to
so do would be to deprive the complainant of his day in court. If it later
appears to such justice, acting in his judicial capacity, that no cause of
action exists, then it would be proper for him to so judicially determine and
dismiss said action.

HAYES DANSINGBURG,
Assistant Attorney General.
October 31, 1940. 266b-4

26
Justice—Jurors’ Fees—Taxing of —Criminal Cases—M27 § 9136.

Rice County Attorney.

You state a justice of the peace of Rice County has filed a claim for his
fees and costs, including jurors’ fees, with the county auditor pursuant to
Section 9136, Mason’s Minnesota Statutes of 1927. A jury was requested by
the defendant and failed to agree on the verdict, whereupon the justice dis-
missed the case.

You ask: Are jurors’ fees proper items of cost to be charged against
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the county; also, may they be paid on auditor’s warrants without being first
allowed by the county board?

You do not say whether the case in question was a civil or a eriminal
one. The section cited refers to criminal actions, so we will assume the case
to which you refer was a criminal one. Section 9136, supra, provides in part:

“* * * and within ten days after the trial of any criminal action
before him, such justice shall prepare an itemized statement of the
costs taxed therein against the state and file the same with the county
auditor. No bills for justice fees shall be allowed by the county board
until such statement is filed as herein provided, and all fees collected
by such justice have been forwarded as provided by law. * * *”

The question of the payment of costs in criminal proceedings before a
justice where they have not been paid by the defendant has been before this
department a number of times. The statutes are not clear, as stated in an
opinion rendered the commissioner of game and fish on April 28th, 1931:

“There are certain specific provisions calling for a jury in justice
court in criminal cases where it is demanded by the defendant but no
specific provisions for the payment of their fees where not paid by the

defendant (Sections 9120-9126, Mason’s Minnesota Statutes of 1927).
Also provisions requiring the complainant to pay costs where prosecu-
tion was instituted without probable cause and through malice (9128
1d.) and for the assessment of costs against the defendant where judg-
ment of conviction is finally affirmed (9134 Id. See also 9485 Id.).”
After referring to Section 9136, the opinion holds squarely:

“We take it that the justice may present to the county board his
bill for fees and costs in criminal cases instituted before him (where
such costs have not been paid by the defendant) and if the claim be
not allowed, may appeal to the district court from the disallowance
thereof as provided by Section 646, Mason’s Minnesota Statutes of
1927.”

The opinion from which we have quoted was rendered eight years ago
and has not been disturbed by any one of the several legislatures which have
been in session since then or by the decision of any court. It still represents
the views of this office.

Generally, on the question of whether compensation of jurors is taxable
against a defendant on conviction, see 156 Corpus Juris, Page 330, and State
ex rel. v. Distriet Court, 130 N. W. 38 (Wis.).

ROLLIN L. SMITH,
Special Assistant Attorney General.
December 28, 1939. 266b-8
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27

Municipal—Judge—Law creating municipal courts is not unconstitutional in
its entirety because it contains a provision to the effect that the munici-
pal judge thereof shall be a lawyer—L35, C253.

Otter Tail County Attorney.

You state that you are called upon as county attorney each month to
approve claims for fees submitted by the clerk of the municipal court at
New York Mills, Minnesota, which was created by Session Laws of 1935,
Chapter 253. You call attention to an opinion of this office dated January
20, 1939, and addressed to the Hon. J. W. Huhtala, State Representative
from Virginia, Minnesota, which opinion held that “legislation requiring a
municipal court judge, or a special municipal court judge, to be an attorney
at law, would be unconstitutional * * *.” You state that you are in re-
ceipt of a letter from the village attorney of the village of New York Mills
contending that the act creating the court in New York Mills is unconsti-
tutional, and that no claims for fees to this court should be approved against
the county. The claim of the village attorney is based on the opinion of
January 20th rendered by this office.

You therefore ask:

“Is Chapter 253 of the Session Laws of Minnesota for 1935 uncon-
stitutional and the Court created thereby unconstitutional 7"

As you indicate, Laws of 1935, Chapter 253, does not contain a sever-
able clause as to constitutionality. However, the presence or absence of a
severable clause is not controlling in determining the severability of an un-
constitutional portion of a statute. The absence of such a clause, however,
raises a presumption that the act is to be effective in its entirety.

“The principles which underlie the application of the saving clause
have been well established. In the absence of a legislative declaration
that invalidity of a portion of a statute shall not affect the remainder,
the presumption is that the legislature intends the act to be effective as
an entirety. The effect of such a statutory declaration is to create, not
the presumption of entirety in effect ordinarily accorded the statutes,
but an opposite presumption of separability.” 11 Am. Jur., Sec. 156.

Regardless of the saving clause, the general rule is stated in 11 Am, Jur.,
Section 152:

“It is a fundamental principle that a statute may be constitutional in
one part and unconstitutional in another part and that if the invalid
part is severable from the rest, the portion which is constitutional may
stand while that which is unconstitutional is stricken out and rejected.”

Further, at Section 155 of the same authority we find the statement:

“The question as to whether portions of a statute which are con-
stitutional shall be upheld while other divisible portions are eliminated
as unconstitutional is primarily one of intention. If the objectionable
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parts of a statute are severable from the rest in such a way that the
legislature would be presumed to have enacted the valid portion with-
out the invalid, the failure of the latter will not necessarily render the
entire statute invalid, but the statute may be enforced as to those por-
tions of it which are constitutional. * * *

“The principles involved in determining severability on the basis
of the legislative intention comprise the familiar rule that if the parts
of the law are divisible and some of them are constitutional and others
not, the constitutional provisions cannot be held valid if it appears that
they would not have been adopted without the other part; the portion
which remains after deletion must express the legislative will indepen-
dently of the void part.”

In the case of State v. Duluth Gas & Water Company, 76 Minn. 96, the
court said at page 1056:

“The test is, rather, whether the provisions are so essentially and
inseparably connected and interdependent that the one may not oper-
ate without the other, or that it is impossible to suppose that the leg-
islature would have passed the one without the other.”

Other cases decided in Minnesota are gathered in the notes in 11 Am. Jur,,
Section 152.

Reference is made to the case of State ex rel. Paul A. Froehlich v.
George J. Ries, et al, 168 Minn., page 11. In that case the court construed
G. 8. 1923, Section 247, which section provides that “Court commissioners
shall be men learned in the law.” Citing Article 7, Section 7, of the State
Constitution, the court held that the legislature could not impose greater
restrictions or exact other qualifications for eligibility to constitutional
offices than are prescribed in the Constitution, and came to the conclusion
that that part of the statute requiring court commissioners to be men
learned in the law was unconstitutional. The court there by implication
held that the unconstitutional portion of the statute was severable from the
constitutional part.

I believe we can apply the same rule here. Accordingly, being governed
by the test above set out and by the authority of Froehlich v. Ries, supra,
both of your questions are answered in the negative. The law creating the
court, and the court at New York Mills, are constitutional; and only that
portion of the law requiring the judge thereof to be “a person learned in
the law and admitted to practice as an attorney in this state” is unconsti-
tutional.

EDWARD J. DEVITT,
Assistant Attorney General.
March 17, 1939. 307-g

Note: See State ex rel. Burnquist v. Welter, decided Mar. 7, 1941.
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COURTS—Probate

28
Estates—Heirs—Missing—M40, § 8992-126.
Lac Qui Parle County Attorney.

You ask how to proceed under Section 8992-126, Mason’s 1940 Supple-
ment, in a case where money of a missing heir has been deposited with the
county treasurer because the person entitled thereto could not be found
and now has been missing and not heard from for more than seven years.
You state that an application is being made to the probate court for dispo-
sition of the funds to the heirs of the person entitled to the money, and your
question is whether the court may properly under that section direct the
auditor to issue a warrant for the amount thereof payable to the heirs of
such a person,

The proper procedure would be for some person who is entitled thereto
to petition the probate court for administration of the estate of the missing
heir whose absence for more than seven years was unexplained, as was done
in the case of Bornemann v. Ofsthun, 176 Minn. 493, 221 N. W. 876.

If the probate court then appoints an administrator, the qualified ad-
ministrator of such “missing heir” may then give the notice and proceed
pursuant to Section 8992-126.

M. TEDD EVANS,
Assistant Attorney General.
July 22, 1940. 346b

29

Insane Persons—Restoration to capacity—Notice required in lieu of notice
to former State Board of Control—L39, C270 § 8, C431, Art. 7, §§ 3 and
6, M40, § 8992-143.

Dakota County Attorney.

You refer to a proceeding in probate court of your county for restora-
tion to capacity of a man previously committed to the state hospital at St.
Peter as insane. This proceeding is governed by Laws 1939, Chapter 270,
Section 8, amending the probate code, Laws 1935, Chapter 72, Section 143
(Mason’s 1940 Supplement, Section 8992-143), which directs that notice be
given to the State Board of Control if the person in guestion was under its
control and has not been discharged by it. You ask to whom such notice
should be given, the State Board of Control having been abolished.

From your statement I assume that the patient seeking restoration to
capacity is at liberty, presumably on parole from the state hospital. If such
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is the case, notice should be given both to the director of social welfare and
to the director of public institutions. This is required because both direc-
tors have a measure of jurisdiction over such a patient on parole. The
director of social welfare is charged with the duty of supervising such
paroled patients, through the state board of parole, under Laws 1939, Chap-
ter 431, Article 7, Section 6. The director of public institutions also has
potential jurisdiction, under Section 3 of the same article, on account of
the possibility that the parole may be revoked, and the patient returned
to the state hospital,

If the patient were an actual inmate of the state hospital, he would be
under the sole jurisdiction of the director of public institutions, under the
section last above cited, and it would be necessary to give notice only to that
director.

CHESTER S. WILSON,
Deputy Attorney General.
May 9, 1940. 246b-8

30

Psychopathic Personality—Commitment—Does not relieve criminal respon-
sibility nor constitute a defense to the charge therefor—M40 § 8992-
184ec.

Swift County Attorney.

~ You state that you recently allowed a commitment to a state hospital
of a person charged with carnal knowledge as a psychopathic personality.

You inquire whether or not this person should be brought back to your
county on the opening day of court to be arraigned under the complaint.

Laws 1939, Chapter 369, the psychopathic personality act, in Section 3
thereof, provides as follows:

“The existence in any person of a condition of psychopatic person-
ality shall not in any case constitute a defense to a charge of crime, nor
relieve such person from liability to be tried upon a criminal charge,
unless such person is in a condition of insanity, idiocy, imbecility, or
lunacy within the meaning of the laws relating to crimes and criminal
procedure.”

Under this section of the act such a person is not relieved from liability
upon the eriminal offense, nor does it constitute a defense.

JOHN A. WEEKS,
Assistant Attorney General.
November 1, 1939, 248b-3



COURTS AND CRIMINAL LAW 59

31

Psychopathic Personality—Commitment—Warrants of to state hospital, Vet-
erans’ hospital—Amendment thereof and authority to parole after com-
mitment—M40 §§ 8992-176, 8992-179, L39, C369.

Director of Department of Social Security.

You submit four questions relative to patients committed under Chapter
369, Laws of 1939, known as the “Psychopathic Personality Law.”

1. “Has the Probate Court authority to issue dual warrants of
commitment to the state hospitals and to the veterans hospital ?”

Question one is answered in the affirmative. The 1938 Supplement to
Mason’s Minnesota Statutes, Section 8992-176, provides in part as follows:

“If the patient is found to be insane or inebriate, the court shall
issue to the sheriff or any other person a warrant in duplicate, commit-
ting the patient to the custody of the superintendent of the proper state
hospital, or to the superintendent or keeper of any private licensed in-
stitution for the care of inebriates or insane persons; provided, how-
ever, that such patients are required to pay the necessary hospital
charge. If such patient be entitled to care in any institution of the
United States in this state, such warrant shall be in triplicate, commit-
ting him to the joint custody of the superintendents of the proper state
and federal institution. If such federal institutions be unable or unwill-
ing to receive the patient at the time of commitment, he subsequently
may be transferred to it upon its request. Such transfer shall discharge
his commitment to the state institution and constitute a sole commit-
ment to the federal institution. * * *"

Section 2 of Chapter 369, Laws 1939, provides in part as follows:

“* % * all laws now in force or hereafter enacted relating to in-
sane persons, to persons alleged to be insane, and to persons found to
be insane, shall apply with like force and effect to persons having a
psychopathic personality, to persons alleged to have such personality,
and to persons found to have such personality, respectively.”

2. “If the court has such power and did not issue a dual commit-
ment, can the record be amended and a dual warrant issued?”

Question two is answered in the affirmative. This authority is derived
under the general powers of the court to correct or amend its processes.

3. “Provided the Veterans’ Hospital will receive the patient, may
we transfer when there is no dual warrant?”

There is no provision for such a transfer unless authorized in the com-
mitment and it is necessary to amend the warrant as provided hereinbefore.

4, “Have we authority to parole if we see fit?"”
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Question four is answered in the affirmative. The 1938 Supplement to
Mason’s Minnesota Statutes, Section 8992-179, provides as follows:

“Any insane, inebriate, feebleminded, or epileptic patient commit-
ted to the state board of control or any institution under its control,
may be released to any person if such board consent thereto or if a
bond to the State be filed with such board in such amount as it may fix,
conditioned upon the care and safekeeping of the patient and the pay-
ment of all expenses, damages, and other items arising from any act of
such patient.”

JOHN A. WEEKS,
Assistant Attorney General.
November 21, 1939. 248b-3

32

Psychopathic Personality—Patient—Parole or discharge governed by same
provisions as dangerously insane—L39, C369, M1927, § 4524;
L39, C270, §8 (superseding M38, § 8992-143); M38, § 4523; M38, §§
8992-179, 8992-180.

Superintendent Moose Lake State Hospital.

In regard to the parole or discharge of patients committed under the
psychopathic personality law, Laws 1939, Chapter 369, it is my opinion that
those matters are governed in all respects by the same provisions of law
that apply to a person found to be dangerously insane. This results from
the fact that under the definition of psychopathic personality given in See-
tion 1 of the act, a finding of such personality involves a determination that
the patient is dangerous to other persons.

In such a case the patient or anyone interested in him has a right to
petition the committing court for release at any time (Laws 1939, Chapter
270, Section 8, superseding Mason's Minnesota Statutes, 1938 Supplement,
Section 8992-143). A patient may be paroled, released, or discharged under
the provisions of Mason’s Statutes, 1938 Supplement, Section 4523, Mason’s
Statutes 1927, Section 4524, or Mason’s Statutes, 1938 Supplement, Section
8992-179, provided, that an order therefor must first be obtained from a
court of competent jurisdiction, as required by Mason's Statutes, 1938 Sup-
plement, Section 8992-180.

CHESTER S. WILSON,
Deputy Attorney General.
March 19, 1940. 248b-11



COURTS AND CRIMINAL LAWw 61

33

Psychopathic Personality—Patient—Transfer to asylum for the dangerous
insane—M27 §§ 4534, 4528,

Director Division Publie Institutions.

You inquire if under the terms of Mason’s Minnesota Statutes, Section
4534, you are authorized to transfer a psychopathic personality patient from
the state hospitals to the asylum for the dangerous insane.

Mason’s Minnesota Statutes, Section 4534, provides as follows:

“Whenever any inmate of a state hospital or asylum for the insane
or the school for feeble-minded and colony for epileptics, is found by
the state board of control to have homicidal tendencies, or to be under
sentence or indictment or information, he shall be transferred by the
board to said asylum for the dangerous insane for safekeeping and
treatment.”

You will note that the foregoing act requires a finding by the state
board of control (now department of social security) that the patient has
homicidal tendencies or to be under sentence or indictment or information
before such transfer can be made under this statute.

The foregoing section of the statute is not the exclusive means of com-
mitment to the asylum for the dangerous insane. Under Section 4528 the
state board of control may transfer to the asylum for the dangerous insane
any patient found to be dangerous, in accordance with the provisions
therein. .
JOHN A. WEEKS,

Assistant Attorney General.
August 3, 1939. 248b-3

34

Psychopathic Personality—Witnesses—Fees payable on order of Probate
Court—L39, C369, M40, §§ 8992-184a to -184c, 8992-177; M27, § T7009.

Hennepin County Attorney.

You state that in a proceeding under the psychopathic personality act,
Laws 1939, Chapter 369 (Mason’s Statutes, 1940 Supplement, Sections 8992-
184a to 8992-184c¢, inclusive), the probate court appointed two medical doe-
tors trained in psychiatry as examiners, and that the county attorney, prose-
cuting the case, called another psychiatrist as a witness in support of the
petition. I take it that this psychiatrist was called to give his opinion as an
expert, not merely to testify as a lay witness to facts which he had ob-
served. You say that the probate court has taken the position that the fees
of this witness are not payable out of the probate court fund but should be
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paid out of the funds allotted for witness fees in district court. You in-
quire out of which fund the fees of the witness should be paid.

Apparently the probate judge is of the opinion that he has no authority
to order payment of the fees in question out of funds at his disposal, and
that payment should be made by order of the district court, as in case of
an expert witness for the state in a criminal case in that court.

By the terms of the psychopathic personality act, proceedings thereun-
der are governed by the laws relating to insanity cases except as otherwise
expressly provided. The act makes no express provision for payment of wit-
ness fees or other expenses. Hence reference must be made to the appli-
cable provision of the probate code, Mason’s Statutes, 1940 Supplement,
Section 8992-177, reading as follows:

“In each proceedings the court shall allow and order paid to each
witness subpoenaed the fees and mileage prescribed by law, to each
examiner the sum of $5.00 per day for his services and 15c¢ for each
mile traveled, * * *. Upon such order the county auditor shall issue
a warrant on the county treasurer for the payment thereof.”

No particular fund is specified by the statute. Fees ordered paid by the
court under this provision are a general obligation of the county. Desig-
nation of a special fund therefor is merely a matter of accounting proce-
dure adopted by the county authorities.

Mason's Statutes 1927, Section 7009, provides:

“The judge of any court of record, before whom any witness is
summoned or sworn and examined as an expert in any profession or
calling, may, in his discretion, allow such fees or compensation as in his
judgment may be just and reasonable.”

In my opinion the above quoted provisions clearly authorize the probate
court to order payment of all fees for witnesses, both lay and expert, in
proceedings in that court under the psychopathic personality act, as well as
in proceedings for the examination of other mental defectives authorized
by the probate code. It is immaterial whether the witnesses are called in
support of the petition or in behalf of the patient. The law makes no dis-
tinction. It recognizes that proceedings for the examination of mental de-
fectives are not prosecutions or adversary actions, but investigations to
determine whether or not the patients should be confined and treated for
their own benefit and for the protection of society. If a patient does not
require confinement, it is just as much to the interest of the public to have
him released as it is to have him committed if he needs it. Public interest
demands that the decision be based on a full hearing of all pertinent testi-
mony, whatever it may show. Hence the law provides for the payment from
the public treasury of the fees of all witnesses in such proceedings, no mat-
ter who calls them.

You are therefore advised that the fees of the witness in question in
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your case are payable by the county on order of the probate court. The
district eourt would have no authority in such a matter except in case of an
appeal.
CHESTER S. WILSON,
Deputy Attorney General.
April 12, 1940. 248b-11

35

Psychopathic Personality—Witnesses—Fees to be paid psychiatrist sub-
poenaed as a witness—M27, § 7009.

Judge of Probate Court.

You state that in a psychopathic personality proceeding before your
court it became necessary to subpoena a psychiatrist from the state hospi-
tal at St. Peter. You then inquire what witness fees may be paid the psy-
chiatrist.

In my opinion Section 7009, Mason’s Minnesota Statutes 1927, would
apply to a proceeding before your court. That section provides:

“The judge of any court of record, before whom any witness is
summoned or sworn and examined as an expert in any profession or
calling, may, in his discretion, allow such fees or compensation as in
his judgment may be just and reasonable.”

In the case of Bekkemo v. Erickson, 186 Minn. 108, 114, 242 N. W. 617,
the court held that the fact that an expert witness is employed in the ser-
vice of the state does not disqualify him from receiving compensation as an

expert witness.
: KENT C. van den BERG,

Special Assistant Attorney General.

June 1, 1940. 248b-11

CRIMINAL LAW

36

Delinquency—Neglected or delinquent children—Contributing to neglected
or delinquent condition—Elements of offense—Prior adjudication of
child’s condition necessary—M27, § 8662.

Clearwater County Attorney.

In regard to the offense of contributing to the delinquency of a child,
under Mason’s Statutes 1927, Section 8662, it is clear from the language
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of this section that before a prosecution will lie thereunder there must be
a formal adjudication by the proper juvenile court that the child is neglected
or delinquent.

Two classes of cases may arise under this section: (1) those where the
conduct which contributed to the neglect or delinqueney occurred before the
adjudication of the latter, in which case the conduct of the offender would
necessarily have a more or less direct relation to the particular conditions
constituting the neglect or delinquency; (2) cases where the conduct which
contributed to the neglect or delinquency occurred after the adjudication,
in which case it is not essential that the conduct of the offender should have
any such direct relationship, though it must, of course, encourage, cause, or
contribute in some way to the neglected or delinquent condition of the child.
An example of the latter class of cases is found in State v. Sobelman, 199
Minn, 232, 271 N. W. 484, with which you are probably familiar.

We do not have on file any stock forms of complaint for the offense in
question. Cases vary so that it would be difficult to prepare a standard form.
Generally speaking, the complaint should allege that the child has been
found and adjudged a delinquent, giving the date and naming the court,
and should set forth the essential facts of the conduct of the defendant
whereby it is claimed he encouraged, caused, or contributed to the delin-
quent condition of the child. You do not state the circumstances of your
case. If you would like to have us draw a complaint, please submit a full
statement of the facts, and we shall be glad to prepare a proper form.

CHESTER S. WILSON,
Deputy Attorney General,
March 19, 1940. 840a-5

37

Extradition—Compact for cooperative effort and mutual assistance in crime
enforcement and prevention—Relation of parolees to demanding state—
L35, C2517.

Honorable Harold E. Stassen,
Governor.
Sir:

You state that on September 24, 1937, as Governor of this state, you
signed a compact effecting the procedure relative to the apprehension and
return of parolees between this state and some thirty other states which
signed the agreement. You inguire:

“(1) Under the terms of the compact is a formal requisition from
the executive authority of the demanding state necessary before the
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authorities of this state release him to the custody of the agent of the
demanding state?

“(2) Is it necessary that a governor’s warrant in extradition be
issued by the governor of Minnesota ?

“(3) Is the governor of Minnesota required either by law or well
established custom to grant a hearing to the accused?

“(4) Is it necessary for the officer having custody of the accused
to take the accused before a judge of a court of record and obtain a
waiver of his right to sue out a writ of habeas corpus as provided in
the Uniform Extradition Act enacted by the 1939 Legislature?”

The facts which caused this question to arise are as follows: One “X”
was convicted of a felony in the state of Michigan and, after serving part
of his time on such sentence, was placed on probation in the state of Min-
nesota, While in this state he violated the terms of his parole, and the
state of Michigan is now demanding his return under a compact entered
into by these various states covering the matter of parolees.

On June 6, 1934, Congress passed an act providing for compacts be-
tween states for cooperation in the prevention of crime, which act states:

“The consent of Congress is hereby given to any two or more
States to enter into agreements or compacts for cooperative effort and
mutual assistance in the prevention of crime and in the enforcement of
their respective eriminal laws and policies, and to establish such agen-
cies, joint or otherwise, as they may deem desirable for making effec-
tive such agreements and compacts.” (C. 406, 48 State 909; U.S.C.A.,
Title 18, § 420.)

Pursuant to such congressional authority, the legislature of the state
of Minnesota enacted Chapter 257, Laws 1935, which provides as follows:

“An Act Authorizing the Governor of the State of Minnesota to
Enter Into Reciprocal Agreements with Other States for Supervision
and Return of Persons on Parole or Probation.

“WHEREAS, the Congress of the United States of America has, by
law, given consent to any two or more states to enter into agreements
or compacts for cooperative effort and mutual assistance in the preven-
tion of crime and in the enforcement of their respective criminal laws
and policies;

“Be it enacted by the Legislature of the State of Minnesota:

“Section 1. Governor may enter into reciprocal agreement.—The
governor of the state of Minnesota is hereby authorized and empowered
to enter into compacts and agreements with other states through their
duly constituted authorities, in reference to reciprocal supervision of
persons on parole or probation and for the reciprocal return of such
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persons to the contracting states for violation of the terms of their
parole or probation.”

The following is a copy of the compact entered into by various states of
these United States:

“A Compact

“Entered into by and between all the States Signatory hereto, with
the consent of the Congress of the United States of America, granted
by an act entitled ‘An Act granting the consent of Congress to any two
or more states to enter into agreements or compacts for cooperative
effort and mutual assistance in the prevention of crime and for other
purposes,’ effective June 6, 1934,

“The contracting states solemnly agree:

“(1) That it shall be competent for the duly constituted judicial
and administrative authorities of a state party to this compact (herein
called ‘sending state’) to permit any person convicted of an offense
within such state and placed on probation or released on parole to reside
in any other state party to this compact (herein called ‘receiving
state’) while on probation or parole, if

“(a) Such person is in fact a resident of or has his family resid-
ing within the receiving state and can obtain employment there;

“(b) Though not a resident of the receiving state and not having
his family residing there, the receiving state consents to such persons
being sent there.

“Before granting such permission, opportunity shall be granted
to the receiving state to investigate the home and prospective employ-
ment of such person.

“A resident of the receiving state, within the meaning of this sec-
tion, is one who has been an actual inhabitant of such state continu-
ously for more than one year prior to his coming to the sending state
and has not resided within the sending state more than six continuous
months immediately preceding the commission of the offense for which
he has been convicted.

“(2) That each receiving state will assume the duties of visita-
tion of and supervision over probationers or parolees of any sending
state and in the exercise of those duties shall be governed by the same
standards that prevail for its own probationers and parolees.

“(3) That duly accredited officers of a sending state may at all
times enter a receiving state and there apprehend and retake any per-
son on probation or parole. For that purpose no formalities will be
required other than establishing the authority of the officer and the
identity of the person to be retaken. All legal requirements to obtain
extradition of fugitives from justice are hereby expressly waived on
the part of the states party hereto, as to such persons. The decision
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of the sending state to retake a person on probation or parole shall be
conclusive upon and not reviewable within the receiving state: Pro-
vided, however, that if at the time when a state seeks to retake a pro-
bationer or parolee there should be pending against him within the re-
ceiving state any criminal charge, or he should be suspected of having
committed within such a state a criminal offense, he shall not be retaken
without the consent of the receiving state until discharged from prose-
cution or from imprisonment for such offense.

“(4) That the duly accredited officers of the sending state will
be permitted to transport prisoners being retaken through any and all
states parties to this compact, without interference.

“(b) That the governor of each state may designate an officer
who, acting jointly with like officers of other contracting states, if and
when appointed, shall promulgate such rules and regulations as may
be deemed necessary to more effectively carry out the terms of this
compact.

“(6) That this compact shall become operative immediately upon
its execution by any state as between it and any other state or states
so executing. When executed it shall have the full force and effect of
law within such state, the form of execution to be in accordance with
the laws of the executing state.

“(7) That this compact shall continue in force and remain binding
upon each executing state until renounced by it. The duties and obliga-
tions hereunder of a renouncing state shall continue as to parolees or
probationers residing therein at the time of withdrawal until retaken
or finally discharged by the sending state. Renunciation of this com-
pact shall be by the same authority which executed it, by sending six
months’ notice in writing of its intention to withdraw from the com-
pact to the other states party hereto.”

From the information we have, the following states have signed such com-
pact:

State Date State Date .
Arizona ... e 9-24-37 New Mexico .................._8-31-37
Arkansas .........cceenieen..8-15-87 QM0 wonmipmuansimminsns I1TEBT
Colorado ...9-24-37 Oregon ........... ....9-14-37
Delaware .........ocesseaa 9-17-37 Pennsylvania . ....9-21-37
INinois ...coeeeeeeeceeeee e 9-22-37 Rhode Island ... ....9-24-37
Indiana ...9-13-37 1 5 1 TN ....9-20-37
Towa ... ....8-26-37 Vermont ... ....9-13-37
Kansas ....... ....9-15-37 Washington ....9-16-37
Maryland ............ ....9-24-37 Wyoming ....ccooeiviiiiicnnnennn 9-24-37
Massachusetts ... ....9-23-37 NI il 9-22-38
Michigan ........... ....9-14-37 California .. .T- 7-39
Minnesota .......cccocooioeiiinee. 9-24-37 Louigiana .........................9-13-39
Montana ............o..............9-14-37 Maine ...........ccconneneee...o. T-21-39
Nebraska ....9-24-37 Tennessee ... ....6- 1-39
New Hampshire ...............9-17-37 West Virginia .....................6- 5-39

New Jersey ....ccoceeeeeerennnnnd 9-23-37
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Under the terms of the compact it appears that all that it is neces-
sary for a demanding state to do in order to retake any person on parole
or probation is covered by Section 3 of the compact, which waives all for-
malities except the necessity of establishing the authority of the officer rep-
resenting the demanding state, and establishing the identity of the person
to be taken. All legal requirements to obtain extradition of fugitives from
justice are thereby expressly waived on the part of the states party thereto,
as to such persons. The decision of a sending state to retake a person on
probation or parole shall be conclusive upon and not reviewable within the
receiving state.

This proceeding is separate and distinct from an extradition, and it is
only necessary to comply with the terms of such compact. Consequently
all of your questions are answered in the negative.

This opinion is limited to facts covered by the compact. It does not
cover the case of a person paroled within a state, who thereafter flees to
another state.

HAYES DANSINGBURG,
Assistant Attorney General.
March 4, 1940. 193a-4

38

Indictment—Abandonment—Desertion—Nonsupport—Venue of under facts
stated—M27, §10136.

City Attorney, Minneapolis.

You ask whether an action for nonsupport under Section 10136, Ma-
son’s Minnesota Statutes of 1927, should be brought in Ramsey County
where the husband resides, or in Hennepin County where the wife and chil-
dren have resided for the past six months.

This has been a troublesome question for several years. See Opinions,
No. 126, 1928 Report, and No. 45, 1934 Report. The difficulty started with
the decision of State v. Justus, 85 Minn. 114, 88 N. W. 415, which is good
law as far as it applies to the felony charge under Section 10135, but the
dictum therein contained and the reason therein contained should not apply
to cases under Section 10136, Mason’s Minnesota Statutes of 1927. It should
be noted that this decision was handed down in 1901, and that our present
statutes are entirely different than the statute considered in that case.

We must bear in mind the distinction that exists between these two
sections of the statute. Under Section 10135 there must be proof of some
affirmative act or acts constituting desertion and proving the intent to
wholly abandon. Under Section 10136 no proof of affirmative acts is neces-
sary, but merely proof of omission, or failure to perform his duties of sup-
porting minor children, or wife being in destitute circumstances.
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We are of the opinion that the charge brought under the latter section
of the statute, Section 10136, can properly be brought in Hennepin County,
because the duty to support existed there and the failure to support occurred
there.

The only Minnesota cases since the Justus case which are at all help-
ful are State v. Ford, 1561 Minn. 382, 186 N. W. 812, and State v. Clark, 148
Minn. 389, 182 N. W. 452, neither of which bear directly on this question.
However, since we have held in other rulings of this office that the physical
presence of the defendant is not necessary, and since the offense is a con-
tinuing one, the defendant in your case has violated this statute daily dur-
ing the time his family has resided in your county.

The weight of authority in other states is that, generally speaking, the
husband owes the duty to support his family at the place where they reside,
and that if he fails to support them, the offense is committed at that place,
his constructive presence there being presumed for the purpose of estab-
lishing the venue. State v. Devoracek, 140 Iowa 266, 118 N. W. 399, and
State v. Miller, 22 A. L. R. 788.

M. TEDD EVANS,
Assistant Attorney General.
November 16, 1939. 133b-1

39
Indictments—Larceny—As bailee—Borrowing car—M27, § 10358.
Big Stone County Attorney.

You ask for form of information in the case where a man borrowed a
car for a short trip and then left the country and the car was later found
abandoned many miles away.

While there is some authority, as you suggest, that the wrongful intent
would relate back to the time of taking, you would still have some difficulty
in satisfying the jury under the usual larceny statute because he got pos-
session of the car lawfully in the first instance, while one of the elements of
ordinary larceny is a wrongful taking.

We suggest that you charge him with the larceny as a bailee, under
Section 10358, Subdivision 2, Mason’s Minnesota Statutes 1927. The cases
of State v. Comings, 54 Minn. 359, State v. Holton, 88 Minn. 171, and State
v. Schoemperlen, 101 Minn. 8, will be helpful in determining what facts
should be set forth in the information.

M. TEDD EVANS,
Assistant Attorney General.
September 22, 1939. 133b-45
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40

Information—Under facts stated two offenses cannot be joined but can
allege means in alternative for committing same offense—M27, § 10643.

Lac qui Parle County Attorney.

You ask if you ean file an information for assault in the second degree
under Section 10098, Mason’s Minnesota Statutes of 1927, alleging in the
alternative under subsection 3 that it was with intent to do grievous bodily
harm, or (under subsection 5) with intent to commit a felony, to-wit: rape.

The former opinion of this office dated December 26, 1935, may be cor-
rect as far as filing two separate counts in the same indictment is con-
cerned. However, it does not go far enough, and it appears to us that you
would merely be doing what Section 10643, Mason’s Minnesota Statutes of
1927, specifically provides for in one portion:

“Where the offense may have been committed by the use of differ-
ent means, the indictment may allege the means of committing the
offense in the alternative.”

State v, Hann, 73 Minn. 140, indicates that this may be done. Also see
State v. Ekberg, 178 Minn. 437.

We do not see how defendant's affidavit, which was a part of his mo-
tion to withdraw his plea of guilty, could possibly be admissible as a part
of the state's case. Of course, it can be used for cross examination and im-
peachment if he takes the stand. It is not in the form of a confession, nor
could you lay a foundation to have it admitted as a confession. Possibly
you can prove some of the same matter by oral admissions made by him
to the sheriff.

M. TEDD EVANS,
Assistant Attorney General.

April 29, 1940. 133b-7

41

Jury Trial—Fee—Compel defendant to pay—Article 1, Section 6, Minne-
sota Constitution—M27, §232.

Olmsted County Attorney.

You call our attention to Section 232, Mason’s Minnesota Statutes of
1927, referring to the provision in municipal courts which provides for a fee
of fifty cents for each juror required, and ask whether or not this require-
ment applies in criminal cases when the defendant is well able to pay this
fifty cents for each juror, and if so whether or not this requirement would
be unconstitutional.
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While you do not so state, it is our belief that the municipal court of
the city of Rochester is organized under the general provisiens of the law
for municipal courts, as it appears in Section 215 to 254,. Mason’'s Minne-
sota Statutes of 1927.

Section 6 of Article 1 of the Constitution of the State of Minnesota
states:

“In all eriminal prosecutions the accused shall enjoy the right to a
speedy, public trial, by an impartial jury of the county or district
wherein the crime shall have been committed * * *”

We do not believe that it was the intention of the legislature nor that they
had the power to enact a law which would deprive a person of such consti-
tutional right. To refuse to grant a defendant jury trial in a criminal case
for his failure to pay a fee, irrespective of his financial circumstances,
would be to disregard the constitutional provision heretofore cited.

This opinion does not refer to a jury trial with reference to a viola-
tion of a city ordinance, d
HAYES DANSINGBURG,
Assistant Attorney General.
March 21, 1940. 260a-4

42

Prisoners—Board—Expense of when arrested by highway patrol for viola-
tion of highway traffic act—Right to charge prisoner for keep after
serving part of sentence and then paying fine imposed.

Fillmore County Attorney.

You state that a village in your county has presented a bill for pay-
ment to the county board consisting of the cost of meals served to prison-
ers held in its jail pending trial or arraignment for offenses against the
traffic laws of the state and charged under state law both by the highway
patrol and by the local officers. You inquire if the county is obligated to
pay for such meals by reimbursing the village irrespective of the officer
who prefers the charge, it being understood that if the arrest is made by
the highway patrol, you may seek reimbursement from the state for ex-
penses of this type.

Section 25564, Sub-section 18(h), Mason’s Minnesota Statutes, 1940 Sup-
plement, states:

“All fines, from traffic law violations, collected from persons appre-
hended or arrested by such employees, shall be paid into the state treas-
ury and shall be credited to a separate fund hereby established for that
purpose. Out of such fund shall first be paid to counties all costs and
expenses incurred by them in the prosecution and punishment of per-
sons so arrested and for which such counties have not been reimbursed
by the payment of such costs and expenses by the person prosecuted,
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and so much of said fund as shall be necessary for the making of such
reimbursement is hereby appropriated therefor. Such payment shall
be made by the state treasurer upon the claim of the county verified
by the county auditor. On the first day of each calendar month the
moneys remaining in such fund shall be credited to that part of the
trunk highway fund which is set apart for maintenance purpose; and
s0 much of said maintenance fund as shall be necessary for the salaries
and maintenance of such employes is hereby appropriated for that pur-
pose.”

You will note that the payment is made to the county by the state
treasurer upon a claim verified by the county auditor. Consequently, if a
person is held in a village jail to answer for a traffic law violation charge,
it would appear that the county should pay the village and seek reimburse-
ment from the state treasurer under the above named statute where the
person was apprehended or arrested by the highway patrol.

Where the person is held in a village jail pending trial or arraignment
for a violation charged under the state law by local officers, it is our opinion
that the charge should be paid by the county board upon a verified claim
from the village.

You next inquire if a prisoner having elected to serve his sentence
rather than pay the fine imposed, later changes his mind and pays his fine,
whether or not the county can charge the meals to him for the number of
days he was fed in jail as a condition of his release. We answer this ques-
tion in the negative. This individual was sentenced in the alternative to
pay a fine or serve a certain length of time in such bastile. If he elects to
serve the sentence and later changes his mind and pays the fine, he has
complied with the sentence imposed by the court and no additional fine can
be levied or assessed against him, which, in effect, is what you would be
doing if you charged for his care and keep during the time he was in jail
in addition to the fine imposed by the court.

I also call your attention to Section 10856, Mason’s Minnesota Statutes,
1927, which gives a prisoner a credit of $1.50 on any judgment for fine
and costs when imprisoned in default of payment where such prisoner has
been sentenced to hard labor in compliance with Section 10853 of said stat-
utes.

HAYES DANSINGBURG,
Assistant Attorney General.
December 21, 1940. 569a

43

Prisoners—Sentences—Where to be served—L39, C71, M27, §§ 9934, 10824,
10818,

St. Louis County Attorney.
Chapter 71, Laws of 1939, merely repeals Chapter 207, Laws of 1935,
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which created a receiving depot at St. Cloud Reformatory, and required all
prisoners to be sentenced and sent there.

The following sections of Mason's Minnesota Statutes for 1927 are still
in full force and effect in the absence of the above provision now repealed.
Section 9934 provides that the sentence shall state the place where the sen-
tence is to be served. Section 10824 provides that prisoners from 16 to 30
years of age on a first offense shall be sentenced to the Reformatory. All
second offense prisoners or all prisoners over the age of 30 years are to be
sentenced to Stillwater. Section 10818 gives the judge some further discre-
tion in the matter.

The state board of control (now department of Social Security) still
has the power at any time to transfer prisoners from one place to another,
but the above sections and rules apply to the original sentence.

M. TEDD EVANS,
Assistant Attorney General.
April 4, 1939. 341k

44

Prisoners—Sentences—Suspending after commitment.
Warden, Minnesota State Reformatory.

You ask if the court has jurisdiction to make an order that you return
a prisoner for further proceedings.

You refer to former opinions of this office, namely, December 31, 1924,
and May 31, 1927. These opinions are correct, and hold that the court can-
not usurp the powers of the pardon board, or board of parole, by suspend-
ing a sentence after commitment.

However, the court always has the right to grant a new trial; and also
has an inherent power of correcting a judgment or sentence entered by mis-
take. In State v. Hughes, 157 Minn. 503, 195 N. W. 635, our court stated
that the practice relating to new trials in criminal cases is the same as in
civil cases. Citing Dunnell’s Digest 2489. In the case of Ayer v. C. N. 8.
Railroad Co., 189 Minn. 359, the court states an order granting new trial
after judgment has been entered, vacates a judgment, even though the mo-
tion did not ask for a vacation of the judgment. In the case of State v.
Johnson, 146 Minn. 468, 177 N. W. 657, our Supreme Court held that even if
the time for appeal had gone by, if the court ordered a new trial, such order
is good because the state has no right to review by appealing from such
an order.

M. TEDD EVANS,
Assistant Attorney General.

January 17, 1940. 341k-9
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45

Baccalaureate Services which do not advocate tenets of any creed or sectarian
belief permissible in state schools.

The Governor.

You ask whether or not the holding of religious baccalaureate services
in state schools is permissible under our law.

The general subject of teaching religion in schools was discussed at
length by our supreme court in the case of Kaplan v. Independent School
Distriet of Virginia, 171 Minn. 142. The majority opinion in that case con-

tains the statement that

“so long as no pupil is compelled to worship according to the tenets of
any creed, or at all, and no sectarian belief is taught, courts should not
hold that there is any violation of the constitutional guarantee of re-
ligious liberty.”

If at said baccalaureate services there is no advocacy of the tenets of
any particular creed or sectarian belief, it would appear that no statutory
or constitutional provision would be infringed by the holding of such ser-
vices in our state schools.

J. A. A. BURNQUIST,
Attorney General,
March 20, 1939. 170£-4

Bids—Contracts—Busses—Lowest responsible bidder—M27, §§ 2846, 2847.

Attorney for School Board.

You state that the Renville School Board has invited bids for school
busses; also that heretofore the distriet has operated two different makes
of busses, one of which has proved more satisfactory than the other in that
it consumes less gasoline and oil and requires fewer repairs.

You ask:

“Is the school board permitted in opening the bids to take into
account what they consider the best bid if not actually the lowest in
figures, especially where there is no great difference in the bid but
there is what they consider a material difference in the make?”
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The pertinent statutes are, § 2846 and § 2847, M. M. 8. '27, the latter
expressly requiring such contracts to be let to the “lowest responsible bid-
der.” This requirement is ordinarily held mandatory (3 McQuillin Mun.
Corp., p. 859; II Dillon Mun. Corp., pp. 1202, 1208; 23 Fourth Dec. Digest,
“Municipal Corps.,” § 336).

Our court has commented on this principle in Kelling v. Edwards, 116
Minn. 484, thus:

“Many statutes * * * contain this or some similar requirement

* and the conceded rule is that such requirement is mandatory
and unless it is complied with the contract will be illegal * * *. The
determination of the responsibility of bidders calls for the exercise of
deliberation and diseretion. * * * ‘Responsible’ in such statutes im-
ports not only financial responsibility but also integrity, skill and abil-
ity, and the likelihood of the bidder’'s doing faithful and satisfactory
work.”

* ok

In other words, the performance of more than a mere ministerial act
is called for when the public authorities let a contract. Discretion is exer-
cised. There is authority for the proposition that the lowest bid may be
rejected if in the exercise of an honest discretion another seems to be bet-
ter for the object to be accomplished (3 McQuillin Mun. Corp. 917).

The purpose of the law is to protect the public against unwise and in-
judicious contracts resulting from favoritism and dishonesty, and to secure
the performance of public work upon the best terms and at the lowest pos-
sible cost (Victoria v. Muscoda, 279 N. W. 663 (Wis.)).

There are no opinions of our supreme court directly in point. I believe
our court, when finally called upon to pass upon this question, will hold that
where there is a clear showing—as is the case here—that one make of
automobile is far superior for the purposes of the district than another and
will better meet its performance requirements, that make may be pur-
chased notwithstanding it is not the lowest in price (American La France
v. New York, 281 N. Y. Supp. 519).

.

After all what is the lowest bid? If Make A is offered at one thousand
dollars, and it is known it costs five hundred dollars a year to operate it,
whereas Make B is offered at eleven hundred dollars, and it is known it
costs two hundred fifty dollars a year to operate it, it would seem—all
things considered—Make B was the lowest bid.

Accordingly you are advised that on the facts stated in your letter the
board may award the contract to the make of car which will best meet the
requirements of the district, notwithstanding the fact that it is not actually
the lowest in price. It should, however, be prepared to show in court if
required to 'do so the reasons which make the more expensive car the most
desirable for the district.

ROLLIN L. SMITH,
Special Assistant Attorney General,
June 19, 1939. 707a-12
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47
Board Authority—Easements—Granting of—M27, § 2815.

Lyon County Attorney.

You inquire as to the authority of the school board to grant an ease-
ment to a utility company or, in your case, to the R. E. A.

Section 2815, Mason’s Minnesota Statutes of 1927, prescribes the pow-
ers of school boards. We are of the opinion that an easement is an interest
in real estate within the meaning of that section and, accordingly, the school
board has no power to grant an easement unless authorized to do so by
vote of the electors. Previous opinions of this office dated May 26, 1925,
and December 23, 1930, are in accord with this ruling.

You refer to an opinion of this office dated June 14, 1938, in which it
was held that a school board could purchase a share in a R. E. A. associa-
tion, provided no liability attached, and such purchase was necessary to
obtain lighting facilities, and also holding that the school board might con-
tract with such association for lighting facilities and for the purchase of
electricity.

You suggest that it should follow from such opinion that the school
board should be authorized to execute an easement. Such an interpreta-
tion seems an unwarranted extension of that opinion, since the express pro-
visions of the statute above cited are to the contrary and must govern in
this case.

M. TEDD EVANS,
Assistant Attorney General.

March 20, 1940, 161b-10

48

Board—Authority—Unorganized territory—May sell land without vote of
electors—M27, §§ 2850-2866.

Commissioner of Education,

You ask for a reconsideration of an opinion of a previous administra-
tion dated October 6, 1937, which held that the board of education for un-
organized territory could not sell a school site without a vote of the elec-
tors. To the extent that said opinion is inconsistent herewith, it is super-
seded.

It is our belief that Section 2858, Mason’s Minnesota Statutes of 1927,
which is Section 443 of the 1939 edition of the Minnesota School Laws, con-
fers on the board of education for unorganized territory the power to sell
property without a vote of the people. This section reads as follows:
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“When not otherwise provided in this act the powers and duties
of said board of education of unorganized territory shall be the same
as those of school boards and annual meetings of independent school
distriets.”

Thus, as it is nowhere otherwise provided in the act, it appears that the
school board for unorganized territory has all the powers granted to an
annual meeting of an independent district. Section 2815 (1), Mason’s Min-
nesota Statutes of 1927 (Section 341, Sub-section 1, 1939 edition, School
Laws), provides that a regular meeting (annual) or special of an indepen-
dent district may sell school sites.

However, in the particular instance, regarding the site of School Dis-
trict No. 9, said county, we find that the deed of this school site dated Sep-
tember 19, 1925, contained the following reservation:

“It is agreed and understood by the parties hereto that if at any
time the above described premises shall be discontinued for use for
school purposes said premises above described shall revert to grantors
on payment of purchase price.”

It seems very clear from the statement in Mr. Bisek’s letter that this
real estate has not been used for school purposes for about nine years and
that the school is being occupied as a residence and is badly run down and
depreciated; that the board could give no title to these premises and that
the former owners, or their heirs, still have the right to pay $15.00, which
was the purchase price, and that thereupon the title would revert to the
grantors named in the aforesaid deed.

J. A. A. BURNQUIST,
Attorney General.
March 8, 1940. 622i-7

49

Boards—Tie vote—Members present but not voting deemed to assent—
Employing teacher—M27, §§ 2806, 2814.

Commissioner of Education.

You state that you have advised the president of the board of education
of consolidated district number 43 at La Porte that where all six members
of the board attended a meeting, and three voted in favor of employing “X"
as a teacher, while two voted against such employment, and the other mem-
ber remained silent, the proposition carried, and “X” was legally employed.
You ask us to review your decision.

The school board of an independent district consists of six members.
(Mason’s Minnesota Statutes of 1927, Section 2806; Section 309, School
Laws.) A majority of the board constitutes a quorum, subject to the provi-
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sion that no contract may be awarded except at a meeting of which all mem-
bers shall have had notice. (Mason’s Minnesota Statutes of 1927, Section
2814; Section 321, School Laws.)

An opinion of this department written by Associate Justice Hilton
when he was attorney general, dated March 17, 1909, published as number
259, Attorney General’s Report of 1910, and abstracted on page 124 of the
School Law Compilation, reads:

“When a part of the members present refuse to vote at all, a vote
may be legally decided by a majority of those actually voting, though
they do not constitute a majority of the whole number present. This
rule rests upon the principle that members present and not voting will
be deemed to assent to the action of those who did vote.”

This opinion cited 23 American & English Encyclopedia of Law (2nd)
592 as authority.

Subsequently a then Assistant Attorney General Phillips, following
that opinion, wrote to County Attorney Wilson:

“It seems to be established by judicial decision that where mem-
bers present at a meeting, a quorum being present, fail or refuse to
vote, they will be deemed to assent to the results of the vote of those
who exercise their privilege of voting.” Vol. 29, Cyc. of Law & Proced.,
page 1690, subdivision B; also same volume, page 1689, Sec. 3; State
ex rel. Walden v. Vanousdal, 15 L. R. A. 832; State ex rel. Stanford v.
Ellington, 30 L. R. A. 532; Abels, et al,, v. McKeen, 18 N. J. Equity
462; State v. Parker, 32 N. J. L. 341; Commonwealth v. Wickersham,
66 Pa. St. 134; Attorney General v. Shepard, 62 N. H. Rep., N. H. 383;
Richardson v. Union Congressional Society, 58 N. H. 187. (Opinion
March 31, 1924.)

Ten years later a then Assistant Attorney General Frank answered
the question:

“Can a school board of six members elect a teacher by two mem-
bers voting in favor of such teacher and the other four members re-
maining silent?”

in the negative, and also replied to the question:

“Can a vote of three members elect a teacher when the other three
members remain silent?”

with the answer, “No.” (Opinion April 2, 1934.)

The opinion of April 2, 1934, made no reference to the two previous
opinions holding otherwise. Furthermore, it cited no authority and gave
no reasons. A copy of the opinion of April 2, 1934, was sent by this office
to the superintendent of schools at La Porte, and accounts for the confu-
sion on this subject.
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In view of this situation, the staff has reconsidered the question and
decided the two earlier opinions, to-wit, those of March 17, 1909, and March
31, 1924, should be adhered to.

They were in effect for twenty-five years, acquiesced in by many suc-
cessive legislatures and never disturbed by any court. They have the sup-
port of the great weight of authority. 43 C. J., page 510, Section 782; Vol.
2 (Rev.), McQuillin Mun, Corp., page 567, Section 626.1. By reason of the
practical construction given these statutes in the past, and the authority
in support of the conclusions reached, you are advised that under the facts
stated by you the school board members present, but not voting, are deemed
to assent, Thus the action of the board in this case amounted to awarding
a teaching contract to “X.”

This opinion is limited to a situation where there is a quorum present
and participating. Furthermore, it is based on your statement that the
“continuing contract” of “X” had previously been terminated by positive
action of the board, leaving it free to act in the matter of employing a
teacher.

ROLLIN L. SMITH,
Special Assistant Attorney General.
June 27, 1940, 161a-16(b)

50

Bond Issue—Recreation fields—Improving and equipping—M40, § 1942,
Attorney, School District No. 9, Itasca County.

. You state that independent school distriect No. 9 contemplates the issu-

ance of $100,000 in bonds, of which $20,000 is to be used in the construe-
tion of a garage, and the balance for equipping and improving an athletic
field, including the construction of a field house. This athletic field is to be
on property already owned by the district. You ask whether or not bonds
may be issued for such a purpose.

The pertinent statute is subdivision 4 of Section 1942, Mason’s Minne-
sota Statutes of 1927, as amended by Chapter 223, Laws 1939. It author-
izes school district bond issues for:

‘“* * * the purchase of sites for school houses, and for defraying
the expenses incurred or to be incurred in building, rebuilding, remod-
eling, repairing and furnishing school houses, teacherages and school
garages, and installing heating, ventilating and plumbing plants in the
same, and equipping schools with libraries, apparatus and other school
furniture, and for the purchase of school busses and other equipment
essential to the transportation of pupils.”
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In an opinion rendered April 3, 1939, to the state investment board,
this department said:

“The providing and equipping of playgrounds and athletic fields
is a well recognized power of a school district. It has been uniformly
held by this office over a period of years that school district funds may
be used for such a purpose. * * *

“#* * * The question is whether the purchase of land to construct
a recreation field is the ‘purchase of a school site’ within the law cited.
Under modern conditions a recreation field would undoubtedly be con-
sidered as a requisite for a properly equipped school and should be
construed as a proper investment for a school site. In my opinion the
issuance of bonds for such a purpose is valid.”

In line with that opinion, you are advised that the construction of a
field house, meaning thereby, I assume, a building equipped with the usual
gymnasium apparatus, on a school recreation or athletic field is one of the
purposes for which the school district may lawfully issue bonds.

ROLLIN L. SMITH,
Special Assistant Attorney General.
November 28, 1939. 622b

51

Detachment—Petition—Area of land—“Four sections”—Meaning of—M40,
§§ 2789, 2748.

Kanabec County Attorney.

You state that a petition was presented for the detachment of certain
lands from a common school district and to have said lands annexed to an-
other district under Section 2789, Mason’s 1940 Minnesota Supplement. A
hearing was held and objections were made to such detachment on the
ground that it would leave the district from which the lands were being
detached without four sections, as provided under Section 2748, Mason’s
1940 Minnesota Supplement.

You inquire if the petition should be refused for the detachment of this
land if after subtracting land occupied by roads and bodies of water, the
balance left in the district would be less than four full sections of land.

It is the opinion of this office that the fact that part of the land is sub-
merged, and part of the land is used for road purposes is immaterial. The
requirement that each district have at least four sections of land must be
considered as requiring the four sections as one unit, without subtraction
of the areas submerged or used for highway purposes. In other words, the
area of land to make up the four sections necessary for a school district
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must include all public lands and waterways within its boundaries. Any
other rule, it seems to me, would lead to hopeless confusion.

You then inquire whether the four sections of land referred to in Sec-
tion 2748, Mason’s 1940 Minnesota Supplement, should be regarded as land
only listed on the tax rolls including tax forfeited lands. This office has
previously held that nontaxable land is not to be excluded in computing the
four sections. If the legislature had intended that only tax lands should be
included within said limitation of four sections of land, they could easily
have said so, but such is not the case.

HAYES DANSINGBURG,
Assistant Attorney General.
July 8, 1940. 166¢-2

Detachment—Petition—Procedure in special district of Duluth—M27, § 2748.

Commissioner of Education.

You request an opinion in regard to proceedings brought under Section
2748, Mason’s Minnesota Statutes of 1927, to set off territory from the city
of Duluth to the Proctor School District.

You ask if the fact that the Duluth school district is coterminous with
the city limits, and the fact that Duluth is a special district and has many
special laws governing the same, would invalidate these proceedings.

I know of nothing in these special laws which would invalidate, or pre-
vent such proceedings. See opinion dated August 27, 1931. But in line with
the decision in School District 31, 134 Minn. 82, and other later Minnesota
cases, holding the interests of both districts affected are to be considered,
it would appear that the county commissioners, in acting on such a petition,

should take into consideration all of the special laws affecting the school
district, and also the effect of granting the petition on the welfare of the
district.

If such petition comes to a hearing, the matter is left squarely to the
county board for decision in their discretion and best judgment.

M. TEDD EVANS,
Assistant Attorney General.
May 31, 1940. _ 166¢-9
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53

Detachment—Tax Levy—Liability of for indebtedness of old and new
district—M27, § 2748.

Carlton County Attorney.
You ask the following question:

“When a freeholder petitions the county board for the removal of
his real estate from one school district to another and the petition is
granted, is his property subject to the regular tax levy of the district
into which he was moved or is it exempt from any levy made for debt
which was contracted by that district prior to the time that his prop-
erty was added to the distriet?”

Such land, having been detached, is not subject to any levy for general
expenses in the old distriet from that time on, but is subject for such levy
as is necessary to retire principal and interest of outstanding bonds. See
Mason’s Minnesota Statutes of 1927, Section 2748, which reads in part:

“* * * nor shall any change of districts in any way affect the
liabilities of the territory so changed upon any bond or other obliga-
tion; but any such real estate shall be taxed for such outstanding lia-
bility and interest, as if no change had been made. * * *”

Conversely, the landowner does not assume the burden of bonded debt
in the new district, and should be exempt from the levy for debt or bonds
of the new district existing prior to the change, but is liable for the levy
for general expenses and maintenance therein.

M. TEDD EVANS,
Assistant Attorney General.
November 14, 1939. 166¢-6

54

Funds—Depositories—Collateral security—Eligibility of certain bonds—
M27, § 1973-1; M40, § 7714.

Commissioner of Education.

The eligibility of collateral offered by school district depositories de-
pends upon the following rules and statutes:

Under Section 1973-1, Mason’s Statutes 1927, the depository may give
the following collateral in lieu of a bond:

1. The bonds of any state or its agency. (Agency does not include
cities. Former opinion No. 143, 1926 Reports.)
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2. Notes secured by first mortgages (free from delinquent interest
or taxes) within the county where the depository is located.

3. Bonds which are legally authorized investments for savings banks.

Class 3 includes bonds defined by Section 7714, Mason’s 1927 Statutes,
as amended in the Supplement, and includes the following:

1. Bonds or other interest-bearing obligations of the United States.

2. Bonds of any state which has not defaulted in any payment for ten
years,

3. Bonds of any county, city, town, village, school, drainage, or other
district created for public purposes in Minnesota; or any warrant, order, or
interest-bearing obligation of such, provided the net indebtedness of such
municipality shall not exceed ten per cent of its assessed valuation. Also
bonds of any such county, city, town, village, school or drainage or other
district in the United States, created according to law and for a public pur-
pose, containing at least 3,500 inhabitants, whose bonded indebtedness does
not exceed ten per cent.

4, and 5. Notes or bonds secured by mortgages in Minnesota, Wiscon-
sin, ITowa, North or South Dakota, and Montana, under very strict con-
ditions,

6. Bonds of any railroad, which are secured by first lien on a railroad
within the United States.

7. Farm loan bonds issued by any federal land bank, etec.
8. Bankers’ acceptances of certain kind and character.

9. Trust certificates of railroads.

10. Bonds of public utility companies.

11. Bonds and obligations of federal home loan banks.

Applying these tests to the list of securities submitted, we have no
difficulty in approving federal bonds, the Rochester school bonds, or the
State of South Dakota bonds, but the bond of City of Missoula, Montana and
of Independent School District, Bingham County, Idaho, and the bond of
Hamline County, South Dakota, would not be eligible unless accompanied
by a certificate that each contains at least 3,500 inhabitants and that the
total bonded indebtedness of each does not exceed ten per cent of its assessed
value,

M. TEDD EVANS,
Assistant Attorney General.
August 23, 1939. 140£-6

See Laws 1941, C. 380.
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55

Funds—Football Equipment—Purchase of out of recreational fund—MA40,
§ 1933—9a.

Winona City Attorney.

You ask whether or not the board of education of Winona—created by
Laws 1878, Chapter 155, amended by Laws 1887, Chapter 85, Laws 1889,
Chapter 542, and Laws 1891, Chapter 332—may use regular school funds
raised through taxation for the purchase of football equipment and supplies,
e. g., jerseys, shirts, pants, socks, headgear, protectors and footballs.

Answer, no, subject to the exception noted below. Football and other
athletic contests are extra-curricular activities. In a strict legal sense they
do not constitute instruction. Expenses incident thereto are not a part of the
cost of running the schools.

However, if the school distriect operates a program of public recreation
and playgrounds as authorized by Section 1933-9a, et seq., the 1940 Supple-
ment, it may expend school funds for the operation of such program.

In other words, such purchases cannot be made out of current school
maintenance funds. If made at all they must be made as an incident to the
operation of a program of publie recreation.

This is in line with opinion of July 5, 1939, to Mr. A. B. Caldwell
(159-B-11), holding that while school authorities may defray the cost of
musical instruction out of current expense fund, they may purchase uni-
forms for members of the band only out of the recreational fund.

ROLLIN L. SMITH,
Special Assistant Attorney General.
May 31, 1940. 169b-1

56

Funds—From extra-curricular school activities—Custody of—M27 § 2817.
Department of Education.
You request our opinion on the following question:

“May the School Board of an independent school district nominate
or appoint a principal or teacher of the district as the custodian of funds
arising from extra curricular activities, among which would probably
be some activities such as are specified in G. S., Sec. 2817, Mason’s '27
Code, without assuming general jurisdiction over such activities and
funds, and bond the person or persons, and pay the bond premiums: or,
must the School Board, in the event it desires to secure jurisdiction
over such funds, do so strictly in accordance with said statute?”
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We are of the opinion that, pursuant to the terms of Section 2817,
Mason’s Minnesota Statutes of 1927, if the board votes to assume custody
of athletic and activity funds, it must do so strictly in accordance with the
statute and see that such funds are deposited with the school district
treasurer.

M. TEDD EVANS,
Assistant Attorney General.

July 29, 1940. 159a-16

57

Funds—School Band—Right of to purchase uniforms for—L37, C233 (M40
§ 1933-9a).

Commissioner of Eduecation.

You ask whether or not a school distriet may legally expend funds of
the distriet for the purchase of uniforms for members of the high school
band.

You add that in your opinion a school has the right to instruct pupils
in the playing of band instruments and to that end to purchase band in-
struments inasmuch as they are necessary for proper instruction, but that
uniforms, not being essential to such instruction, may not be purchased
out of current expense funds, but may be purchased out of recreational
funds in cases where a bona fide recreational program under Chapter 233,
Laws of 1937, has been established.

Chapter 233, Laws of 1937, referred to by you, provides:

“Any * * * school district, or board thereof may operate a pro-
gram of publie recreation and playgrounds; acquire, equip and maintain
land, buildings or other recreational facilities; and expend funds for the
operation of such program * * *. The facilities of any school district,
operating a recreation program * * * ghall be used primarily for the
purpose of conducting the regular school curriculum and related activi-
ties, and the use of school facilities for recreation purposes authorized
by this act shall be secondary.”

It is a close question whether the purchase of uniforms for the high
school band constitutes “recreational facilities” or is reasonably incidental
to “operating a recreation program’” within the meaning of the act cited.

A reading of it indicates a legislative purpose to authorize the ac-
quisition of a recreational center, also the conduct of programs therein. If
the band is to give concerts in this center, such an expenditure might be
lawful. It is conceivable that the appearance of the high school band in
uniform at a concert given in the center might contribute more to the enjoy-
ment of the public than the appearance of the same band not in uniform.
It might result in a better morale, and even in better music.
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We have held that a school board may not expend funds derived from
taxation for training athletic teams, or arranging contests (Op. Phillips
Nov. 15, 1933). Again, that property reasonably necessary for physical
training under an established curriculum may be leased by the school board,
but if sought merely for recreational purposes it may not be leased (Op.
McConnell June 23, 1925). (Physical and health education is expressly pro-
vided for by Chapter 323, Laws 1923). Also that class pins, and class colors,
may not be purchased out of school funds (Op. McConnell Apr. 4, 1932) and
that it may not make donations from proper public moneys to funds not
under its control (Rogers No. 7, 1931).

School boards have limited statutory authority and it is established
that unless power is expressly granted or necessarily implied in the exercise
of the power granted it does not exist.

We agree with you that while the school authorities may offer musical
instruction, and defray the expense thereof out of current expense funds,
they may not purchase uniforms for the school band out of that fund be-
cause there is no express or implied authority for so doing.

We also agree that where a program of public recreation has been
established under C. 233, L. 37, such uniforms may be purchased out of the
recreational fund.

We believe a court would hold that the expense of uniforming the school
band reasonably incidental to operating a publiec recreation program. It has
long been the practice for such organizations to appear at athletic contests
and school activities in uniforms. This practice prevailed when C. 233 supra
was enacted, and we believe the effect of that act is to make the cost of
purchasing such uniforms properly chargeable against the recreational
fund. You are advised accordingly.

ROLLIN L. SMITH,
Special Assistant Attorney General.
July 5, 1939. 159b-11

58

Funds—Voluntary contributions by pupils—Collection and expenditure of
—Minneapolis charter.

Commissioner of Education.

It appears that annually the sum of twenty-five cents is collected from
each pupil in the Minneapolis schools as a special fee; that the money so
collected in the aggregate amounts to a substantial sum; and that it is
spent by the prineipal on such items as lantern slides, motion picture films,
reference books, projectors, workbooks, and other materials of instruction,
and teaching aids, although they are not such as are usually purchased with
school funds.
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You inquire if the collection of such fees from pupils is legal, if the
title to the funds so collected is in the Board, and as to its powers to pre-
seribe the methods by which such money shall be spent.

The letter submitted does not contain a copy of any resolution by the
Board covering this matter, or disclose in detail the procedure that has
been followed. As I understand the situation, the lantern slides, and other
articles above mentioned are not bought by the school board, and are not
sold or leased to the pupils by the Board.

In such circumstances there does not appear to be any statutory or
charter authority enabling the board of education to make compulsory as-
sessments against the pupils for the purpose of creating a fund through
collection of a so-called “laboratory fee” for the purposes and under the
conditions hereinabove mentioned.

The Minneapolis charter, however, provides that the Board of Educa-
tion shall be capable, “of taking by gift any real or personal property and
using, controlling and enjoying the same” and “may contract for and pur- .
chase text books, pencils, tablets, and such other school supplies needful for
the schools of the district and provide for the free use of such text books,
pencils, tablets, and other school supplies by the pupils of such schools, or
the sale to them at cost.”

If, therefore, the pupils voluntarily contribute so-called laboratory fees
to the board of education, it could accept the money for the purpose for
which it is given, and control its expenditure in accordance with the inten-
tions of the donors. If, on the other hand, such contribution is made to the
principal and not to the Board, the principal holds it in trust for the pur-
poses for which the money is contributed.

The board of education through its general powers may prescribe rules
and regulations under which voluntary payments may be made by pupils
either to the Board, or to the teachers, or others hired by the Board, and by
which the money so received is to be safeguarded, and used in accordance
with the conditions of the gift.

J. A. A. BURNQUIST,
Attorney General.
June 6, 1940. 169

59

Liability Insurance for injuries received by pupils or patrons on playgrounds.
Commissioner of Education.

You ask if the school district can pay for medical services for injuries
received in physical education class, on the playgrounds, or in the science
laboratory. ’
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It may be stated as a general rule, that all play, classes, school activi-
ties and transportation, are a part of the governmental funetion of operat-
ing a school district. There is no liability upon the school distriet for
injuries received by pupils or patrons. Mokovich v, Independent School Dis-
trict of Virginia, 177 Minn. 446; 225 N. W. 292. Since the school distriet
is not liable for damages for the injury, the board has no authority to make
voluntary payment for medical expenses, since school funds can only be
expended in payment of claims for which the district is liable.

The following is a summary of decisions and opinions covering the
matter:

Liability of school board and school districts for injuries:
School district in maintaining school buildings exercises governmental

function, and is not liable in damages for its negligence in failing to disin-
fect its school building with result that teacher became infected with tuber-
culosis, following 49M106, 51NW814; 173M5, 216NWb5B3; 177TM454, 226NW-
449,

School district is not liable at common law for injuries to a pupil which
result from the negligent operation of a bus used in the transportation of
pupils at public expense. 173M5, 216NW533.

A school district is not responsible for damages on account of an acci-
dent sustained on the school grounds. Op. Atty. Gen'l. Sept. 22, 1919.

A school district is not liable for damages or for medical attendance
on account of injuries sustained by pupils while playing on the school
grounds. Op. Atty. Gen’l., April 1920.

School board is not liable for damages due to pupil’s carelessness or
acts of other pupils. Op. Atty. Gen’l,, April 13, 1920.

School district is not liable for injuries due to negligence of bus driver.
Op. Atty. Gen'l,, Dec. 4, 1922,

School district is without power to pay for medical services for pupil
injured at school. Op. Atty. Gen’l,, May 14, 1924,

School districts or individual board members are not liable for accidents
on playgrounds or athletic contests. Op. Atty. Gen'l, Sept. 1, 1927.

Board cannot pay expenses of person injured at school play. Op. Atty.
Gen'l.,, August 11, 1937.

We are informed that because of this situation many of the schools have
joined the state athletic union, which maintains a fund to pay for the in-
juries to members of athletic teams. This is a very proper step in the right
direction, and we might point out that many schools have a separate ath-
letic fund, which is not restricted in use as are general funds which come
from the taxpayer.

M. TEDD EVANS,
Assistant Attorney General.

March 27, 1939. 8441-3
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60

Liability—Insurance policy—Provisions of —For damages resulting from oper-
ation of school busses—L37, C301 (M40 § 2816-8).

Commissioner of Education.

You raise several questions concerning the right of a school distriet
to pay for liability insurance on its school busses.

In districts where the drivers own the bus and the school district hires
bus and driver, it is proper to require the driver to furnish and pay for his
own liability insurance. The difficulty arises in districts which own their
own busses. This office has heretofore uniformly held that a school
district has no legal authority to expend the taxpayer’s money to provide
insurance for the negligent acts of its employes. A school distriet is not
liable, in the absence of specific statutory liability, for injuries to anybody
resulting from the negligent acts of its employes. Allen v. Independent
School District 17, 173 Minn. 5. Since the district is under no liability, it
does not have the right to expend taxpayer’s money to protect the private
individuals.

We are aware of the practical difficulties, and hardships, which result
by virtue of this legal principle, but this is a matter for legislative atten-
tion. Chapter 301, Laws of 1937 gave the school board the right to provide
liability insurance “for the protection of school children in its respective
district,” and nothing further. As stated, there seems to be no way of
obtaining insurance in which the liability, and protection, is limited to school
children only, but this chapter did not go far enough to give the school
district the right to pay for the ordinary automobile liability policy.

The policy described which provides that the insurer will not raise the
defense that the school is not legally liable, and is engaged in a govern-
mental function, is dangerous because if such defense were not raised a
verdict, or judgment, might exceed the amount of the policy, and permit a
liability or judgment to fall on the school district, which could not exist
if proper defense were made.

The fact that the insurer obligates itself to pay for injuries to persons
other than school children, thereby increasing the coverage and the rate,
makes the expenditure for this premium unlawful.

You suggest that the same policy without any additional premium
would protect the bus driver, members of the school board personally, super-
intendent and teachers personally; but we have already pointed out that the
taxpayer’'s money cannot be spent for that purpose until the legislature
has passed some act which authorizes such expenditure.

You further ask if such a policy of insurance has been purchased and
in force for the full policy period of one year, does the school board have any
right or obligation to recover from the insurance company the premium
paid. We answer this in the negative. Ordinarily, even though a contract
entered into was void or illegal, a recovery can be had on the implied con-
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tract or quantum meruit if a benefit has been received. Because of Chapter
301, Laws of 1937, the school district did receive a lawful benefit to the
extent that the school children were protected, which would probably
prevent a recovery of premiums which have been paid.

M. TEDD EVANS,
' Assistant Attorney General.
June 21, 1939. 844f

61

Newspapers—Fees for publishing school board proceedings—Folio—Mean-
ing of—M27, § 2797, 10933, 10934.

State Printer.

You state that the newspaper publishers of the state are inquiring into
the matter of fees for publishing school board meetings; that they call your
attention to Section 406, page 169, Department of Education Bulletin,
which provides that a folio equals 100 words.

You state that the section referred to in such bulletin is in conflict
with the state printing law, which states a folio as a certain number of
ems, depending upon the size of the type; and that the size of type used
in such notices amounts to approximately 50 words to a folio. You request
an opinion as to which governs as a basis for payment.

Section 406 supra (Mason's Minnesota Statutes of 1927, section 2797)
refers to the publication of proceedings of boards of independent school
districts and providing therefor states:

“x % * provided, that not more than fifty cents per folio shall he
paid for such publication.”
Section 10933, Mason’s Minnesota Statutes of 1927, provides:

“The following words and phrases, used in the Revised Laws or in
future legislative acts, shall have the meaning herein given, unless an-
other intention clearly appears.

“4, Folio—The word ‘folio’ shall mean one hundred words, count-
ing as a word each figure necessarily used. If there be fewer than one
hundred words in all, the paper shall be computed as one folio; like-
wise any excess over the last full folio.”

Section 10939, Mason'’s Minnesota Statutes of 1927, provides the basis
of measurement of type used in the publication of notices and forms re-
quired by law to be published in a newspaper in this state. Therein the
various bases of measurement are set up, and what constitutes a folio is de-
pendent upon the number of square ems and the kind of type used.
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I call to your attention that section 10939 is chapter 484, section 1 of
Laws 1921, and was passed a considerable length of time after the passage
of subsection 4 of section 10933, Mason’s Minnesota Statutes of 1927. The
general rule is that the latter law supersedes and repeals a prior law in so
far as it is inconsistent therewith.

In addition to the above reason for being of the opinion that section
10939 must govern, there is the additional fact that the provision of said
section 10939 goes specifically to the basis of measurement in the publica-
tion of required notices. Such section indicates that the general definition
of a folio, as set up in section 10933-4, is not applicable. The cost per folio
is limited as set forth in section 2797, Mason’s Minnesota Statutes, as pre-
viously stated.

HAYES DANSINGBURG,

Assistant Attorney General.
December 21, 1939. 277e
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62

Officers—Independent Consolidated District—Clerk and treasurer elected by
voters—Right to vote as members of the board—M27, §§ 2806, 2807.

Yellow Medicine County Attorney.

You state that independent consolidated school district, Wood Lake, has
a school board of four directors, and that the clerk and treasurer are elected

by the voters in addition to the four members. You ask our opinion as to
the right of the clerk and treasurer to vote as members of the board.

Section 221, School Laws, same as Section 3, Chapter 387, Laws of 1917,
provides that after consolidation such new district shall have all the powers,
duties and privileges conferred by law upon independent districts. We are
unable to find any statute authorizing the procedure mentioned in your
letter, and it seems to us that they should elect six members of the school
board and that such school board would thereafter elect a chairman, a clerk,
and a treasurer, as provided by Sections 2806 and 2807, Mason’s Minnesota
Statutes of 1927. Therefore, the clerk and treasurer should be members of
the board and entitled to vote as such.

M. TEDD EVANS,
Assistant Attorney General.
November 14, 1940. 768b
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63

Pupils—Religious Instruction—Compulsory attendance—Church—What con-
stitutes—Carleton Bible Church—M27 § 3080.

Commissioner of Education.

The question arises as to what constitutes a “church,” within the mean-
ing of that part of the compulsory education law which excuses a child from
attendance at school, “on such days as said child attends upon instruction
according to the ordinances of some church.,” Mason’s Minnesota Statutes
of 1927, section 3080; School Law Compilation, section 829.

It appears that in a certain community, in addition to the usual organ-
ized churches with which everyone is acquainted, there is a group which
claims to be a church. This group is “incorporated locally” as the Carlton
Bible Church. The head of this organization claims to have a license to
preach from “The Independent Fundamentalists of America,” which is in-
corporated. This particular individual is probably capable of conducting a
religious education class.

Our laws do not define the term “church.” The rule is that words in a
statute are to be construed in their ordinary popular sense, according to the
common and approved usage of the language. 6 Dunnell’s Digest, section
8968.

However, the word “church” is used in many senses. Sometimes it 1s
used as referring to a building, or a place of worship; at other times, as
referring to a creed or a congregation, or a parish or a religious organiza-
tion. The term is one of very comprehensive significance and imports an
organization for religious purposes for the public worship of God. There
are many definitions, most of them having arisen in cases involving the ex-
emption of church property from taxation under constitutional, and statu-
tory provisions. 11 C. J. 762; 2 Words & Phrases, page 1152; 1 Words &
Phrases, 5th series, page 933; 23 R. C. L. 419.

The fundamental aim of all statutory construction is, of course, to ascer-
tain and give effect to the intention of the legislature as expressed in the
language used. 6 Dunnell’s Digest, 8940.

Just at what point each of the many religious denominations in this
country became a church within the meaning of our laws is a close question,
At the outset, each sect represented but an idea in the minds of its founders.
Followers were attracted. They began to hold regular meetings, erected
church edifices, sometimes provided for professional clergy, and eventually
gained public recognition as religious organizations.

While our laws provide for the incorporation of religious societies, there
is no basis for saying that incorporation is an indispensable characteristic
of a church. Neither is size, nor membership determinative. Nor owner-
ship, nor occupancy of a building a prerequisite. No question is raised here
as to the motives, or good faith of the society in question. It is apparently
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a small group, but is conducting religious services, and exercises the cus-
tomary functions of a church.

Bearing in mind that freedom to worship according to the dictates of
one’s conscience is a distinguishing feature of our state and federal consti-
tution, there is nothing in your brief statement to negative the claim of the
Carlton Bible Church that it is a church within the meaning of our com-
pulsory education law.

However, the question in the last analysis is one of fact, and it is
beyond the province of the attorney general to determine questions of fact.

We can only suggest that you make a further investigation of this
group, and then, in the light of such additional facts as may be developed
and the observations made in this opinion, determine the question as an ad-
ministrative matter.

ROLLIN L. SMITH,
Special Assistant Attorney General.
October 10, 1940. 1690

64

Pupils Saluting flag—Validity of requirement as to.—
Attorney for Board of Education.

We have to say the Supreme Court of the United States in Minersville
School District v. Gobetis, 84 Law Ed. 993, decided June 3, 1940, reversed a
decision of the federal district court for the eastern district of Pennsylvania,
reported in 21 Fed. Supp. 681, which restrained enforcement of a school
regulation requiring all teachers and pupils to salute the American Flag as a
part of the daily exercises.

The Supreme Court of the United States said, “We must decide whether
the requirement of participation in such a ceremony (saluting the flag and
giving the oath of allegiance) exacted from a child who refuses upon sincere
religious grounds infringes without due process of law the liberty guar-
anteed by the Fourteenth Amendment.”

The court held it did not. The effect of its decision is to set at rest any
doubt as to the power of a school board—given requisite legislative au-
thority—to require pupils to salute the flag.

ROLLIN L. SMITH,
Special Assistant Attorney General.
September 14, 1940. 227
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65

Pupils—State Agricultural Schools—State Aid—L35, C209 (M40 § 3028-4.)
Commissioner of Education.

You inquire as to the legality of payments of state aid to pupils in State
Agricultural Schools made under Chapter 209 of the Laws of 1935.

After the enactment of this law, no acts or title of acts amending any
statutes relating to state aid to schools expressly refer to said chapter. The
last sentence thereof, granting aid to eligible pupils in State Agricultural
Schools is nowhere expressly repealed or amended and it is not in conflict
with any subsequent legislation on this subject.

In addition, in rendering this opinion, the practical construction given
said chapter by governmental agencies for several years in administering
the aid therein provided, and the fact that apparently the legislature had no
intention of repealing the provision granting such aid have been given due
consideration.

For the reasons herein stated, I am of the opinion that payments of
state aid to pupils in State Agricultural Schools under Chapter 209, Laws
of 1935, have been and will be valid until the legislature changes the law.

J. A. A, BURNQUIST,
Attorney General.
March 30, 1939. 168a

66

Pupils—Tuition—Non-Resident—Nearest Traveled Road, Meaning of —M38
§ 2823

Commissioner of Education,

You refer to Section 2823 of Mason's 1938 Code providing that certain
children, “residing more than two miles by the nearest traveled road from
the school house” may attend school in an adjoining district and ask
whether this means only public roads or also includes roads commonly used
but not in fact public roads.

In my opinion “nearest traveled road” should be construed as if it read
“nearest traveled public road,” as distinguished from private roads which
are not in any sense public highways. Whether or not the road in contro-
versy is a public or private road very likely may be ascertained from an ex-
amination of the county records, or from the county highway engineer of
the state highway department.

If the claim that it is a public road rests upon an alleged common law
dedication, then other facts will have to be inquired into.

ROLLIN L. SMITH,
Special Assistant Attorney General.
May 23, 1939. 180d
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BALLOTS

67

Candidates—Names—Descriptive words placed on ballot when names similar
—M40, § 601-6 (7)j.

Secretary of State.

Regarding the filings of Lewis E. Lohmann for nomination on the
Farmer-Labor ticket as attorney general, and of George H. Lommen for
nomination on the same ticket as U. S. Senator, have to say as follows:

We have held that a candidate has a right to have the name he is gen-
erally known by—including a nickname—printed on the official ballot. Opin-
ion March 15, 1926, to Forbest appearing in Election Opinions 1928 as No.
4. Inasmuch as Mr. Lohmann could have filed originally as “Lewis E.
Scoop Lohmann,” or “Scoop Lohmann,” it would seem that no one could be
prejudiced by permitting him to amend his filing affidavit at this time so as
to have his name appear upon the official ballot in accordance with his de-
sires. In the past the officer charged with the preparation of the ballots has
permitted such changes up to the time of the printing of the ballots. Please
observe that Mr. Lohmann’s affidavit does not ask that this be done. It
merely asks that the word “Senator” be prefixed to George H. Lommen’s
name on the ballot. If Mr. Lohmann wishes his nickname, “Scoop,” to ap-
pear on the ballot, he should file with you a supplemental affidavit so re-
questing.

As to the right of George H. Lommen to have the title “Senator” pre-
fixed to his name on the official ballot, you are advised:

Section 205.70, Election Laws (Mason's 1940 Minnesota Supplement, Sec-
tion 601-6 (7)] provides that, “when the surnames of two or more candidates
for the same office are the same, each such candidate shall have added thereto
not to exceed three words indicating his occupation and residence.” Note that
this refers to the “same office.”

Inasmuch as Mr. Lohmann and Mr. Lommen are not candidates for the
same office the statutory provision does not apply. Furthermore, even though
it did apply, the fact that the surnames are so nearly the same as to be
misleading is not enough. The names must be identical. Ledin v. Holm, 203
Minn. 434,

It has been the uniform opinion of this office for many years that words
descriptive of the profession of a candidate, such as doctor or colonel, may
not properly be placed before a candidate’s name upon the ballots. Opinion
No. 6, Election Opinions 1928,

In an opinion rendered May 25, 1932, to the secretary of state, this
office held that the designation “ex-representative” did not indicate the can-
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didate’s occupation within the meaning of the statute cited, but referred to
an office formerly held by the candidate. Copy of that opinion is enclosed for
your convenience.

It follows that the word ‘“‘Senator” may not be placed before, or after
candidate George H. Lommen’s name on the official ballot.

ROLLIN L. SMITH,
Special Assistant Attorney General.
August 7, 1940. 28b-2

68

Candidates—Name—Use of word “Jr.”
City Attorney, Minneapolis.

Where John Doe has adopted the suffix “Jr.” as a part of his name,
and has held himself out generally to the public under that name, he has
a right to have it on the official primary ballot as “John Doe, Jr.”

In the circumstances described by you, the father and son living to-
gether in the same house, and having identical names save for the fact that
the name of one is followed by “Jr.” and the name of the other is followed
by the abbreviation “Sr.,” the suffix would appear to be an integral and im-
portant part of the name; in fact as much a part of the name as a given
name or middle initial. It distinguishes between the two. Huff v. State
Election Board (Okla.) 32 P. (2nd) 290; 93 A. L. R. 906.

Generally speaking a candidate has the right to insist that his name
appear on the ballot in such form as he prefers. He may use a nickname.
He may use initials, or he may use a given name and a middle initial. This
office has so held.

The purpose of a name is to designate a person, and this purpose is
accomplished when the name is that by which he is known or called. Na-
tional Life & Accident Co. v. Saffold, 144 So. 816 (Ala.); Kirk v. Bonner,
57 S. W. (2nd) 802 (Ark.).

The opinion to which you refer, to-wit, No. 56 of the Selected Opinions
relating to Elections no longer represents the views of this office. You are,
therefore, advised that the county auditor may accept an affidavit of can-
didacy by a person who signs himself “John Doe, Jr.”

ROLLIN L. SMITH,
Special Assistant Attorney General.
April 20, 1939. 28b-2
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69

“India tint” or county ballot—No change in heading or offices—M40, §§ 601-6
(7)e, i, j and s.

Brown County Attorney.

The new 1939 election code made no change in the heading or the offices
included on the “India tint” or county ballot (formerly the blue ballot),
provided for by Mason’s 1940 Minnesota Supplement, Section 601-6 (7)e, or
1940 election laws, Section 205.65. As before, it should be headed “Ballot
of Nominees to be Elected Without Party Designation.” Mason’s 1940 Min-
nesota Supplement, Section 601-6 (7)s; 1940 election laws, Section 205.79.

The names of candidates for congress go on this ballot in the first group
of candidates. They should be printed with their party designation, if any,
in the same order as the state party candidates, without rotation. Then
follow the candidates for the various offices without party designation, ro-
tated as provided by law.

The 1939 act made some other changes, shifting the position of the
“X" marks from right to left, also changing the manner in which the vari-
ous candidates are to be entitled, as will be seen from the 1940 Supplement,
Sections 601-6 (7)i, and 601-6 (7)j, or 1940 election laws. (Sections 205.69
and 205.70. Election Laws.) No doubt these changes have been noted by the
county auditor, since they conform with like changes made on the state
ballot. However, these changes did not affect the heading of the India
tint ballot or the offices to be voted for thereon.

See opinions of attorney general relating to elections, 1928 Edition,
Nos. 1 and 2.
CHESTER S. WILSON,
Deputy Attorney General.
October 19, 1940. 28¢-2

70

Judges—Recanvass of votes at school election—L39, C62 (M40 §§ 2793-1 and
2802).

Commissioner of Education.

After the judges and clerks of an annual school meeting have can-
vassed the ballots cast, and have submitted the same to the school board,
as required by Laws 1939, Chapter 62, Section 1b (2), they are functus
officio, and cannot again convene and revise their conclusions.

The general rule to be applied in situations of this kind is stated thus in 18
Am. Jur., “Elections,” Section 256:

“When a board of canvassers has fully performed its duty, pro-
claimed the result of the count according to law, and adjourned sine
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die, its duty must be considered as having been performed once and for
all time. The board is then deemed functus officio, so that the persons
who composed it do not have any power or authority voluntarily to re-
assemble and recanvass the returns; * * *.”

This is the rule which has been applied by this department at village
and town elections, also at general elections.

Opinion 189, Election Opinions. No good reason is apparent why it
should not be applied to school elections.

ROLLIN L. SMITH,
Special Assistant Attorney General.
June 1, 1940. 28¢-7

Stickers—Use of—Candidate defeated at primary—M40, § 601-6 (7)i.

Village Attorney, Lanesboro,

You ask whether or not a candidate defeated for nomination at the pri-
mary may be elected to the same office by sticker at the November general
election,

Answer, yes. Voters have a right guaranteed to them by the constitu-
tion to cast their ballots in favor of any eligible person for elective office .
in this state, irrespective of whether or not such person’s name is printed
upon the official ballot, and it is immaterial that the person for whom the
voter desires to cast his ballot was a candidate at the preceding primary
election. Opinion No. 186 of the Selected Opinions relating to election of
1928 still holds. In other words, if a defeated candidate for nomination
should receive a majority of the ballots cast at the general election for such
office he would be elected. A blank space is provided on the ballot for the
writing in of names under each group of candidates for each office. See
section 205.69, Minnesota Election Laws (Mason’s 1940 Minnesota Supple-
ment, section 601-6 (7)i). In this blank space voters may place a sticker
containing the name of the candidate of their choice.

This statute carries out the mandate of article VII, section 7, of the
constitution, which provides that any person eligible to vote shall be eligible
to elective office.

ROLLIN L. SMITH,
Special Assistant Attorney General.
September 26, 1940. 28a-8
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72

Town and village elections—Piling of ballots—Tally books—L39, C345.

Secretary of State.

You refer to C. 345, L. 39—the new election law codification—and ask
what forms of ballot, tally books and what method of tallying votes shall
be used at town, village and city elections.

Prior to the effective date of said C. 345, the canvass of votes in such
municipalities was conducted by taking one ballot at a time from the ballot
box until equal to the number of names on the poll list, and thereafter
entering the vote on each ballot removed until all had been counted. Sec-
tion 1043 M. M. S. 27; 1171 M. M, S. 27.

Furthermore, the use of the Australian ballot system at such elections
was formerly optional, whereas now it is mandatory. Section 3, C. 2, P.
11, Chapter 345, Laws 1939,

1. The ballot to be used at such elections should be prepared by the
town clerk or village recorder at the expense of the municipality, and should
be printed on yellow tinted paper, but without the facsimile of the County
Auditor’s signature. The names of candidates should be arranged alpha-
betically and should not be followed by any political party designation. A
sample ballot should be posted two days before the election. Section 4, C. 2,
P. 11, C. 345, L. 1939.

2. There has been no change in the method of canvassing and tally-
ing votes. One ballot should be taken at a time from the ballot box, as in
the past. Section 14, C. 1, P. 11, C. 345, L. 1939. This section is a reenact-
ment of Section 1043, M. M. S. 27. The new provisions requiring the “piling”
of ballots at general elections, do not apply to town and village elections.

3. The new act contemplates the use of tally books at these elec-
tions. (Sections 9, C. 2, P. 11, C. 345, L. 1939), but there is no requirement
that they be in the form of tally books required to be used at primary and
general elections, by Sections 1 to 5, C. 9, P. 6, C. 345, L. 1939. These sec-
tions prescribe in detail the form of tally book which must be used at pri-
mary and general elections. They do not apply to tally books used at town
and village elections. It follows that any form of tally book which gives
the names of the candidates, with appropriate columns for the entering of
the vote, would constitute a substantial compliance with the statute.

In construing Chapter 345, it is well to bear in mind the rules set forth
in Section 2 of Part 12, among which is one which reads “the provisions of
this Act, so far as they are the same as those of existing statutes, shall
be construed as continuations thereof, and not as new enactments.”

ROLLIN L. SMITH,
Assistant Attorney General.
August 28, 1939. 28a-3
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73

Filing—Conviction of Crime—Affidavit by disqualified person—County
Auditor’s authority to leave name off ballot—M40 § 601-3 (1)b.

Grant County Attorney.

You state that “X" was convicted of a criminal offense and as a result
lost his citizenship. It has not been restored. He has filed an affidavit of
candidacy for the legislature with the county auditor. You ask whether
or not this officer should receive this filing and place the candidate’s name
upon the official ballot.

Quoting from an opinion dated August 19, 1922 (No. 11, Election
Opinions):

“T doubt very much the authority of the auditor to take official
notice of circumstances and events which might affect the eligibility of
a nominee to hold office if elected. The auditor is governed by the af-
fldavits of candidacy on file in his office. He is not endowed with au-
thority to go behind the statements contained in such affidavits. He
is not equipped as is a court to receive evidence and to determine
questions of fact.”

The law provides that any person “eligible and desirious” of being a
candidate shall file an affidavit stating among other things, “that he is a
qualified voter in the subdivision where he seeks nomination.” Section
202.03, Election Laws (Mason's 1940 Minnesota Supplement, Section 601-3
(1)b).

“X" must have stated in his affidavit of candidacy that he is a quali-
fied voter in the legislative distriet wherein he seeks nomination.

One convicted of “treason or any felony” and not restored to civil rights
is not eligible to hold office and is not a qualified voter of the subdivision
wherein he seeks nomination. Article VII, Section 2 of the constitution.

Furthermore, it is the general rule that one who would be ineligible
to hold a public office has no right to be a candidate for election thereto
since his election would be a nullity. 18 Am. Jur. 260; Jenness v. Clark, 129
N. W. 357 (N. D.).

A summary method of correcting the primary election ballot is author-
ized by Section 205.78, Election Laws (Mason’s 1940 Minnesota Supplement,
Section 601-6 (7)r. A court might, in a proper proceeding under this
statute, enjoin the placing of “X’s” name upon the ballot. Please observe
that the constitutional disqualification extends only to persons convicted of
“treason or felony.” You merely state that “X"” has been convicted of a
criminal offense.

In view of the foregoing you are advised that the auditor is governed
by “X’s” affidavit of candidacy and should accept the same, if it is properly
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executed, for filing in his office, and, unless thereafter directed otherwise by
a court, should place “X’'s” name upon the primary election ballot.

74

ROLLIN L. SMITH,
Special Assistant Attorney General.
August 8, 1940. 184i

Filing—For two incompatible offices—

Itasca County Attorney.

You state:

“On July 10th, 1940, a resident of Nashwauk, Minnesota, filed for
Representative from the 52nd district, which comprises the County of
Itasca. On August 1st, 1940, at approximately one minute to four
o'clock P. M., just before your office closed for the day, a resident filed
for the office of Clerk of Court, without first withdrawing as a candi-
date for Representative in the 52nd district.”

You ask whether or not either, or both of these two filings are invalid.
Your inquiry is properly answered in the negative. Each filing is valid.

In an opinion dated February 10, 1926 (election opinions 1928), this

office stated there was no general statute which prohibited a member of the
county board from filing for sheriff, or which rendered him ineligible to

that

office. The opinion reads in part:

“The fact that the two offices may be and probably are incompatible
does not prevent him (the county board member) from running for
the office of sheriff, and being elected thereto. Upon qualifying as
sheriff, if he is elected, it would automatically vacate his office as a
member of the board of county commissioners if the two offices are
in fact incompatible.”

Similarly, opinion dated March 12, 1928 (number 30, election opinions

1928), held that a member of the city council might be a candidate for mayor
without first resigning, and that if elected mayor he would automatically
upon qualification for that office vacate the office of alderman.

pers
tice

Again, in an opinion dated November 10, 1926, this office held that one
on might be a candidate for town justice of the peace and village jus-
of the peace in a village not separated from said township at the same

election, the opinion reading in part:

(k% % the same person may not occupy both offices at the same
time. However, I know of no rule of law which prevents the same man
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running for two incompatible offices. If he is elected to each, he may
hold only one. If he qualifies as to either office he surrenders such office
upon qualifying for the other.”

Our conclusions are in line with these opinions.

ROLLIN L. SMITH,
Special Assistant Attorney General.
August 5, 1940. 184

75

Filing—Primary Election—State Legislature—Applicant having less than
six months’ residence before general election ineligible. Article 4, Sec-
tion 25, Constitution of Minnesota.

County Auditor, Dodge County.

You state that “A” who wished to file as a candidate for the nomina-
tion for representative in the legislature at the coming primary election,
became a resident of the district which he seeks to represent some time in
the early part of June of this year, so that at the time of the coming gen-
eral election on November 5th he will have been a resident of the district
for approximately five months, at any rate, less than six months. This
being true, he would not be eligible to file, under the provision of the State
Constitution, Article 4, Section 25, which provides as follows:

“Senators and representatives shall be qualified voters of the state,
and shall have resided one year in the state and six months immedi-
ately preceding the election in the district from which they are elected.”

CHESTER S. WILSON,
Deputy Attorney General.
August 6, 1940. 911m

CORRUPT PRACTICES -

Application of to Village Elections—M40 § 601-10 (i)j.
Village Attorney, Hibbing.

An opinion rendered by this department on November 17, 1930, held
the Corrupt Practices Act, in so far as it can be reasonably made to do so,
applies to village elections. That ruling followed others as far back as
February, 1913. See opinions 45 and 46, Selected Opinions of the Attorney
General relating to elections for 1928.
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On numerous occasions the department has been requested to reconsider
these opinions but has consistently adhered to them. The legislature has not
seen fit to amend the law in this respect. No court has reversed the rulings
mentioned.

There is much to be said in favor of holding said act does not apply
in any respect to village elections.

Manifestly it is impossible to comply with all its provisions at a vil-
lage election. For example, the Corrupt Practices Act (Laws 1939, Chap-
ter 345, Part 10, Chapter 1, Section 20) requires a candidate for office to
file an expense account, “on the first Monday in August, on the 10th day
following the primary, on the 3rd Monday in October and on the 10th day
following the election.”

The date of the village election is December 5. The date of the village
primary is not less than 10, nor more than 14 days preceding the village
election (317-2, Mason’s 1938 Minnesota Supplement). How can a person
who may not know in August that he is to be a candidate at the December
village election be expected to file an expense account in August? This
feature of the Corrupt Practices Act simply is not workable at village elec-
tions.

QOur court in Anderson v. Firle, 174 Minn. 333, held the Corrupt Prac-
tices Act had no application to town elections, and said:

“Many of the acts or omissions therein defined as corrupt could
not possibly occur in the election of township officers where there are
no nominations, no official ballots, no provision for filing expense
accounts, and no specific formalities called for. The other definitions
which by any possibility might be made to apply to town elections are
so few it ought to create doubt of the legislative intent to apply them
to a town meeting with its elections.”

And again at page 337 it said:

“The act of 1912 deals so patently with national, state and city
elections under the Australian ballot system that there can be no
forced effort to subject the school and town meetings and elections
provided for by other statutes to its provisions.”

The decision cited holds squarely that the Corrupt Practices Act does
not apply to the election of supervisors of townships of less than 5,000. The
situation is not necessarily altered by the fact that the use of the Australian
ballot system is now compulsory in towns and villages. See Laws 1939,
Chapter 345, Part 11.

In Mathison v. Meyer, 159 Minn, 438, holding the Corrupt Practices Act
did not apply to school district elections, the court said at page 441:

“The original Corrupt Practices Act was Chapter 277, Laws 1895.
Section 25 thereof expressly exempted from its application village,
township and school district elections. When that act was carried for-
ward into the revision of 1905, Section 256 was omitted. That omission
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cannot be taken as expressing an intention to extend the provisions
of the act to the elections theretofore expressly excepted. Under
the rule of Becklin v. Becklin, 99 Minn. 307, so sweeping a change can-
not result from so slight a change in phraseology.

“Aside from that, the provisions of the Corrupt Practices Act can-
not be applied to school district meetings. Their tenor from first to
last indicates a contrary intention. Our decision in Miller v. Maier, 136
Minn. 231, is not out of harmony with our holding here, for, in that case,
the question was not raised. * * * Certainly, it was never intended by
the legislature to apply to so simple and democratic a thing as the
conventional annual meeting of a Minnesota school district the complex
and multifarious provisions.found in the Corrupt Practices Act. The
very scheme of that legislation, as well as the language used in the
expression of its purposes, makes such a result impossible.”

The Corrupt Practices Act in its present form found its way onto our
statute books at the extra session of 1912, See Chapter 3. It has not been
substantially changed since then. In view of the previous rulings of this
office, and the legislative acquiescence therein, and the failure of any court
to hold otherwise, you are advised that the Corrupt Practices Act, in so far
as it can reasonably be made to do so, applies to the approaching primary
and village election in Hibbing.

Voters may not be transported to the polls. Campaign literature may
not be distributed on election day. Campaign workers may not solicit votes
within 100 feet of the polls. Other similar provisions are applicable. On
the other hand, candidates are not required to file expense accounts. Note:
See Laws 41 Chap. 51.

ROLLIN L. SMITH,
Special Assistant Attorney General.
November 22, 1939. 472e

Note: Modified in part by Laws 1941, C. 51.

77

Campaign cards—useful information on back—M40 § 601-9 (1)b.
Rice County Attorney.

You ask whether or not a candidate may print the local high school
football schedule on the back of his campaign card. Your inquiry is
answered in the affirmative.

I am not aware of any provision of the Corrupt Practices Act which
might apply to this situation. The only section of the penal chapter which
might be applicable is section 201.03, Minnesota Election Laws (section
601-9 (1)b, Mason’s 1940 Minnesota Supplement), which prohibits a candi-
date from giving anything of value to a voter for the purpose of inducing
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him to vote any particular way. Whether or not a card such as you de-
scribe is a thing of value is a question of fact which can only be determined
in a court in a proper action.

In a broad sense everything has some value. Manifestly, information
under some circumstances may be priceless. However, we believe the legis-
lature here meant something having a monetary value, something readily
salable, and almost the equivalent of cash. To say that information about
the local football schedule, which per se has no value, is in violation of law
when printed on the back of campaign literature for the convenience of foot-
ball patrons, is to bring about a result which, to our mind, the legislature
never intended. For many years candidates have printed the date of the
primary, sometimes of the general election on their campaign literature.
No question has ever been raised as to the legality of these practices. The
inclusion of other information which may or may not be useful to the voter
on campaign literature would seem to be in the same category.

ROLLIN L. SMITH,
Special Assistant Attorney General.
September 16, 1940. 627f-1

78

Irregularities—Effect—Candidate requesting the clerk to change his filing.
Village Attorney, Coleraine.

You state that a candidate for village office in Coleraine filed for trustee,
paying the required fee, and later requested the clerk to change his filing
to that of village president. The clerk complied but did not ask or receive
an additional filing fee. The person who filed in this manner was elected
village president.

You ask:

“Is his election subject to attack?”

Notwithstanding the irregularity described, the name of the person
in question appeared on the official village election ballot as a candidate for
village president. Electors who cast their ballots for him cast them for him
for that office. Presumably, he has been duly proclaimed elected. The only
way this result can be challenged is by an action in court. I doubt that a
court in such an action would vitiate the election of this person because
of the irregularity described. Generally, in this connection, see the article on
“elections” in 18 Am. Jur. 169 at page 330.

In our opinion where a person is so elected as village president he is
entitled to qualify and exercise the duties of that office unless prevented
from so doing by a decree of court.

ROLLIN L. SMITH,
Special Assistant Attorney General.
December 15, 1939. 911d-1
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79

Polls—Hours of voting—City—Conduct of municipal election in fourth class
city—L. 39 C-345.

Jackson City Attorney.

You state that Jackson is a city of the 4th class organized under
Article 4, Section 36 of the Constitution. Under the charter some officers
are elected for one, others for two years at an annual election held the
first Tuesday in April. (§§ 5, 7 and 8, C. 2)

It also provides that state laws regulating general elections, so far
as applicable shall regulate city elections. (§ 9, C. 2).

The new election law codification—C. 345, L. 39—contains provisions
which confliet with some in your charter. You ask to be advised which
controls.

Before answering your questions let us emphasize (1) the effective
date of C. 345 is August 1, 1939, and the act does not speak at all until
then, and (2) the application of §§ 2 to 14, C. 4, p. 11, C. 345, L. 39, is
limited to cities organized under C. 462, L. 21; see § 1, C. 4, p. 11, C. 345,
supra. See State ex rel v. Nashwauk, 189 N. W. 593. Manifestly §§ 2 to
14, supra, have no application to the city of Jackson which is not organized
under C. 462, supra.

The new election code is divided into parts, which are divided into
chapters, which in turn are divided into sections. For convenience we shall
abbreviate citations, thus: Section 2, Chapter 4, Part 11 will be written §
2-4-11, Taking up your questions in order:

1. We agree that the city of Jackson should continue to hold its
annual elections in April, electing thereat the officers designated in its
charter. By § 3-1-6 it is provided that city elections shall be held at the time
provided by charter. By § 2-4-11 biennial city elections the first Monday
in November in odd numbered years are provided for. As indicated above
this last cited section has no application. By § 15-4-11 it is provided that
4th class city elections shall be held as “hereinafter provided unless other-
wise provided by the law under which the city is organized and operating,
or by the charter of the city if organized under the Constitution, Article 4,
Section 36.” It is enough to say it is, “otherwise provided,” by the Jack-
son Charter.

2. The hours of voting at city elections in Jackson are from 7 a. m.
to 8 p. m. Provision for this is made by § 1-8-6. The council may change
these hours by following the procedure therein prescribed. As stated before
§ 2-4-11, fixing voting hours from 9 a. m. to 5 p. m. has no application.
The committee on codification of election laws recommended that the hours
of voting be made uniform for all elections. P. vi. Report Interim Com-
mittee. Even if your charter provided different hours I believe § 1-8-6
would control.
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3. The hours of voting at special city elections in Jackson are the same
as at regular city elections, to-wit, from 7 a. m. to 8 p. m. as stated above
§ 11-4-11 has no application.

4. Inasmuch as § 11-4-11 has no application to elections in Jackson
there is no reason for construing its phraseology.

5. Five days published and posted notice should be given of regular
and special city elections in Jackson. The controlling provision is § 18-4-11,
and § 2-4-11, which requires 10 days posted notice has no application for
reasons given above.

6. Judges of election should be appointed 256 days before regular and
special city elections in accordance with § 2-6-6, for as indicated above §
9-4-11 has no application.

7. Designation of polling places at your city elections should be made
by resolution or ordinance in accordance with § 18-4-11. That section is
applicable unless your charter otherwise provides. See § 15-4-11. The
other provision cited by you—§ 1-5-6—applies to general elections. While
§ 18-4-11 merely requires the council “To select and designate” polling
places, the only way in which a council may act officially is by resolution
or ordinance.

I do not believe one designation of polling places for all future elections
would constitute a compliance with the statute. Your purpose might be
accomplished by the adoption of a resolution before each election to the
effect that polling places used at the last election “are hereby designated and
selected for the coming election.” I do not see how the adoption of a separ-
ate resolution in advance of each election may be avoided.

ROLLIN L. SMITH,
Special Assistant Attorney General.
July 5, 1939, 64f

80

Polls—Hours of voting—Municipal elections—Council’s resolution fixing—
M 40 § 601-6 (8).

Washington County Attorney.

You refer to section 206.01, Minnesota Election Laws, (section 601-6
(8), Mason’s 1940 Minnesota Supplement) and you ask:

“Does this section mean that said resolution may provide that the
polls may remain open for as little a period as three hours (if the
governing body so desires), and if so, does this period of three hours
have to be within 7:00 A. M. and 8:00 P. M., or can the resolution pro-
vide in one case an earlier hour than 7:00 A. M. and another case, an
hour later than 8:00 P. M.?”
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The pertinent provision of section 206.01, supra, reads:

“The governing body of any municipal corporation may, by resolu-
tion duly adopted prior to the giving of notice of election, designate
the time, in no event less than three hours, during which the polls shall
remain open for the next succeeding, and all subsequent municipal
elections, to be effective until revoked.”

In our opinion, this section authorizes the council to provide by resolu-
tion for not less than three consecutive hours of voting within the period
between 7:00 A. M. and 8:00 P. M. at municipal elections.

It is to be observed that the quoted provision applies only to municipal
elections and not to the state general elections in municipalities. As to the
regular state election in cities of all classes and in villages and towns,
the hours of voting are from 7:00 a. m. to 8:00 p. m., and there is no
power vested in any board to change these hours. They are uniform
throughout the state. Formerly this was not so. See section 305, Mason’s
Minnesota Statutes of 1927. Section 206.01, supra, consolidates and re-
enacts, in amended form, section 305, Mason’s Minnesota Statutes of 1927,
which was applicable to general elections, and section 1169, Mason’s Min-
nesota Statutes of 1927, which was applicable to village elections.

ROLLIN L. SMITH,
Special Assistant Attorney General.

September 19, 1940. 472n

81

Permanent registration — Applicable to special primary election to fill
vacancy in legislature—Voters may register for general election during
the time when registration is closed for special primary—M 40 § 601-2
(2) 1.

City Attorney, Minneapolis.

You call attention to the fact that the governor has issued his writ
directing that the vacancy in the state senatorship in the thirty-third sen-
atorial district resulting from the death of the late Senator Anderson, be
filled at the coming general election on November 5, 1940, and that a special
primary to nominate candidates therefor be held October 29. You point
out that under the permanent registration law voters may not register
during the twenty days preceding an election. Laws 1939, chapter 345, part
2, chapter 2, section 13; Mason’s 1940 Minnesota Supplement, section 601-2
(2) 1; Minnesota Election Laws 1940, section 201.18. Under this provision
the last day for registering for the general election will be October 15.
If this provision applies also to the special primary, the last day of regis-
tration therefor will be October 8.
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You inquire:

(1) Whether the provision prohibiting registration during the twenty
days preceding an election applies to the special primary election.

(2) If so, whether voters may register for the general election during
the period from October 9 to 15, inclusive, notwithstanding the fact that
registration for the special primary will be closed during that period.

Both questions are answered in the affirmative.

It is clear that the permanent registration law applies to all publie
elections held within the city of Minneapolis and the several election dis-
triets thereof, including state and municipal elections, general and special
elections, and primary elections.

It has long been the established ruling of the attorney general’s office
that the closing of registration during the prescribed period before a par-
ticular election does not prohibit registration during that period for a sub-
sequent election. See opinion 194, Attorney General’s Report for 1928,

1t follows that only voters who have registered on or before October
8 may vote at the special primary to be held October 29. However, voters
may continue to register for the general election up to and including Octo-
ber 15, in spite of the fact that registration for the special primary will
be closed earlier. The city clerk, as commissioner of registration, will have
to keep separate all registrations received from October 9 to 15 inclusive,
withhold them from the registration files for the special primary, and place
them in the files after the special primary in time for use at the general
election.

CHESTER S. WILSON,
Deputy Attorney General.
September 30, 1940. 183r

82

Primary—Legal Holidays—Monday when holiday falls on Sunday.
City Attorney, Winona, Minnesota.

You inquire whether February 13, 1939, is a legal holiday and whether
your primary election can be held on said date by reason of February 12,
Lincoln’s birthday, falling on Sunday.

When a legal holiday falls on Sunday the following Monday does not
become a legal holiday and consequently public business including a city
primary election may be transacted on that day.

JOHN A. WEEKS,
Assistant Attorney General.
January 5, 1939. 276¢
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83

Referendum—Legality of taking at regular state election.
Yellow Medicine County Attorney.

You state that it has been proposed to take an unofficial referendum
on building a $30,000 addition to the courthouse at the November general
election. If taken, ballots will be distributed at the polling places without
expense to the county. Some expense, however, would be incurred in count-
ing these ballots. You ask whether or not the election machinery may be
used for such a purpose, there being no statutory authority for such a
referendum.

Answer, no. As you know, our statutes have established elaborate and
rigid rules and regulations for the conduct of elections. Presumably, all
these have a purpose and should be observed. Before an election they must
be regarded as mandatory and their observance must be insisted upon and
enforced. There being no authority for the taking of a plebiscite on a ques-
tion of this character, the election officials should not take part in one if
taken. They are charged with the conduct of the election, and should do
only the things they are authorized by law to do, and should not assist
in taking an unofficial vote on a question of public interest in the manner
indicated. To do so might result in confusion and certainly would expose
the participating officer to criticism. An election held without authority of
law is void. State ex rel Windom v. Prince, 131 Minn. 399,

There is no reason, however, why such a referendum may not be taken
on election day outside of the polling places, and without the aid of the
election machinery, provided it is done in such a way as to leave no doubt
in the minds of electors that it is unofficial.

ROLLIN L. SMITH,
Special Assistant Attorney General.
September 21, 1940. 185a

84

Special—Challengers—Question of incorporating as a village—Conduct of
election—M-27 §§ 1114,

Washington County Attorney.

You refer to the approaching special election to be held in your county
to vote on the question of incorporating an area near Lake St. Croix Beach
as a village, and ask whether or not challengers may be appointed, and if
so, by whom,

The conduct of an election on the question of incorporating as a
village is governed by Section 1114, Mason’s Minnesota Statutes of 1927,
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which provides among other things, that three (3) inspectors appointed
by the County Board shall act as judges of said election, and

(k% % conduct the same so far as practicable in accordance with
the laws relating to the election of town officers.”

The statutory provisions relating to the election of town officers are
found in Section 1028, Mason's Minnesota Statutes of 1927, et seq.

There is no authority in these sections for the appointment of voters
representing different political parties or groups as challengers. All quali-
fied voters have a right to be present throughout the election, as in case
of a town meeting, provided they conduct themselves in an orderly manner
and do not interfere with the balloting.

The inspectors of election—appointed by the County Board under Sec-
tion 1114, Mason's Minnesota Statutes of 1927—act as judges of the election,
and in case of a challenge,

“* % * proceed thereon as in the case of challenges at general
elections adapting the oath to the circumstances of the case.”
Section 1036, Mason’s Minnesota Statutes, 1927.

For your guidance, I make these general observations about the con-
duct of the election:

1. The inspectors should proclaim the polls open in accordance with
the posted notice of election. (1038)

2. The inspectors should appoint a clerk of election, instructing him
to keep a poll list. (1041)

3. They should cause the polling place to be arranged so as to prevent
confusion and disorder, and have peace officers in attendance, or avail-
able on short notice.

4. They should pass out ballots prepared in accordance with Section
1114, Mason’s Minnesota Statutes of 1927, to intending voters.

5. It is the duty of the inspectors to challenge any intending voter
who they have reason to believe is not entitled to vote. Any voter present
may also interpose a challenge. Thereupon the inspectors proceed as at a
general election. (1036)

6. In case of a challenge, the challenged person should be examined
under oath by the judges, as provided by Mason’s Minnesota Statutes, Sec-
tion 421. Then, if the challenge be not withdrawn, the inspectors should
submit this oath to the intending voter:

“You do swear that you are a citizen of the United States, that
you are 21 years of age, and have been a resident of this state for 6
months immediately preceding this election, and an actual resident of
the territory proposed for incorporation for 30 days immediately pre-
ceding this election and that you are a qualified voter in said territory,
and that you have not voted at this election?” (422)
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A challenged voter upon taking this oath must be allowed to vote, other-
wise not. See Section 422,

7. In determining qualifications of voters, the inspectors should follow
the same rules as at general elections. See Section 368.

8. After a voter has marked his ballot with an “X"” to indicate his
choice, he should hand it to one of the inspectors, so folded as to conceal
its contents. (1040, 1114)

9. Thereupon the clerk should enter upon the poll list the name and
address of the voter, and if challenged, that fact, and whether or not he
took the oath. (1041)

10. Forthwith one of the inspectors should deposit the folded ballot
in a box provided for that purpose. (1041)

11, After those present and qualified have voted and at the hour speci-
fied for closing in the notice of the election, the inspectors by proclamation
should declare the polls closed. (1038)

12. Thereupon the inspectors should publicly canvass the votes cast
and this canvass should continue uninterrupted until completed. (1042)

13. The canvass should be conducted by taking one ballot at a time
from the ballot box and counting until the number of ballots equals the
number of names on the poll list, and if any are left in the box they should
be destroyed. If two or more ballots are found to be so folded, it is ap-
parent the same person voted them, and they should be destroyed. (1043)

14. The results of the canvass should be embodied in a certificate de-
claring the time and place of holding the election, that the inspectors have
canvassed the votes cast thereat, and giving the number of votes cast both
for and against the proposition, and this certificate should be signed and
verified by at least two of the three inspectors, to the effect that the state-
ments therein are true. The inspectors should publicly read the certificate
and at once file it with the county auditor. They should also file with the
auditor the poll list, also the ballots, placed in a sealed envelope and en-
dorsed by the judges as in case of a general election. (Sec. 462) (1114,
1044)

That concludes the election.

ROLLIN L. SMITH,

Special Assistant Attorney General.
May 23, 1939. 182
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85
Special—Existing registers—Use of—MS38 § 270-9.

Lincoln County Attorney.

You refer to Section 270-9, et seq., Mason’s Supplement 1938, relating
to elections and particularly call attention to the provision reading “existing
registers of voters shall be used without making any new registrations.”

Observing that other associated sections require an entry to be made
after each name on the register indicating who voted at the primary and who
did not, you ask whether the existing registers should be used at the special
primary for reference or whether names of voters who cast ballots at the
special primary should be entered on a separate poll list.

The sections to which you refer were derived from Chapter 297, Laws
of 1929, which provides in detail for the calling and conducting of special
elections to fill vacancies in certain offices. It is a comprehensive act and its
provisions evince a purpose to use the machinery used at the preceding elec-
tion. The same “polling places and election officials” are required to be
used. Candidates file “with the same officers and pay the same fees” as do
candidates at general elections. Ballots must conform, so far as practicable,
with ballots at regular elections and, “existing registers shall be used with-
out making any new registrations.” Primary elections held under the act
are governed by the laws relating to regular primary elections so far as
applicable and necessary.

The feature of the regular primary election law, which requires the
name of each voter who has cast his ballot to be checked upon the register
after he has voted, must be complied with unless it is impracticable. We
cannot say it is impracticable. The mere circumstance that when these
“existing registers” are given to the judges for use at the special primary,
they already have marks in the column headed “Primary Election” does not
render compliance impossible. A different form of mark may be used at
the special primary election.

It seems apparent that the legislature intended to obviate the prepara-
tion of a new register at a special primary election and we see no reason

why your election officials should be put to the trouble and expense of
preparing new registers of voters.

JOHN A. WEEKS,
Assistant Attorney General.
January 14, 1939. 183q
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86

Towns—Annual meeting—Voting recess until afternoon—M27 § 1035, 1047.
Redwood County Attorney.

A town meeting necessarily has implied authority to adopt such reason-
able rules and to take such action as may tend to make it more effectual as a
self-governing body, subject, however, to the laws of this state.

It follows that if a meeting organizes between nine and ten A. M. by
choosing a moderator, then because of the small attendance votes to take
a recess for a reasonable length of time when a larger representation may
be expected, the action is valid.

In fact such action would seem to better subserve the purposes of the
law relating to town meetings than a policy of compelling it to remain
in continuous session with only a small proportion of the voters present.
The important thing is that no one entitled to vote be deprived of his right.
The moderator cannot recess the meeting. It requires a vote of the elec-
tors present to do that. When reconvened at the hour specified, the proceed-
ings must be conducted in strict accordance with Section 1035, Mason’s
Minnesota Statutes 1927.

You will observe that under Section 1047 a town meeting may be ad-
journed to any other time and from time to time for the purpose of trans-
acting any town business except the election of officers. A recess for a
reasonable time during the day of the town meeting is the inherent right
of the meeting, as it is of any other self-governing body, and is not an
adjournment,

ROLLIN L. SMITH,
Special Assistant Attorney General.

April 1, 1939, 437a-11

87

Villages—Date—Under Special Acts—L39, C345.
Village Attorney, Litchfield.

You state that Litchfield is a village operating under Spec. L. 1887, C.
27, as amended by Spec. L. 1889, C. 40. You ask whether those special laws
or Secs. 7 and 8, C. 2, P. 11, C. 345, L. 1939—the new election code—con-
trols as to (1) the time of election, and (2) the officers to be elected, at the
next village election in Litchfield.

The special acts cited fix the date of your annual village election on
the first Monday in April. Also, they provide for the election of a mayor,
an alderman at large, a recorder, a treasurer, an attorney, a justice of the
peace and a constable; whereas, the 1939 code fixes the date of the annual
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election in villages on the first Monday in December in each year, and pro-
vides for the election of a treasurer, two constables, and a council com-
posed of a president, a clerk, and three trustees, and in some cases an as-
sessor and two justices of the peace. (Secs. 7 and 8)

You direct our attention to the fact that Sec. 1, C. 2, P. 11, C. 345, L.
39, provides that villages existing under special legislative charters shall
continue thereunder,

‘¥ * * axcept that the provisions of General Statutes 1913 and
any acts amendatory thereof * * * relating to elections in villages
* * % ghall apply to and govern all such villages organized under any
general law. * * *

You also invite our attention to the fact that Sec. 6, C. 2, P. 11, of said
chapter provides:

“k * * gections 7 and 8 of this chapter shall apply to all villages
in this state organized under any of the laws thereof.”

In construing a former village election law codification (L. 29, C. 413),
this department said:

ok o+ * the legislature apparently assumed that all villages in the
state had a system of government including three trustees, a village
president, and a village recorder, all of whom were elective officers,
and all of whom were members of the council, * * *

“There are, however, villages having an entirely different form of
organization. For instance, the village of Litchfield has a village presi-
dent who is not a member of the council, two aldermen from each of
three wards, and a village recorder who is not a member of the coun-
cil. The Village of St. Vincent has five trustees, instead of three, an
appointive president, and an appointive recorder who is not a member
of the council. In such villages it is impossible to work out an appli-
cation of chapter 413 which would not mean an entire reorganization
of the village government. Such a reorganization is not within the
scope of the title of chapter 413 and therefore the act cannot be so
construed.”

Applying the reasoning in that opinion to the question presented, we
do not believe chapter 345 can operate so as to abolish any existing office,
create any new office, increase or decrease the number of village trustees,
make any appointive office elective, or any elective office appointive, or
change the powers or duties of any officer.

The title of the act is limited. To give the act any such effect would
lead to a holding that it was unconstitutional as going beyond the scope of
the title. Opinion 254, Report of 1930.

Furthermore, Sec. 2, P. 12 of said Chapter 345 provides:

“¥ % * Whoever, when said repeal takes effect, holds an office under
any of the laws repealed, shall continue to hold it according to the
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tenure thereof, unless it is abolished or unless a different provision
relative thereto is made by this act * * *”

We conclude, following the opinion cited, that if a village organized
under a special law has the conventional plan of government including a
council composed of an elective president, three elective trustees, and an
elective recorder, so that there is no particular difficulty in applying the pro-
visions of Chapter 345, then the village is controlled by it.

If, however, the village has an entirely different plan of organization,
with a different number of trustees, and the difficulties in the way of ap-
plying chapter 345 are great and in some cases unsurmountable, then the
village is controlled by the special laws under which it operates.

Some phases of the 1939 Election Code were made the subject of an
article in the September 1939 issue of Minnesota Municipalities on page 329..
The author thereof seems to agree with our conclusion, i. e., the title of the
act is not broad enough to include a change in municipal structure. He
believes the act applies to villages organized under special acts if feasible.

Change in the date of holding the election would not seem to alter
municipal structure. Change in the officers to be elected would seem to
do so.

Categorically answering your question you are advised that the date
of the annual village election in Litchfield is now governed by Sec. 8, C. 2,
P. 11, C. 345, L. 39, which fixes the first Tuesday after the first Monday
as the day of such election; also that the offices to be filled thereat are
those specified in the special acts under which the village is organized and
operating.

ROLLIN L. SMITH,
Special Assistant Attorney General.
October 6, 1939, 472a

88

Voters—Qualification—Conviction of felony under federal law.
Sleepy Eye City Attorney.

You are advised that a person who has been convicted of a felony
in Minnesota under federal law forfeits his right to vote. Article 7, Sec-
tions 2 and 7, Constitution of Minnesota.

This subject was discussed at length in opinion No. 399, 1934 report.

Some offenses against the national prohibition act were misdemeanors,
and some were felonies, Violations of federal law punishable by imprison-
ment for a term of one year or more are felonies.

It is the fact of conviction, not the fact of imprisonment which disquali-
fies a voter. If the crime carries a possible punishment of one year or more,
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then a person convicted of such crime loses his voting rights. This is true
regardless of the length of time he may actually serve. The civil rights
of a person so convicted may only be restored by act of the president.

ROLLIN L. SMITH,
Special Assistant Attorney General.
April 3, 1939. 490d

89

Voters—Soldiers—Use of Absent Voters’ Law—Eligibility of Soldiers to run
for office.

City Attorney, Luverne.

You are advised:

1. A qualified voter who enlists in the United States army retains
his right to vote at the September primary and November general election
in Minnesota. Furthermore, he may exercise this right by proceeding un-
der the Absent Voters’ Act (the 1940 Mason’s Minnesota Supplement, Sec-
tion 601-4 (1) et seq., provided he is absent from the district in which he
is entitled to vote on the day of the election. (Opinion of Donahue, Sep-
tember 9, 1920).

2. A qualified voter who enlists in the United States army does not
thereby forfeit his right to vote in this state. Article 7, Section 3, Constitu-
tion of Minnesota. .

3. A qualified voter who is a member of the Minnesota National Guard
and is called outside of the state in military service will nevertheless retain
his right to participate in the state primary and general election and to
that end may proceed under the Absent Voters’ Act.

4. A qualified voter who is a member of the Minnesota National Guard
and who files for public office, and is thereafter called out of the state in
military service is not thereby disqualified from election to office. His pres-
ence in the state during the eampaign and on election day is not essential
to a valid election. He still remains a legal voter and resident of the state
during his military service and is therefore eligible to hold elective office,
if otherwise qualified. The question of whether or not such a person will
be able to assume office at the beginning of his term is an entirely different
question, the answer to which will depend upon the circumstances existing
at that time.

ROLLIN L. SMITH,
Special Assistant Attorney General,

August 5, 1940. 639e
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Bargaining—Conflict as to certification of bargaining agent between National
Labor Board and State Labor Conciliator—State must yield—L39, C440.

Labor Conciliator.

You inquire whether when a company is engaged in interstate com-
merce and has asked the Division of Conciliation for a determination of a
proper and exclusive bargaining agency under Section 16, Chapter 440, Laws
1939, the jurisdiction of your department would be superseded by the action
of the National Labor Relations Board assuming jurisdiction of the case.

Section 16 (b), Chapter 440, Laws 1939, provides in part as follows:

‘ Whenever a question concerning the representative of employes
is ra'sed by an employe, group of employes, labor organization, or
employer the labor conciliator or any person designated by him shall at
the request of any of the parties, investigate such controversy and
certify to the parties, in writing, the name or names of the repre-
sentatives that have been designated or selected * * #.”

29 USCA, Section 151, the National Labor Relations Act, provides as fol-
lows:

“It is hereby declared to be the policy of the United States to
eliminate the cauzes of certain substantial obstructions to the free flow
of commerce and to mitigate and eliminate these obstructions when
they have occurred by encouraging the practice and procedure of col-
lective bargaining and by protecting the exercise by workers of full
freedom of association, self-organization, and designation of representa-
tives of their own choosing, for the purpose of negotiating the terms
and conditions of their employment or other mutual aid or protection.”

29 USCA, Section 152, subsection 6 defines “commerce” as follows:

“The term ‘commerce’ means trade, traffic, commerce, transporta-
tion, or communication among the several States, or between the Dis-
trict of Columbia or any Territory of the United States and any State
or other Territory, or between any foreign country and any State, Ter-
ritory, or the District of Columbia, or within the District of Columbia
or any Territory, or between points in the same State but through
any other State or any Territory or the District of Columbia or any
foreign country.”

Subsection 7 defines the term “affecting commerce” as follows:

“The term ‘affecting commerce’ means in commerce, or burdening
or obstructing commerce or the free flow of commerce, or having led or
tending to lead to a labor dispute burdening or obstructing commerce
or the free flow of commerce.”
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Section 1569 provides in part:

“Whenever a question affecting commerce arises concerning the
representation of employees, the Board may investigate such contro-
versy and certify to the parties, in writing, the name or names of the
representatives that have been designated or selected.”

Section 160 (a) provides as follows:

“The Board is empowered, as hereinafter provided, to prevent any
person from engaging in any unfair labor practice (listed in section
158) affecting commerce. This power shall be excluszive, and shall not
be affected by any other means of adjustment or prevention that has
been or may be established by agreement, code, law, or otherwise.”

In the event of conflict in administration of the State Labor Relations
Act and the National Labor Relations Act in a matter properly within the
scope of the national act, the state must yield (Wisconsin Labor Relations
Board v. Fred Rueping Leather Co., 228 Wis. 473, 279 N. W. 673).

The national labor relations act cannot and does not supersede the
Minnesota act as to labor relations which do not affect interstate com-
merce so as to bring them within the commerce clause. As to such
relations, the police power of the state of Minnesota remains unimpaired,
and it is beyond the competency of Congress to impair it. The state may
regulate labor relations in the interests of the peace, health, and order of
the state; and the federal government may regulate this relationship to the
extent that, unregulated, it tends to obstruct or burden interstate com-
merce.

The authority of the federal government may not be pushed to such
an extreme as to destroy the distinction which the commerce clause itself
establishes, between commerce “among the several states” and the internal
concerns of a state. That distinction between what is national and what
is local in the activities of commerce is vital to the maintenance of our fed-
eral system.

There can be no question that the commerce contemplated by the na-
tional act is interstate and foreign commerce in the constitutional sense.
The definition “affecting commerce” is one of exclusion as well as inclusion.
The grant of authority to the national board does not purport to extend
to the relationship between all industrial employes and employers. Its
terms do not impose collective bargaining upon all industries, regardless of
effect on interstate or foreign commerce. It reaches only what may be
deemed to burden or obstruct that commerce.

The principle is well established that actions which directly burden or
obstruet interstate or foreign commerce or its free flow are within the reach
of the Congressional power. Acts having that effect are not rendered null
because they grow out of labor disputes (Texas & N. O. R. Co. v. Ry. Clerks,
281 U. S. 548, 570; Schlechter Corp. v. U. S., 295 U. S. 495).

It is the effect upon commerce, not the source of the injury, which is
the criterion (Second Employers Liability Cases, 223 U. 8. 51). Whether
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or not a particular action does affect commerce in such a close and intimate
fashion as to be subject to federal control and hence to lie within the con-
trol conferred upon the national board is left by the statute to be deter-
mined as individual cases arise (Labor Board v. Jones & O'Laughlin, 301
. 8 1),

The Congressional authority to protect interstate commerce from bur-
dens and obstructions is not limited to transactions which can be deemed
to be an essential part of a “flow” of interstate or foreign commerce,

Burdens and obstructions may be due to injurious action springing
from other sources. The fundamental principle is that the power to regu-
late commerce is the power to enact “all appropriate legislation” for “its
protection and advancement” (The Daniel Ball, 10 Wall. 557); to adopt
measures “to promote its growth and insure its safety” (Mobile County v.
Kimball, 102 U. S. 691); “to foster, protect, control and restrain” (Second
Employers’ Liability Cases, supra). That power is plenary and may be
‘exerted to protect interstate commerce “no matter what the source of the
dangers which threaten it.”

Although activities may be intrastate in character when separately
considered, if they have such a close and substantial relation to interstate
commerce that their control is essential or appropriate to protect that com-
merce from burdens and obstructions, Congress cannot be denied the power
to exercise that control.

You also inquire if a petition is originally directed to you and later
the jurisdiction is taken over by the National Labor Relations Board, are
you entitled to a report from that board as to its findings and final deter-
mination.

I find nothing in the National Labor Relations Act which requires them
to furnish copies of their findings and opinions to the public generally or to
any state agency. However, such matters would be such that your office
has a definite interest in them, and the national board’s findings and orders
are matters of public record, and it would seem that as a matter of courtesy
they should be glad to furnish such findings and opinions upon your re-
quest.

You also inquire if there is any reason why you should conduct joint
investigations and hearings with the National Labor Relations Board in
the determination of a proper bargaining agency.

There is nothing in either the national or state act which authorizes
joint hearings for the purpose of determining the proper bargaining agency.
It appears from the national act that the board in the first instance has the
right to determine if it has jurisdietion, and when this has been determined
by the board, the only authority that may reverse it is the federal court.

JOHN A. WEEKS,
Assistant Attorney General.
July 20, 1939. 270
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Children—Wages and hours—Enforcement of federal laws—Cooperative ar-
rangement with federal agencies. -

Industrial Commission of Minnesota.

You submit a copy of a joint regulation of the children’s bureau and
the wage and hour division of the United States department of labor, dated
September 21, 1939, providing for the making of agreements with state and
local agencies under which such agencies will make investigations and in-
spections for the purpose of enforcing the provisions of the federal laws
relating to child labor and to wages and hours. The federal agencies con-
cerned wish to negotiate such an agreement with your department or some
other proper state agency. The regulation contemplates that in order to
render the desired service for the federal government, the state will employ
necessary additional help in accordance with certain requirements of the
regulation, and that the federal government will reimburse the state from
time to time for the salaries and other expenses incurred. In connection
with the consummation of such an agreement, the regulation requires a
statement from the attorney general or other authorized state officer to the
effect that the agreement is valid under the laws of the state and that the
state agency concerned has authority to enter into it in accordance with the
regulation.

You inquire whether your department has authority to enter into an
agreement as proposed by the federal agencies.

It appears that you already have a force of inspectors and other em-
ployees engaged in work under state laws of much the same nature as would
be required by the federal government. We find no other state agency which
is properly organized or equipped for such work. Hence, from the practical
standpoint, your department would be the proper agency to render the pro-
posed service, if authorized.

However, we are unable to find any authority under present state laws
for the undertaking of such work by your department or any other state
ageney on the terms preseribed in the federal regulation. The state already
carries on various activities with the aid of federal funds and more or less
subject to federal control. However, so far as we can discover, no sys-
tematic activity of that kind has been undertaken without express authoriza-
tion by state law. At any rate, no matter how desirable the proposed ar-

.rangement may be, we are obliged to advise you that in the absence of such
authorization your department could not lawfully undertake it.

This conclusion is compelled by the general rule that a state agency
may engage only in those activities which are expressly authorized by state
law or are necessarily incident thereto.

A further obstacle arises in connection with the payment of the addi-
tional salaries and expenses which would be incurred. Our state constitution
expressly prohibits the payment of any money out of' the state treasury
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except in pursuance of an appropriation by law. There being no appropria-
tion for the purposes in question, the federal funds allotted for those pur-
poses could not be handled through the state treasury.

Of course, as a matter of comity, it is eminently proper for any state
agency, without express statutory authority, to cooperate with federal agen-
cies as far as it can without conflicting with the proper discharge of its
own duties and without incurring any substantial additional expense. Such
is the policy of this office and of every other department of the state gov-
ernment, as far as we know. However, that kind of informal cooperation
would hardly be adequate to meet the needs of the federal government in
the present case.

You have suggested that if the proposed arrangement was not per-
missible under present state laws, the employees required for the new work
might be appointed and paid directly by the federal government, and your
department might arrange to supervise their work and cooperate with them.
We see no objection to such an arrangement, provided it can be carried out
so as not to conflict with the regular duties of your department and so as not
to entail any substantial additional expenditure of state funds. However,
if it appears after a trial that the arrangement is satisfactory and that the
participation of the state is likely to be permanent, the matter should be
submitted to the next legislature for action.

CHESTER S. WILSON,
Deputy Attorney General.
November 10, 1939. 270a-2

92

Closed Shop—Municipal Corporations—Contract with illegal—L39, C440.
Austin City Attorney.
You state:

“The municipal utilities of the City of Austin are operated by the
Board of Water, Electric, Gas and Power Commissioners of the City of
Austin pursuant to Chapter 11 of our Charter, of which you have a
copy in your files. At the time our Charter was originally adopted,
only water and electricity were municipally owned. Since then an amend-
ment to our Charter was passed by adding a paragraph to Section 3 of
Chapter 11, a copy of which amendment is herewith enclosed.

“Acting under this Charter provision as amended, in 1935 our Water
and Light Board purchased the then existing gas distribution system
of the Interstate Power Company and since October of that year has
operated that system municipally. The Water, Electrie, Gas and Power
Department in turn has several subdepartments, one of which involves
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the construction and repair, and relaying, of gas mains. Recently the
Gas Construction Workers Unit of the CIO has presented the Board
with a contract demanding, among other things, that the Board main-
tain a constant force in this Department the year around, whether the
force is actually needed or not, providing for wages, seniority, and other
similar matters. The contract also provides that any person employed
in that particular department must join the CIO Union within one week
after being employed or he will have to be discharged by the Board
and further that if the employee be discharged by the Union from its
membership, that the Board be required to discharge the employee in
turn within one week. The contract further provides in one sentence
that the Board retains the right to discharge an employee for wilful
and continued negleet of duty or for drunkenness upon the job and im-
mediately after that provides that such charges shall be proved to the
satisfaction of the man’s fellow workers.”

You ask:

1. “whether it is legal under the Charter of the City of Austin
or under the laws of the State of Minnesota for the Board to enter into
a contract, by which membership in a certain labor organization is
made a prerequisite to working for a public board of this nature” and

2. “whether the provision last above set forth in the contract
does not take management of the affairs of the Board out of the hands
of the Board as contemplated by our Charter and vest it in the hands
of ‘fellow employes.””

In approaching the questions which you have submitted, we desire to
call attention to the fact that this office has ruled that under certain condi-
tions a closed shop contract between a union and a private employer is legal.
See Attorney General’s opinion to Labor Conciliator Haney dated August
24, 1939. The conclusion reached in that opinion has been sustained by the
District Court of Mower County in the case of Zerby, et al. v. Fuel Economy
Engineering Company. The questions which you submit, therefore, require
a determination of whether the same rule applies to municipal corporations
as applies to private employers.

“The power (of municipalities) to m2ke contracts may result (a)
from the inherent power of a municipality to perform indispensable
acts, (b) from express words in a statute or the charter, or (c) from
what is implied as incident to the powers expressly conferred on the
municipality by a statute or the charter.,”

McQuillin Municipal Corporations (2d Ed.), Vol. 3, § 1269.

This places municipal corporations as employers in a different class
from private employers so far as the power to contract as to employment,
whether such employment be direct by it or by persons with whom it is
doing business.

In searching for authorities upon the questions before us, we found
that the question of muncipalities requiring bidders upon contracts with
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them to use union labor has frequently been before the court, and the law
relating to that subject is well established.

“It has been held that municipal officials are without authority, in
determining the lowest responsible bidder for a public contract, to dis-
criminate between contractors employing organized and those employ-
ing unorganized labor, and to refuse such a contract to the lowest bid-
der because he does not employ organized labor exclusively; in other
words, a municipality, in letting contracts, is without power to dis-
eriminate in favor of union labor.”

110 A. L. R. 1407.

The leading cases by which the foregoing rule has been established are
Adams v. Brenan, 177 I1l. 194, 42 L. R. A. 718, 52 N. E. 314; Miller v. Des
Moines, 143 lowa 409, 122 N. W. 226, 23 L. R. A. (N. S.) 815; Holden v.
Alton, 179 IIl. 318, 53 N. E. 556; Marshall & B Co. v. Nashville, 109 Tenn.
495, 71 S. W. 815.

While the rule stated above and the authorities cited in support of it
are not directly applicable to the precise questions now before us, they are
of value in indicating the attitude of the courts toward the compulsory use
of union labor on matters of concern to municipal corporations. As we have
stated, the authorities are numerous upon the rule above stated, but there
are not many cases which directly involve situations such as presented by
the questions submitted by you to us. We have, however, searched for all
authorities involving the direct questions submitted by you. We have suec-
ceeded in finding some such cases.

In two cases involving the employment of attorneys by municipal cor-
porations, the same conclusion was reached by the respective courts. It was
held in one case that “a municipal corporation cannot delegate discretion to
its attorney to employ an assistant, if he think it necessary, and to fix
the assistant’s compensation.” Knight v. Eureka, 556 Pac. Rep. (Cal.) 768.
On page 769 the correct principle is stated to be “that the powers conferred
upon a municipal corporation involving the exercise of judgment or discre-
tion are in the nature of public trusts, and cannot be delegated to others.”
In the other case, City of Bowling Green v. Gaines, 96 S. W. 852, on page
855, the court uses the following significant language:

“This wise purpose of the law would be entirely frustrated if the
governing body of the municipality might, by ordinance, abdicate its
discretionary functions and delegate them to some agent of its own
choosing. The council are elected by the people to have charge of the
financial affairs of the city, and public policy does not permit the dis-
cretionary duties, which the law has placed upon them for the benefit
of the public, to be delegated to others.”

It has been held that “a board of education cannot by rule restrict em-
ployment of teachers to such as are not members of certain organizations.
Such rule clearly discriminates between certain classes and confers special
privileges.” MecQuillin Municipal Corporations (2d Ed.), Revised Vol. 6,
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§ 2598. This proposition is supported by the case of The People v. City
of Chicago, 199 Ill. App. 356. The situation in that case is the converse of
the situation submitted to us. In that case membership in a trade union
was prohibited and employment was refused because of such membership.
On page 362 the court said:

“It may be conceded that the board has power to pass rules regu-
lating its teaching force, and that generally such matters are within
its exclusive discretion; but the board has no power to pass an un-
reasonable rule in violation of the statute or constitution. People v.
Harrison, 223 Ill. 540.

“Is the rule in question discrimination between different classes
of citizens, conferring special privileges upon a class or group less than
all? A majority of this court holds that it is.”

The court, again, on page 363, said:

“There is no more reason or justification for such a contract as
this than there would be for a provision that no one should be em-
ployed except members of some particular party or church. In any
such case it might be said that the board entertained a bona fide opinion
that the members of some political party were more intelligent and
better capable of performing the work, so that better results would be
attained; or that the members of a church, on account of their higher
standard of morality, would more faithfully and conscientiously carry
out the contract.”

While the facts in the case last above cited are the converse of the
facts before us, the rules and the argument in support thereof as quoted
above are equally applicable to the facts which we are considering.

The case last above cited and the case of Wagner v. Milwaukee, 177
Wisec. 410, are the expressions of the court in the cases which we have been
able to find wherein the facts are most similar to those submitted to us.
In the case of Wagner v. Milwaukee, supra, the city attempted to fix by
ordinance a minimum wage scale in said city. Such minimum wage was
“to be determined by the wage paid to members of any regular and recog-
nized organization of such skilled laborers for such skilled labor.” The
ordinance was challenged as an unwarranted delegation to an outside body
of the authority to determine such wage scale. We wish to draw attention
now to the fact that we see no difference between delegating to a union the
power to fix a wage scale to be paid by the city and the power to determine
who shall be in the employ of the city. In holding the ordinance invalid
the court said on page 417:

“If one common council can lawfully bind itself and its sucessors
to accept the judgment and discretion of an outside body in one par-
ticular instance representing organized labor, another common council
may claim an equal right to bind itself and its successors to accept
a scale for a maximum wage to be fixed by some other outside body
which may -be as much interested in keeping the returns to labor down
as labor organizations are to keep them up. If the power to do the
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former is recognized as legal and constitutional the right to do the lat-
ter cannot be denied. The language, the reason, and the logic of ve-
peated former rulings of this court and of other courts plainly declare
that any attempted vesting of the determination of such a legislative
question in an outside body is an abdication, and not an exercise, of
the legislative discretion that exclusively belongs to the common coun-
cil itself.”

While there have been no cases before the Supreme Court of the State
of Minnesota involving the questions submitted to us, the principle is well
established in Minnesota that “the delegated governmental powers of mu-
nicipalities cannot be delegated by them.” Dunnell’s Minnesota Digest (2d
Ed.), Vol. 4, § 6691. Among the cases cited in support of this proposition
we quote from Jewell Belting Co. v. Village of Bertha, 91 Minn. 9, wherein
the court on page 11 said:

“The authorities very generally hold that such a body (village
council) cannot in rny case delegate to a member or committee thereof
functions or prerogatives of a legislative or administrative character,
or involving the exercise of judgment and discretion. * * *

“It was held that the power so conferred required the exercise
of judgment and discretion, and could not be delegated to a committee
of the council, either in respect to estaklishing new lamps or discom-
tinuing those already established. The reason for this rule is found
in the fact that members of the council are chosen by the people to
represent the municipality, charged with a public trust and the faith-
ful performance of their duties; and the public is entitled to the judg-
ment and discretion, in all matters where such elements enter into
transactions on behalf of the municipality, of each member of the
body upon which authority to act is conferred.”

The provisions made by the legislature in the Labor Relations Act,
Laws 1939, Chapter 440, are of significance in determining the questions
before us. The act provides a method of determining the bargaining agent
of employes for collective bargaining purposes. As before stated, this per-
mits closed shop agreements with private employers under certain con-
ditions. The legislature, however, saw fit to except the state and all po-
litical and governmental subdivisions thereof (which would include mu-
nicipal corporations) from the provisions of said labor relations act. By this
exception the legislature evidently recognized the principles enunciated in
the cases above cited.

It is apparent that the effect of the proposed contract will be to delegate
to a private organization functions which are reposed by law and charter
provisions in the board of commissioners. Under the court decisions cited,
this may not legally be done.

For the reasons stated above the answer to your first question is in the
negative.

The second question which you submit has already been ruled upon by
this office. It is governed by the same principles as your first question. See
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opinion of the Attorney General to C. R. Reed, Superintendent of Schools,
Minneapolis, Minnesota, dated March 23, 1939. In that opinion it was held:

“The Minneapolis Board of Education has no legal right to dele-
gate its discretionary power to an arbitration committee as suggested
or otherwise. It may appoint a committee to confer with a like com-
mittee of the labor union to make proposals of adjustment, but the
Board itself cannot legally surrender its governmental authority to
others. Whatever action is taken must be that of the Board. For it
to agree in advance to abide by the decision of the proposed arbitra-
tion committee would, in my opinion, be illegal.”

It necessarily follows in answer to your second question that so far as
discharge of employes is concerned the contract provides for an illegal
delegation of power.

GEO. B. SJOSELIUS,
Special Assistant Attorney General.
February 28, 1940, 270

93
Closed Shop—Permitted under certain conditions—L39, C440 § 10(a).
Labor Conciliator.

You state:

“The employer has had a contract for the previous year which
contained the following clause:

‘All employees of the company who are now members of the In-
ternational Association of Machinists shall remain members.’

“The union asks that the above clause be included in the new con-
tract. The employer is willing to put it in provided it is not contrary
to Section 10, Paragraph A of the Minnesota Labor Relations Act.”

You ask if it is contrary to Section 10 (a) of the Minnesota Labor Re-
lations Act to place such a clause in the contract between the union and
the employer.

The following opinion is predicated upon the assumption that the In-
ternational Association of Machinists includes the local union thereof and
that such local union has been duly designated or selected for the purpose
of collective bargaining by the majority of the employes of the employer
submitting the question.

Presumably the doubt of the employer is caused by the following lan-
guage in said Section 10 (a):
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“* * * and such employes shall also have the right to refrain from
any and all of such activities.”

This language must be construed in the light of all of the provisions
of the Labor Relations Act. In this connection we call attention to Seec-
tion 12 (c):

“To encourage or discourage membership in any labor organization
by discrimination in regard to hire or tenure of employment or any
terms or conditions of employment; provided, however, that this sub-
section shall not apply to the provisions of collective bargaining agree-
ments entered into voluntarily by an employer and his employees or a
labor organization representing said employees as a bargaining agent
as provided by section 16 of this act.” (Boldface ours.)

An examination of the development of the language used in the act
discloses that the original draft of the proposed Labor Relations Aect was
amended in committee by adding the following language:

“entered into voluntarily by an employer and his employees or a
labor organization representing said employees as a bargaining agent
as provided by section 16 of this act.”

Clearly, the purpose of adding this language was to recognize the right
of the employer and his employes or a labor organization representing said
employes under said act to enter into a closed shop agreement. There
would have been no reason to add the additional language quoted above
unless it was for such purpose. We also must consider the fact that Sec-
tion 16 of the act provides that the vote of the majority of the employes
is sufficient to designate or select a representative for the purpose of col-
lective bargaining. An agreement properly made by such representative
is binding upon all employes. Section 11 (a) of the act makes it an unfair
labor practice for any employe

@k ok ok to institute a strike if the calling of such strike is a viola-
tion of any valid collective agreement between any employer and his
employes or labor organization and the employer is, at the time, in good
faith complying with the provisions of the agreement.”

All of these provisions can lead only to the conclusion that it was the
intention of the legislature that the majority of the employes could bind all
employes to a valid collective bargaining agreement even though the agree-
ment provided for a closed shop.

It is our opinion that the last sentence of Section 10 (a) quoted above
confers upon the employes collectively and not individually the right to
refrain from organizing or bargaining collectively as provided in the first
part of Section 10 (a).

Your question is answered in the negative.

GEO. B. SJTOSELIUS,
Special Assistant Attorney General.
August 24, 1939. 270
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Strikes—Arbitration—School Employes—Right to strike—Civil service status.
Minneapolis Superintendent of Schools.

You submit two questions.

The first is as follows:

“In view of the fact that school janitors are civil service employes,
charged with the responsibility for the safety of thousands of children,
do they have a right to strike?”

Under our Minnesota law school janitors have a legal right to join
a labor union. Strikes by such public employes can, in my opinion, be made
illegal by state legislation and city ordinances. Rules of regulation by the
Board of Education or the terms of the janitors’ contracts may provide
against strikes.

In the matter now under consideration there appears to be no state
law, no city ordinance, no rule of the Board of Edueation or contract of
employment that forbids strikes. No opinion of our Supreme Court or any
other holding that such strikes are illegal as against public policy has
come to my attention.

It is, however, obvious that there is no way of forcing men to remain
in their positions of employment if they desire to leave them. Involuntary
servitude, except as a punishment for crime, cannot be imposed upon any
of our citizens. School janitors have therefore singly or by concert of
action the power to refrain from work at any time they see fit, subject
to the consequences accruing from the violation, if any, of their contracts
of employment and to the loss of any civil service rights that they may have
incident to said contracts.

Your second question is the following:

“Can the Board of Education delegate its discretionary power to
an arbitration committee of five, consisting of two members to be ap-
pointed by the Board, two by the janitors’ union, and one to be elected
by these four ?7”

The Minneapolis Board of Education has no legal right to delegate
its discretionary power to an arbitration committee as suggested or other-
wise. It may appoint a committee to confer with a like committee of the
labor union to make proposals of adjustment, but the Board itself cannot
legally surrender its governmental authority to others. Whatever action
is taken must be that of the Board. For it to agree in advance to abide
by the decision of the proposed arbitration committee would, in my opinion,
be illegal.

J. A. A. BURNQUIST,
Attorney General.
March 23, 1939. 270d-9
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Strikes—Notice may be suspended only by mutual consent of all the parties
—L39, C440 § 6.

Labor Conciliator.
You state:

“Section 6 of the Minnesota Labor Relations Act (Laws 1939
Chapter 440) reads in part as follows:

“* * * any employees, representatives, labor organization, or em-
ployer may give notice of intention to strike or lockout, as the case may
be, but it shall be unlawful for any labor organization, or representa-
tive to institute or aid in the conduct of a strike or for an employer
to institute a lockout, unless notice of intention to strike or lockout has
been served by the party intending to institute a strike or lockout upon
the labor conciliator and the other parties to the labor dispute at least
ten (10) days before the strike or lockout is to become effective.

“ * * It shall be the duty of all parties to a labor dispute to re-
spond to the summons of the labor conciliator for joint or several con-
ferences with him and to continue in such conferences until excused
by the labor conciliator, not beyond, however, the ten day period here-
tofore prescribed except by mutual consent of the parties.'”

You ask:

“Is it proper and legal for the Conciliator to accept the temporary
suspension of a strike notice ?”

A careful study of the language contained in said Section 6 fails to
reveal any authority for the suspension of a strike notice when once given,
so as to extend the period during which such notice shall operate to pre-
vent the strike beyond ten days from the date of notice of intention to strike
except upon one condition, and that is that the extension shall be “by mutual
consent of the parties.” A notice on the part of one party to the dispute
of a temporary suspension of a strike notice is not, in our opinion, com-
pliance with the requirements of the statute. It is our opinion that the
conciliator is authorized to accept a temporary extension of the period of
time covered by a strike notice only when such extension is “by mutual con-
sent of the parties.” Such mutual consent should be in writing and filed
with the labor conciliator. The length of the period of suspension of the
strike notice should be stated definitely in such agreement and should not
be made subject to any contingency. In other words the extension should
be in writing and should be so definite in its terms that any one reading
it would know the exact intention of the parties as to the duration of such
suspension.

There are good reasons for these requirements. The calling of a strike
affects the rights and interests of both employees and employers in various
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ways. Hence there should be no room for misunderstanding as to the time
when a strike may legally be called. The legislature undoubtedly had this
in mind in framing the provisions above quoted.

GEO. B. SJOSELIUS,
Special Assistant Attorney General.
February 15, 1940. 270d-9

UNEMPLOYMENT COMPENSATION—(See Laws 1941, C. 554.)

96

Agriculture—Authority of director of employment and security to promul-
gate regulations defining the word—M38 §§ 4337-30 (c), 4337-30 (m).

Director Division of Employment and Security.

You inquire whether you have the authority to adopt the following
proposed ruling or regulation:

“(1) The term ‘agricultural labor’ includes all services per-
formed—

(1) On a farm, in the employ of any person, in connection with
cultivating the soil, or in connection with raising or harvesting any
agricultural or horticultural commeodity, including the raising, shearing,
feeding, caring for, training, and management of livestock, bees, poul-
try, and fur-bearing animals and wildlife.

(2) In the employ of the owner or tenant or other operator of
a farm, in connection with the operation, management, conservation,
improvement, or maintenance of such farm and its tools and equip-
ment, or in salvaging timber or clearing land of brush and other debris
left by a hurricane, if the major part of such service is performed
on a farm.

(3) In connection with the production or harvesting of maple
sirup or maple sugar or any commodity defined as an agricultural com-
modity in section 15 (g) of the Agricultural Marketing Act, as amended,
or in connection with the raising or harvesting of mushrooms, or in
connection with the hatching of poultry, or in connection with the gin-
ning of cotton, or in connection with the operation or maintenance
of ditches, canals, reservoirs or waterways used exclusively for supply-
ing and storing water for farming purposes.

(4) In handling, planting, drying, packing, packaging, processing,
freezing, grading, storing, or delivering to storage or to market or to
a carrier for transportation to market, any agricultural or horticultural
commodity; but only if such service is performed as an incident to
ordinary farming operations or, in the case of fruits and vegetables,
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as an incident to the preparation of such fruits or vegetables for
market. The provisions of this paragraph shall not be deemed to be
applicable with respect to service performed in connection with com-
mercial canning or commercial freezing or in connection with any agri-
cultural or horticultural commodity after its delivery to a terminal
market for distribution for consumption.

As used in this regulation, the term ‘farm’ includes stock, dairy,
poultry, fruit, fur-bearing animal, and truck farms, plantations, ranches,
nurseries, ranges, greenhouses or other similar structires used pri-
marily for the raising of agricultural or horticultural commodities,
and orchards.”

Section 4337-30 (c), Mason’'s 1938 Minnesota Supplement, authorizes
you to issue such rules and regulations as you may deem necessary or suit-
able in the administration of the act. Such rules and regulations may not
be inconsistent with the act.

A valid regulation has the force and effect of law. Maryland Casualty
Co. v. United States, 251 U. S. 342; United States v. Grimaud, 220 U. S.
506; United States v. Birdsall, 233 U. S. 223, 231. An invalid regulation
has no effect and is a nullity. Manhattan Co. v. Commissioner of Internal
Revenue, 297 U. 8. 129; Miller v. United States, 294 U. S. 435, 439; Lynch
v. Tilden Produce Company, 265 U. S. 315, 322.

A regulation which in effect amends the statute to which it applies
is invalid. United States v. Two Hundred Barrels of Whiskey, 95 U. S.
571; United States v. Eaton, 144 U. S. 677. A regulation may not extend
the statute nor modify its provisions. Campbell v. Galeno Chemical Co.,
281 U. 8. 599, nor may it restrict the terms of the statute. Helvering v.
Powers, 293 U. S. 214, 224, In Manhattan Co. v. Commissioner of Internal
Revenue, supra, the court said:

“And not only must a regulation, in order to be wvalid, be con-
sistent with the statute, but it must be reasonable.”

Conversely, if the regulation is consistent with the statute and is reason-
able, it is valid. Fawcus Machine Co. v. United States, 282 U. 8. 376. In-
terpretative regulations affecting general terms of the statute have been
held to be appropriate. Lang v. Commissioner of Internal Revenue, 304
U. S. 264; Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110.

Whether your prospective regulation complies with the principles above
set forth is a matter for your determination. This regulation would seem
to be consistent with the general concept of agricultural labor. See opinion
of the attorney general to Hon. M. R. Cashman, March 10, 1939, and au-
thorities therein cited.

I assume that your proposed regulation will be promulgated in accord-
ance with the provisions of Section 4337-30 (m), Mason’s 1938 Minnesota
Supplement.

KENT C. van den BERG,
Special Assistant Attorney General.

March 1, 1940. 885
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97

Agriculture—Nursery employes engaged in cultivation or growing opera-
tions not “employes” under act—L39, C440.

Labor Conciliator.
You submit the following question:

“In the case where employees of a particular nursery are engaged
in the actual planting, cultivating, and harvesting of various fruit,
vegetable and flower plants, are such employees exempt from the juris-
diction of the Minnesota Labor Relations Act, as defined in Section 1,
Paragraph (c¢) of the act.”

The provision to which you refer excludes persons employed in agri-
cultural labor from the definition of “employe” under the act.

This office has previously ruled on the application of the State Unem-
ployment Compensation Act to nursery employes in an opinion dated March
10, 1939, from which I quote the following:

“Except as the particular facts in a given case may be such as to
demand a different finding, it is my opinion that generally speaking
an employe of a nursery or an employe of a florist is an agricultural
laborer within the meaning of the Minnesota Unemployment Compen-
sation Act, so long as the particular employe is engaged in the cultiva-
tion of the soil, plants, shrubbery or other products of that nature.”

This is in harmony with the rule followed by federal authorities in the
application of the Federal Social Security Act, as well as by the authorities
of most states with respect to their unemployment compensation acts and
other laws. No sound reason appears why the same rule should not be
applied with respect to labor relations laws.

Accordingly, you are advised that nursery employes who are engaged
in work pertaining to the cultivation of the soil or the growing of trees,
shrubs, or plants are not within the provisions of the Minnesota Labor
Relations Act.

CHESTER S. WILSON,
Deputy Attorney General.

July 20, 1939. 270

98

Definition of weekly benefit amount does not mean adjusted weekly benefit
amount to the next higher multiple of $1.00, but does mean the actual
weekly benefit amount—M40 § 4337-26E.

Department of Social Security.

You inquire whether the phrase “weekly benefit amount” as used in
Section 4337-26 E, Mason’s 1940 Supplement, means the actual weekly
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benefit amount increased to the next multiple of $1.00 in those cases in which
the said amount is not a multiple of $1.00. Section 4337-25, Mason’s 1940
Supplement, provides two rather complex formulae by which to determine
weekly benefit amounts. The result is to be “computed” or increased the
next higher multiple of $1.00 in those cases in which the multiple is not
$1.00. Subsection C provides a formula by which to determine the total
amount of benefits in one benefit year and quotes the same clause in refer-
ence to adjusting the result to a multiple of $1.00. The apparent reason for
this adjustment is to facilitate the accounting and bookkeeping of the de-
partment.

Section 4337-26 sets forth certain prerequisites to eligibility for bene-
fits. Subsection E thereof provides that an individual shall be eligible for
benefits only if the commission finds that “he has during the base period
earned wage credits for employment by employers equal to not less than
thirty times his weekly benefit amount.”

In my opinion the weekly benefit amount referred to in subsection E
means the actual weekly benefit amount and not the result after increasing
the weekly benefit amount to the next higher multiple of $1.00 which for
convenience will be referred to as the adjusted weekly benefit amount.

Section 4337-22 provides that as used in this act, unless the context
clearly requires otherwise:

P. ‘Weekly benefit amount’—an individual’'s ‘weekly benefit
amount’ with respect to any particular week of total unemployment
means the amount of benefits computed in accordance with the pro-
visions of Section 5 (4337-25) of this Act, which he would be entitled
to receive for such week, if totally unemployed and eligible.”

Section 4337-25 B provides that the individual’s weekly benefit amount
shall be an amount equal to 1-25th of his total wage credits for employ-
ment by an employer or employers during that quarter of his base period
in which such total wage credits were highest. The act then provides for
an adjustment in case such amount is more than $15 or less than $5, the
effect of which is not here material. This constitutes the weekly benefit
amount, not the result obtained after increasing this amount to the next
higher multiple, for the act expressly provides:

“And if such weekly benefit amount is not a multiple of $1.00 shall
be computed to the next higher multiple of $1.00.”

In other words, the legislature has recognized the distinction between
the actual weekly benefit amount and the adjusted weekly benefit amount.
See also Section 2 of subsection B, and subsection C. In each case where
the legislature intended to employ the adjusted weekly benefit amount, it has
expressly provided that the actual weekly benefit amount is to be raised
to the next higher multiple of $1.00. Such phrase was not attached to
the words “weekly benefit amount” as used in Section 4337-26 E. Conse-
quently, it must necessarily follow that the legislature intended that for
the purposes of Section 4337-25 the result to be used is the adjusted weekly
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benefit amount, whereas for the purposes of determining eligibility as pro-
vided in Section 4337-26 E, the result to be used is the actual weekly bene-
fit amount.

It is inconceivable that the legislature intended a provision used to
facilitate the administrative bookkeeping in a law of great complexity, should
also intend that such provision should create an additional restriction to
eligibility for benefits under the law. Such would be the result if any other
construction were adopted, for as pointed out in your inquiry, in the case
of an individual with total earnings during his base period of $417.10, and
whose highest quarterly earnings were $330.37, 1-25th of the highest quar-
terly earnings during his base period would be $13.21, which amount not
being a multiple of $1.00 would be computed to the next higher multiple
of $1.00, or $14, the weekly benefit if the individual is otherwise eligible.
If $13.21 is considered to be his weekly benefit amount for determining
eligibiliy such requirements would be satisfied, for 30 times $13.21 equals
$396.30, which is less than the total earnings in his base period. However,
if the weekly benefit amount is to be determined on the adjusted weekly
benefit amount of $14 per week, he would not be eligible.

It is our duty, if possible, to construe legislative enactments in a man-
ner as to meet with the legislative intent which must always control. This
is so even though construction necessarily modifies the literal meaning of
the words.

Minnesota Farmers Mutual Insurance Co. v. Smart, 204 Minn. 101.
Edberg v. Johnson, 149 Minn. 395.

Levant v. Burns, 200 Minn. 191,

Puerto Rico v. The Shell Company, 302 U. S. 253.

Holy Trinity Church v. United States, 143 U. 8. 457.

The fact that as a result of this construction the phrase “weekly bene-
fit amount” is used with different meanings in the same act (actual weekly
benefit amount and adjusted weekly benefit amount) does not militate
against this construction for it is not at all unusual that identical words
or phrases are used in a different sense in the same statute. These words
or phrases must be construed whenever possible so as to render them con-
sistent with the purpose of the law. This was recognized by the court in
Atlantic Cleaners & Dyers v. United States, 286 U. S, 427, 432, in which
the court said:

“x * * Most words have different shades of meaning and conse-
quently may be variously construed, not only when they occur in differ-
ent statutes, but when used more than once in the same statute or even
in the same section. * * * Where the subject matter to which the words
refer is not the same in the several places where they are used, or the
conditions are different, or the scope of the legislative power exercised
in one case is broader than that exercised in another, the meaning
well may vary to meet the purposes of the law, to be arrived at by a
consideration of the language in which those purposes are expressed,
and of the circumstances under which the language was employed.
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“It is not unusual for the same word to be used with different:
meanings in the same act, and there is no rule of statutory construction
which precludes the courts from giving to the word the meaning which
the legislature intended it should have in each instance.”

In Feder v. Goetz, C. C. A 2d Cire., 264 Fed. 619, the court, in construing
the bankruptey act, said:

“There is no rule of construction which prevents us from holding
that the word ‘intent’ * * * means actual intent in the fourteenth sec-
tion even though it were well established that constructive intent is
sufficient in the third section.”

In Helvering v. Stockholm, 293 U. 8. 204, the court construed the
word “obligation” differently as used in different places in the same act.

See also:

Louisville & N. R. Co. v. Gaines, G. C. N. D. Tenn., 3 Fed. 267.
State v. Knowles, 90 Md. 646, 45 Atl. 877.

1t is therefore my opinion that an individual otherwise eligible to bene-
fits is entitled to those benefits even though the amount paid him, when
because of its increase to the next higher multiple of $1.00, is more than
1-30th of his total wage credits earned during his base period.

J. A. A. BURNQUIST,
Attorney General.
March 9, 1940. 885

99

Merit Rating—Employer whose former employee was disqualified when bene-
fit year commenced—M40 §§ 4337-27, 4337-24.

Director Division of Employment and Security.
You inquire:

“Does your opinion dated October 18, 1939, also apply to disquali-
fications which occurred prior to April 22, 1939, the effective date of the
amended act, but with respect to which the benefit year commenced
prior to April 22, 1939?”

1t must be kept in mind that for the purposes of determining the 1941
rate of tax you must look to the unemployment compensation act as amended
by the 1939 legislative session. In my opinion of October 18, 1939, T stated:

“x ® ¥ Section 4337-24, subsection (C) (1), 1938 Supplement to
Mason'’s Minnesota Statutes of 1927, as amended by Chapter 443, Laws
1939, Section 3, expressly provides that in determining the contri-
bution rate of each employer for the year of 1941, and each year there-
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after, the commission shall resort to the employment experience of the
particular employer for the three immediately preceding completed
calendar years. Under this section the computation of the employer’s
contribution for the year of 1941 and thereafter will, in certain cases,
be based upon events which occurred prior to the effective date of
the 1939 amendment. Section 4337-27, 1938 Supplement to Mason's
Minnesota Statutes of 1927, as amended by Chapter 443, Laws 1939,
Section 6, provides that in making the computation based upon the
three years prior experience, the commission may not take into con-
sideration benefits paid on wage credits earned for employment with an
employer who would fall within the limits of this section for the pur-
pose of determining that employer’s future contribution rate under Sec-
tion 4337-24, subsection C, supra.”

On the basis of the above opinion, it is my opinion that the date upon
which the benefit year of any employee commences is immaterial to the de-
termination of an employer’s 1941 tax.

KENT C. van den BERG,
Special Assistant Attorney General.
April 24, 1940. 885

100

Social Security Act—Municipalities not “employing units”—are excluded
from the act—M38, §§ 4337-22 (6), 4337-29.

City Attorney, Minneapolis.
You have submitted the following inquiry to this office:

“Kindly advise whether or not the City of Minneapolis can apply
for unemployment insurance under the State Social Security Aect and,
if so, whether they can apply for only part time employes or must
it include the entire payroll of the City of Minneapolis.”

Section 4337-22, Paragraph (6) of Subdivision H., Mason's 1938 Sup-
plement as amended by Chapter 443, Laws 1939, provides that:

“The term ‘employment’ shall not include:

(a) Service performed in the employ of this State, or of any
political subdivision thereof, or of any instrumentality of this State or
its political subdivisions.”

Section 4337-29, Paragraph (2) of Subdivision C., Mason’s 1938 Sup-
plement to Mason’s Minnesota Statutes 1927 provides that:

“Any employing unit for which services that do not constitute em-
ployment as defined in this Act are performed, may file with the com-
mission a written election that all such services performed by individuals
in its employ in one or more distinct establishments or places of busi-
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ness shall be deemed to constitute employment for all the purposes of
this Act for not less than two calendar years.”

The last quoted section refers to any “employing unit.” The question
is, therefore, whether a municipality comes within the definition of “employ-
ing unit” contained in the act.

Section 4337-22 (e) of Mason’s 1938 Supplement to Mason’s Minnesota
Statutes 1927 reads as follows:

“‘Employing Unit’ means any individual or type of organization,
including any partnership, association, trust, estate, joint-stock com-
pany, insurance company, or corporation, whether domestic or foreign,
or the receiver, trustee or successor thereof, or the legal representa-
tive of a deceased person which has or subsequent to January 1, 1936,

had in its employ one or more individuals performing services for
AR

The phrase “any individual or type of organization” is, under the rules
of statutory construction, limited and restricted by the more specific lan-
guage contained in the definition. The use of the words “corporation,
whether domestic or foreign” would indicate an intention to include private
corporations and to exclude municipal corporations. If the legislature had
intended to include municipalities or other state political subdivisions within
the definition, language similar to that used in deseribing such governmental
agencies in the defining of employment as hereinabove quoted would un-
doubtedly have been chosen.

For the reasons stated, municipal corporations are, in my opinion, not
included in the terms defining an “employing unit,” and the act does not
apply to the City of Minneapolis.

In view of the aforesaid it is unnecessary to discuss other reasons which
might preclude the application of the act to municipalities or other political
subdivisions, such as the lack of statutory authority to incur liability for
taxes and penalties imposed by the act, possible conflicts arising under
civil service enactments and other legal complications as to part-time and
full-time employees suggested in your inquiry.

J. A. A. BURNQUIST,
Attorney General.
October 6, 1939. 885

101

Rates—Employer whose former employe was disqualified under law, where
the overt act giving rise to a disqualification occurred prior to April
23, 1939—M40, §§ 4337-27, 4337-24.

Director Division of Employment and Security.

You state:
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“Under date of September 25, 1939, you rendered an opinion ad-
dressed to me relative to the disqualification provisions contained in
Section 43387-27, A., B,, and C. as amended by Chapter 443, Laws of 1939,
stating that in your opinion this Division cannot legally charge the ac-
count of the employer whose former employe was disqualified under
subsection A., B., or C of Section 4337-27 because of the language con-
tained in A. and B. reading as follows:

‘Benefits paid on wage credits earned for employment with such
employer shall not be considered in determining any individual em-
ployer’s future contribution rate under 1938 Supplement to Mason’s
Minnesota Statutes of 1927, Section 4337-24, subsection C as amended
by this Aect.”

You ask:

‘“* * * Does the above quoted provision of the law and your opinion
rendered pursuant thereto apply to cases where the overt act giving rise
to the disqualification occurred prior to April 22, 1939, the effective date
of the amended act, but the benefit year commences after such date?”
In my opinion, the above quoted principle of law applies in each and

all cases involving the determination of an employer’s future contribution
rate or merit rating regardless of the date on which the overt act giving
rise to the disqualification occurred. Section 4337-24, subsection (C) (1),
1938 Supplement to Mason’s Minnesota Statutes of 1927, as amended by
Chapter 443, Laws 1939, Section 3, expressly provides that in determining
the contribution rate of each employer for the year of 1941, and each year
thereafter, the commission shall resort to the employment experience of the
particular employer for the three immediately preceding completed calendar
years. Under this section the computation of the employer’s contribution
for the year of 1941 and thereafter will, in certain cases, be based upon
events which occurred prior to the effective date of the 1939 amendment.
Section 4337-27, 1938 Supplement to Mason’s Minnesota Statutes of 1927, as
amended by Chapter 443, Laws 1939, Section 6, provides that in making
the computation based upon the three years prior experience, the commis-
sion may not take into consideration benefits paid on wage credits earned
for employment with an employer who would fall within the limits of this
section for the purpose of determining that employer’s future contribution
rate under Section 4837-24, subsection C, supra.

Section 13 of Chapter 443, Laws 1939, which provides:

“This act shall take effect and be in force from and after its pass-
age, unless otherwise specifically provided therein, but shall not affect
the rights to benefits of any individual for whom a benefit year has
been established in accordance with provisions of law in force prior
to the effective date of this act, and until the expiration of said benefit
year so established, the rights to benefits of any such individual shall
be in accordance with the provisions of law in force at the time of
commencement of such benefit year, unless otherwise specifically pro-
vided therein; provided, however, that waiting period credits established
within a period commencing 13 weeks immediately preceding the effec-



140 ' LABOR

tive date of this act and ending two weeks after such effective date,
shall have like effect as if established within the first two weeks imme-
diately following such effective date.”

does not militate against the above construction. The new tax based upon
the merit rating does not go into effect until 1941. In computing that tax
the 1939 amendment expressly provides that events which in some cases
will have occurred prior to April 22nd shall be used as a basis upon which
the future contribution is to be ecomputed. The act also expressly provides
that of those past events which may occur within the experience of an em-
ployer the commission may not consider benefits paid or wage credits com-
ing within the provisions of Section 4337-27. It would, therefore, seem that
the only possible construction which might be placed upon this act is that the
date of the overt act giving rise to the disqualification is not material for
the purposes of determining the applicability of those provisions of the 1939
amendment herein mentioned.

KENT C. van den BERG,
Special Assistant Attorney General.

October 18, 1939, 8856

102

Rates—Future rates based on benefit experience for years 1941, et seq.,
—Base period—Definition of —M40, §§ 4337-24¢ (2), 4337-22R.

Director Division of Employment and Security.
You inquire:

“In connection with the matter of determining employer contribu-
tion rates under the employer experience rating provisions of the Min-
nesota Unemployment Compensation Law, Section 4337-24 C. (2), ef-
fective January 1, 1941, the question has arisen: Should the bene-
ficiary wages for compensation experience for each of the calendar
years immediately preceding 1941 be determined in accordance with
the definition of ‘base period’ now contained in the unemployment com-
pensation law, adopted April 22, 1939, Section 4337-22 R.”

In determining the rate of contribution for 1941, you employ the formu-
lae prescribed in Section 4337-24 C, Mason’s 1938 Supplement, as amended
by Laws 1939, Chapter 443, Section 3. It is, therefore, my opinion that the
terms of the formulae therein prescribed should be defined by Section 4337-22
R, Mason’s 1938 Supplement, as amended by Laws 1939, Chapter 443, Sec-
tion 1, rather than by the definitions contained in the earlier law.

KENT C. van den BERG,
Special Assistant Attorney General.

November 19, 1940. 886
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103

Reemployment—Necessary to remove disqualification—Employer’s account
not to be charged with benefits paid where individual separated from
employment, individual subsequently reemployed and then becomes un-
employed—Employment is limited by definition—M40, §§ 4337-27,
4337-22,

Director Division of Employment and Security.

You inquire:

“Can I, as Director of the Division of Employment and Security,
adopt a rule under Section 4337-30 C prescribing that an unemployed
individual in order to remove the disqualification must have been em-
ployed in subsequent employment for at least a period of one week and
then unemployed from such subsequent employment through no fault
of his own to entitle him to benefits?”

Section 4337-27, Mason's 1938 Supplement to Mason’s 1927 Statutes, as
amended by Section 6, Chapter 443, Laws of 1939, provides the only limi-
tations under which an individual may be disqualified. If you were to adopt
the above regulation, you would in effect be adding a further limitation,
namely: that any individual who immediately prior to his most recent em-
ployment was unemployed due to circumstances disqualifying him for bene-
fits, shall be disqualified from benefits unless his most recent.employment
shall have continued for a duration of one week. So far as the present
provisions of the statute refer to “most recent employment” only, such a
regulation would constitute a change in the substantive law. The legisla-
ture is the only agency of the state which may effect such a change.

You may, however, inquire into whether an individual’s alleged most
recent employment was in fact an actual employment or whether it was
a mere device to circumvent the law pertaining to disqualifications. This
question would arise after a claim for benefits had been filed under Sec-
tion 4337-28, Mason’s 1938 Supplement to Mason’s 1927 Statutes, as amended
by Section 7, Chapter 443, Laws of 1939. Subsection F of Section 4337-28
provides:

“The manner in which disputed claims shall be presented, the re-
ports thereon required from the claimant and from employers, and the
conduct of hearings and appeals shall be in accordance with the regu-
lations prescribed by the commission for determining the rights of the
parties, whether or not such regulations conform to common law or
statutory rules of evidence and other technical rules of procedure. * * *”

Under the authority of this section, it is my opinion that you could
adopt a regulation to the effect that reemployment for less than a speci-
fied reasonable period by one who immediately prior to that reemployment
was disqualified for benefits, shall be presumed to be a sham employment
for the purpose of circumventing the disqualification provisions of the law,
and shall not operate to reinstate the employe in his right to benefits un-
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less he produces some material evidence of his good faith and of the ac-
tuality of his employment. Whether the minimum period of one week which
you suggest is reasonable or not is a question of fact for your determina-
tion. Such regulation would give an opportunity for dispute in each case
wherein the period of reemployment was less than the specified minimum
period.

You then inquire whether the account of the employer from whose
employment an individual has been separated under circumstances set forth
in subdivisions A, B or C of Section 4337-27, should be charged with the
benefits paid in cases where the individual has subsequently been employed
and then unemployed through no fault of his own.

Both subsections A and B of Section 4337-27, as amended by Section 6,
Chapter 443, Laws of 1939, contain the following provision:

“* * * Benefits paid on wage credits earned for employment with
such employer shall not be considered in determining any individual
employer’s future contribution rate under 1938 Supplement to Mason's
Minnesota Statutes of 1927, Section 4337-24, subsection C as amended
by this Aect.”

In my opinion you may not so charge the account of the employer whose
former employee was disqualified under subsection A or B.

The above quoted provision is mot found in subsection C of the above
section. However, it is my opinion that the same rule will apply. The
intent and purpose of the legislature in passing Section 4337-24, C, Mason's
1938 Supplement to Mason’s 1927 Statutes, as amended by Section 3 of
Chapter 443, Laws of 1939, which section provides for merit rating, was
to encourage the stabilization of employment and to more equitably allo-
cate the costs of unemployment compensation among employers. Under
the merit rating provisions, the employer who avoids layoffs pays a pro-
portionately less tax than the employer who has a large turnover in his
employment. To permit a lay-off by a subsequent employer to injure the
merit rating of the former employer would, in my opinion, defeat the legis-
lative intent and purpose as evidenced by the merit rating provision of this
law.

You further inquire:

“Will the disqualification imposed by Section 4337-27 A, B, or C be
removed by subsequent services performed in employment in a for- -
eign state but definitely not employment’ within the meaning of Sec-
tion 4337-22 H (2) ?”

Section 4337-22, 1938 Supplement to Mason’s 1927 Statutes, as amended
by Section 1, Chapter 443, Laws 1939, provides that the definitions therein
set forth must be used “unless the context clearly requires otherwise.” If
an individual’'s most recent employment ceased because of circumstances
which would not disqualify him under Section 4337-27, then that most re-
cent employment will remove his earlier disqualification. I can find nothing
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in the context of Section 4337-27 which clearly requires a definition of em-
ployment different from that set out in Section 4337-22. Consequently, it is
my opinion that your last inquiry should be answered in the negative.

KENT C. van den BERG,
Special Assistant Attorney General.
September 25, 1939. 886

104

Unlawful Acts—Subject to criminal prosecution—L39, C440 §§ 11, 13. M27
§§ 9922, 10047.

Ramsey County Attorney.

You ask:

(1) Whether the matters which are herinafter stated constitute such
unlawful acts, and

(2) If so, are the offender or offenders subject to eriminal prosecu-
tion?

(3) “Is it unlawful and therefore a violation of the eriminal laws for
any person, officer or member of any labor organization to stop any motor
vehicle truck upon any of the publi¢ roads, streets or highways of this
state, or upon the premises of any business establishment, for the purpose
of compelling or attempting to compel the owner or employee operator
thereof to join a labor organization against his will, under threat of pre-
venting such owner or employee operator from either proceeding further
with his truck, loading or unloading the same at any place or business es-
tablishment within the state unless such owner or employee operator con-
sents to and does join such labor organization and to pay a large substan-
tial initiation fee and monthly payments thereafter without regard:

(a) To whether such owner or employee operator is a resident of this
state and regularly or casually engaged.

(b) To whether such owner or employee js a resident of the state,
residing outside of the Metropolitan centers -and regularly or casually en-
gaged. )

(¢) To whether such owner or employee is a resident of the state, re-
siding within the Metropolitan centers and regularly or casually engaged.”

The pertinent sections of the Labor Relations Act are the following:

“Section 11. It shall be an unfair labor practice:
* * *
“(f) For any person to interfere in any manner with the opera-
tion of a vehicle or the operator thereof when neither the owner nor
operator of said vehicle is at said time a party to a strike,
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“(g) For any employe, labor organization or officer, agent or
member thereof to compel or attempt to compel any person to join or
to refrain from joining any labor organization or any strike against
his will or any threatened or actual unlawful interference with his
person, immediate family or physical property, or to assault or unlaw-
fully threaten any such person while in pursuit of lawful employment.

“(h) The violation of subsections (b), (¢), (d), (e), (f), and
(g) of this section are hereby declared to be unlawful acts.

L *

“Sec. 13. It shall be unlawful for any person at any time to inter-
fere with the free and uninterrupted use of public roads, streets, high-
ways or methods of transportation or conveyance or to wrongfully ob-
struct ingress to and egress from any place of business or employment.”

Before entering upon a discussion of the question involved, we wish to
point out that in your question 3 there are two separate and distinct situ-
ations set forth. The first involves actions which take place upon “any of
the public roads, streets or highways of the state.” The second involves
actions which may take place upon the premises of any business estab-
lishment. It will be necessary to deal with these separately.

We shall first discuss the questions which have been raised in the light
of the provisions of Section 11, paragraph (f). If “neither the owner nor
operator of said vehicle is at said time a party to a strike,” then it is an
unlawful act to interfere in any manner with the operation of a vehicle or
the operator thereof whether it be upon any of the public streets or high-
ways or upon the premises of any business establishment or elsewhere. If
there is interference within the meaning of said paragraph (f), then under
the provisions of paragraph (h) such action is unlawful, and a violation
would be a misdemeanor within the meaning of Mason’s Minnesota Statutes
of 1927, Section 10047. The punishment for the commission of such an
act is prescribed by Section 9922 thereof. Whether the stopping of a motor
vehicle truck under any given set of circumstances is an interference within
the meaning of said paragraph (f) is a question of fact which must be
determined in each individual case, first by the prosecutor when he de-
termines if a complaint should be issued, and second by the court or jury
in determining if an offense has been committed. It is not a question for the
determination of which this office can lay down any general rule other than
that indicated above.

Your attention is called also to the language contained in Section 11,
paragraph (g), which is set out in full hereinabove. This paragraph is of
general application and this is so irrespective of whether the conduct com-
plained of has anything to do with interference with the operation of the
motor vehicle. Whether the conduct referred to in your request for an
opinion constitutes an offense under said paragraph (g) is a question of
fact in each individual case which must be decided in the first instance by
the prosecutor before he issues a complaint and then, if the complaint
is issued, by either the court or jury in determining the guilt or innocence
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of the accused. If the circumstances in any individual case are such as to
constitute a violation of paragraph (g) then a misdemeanor will have been
committed which is punishable under Sections 9922 and 10047 above re-
ferred to.

Referring now to Section 13 of the Minnesota Labor Relations Act, we
wish to point out that the language in this section is restricted to certain
localities in its operation. It also defines two distinct kinds of offenses.
Interference with the free and uninterrupted use of public roads, streets,
highways or methods of transportation or conveyance constitutes one class
of offenses. Wrongfully obstructing ingress to and egress from any place
of business or employment constitutes another class. In the facts sub-
mitted you refer to the loading or unloading at the place or business estab-
lishment. If this interference is upon the premises of the place or busi-
ness establishment, then it will not come within the provisions of said
Section 13 unless it obstructs ingress to or egress from the place of busi-
ness or employment. It is probably unnecessary to point out that a person
who is upon the premises of any place or business establishment in disre-
gard of the rights of the owner is a trespasser and can be dealt with under
other sections of law if he is committing an offense thereunder. In con-
sidering Section 13 we must again point out, as we have in discussing Sec-
tion 11, that whether or not the stopping is an interference is a question
of fact which must be determined first by the prosecutor when he decides
if a complaint is to be issued and then by the court or jury in determining
the guilt or innocence of the accused. These are purely questions of fact
upon which this office cannot pass.

We have quoted above paragraphs (a), (b) and (e) in which you
enumerate different circumstances. In our opinion it makes no difference
where the owner or employe operator resides or whether he is regularly
or casually engaged in operating a motor vehicle. .

GEO. B. SJOSELIUS,
Special Assistant Attorney General.
August 11, 1939. 270d-7

105

Workmen’s Compensation—Insurance requnred—l-"orelgn or alien employes
—M38, § 4272-2.

Industrial Commission of Minnesota.

Relative to a contractor working on a PWA project at Sunnyrest Sana-
torium at Crookston, you say:

“The question with reference to which your opinion is required
is whether or not a North Dakota employer who is insured by the North
Dakota Workmen’s Compensation Fund can hire men and perform work



146

LABOR

in the State of Minnesota without additional coverage. You will note
that the North Dakota Workmen’s Compensation Bureau blank dated
May 1st, hereinbefore referred to, gives the employer the right to per-
form work in the State of Minnesota because of the fact that he has
paid additional money into the North Dakota Workmen’s Compensation
Fund for this purpose and that additional coverage is not necessary.

“The Industrial Commission has heretofore recognized the right
of outside employers to perform work in Minnesota with employes who
were hired in the state in which the business was localized without
securing Minnesota coverage. However, in cases where the employer
desires to hire men in Minnesota and perform work in this state, the
writer is of the opinion that it is necessary for the employer in such
case to secure compensation coverage with an insurer licensed to do
business in the State of Minnesota.

“In this case your attention is called to Section 4289 of the Min-
nesota Workmen’s Compensation Law which provides in part as fol-
lows:

“If the employer shall insure to his employes the payment of the
compensation provided by this act in a corporation or association au-
thorized to do business in the state of Minnesota, and approved by
the insurance commissioner of the State of Minnesota, * * * then, and
in such case, any proceedings brought by an injured employe or his
dependents shall be brought directly against the insurer, and the em-
ployer or insured shall be released from any further liability.”

The State of North Dakota, while it carries compensation insurance,

is not licensed to carry workmen’s compensation insurance in the State of
Minnesota, and not being authorized to insure such liability in this state,
the employes hired in the state to work here would not be protected by the
workmen’s compensation insurance under the laws of North Dakota. Such
employes could not acquire jurisdiction in this state to sue for compensa-

tion

in North Dakota.
Chapter 287, Laws of 1935, North Dakota, provides:

“The Workmen’s Compensation Bureau is hereby authorized and
directed to carry compensation insurance on all employees now en-
gaged or who may hereafter be engaged in the State of North Dakota
Recovery Work Projects where premiums for such insurance is paid
from funds furnished by the Federal Government, and to calculate and
determine the rates for such compensation insurance on a statewide
experience basis.”

The employes of a North Dakota contractor and residents of that state

doing work in Minnesota, may be covered by the North Dakota laws if the
employer has complied with the laws of that state. We attach hereto a
copy of Chapter 286, Laws of 1935, North Dakota, of which part of Sec-

tion

4, subsection 10-i provides as follows:

‘“k * * hut no compensation shall be paid on account of injuries
occurring outside of the State of North Dakota, nor because of death



MUNICIPALITIES 147

due to an injury occurring outside of the State of North Dakota, unless
such employee is an appointive peace officer of any county in this state,
receiving injury or meeting with death outside of the State of North
Dakota in the course of his employment, or unless the employer and
the Bureau shall have previously contracted for insurance protection for
employees while working outside of the State in the employment in
which the injury occurred. Providing that no such contract, with
the exception as herein stated, shall be issued to any employer unless
his principal plant and main or general office is located in North Da-
kota, and at least two-thirds of whose entire payroll is used or ex-
pended for work performed in the State of North Dakota, and appeals
relative to the injuries received under such insurance outside of the
State of North Dakota shall be triable in the District Court of Burleigh
County, North Dakota.”

The certificate of premium payment, * * * No. 942587, dated May
1, 1939, by North Dakota Workmen’s Compensation Bureau, to cover
risk 8060, Erection and Installation of Sheet Metal, and 3036 extra
territory—State of Minnesota, issued to Cecil C. Chappell, Chappell
Sheet Metal Works, Valley City, North Dakota, * * *

does not comply with the requirements of the laws of Minnesota. In our
opinion, every employer must insure payment of compensation with some
insurance carrier authorized to insure such liability in this state, or ob-
tain an order from the Industrial Commission exempting and permitting
self-insurance as set forth in Section 4272-2, et seq., of 1938 Supplement to
Mason’s Minnesota Statutes for 1927.

VICTOR H. GRAN,
Assistant Attorney General.
June 21, 1939, 523a

MUNICIPALITIES
106

Agricultural Societies—Fairs—Policing grounds—Conducting dances and
maintaining a skating rink—M27 § 10161, M40 § 7885.

Winona County Attorney.
You inquire:

“Does a Fair Association have authority to police own grounds?”
See section 7885, Mason’s 1940 Minnesota Supplement, giving such asso-
eiation authority so to do.

However, the jurisdiction of the society over the control of the fair-
ground is not exclusive. The sheriff, or any other duly authorized peace
officer, has the same rights and duties to see that the law is obeyed on the
fairground as in any other instance. Therefore, it is very advisable to work
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in conjunction with the sheriff of the county as well as the county attorney.
I would advise that as far as possible the services of the sheriff be used
in such cases, as he is familiar with criminal law and procedure.

In regard to the licensing of the roller skating rink, this depends upon
the city ordinance in question, of which we have no knowledge.

You further inquire whether the fair association can conduct a dance
and maintain a skating rink in their own buildings on the fairground, which
fairground is within the city limits of St. Charles, without obtaining a
license from the city.

Section 10161, Mason’s Minnesota Statutes of 1927, states:

“A public dancing place, * * * shall be taken to mean any room,
place or space open to public patronage in which dancing, wherein the
public may participate, is carried on and to which admission may be
had by the public by payment either directly or indirectly of an ad-
mission fee or price for dancing. A public dance, * * *, shall be taken
to mean any dance wherein the public may participate by payment,
either directly or indirectly, of an admission fee or price for dancing
* * * and shall include any manner of holding a dance which may be
participated in by the public through the payment of money, directly
or indirectly. * * *”

Consequently, it will be necessary for the association to secure a dance
permit under such statute as there are no exceptions in the definition, except
under Section 10163, Mason’s Minnesota Statutes of 1927, which states that
where the public dancing place is owned by the municipality and such dance
is given under the supervision of public authorities of such municipality
no permit is necessary.. The public dancing place to be operated on the
fairground is not owned by the municipality and the dance is not given
or held under the supervision of the publie authorities of the municipality.

HAYES DANSINGBURG,
Assistant Attorney General.
July 15, 1940. T72¢-4

BIDS

107

Election ballots and supplies—Printing of—Awarding contracts for—M40,
§§ 991, 993-1.

Lincoln County Attorney.

You ask whether or not election supplies—the estimated cost of which
will exceed $500.00—may be purchased by a county without first advertis-
ing for bids, and in that connection you refer to Laws 1939, Chapters 5 and
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246. (Chapter 5 is Section 991 and Chapter 246 is Section 993-1, the 1940
Supplement.)

Chapter 5 applies to counties of less than 75,000 inhabitants; Chapter
246 to those of more than 75,000 but less than 225,000, The population of
Lincoln county, according to the 1930 census, is 11,303, Figures for the
1940 census have not been officially published. Consequently, Chapter 5§
is applicable. It amends Mason’s Minnesota Statutes of 1927, Section 991,
and provides that in counties of the population specified:

“* * * no contract for work or labor, or for the purchase of fur-
niture, fixtures, or other property, or for the construction or repair of
roads, bridges, or buildings, the estimated cost or value of which shall
exceed five hundred dollars, shall be made by the county board without
first advertising for bids or proposals in some newspaper of the
county. * * *”

Chapter b first appeared on our statute books as Laws 1903, Chapter
186, which applied to counties of less*than 75,000 and prohibited the letting
of contracts, in excess of $500.00,

“* * * for goods, wares, merchandise or materials or furniture and
fixtures, or any contract for any work or labor to be performed in and
about the construction, alteration or repair of any county build-
ing. * * *»

without first advertising for bids.

Chapter 186 was carried into the Revised Laws 1905 as Section 618,
and the phraseology was changed to read contracts for,

“x * * work or labor, or for the purchase of furniture, fixtures or
other property, or for the construction or repair of roads, bridges or
buildings, * * *.”

This was carried into General Statutes of 1913 as Section 1091, and
into Mason’s Minnesota Statutes of 1927 as Section 991.

Section 991 was amended by Laws 1933, Chapter 69, so as to change
the classification of counties to which it applied.

Chapter 69 was amended by Laws 1939, Chapter 5, so as to make
it applicable to counties of less than 75,000.

The expression, “furniture, fixtures, and other property,” has been in
the code since 1905.

Thus the question presented resolves itself into whether or not ballots
and election supplies which a county auditor is required to procure are
“furniture, fixtures, or other property,” within the meaning of Section
991, as amended. Under the rule of ejusdem generis we think not.

There is no other statute governing the situation. Section 662, Mason’s
Minnesota Statutes of 1927, is not applicable. It provides that the county
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board shall annually let by contract the publication of its official proceed-
ings.

This department in an opinion rendered June 3, 1930, construing Sec-
tion 662, said:

“It should be borne in mind that where the statute provides that
a certain named county officer should provide for the publication of a
notice, the county board would have no right to dictate to him in what
paper the publication should be made.”

The opinion expressly held that publication of the delinquent tax list
was left to the county treasurer and the county board was without power
to contract for such publication; also that publishing notice of exipration
of time for redemption from tax sales could not be included in a contract
with the county board, and further that publishing notices in connection
with the division of land for taxation purposes was a matter for the auditor,
and not for the board.

The opinion closed, “When these various notices are excluded there
still remains a considerable quantity of official printing under the direc-
tion of the county board and we believe that by proper advertisement for
bids a valid contract could be made for the doing of this work during the
current year.”

1t follows that for our purposes, Section 662 may be disregarded.

Section 206.76, Election Laws, (601-6 (7) p, the 1940 Supplement) pro-
vides:

“The auditor of each county shall have printed a sufficient number
of separate primary election ballots, varied as may be necessary for
the several districts and wards. * * * Before any printer is awarded
any contract for printing such ballots he shall be required to furnish
a good and sufficient bond in such sum as the official awarding such
contract shall designate, which shall not be less than $1,000, nor more
than $5,000, conditioned that he will print such ballots in conformity
with the law and such instructions, * * *”

Clearly it is contemplated that a contract shall be let for the printing
of the ballots to be used at the primary election. However, there is no re-
quirement that such contracts be publicly let after an advertisement for
bids.

In the act relating to counties of more than 75,000 inhabitants (Sec-
tion 998-1, the 1940 Supplement) it is provided that, “no contract for the
purchase of supplies, materials or equipment in excess of $500 shall be made
without first advertising for bids.”

It is to be observed that this phraseology differs from that used in
Chapter 5, which refers to contract “for the purchase of furniture, fixtures
or other property.” Election ballots and supplies might be deemed, “sup-
plies and materials” within the meaning of Section 993-1, supra. They
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could not be deemed “furniture, fixtures or other property’” within the mean-
ing of Section 991, supra.

There are many practical reasons why a county auditor should not be
required to solicit bids publicly before awarding a contract for printing
ballots and election supplies. Mistakes in the preparation of the ballot
might be fatal. It is more important that the ballots be printed accurately
and speedily than that they be printed by the lowest bidder. It is quite
likely the legislature gave the auditor considerable latitude in this regard
for reasons such as this.

You are, therefore, advised that the county auditor of Lincoln county,
a county of less than 75,000 inhabitants, is not required to advertise for
bids for printing the primary election ballots and other election supplies,
but that he must require the printer to whom the contract is awarded to
give a bond as provided by Section 601-6 (7) p, the 1940 Supplement.

ROLLIN L. SMITH,
Special Assistant Attorney General.
June 12, 1940. 707a-7

108

Electric Energy—Necessity for advertising in purchase of—L1885, C145,
Sec. 51; M1927, 1199.

Hallock Village Attorney.
You ask:

“Is the Council of the Village of Hallock required to advertise for
bids before executing * * * a contract for electric energy?”

It appears that the energy is to be used for the village pumping station
and for lighting the village streets. You state that Hallock is organized
under the 1886 village laws. The only provision of the 1885 village laws
of which I have knowledge which requires any kind of advertising for bids
is that contained in Laws 1885, Chapter 145, Section 51, which states in part
that:

“All contracts for village improvements, except expenditures of
road and poll tax, shall be let to the lowest responsible bidder, after
public notice of time and place of receiving bids therefor.”

In my opinion the purchase of electricity is a purchase of a commodity,
and not a contract for village improvements within the meaning of Section
51. No advertising for bids is required. I may say, in passing, that vil-
lages organized under the 1905 act must comply with the provisions of
Mason’s Minnesota Statutes of 1927, Section 1199, which requires that all
contracts involving an expenditure of $100.00 or more must be let to the
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lowest responsible bidder after public notice of the time and place of receiv-
ing bids. See Casey vs. Telephone Co., 202 Minn. 510.

You also ask:

“Is it necessary for the village of Hallock to advertise for filing
of bids in connection with the granting of a franchise to an electric
light and power company to furnish electric energy to the village and
to the inhabitants of the village?"

It appears that the franchise is not exclusive and does not exceed a
period of fifteen years.

This question is also answered in the negative. I can find no authority
requiring advertising for bids as a condition precedent to the granting of
a franchise by the village.

EDWARD J. DEVITT,
Assistant Attorney General.
December 3, 1940. 707a-156

109

Highway projects—Tying of bids on separate projects as one unit.
McLeod County Attorney.

You state that the county board advertised for bids on a considerable
number of road projects. The advertisement contained no provisions rela-
tive to tie bids. At the time of the lettings, some of the bids were sub-
mitted purporting to tie up two or three projects. The board disregarded
the ties and accepted the lowest bid on each project. By doing so, two
projects out of the three submitted by a single contractor whose purported
tie bids on three jobs were accepted, the two being the lowest bids, and the
one rejected not the lowest bid on that project.

You inquire as to whether the board acted in accordance with their
authority in so doing.

It appears from the facts as stated in your letter that the board ad-
vertised for bids on a number of road projects and considered each project
as a separate or particular unit of work. That at the opening of the bids
it was discovered that some bids were tied on various units and I take the
facts to mean that two projects out of three submitted by one contractor
were taken from a tie bid on the three, which two were the lowest bids, and
rejected the third of the tie bids.

It would appear that the bidder on the combined projects as one unit
of work was not complying with the advertisement for bids in that he did
not have a separate bid in for each of the several projects and that to
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accept the bids two of the three bids that were tied together on the three
projects would be to permit the bidder to untie his bids.

It is our opinion that after the bids were opened said bidder should not
be permitted to change the terms and conditions of his bid as originally
submitted and that the county board could only accept the bid as made by
him which, as previously stated, appeared to be a tie bid for the three
projects as one unit. To untie the bids would amount to a change in the
terms thereof. See MecQuillin on Municipal Corporations, Vol. 3, Section
1332; City of Chicago vs. Mohr, 74 N. E. 1056, State vs. Board of Com-
missioners, 11 Neb. 484; 9 N. W. 691; Fairbanks, Morse and Company vs.
City of North Bend, 94 N. W. 537.

It further is our opinion that to permit the acceptance of a tie bid is not
giving an equal chance to all bidders, as they were not all bidding on the
same thing. If the board was to accept tie bids, that should be stated in the
proposal calling for bids and give each bidder an opportunity to bid on the
same conditions.

HAYES DANSINGBURG,
Assistant Attorney General.
June 22, 1940. 707a-7

110

Legal Notices—Personal property tax list—Publication of—Rate of compen-
sation for—M27 § 2073-1.

Stearns County Attorney.

You inquire as to whether it is necessary for the county treasurer to
ask for bids for the publication of the personal property tax list and to
award the printing to the printer submitting the lowest bid, under Section
2073-1, Mason’s Minnesota Statutes of 1927. Said Section 2073-1 provides
as follows:

“The county treasurer of each county in this state which now has
or hereafter may have, less than 150,000 inhabitants, shall cause to
be published once between January 1st and February 1st of each year
in a legal newspaper published in the county that portion of the cur-
rent personal property tax list which pertains to personal property
taxes in cities, villages, towns or assessment districts nearest the place
where said newspaper is published, so far as practicable, the portion
of said list to be published in the respective newspaper to be fixed and
designated by the county treasurer. Provided further, that whenever
and wherever any city or village is situated in more than one county,
that portion of the current personal property tax list which pertains
to personal property within said city or village, shall be published, so
far as practicable, in any legal newspaper published within the cor-
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porate limits of said city or village, and any such publication shall be
of the same force and effect as if published in any legal newspaper
within the county.”

This law gives sole power to the county treasurer to designate the
newspaper or newspapers in which such list shall be published, the only
restriction being the necessity of apportioning the list where there are
several newspapers in different localities, The county board has nothing
to do with the designation of a newspaper or newspapers for this purpose
and has no control over the expenditure made therefor so long as the rate
therefor does not exceed that fixed by law. The county board cannot, by
undertaking to call for bids and designating newspapers for the publication
of the personal property tax list, divest the county treasurer of the author-
ity that the statute gives him.

The fee to be paid for legal publications is prescribed by the legisla-
ture and the statute makes the contract with respect to the rate of com-
pensation effective in the absence of an express contract therefor.

We know of nothing in the law requiring the county treasurer to call
for bids for the publication of the personal property tax list.

HAYES DANSINGBURG,
Assistant Attorney General.
December 29, 1939. 421a-10

111

Parking Meters—Necessity for advertising under city charter.
City Attorney, Stillwater.

You ask as to the necessity of the city council advertising for bids in
the purchase of parking meters.

A nationally known parking meter company has made a proposal to
the city contemplating the installation of parking meters in Stillwater with-
out any cost or obligation to the city except that when the meters have
taken in a sum of money, 60% of which is sufficient to pay the agreed
purchase price of the meters, the 609% is to be turned over to the com-
pany and title to the machines vested in the city of Stillwater. During
such time, 409 of the income from the parking meters is the sole profit
of the city. All cost of installation of the machines is to be borne by the
seller, the city having the right at any time before said machines are paid
for to order them taken from the streets. In such event the city still re-
tains the 40% of the income from the machines from date of installation
until time of removal.

Under the plan it would be the responsibility of the city to prohibit
overtime parking by ordinance or otherwise. The amount to be paid as
purchase price of the machines is much in excess of (the charter limita-
tion of) $500.00. The city does not take any money from its own treasury
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to pay for the machines, this being done solely from the income from the
machines.

Your charter, Article XIII, Section 272, provides that all contracts for
commodities, or services to be furnished to or performed for the city, involv-
ing an expenditure of more than $500.00, must be made according to a pro-
cedure set up in the charter. The words “commodities” and “service” as
used in Section 272 are defined as including all labor, materials or other
property, and all lighting and other service, and all local or public improve-
ments. The word “contract” as used in Section 272 is to be construed as
including every agreement, in writing or otherwise, by which any com-
modities, labor or service are to be furnished to or done for the city, and
every transaction whereby an expenditure is made or incurred on the part
of the city.

Sections 273, 274, 275 and 276 set up certain procedures which are to be
followed in the letting of contracts. Section 277 provides, in part, that
after plans, specifications and the proposed contract have been filed, or
when the council has determined to proceed with any improvement, and a
public hearing has been had:

“The Council shall direct the City Clerk to advertise for bids for
doing or furnishing said commodities, labor or service in accordance
with such contract, plans or specifications. Such advertisement shall be
published in the official paper and in such other manner as the Coun-
cil may direct. All advertisements for bids shall clearly state that such
bids are to be received and opened and read, at a public meeting of the
Council, in the Council Chamber, upon a certain day and hour, and in
said advertisements there shall be reserved the right of the City to
reject any and all bids.”

In subsequent sections of Article XIII, Sections 278 to 292, specific pro-
cedure is set up for the acceptance of bids, the execution of contracts, con-
ditions thereof, bonds and other pertinent matters. Section 292 provides:

“Any contract made in violation of the provisions of this article
shall be absolutely void, and any money paid on account of such con-
tract by the City, may be recovered by the City, without restitution
of the property or the benefits received or obtained by the City there-
under.”

As you indicate in your letter, the charter framers perhaps did not
contemplate the kind of contract now sought to be made when they drafted
Article XIII of your charter. However that may be, the words of the
charter are specific in including all contracts for commodities or services
to be furnished or performed for the city. No exception is made for cases
such as this where the entire purchase price is paid for from income from
the commodity purchased. I do not think there is any doubt but that the
contemplated purchase is a purchase of commodities within the meaning
of the charter definition, and that your city must comply with the provisions
of Article XIII in the purchase thereof.

EDWARD J. DEVITT,
Assistant Attorney General.
November 19, 1940. T07a-4
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112

Rental of equipment—Court House improvements—M27, § 658—M40, § 991.
Winona County Attorney.

Your first question states that the county has properly advertised for
the submission of bids relative to the making of certain improvements to
the court house; that the bids were opened at the time and place specified
in the advertisement; that a vote was taken concerning the bids and the
lowest bid received two votes, two board members present not voting and
the fifth member of the board being absent. You further state the bids
were not rejected and inquire if the board can consider these bids at its next
regular meeting without advertising.

Section 658, Mason’s Minnesota Statutes of 1927, states:

“r % % A majority shall constitute a quorum, and no business shall
be done unless voted for by a majority of the whole board, * * *.

It is apparent that a majority of the board did not vote on this proposi-
tion, and hence a motion to accept the bid did not carry.

It would seem that the county board has a reasonable time within
which to accept these bids without readvertising. What is a reasonable time
is a question of fact, upon which this office cannot pass. If the board has
reason to believe that if new bids were called for a lower price would result
due to some intervening cause or factor since the original bids were called
for, they should reject the previous bids and readvertise. In the absence of
such facts it is the opinion of this office that in this case it is not necessary
to readvertise for bids.

Your second question assumes that the county board has rented a rock
crusher for one month for $450 and that the freight on said rock crusher
is $100. You then inquire if such rental is in violation of Section 991 of
Mason’s 1940 Minnesota Supplement.

It is our opinion that the cost of the rental of the rock crusher is $550,
$450 thereof being for rental and $100 thereof being the expense of shipping,
which is still a part of the rental agreement, and under which agreement

the lessor is to furnish the crusher at the point it is to be placed in opera-
tion. Consequently we believe bids should be called for to comply with Sec-
tion 991 of Mason’s 1940 Minnesota Supplement.

HAYES DANSINGBURG,
Assistant Attorney General.
May 6, 1940. 707a-7
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CONTRACTS

113
Officers—Interest in—Charter provisions—M27 § 10305.
City Attorney, Le Sueur.

You make reference to the case of Mares v. Janutka, 196 Minn. 87, 264
N. W. 222. You state further that Le Sueur is a fourth class city operating
under the provisions of Chapter 45 of the Special Laws of 1891 and that the
charter of your city provides that officers should not be interested in con-
tracts with the city. You then ask:

“Does the case of Mares v. Janutka hold that in spite of charter
prohibition city officers can be interested in contracts with the city?”

Your question is answered in the negative. Regardless of the decision,
I believe that your charter provisions, as well as the provisions of Section
10305 of Mason’s Minnesota Statutes of 1927 which affixes eriminal liability
for the making of such contracts, are just as effective now as before. By
no means does the Mares case authorize city officers to enter into mer-
chandise contracts with the city and recover payment thereon. The case
merely brings municipal corporations into the same classification as private
corporations with reference to their liability for paying the reasonable value
for merchandise used by such municipal corporation. I believe the court
takes cognizance of the argument you present at the bottom of page 91
(in the State report of the case), and the court says:

“Plaintiffs’ argument to the effect that permitting recovery here is
a roundabout way of upholding an invalid contract, thereby enabling
a municipality to do indirectly that which it cannot do directly, is force-
ful. But that very argument was fully considered in First Nat. Bank
v. Village of Goodhue, 120 Minn. 362, 366, 139 N. W. 599, 601, 43 L. R. A.
(N. S.) 84, where this court said:

“‘We are unable to assign a good reason for differentiating be-
tween the private and the municipal corporations as respects the rule
of justice and common honesty. The private corporation in a case of
this kind would not be heard to dispute its liability, nor should a pub-
lic corporation be permitted to do so where, as in the case at bar, there
is no question of fraud or collusion, and no concerted purpose between
the village officers and plaintiff intentionally to evade or vioclate the
law.l ”

The matter is quite clear after reading the summation of the different
citations contained on page 92 of the Minnesota Report.

I am therefore definitely of the opinion that Mares v. Janutka does not
authorize a city officer to sell merchandise to the city. The provisions of
your charter and the criminal statute (Sec. 10305) are still effective.

EDWARD J. DEVITT,
Assistant Attorney General.
May 18, 1939. 90e-5
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114

Officers—Interest in Depositories—County Treasurer, director of bank where-
in county funds are deposited—M27, §§ 778, 990, and 10305.

Wright County Attorney.
You ask for an opinion on the following question:

“Can a county treasurer act as director of a National Bank in his
county wherein the county deposits funds?”

We answer this in the affirmative for the following reasons. The
county treasurer has no voice in designating depositories. This is done by
the county board of audit, conisting of the chairman of the board, clerk of
court and county auditor. Depository bonds are approved by the board of
county commissioners.

This brings such members of the board of county commissioners and
aforementioned officers within the prohibitions of sections 778, 990 and
10306 of Mason’s Minnesota Statutes, 1927.

However, the case of County of Marshall v. Frederik Bakke, 182 Minn.
10, 234 N. W. 1, seems to express a holding that the county treasurer is not
within the provisions of those sections, as relates to deposttory banks, for
the reasons stated in the following portion of the opinion:

“In the case at bar, after the designation of the bank as deposi-
tory and the approval of the depository bond, with neither of which
acts the county treasurer had any part, he was under the law required
to deposit county funds in the bank; and hence his making such deposits
were neither unlawful nor could the same be said to be his voluntary
acts subjecting him to the penalties of § 990. We cannot adopt a con-
struction of this section so that when a depository contract is made
between a county and a bank by the designated authorities pursuant to
the statutes such contract is to be held void if perchance some clerk
or deputy of a county official, or a county official who has had nothing
to do with the .making or approval of the contract, happens to own
a share of stock in the bank.”

M. TEDD EVANS,
Assistant Attorney General.
July 21, 1939. 90b-2

115

Officers—Interest in—Insurance—Sale of to city by treasurer—M40, § 10305.
City Attorney, Northfield.

You quote Section 15, Chapter III, of your home rule charter read-
ing:
“No officer elected or appointed to office under the provisions of

this charter, shall be a party to, or interested in, any contract in which
the city is interested made while such officer is holding office;”
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and you state that your city treasurer is agent for a fire insurance com-
pany which issued a policy on a city building prior to the time the treas-
urer assumed office, and that the policy has been rewritten from time to
time to the present. You ask whether or not the prohibition cited applies
to a renewal of the policy at this time and in this connection add that if
there is a renewal the treasurer, as agent, will receive the usual commission.

In addition to your charter provision, Section 10805, Mason’s 1940 Min-
nesota Supplement, must also be considered. Briefly, it prevents any public
officer from voluntarily becoming interested directly or indirectly in any
contract with the political subdivision he serves.,

This office has held uniformly over a period of years that a village clerk
while holding office may not write insurance for a village (opinion August
5, 1920); also that a council member is under the same prohibition (opinions
April 2, 1913, and June 14, 1917). Quoting from an unofficial opinion of
July 20, 1939,

“We have held on numerous occasions that municipal judges, city
clerks, village treasurers, city attorneys, aldermen and other publie
officials could not sell insurance or surety bonds to the city or village
during the time they held public office. We have even held that ecity
officials may not sell contractors’ bonds to a contract firm which had
secured a contract for the construction of a city building. All of these
cases, however, were instances in which the public officials received a
commission from the sale of insurance or bonds, or where they shared
in the profits of the agency making the sale.”

According to your statement, the city treasurer shares in the commis-
sion on a renewal of this policy. It follows that if the policy is renewed,
the treasurer is technically interested in a contract with the village. In our
opinion, under such circumstances, there is a violation both of your charter
provision and of the state law referred to.

ROLLIN L. SMITH,
Special Assistant Attorney General.
March 19, 1940. 90e-3

Note: See Laws 1941, C. 228, as to school boards and cooperatives.

116

Officers—Interest in—Insurance—School property—M27 § 3006, 990, M40,
§ 10306.

City Attorney, Rochester.
You ask for an opinion on the following:

“I would like an opinion as to the legal right of the Board of Edu-
cation to contract with the agent of an insurance company for insur-
ance in connection with school property, which agent is an alderman
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of said city and as such city official would necessarily be entering into
a contract with the school board for such insurance.

“May I refer you to Section 10305, Mason’s 1940 Minnesota Sup-
plement, and to the city charter of Rochester, Section 25, and Chap-
ter 10.”

We have read Section 25 and Chapter 10 of your city charter and are
unable to find anything therein that would give the city council any authority
over the school board in the matter of making contracts. Since Rochester
is a special school district and since Chapter 10 of the charter requires
the city council to approve certain tax levies made by the school district,
the question is not entirely free from doubt. But otherwise the school board
is independent of the city council, and since said contracts do not depend
in any way upon the city council for ratification or approval, we are of the
opinion that Section 10305 does not apply to a member of the city council
so as to prevent him from selling insurance, as an agent, to the school dis-
trict. See Marshall v. Bakke, 182 Minn, 10, 234 N. W. 1.

There are some articles which a city officer, state or county officer or
school officer cannot sell to a school district, to-wit, “books, apparatus or
furniture, used, or to be used, in any school with which he is connected.”
See Section 3006, Mason’s Minnesota Statutes of 1927,

We are therefore unable to see anything illegal in the transaction you
suggest.

Section 990, Mason’s Minnesota Statutes of 1927, places further restric-
tions upon county officers, but this, of course, does not apply to your situa-
tion. .

M. TEDD EVANS,
Assistant Attorney General.

August 25, 1940. 90c-5

117

Officers—Interested in—Relief orders—Issued by member of council—M38
§ 10305.

Swift County Attorney.
You state and ask:

“Under section 10305 I would like your opinion as to whether or
not this section is violated in the following cases in a County operating
under the Township system of relief:

“1. Village Council members issue relief orders for groceries with
instructions that they will only be honored at a store operating by a
member of the Council.
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“2. A member of the Council takes part in issuing relief orders
and honors the relief orders in his store at the customary retail price.

“Would your answer be otherwise if such a storekeeper only
charged the wholesale price and received no profit from filling such
orders ?”

Section 10305, Mason’s 1938 Supplement, provides as follows:

“Every public officer who shall be authorized to sell or lease any
property, to make any contract in his official capacity, or to take part in
making any such sale, lease, or contract, and every employee of such
officer, who shall voluntarily become interested individually in such
sale, lease, or contract, directly or indirectly, shall be guilty of a gross
misdemeanor: provided, however, that any village or city council, town
board, or school board, of any town, village or city of the fourth class,
otherwise having authority to designate depositary for village, city,
town or school district funds, of any town, village, or city of the fourth
class, may designate a bank in which a member of such board is in-
terested as a depositary for village, city, town or school funds of any
town, village or city of the fourth class by a two-thirds vote of such
board.”

I am of the opinion that the section is violated under the facts set out
in questions 1 and 2.

Our answer would not necessarily be otherwise if the storekeeper
charged the wholesale price and received no profit from filling sueh orders.
The statute is directed against any public officer becoming “interested” in
any such contract. It is possible that a public officer could be “interested”
in such a contract and at the same time not make an immediate money
profit therefrom. The fact that the storekeeper charged only the whole-
sale price would not justify us in necessarily concluding that he was not
interested in the contract. His interest therein might arise by virtue of the
fact he was thereby able to dispose of surplus stock, increase his sales rec-
ord, increase the number of his customers, enhance his prestige in the
community, or incur the favor of the customer so that he might profit in
some future sale.

The statute should not be construed too techmically but neither should
it be limited to cases of only money profits. Each case requires its own
determination. There is no hard and fast rule to govern all situations.

EDWARD J. DEVITT,
Assistant Attorney General.
QOctober 27, 1939. 90a
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118

Issuance of excess of—Charter limitations—Excluding outstanding bonds
under facts stated—Sewage disposal plant—L33, C341.

City Attorney, South St. Paul.

You state your charter provides:

“No bond shall be issued by the city of South St. Paul, or under its
authority, if by such issue the aggregate outstanding bonded indebted-
ness of such city shall be made to exceed ten (10) per cent of the
assessed valuation of the taxable property of such city according to
the last preceding assessment for the purpose of taxation; * * *”

You add that pursuant to Laws 1933, Chapter 341, the city of South
St. Paul, a city of the third class, issued bonds for the cost of a sewage dis-
posal plant under the provisions of section 18-a of said law, which section
authorizes the issuance and sale of such bonds without a vote of the elec-
tors and outside of any limitation established upon the amount of bonds
that may be issued by such municipality.

You further state that the city of South St. Paul now desires to issue
bonds for the construction of a trunk sewer, and that if the bonds issued
and sold for the sewage disposal plant are to be taken into consideration in
arriving at the limitation of the 109, of the assessed value as set forth in
chapter 9, section 4 of the city charter, the issuance and sale of the pro-
posed bonds will exceed such limitation and hence be unauthorized.

You inquire if, in arriving at the outstanding bonded indebtedness of
such city to determine whether or not the present outstanding bonded in-
debtedness and the contemplated bonds to be issued for the construction of
such trunk sewer shall exceed ten per cent of the assessed valuation of the
taxable property of such city according to the last preceding assessment for
the purpose of taxation, it is necessary to take into consideration the
$600,000 bond issue for the sewage disposal plant.

We can find no statutory or charter provision allowing the issuance of
bonds in excess of ten per cent of the assessed valuation of the taxable
property of your city which authorizes the exelusion of the sewage disposal
bonds in arriving at such ten per cent., Hence, it would appear that the city
has no authority to issue such bonds by excluding the $600,000 sewage dis-
posal plant bond issue in arriving at such indebtedness.

On the other hand, if the sewer construction anticipated could be con-
sidered an integral part of the sewage disposal plant, then it would be our
opinion that section 18-a, chapter 341, Laws 1933, would be authority for
issuing the same irrespective of the limitation found in chapter 9, section 4
of your city charter. This is a question of fact upon which this office cannot
pass.
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Section 18-a states in part that the state board of health is authorized
and empowered to establish rules and regulations for the treatment of sew-
age and industrial waste that is grossly polluting a watercourse common to
a sanitary district. If the state board of health should direct a construction
of the trunk sewers anticipated to be built it would follow that the construc-
tion of such sewer would be covered by chapter 341, Laws 1933, and hence
bonds could be issued therefor irrespective of any charter limitation under
the authority granted in section 18-a.

HAYES DANSINGBURG,
Assistant Attorney General.
September 13, 1940. 36¢-8

119

Issuance—For repair of waterworks system—M27, §§ 1935, 1938, 1938-3,
1938-4, 1941, 1942, 1943, et seq., 1959, et seq.

Village Attorney, Monticello.

You ask as to the authority of the village of Monticello to issue bonds
to defray the cost of two new water tanks.

Bonds can only be issued in an amount which, with existing obligations,
will not exceed the net indebtedhess of the village as fixed by law. Mason's
Minnesota Statutes of 1927, Section 1942. For method of computing the net
indebtedness, see Mason’s Minnesota Statutes of 1927, Sections 1935, 1938,
1938-3 and 1938-4,

A five-eighths vote is required. Mason’s Minnesota Statutes of 1927,
Section 1941.

For an informative article on municipal bond procedure in Minnesota,
see 20 Minnesota Law Review 583.

Procedure for the sale of bonds is contained in Mason’s Minnesota Stat-
utes of 1927, Section 1943, et seq.

A separate and distinet procedure for issuance and sale of bonds to the
State Board of Investment is contained in Mason’s Minnesota Statutes of
1927, Section 1959.

It is permissible to use money now in your water fund for the purpose
of buying these tanks or assisting in the purchase thereof.

EDWARD J. DEVITT,
; Assistant Attorney General.
August 22, 1940. 44b-17
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120

Sale—By popular subscription—Form of notice—M40, § 1944-1, L35, C121.
Cottonwood County Attorney.

You state that Jeffers, a village of 600 population, organized under the
Laws of 1885, voted at a special election to issue bonds to the amount of
$6,000.00 in payment of a proposed community hall. Also, it is planned to
sell these bonds by popular subscription as authorized by Laws 1935, Chapter
121 (Mason’s 1940 Minnesota Supplement, Section 1944-1).

If the council wishes to sell these bonds by popular subscription, it
should proceed under Section 1944-1, Mason’s 1940 Minnesota Supplement,
giving one published notice of public sale ten days prior thereto. A notice in
the following form would, in our opinion, be sufficient.

NOTICE OF PUBLIC SALE OF BONDS
OF VILLAGE OF JEFFERS
Notice is hereby given pursuant to the 1940 Supplement to Mason’s
Minnesota Statutes of 1927, Section 1944-1, that at................0°clock in
the..cooina noon of..........cccccueueue.e , 1940, at...
in the village of Jeffers, State of anesota., subscrlptmna to an issue
of $6,000.00 of bonds of the village of Jeffers, Minnesota, bearing date
and in the denominations and maturing and bearing interest as indi-
cated:
Date Denomination Maturity Rate of Interest

will be received from the general public in accordance with a resolution

duly adopted by the city council dated... SR , 1940, and on
file in the office of the village recorder of sald c:ty and avallable for in-
spection.

Dated at Jeffers, Minnesota, this...........day of ... ... ..,
1940.

Village President.

Attest:

Village Recorder.

It may be you will wish to insert other provisions in this notice, par-
ticularly those provisions which would promote sales. The important thing
is that the notice be published the proper length of time and that prospec-
tive buyers have made available to them all information they desire about
the bonds.

ROLLIN L. SMITH,

Special Assistant Attorney General.
August 22, 1940. 44a
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CHARTER COMMISSION

121

Charter Commission—Submission of original charter more than six months
after appointment of commission—M27, § 1271, Cons., Art. IV, § 6.

Village Attorney, St. Louis Park.

You state that on June 9, 1939, the District Court of Hennepin County
obtained a charter commission for the village of St. Louis Park, as provided
by Article IV, Section 6 of the State Constitution, and Section 1271, Ma-
son’s Minnesota Statutes of 1927. All the members appointed qualified
promptly after appointment and commenced the work of drafting a charter.
No charter, however, was submitted to the village until May, 1940. During
the winter of 1940 the court appointed two additional members of the com-
mission to fill the vacancies caused by the death of one member and the res-
ignation of the other.

You inquire whether or not the proposed charter is valid in view of the
fact that it was not submitted within the six months’ period after the ap-
pointment of the commission, as required by Article IV, Section 6 of the
State Constitution, and Section 1271, Mason’s Minnesota Statutes of 1927.

This question has given us considerable difficulty, and after reading the
cases it is our opinion that the suggestion made by you, to secure a declara-
tory judgment or some other judicial determination of the question, would
be proper. This is in accordance with the customary recommendation of this
office in similar cases.

The cases generally are more or less divided. One line of cases holds
to the effect that where the statute specifies the time at or within which an
act is to be done, it is usually held to be directory, unless time is of the
essence of the thing to be done, or the language of the act shows that the
designation of the time was intended as a limitation of the power or right.
See Burkley v. City of Omaha, 92 Neb. 803, 167 N. W. 72; State ex rel. Kobes
v. Grimm, 115 Pac. 230, 212 N. W. 437; Mead v. Jasper County, 322 Mo. 1191,
18 S. W. (2d) 464; State ex rel. Inf. Gentry v. Lommar, 316 Mo. 721, 291 S.
W. 457; Sheldon v. Sheldon, 134 At. 904, 100 Equity 24; State ex rel. Huff
v. Graves, 13 N. E. (2d) 599, 277 N. Y. 115, reversing 293 N. Y. S. 59;
Brenner v. Bruckman, 3 N. Y. 8. (2d) 265; Nekowski v. Newman, 136 S. W.
(2d) 808; State v. Industrial Commission, 289 N. W. 769.

On the other hand there are some cases holding that the statute clearly
directing time for doing a particular act is not directory. State Highway
Commissioner of New Jersey v. Repole, 1368-464, 111 N. J. L. 462; Petition
of Fayette County Commissioner, 137 At. 237, 289 Pac. 200.

For a general discussion of Minnesota law see Rambeck v. LaBree, 156
Minn. 310, which sets up the general rule in Minnesota, and Hedquist v.
Sundquist and Co., 178 Minn. 524,

Except for the language in the case of State ex rel. Lowe v. Barlow,
129 Minn. 181, we would feel that the statute in question could be consid-
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ered as directory. While this case does not decide this question, apparently
the court had some doubt as to it in view of the fact they did not comment
upon it.

It is to be noted, although there may be no connection between the two,
that Section 1299, Mason’s Minnesota Statutes of 1927, waives the six
months’ requirement where there is in existence a home rule charter which
is to be amended or a new charter submitted to replace such original. This
could lead to the conclusion that the legislature set a definite period within
which the board of freeholders should present the original charter to the
chief magistrate, and once the original charter was adopted there was not
a necessity of a definite six months’ period in the case of an amendment or
the submission of a new charter to replace the old. However, as stated,
we believe your suggestion of getting a judicial determination of this ques-
tion highly proper.

HAYES DANSINGBURG,

Assistant Attorney General.
July 25, 1940. 58i

DRAINAGE

122

Ditches—Right to clean out outlet in foreign state—L. 1925, C. 415, § 88.
Martin County Attorney.

You state:

Judicial drainage ditch No. 10 lies wholly within Martin county. A
number of the property owners affected by this ditch and who were assessed
for benefits at the time the ditch was constructed, have petitioned the county
board to have this ditch repaired, which repairing does not contemplate
improvement except to restore a part of the ditch, as nearly as producible,
to the same condition as when originally constructed sometime ago. The
cost of this repair work will not exceed thirty per cent of the original cost
of construction of such ditch. The water from this ditch empties into a
water course running into the state of Iowa, and eventually empties into
some lake. To obtain results and make the ditch effective, it will be neces-
sary to deepen the water course for a distance of something like one mile
to the state of Iowa. The people in the state of Iowa are not interested in
deepening the water course in their state for the reason it does not benefit
them in any way. They probably would have no objection to having the
water course deepened if they could have it done without expense to them.
Practically all the expense incurred in connection with the repair of the
ditech will have to be raised by an assessment against the property affected
by the ditch when originally constructed.
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You inquire if Martin county would have authority to expend any
money in deepening and widening this water course in the state of Iowa,
thus enabling the judicial ditch in your county to properly function, said
ditch not being able to properly function without deepening the water
course in the state of Iowa.

You call to our attention sections 6840-85 and 6840-88, Mason's Minne-
sota Statutes of 1927, which is chapter 415, Session Laws of 1925. It is our
opinion that section 85 of chapter 415 does not apply in this case because
the ditch has already been established for some time and that said section
85 is only applicable in the original establishment of such ditch. You will
note that subsection (b) of section 85 provides that in the final order estab-
lishing said drainage system, the jobs of deepening and constructing this
drainage system shall not be advertised, let or sold until such purchase
of the needed right-of-way in such adjoining state has been in all things
completed.

It is our opinion that section 88, chapter 415, Laws 1925, gives any
county in this state which has a drainage system extending into an adjoin-
ing state authority to join with the board or tribunal of such adjoining
state and enter into a joint contract with such board or tribunal for widen-
ing, deepening, straightening, changing or repairing any drainage system
extending into such adjoining state. Said Section provides that each muni-
cipal subdivision is to pay such portion of the cost and expense as they
agree upon, and in case benefits of the land in adjoining state are not
sufficient to pay cost of construction, then such board or court in this state
is given authority to contribute sufficient funds to the political subdivision
of the other state for that political subdivision to do this work in question.

It is apparent that a mistake was made in the last sentence of see-
tion 88, in that as it now reads this section gives a county board or court
in this state authority to authorize and direct the proper county or counties
of such drainage system in such adjoining state to contribute funds to com-
plete the construction, ete., in such adjoining state. It then goes on providing
that, before this shall be done, it must appear that such work will benefit
the lands in this state sufficiently to warrant such contribution. In other
words, it clearly was the intention of the legislature to authorize one
county in this state to contribute to the proper municipal subdivision in
another state so that such political subdivision i the adjoining state may
go ahead and do this work.

We know of no authority whereby Martin county could do such work
in Iowa if legal proceedings were necessary, except as provided in section
88, chapter 415, Laws 1925, which did not appear to be applicable.

Assuming that it will not be necessary to take any legal proceedings
in the state of Iowa, such as those necessary in connection with obtaining
the right from the property owners to do such work, and that there is no
objection by the proper officials in the state of Iowa to the widening of this
stream, and if the widening of the stream as an outlet is an essential
feature of your drainage system and necessary to make the Minnesota
system work, and you can further justify the assessment to the Minnesota
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property for all of the benefits, we can see no objection to Martin county
doing such work under these conditions.

I might add that the question is not free from doubt, and the final
analysis may be a question that would have to be decided by the court if
contested. However, under the conditions above stated, we are of the opinion
that it would be possible to do this work as an incident to the necessary
functioning of your drainage ditch.

HAYES DANSINGBURG,
Assistant Attorney General.
September b, 1940. 1560¢

FIRE DEPARTMENT

123

Service—Authority to contract for out of the city limits—Workmen’s Com-
pensation Law—Coverage of—City firemen fighting fire in Wisconsin—
L. 29, C. 232, § 1.

State Fire Marshal.
You ask:

‘¥ % * if the fire department of the city of Winona may, pursuant
to direction of the city council fire committee, respond to calls in the
neighboring state of Wisconsin, and if in so doing the firemen would be
entitled to the benefits of the (Workmen’s) compensation act.”

Your question is answered in the affirmative.

Laws 1929, Chapter 232, Section 1, authorizes the city council, or
other municipal body having control of the fire department, to direct its
fire department to tend and serve fires outside the limits of the municipality,
either within or without the state. Section 2 of the act authorizes the
municipality to contract for the compensation to be paid. Section 3 of the
act provides that all municipal firemen attending and serving fires outside
the limits of the municipality “shall be considered as serving in their
regular line of duty as fully as if they were serving within the limits of
their own municipality.”

Firemen serving within their own municipalities are entitled to the
benefits of the workmen’s compensation act.

You are therefore advised that employes of the Winona fire department
are entitled to the benefits of the workmen’s compensation act when serving
at fires in the state of Wisconsin.

EDWARD J. DEVITT,
Assistant Attorney General.

January 18, 1940. 688a
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124

Civil Service—Several inquiries answered—M40 §§ 1933-23 to 1933-41; 1933-
48 to 1933-63 (d).

St. Louis Park Village Attorney.

Your several questions with reference to the firemen’s and the police-
men’s civil service acts are restated and answered seriatim:

“(1) What is the respective jurisdiction of the department head
and the Council and the civil service commission over discipline and
discharge ?

“(a) May the commission by rule permit the filing of charges
by the mayor or a member of the council?

“(b) What authority does the commission have over suspen-
sions for not longer than 60 days?”

The provisions of the police civil service law and the provisions of the
firemen’s civil service law are very much the same. The firemen’s civil
service law is now contained in Mason's 1940 Minnesota Supplement, Seec-
tions 1933-23 to 1933-41, inclusive. The police civil service law is contained
in Mason's 1940 Minnesota Supplement, Sections 1933-48 to 1933-63 (d),
inclusive. Citations which follow are in each case to Mason’s 1940 Minne-
sota Supplement. Where two statutes are cited, the lower numbered citation
refers to the firemen’s civil service law and the higher numbered citation
refers to the police civil service law.

(a) The statute authorizes the filing of charges “by a superior officer
or by any member of the commission.” (1933-35; 1933-58) In those cases
where, by charter or statute, the mayor is the head of the police or fire
department, he would be authorized to file charges since he is “a superior
officer.” There is no provision authorizing the commission to promulgate
a rule permitting the filing of charges by a member of the council.

(b) The commission, by statute, is given authority over the suspen-
sion of employees for periods not longer than 60 days (1933-29; 1933-52);
and is to provide for such suspension by rule (1933-30 (i); 1933-53 (i) ).
A superior officer also has the authority to suspend a subordinate for a
reasonable period not exceeding 60 days for the purpose of discipline or
pending the investigation of charges. (1933-31; 1933-54)

“(2) To what extent may a civil service commission established
under statute be supplanted by home rule charter?

“(a) May the charter substitute a comprehensive civil service
system.for all departments, including fire and police, where fire and
police commissions already exist?

“(b) May the charter provide for the combining of police and fire
commissions which have been previously established under statute?
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“(¢) May the charter abolish existing commissions if it provides
no other formal merit system as a substitute?”

(a) Your question then is one of determining whether or not the
establishment of a civil service system in a municipality is a matter of
local concern within the scope and power of the municipality to regulate,
or if the passage of an enabling act by the legislature authorizing the
creation of civil service commissions in all municipalities of the state, except

cities of the first class, may be interpreted as the establishment of a legis-
lative policy requiring uniform civil service commissions established under
the general laws.

As a general rule, home rule charters may embrace any subject
relating to the orderly conduet of municipal affairs, and may properly
include such subjects as the right of eminent domain in laying out and
improving streets, the presentation and allowance of claims, the terms of
contractors’ bonds, vacation of streets, liability for defective streets and
sidewalks, the government of city schools and libraries, and the licensing
and regulating of employment. Dunnell’s Digest, Section 6538. It is well
established that home rule charters must be in harmony with and subject
to the constitution and laws of the state. Such charters may not contravene
the public policy of the state as declared in its general laws. The rule
is stated in Dunnell’s Digest, Section 6539, that:

“k % * The provisions of home rule charters upon all subjects
proper for municipal regulation prevail over the general statutes
relating to the same subject-matter, except in those cases where the
charter contravenes the public policy of the state, as declared by the
general laws, and in those instances where the legislature expressly
declares that a general law shall prevail, or a purpose that it shall
so prevail appears by fair implication, taking into consideration the
subject and the general nature of the charter and general statutory
provisions, * * *»

In this instance the legislature has not expressly declared that the
general civil service laws shall prevail over civil service systems established
by charter. On the other hand, there are many arguments which by fair
implication would lead us to the conclusion that the legislature in passing
enabling acts authorizing the creation of civil service commissions in most
of the municipalities of the state has declared a public policy contemplating
the existence of a uniform police system and a uniform firemen’s system
throughout the state. The enforcement of laws and the putting out of fires
are undoubtedly matters of state concern as well as of local concern. I
can find no precedent, either in Minnesota or in any other states, which
would sustain a definite answer to this question. However, we are inclined to
the view that if the charter provides a comprehensive civil service system,
including the fire and police departments, which is substantially com-
parable to the systems now authorized to be created by the statutes, that
the state publie poliey expressed in those statutes will be satisfied. Your
question, as above explained, is answered in the affirmative, but this does
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not obviate the necessity of complying with the statutes (1933-40; 1933-63
(b) ) as to discontinuance.

(b) Yes. See answer to (2) (a) supra.
(c) No.

“(3) May the council provide that the firemen's civil service
commission act also as the police civil service commission?”

The answer to this question is doubtful. We answer it in the negative.
This office has previously held that it could not be done. 1934 Reports of
the Attorney General, opinion 76. It is to be noted that the firemen’s ecivil
service law provides that:

“Whenever any city or village has a civil service commission, the
council may provide that such commission be vested with the powers
and duties of the police civil service commission, as set forth herein.”
(1933-63)

This police civil service act was enacted in the same session of the legisla-
ture as the firemen's civil service act, but at a later date (April 23, 1929).
What is the significance of this section? Did it mean (when using the term
“civil service commission”) the firemen's eivil serviee commission, which
was authorized to be created by Laws 1929, Chapter 57, passed March 11,
1929? Or did it mean to apply to Laws 1917, Chapter 358, which law
authorizes the creation of a civil service commission upon vote of the
electors in cities of the fourth class? It is urged that there is no other
law authorizing the creation of a civil service commission in a village except
the firemen’s civil service law, and that, therefore, the legislature contem-
plated authorizing any city or village which had established a firemen's
civil service commission to vest in that commission the powers and duties
of the police civil service commission. This argument is tenable, but an
examination of the legislative chronology of the two bills does not bear
it out. It is not otherwise apparent that such was the legislative intent,
since, from the same premise it cannot be argued that if a police eivil
service commission had first been established, there is any similar authority
in the firemen’s civil service law to authorize the vesting in the police civil
service commission the powers and duties of the firemen’s civil service com-
mission. We choose to recognize the section as authorizing the council
to vest the powers and duties of the police civil service commission in the
civil service commission authorized to be created by Laws 1917, Chapter
358, and not in the firemen’s civil service commission.

“(4) What is the civil service commission’s jurisdiction over
leaves of absence? Does it have power to grant individual leaves itself
or may it merely provide by rule when leaves may be granted, for how
long, and the effect of leave upon the status of the employee, leaving
to the administrative officer the granting of leaves in individual cases?”

The civil service commisison, having absolute control and supervision
over the employment, promotion, discharge and the suspension of all fire-
men and policemen, has exclusive jurisdiction over leaves of absence and
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may promulgate rules providing for such leaves of absence, the period
thereof, and the effect upon the status of the employee. I am of the opinion
that it may grant individual leaves of absence when in its judgment such
is justified.

After having prescribed rules governing leaves of absence, the mechanies
of abiding by the rules may be supervised by the administrative officers or
heads of the departments.

“(b) Must special policemen, appointed for an occasional evening’s
work, be selected from civil service registers? May special police offi-
cers for dances be appointed without regard to such registers?”
The law here is not clear, either. But it would appear that special

policemen appointed for an occasional evening’s work need not be selected
from civil service registers, and special police officers appointed to police
dances may be appointed without regard to such registers. The civil serv-
ice law is silent as to the appointment of special policemen and police
officers who serve in occasional or temporary capacities. It is true that
the law vests in the commisisons the absolute control and supervision over
all officers employed and employees of the police departments, but it 1s
doubtful if a special policeman appointed for occasional work, such as
the policing of public dances, is an officer within the meaning of the civil
service law. The law should be clarified so as to definitely include or spe-
cifically exclude such special police officers.

“(6) What is the relation of volunteer firemen to firemen’s civil
service commissions? May there be (1) entirely excluded from the
classified service; (2) considered as the lowest class in the classified
service, from which promotion is made to the positions of part time
or full time firemen? May the commission by rule limit appointments
to paid positions to members of the volunteer department?”

Volunteer firemen may be entirely excluded from the classified service;
they may be considered as the lowest class in the classified service from
which promotion is made to the positions of part-time or full-time firemen,
and the commission, by rule, may limit appointments to paid positions to
members of the volunteer fire department. It is not affirmatively apparent
that the legislature intended to include volunteer firemen under the civil
service law. The act (1933-29) vests in the commission control and super-
vision over all officers and employees, and is especially made to apply to the
chief, assistant chief, inspectors, fire wardens, electricians, engineers, auto
mechanics, clerks, and other persons exclusively engaged in the fire pre-
vention and protection service in said city or village. The term “exclusively”
as therein used, may have two meanings. It may have been used so as to
include in the civil service law all engineers, auto mechanics, clerks, and
others who spend all of their time in fire work in the municipality and
who do not divide their time between, let us say, the fire department, the
police department, and other municipal work. Or the term may have been
used with the intention of excluding volunteer firemen, since admittedly
they are not “exclusively” engaged in fire prevention and protection service.
Here, again, it is not clear what the legislature intended, but we are inclined
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to view the statute as one which excludes volunteer firemen from the classi-
fied service.

“(7) May an ordinance requiring all officers and employees to
reside within the municipality during their employment with it be
validly applied to policemen or firemen under the jurisdiction of civil
service commissions without a rule of the commissions to the same
effect 7"

As has previously been stated, the absolute control and supervision
over the employment, promotion, discharge and suspension of all firemen
and policemen is, by law, vested in the commission. This would seem to
vest in the commission the authority to prescribe, by rule, that employees
in order to work for the municipality should maintain their actual resi-
dence within its territorial limits. However, the mayor or council is still
vested with authority and responsibility of fighting fires and enforcing the
laws and local ordinances, and in carrying out that responsibility it would
be reasonable, in the interests of convenience and efficiency, for the coun-
cil, by ordinance, to require that employees live within the city.

“(8) Does the mayor or president have the power to veto a reso-
lution adopting civil service for policemen or firemen ?”

No provision is made in the statute for a veto by the mayor or presi-
dent of a resolution adopting civil service for policemen and firemen. How-
ever, the statutes (1933-25; 1933-48) provide that the resolution estab-
lishing the commission is to be adopted by a vote of a majority of all the
members of said council and

“be approved by the mayor of such city or the president of such
village council.”

We have previously held that in the adoption of a resolution estab-
lishing a police civil service commission, the foregoing provision of the
police civil service law prevails over a charter provision authorizing the
passive adoption of ordinances and resolutions without the mayor's signa-
ture where he has failed to sign them within five days after presentation
to him. In effect, therefore, the mayor does have the power to veto a
resolution adopting civil service, since his affirmative action approving the
resolution is required.

EDWARD J. DEVITT,
Assistant Attorney General.

March 11, 1940 785e-2

125

Fire Protection—$500 limit on yearly expenditures for forest fire protec-
tion—M27 §§ 4031-11, 1027-1 et seq.

Attorney for Town of Fayal.

You inquire concerning our ruling that the $500 limitation on expendi-
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tures contained in Section 4031-11 is not a limitation on expenditures made
for general fire protection pursuant to Sections 1027-1, et seq.

Mason's Minnesota Statutes of 1927, Section 1027-5, is irrelevant to
this inquiry. Our opinion was directed to the single point of a town’s
authority to expend (not levy) a sum larger than $600 per year for general
fire protection. .

In the following paragraphs we detail our interpretation of Section
1027-5. As an aid to closer consideration of that section, it has been di-
vided below into its two clauses:

“Nothing in this act shall be construed so as to modify, abridge,
or repeal Chapter 407, Laws of 1925, * * #»

This would appear to be a clear legislative direction that all provisions
of the 1925 act (especially Mason’s Section 4031-11, which is pertinent here)
shall continue in full force and effect, irrespective of the 1927 act (Sections
1027-1, et seq.). This clause, independently considered, cannot fairly be
interpreted to incorporate into the 1927 act any part of the 1925 act, which
relates only to protection against forest or prairie fires. The clause is, how-
ever, limited by the remainder of the section:

“k * * except that the levy of any tax authorized hereunder shall
in no event exceed the amount of tax authorized in any one year, pur-
suant to Section 11 of Chapter 407, Laws 1925.”

We construe this clause as relating solely to the matter of taxation
for fire protection, and particularly to the limitation upon the levy of such
taxes.

As we read the 1925 and 1927 acts, it is contemplated that two separate
funds may be established: the first, under the 1925 act to be known as the
“Fire Fund” and to be used only for protection against and extinguishment
of forest and prairie fires; and, the second, under the 1927 act to be used for
general fire protection. A separate levy must be made for the respective
funds.

Before 1927, the $3,000 levy limitation contained in Section 11 of the
1925 act was solely applicable to the levy for the “Fire Fund” therein au-
thorized for forest and prairie fire protection and extinguishment. The
second clause of Section 1027-5 (1927 act) now constitutes the $3,000
levy limitation as the maximum sum which may be levied under both the
1925 and 1927 acts. In our opinion the language of that clause cannot be
interpreted to incorporate into the 1927 act the $500 limitation on expendi-
tures which is specifically limited by the 1925 act to expenditures from
the “Fire Fund,” moneys from which may only be withdrawn pursuant
to Section 4031-11 “to take necessary precaution to prevent the starting
and spreading of forest or prairie fires and to extinguish the same.”

Accordingly, funds properly expendable by the town for general fire pro-
tection include not only the amount levied and collected in the current yea:
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but also any balance carried over in the general fire fund. Expenditures
for forest fire protection would, of course, be additional and would be lim-
ited to a maximum $500 in one year.

FREDERICK 0. ARNESON,
Special Assistant Attorney General.
October 21, 1940, 916b
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Relief Association—Authority to expend premium tax moneys for purpose
of construction of building—M38 §§ 3723, et seq.

City Attorney, Glencoe.

You state that the Glencoe Fire Department Relief Association has
approximately $7000.00 on hand accumulated from the premium tax ob-
tained through the operation of Mason’s Minnesota Statutes of 1927, Sec-
tion 3723, as amended, and that it is the desire of the fire department to
construct a two story building. It is contemplated that the first floor will
be rented out for commercial or store purposes. The second floor thereof
would be used as a meeting room for members of the fire department.

You ask:

“Could funds arising under Section 3723 be used for this purpose?”
Mason’s 1938 Minnesota Supplement, Section 3726 provides:

“Such amount shall be kept as a special fund and disbursed only
for the following purposes:

“(2) TFor the equipment and maintenance of such department and
for construction, acquisition or repair of buildings, rooms and premises
for fire department use or otherwise.”

I interpret the above statute to mean that the association may use
funds derived from the premium tax to build, acquire or repair any neec-
essary buildings, rooms or premises. I do not think it authorizes the asso-
ciation to construct a building for the express purpose of renting part of it
for commercial use. The association is not authorized to go into the real
estate business.

However, if the association should own a building and if some part
thereof was not necessary for the use of the association it would be au-
thorized to rent out such portion thereof as would not be needed for imme-
diate use of the association. Or, if it is contemplated that within a reason-
able time the entire building will be needed for the uses of the associa-
tion, I am of the opinion that the association could construet such a build-
ing as you describe and temporarily rent out so much thereof as is not imme-
diately necessary.

EDWARD J. DEVITT,
Assistant Attorney General.

January 18, 1940. 198b-10a
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Angle-parking—On state highways permissible only with consent of High-
way Commissioner—As to state highways, state statute prevails over
charter provision giving city control over city streets—Commissioner’s
power to establish angle-parking zones is a constitutional delegation
of power by the legislature—L39, C430.

City Attorney, Crookston.

Your several questions are stated below with our answer following
each: i

1. May the City of Crookston by ordinance or sufferance legally per-
mit angle-parking on a city street which is part of a State Trunk Highway
in the absence of approval by the Commissioner of Highways?

Our answer is in the negative. The Constitution of the State of Min-
nesota established the trunk highway system of the state and vested con-
trol over the system in the State of Minnesota. As between the provisions
of your city charter and the general laws of the State relating to trunk
highways, the latter must prevail.

“Any city or village in this state may frame a charter for its own
government as a city consistent with and subject to the laws of this
state, * * * The legislature may provide general laws relating to affairs
of cities * * * which shall be paramount while in force to the provi-
sions relating to the same matter included in the local charter herein
provided for. But no loeal charter, provision or ordinance passed there-
under shall supersede any general law of the state defining or punish-
ing crimes or misdemeanors.”—Art 4, Sec. 36, Constitution of the State
of Minnesota.

Laws 1939, Chapter 430, Section 14 clearly prohibits angle-parking on
trunk highways without the consent of the Commissioner of Highways. The
pertinent clause reads:

“Such exception (i. e., where angle-parking is permitted by local
ordinance) shall only apply to a state trunk highway after approval
by the commissioner.”

2. (a). To what legal compulsion might the City of Crookston, its
council or officers be subject in the event of violation of Laws 1939, Chapter
4307

It is to be assumed that officers of your city will comply with the state
law, and particularly so when they have been specifically instructed as to
its interpretation. Without attempting to detail the penalties confronting
those who participate deliberately in an illegal act, it is sufficient to state
that such action constitutes a breach of their oaths of office, which mal-
feasance in office renders the offenders subject to removal.
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(b). If the council undertook to pass an ordinance permitting angle-
parking without the consent of the Commissioner of Highways, would each
angle-parker be liable to prosecution for violation of the aforesaid Section
14 of Chapter 430, Laws 19397

We answer this question in the affirmative.

3. Is not the delegation of power to the Commissioner of Highways
to permit or refuse to permit angle-parking an unconstitutional delegation
of legislative authority ?

Our answer is in the negative.

“The principle is repeatedly recognized by all courts that the legis-
lature may authorize others to do things which it might properly, but
cannot conveniently or advantageously, do itself. * * * The true dis-
tinction is between the delegation of power to make the law, which
necessarily involves a discretion as to what it shall be, and the con-
ferring an authority or diseretion to be exercised under and in pur-
suance of the law. * * *»

“The legislature * * * had the undoubted power to fix these rates
at whatever it deemed equal and reasonable; but what are equal and
reasonable rates is a question depending upon an infinite and ever-
changing variety of circumstances. What might be such on one road,
or for one district of traffic, may not be such on or for another. What
are reasonable one month may not be so the next.”—State v. Chicago,
M. & St. P. Ry. Co., 38 Minn. 281, 37 N. W. 782. Cf. also State v.
Wagener, 77 Minn. 483, 80 N. W. 633, 778, 1134, 46 L. R. A. 442, 77 Am.
St. 681; State v. Great Northern Ry. Co., 100 Minn. 445, 111 N. W.
289, 10 L. R. A. (N. 8.) 250; Williams v. Evans, 139 Minn. 32.

The Commissioner of Highways is charged with the primary duty of
maintaining state trunk highways as safe thoroughfares. His consent, or
refusal to consent, to the designation of a portion of a state trunk high-
way as an “angle-parking” zone will depend upon a variety of circum-
stances which may vary widely in a comparatively brief space of time:
quantity of traffic, width of highway, cross traffic, physical features of the
highway, and the like.

The discretion vested in the Commissioner to determine such factors
and apply the law was, in our opinion, an entirely proper and constitutional
delegation of authority by the legislature.

4. Assuming the Commissioner’s approval to have been withheld,
and assuming further that it can be demonstrated to a certainty that these
streets are of sufficient width to permit of angle-parking without impeding
vehicular traffic, may the city resort to any proceeding to compel approval
by the Commissioner?

Whether the Commissioner has improperly exercised his discretion is
always a question of fact. The factors you have mentioned almost certainly
would be relevant to your particular case, but there probably are other fac-
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tors which also require consideration. You of course are familiar with the
usual rule that where discretion is granted to a public officer the courts
will interfere only in a clear case of abuse of that diseretion.

5. Where the State constructed or maintains only the center eighteen
feet of a street which is approximately 58 feet wide, how far does the regu-
latory and supervisory power of the Commissioner of Highways extend?

We are of the opinion that the regulatory and supervisory power and
authority of the Commissioner extends from property line to property line
on either side of a thoroughfare designated a state trunk highway.

Section 14 of the 1939 act provides:

“Such exception shall only apply to a state trunk highway after
approval by the commissioner.”

Once a public thoroughfare is designated a part of the state trunk
highway system, such thoroughfare becomes a state trunk highway. The
Highway Traffic Regulation Act defines a “highway” in subdivision (28)
of Section 2720-151:

“ ‘Street or highway.” The entire width between property lines of
every way or place of whatever nature when any part thereof is open
to the use of the public, as a matter of right, for purpose of vehicular

traffic.”
ARTHUR CHRISTOFFERSON,
Deputy Attorney General.
September 26, 1939. 989a-16
HIGHWAYS
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Bridges—Repair—Duty of town—Liability for not repairing—Authority of
town board to dam lagoon—M1927, 2542, 2543, 2552.

County Attorney, Willmar.
You state:

“A real estate development company platted a tract of land at the
edge of one of our lakes. In order to obtain more lots fronting on
water and accessible to the lake, lagoons were dredged and canal ways
were made connecting the lagoons to the lake. Lots in this particular
area were facing on these lagoons and streets in the development were
carried over the lagoons by means of wooden bridges.

“Several years have now passed and the property owners are now
concerned about the safety of these particular bridges. Some of them
have made demands upon the town board of the township in which this
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development is located for the repair of these bridges on the theory that
the bridges carried streets which were properly dedicated in the plat for
publiec use.”

and ask:

“Can you advise me whether or not the township has the obliga-
tion to maintain the streets in the plat and to keep in repair the
bridges carrying these streets over the particular lagoons in question.”

I understand that the roads within the tract are “town roads” within
the meaning of the general highway act, Mason’s Minnesota Statutes of
1927, Section 2542. A “road” within the meaning of that act includes “all
bridges or other structures” located on such road and which form a part
thereof. Mason’s Minnesota Statutes of 1927, Section 2343, It is made the
duty of town boards to repair and maintain all town roads within the town.
Mason’s Minnesota Statutes of 1927, Section 2552. Your first question is,
therefore, answered in the affirmative.

“May the town board put a dirt fill across the lagoon to carry the
street across this particular lagoon over the objection of land owners
who would thus be cut off from access to the lake ?”

I doubt the authority of the town board to do this, especially if the
lagoon is a navigable one in the sense that it may be used for boating
purposes in going from the lagoon out onto the lake. From your state-
ment of facts, it appears that much of the value of the property bordering
upon the lagoon is derived from its ready access to the lake through the
canals. Our courts are inclined to view this right of access as a property
right. See Northern California Power Company v. Flood, 186 Cal. 301, 199
Pac. 315; Last Chance Water Ditch Company v. Emigrant Ditch Company,
129 Cal. 278, 61 Pac. 960. Also see 152 Cal. 716, 93 Pac, 858; and 60 Cal.
410. We do not answer this question categorically since the correct answer
is dependent upon the presence or absence of so many facts.

“What responsibility has the road overseer for accidents which ‘
may happen through a failure of the bridge after notice has been given
to the town board to repair it?"

A town officer is not personally liable for a negligent failure to repair
bridges. See Bolland v. Gihlstorf, 134 Minn. 41. A road overseer is not
liable to one injured on a public highway because of his failure to keep it
in repair and safe for travel. Stevens v. North States Motor, Inc., (Minn.)
201 N. W. 435. These two cases discuss the liability of town officers under
varying circumstances. The general rule is stated on page 436 of the North-
western report of Stevens v. North States Motor, Ine., supra.

There the court said:

“The liability of a public officer for failing to perform a duty im-
posed upon him by law is well settled in this state. Such liability at-
taches when the duty is ministerial, that is, when it is in obedience
to the mandate of legal authority and the act is to be performed in
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a prescribed manner, without the exercise of the officer’s judgment upon
the propriety of the act, and the failure to perform is the proximate
cause of the injury sustained. It also attaches when the person in-
jured, as distinguished from the public, is the one to whom perform-
ance is due. (Citing cases). Where a public officer is charged with
duties which call for the exercise of his judgment or discretion, as to
its propriety or the manner in which it is to be performed, he is not
liable to an individual for damages unless guilty of willful wrong.
(Citing case).”
EDWARD J. DEVITT,
Assistant Attorney General.

April 2, 1940. 642a-12

129
Bridges—Type—Judicial Ditches and Roads—M27 § 2605.
Stevens County Attorney.

You state:

“I would like to get an opinion from your office on the question
of whether the County or a township in the County would be liable
for the rebuilding of a bridge on a township road where said bridge
was first constructed for and still used for crossing a judicial diteh.

“When the ditch was first constructed it was necessary to build
the bridge over said ditch and no doubt damages were allowed at that
time. It has since become necessary to rebuild said bridge and the
township contends that the County should pay for said bridge even
though it is on a township road. They base their claim on Sec. 2605
of Mason’s Minnesota Statutes of 1927 and an opinion rendered from
your office dated July bth, 1933.”

This former opinion of July 5, 1933, is clearly erroneous and should
be, and hereby is, reversed. Upon reading Section 2605, Mason’s Minnesota
Statutes of 1927, which originated as Laws 1921, Chapter 323, Section 65,
together with the acts therein mentioned, it is evident that this provision
applied only to a certain state ditch previously constructed in Traverse
County, Minnesota.

When it comes to repairing and rebuilding bridges across judicial
ditches, the general rule is that the township must repair or rebuild bridges
on township roads, and the county must repair or rebuild bridges on county
roads, subject, however, to the limitations and provisions of Section 2606,
Mason’s Minnesota Statutes of 1927.

J. A. A. BURNQUIST,
Attorney General.

August 9, 1940. 148a-3
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County Aid Roads—Apportionment and Use of Moneys Accruing to State
Road and Bridge Fund From Taxes Imposed on Use of Gasoline—Appor-
tionment to Townships—L29, C283.

Steele County Attorney.

You state that a delegation representing the various town boards in
Steele County appeared before the board of county commissioners and re-
quested the county board to pass a resolution giving the townships one-
half of the gasoline tax money which will be payable to Steele County dur-
ing the next two years.

You inquire:

“Does the Steele County Board of Commissioners have the au-
thority to turn over to the town boards in Steele County fifty per cent
of the gasoline tax money which Steele County will receive from the
State of Minnesota during the nmext two years?”

Your inquiry is answered in the affirmative.

Chapter 283, Laws of 1929, the act relating to the apportionment and
use of moneys accruing to the State road and bridge fund from taxes im-
posed on the use of gasoline was enacted by the Legislature following the
adoption on November 6, 1928, of the Constitutional amendment which al-
lowed one-third of the gasoline tax money to be placed in the State road
and bridge fund. Section 6 of the act required that the money apportioned
to the counties should be used solely in the construction, improvement, and
maintenance of county aid roads. Section 7 of the act provided that not
less than twenty nor more than fifty per cent of this money should be
devoted to maintenance, with certain exceptions not here material.

Chapter 366, Laws of 1937, amended the original act—Chapter 283,
Laws of 1929, and only required fifty per cent of this money be devoted
to construction and maintenance of county aid roads. While under the
original act the townships were required to contribute for construction or
improvement of county aid roads within their township, the Legislature now
changed its policy and permitted a county board to apportion the remainder
of the moneys they had received to the townships for construction and
maintenance of town roads in the respective towns of said county.

This change in policy by the Legislature was accomplished by the
amendment hereinbefore referred to by amending Sections 7 and 8 of the
original act, Chapter 283, Laws of 1929, without amending Section 6 which
contained the word “solely” with respect to the use of the moneys on county
aid roads.

Chapter 325, Laws of 1933, amended Section 6, Chapter 283, Laws of
1929, and permitted fifty per cent of the county road money to be used
for the payment of interest or principal on bonds or warrants in said coun-
ties where a forty per cent tax delinquency existed. This was the extent
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of the amendment and was declared an emergency measure and limited for
only two years from the date of said amendment. This amendment was
successively continued in effeet by Chapter 39, Laws of 1935; Chapter 168,
Laws of 1937; and Chapter 366, Laws of 1939.

The enactment of these emergency measures was for the purpose of
keeping in effect the privilege of using some of the money to pay interest or
principal on road and bridge bonds or warrants, and the last mentioned
act, Chapter 366, Laws of 1939, was confined to that purpose and did not
operate to prevent the use of the moneys by the townships. The rule is
announced in Powell v. King (78 Minn. 83, 80 N. W. 850) to the effect that
a latter law which is merely a re-enactment of a former law does not repeal
an intermediate act which has qualified or limited the first one, but such
intermediate act will be deemed to remain in force and qualify or modify
the new act in the same manner as it did the first. We therefore hold that
Section 8, Chapter 283, Laws of 1929, as amended, also known as the
1938 Supplement to Mason's Minnesota Statutes, Section 2720-95, is in full
force and effect and grants county boards authority to turn over to the
townships fifty per cent of the so-called gasoline tax money.

JOHN A. WEEKS,
Assistant Attorney General.
June 9, 1939. 324d
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County Road—Maintenance—Cost of right-of-way and construction—
Whether county or town liable for—M27, §§ 2551, 2552, 2682, and C41.

Houston County Attorney.

It appears that the Houston county board has granted a petition for
the establishment of a county road under Mason’s Minnesota Statutes of
1927, Section 2582.

You ask (1) must the county construct this road as well as acquire
the right-of-way needed, (2) who is chargeable with maintenance, the
county, or the two townships through which the road passes, and (3) may
the county acquire the land required by eminent domain, proceeding under
Mason’s Minnesota Statutes of 1927, Chapter 41.

(1) The burden of constructing such a road falls on the county. See
subdivision 7 of the scction cited, also opinion 182, Attorney General’s Re-
port 1932, and Mason’s Minnesota Statutes of 1927, Section 2551. This same
conclusion was reached in an opinion to County Attorney Bonniwell, Sep-
tember 28, 1934 (380a-1) appearing as number 215, Attorney General’s Re-
port 1934.

(2) The expense of maintaining a county road falls on the townships
through which it passes. See opinion 182 Attorney General’s Report 1932,
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The county, in its discretion, may appropriate money from its road and
bridge fund to any town to aid in the maintenance of roads therein. Mason's
Minnesota Statutes of 1927, Section 2565, subdivision 2, Opinion 264, Attor-
ney General’s Report 1914.

(3) The statute provides that the damages must be assessed anu
awarded before a county road is opened and worked. Section 2582, supra,
subdivision 8. An appeal may be taken by any taxpayer from the award
made by the commissioner. See subdivision 11, idem. It would seem that
the procedure set forth in said Section 2582 should be followed rather than
that provided by Mason’s Minnesota Statutes of 1927, Chapter 41. In State
ex rel. McFarland vs. Erskine, 1656 Minn. 303, 206 N. W. 447, it was held
that after a county road is established and damages awarded, if no appeal
has been taken, the rights of the landowner and the county are fixed. In
other words, proceedings under said Section 2582 are complete and suffi-
cient for all purposes, and need not be followed by proceedings under said
Chapter 41. Your third inquiry is answered by the statement that the
county should proceed under said Section 2582 and not under said Chap-
ter 41.

ROLLIN L. SMITH,
Special Assistant Attorney General.

November 2, 1940. 377b-3

Culverts—Installing by reason of grading—M. M. S. 1927, Sec. 2612—Land
dedicated—Conditions or limitations—M27 § 2612.

Olmsted County Attorney.

You state therein that the county board accepted a plat of land located in
an outlying township, subject, however, to the condition that all original con-
struction of roads and drainage therein should be done by the owners of
the respective lots in the plat and that this was also written into the deed
of dedication. You then state that a township road runs by one side of
the plat so that the plat now extends to the center of the township road,
which road has been in existence for many years; and that the residents
along the township road are demanding that culverts be put in their re-
spective driveways at the expense of the township. From the brief facts
stated it would appear that in view of the fact that the road has been
there for many years, the plat would have nothing to do with the rights
of the parties. The matter of culverts would then be governed by Section
2612, Mason’s 1927 Statutes, which states as follows:

“The town boards as to town roads, and the county boards,
as to county and state aid roads, are hereby required to install one sub-
stantial culvert for an abutting owner in cases where, by reason of
grading a public highway, the same is rendered necessary for a suit-
able approach upon said highways over driveways from abutting lands.”
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This office in construing the above quoted language has heretofore held
that a town is required to install one substantial culvert for an abutting
owner, where by reason of grading or regrading such culvert is rendered
necessary for a suitable approach upon such highway over a driveway from
abutting lands. Manifestly, the legislature at the time of the enactment
of said statute intended to provide one driveway for each abutting owner,
and to impose upon the town the duty of building such driveway where
the grading or regrading of a town road makes it necessary. The matter
of size or kind of culvert would be discretionary with the town board.

You also inquire as to our opinion as to the entire procedure of the
acceptance of this land under these conditions.

The general rule seems to be that the proprietor of land who dedicates
streets, alleys and other public places cannot impose any conditions or
limitations which are inconsistent with the legal character of the dedica-
tion or which take the property dedicated from the control of the public
authority or which are against public policy. In such a case the dediea-
tion takes effect regardless of the condition, and the condition is construed
as void. 18 C. J. 71.

In Jones v. Carter, 45 Tex. Civ. App. 450, it appears that in the dedi-
cation deed the owners of the land expressly reserved to themselves the
exclusive right for all time to construct, maintain and operate street rail-
ways, telegraph, telephone and electric light systems, sewer systems and
all other public utilities upon, along and across streets and alleys so dedi-
cated. It was held that the dedication deed, in so far as it attempted
to reserve to the dedicator such exclusive rights, free from control of the
municipal authorities, was null and void, both because it created a monopoly
and because it sought to bind the municipal authorities in their control over
the city’s most important interests. For other cases see Bradley v. Spokane,
ete., R. R. Co., 79 Wash. 455, 140 Pac. 688, L. R. A. 1917C, p. 225; Richards
v. City of Cincinnati, 31 Ohio St. 506; City of Des Moines v. Hall, 24 Ia. 234.

4 McQuillin on Municipal Corporations, pp. 494, 495, 496 and 497, states
that reservations of lands dedicated for streets which hamper control are
void as against public policy. Also that a dedication which will destroy the
chief characteristic of the purpose of the dedication or take property from
the control of duly authorized public officers is void as against publie
policy, but if the condition is void the dedication does not fail but takes
effect just as if the invalid condition had not been imposed. Citing Riddle
v. Charlestown, 43 W. Va. 796, 28 S. E. 831; Noblesville v. Lake Erie, etc., Ry.
Co., 130 Ind. 1, 29 N. E. 484; Harlan v. Parsons, 202 Ky. 358, 259 S. W. 717.

Consequently it would seem that the county commissioners have ex-
ceeded their authority in accepting this plat subject to such condition. The
purpose of having the approval of the county commissioners to a plat of
this kind is to insure the accuracy of the plat, i. e., public monuments, dis-
tance accurately portrayed, ete. See Rice v. Highland Improvement Co., 56
Minn. 259.
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In Nagel v. Dean, 94 Minn. 25, it was further held that legislation pro-
hibiting the recording of a plat in the office of the register of deeds until first
approved by the village authorities was of the necessity of public regisration,
without which the owner of the property conveyed in a plat might so
subdivide and plat the same as to render streets and alleys unfit for public
use because of eccentric description of width.

HAYES DANSINGBURG,
Assistant Attorney General.
October 14, 1939. 377a-3

133

Highway Easements—Across tax forfeited lands—L39, C328.
Renville County Attorney.

You advise that the Prudential Insurance Company owns a tract of land
that borders upon two sides on the tract of land which has been forfeited
to the state by reason of delinquent tax proceedings; and that the manner
in which the land owned by the Prudential and that owned by the state
lies is such that in order for the Prudential to get on its land from a
publie highway, it must cross over the land owned by the state. The only
way in which it is possible for the state to get to its land from a public
highway is to cross over a part of the land owned by the Prudential. You
further state that this seems to be an almost lmpnqsable condition but that
it does actually exist.

We can eredit the apparent impossibility. However that may be, we
think there is a way out. If you will examine Chapter 328, Laws 1939,
Subdivision (¢), you will find that the county board has the power to
classify land and to subdivide it, and we think this is sufficiently broad to
include the setting aside of an easement for highway purposes and making
a sale thereon at the appraised value to the Prudential Company.

The granting of a similar easement by deed from the Prudential Com-
pany to the state would insure for both parties a proper easement, and the
fact that such easement is given by the Prudential Company seems to us
would afford a basis for determining a price at which the easement should
be 'sold.

In other words, any amount of money determined to be the value of
the easement on the part.of the county board in the exercise of their sound
discretion, taking into consideration the benefit to be received on the other
hand from the Prudential Company, would no doubt stand and under no
circumstances would it be likely to be attacked.

ARTHUR CHRISTOFFERSON,
Deputy Attorney General.
July 6, 1939. 229i-3
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134

Poles—Cost of removing from during improvement of—Who liable.
Kandiyohi County Attorney.

You state orally that the Kandiyohi Cooperative Electric Power As-
sociation, a federal corporation under the R. E. A., heretofore erected poles
for a power line along the county highway but outside of its 33 foot right-
of-way. This was done only after a permit from the county board read-
ing:

“Pursuant to application made by your company, permission is
hereby granted to place, construct and thereafter maintain a rural
distribution line for electricity on or along or across such highways
in this County as are under the direct control of this County and this
Board.

“We wish to call to your attention that if at any time the County
of Kandiyohi shall elect to make and shall make any improvements or
changes on all or any part of its right-of-way upon, over, under, or
along the highway, then and in every case the Kandiyohi Cooperative
Electric Power Association shall after written notice of the Kandiyohi
County Highway Engineer or his authorized agents proceed to alter,
change, or remove from the highway right of way said power lnes so
as to conform with said changes without any cost whatsoever to the
County of Kandiyohi.

“This permit is granted in accordance with existing laws as to the
use of right of way by public utilities, and subject to such rules and
regulations as are prescribed or may be prescribed by the State of
Minnesota by legislative enactments or by such administrative officers
acting for the state of Minnesota from time to time.”

Later the county decided to improve the road for winter clearance.
Slope easements from abutting owners were then obtained. The poles in
question are within the boundaries of these slope easements,

In order to improve the land included in these easements it will be
necessary to remove these poles while the land is being leveled off and im-
proved, and then to replace them to their original positions after the im-
provements have been completed. There are some 600 miles of county
highway in this situation. The cost of moving the poles twice in the man-
ner described will approximate $150.00 a mile. Obviously, the total expense
involved will aggregate a substantial sum of money. The contractors are
prepared to make the proposed improvements at once, but before proceed-
ing we should know who is to meet the expense of removing these poles.

You ask:

1. May the county pay this expense?

2. May it compel the power company to move these poles at its
expense ?
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Quoting from an opinion of January 27, 1939 (982-12):

“* * * it is our opinion that where there is only one removal of
telephone poles along a right-of-way, that the Commissioner of High-
ways has the power to require the removal of the poles from the right-
of-way, except in the case whare the poles of the telephone company
or power company are located off the right-of-way and the telephone
company or power company has an easement in the land itself in order
to maintain such poles. In the latter case it seems to us that they are
in the same position as the owner of any other property desired to be
taken for right-of-way purposes, and that a contract would have to be
made with reference to the matter of the removal of the poles or con-
demnation proceedings resorted to.”

In other words, the county is under no obligation to remove poles on
its right-of-way. Opinion July 26, 1932, opinion No. 238, Report of 1936,
opinion No. 461, Report of 1934. However, the rule is otherwise where the
poles are not on the right-of-way. The obligation then is on the county,
and must proceed just as it would in any other case where it desires an ease-
ment on land it does not own.

We have held the expense of moving telephone poles is a necessary
incidental expense to road work and may properly be paid out of the road
and bridge fund of the county. Opinion November 4, 1939 (98a-12).

The cost of removing the poles in question should, of course, be covered
in a contract before the work is undertaken. Categorically, your first in-
quiry is answered in the affirmative and your second in the negative. The
county may pay the expense involved and may not compel the power com-
pany to do so.

ROLLIN L. SMITH,
Special Assistant Attorney General.

September 18, 1940. 98a-12

135

Private Road—Use of public funds.
Fillmore County Attorney.

You inquire: May a town board accept a dedication of land from the
landowner, his buildings setting back from the outer limits of his land,
for the purpose of building a cartway to a public highway over his own
land and that of a neighbor?

Whether or not it would be legal for the town board to expend road
and bridge funds upon the road which would extend from the outer limits
of the owner's land to his dwelling and that the object of securing such
a cartway, of course, is that the road entirely upon his own land would be
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hard to build and hard to maintain, and he believes that he is entitled to
public assistance in building the road directly up to his dwelling instead
of merely to the outer limits of his land?

I know of no law which permits the expenditure of public funds for
private use.

This answer is given in view of the fact that I understand that this
would not be a properly laid out township road and merely would be for
the convenience of the owner of the land who wishes to make the dedi-
cation.

Of course, where a township road is contemplated, it would be proper
for the town board in those circumstances to accept a dedication from the
fee owner for such highway purpose.

ARTHUR CHRISTOFFERSON,
Deputy Attorney General.
October 10, 1939. 442a-21

136

Road building materials taken from highway—Gravel and Sand
County Attorney, Winona County.
You request an opinion on the following proposition:

“A county has taken an easement for the purpose of building a
county aid road upon which right-of-way there is considerable stone.

May the county use the stone from the right-of-way on any other
road in the county, or must it be used for the road upon the right-
of-way secured therefor 7"

We are of the opinion that the stone taken from the right-of-way
must be used as a part of the construction of this particular piece of road
and reasonably close to the portion thereof from which it is taken. The
county might become liable to the land owner for the value thereof if it
is used for any other purpose, or used at some distant place for other
road work. See Town of Glencoe v. Reed, 93 Minn. 518, 101 N. W. 956,
and attorney general’s opinion No. 203, 1926 Report.

M. TEDD EVANS,
Assistant Attorney General.
November 22, 1939. 377a-8a
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137

Telephone lines—Trimming trees so as to enable construction of—M27
§ 7536.

Freeborn County Attorney.

Referring to Section 7536, Mason’s Minnesota Statutes 1927, which au-
thorizes telephone companies and other public service corporations to use
the public roads for the purpose of constructing their lines, you ask whether
or not this section empowers a rural electrification project presumably en-
gaged in constructing a telephone line along a public highway, to trim
and cut trees up to the property line.

In my opinion your inquiry is properly answered in the affirmative,
subject to the qualifications hereinafter set forth.

It seems clear that a rural electrification project is within the purview
of the law cited.

A company acting under this section must exercise due care not to
injure trees growing on the highway or on adjacent property. The rights
of the company must be considered in connection with those of the abutting
land owner. The rights of neither are superior. Each must exercise his
property rights so as not to unnecessarily infringe upon, interfere with,
or impede those of the other. St. Paul Realty Co. v. Tri-State Telephone &
Telegraph Co., 122 Minn. 424, In that case the court said:

“This principle has been applied most frequently to the trimming
of trees, and the decisions are practically unanimous to the effect that
without regard to the question of additional servitude, the trimming
must if practically possible be done in such manner as not to injure
the trees.”

Our court in that case cited with approval Wyant v. Central, 123 Mich.
51. The Michigan court said, among other things:

“The companies may do it (trim trees and cut branches so as to
admit the stringing and operating of wires) being answerable for any
unnecessary, improper or excessive cutting.”

A land owner’s title extends to the center of the street his property
abuts and includes all trees standing or growing thereon, and he can be
deprived of these trees for a public use only by due process of law. Town
of Rost v. O’Connor, 145 Minn. 81.

Section 2609, Mason’s Minnesota Supplement 1938, applies only to the
removal of trees from the right of way of an existing road, and vests town
boards and officers with the necessary authority. You will observe that the
removal of trees under this section is unlawful:

“Unless such trees or hedges or either of them interfere with keep-
ing the surface of the road in good order, or cause the snow to drift
onto or accumulate upon said road in quantities that obstruct travel.”
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This section has nothing whatever to do with the situation you deseribe.

Essentially this situation is one which calls for consideration of the
property owners affected and not for action by any governmental officer
or agency. This is in accordance with our previous ruling. Opinion July
23, 1928,

ROLLIN L. SMITH,
Special Assistant Attorney General.
April 4, 1939. 98a-28

Trunk—Abandoned—Originally established as “Elwell Highway.”

Redwood County Attorney.

You state that Highway No. 71 was originally established as an Elwell
Highway, under which the abutting owners paid one-eighth of the original
cost of construction; the townships through which the same passed, one-
eighth; the county one-fourth, and the state one-half. Thereafter this
highway as it passed through Redwood County between the termini of
Redwood Falls and Sanborn was designated as Trunk Highway No. T1.
Of more recent date in the past year or so when this road was regraded
preparatory to being surfaced, it was slightly rerouted between the points
of Redwood Falls and Sanborn so that a six mile stretch of said road
through Redwood Township was abandoned.

You say that the question now arises on the part of Redwood Township
as to whether or not the abutting owners on this road and also the town-
ship itself may have a vested right in the econtinued maintenance of this
road, either by the state or by Redwood County.

It is the opinion of this office that the abandoned road by the state
incident to the permanent relocation of No. 71 between the above designated
points, puts the road back exactly where it was before its original deter-
mination as a trunk highway. If it was a county road, it then reverts to
the county, and the county has the right to treat it as a county road. If
the county so desires, it can turn it over to the township and it then be-
comes a township road.

If neither the county nor the township desires to maintain the high-
way, it may be abandoned in the manner provided by law. If it is desired
by either one of these governmental subdivisions, or both, to keep the road,
then they should determine among themselves as to the matter of upkeep.

The road having been abandoned as a trunk highway, it is no longer
a trunk highway, and therefore no obligation on the part of the state to
keep and maintain the same.
ARTHUR CHRISTOFFERSON,
Deputy Attorney General.
July 18, 1940. 229k-4
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INDEBTEDNESS

139

Bonds used for hospital not deductible from gross debt—M27 § 1938-3 (C).
M27 § 1938-3 (C).

State Board of Investment.

Relative to application of the Village of Buffalo, Minnesota, for a loan
of $33,000 to equip and construct a hospital, which requests an opinion on the
question as to whether bonds issued for that purpose are deductible from
the gross debt of the municipality, in view of the fact that the village
pledges the net revenue of the proposed hospital for the retirement of the
bond issue.

Under the definition of “gross debt” in Section 1938-3 (C), Mason's
1927 Minnesota Statutes, the proposed bond issue by the Village of Buffalo
would be added to its gross debt. Under the definition of “net debt” in sub-
division D of said section, there appears to be no authority for deducting
from the gross debt the amount of bonds issued for a hospital.

In paragraph 4 of Section 1935, Mason’s 1927 Minnesota Statutes, pro-
vision was made for deducting from the sum of all outstanding municipal
money obligations bonds issued for the purposes therein stated, of which
one was the establishing of a “public convenience from which a revenue is
or may be derived.” Said Section 1935 containing the definition of muniei-
pal “net indebtedness” was enacted in 1905. The later definition of “net
debt” to be found in aforesaid Section 1938-3 (D) was adopted in 1927,
and is a part of the same act (27, C 131) that defined the net debt limit.
(Section 1938-4).

It is my opinion that for the purpose of establishing said statutory
municipal debt limit, it was the intention of the legislature that the 1927
definition of “net debt” should supersede the 1905 definition thereof, and as
under the 1927 provision (Section 1938-3 ‘D’) bonds issued for hospital pur-
poses are not included in items that may be deducted from the gross debt,
such bonds are not legally deductible in determining the net debt of the
Village in question.

J. A. A. BURNQUIST,
Attorney General.
July 18, 1940. 44a-4

140

Bonds ineligible for purchase by state unless (1) will not make entire bonded
indebtedness in excess of 15% of assessed valuation of all taxable prop-
erty; and (2) will not increase municipal net debt beyond limit of assessed
value of all taxable property as fixed by M38 § 1938-4.
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State Board of Investment.

You request an opinion on the question: “Does the limitation of net
indebtedness contained in Section 1938-4, Mason’s Statutes, 1938 Supple-
ment, apply where the loan is obtained from the State?”

The section involved reads as follows:

“No municipality except school distriets shall hereafter incur or
be subject to a net debt beyond 10 per cent of the last assessed valu-
ation as finally equalized of all taxable property therein including
moneys and credits * * *.”

Among the exceptions therein made are municipalities receiving state
aid, in which case the limit is 20 per cent; school districts, in which case
the limit is 20 per cent; and cities of the first class, in which case the limit
is 5 per cent unless the charter provides otherwise.

It is my opinion that a muncipality cannot create a net indebtedness
beyond that fixed by said section whether the debt is incurred to the State by
a vote of the electors or otherwise. '

You refer to opinion 16, 1936 report which held that Section 1938-4,
Mason’s Statutes 1927, was inapplicable where bonds of a village were to
be issued to the State with the approval of the voters of the village.

The opinion referred to was based on the assumption that the bonds
in question were not to be included in computing the amount of net debt
because of the execption in Mason’s Statutes 1927, Section 1938-3, of obliga-
tions “authorized by the electors of any municipality to be issued and sold
to the State of Minnesota.” However, this exception pertains to the suc-
ceeding provisions as to the issuance of bonds which are covered in detail
by Sections 1938-6 to 1938-13, inclusive. It is clear that such obligations
cannot be deducted from the gross debt of a municipality so as to effect
the 10 per cent limit of net debt provided in Section 1938-4 on the sole basis
of being authorized by the electors to be issued and sold to the State,

This is manifest from the fact that under Section 1938-3, the “gross
debt” upon which “net debt” is computed is expressly defined in paragraph
“C” thereof as including the very obligations which are excepted from the
provisions as to the issuance above mentioned.

In defining “net debt” in paragraph “D” of said Section 1938-3, bonds
sold the State are not specifically mentioned as an item that may be de-
ducted from the gross debt. If, however, obligations are issued for the
purposes designated in said paragraph “D,” they may be so deducted as
therein provided.

Insofar as the opinion above mentioned is inconsistent with the views
herein expressed, it is not adhered to for the reasons above stated.

It is therefore suggested that the State Board of Investment in pur-
chasing muncipal bonds of Minnesota should apply two tests:
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(1) Will such bonds make the entire bonded indebtedness in excess of
the constitutional limit of 15 per cent of the assessed valuation of the tax-
able property of the municipality ?

(2) Will such bonds increase the municipal net debt as defined in said
Section 1938-3 beyond the limit of the assessed value of all taxable prop-
erty in the municipality as fixed by said Section 1938-4, Mason's Supplement
19387

If the answer to either question is in the affirmative, the bonds are not
eligible for purchase by the state.

J. A. A. BURNQUIST,
Attorney General.
July 28, 1939. 928a-8

141
“Net debt” defined—M27 §§ 1938-3, 1938-4.
Village Attorney, Westbrook.

The Village of Westbrook, incorporated under the 1885 Village Act,
has an assessed valuation of all taxable property as follows:

Real Estate ........ocooieieeeee e $144,289,00
Personal Property ... 12,004.00
Moneys and Credits ........ooeooeeceveeerceeeeeneeeeeneneen. 131,976.00

(1938)  Total oo §348,269.00

You state that you have outstanding $21,000 in general obligation
water bonds; $27,000 in certificates of indebetedness, issued pursuant to
Section 1824, Mason’s Minnesota Statutes 1927, and $28,200 in bonds issued
for a municipal light plant, pursuant to Section 1860-3 of Mason’s Statutes
1927,

You ask to be advised as to the total amount of general obligation
bonds which the Village of Westbrook may legally issue.

Your Village may issue bonds to the extent of ten per cent of the last
assessed valuation as finally equalized (Mason’s 1927 Statutes, Section
1938-4) which, in this instance, is ten per cent of your total valuation, or
the sum of $34,826.90. From this amount we must deduct al] existing obliga-
tions which go to make up the “net debt” of the Village. In computing
such net debt, the $21,000 in general obligation water bonds is exempt. See
Mason’s Statutes 1927, Section 1938-3 (D), (2); the $27,000 in certificates
of indebtedness, issued pursuant to Section 1824, of Mason’s 1927 Statutes,
is exempt pursuant to the terms of such act. The statute authorizing the
issuance of such certificate of indebtedness provides that, “the amount of
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any such certificates at any time outstanding shall not be included in de-
termining any such municipality’s net indebtedness under the provisions
of any applicable law.” The $28,200 in bonds issued for your municipal light
plant, pursuant to Mason’s Statutes 1927, Section 1860-3, is exempt from
the computation of the net debt. See Mason’s 1927 Statutes, Section
1938-3 (D), (2).

All of the obligations you have enumerated are exempt from the defi-
nition of “net debt.” I assume that there are no unpaid judgments ren-
dered against the municipality and that there are no other obligations out-
standing. On that assumption your Village may issue general obligation
bonds to the extent of ten per cent of its assessed valuation, or in the
sum of $34,826.90.

EDWARD J. DEVITT,
Assistant Attorney General.

QOctober 10, 1939. 476a-3

142

Unlawfully incurred—Authority to borrow money—Liability of city to pay—
Charter construed.

Alexandria City Attorney.

You state that Alexandria operates under a home rule charter. In
1938, the city purchased part of a block of land in the city of Alexandria
to be used as an athletic field. The city park board, created by ordinance,
(there is no charter authority for its existence) borrowed $4,000 from a
local bank, and executed its note in payment thereof, to pay for indebtedness
incurred by the board in developing the athletic field. The council knew
that the park board was borrowing the money, but did not affirmatively
approve the action. There is no question but that the park board and coun-
cil acted in good faith. The money was used for legitimate municipal pur-
poses. On the basis of these facts you ask:

“Is this obligation or contract created by the Park Board, even
though unauthorized or ultra vires, a direct obligation of the City,
and one upon which the Municipality as such is liable therefor ?”

From your city charter, it is apparent that the city is authorized to
borrow money only by issuing bonds after a favorable vote of the electors.
See Section 80. Section 81 authorizes the council to issue its certificates of
indebtedness in anticipation of the collection of taxes already levied. 1
cannot find any other provision authorizing the council to borrow money.
It is evident that neither the park board nor the city couneil is authorized
to borrow money from a bank and execute a promissory note on behalf of
the city. It follows, therefore, that the action of the park board in borrow-
ing the money and executing the note was without legal authority and is
void.
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One who deals with a municipality is bound by the limitations on its
powers and is chargeable with knowledge thereof. If money is loaned to a
municipality, the lender should see to it that the municipality has power
to borrow money and that the borrowing is the act of a body or officer
empowered to act for the municipality. See McQuillin Municipal Corpora-
tions, Section 2334.

However that may be, the question now presented is whether the city
may be held liable for the indebtedness so created. In the case of First
National Bank of Goodhue v. Village of Goodhue, 139 N. W. 599, the court
held that where the Village of Goodhue had received money from a bank
pursuant to a loan obtained for the village by the council president and
village clerk, in which transaction the parties acted in good faith and with-
out purpose to violate or evade the law, and where the money so received
was retained and subsequently devoted to legitimate municipal purposes,
the municipality was liable thereon even though it had failed to submit
the question of borrowing the money to a vote of the electors, as was re-
quired by statute. The court held the transaction to be illegal and void,
but concluded that the municipality should be compelled to do justice and
repay the loan; recovery was allowed on the theory of an implied contract
to pay for that which had been received. Quoting the decision:

“* * * Tn short, the ‘doctrines of assumpsit are applicable to mu-
nicipal corporations as well as to natural persons, and the action may be
maintained on the common counts, and not from any contract entered
into on the subject, but from the general obligation to do justice, which
binds all persons whether natural or artificial.” * * *»

In a later decision, that of Wakely v. County of St. Louis, 240 N. W.
103, the court, in reviewing the decisions pertinent to the point there under
discussion, referred to the case of First National Bank v, Village of Good-
hue, supra, and said:

“k * * The rule as laid down in the cases is that where a mu-
nicipal corporation receives money or property of another under and
pursuant to a contract upon a subject within its corporate powers, and
the contract was made and carried out in good faith and without pur-
pose or intent to violate or evade the law, but is invalid because not
entered into or ratified by the officers of the corporation having power
to contract, or for some other failure to comply with statutory re-
quirements, and money or property so received is retained by the
corporation and devoted to a legitimate corporate purpose, resulting
in benefits to the corporation, the one so furnishing the money or
property may recover in quasi contract, to the extent of the benefits
received by the corporation. * * *” (citing cases).

It would appear that the facts in your case bring it within the rule
expressed in the First National Bank v. Village of Goodhue case. The city
of Alexandria has received the money from the bank and used it. The
transaction was made and carried out in good faith without purpose or
intent to violate or evade the law. The money was devoted to legitimate
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corporate purposes and resulted in definite benefits to the ecity. I am of the
opinion that in the event action were to be brought against the city, the
court would allow recovery, not on the express contract, but on the theory
of an implied contract.
J. A. A. BURNQUIST,
Attorney General.
May 22, 1940, b59a-22

LIBRARIES

143

Appropriations—WPA project to establish—M27 § 673.
Blue Earth County Attorney.

You ask if your county commissioners may lawfully make a donation
toward a pending WPA project to establish libraries in two or three dif-
ferent villages.

The county board has no right to appropriate money from general rev-
enue for library purposes. Under section 673, Mason’s Minnesota Statutes
1927, they can levy a special tax for that purpose, but the levy will be ex-
tended only against property which has not already contributed through
taxation for support of a free public library.

M. TEDD EVANS,
Assistant Attorney General.
August 21, 1939. 125b-18

144

Counties—Contract for service through cities situated in another county.
State Director of Libraries.

You ask whether the county commissioners of Waseca County may
contract for library service for their county through the cities of Owatonna
or Mankato not in their county when there is a small public library located
at Janesville, Waseca County, said city of Janesville being situated at the
northwest part of the county, and not readily accessible or convenient.

We are forced to the conclusion, after considering all the laws which bear
on the subject, that the legislature intended that where there is a public li-
brary in the county, the taxpayers’ money levied for that purpose should be
spent on that public library. The following sections briefly stated may
apply:
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Mason’s Minnesota Statutes of 1927, Section 673, paragraph 3,
states that “If there is a free public library in the county, the board
of county commissioners shall contract with the board of directors
of such library * * *.”

Mason’s Minnesota Statutes of 1927, Section 1591, states that
“any public library board * * * may enter into arrangements * * *
with the authorities of any adjoining county, whereby the inhabitants of
any such county or counties may secure the privileges of using the
library * * *»

Mason’s Minnesota Statutes of 1927, Section 5666, provides that
“any board (library) may contract with the board of county com-
missioners * * * of an adjacent county * * * to loan books of said
library to residents of an (adjacent) county.”

Considering all of the statutes together, it seems clear that the legisla-
ture intended Section 673 should apply in a case like this, also it intended
the word “shall” as used therein to be mandatory. Consequently the county
commissioners must contract within their own county in this regard and
may not do so in a neighboring county.

M. TEDD EVANS,
Assistant Attorney General.
November 10, 1939. 285h

LICENSES

145

Chauffeur—Driver of city fire truck must have—M1940, Sec. 2712-1.
Beltrami County Attorney.
You ask:

“* * * whether city employees engaged as drivers of the city fire
trucks must have chauffeur licenses. * * *”

Answer, yes. The chauffeur’s license law was amended by Laws 1939,
Chapter 426, now contained in Mason’s 1940 Supplement, Section 2712-1.
The law prohibits any person from driving a motor vehicle as a chauffeur
without first being licensed, and the term “chauffeur,” as used in the act,
is defined as meaning and including every employee who in the course of
his employment operates a truck, tractor or truck-tractor belonging to an-
other, upon the public streets or highways. Excepted are drivers of light
trucks used only for the purpose of carrying tools, repairs and light mate-
rials, and trucks registered in the “T” class when operated by members
of the family of the owner.

EDWARD J. DEVITT,
Assistant Attorney General.

November 13, 1940. 63be
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146
Chauffeur’'s—Drive of school bus must have—M40.§ 2712.
Anoka County Attorney.

You inquire:

“Could a pupil, who complies with the regulations of the Depart-
ment of Education, but is under 18 years of age and hence does not
have a chauffeur’s license, transport not more than five pupil passengers
in a private automobile and take pay for the same from the school
distriet?"”

Mason’s Minnesota Statutes of 1927, Section 2712 (Laws 1939, Chapter
426) states:

“No person shall drive a motor vehicle as a chauffeur upon any
public highway in this state unless he be licensed by the secretary
of state * * *.”

The second paragraph of said law states:
“The term chauffeur * * * shall mean and shall include:

1. Every person, including the owner, who operates a motor ve-

hicle while it is in use as a carrier of persons or property for hire.
L * ®
4. Every person who drives a school bus transporting school chil-

dren

It is the opinion of this office that before any person can operate a
school bus, or any motor vehicle, transporting school children for hire,
such person must first secure a chauffeur’s license.

HAYES DANSINGBURG,
Assistant Attorney General.
August 26, 1940. 63be

147

Detectives—Undercover men employed by county—M27 §§ 5880 to 5887; L39,
C305.

Nobles County Attorney.

You ask if a so-called undercover man, employed by the county attor-
ney to obtain evidence of liquor law violations, is required to have a de-
tective license under Sections 5880 to 5887, Mason’s Minnesota Statutes
of 1927, as amended by Chapter 305, Laws 1939, The 1939 amendment does
not change the situation or the law in any way, except it granted full dis-
cretion to the governor to grant or deny such application.
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Webster’s New International Dictionary defines the word “detective”
as “one whose occupation is to detect concealed matters, especially crimes
and criminals.”

An opinion dated April 8, 1926, held that an undercover man, employed
by a sheriff to obtain evidence of liquor violations, did not require a deteec-
tive license. We think the same is true of undercover men employed by
county attorneys, out of their contingent fund. The work does not require
special training or qualifications as a detective, and could be done by any
ordinary citizen.

The foregoing sections of the statute do, however, prohibit any such
person from holding himself out to be a private detective or keeping or
operating a detective agency. Such undercover men should therefore take
due care in holding themselves out or representing the nature of their
work; but the mere investigation or obtaining evidence of liquor violations,
at your request or at the request of the sheriff, does not make them detec-
tives within the terms of the statute first above referred to.

M. TEDD EVANS,
Assistant Attorney General.
August 17, 1939. 876

151

Marriage—Minors—Under age limit—Clerk should refuse to issue license
even though parents give consent—M27 § 8563.

Austin L. Grimes, County Attorney.

You inquire in regard to issuing marriage licenses to minors; in one in-
stance a girl of 14 years of age desires to marry, with the consent of her
parents, and in the second a boy 17 years of age has applied for license.

The statute which controls this situation is Section 8563, Mason’s
Minnesota Statutes 1927, from which we conclude that your clerk of court
should refuse to issue marriage licenses to any female under the age of 15
years, even though she has her parents’ consent; and that the clerk of court
should refuse to issue marriage licenses to any male under the age of 18
years, even though such person has his parents’ consent.

It would further appear that any minister or magistrate who performed
a marriage ceremony for such persons, knowing that they were under the
above age limit, might be found guilty of a gross misdemeanor under Sec-
tion 8578, Mason’s Minnesota Statutes 1927.

Qur legislature by Chapter 407, Laws of 1937, further amended our
marriage laws by adding a provision to Section 8564, Mason’s Minnesota
Supplement 1938, which prohibits any marriage where either party is under
the age of 156 years. It is the law of this state that a marriage of persons
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under age is voidable, but not void (State ex rel. vs. Lowell, 78 Minn. 166,
80 N. W. 877). The provisions of Section 8580, Mason’s Minnesota Statutes
1927, do not apply to persons under age.

M. TEDD EVANS,
Assistant Attorney General.
July 10, 1939. 300a

Note: See Lundstrom v. Mample 205 Minn. 91. See also L39, C243, 285
N. W 83.

LIQUOR

152
Cordials—Composition—Legality—Retail sale—M40 § 3200-28.
Liquor Contrel Commissioner.

You state that a certain manufacturer has put on the market two
products, labeled as cordials. You enclose statements of the formulae sub-
mitted by the manufacturer, also reports of examination and analysis by
the state chemist. From these statements it appears that both of these
products are composed of a mixture of alchohol with other ingredients,
the alcoholic content being approximately 50% by volume.

You inquire whether the sale of these products is prohibited by the
following provisions of Mason’s Minnesota Supplement 1938, Section 3200-28,
as amended by Laws 1939, Chapter 101:

“The retail sale for beverage purposes of ethyl alecohol or neutral
spirits, or substitutes therefor, possessing the taste, aroma, and char-
acteristics generally attributed to ethyl alcohol or neutral spirits, as
such, is hereby prohibited. Nothing in this paragraph shall be construed
to prohibit the manufacture or sale of other products obtained by
the use of ethyl alcohol or neutral spirits as defined in the Standards
of Identity for Distilled Spirits, Article Two (2), Regulations number
five (5), Federal Alcohol Administration.”

The applicable provision of the federal regulations referred to in this
statute is as follows:

“Class 6. Cordials and Liqueurs. (a) Cordials and Liqueurs are
products obtained by mixing or redistilling neutral spirits, brandy, gin,
or other distilled spirits with or over fruits, flowers, plants, or pure
juices therefrom, or other natural flavoring materials, or with extracts
derived from infusions, percolations, or maceration of such materials,
and to which sugar or dextrose or both have been added in an amount
not less than 2% % by weight of the finished product. Synthetic or imi-
tation flavoring materials shall not be included.”
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The question is whether these products are a form of ethyl alcohol or
neutral spirits, or a substitute therefor, in which case their sale at retail
for beverage purposes would be illegal, or whether they are cordials as de-
fined by the federal regulation, in which case their sale would be legal.
This involves questions of fact for your determination.

In order to come within the definition of a cordial under the federal
regulation, for the purposes of the Minnesota statute, a product must meet
three requirements: (1) It must be compounded in the manner prescribed by
the regulation; (2) It must be flavored with natural flavoring materials;
(3) It must contain at least 2'%% of sugar or dextrose by weight.

Upon examining the reports submitted with your letter, it appears that
the determination of the character of the products under investigation turns
principally upon their flavor. Apparently it is conceded that as to method of
compounding and sugar content they comply with the regulation.

However, as to flavor, the state chemist’s report states that these
products possess a definite alcoholic taste, that their flavor is faint, and that
they possess the characteristics of beverage alcohol, not those common to
cordials. On the other hand, the manufacturer’'s formula states that the
products contain natural flavoring materials. Nothing is said as to the
nature, strength, or amount of such materials. The federal regulation pre-
seribes no standard therefor. However, it must be assumed that in order
to be rated as a cordial under the regulation, a product must have sufficient
flavor to distinguish it from ethyl aleohol or neutral spirits. This is not
to say that the flavor must be so strong as to overcome completely the
aleoholie taste or aroma of the basic ingredients. The added flavor must, how-
ever, be something more than a faint trace which might be used merely for
the purpose of evading the law.

Our advice is that in any such case you make or cause to be made
such investigation as you deem necessary in order to satisfy yourself as to
the composition and character of the product in question, and thereupon
determine whether or not, in your opinion, it complies with the law.

The papers which you submitted are returned herewith.

CHESTER S. WILSON,
Deputy Attorney General.
June 15, 1939. 218

153

Licenses—Cities—Private census and its effect on classification—M, S. 38
§§ 3200-25, M27 1265, 10933.

Liquor Control Commissioner.

You refer to an opinion of this office dated January 30, 1934, ask-
ing for a clarification on computing population of cities or villages for the
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purpose of determining the number of liquor licenses which may be issued
pursuant to Section 3200-25, Mason’s 1938 Minnesota Supplement. You
specifically inquire as to the effect of a private census taken at Forest
Lake, Minnesota, in December, 1938, and its effect on the classification of
such village for liquor license purposes.

The law does not, and should not, recognize a private census. In the
past, all legislation passed on population referred to the last official state
or federal census. This is still the rule in determining the population of all
villages for purposes of issuing liquor licenses.

In the case of cities, as classified by Section 1265, Mason’s Minnesota
Statutes of 1927, they are given the right by Section 1266 to add 5 per cent
to their last official census.

In all other cases, the population would be determined as defined by
Section 10933, subsection 12:

“The word ‘population,” and the word ‘inhabitants,’ * * * shall mean
that shown by the last preceding census, state or United States, unless
otherwise expressly provided.”

M. TEDD EVANS,
Assistant Attorney General.
February 6, 1940. 218g-1

154

License—Clubs—May not be licensed outside of corporate limits of any
city, village or borough—M40 § 3200-25.

Dakota County Attorney.
You inquire:

“Can a bonafide club which has been such for at least 20 years
and which is located outside of the corporate limits of any city or vil-
lage in Dakota County obtain a license from the County Board of Com-
missioners to sell intoxicating liquors either “off-sale” or “on-sale?”
Chapter 154, Laws 1939 (Mason’s Minnesota Statutes 1927 § 3200-25)

provides in part:

“All ‘On sale’ licenses shall be granted and the annual license fee
therefor fixed by the respective local governing bodies of the various
political subdivisions of the state, and such governing bodies shall
have the right to revoke licenses issued by them, for cause.”

Following this provision, the statute then imposes the limitations as
to the number of licenses that may be issued in cities of the first and see-
ond class, then provides as follows:
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“Provided, however, that ‘On sale’ licenses may be issued, except
in cities of the first class, in addition to the limitations as herein pro-
vided, to bona fide clubs in existence for 20 years which are duly in-
corporated and which licenses shall be for the sale of intoxicating
liquors to members only for a license fee of $100.00.”

Then follows provisions regulating the number of “On sale” licenses
which may be issued in any third and fourth class cities, boroughs and vil-
lages which are followed by certain modification of the above limitations
classified on the basis of cities in counties having various populations and
congressional townships. The statute then provides:

“*‘On sale’ licenses may be issued for the sale of intoxicating liquor
in hotels, clubs and restaurants in cities of the first, second and third
class and villages of over 10,000 inhabitants. Such licenses may be is-
sued in cities of the fourth class, and other villages and boroughs for
such sale of intoxicating liquor in hotels, clubs, and/or exclusive liquor
stores, which exclusive liquor stores the governing body of such mu-
nicipalities may establish or permit to be established for dispensation
of liquor either ‘On sale’ or ‘Off sale,’” or both.”

After providing for limitations as to the number of ‘Off sale’ licenses
which may be granted in cities of the first class, the statute continues:

“In all other cities, villages and burroughs, the number of ‘Off sale’
licenses to be issued therein shall be determined by the local govern-
ing body. In all cities, villages and boroughs other than cities of the
first class “Off sale” licenses shall be issued only to proprietors of drug
stores and exclusive liquor stores.”

While it is true that one provision of this chapter as quoted above pro-
vides that licenses shall be issued by the local governing bodies of the vari-
ous political subdivisions of the state, it must be noted that this provision
is followed by specific regulations concerning the issuance of licenses, which
regulations appear to be limited to the governing bodies of incorporated
cities, villages or boroughs. It is, therefore, our opinion that the broad
introductory provision is qualified and restricted by the following provi-
sions and that intoxicating liquor licenses may not be issued to any appli-
cant whose place of business is without the corporate limits of any city,
village or borough.

KENT C. van den BERG,
Special Assistant Attorney General.
June 15, 1939. 218g-16

155

License—Revocation—Upon conviction—Authority of city council—Revoca-
tion mandatory where violation wilful—Effect of conviction of licensee—
Liability of licensee for acts of employees—M40 §§ 3200-25, 3200-27,
3200-33.
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City Attorney, Mankato.

You ask the opinion of this office as to the powers and duties of the
city council with respect to revocation of a liquor license where a licensee
has been convicted of a criminal violation of the liquor act.

Section 3200-27, Mason’s 1940 Minnesota Supplement, provides that a
license may be revoked for violation of any of the provisions of the act,
and “an off sale license may be revoked by the governing body of the mu-
nicipality after hearing, or revoked by the Liquor Control Commissioner
after hearing.” Section 3200-25, Mason’s 1940 Minnesota Supplement, in
part reads:

“All on sale licenses shall be granted and the annual license fee
therefor fixed by the respective local governing bodies of the various
political subdivisions of the state, and such governing body shall have
the right to revoke licenses issued by them, for cause.”

Section 8200-33, Mason’s 1940 Minnesota Supplement, paragraph (b),
provides, “when any licensee shall wilfully violate the provisions of this act,
his license shall be immediately revoked and his bond forfeited * * *.”

All these provisions must be read and construed together.

This office has previously ruled that in order to protect the rights of the
licensee and to be safe on the question of due process of law, a hearing
should be held in every case, and the licensee should be given at least eight
days’ notice, in writing, of the charges against him, and the time and place
of hearing thereon. Eight days is the usual minimum period of notice
for court hearings, and the same time is considered sufficient in liquor
license cases. More time may be allowed in a particular case, if the cir-
cumstances require.

It is clear that the law intended to recognize differences in the condi-
tions under which a license is subject to revocation. If a wilful violation is
found, revocation is mandatory, under Section 3200-33; otherwise revocation
is discretionary.

It is not essential that there should be a previous eriminal conviction
in order to warrant revocation. The authorized officer or body, under Sec-
tion 3200-25 or 3200-27, may revoke a license, upon determining after a
hearing, that sufficient grounds exist, even though there has been no eriminal
conviction. And if in addition it was determined upon a hearing that there
had been a wilful violation of the law, it would be the positive duty of the
authorized officer or body to revoke the license.

In our opinion the term ‘“wilful” for the purposes of such cases merely
implies that the act constituting the violation of law was done by the licensee
knowingly or designedly or intentionally, or that it was done by some other
person with his knowledge and with his acquiescence or approval.

Dunnell’s Digest, Section 2410.
State v. Lehman, 131 Minn. 427, 1556 N. W. 399.
State v. Damuth, 135 Minn. 76, 160 N. W. 196.
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It is not necessary that the licensee should entertain any specific crim-
inal intent in committing the prohibited act, or even that he should have
known that it was unlawful, in order to render the act wilful and subject
the license to mandatory revocation. All that is required is that the licensee
knew what he was doing, or, if the act was done by some other person,
that he knew of it and either consented to or acquiesced in it. All persons
are presumed to know the law. As pointed out in the cases above cited,
specific criminal intent is not an essential element of violation of the liquor
laws.

It has been held that the proprietor of a licensed tavern or saloon is
criminally liable for the acts of his employees, even though committed
without his knowledge or consent, since he is responsible under the law for
the conduct of his place of business.

State v. Lundgren, 124 Minn. 162, 144 N. W. 752,
State v. Sobelman, 199 Minn. 232, 271 N. W. 484.
State v. Holm, 201 Minn. 53, 2756 N. W. 401.
Attorney General’s Opinion, June 2, 1939.

However, we do not think that the rules laid down in those cases are
applicable upon the question whether or not revocation of a license is manda-
tory. The term “wilful” was not expressly used in defining the offenses in-
volved in the cases cited. In the provision here in question the term *“wil-
ful” is used for the express purpose of distinguishing between cases where
revocation is discretionary and those where it is mandatory. It clearly im-
ports actual knowledge on the part of the licensee in order to make revoca-
tion mandatory. Hence, in our opinion, even though a licensee may be held
ceriminally liable for the act of an employee committed without his knowl-
edge or consent, revocation of his license would not be mandatory in case
of a violation by an employee unless the licensee himself had knowledge
of the act and consented to or acquiesced in it.

However, the authorized body or officer would have discretionary power
to revoke a license in case of a violation by an employee, even though it was
committed without the knowledge or consent of the licensee.

The question remains as to the effect of a criminal conviction of the
licensee with respect to revocation of his license. This is the particular
question with which your city council is now confronted.

In our opinion, if a licensee was convicted of a violation of the law for
his own personal act, the violation would be wilful, by legal presumption,
and revocation would be mandatory. In such a case, although a hearing
should be granted, it should be confined merely to identifying the licensee
and ascertaining the fact and nature of his conviction. A certified copy of
the conviction, with evidence showing that the licensee personally com-
mitted the act, would be all that was required. The council would have no
authority to go further and review the merits of the case.

However, if the conviction was for a violation by an employee, the
council should proceed to determine whether it was committed with the
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knowledge, consent, or acquiescence of the licensee. If so, it must be deemed
wilful, and revocation would be mandatory. Otherwise revocation would
be discretionary with the council. However, a violation committed by an
employee in the presence of his employer would be presumed to have been
done with the latter’s consent, and hence to have been wilful on the part of
the employer, even though not expressly authorized.

In our opinion a conviction under a city ordinance would have the same
effect in such a case as a conviction under the statute,

Conviction of a licensee would be stayed by a motion for a new trial
or by a timely appeal. In such case the city council would be justified in
delaying action or hearing upon the matter of revocation until final dis-
position of the eriminal proceeding.

J. A. A, BURNQUIST,
Attorney General.
April 8, 1940. 218g-14

156

Licenses—Transfer—Intoxicating and non-intoxicating—Refund of fee—
M40 §§ 3200-26, 3200-3b.

Duluth City Attorney.

You ask:

1. Whether or not a non-intoxicating malt liquor license may be trans-
ferred by the city council from one licensee to another. This office has pre-
viously held that non-intoxicating malt liquor licenses are not transferable.

2, Whether or not an intoxicating liquor license may be transferred
by the city council from one licensee to another. Section 3200-25, Mason’s
1940 Minnesota Supplement, provides that all licenses for retail “off sale”
liquor shall be granted by the local governing body subject to the control
of the Liquor Commissioner and shall not become effective until so approved.
Hence, it follows that any “off-sale” liquor license may be transferred by
the governing body subject to the approval of the Liquor Control Commis-
sioner and such transfer shall not become effective until so approved by
him,

In regard to the transfer of an “on-sale” liquor license, the matter
rests within the discretion of the governing body which has authority to
make the transfer, excluding, however, the exceptions contained in Section
3200-35, Mason's 1940 Minnesota Supplement, which, we are informed, do
not apply to your city, which exceptions increase the number of licenses to
be issued in certain counties subject to approval of the Liquor Control Com-
missioner.
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3. Whether or not a refund of non-intoxicating malt liquor or intoxi-
cating liquor license fees may be made to a licensee. This office has previ-
ously rendered opinions to the effect that such refunds cannot be made,
which opinions you called to our attention. These opinions are in conformity
with the laws of this state as set forth in Minneapolis Brewing Company
v. Bagley, 142 Minn. 16.

4. Whether or not a municipality may provide by ordinance for the
transfer of ‘an intoxicating liquor license. This is answered by paragraph
three of this letter.

5. Whether or not a municipality may by ordinance provide for a re-
fund of part of the license fee in the event that a licensee should wish
to surrender his license at any time prior to the expiration of said license
period. This is answered in the negative.

HAYES DANSINGBURG,
Assistant Attorney General.
July 6, 1940. 217b-6

157

Licenses—Transfer—Liquor store—Refund of unearned portion—M40
§ 3200-25.

City Attorney, Owatonna.

You state:

“The owner of an exclusive liquor store here has an opportunity to
sell his business. He has a‘license issued to him which expires June
30th, 1941, both on and off sale. Owatonna has an ordinance which,
among other. things, provides as follows:

“Section 12. Not Transferable. No license issued under this
ordinance shall be transferred by the licensee to any other person.

“The council expects to revoke the license issued to the seller and
issue a new license to the buyer for the un-expired term. The question
now is as to the license fee. In view of the fact that a license fee has
already been paid can the City Council, if they want to, grant a license
for the unexpired term, for nothing ?” .

On November 19, 1938, this office held that a city could not make a re-
fund for the unearned portion of a liquor license. Mason’s 1940 Minnesota
Supplement, Section 3200-25, permits transfers of intoxicating liquor licenses
with the consent of the issuing authority, if the transferee files a new
bond. However, since your ordinance prohibits the transfer of a license,
your council would hardly be in a position to authorize or consent to such
a transfer. In this instance, the ordinance is not so inconsistent with the
express terms of the statute that it would be superseded thereby.
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We are of the opinion that the city council can hardly issue a free
license for the remainder of the year because that would be inconsistent with
the state law and with the ordinance, However, the statute does authorize
a license on pro rata basis, for a shorter period than one year, when it is
done for the purpose of making the expiration date of all liquor licenses
uniform. The last sentence of Section 3200-25, Mason's 1940 Minnesota Sup-
plement, reads:

“Where such license shall be issued for less than one year, a fee
may be a pro rata share of the annual license fee.”

M. TEDD EVANS,
Assistant Attorney General.
September 13, 1940. ' 218g-10

158

LIQUOR

Liquor stores—Establishment—Result of election—L39, C395—M40 § 3200-30.
Henning Village Attorney.

You state that the village of Henning, pursuant to Chapter 395, Laws
of 1939, voted on the question of establishing a municipal liquor store; that
separate ballots were used with the following result: for municipal liquor
store 189, against municipal liquor store 187, blank ballots 5.

You ask us if the village may establish a municipal liquor store within
the terms of said chapter.

The material portion of said chapter relating to the result of the elec-
tion reads as follows:

“* * * If a majority of all the ballots cast at such election upon
the question of establishing a municipally-owned exclusive liquor store
shall be ‘for municipal liquor store’, the council may * * * establish
such a store and sell intoxicating liquor therein in the same manner as
in other counties of the state; * * *.”

There is a conflict among the cases as to whether blank ballots should
be counted in determining the total vote cast. By the greater weight of
American authority, blank and illegal votes must be rejected in determining
the total vote cast on any question. Am. Jur.,, page 342, note in 45 L. R. A.
(N. S.) page 714, note in L. R. A. 1915 C, page 714 at 718.

Minnesota for many years followed the minority: Taylor v. Taylor,
10 M 81 (107); Dayton v. St. Paul, 22 M. 400; Smith v. Renville County, 64
M. 16; State v. Hugo, 84 Minn. 81; Hopkins v. Duluth, 81 M. 189 (contra
and distinction noted); State v. Osakis, 112 M. 365; McLaughlin v. Rush
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City, 122 M. 428; Lodben v. Warren, 118 M. 371; Anderson v. LeSeuer, 127
M. 318; and Eikmeir v. Steffen, 131 Minn. 287.

While some of the Minnesota cases are hard to reconcile, there is a
strong tendency to get away from the rule announced in the case in 131
Minnesota. “Spoiled ballots must be ineluded in determining the total vote
cast at the election” and the last sentence of the majority opinion reads:
“Whether the rule stated in the Rush City case should be limited so as to
exclude ballots wholly blank is left for consideration when that question shall
be directly involved.”

In Doepke v. King, 132 M. 291, the court said, “the contestee must
have a majority of all votes cast, blank and unintelligible votes included,
and the court properly excluded from the total, votes cast in violation of
law, ete.”

Then in later Minnesota cases the court has been inclined to lean toward
the two dissenting opinions in Eikmeir v. Steffen, and in a Minneapolis char-
ter election held that blank ballots did not count in determining the total
votes cast. Godward v. City of Minneapolis, 190 Minn. 54, 250 N. W. 719.
The older Minnesota cases can only be distinguished on the theory stated in
some of the opinions, that extraordinarily strict rules apply in county seat
removal and in county option cases.

We are therefore inclined to the opinion that blank ballots cannot be
counted as votes cast on such question. Therefore, it would appear that
a majority of the votes cast were “for municipal liquor store.” Therefore,
the village council may establish a munieipal liquor store with any funds on
hand in their general revenue fund, and should for that purpose adopt an
ordinance to establish and regulate the same.

M. TEDD EVANS,
Assistant Attorney General.
December 16, 1939. 218g-13

159

Liquor Stores—Evidence of population for purpose of number controlled
by Section 9892, Mason’s Minnesota Statutes—M27 § 9892, L39, C154.

Keewatin Village Attorney.
You inquire:

“The Village of Keewatin, Minnesota, according to the last Federal
census had a population of 2,134 and pursuant to Seection 3200-25, 1938
Supplement of Mason’s Minnesota Statutes for 1927 as amended by
Chapter 154 of the Laws of 1939, has three (3) exclusive liquor stores
operating within its corporate limits. At the present time, it is the gen-
eral consensus of opinion that the Village has a population in excess
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of 2500 and, therefore, the Council desires your opinion on whether
or not there is any possibility for the licensing of one or more addi-
tional liquor stores.”

There appears to be no provision in the liquor control act or in Chapter
164 of the 1939 Session Laws which provides for proof of population for
the purposes of the limitations contained within the act.

I refer you to Section 9892, Mason’s Minnesota 1927 Statutes, which
provides:

“That the governor of the state of Minnesota shall obtain from the
director of the federal census, such certified copies thereof as will show
the population of the several political divisions of this state, which said
certified copies shall be filed in the office of the secretary of state, and
thereafter the several political divisions of the state for all purposes,
unless otherwise provided, shall be deemed to have the population
thereby disclosed. Copies thereof, duly certified to by the secretary of
state, shall be prima facie evidence of the facts therein disclosed in all
the courts of this state.

It is my opinion that the population as shown by the certified copies
filed with the secretary of state under Section 9892 will control in determining
the number of liquor stores that may be permitted in the village of Kee-
watin.

KENT C. van den BERG,
Special Assistant Attorney General.
May 17, 1939. 218g-13

160

Liquor Stores—Funds—Right to.contribute to public activities.
City Attorney, Luverne.

I have to say the funds of a municipal liquor store belong to the city.
A city has no authority to make contributions out of its funds to local civic
bodies.

We have held that contributions may not be made to the Red Cross
or to any private charity. In this connection see 44 C. J., Section 4030. Also
Hitcheock v. St. Louis, 49 Mo. 484, holding that a city cannot give its funds
to charity or educational institutions within the city but not under its con-
trol.

It follows that your questions 1 and 2 are answered in the negative.
The liquor store may not become a member in the local civic and commerce
association. Neither may it contribute to a fund to be used in attracting
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conventions to the city. Advertising is merely an incidental feature to
such contribution.

However, the store may expend money for advertising in local papers,
including directories and other advertising media.

ROLLIN L. SMITH,
Special Assistant Attorney General.
April 20, 1940. 218e

161
Liquor Stores—Ordinances—Opaque windows—Ma38 § 3200-28.
City Attorney, International Falls.

You ask if your ecity may pass an ordinance requiring windows of liquor
stores to be opaque to a height of four feet from the sidewalk so that chil-
dren cannot look into the place of business.

The motives for such an ordinance are commendable, but because of
the provision in Section 3200-28, Mason’s 1938 Minnesota Supplement, pro-
hibiting opaque windows on on-sale stores, such an ordinance would not be
valid. Cities and villages may make ordinances and regulations as long as
they are not inconsistent with the state law.

Possibly your ordinance would avoid the inconsistency with what would
be a technical violation of this statute by requiring a curtain or screen to
the height of four feet from the sidewalk. This office has heretofore ruled
that the provision of the act above referred to that sale shall be within
full view of the public, refers only to the public inside of the premises so
there will be no conflict with this provision.

M. TEDD EVANS,

Assistant Attorney General.
June 22, 1939. 218e

162
Non-intoxicating malt—Hours—Off-sale—L39, C402.
Hubbard County Attorney.

You ask as to the effect of Chapter 402, Laws of 1939, regulating clos-
ing hours for sale of non-intoxicating malt liquors.

The scope of the act is limited by its title to on-sale of non-intoxicating
malt liquors. We therefore are of the opinion that this chapter does not
affect the closing hours as to off-sale non-intoxicating malt liquors.

M. TEDD EVANS,

Assistant Attorney General.
May 8, 1939. 218j-a
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Non-intoxicating Malt—*“On Sale”—Hours—Regulation of —L39, C402.
Ramsey County Attorney.
You inquire:

“The Sheriff of Ramsey County desires your opinion concerning
the effect of Chapter 402 of the Laws of 1939 and desires to know:
First, whether the effect of this Act is to establish closing hours, that
is, the hours for the closing of establishments which sell non-intoxicat-
ing liquors. Second, whether off-sale establishments are effected by
this law, and third, if this law does effect on-sale and off-sale licensees,
does it prevent them from transacting in the same establishments other
lawful business during the prohibited hours.”

It is my opinion that the prohibition pertains to the sale of non-intoxi-
cating malt liquors within the specified hours and does not prohibit the
licensee from conducting other lawful business in his establishment during
the hours specified. Though the title is possibly broad enough to sustain
a regulation requiring the closing of an establishment, the body of the act
contains no such restriction. The title may be broader than the body of
the act without ipso facto invalidating the act. State v. Droppo, 126
Minn. 68.

It is my opinion that the law pertains to the “on sale” distribution of
non-intoxicating malt liquors only. The words of limitation in the body
of the act are broad enough to include both “on sale” and “off sale.” How-
ever, this is broader than the scope of the act as defined in its title and
consequently the body of the act will be restricted in scope by the definition
contained within the title, which pertains to “on sale” only. Consequently,
it is my opinion that this act does not pertain to “off sale” distribution.

KENT C. van den BERG,
Special Assistant Attorney General.
May 8, 1939. 218g-6

164
Sale—Minors—Students—M27 § 3238-4, M38 §§ 3200-7, 3200-9.
Nicollet County Attorney.

You ask whether the crime of selling intoxicating liquor to a minor is
a misdemeanor by reason of Chapter 248, Laws of 1939, or a gross mis-
demeanor.

This offense is covered by an old statute which has been on our books
sinee 1911, and which is Section 3238-4, Mason’s Minnesota Statutes of 1927,
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making such offense a gross misdemeanor, and which section has not been
amended or changed by any of the 1939 acts.

The sale of non-intoxicating malt liquor to a minor is a misdemeanor
under Section 3200-7 and 3200-9, 1938 Supplement to Mason’s Minnesota
Statutes of 1927.

M. TEDD EVANS,
Assistant Attorney General.

July 10, 1939. 218j-12

165

Sale—Sunday—Whether a holder of an *“on sale” license may sell 3.2 by the
bottle on Sunday morning—M38 § 3200-6, L39, C402,

Monticello Village Attorney.
You inquire:

“Does this law (Chapter 402, Laws 1939) permit the sale of malt
liquors between the hours of 2 A. M. and 12 M. on Sunday, if so, by the
bottle in an on sale non-intoxicating liquor store?”

In my opinion, a person having an “on sale” non-intoxicating malt liquor
license may not sell beer by the bottle between the hours of 2 A, M. and
noon on Sunday under Chapter 402, Laws 1939. Section 3200-6, Mason’s
1938 Supplement to Minnesota 1927 statutes in my opinion provides in legal
effect that an “on sale” license does not permit “off sale” transactions of
non-intoxicating malt liquor.

KENT C. van den BERG,
Special Assistant Attorney General.

May 20, 1939. 218j-8

166

Sales—Violations—Penalties—Ordinances—Conflicting Statutes—L39, CC
101, 248, 429.

City Attorney, St. Paul.

In construing conflicting portions of these statutes we try to carry out
the intent of the legislature, and the rule laid down in State v. Schimel-
pfenig, 192 Minn. 55:

“Where two inconsistent statutes are enacted at the same session
of the legislature, the first must give way to the last as the latest
expression of the lawmaking power.”



214 MUNICIPALITIES

This rule applies, however, only to the inconsistent portions of the
acts and not to entire chapters or portions omitted in the later enactments.
This rule is followed in Gerdts v. Gerdts, 196 Minn. 599.

As to your first inquiry in regard to Chapter 101, Laws of 1939, which
goes into effect June 1, 1939, we are of the opinion that this chapter will
be in full effect after June 1, 1939, except as to portions which are incon-
sistent with later enactments of this same session as found in Chapters
248 and 429. The effective date of the statute is not controlling or material
in determining the effect of later legislation. The time of enactment is the
controlling fact in determining which statutes are superseded.

You next ask what the penalty is at present for the sale of intoxi-
cating liquor without a license. It is a gross misdemeanor under Chapter
248, and there will be no change in penalty on June 1 because Chapter 248
supersedes Chapter 101 as to inconsistent parts.

You next ask if the holder of a liquor license, who sells at a prohibited
time is to be treated as selling without a license and punished under Chapter
248, Section 1, paragraph (f); or to be charged with a gross misdemeanor
under paragraph (e) of the same. We think a statutory prosecution for
selling after hours should be under Section (f) and that this section of
Chapter 248 fixes the penalty for violations of Chapter 429 relating to clos-
ing hours.

You next ask if this same offense, selling after hours, will be a gross
misdemeanor if committed after June 1, 1939. We think we have already
answered this that there will be no change made by the effective date, June
1, 1939.

You next ask what proper penalty there is at the present time for the
sale of liquor without a proper stamp thereon. It is a misdemeanor under
Section 3200-70; but will become a gross misdemeanor on June 1, 1939,
the effective date of Chapter 101.

You next ask if there is any penalty at present for the sale of ethyl
aleohol as a beverage. There is none at present but it will be a gross mis-
demeanor on and after June 2, 1939, under Chapter 101.

You next inquire as to the city ordinances relating to closing hours,
Chapter 429 does not alter or change any city ordinances, and municipalities
now as heretofore have the right to regulate by ordinance shorter hours;
that is this statute is permissive and affords authority to the city council
to extend their hours to the ones mentioned in the statute, if they want to,
by amendment of their respective ordinances. This will not be changed
any on June 1.

The council has authority to pass regulatory ordinances not inconsistent
with the statute and make the violations of the same misdemeanors.

M. TEDD EVANS,
Attorney Attorney General,
May 12, 1939. 218e
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167

Sale—Without license in dry territory—Criminal Matters: Cases Misde-
meanors—M38 § 3200-51.

Lac Qui Parle County Attorney.

You enclose copy of a complaint, which charges the offense of selling
liquor without a license in dry territory under Section 3200-51, Mason's
1938 Supplement, which remains unamended as to penalty, and the penalty
for which is therefore that of a misdemeanor, but requires punishment of
both fine and jail sentence.

Former opinions of this office dated November 22, 1935, and opinion No.
300, 1936 report, dated April 27, 1936, are overruled and reversed as far as
they imply that this section is exclusive; and we now hold that a party can
be prosecuted in dry counties for selling without a license under Section
3200-25, Mason’s 1938 Supplement, which by amendments in Chapters 101
and 248, Laws of 1939, is a gross misdemeanor.

Defendant by the same act may be guilty of violating several differ-
ent statutes, and the prosecutor may choose the statute under which he
intends to prosecute, even though in most instances a conviction under one
would bar the further prosecution under a different statute for the same act.

The opinion of April 16, 1937, you refer to, is correct in its holding
that since Section 3200-51 provides a punishment of both fine and jail sen-
tence, the penalty exceeds the jurisdiction of the justice court, and that the
defendant should therefore be bound over to district court. Therefore, as
your municipal court before which this case is pending has only jurisdie-
tion in criminal cases limited to the jurisdiction of a justice court, you are
in the same position; and the defendant on the proposed complaint could
be bound over to district court.

M. TEDD EVANS,
Assistant Attorney General.
August 7, 1939. 218f

LOCAL IMPROVEMENTS

168

Sewers—Lift station—Lateral sewers—Cost of construction—Method of
payment—By village or by special assessment—M27 §§ 1918-15, et seq.,
1880, et seq.

President, Village Council, Winnebago.

You state that there are about twenty houses on the edge of Winnebago
which have no access to the main sanitary sewer. You state in order to
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give these houses such access it will be necessary to construct a new sani-
tary sewer and a lift station. You ask whether, under Mason’s Minnesota
Statutes of 1927, Section 1819-23, the village could pay for the entire sewer
and lift station; whether it is possible to continue pursuant to Sections 1880,
et seq., Mason’s Minnesota Statutes of 1927; and whether it is necessary
to designate an official newspaper for published notices.

This office, in an opinion dated August 27, 1937, has ruled that under
Sections 1880, et seq., above referred to, a village council would not be
authorized to pay part of the expenses of laying or constructing a lateral
sewer,

It is our opinion, therefore, that it is not possible to continue your pro-
ceedings under Sections 1880, et seq., and at the same time have a village
pay part of the cost of the sewer and the cost of the lift station.

We are enclosing a copy of the opinion of August 27, 1937. In this con-
nection we would like to call your attention to Section 1918-71, Mason’s
1938 Minnesota Supplement, which might have some bearing on your prob-
lem.

With respect to proceedings under Sections 1918-15, et seq., it is our
opinion that the village may pay for the entire cost of the sewer, together
with the lift station. Section 1918-15 indicates that the act should receive
a broad construction. Section 1918-23 provides that:

“The municipality also may * * * pay the cost of any such im-
provement applicable to intersecting streets and * * * may also pay such
portion of the cost of such improvements between street intersections
* * * ag the council may determine.”

It further provides that:

“The cost of outlets and disposal plants for a sewer * * * may be
paid by the municipality or may be assessed against other property
found benefited thereby.”

This language taken in conjunction with the definitions set forth in
Section 1918-15, in our opinion is broad enough to include a lift station.

Under Section 1918-18, Mason’s Minnesota Statutes of 1927, it will not
be necessary for you to designate an official newspaper. That Section pro-
vides in part, “The notice shall be published in a newspaper published in
the municipality once in each week for at least two successive weeks, and
the last publication shall be at least seven days prior to the date set for
the hearing.” The only limitation, you will observe, is that the newspaper
be published in the municipality once in each week.

You ask whether the present condition of the sewer system with respect
to the twenty houses at the edge of Winnebago will create any liability on
the part of the village on the grounds that a nuisance is being created. In
Hughes v. Village of Nashwauk (1929) 177 Minn. 547, 225 N. W. 898, the
court held a municipal corporation liable for the casting of sewage upon
the property of the plaintiff. It appears in that case that the village owned
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and controlled the sewage system in question. We gather from your letter
that this is not the situation with respect to the sewer for the twenty
houses. Consequently, it is our opinion that on the facts stated in your
letter there is no liability on the part of the village.

This conclusion, that the village is free from liability, is not entirely
free from doubt. Cases supporting our opinion may be found in the notes
to Section 1910 of the title Municipal Corporations in 43 Corpus Juris at
page 1152, which reads in part as follows:

“Creation of nuisance. A nuisance, such as the pollution of a
stream, created by third persons without the authority or permission
of the municipality will not render the municipality liable, in the
absence of notice and failure to abate. So a municpality is not liable
for damages caused by sewage discharged from one of its street cul-
verts into a ditch on plaintiff’s premises, where it does not appear that
the village ever gave permission or knew that the sewage flowed in the
culvert, which was constructed merely for surface water, and such
flowage was wrongfully caused by a third person. But the municipality
is liable where sewage is turned into a sewer or culvert with its au-
thority and permission. Likewise, where a sewer constructed by the
municipality and under its control becomes a nuisance because land-
owners abuse the privilege given them of connecting their premises
with the sewer, the municipality is liable.”

On the other hand, the principles stated in Section 1908 and in Section
1734 of the same authority, indicate that the question is a close one.

W. W. WATSON,
Special Assistant Attorney General.
January 20, 1940. 387g-5

169

Sidewalks—Curb—Assessment—A gainst Court House property—Minn. Cons.
Art. IX § 1—M27 §§ 1975, 1205, 1815.

Pine County Attorney.

You enclose a copy of a bill which was filed with your county auditor
for work done under a WPA project of the Village of Pine City. The work
consisted in the rebuilding of a sidewalk and building a curb on property
owned by the county, upon which the Court House is located. You inquire
whether or not your county is liable for the payment of these improvements
as stated. Your letter does not state under what authority the village coun-
cil acted in doing this work.

Article IX, Section 1 of the Constitution of Minnesota provides:

“Taxes shall be uniform upon the same class of subjects, and shall
be levied and collected for public purposes, but public burying grounds,
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public school houses, * * * and public property used exclusively for
any public purpose, shall be exempt from taxation * * *”

Section 1975, Mason’s Minnesota Statutes for 1927, as amended, pro-
vides as follows:

“All property described in this section to the extent herein limited
shall be exempt from taxation, to wit: (7) All public property exelu-
sively used for any public purpose.”

As a general rule assessment laws apply to private and not to publie
property, and though such laws are general in terms they do not apply to
public property unless the intent to so apply them affirmatively appears.

Washburn M. O. Asylum v. State 73 Minn. 343.
State v. Macalester College 87 Minn. 165.
State v. Board of Education 133 Minn. 386.

The case last cited seems to be the authority in this state today. The
question then is did the law under which the council had this work done
by its terms apply to county property such as a court house block.

Section 1205, Mason’s 1927 Statutes, provides as follows:

“The council of any village may cause any street * * *; and, without
any petition, it may order any sidewalk curb, sewer or gutter previously
built to be put in repair, or rebuilt when necessary, * * * The cost
of such improvement or sprinkling, or any part thereof not less than
half, may be assessed and levied, by resolution of the council upon the
lots or parcels of ground fronting on the street, part of the street or
side thereof, so improved or sprinkled, and most benefited thereby.”

If the village council acted under this section of the law it is our
opinion that the county is not liable for the improvements so made. There
is nothing in this section or the following section indicating an intention
to subject this property to the payment of assessments for local improve-
ments.

Further, we are unable to see how collection of any assessment for
this work could be made. See Mason's 1927 Statutes, 1207.

If the council acted under the authority of Section 1815, Mason’s 1927
Statutes as amended, it would follow that the county would be liable for the
expense of the curb, as Section 1822 of Mason’s 1927 Statutes as amended,
provides for payment of such work by county boards and proper school
distriet officials. However, Section 1815 makes no reference to sidewalks,
and the original title of this law makes no reference to anything but streets.
A good general discussion of special assessments with reference to public
property may be found in 90 A. L. R. 1137.

HAYES DANSINGBURG,
Assistant Attorney General.
March 31, 1939, 480a
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170

Streets—Assessments—Against school property—M27 § 1822,
City Attorney, Owatonna.

You inquire as to the right of Owatonna, a city of the 4th class, gov-
erned by home rule charter, to make assessments against school property
for curbs and gutters, pavements, etc. You state that your home rule char-
ter makes no specific reference to holding school property liable for such
assessments.

We believe the answer to your question is found in Section 1822, Mason’'s
Minnesota Statutes 1927, which provides the method of collecting such as-
sessments although it would not be a lien on the property. This Section
was adopted as a part of Chapter 65, Laws of 1919, which act is applicable
to cities of the 4th class, without regard to the law under which they are
organized, and hence is applicable to the City of Owatonna.

Upon the question of the validity of this chapter, we call attention to
the cases of Washburn Orphan Asylum v. State, 73 Minn, 343, State v.
Macalester College, 87 Minn. 165, and State v. Board of Education of
Duluth, 133 Minn. 386.

M. TEDD EVANS,
Assistant Attorney General.
April 28, 1939. 396e

171

Streets—Oiling—Assessment of benefits—Issuance of warrants—L03, C382.
Village Attorney, Lindstrom.

You state that the Village of Lindstrom is contemplating an oiling
project on its streets, costing approximately $4,000.00, and the village coun-
cil of said village is desirous of undertaking the project on its own motion
and not by petition of the owners of the property abutting the proposed
improvement. You suggest that the village may undertake the project
pursuant to the authority provided in Chapter 382, Laws of 1903. You
make the following inquiries with reference to said act:

“1. May the procedure and mode of financing as provided in Chap-
ter 382, Laws of 1903 be used where the council orders the improve-
ment without petition and without determining the question of an as-
sessment ?

“2. In the event of a negative answer to the above may the coun-
cil proceed with the hearing on the question of the benefits and assess-
ments to be levied therefor and then determine that there is no special
benefit and that no special assessment should be levied against benefited
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property ? Assuming an affirmative answer to this query may the pro-
cedure as to improvement warrants as provided in the law be followed ?

“3. Assuming a negative answer to questions 1 and 2 may the
council after the hearing on the resolution to determine benefits and
assessing the cost thereof provide nominal assessments and finance the
balance through general revenue taking advantage of a provision for the
issuance of improvement warrants.”

Your inquiries may be considered together.

Although you do not state, we assume that the Village of Lindstrom
has a population of less than 10,000. Therefore, the village council may
order the improvement without petition of the majority of the owners of
the property abutting the proposed improvement and on its own motion,
pursuant to Section 1 of Chapter 382, Laws of 1903. In acting pursuant
to said 1903 act, it is our opinion that the entire procedure provided therein
must be followed by the village council. The council is required to make
a determination of the amount of special benefits received by any property
within the village by reason of the improvement, and to assess such bene-
fits to each piece of property benefited in the manner specified in the act.
In the event such assessments are not fully paid to the village within the
time specified in Section 6 thereof, or if there is insufficient money in the
treasury of the village at the end of said period of time to pay the portion
of the cost of the improvement which may be in excess of the aggregate
amount of the assessments levied on account thereof, regardless of whether
the same have or have not been collected in full, the village council pursuant
to the provisions of the act shall issue the orders of said village upon the
treasurer thereof for the payment of which the full faith and credit of said
village is pledged, for the aggregate amount of the unpaid balance of the
cost of such improvement, payable in three annual installments, each of
which shall be represented by a separate order, and bearing interest at a
rate to be determined by the village council but not exceeding 6%, and to be
payable in the manner specified in Bection 7 of the act.

Your inquiries infer that the village council is desirous of proceeding
pursuant to said Chapter 382 by initiating improvement on its own motion,
and is desirous of paying for the improvement by issuing the improve-
ment orders as specified in the act, but without determining the matter
of special benefits to property benefited by the improvement and making
assessments therefor. It is our opinion, however, that if the improvement
is carried out pursuant to the procedure established in the 1903 act, the vil-
lage council must comply with all the provisions thereof, including the deter-
mination of special benefits and the making of assessments therefor, in
addition to the issuance of the village orders to pay the portion of the cost
of the improvement which may be in excess of the aggregate amount of the
assessments levied on account thereof.

ARTHUR CHRISTOFFERSON,
Deputy Attorney General.
June 22, 1940. 396g-7
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172

Streets—Plats—Vacation—Title to land occupied by highway or street. Rail-
roads—Right-of-way—Immunity from adverse possession.

Village Attorney, Moose Lake.

You state that the Northern Pacific Railway Company, as successor to
the Lake Superior and Mississippi Railway Company, owns a right-of-way
160 feet in width running through the village of Moose Lake. The village
plat, however, shows this right-of-way to be only 100 feet wide. Along
and adjacent to the right of way as shown on the plat runs a 60 foot street
on either side. Thus the plat shows two parallel streets, each 60 feet wide,
with the right-of-way 100 feet wide between them. A 25 foot strip of each
street adjacent to the right-of-way would be within the boundaries of the
original 150 foot right-of-way. The railroad company has at times as-
serted its rights to these 25 foot strips, but has never ejected the public
from the same.

It is contemplated that portions of the streets in question may be
vacated. You ask who will then get title to that part of the vacated streets
lying outside of the original railroad right-of-way.

Apparently it is conceded that in case of vacation the 25 foot strip of
street within the original 150 foot right-of-way would revert to the railroad
company. We think that this is correct. You say it is your understanding
that adverse possession would not run against the railroad company anyway.
Presumably this idea is based on the decision of the United States Supreme
Court in Northern Pacific Railway Company vs. Townsend, 190 U. S. 267,
holding that private individuals may not get title by adverse possession
to land expressly granted by congress to a railroad company for right-of-
way purposes, since the result would be to impair the efficacy of the federal
grant for railroad purposes. Neither could the railroad company itself
alienate any part of the right-of-way so granted. The decision recognizes
that to some extent the right-of-way may be subjected to limitations in
favor of the general public.

However, if the streets were vacated, the rights of the public, however
acquired, would be extinguished. Hence no controversy as between the publie
and the railroad company is involved in the present inquiry. The only
question is who would be entitled to the ground now occupied by the street
in case of vacation. This depends, as indicated in your letter, on who owned
that ground before the street was platted, subject, of course, to any subse-
quent transfers of such ownership that may have occurred.

Assuming that the railroad company owned the 150 foot right-of-way
when the street was platted, and has never since made any valid conveyance
thereof, the 25 foot strip of right-of-way which was included in the street
would revert to the railroad company upon vacation. We think you are
correct in your conclusion that the company would not acquire any interest
in the remaining portion of the street. Its rights extend only to the boun-
dary of the original right-of-way.
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The remaining portion of the street, being a 85 foot strip outside of
the original right-of-way, would belong, in case of vacation, to the fee
owner of the ground at the time the street was platted or to his successors
in interest.

We assume that at the time the plat was dedicated the abutting lots
and the ground under the streets between such lots and the original railroad
right-of-way were owned by the same person. If such was the case, and
if such a lot has since been conveyed without expressly including the
ground under the street, but without anything to indicate an intention of
excluding such ground, the fee title to all that part of the street lying
between the lot conveyed and the original railroad right-of-way would pass
to the grantee in the conveyance as an appurtenance to the lot, subject
to the public highway easement.

Of course it is possible that the fee title to land under a street may
be conveyed separately from the abutting lots, either by express language
in a deed or through attendant circumstances evidencing such intent. How-
ever, that would be an unusual case.

For cases illustrating the principles above stated, see:

In Re: Robbins, 34 Minn. 99; 24 N. W. 356. . @
Owsley v. Johnson, 95 Minn. 168; 103 N. W. 903.

White v. Jefferson, 110 Minn. 276; 124 N. W. 873; 125 N. W. 262.
Dunnell’s Digest, Section 1065 and cases under note 75.

Of course it is beyond the province of the village council in a vacation
proceeding to determine the ownership of the ground under the vacated
street, although the council may properly take into consideration the pros-
pective rights of the property owners, so far as they can be ascertained,
for whatever bearing they may have on the advisability of the vacation
from the standpoint of the public. The Attorney General could not assume
to advise as to the rights of any individual private property owner. Any
dispute as to such rights, if not settled amicably, would have to be deter-
mined by the courts. All we can do is to point out the general rules, so
far as material, for the guidance of the public authorities.

CHESTER S. WILSON,
Deputy Attorney General.
November 4, 1939. 396g-16 -

173
Water Levels—Appropriation—Proceedings—M27 § 65688, M40 § 6602-13.
Kandiyohi Attorney.

You submit the following questions:

“An application has been made informally to the County Board of
Kandiyohi County for funds to be appropriated by the county for the
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purpose of digging a deep well and for maintaining a pumping station
to pump large quantities of water into Diamond Lake lying wholly
in Kandiyohi County.

“Will you kindly advise me as follows:

“1, Is it necessary as a prerequisite for the county to appropriate
such money that proceedings be initiated under Section 6602, Sub-
section 13.

“2. May the County Board make such appropriation directly with-
out the consent of the Commissioner of Conservation and without any
other proceeding.”

“3. If this project is a community project, may the county receive
donations from interested persons in order to help defray the expense
of this digging and the maintaining of the pumps.”

Answering your first question, the county commissioners should not
appropriate money until they have at least adopted a resolution for main-
tenance of the lake level, pursuant to Section 6588, Mason’'s Minnesota
Statutes of 1927. If this were done, it would not be necessary to adopt
the more complicated proceedings of Section 6602-13, Mason’s 1940 Minne-
sota Supplement.

Your second question is answered in the affirmative. The statutes
giving powers to the county board, Section 6588 et seq.,, Mason’s Minnesota
Statutes of 1927, as amended, are independent of the sections giving powers
to the commissioner of conservation in connection therewith, which are
Section 6602-51 to 69, Mason’s 1940 Minnesota Supplement. A former
opinion, dated April 2, 1929, points out that the county commissioners have
independent and greater powers than the conservation commissioner. The
conservation commissioner may maintain higher lake levels where game
and fish, or conservation, would be affected. In either event, the interests
of property owners are not affected if your only purpose is to maintain
the usual high water mark, without raising the level of the lake. The latest
case in connection with the powers of the conservation commissioner is
in Re Lake Elysian High Water Level, 293 N. W. 140.

Proceedings for maintaining the water level may be instituted either
upon the petition of landowners abutting the lake or upon motion of the
board without any petition. If they adopt a resolution to take steps either
by building a pump, or erecting a well and pump, to maintain the lake
level, they may then appropriate money for such purpose.

Answering your third question, we are of the opinion that the county
may receive donations or gifts, to be used toward the expense of this work.

M. TEDD EVANS,
Assistant Attorney General.
August 8, 1940. 273a-23
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174

Watermains—Installation—Procedure—Applicable statutes—M27 § 1918-1,
1880, 1206.

Clifford E. Olson, Village Attorney.

You inquire whether an individual property owner can compel the
village of Cokato to install sewer and water mains on his street when all
other property owners in the block oppose such action. The council does
not wish to undertake the improvement and assess the unwilling owners,
but prefers to have the individual owner install his own sewer and water
pipes to connect with mains at a nearby corner.

Sewers and water mains may be constructed by a village pursuant
to several different acts. These are briefly reviewed below.

1. Mason’s Minnesota Statutes of 1927, Section 1880, et seq., empowers
the council to construct sewers and requires that an ordinance directing
the improvement must first be enacted by majority vote of the council.

2. Sections 1918-1, et seq., thereof permits the council to lay water

mains when authorized by resolution adopted by majority vote of the
council.

If proceedings be proposed under either of the foregoing sections, the
construction of the improvement is discretionary with the council. It cannot
be compelled to undertake the project.

3. Section 1205 idem provides as to sewers:

“The council of any village may cause any * * * sewer * * * to
be built * * * or in part built * * * upon a petition therefor signed
by a majority of all owners of real estate bounding both sides, and
by the owners of at least one-half of the frontage of the street or
part of street to be improved. * * *”

4. Sections 1918-15, et seq., therecof empowers the council to eonstruct
sewers or lay water mains when so petitioned by “owners of at least fifty-
one per cent in frontage of the real property abutting on the parts of
the street or streets named in the petition.”

If the interested owner proceeds under either Sections 1205, et seq.,
thereof or Sections 1918-15, et seq., thereof he must furnish the petitions
required by those statutes. Until he has done so, the council is not obliged
to give consideration to his proposed improvement.

M. TEDD EVANS,
Assistant Attorney General.
September 11, 1940. 624d-9
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MILITARY AFFAIRS

175

Soldiers and Sailors Civil Relief Act—Application of—Public 861—76th
Congress—3rd Session.

Ramsey County Attorney.

You inquire whether Section 13A of the Selective Training and Service
" Act of 1940 (Public 783, 76th Congress, 3rd Session) requires filing of
certain affidavits before obtaining a default judgment in this state. Sec-
tion 13A, idem, provides:

“The benefits of the Soldiers and Sailors Civil Relief Act, approved
March 8, 1918, are hereby extended to all persons ipducted into the
land or naval forces under this act, and to all members of any reserve
component of such forces now or hereafter on active duty for a period
of more than one month; and, except as hereinafter provided, the
provisions of such act of March 8, 1918, shall be effective for such
purposes.”

Section 13B, idem, specifies certain sections of the act of 1918 which
are to be inoperative.

It should be noted that by virtue of the Soldiers and Sailors Civil
Relief Act of 1940 (Public 861, 76th Congress, 3rd Session, approved
October 17, 1940) the entire Section 13 of the Selective Training and
Service Aect is declared to be inapplicable to any military service performed
after the date of the enactment of the Soldiers and Sailors Civil Relief
Act of 1940 (Public 861, 76th Congress, 3rd Session, Section 605). Some
of the provisions of the Soldiers and Sailors Civil Relief Act of 1940
pertinent to your inquiry are:

“Sec. 101 (1) The term ‘persons in military service’ and the
term ‘persons in the military service of the United States,” as used in
this Act, shall include the following persons and no others: All members
of the Army of the United States, the United States Navy, the Marine
Corps, the Coast Guard, and all officers of the Public Health Service
detailed by proper authority for duty either with the Army or the
Navy. The term ‘military service’, as used in this Act, shall signify
Federal service on active duty with any branch of service heretofore
referred to or mentioned as well as training or education under the
supervision of the United States preliminary to induction into the
military service. The terms ‘active service’ or ‘active duty’ shall include
the period during which a person in military service is absent from
duty on account of sickness, wounds, leave, or other lawful cause.

“(2) The term ‘period of military service’, as used in this Aect,
shall include the time between the following dates: For persons in
active service at the date of the approval of this Act it shall begin
with the date of approval of this Act; for persons entering active
service after the date of this Act, with the date of entering active
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service. It shall terminate with the date of discharge from active
service or death while in active service, but in no case later than the
date when this Act ceases to be in force.

* k ¥ * &

“(4) The term ‘court’, as used in this Act, shall include any court
of competent jurisdiction of the United States or of any State, whether
or not a court of record.”

“Sec. 200. (1) In any action or proceeding commenced in any
court, if there shall be a default of any appearance by the defendant,
the plaintiff, before entering judgment shall file in the court an affidavit
setting forth facts showing that the defendant is not in military service.
If unable to file such affidavit plaintiff shall in lieu thereof file an
affidavit setting forth either that the defendant is in the military service
or that plaintiff is not able to determine whether or not defendant is
in such service. If an affidavit is not filed showing that the defendant
is not in the military service, no judgment shall be entered without
first securing an order of court directing such entry, and no such
order shall be made if the defendant is in such service until after
the court shall have appointed an attorney to represent defendant
and protect his interest, and the court shall on application make such
appointment. Unless it appears that the defendant is not in such
service the court may require, as a condition before judgment is entered,
that the plaintiff file a bond approved by the court conditioned to
indemnify the defendant, if in military service, against any loss or
damage that he may suffer by reason of any judgment should the
judgment be thereafter set aside in whole or in part. And the court
may make such other and further order or enter such judgment as
in its opinion may be necessary to protect the rights of the defendant
under this Act.

“(2) Any person who shall make or use an affidavit required
under this section, knowing it to be false, shall be guilty of a mis-
demeanor and shall be punishable by imprisonment not to exceed one
year or by fine not to exceed $1,000, or both.”

It is my opinion that the Soldiers and Sailors Civil Relief Act of 1940
will apply to actions in our state courts which come within its terms.

Though the language of the 1940 act is somewhat different from that
of the 1918 act (40 U. S. Statutes at Large 440), the two acts seem to be
substantially the same exeept in a few particulars. Consequently, it may
be helpful to review some of the decisions under the 1918 act. However,
this may not be considered as an opinion of the Attorney General. It is
merely a catalogue of some of the decisions under the 1918 aect without
any attempt to determine their soundness or applicability to the 1940 act.

It seems well settled that the 1918 act is within the power of Congress
to maintain armies and is constitutional. Hoffman v. Charlestown Five
Cent Saving Bank, 231 Mass. 324, 121 N. E. 15. Pierrard v. Hoch, 79
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Ore. T1, 191 Pac. 328. Kuehn v. Neugebauer (Tex. Civ. A 1919), 216 S. W.
269. Errickson v. Macy, 231 N. Y. 86, 131 N. E. 744,

The act was held to apply in state courts. Clark v. Mechanies National
Bank (C.C.A., Ark. 1922), 282 Fed. 589. A judgment obtained without
having filed the required affidavit will not be set aside unless the defendant
was in military service at the time the judgment was entered. Wells v.
McArthur, 77 Okla. 279, 188 Pac. 322. Howie Mining Company v. McArthur
(C.D.N.W., W. Va. 1919), 256 Fed. 38. Alzugaray v. Onsurs, 25 N. M.
662, 187 Pac. 549.

Where the defendant appears either by way of answer or personally
in court, and no showing is made that he is in military service, there
may be some question as to the necessity of the affidavit. People v. Byrne,
189 N. Y. S. 916. Bulgin v. American Law Book Company, 77 Okla. 112,
186 Pac. 941.

In Mader v. Christie, 52 Cal. Ap. 138, 198 Pae. 45, the court held
that the filing of the required affidavit subsequent to the entry of default
but prior to the entry of judgment satisfied the statute.

In Schroeder v. Levy, 222 T1l. Ap. 252, the court held that the require-
ment of the affidavit was not jurisdictional and that a judgment entered
without the required affidavit being filed is not void. It should be noted
that both the 1918 and the 1940 acts at Section 200 (4) provide that if a
judgment is rendered against a person in military service -during the period
of service or within thirty days thereafter, and if such person was prej-
udiced by reason of his military service in making his defense thereto,
such judgment may be opened. Application for opening the judgment must
be made within ninety days after the termination of the military service.

KENT C. van den BERG,
Special Assistant Attorney General.
November 6, 1940. 310

176 :

War Orphans—Aid to—Division of Social Welfare—L. 1935, C. 350.
The Adjutant General.
You state:

“Chapter 350, Session Laws 1935, in providing eduecational oppor-
tunities for children of soldiers, sailors and marines who died in service
or from disabilities which were the result of service in the World War,
under Section 1 thereof states:

“‘That the moneys appropriated shall be used for the benefit of
children not under sixteen nor over twenty-two years of age.”
You ask:
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“Whether or not the educational aid as authorized by the fore-
going provision of law terminates on the twenty-second birthday or
is it authorized until the individual has reached the age of twenty-two
years, three hundred sixty-four days.”

The authorities are not in agreement as to the interpretation which
should be placed on the words “over twenty-two years of age” or similar
language. The preponderance of authority and, in our opinion, the best
considered decisions concur in the conclusion reached in the case of Wilson
v. Mid-Continental Life Insurance Co. (Okla.) 14 P2 946. The language
under consideration there was used in an insurance policy. The court said
in part:

“We are of the opinion that in construing the ordinary and gener-
ally accepted meaning of the language used in the policy, fractions
of a year should not be considered, and that the insured having not
reached his sixty-sixth birthday at the time of the accident and death,
that he was therefore not ‘over the age of sixty-five years’, and that
the policy was in force at the time of his death * * *”

It is our opinion that a person otherwise qualified to receive the aid
authorized by said Chapter 350 is entitled to receive it until he reaches his
twenty-third birthday.

You also state that the last sentence of said Section 1 states:

“Said children shall be admitted to State Institutions of secondary
or college grade free of tuition.”

You ask:

“Whether this money should be paid to those colleges or should
‘War Orphans’ be provided the full $200.00 for board, room rent, books
and supplies in such sums as they are needed for such purposes.”

The language of the statute is clear and unambiguous. It specifically
provides that the children referred to shall not be required to pay tuition
in order to be admitted to “State Institutions of secondary or college grade.”
If such person attends a state institution of secondary or college grade
he is entitled to receive the full amount of $200.00 for board, room rent,
and supplies, in addition to free tuition, if the Adjutant General makes an
administrative determination that such amount is reasonably necessary for
the use of such person in attending such school provided that not more
than $200.00 shall be so paid for any one year.

You also state that Section 8 of said act provides:

“That not more than $200.00 shall be paid under such provisions
for any one child for any one year.”

You ask:

“Whether the Section refers to the school year, the fiscal year, or
the calendar year.”
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In our opinion the phrase “for any one year” refers to the school
yvear which may of course be less than or equal to but not more than a
twelve months period.

GEO. B. SJOSELIUS,
Special Assistant Attorney General.
September 23, 1939. 310r

MOTOR VEHICLES

177

Plates—“IN TRANSIT"—MINNESOTA highways—Use by duly licensed
dealer in Minnesota or other states or provinces to transport new motor
vehicles by complying with law which permits driving of vehicle hy
dealer, his employes, or one authorized by dealer—M40 § 2686 (f).

Opinion October 9, 1935, and memo of March 5, 1936, superseded.
Chief Highway Patrol Officer.

Relative to “in transit” plates you ask to be advised if it is permissible
by the use of such plates for a transport company that contracts with
the dealer for the delivery of trucks to various branches of the dealer
within and without the state to drive said vehicles upon the highways of
Minnesota without being subject to the regular motor vehicle license tax.

Your request involves a construction of paragraph (f) of Section 2686,
Mason’s 1940 Minnesota Supplement.

There is nothing in said paragraph that requires that a new motor
vehicle which is being transported by the dealer as therein provided shall
be driven by the dealer himself or an employe of the dealer, or that prevents
such vehicle from being driven for purpose therein stated by an independent
contractor authorized by the dealer to transport such vehicle,

The “in transit” plates, however, can be used only

“# & % ypon all new motor vehicles being transported from the
dealer’s source of supply or other place of storage to his place of
business or to another place of storage or from one dealer to another.”

It is therefore my opinion that under said Section 2686 (f) the highways
of the state may be used by a dealer duly licensed in Minnesota or in other
states or provinces, and to whom “in transit” plates have been issued by
the registrar of this state to transport by the use of such plates new
motor vehicles on Minnesota highways from and to the places and for
the purposes as in said Section 2686 (f) defined, whether the places so
designated are within or outside of the state, or whether the vehicles so
transported are driven by the dealer personally, his employe, or anyone
authorized by the dealer.
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My opinion of May 29, 1940, is therefore adhered to, but insofar as
the opinion of October 9, 1935, and the memo of March 5, 1936, to which
you refer, are inconsistent herewith, they are hereby superseded.

J. A. A. BURNQUIST,
Attorney General.
August 1, 1940. 632a-8

Note: See L. 1941, C. 213.

OFFICES

178

Incompatible—City Attorney and County Attorney.
County Attorney, Dakota County.

You ask for an opinion as to the county attorney’s right to act as
attorney for the village within his county, when not on a retainer or
stated salary.

Former opinions of this office No. 391 of the 1910 Reports and No. 209
of the 1926 Reports have properly held the offices of the county attorney
and city attorney incompatible offices. The guestion you present, must be
determined by the nature of each individual act which the village might
call on you to perform, as to whether or not the duties connected therewith
are repugnant or inconsistent with your duties as county attorney.

We can say that in some rare instances, such as actual trial work,
court litigation or collecting on defaulted bonds of village officers, the county
attorney could act without any interference with his duties as county
attorney, if not barred by Sec. 929, Mason’s Minn. Statutes 1927.

However, in most instances his work in an advisory capacity to the
village, would be incompatible with his duties as county attorney. He cannot
serve two masters. There.is often a conflict of interest between village
and county, particularly on matters of taxation, relief, and division of
liability for other governmental expenses. Clearly the county attorney
should not be retained or should not advise the village on such matters.

M. TEDD EVANS,
Assistant Attorney General,
July 27, 1939. 368a-1
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179

Incompatible—Justice of the peace and state deputy oil inspector are not.
City Attorney, Windom.

You ask whether or not the offices of justice of the peace and deputy
state oil inspector are incompatible.

In my opinion your inquiry is properly answered in the negative.

A justice of the peace is a judicial officer of limited jurisdiction in
criminal and civil cases. The duties of a deputy state oil inspector are
administrative. He inspects petroleum and its products, storage tanks,
receptacles where petroleum is kept and checks shipments, and generally
does whatever his superior, who is the chief oil inspector, directs him to do.
He reports to that officer. I fail to see wherein the administration of these
two offices by one person results in any antagonism.

The test of incompatibility is the character and relation of the offices;
whether the two are inherently repugnant and inconsistent. If one is not
subordinate to the other, and no necessary antagonism results from the
attempt of one person to discharge the duties of both, then there is no
incompatibility. Section 7995, Dunnell’s Digest, Vol. 5; State v. Sword,
157 Minn. 263; note in 1917 A, L.R.A. page 216.

Some of the old English pages held a judicial office and a ministerial
office were incompatible. However, in this country it has frequently been
held that a justice of the peace may simultaneously hold another office,
to-wit: City Clerk (Mohan v. Jackson, 52 Ind. 599), Register of Deeds
(Answer of Justices, 68 Maine 594), but may not hold certain other offices,
to-wit: Constable (Pooler v. Reed, 73 Maine 129), Sheriff (Stubbs v. Lee,
64 Maine 195).

Among previous rulings of this office I find we have held that a justice
of the peace may also hold office of town treasurer (Opinion 385, Reports
1912), but not that of constable (Opinion 181, Reports 1924), or mayor
(Opinion 182, Reports 1924), or notary public (Opinion 422, Reports 1922),
or town supervisor (Opinion 653, Reports 1920), or city recorder (Opinion
365, Report 1916), or village treasurer in a village not separated from
town (Opinion 369, Report 1916), or deputy clerk of court (Opinion 366,
Report 1916), or member of council (Opinion 415, Report 1910), or county
commissioner (Opinion 390, Report 1910), or village recorder (Opinion
393, Report 1910), or village president (Opinion 400, Report 1910), or court
commissioner (Opinion 404, Report 1910),

I fail to see wherein the faithful performance of duties as deputy
state oil inspector would in any way interfere with the faithful performance
of duties as justice of the peace.

ROLLIN L. SMITH,
Special Assistant Attorney General.
April 6, 1939. 358d-3
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180

Incompatible—School Board Member and County Attorney are not—M27
§§ 926, 2826.

Commissioner of Education.

It is the view of this office that the positions of County Attorney and
Member of the School Board in a distriet located in such county are not
incompatible, but may be held by one person at the same time.

A county attorney appears for the county in court, is legal advisor
of the county officers, draws indictments and presentments found by the
grand jury and prosecutes the same. Section 926, M. M. S. '27.

A school director sits on a board which hires teachers, levies taxes
necessary for the conduct of the district schools, spends the district money
and generally has charge of the affairs of the district. Section 2826, M. M. S.
'27. Neither of the two offices in question sit in review on or have any
revisory power over the other, nor is one subordinate to the other. Counties
and school districts are different types of political subdivisions organized
for different purposes. The possibility of a serious conflict of interest where
one person attempts to exercise the duties of both offices strikes us as
remote. This ruling follows opinion 229, Report 1928, and reverses opinion
260, 1936 report.

ROLLIN L. SMITH,
Special Assistant Attorney General.

June 13, 1939. 3568a-1

181

Incompatible—School Board member of district embracing city and Mayor
are.

City Attorney, Fergus Falls.

You inquire “whether or not the offices of mayor of the City of Fergus
Falls, Minnesota, and member of the school board of a school district
embracing the city are incompatible.”

The copy of the charter of the City of Fergus Falls, adopted in March,
1903, to which you refer as being in our office, contains the provision that
the mayor may vote at the meetings of your city council in the case of
a tie but not otherwise. The charter also provides that the mayor may veto
any ordinance or resolution of the council. A two-thirds vote is necessary
to pass an ordinance or resolution over the mayor’s veto. The mayor is
also designated as one of the three eommissioners “to assess and levy
expense” in connection with construction of sidewalks and the sprinkling
of the streets.
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Unless there have been amendments to the aforesaid provisions of
the city charter, it would appear that the mayor shares in the legislative
power of the city council and in assessing costs in certain cases. As
such city official, he can vote in the event of a tie upon all resolutions
involving, among other matters, public improvements and can veto the
same if passed by the council.

The school district may become liable for the cost of public improve-
ments voted by the city council affecting school property, as provided in
Sections 1822 and 1828, Mason’s Minnesota Statutes 1927. Regardless of
charter provisions, under such sections the school district may be assessed
for such improvements. Litigation arising therefrom between the city and
the school distriet might result. In voting upon public improvements and
in proceedings resulting therefrom, the incumbent of the two offices herein
considered would be in an inconsistent position.

Thus, whether an actual case arises or not, there is a possibility of
conflict between the inherent official duties of the two offices as defined by
law or by the city charter. This is sufficient to render the positions
incompatible.

Membership or official sharing in the proceedings of two such legis-
lative bodies may under other conditions place the common officer in a
situation where he would represent two constituencies with conflicting
interests. In your letter you refer to the fact that the city leases an
athletic field to the school district. In this and similar transactions the
interests of the city and the school distriet are necessarily in opposition.

The possibility of such occasional transaetions not inherent in the
duties of the respective offices in question might not of itself be sufficient
to render the positions incompatible. However, it adds weight to the con-
clusion already reached upon other grounds above mentioned.

By reason, therefore, of the fact that the statutory duties of a member

of your school board and the charter powers of your mayor are inherently
such that the functions of the offices in question and the interests of the
constituencies represented by the mayor who is also a member of the
school board may at times be inconsistent and conflicting, the two offices,
in my opinion, are incompatible.

J. A. A, BURNQUIST,
Attorney General.
December 13, 1939. 3581
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182

Incompatible—School Board member and Town Supervisor are.
Otter Tail County Attorney.

Opinion number 519, Attorney General’s Reports 1934, rendered August
16, 1934, was reversed by opinions dated March 17, 1937 and April 6, 1937.
This department has adhered to the last two opinions referred to.

In other words, we hold that the offices of a member of the school
board and town supervisor, in a township whose area includes all or a
part of the school board, are incompatible and may not be held by one
person at one and the same time.

We can conceive of many situations where antagonism might result
from an attempt on the part of one person to discharge the duties of these
two offices. For example to name two of them, in the laying out and
improving of town roads, and in the letting of contracts for snow removal.

You are also advised that the acts of a member of the school board
who vacates his office by qualifying for the office of township supervisor,
are, even after he has forfeited his office of school board member, the
acts of a de facto officer, and as such they are valid for all practical

purposes.
ROLLIN L. SMITH,
Special Assistant Attorney General.
September 16, 1940. 358t

OFFICERS

183

Assessors—Election—Situation in Edina.
Edina Village Attorney.

You state that “C” was elected assessor at the last (19387) village
election and now holds office; also that the recorder, in his posted notice
of election, has listed the office of village assessor as among those to be
filled at the approaching December election, and that “C” and another
candidate have filed for this office.

Village assessors are elected in even numbered years for a two year
term. There is a confusing statutory situation due to the fact that this
department held, as far back as 1931, that village assessors should be
elected in even numbered years, nothwithstanding an express provision in
the law that they should be elected in odd numbered years (opinions
November 13, 1931, November 30, 1931, January 12, 1932, January 21,
1932 and March 28, 1932),
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Laws 1939, Chapter 345, is a codification, that is a rearrangement and
reenactment in slightly amended form, of previously existing law. This
codifieation ecarried forward the existing law as to the election of assessors.
This department carried forward the construction placed by it upon that
law. In other words, it is now our position that assessors should be elected
in even numbered years for a two year term.

That being so, no assessor should be elected in Edina village this year,
which is an odd numbered year. The present assessor should hold office
until the first secular day in January, 1941, at which time the candidate
chosen at the December, 1940 general election should assume office for
a two year term.

Under the facts stated by you, the attempted filings for the office
of assessor this year are a nullity. Assuming there is time, a new notice
of election should be posted omitting the reference to village assessor.

ROLLIN L. SMITH,
Special Assistant Attorney General.
November 21, 1939. 12b-2

184

Board of Estimate and Taxation—Compensation of alderman member—M40
§§ 2058-1, 1417-1, and 1417-2.

City Attorney, Minneapolis.

You ecall attention to the pertinent provisions of Chapter XV, Section 1,
of the Minneapolis city charter, also to Laws 1931, Chapter 162 (Mason's
1940 Minnesota Supplement, Section 2058-1) and Laws 1937, Chapter 294
(Mason's 1940 Minnesota Supplement, Sections 1417-1 and 1417-2), pre-
scribing the composition of the Board of Estimate and Taxation, the
compensation of the members of the board, and the compensation of the
aldermen of the City of Minneapolis.

The gquestion is whether, since the regular salaries of the aldermen
were raised from $1800 to $2400 per year by the 1937 act, the alderman
member of the Board of Estimate and Taxation above mentioned is still
entitled to compensation for services on the board at the rate prescribed
by the 1931 act, up to the stated maximum of $500 per year.

It appears that since the 1937 act was passed the alderman member
of the board has received the prescribed compensation of $500 per year
for his -services on the board, in addition to his regular salary of $2400,
the same as before the salary was increased. Only recently has the question
been raised whether this is permissible in view of the aggregate salary
limitation of $2500 contained in the 1931 act. If that limitation were applied
to the alderman who serves on the board, he would receive only $100 per
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year for services for which other members of the board received $500
per year. Moreover, bearing in mind that the regular aldermen are only
part time officials, the alderman serving on the board, in comparison with
the other aldermen, would have to do increased work, at the expense of
his own private business or employment, all out of proportion to the
extra compensation of $100 which he would receive,

You express the opinion that no such unreasonable result was intended
by the legislature. In view of the fact that the 1937 act was an entirely
separate statute, dealing only with the regular salaries of the aldermen
and making no mention of the Board of Estimate and Taxation, I am
inclined to agree with you. The situation would be otherwise if the salary
increase had been made first. However, the manifest purpose of the 1931
act was to rectify an obvious disparity which existed under prior provisions
with respect to the compensation of the alderman member of the Board
of Estimate and Taxation. This purpose would be largely defeated if it
should be held by implication that the $2500 limitation in the 1931 act
must be applied against the increased salary under the 1937 act.

Repeals or changes in the law by implication are not favored, especially
where they would lead to unreasonable or unjust results or would conflict
with the prineipal intent of the legislature. Dunnell’s Digest, Sections 8927,
8947, 8957. As you point out, citing Levant v. Burns, 200 Minn. 191, a
statute is to be given a reasonable and practical construction, with the
fundamental aim of giving effect to the intent of the legislature. Dunnell’s
Digest, Sections 8939, 8940.

My conclusion is that your interpretation is correct, and that the
alderman member of the Board of Estimate and Taxation is entitled to
compensation for his services on the board at the full rate preseribed by
the 1931 act up to the maximum of $500 per year.

It is not the province of this office to make recommendations for
substantive legislation affecting matters of this kind. However, in view
of the fact that the question here considered arose because of disconnected
statutes which were thought to be in conflict, I venture to suggest that
it would be advisable to seek an amendatory act framed so as to clarify
the provisions in question and avoid possible misunderstanding in the
future.

CHESTER S. WILSON,
Deputy Attorney General.

November 6, 1940. 63a-2

185

City Clerk—Duties of —Compensation—Additional for preparing data under
—L39, C431.

Hastings City Attorney.

It appears that your present city clerk took office May 1, 1938, under
appointment by the city council for a two-year term. The council by
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resolution fixed his salary as $90.00 per month. The resolution of appoint-
ment did not prescribe any duties except those defined by the city charter.
In the fall of 1939, the clerk was requested by the state public examiner
to make a report submitting data with reference to municipal affairs pur-
suant to Laws 1939, Chapter 431, Article IV, Section 5. The clerk advised
the council of the request and “it was apparently understood that he
should make it though there was no motion or aetion of the Council to
that effect. The question of additional compensation was not raised or
discussed at that time. The clerk proceeded to make the report requested
by the Public Examiner. He now seeks additional compensation for his
work in making this report.”

You ask:

1. “Is the City obliged to pay the City Clerk additional com-
pensation for his work in making out the report above mentioned?”
and

2. “May the City Council pay the City Clerk additional com-
pensation for his work in making out the report above mentioned if
they wish to do so?”

Laws 1939, Chapter 431, Article IV, Section 5, places the duty upon
the public examiner to collect certain data from local units of government
with reference to the assessment of property, the collection of taxes,

receipts from licenses and other sources, the expenditure of public funds
for all purposes, debts, principal and interest payments on debts, borrowing,
and such other needful information. The data is to be supplied upon such
blanks as the public examiner shall prescribe and it is specifically made

“* * * the duty of all local public officials so called upon to fill
out properly and return promptly all blanks so transmitted. * * *”

The powers and duties of your city clerk are set out in Chapter III,
Section 5, of your charter, and among other things provide that:

“he (the city clerk) shall examine the report books, papers, vouchers
and accounts of the city treasurer, and shall perform such other duties
as may be required of him by the city council.”

It is to be noted that it is the duty of loeal public officials to furnish
the required data. It is also the duty of the city clerk to perform such
duties as are required of him by the city council. Your letter states that
“it was apparently understood that he (the city clerk) should make” the
necessary report as requested by the public examiner. If by this you mean
the council requested the city clerk to prepare the data, then I am led to
the conclusion that the clerk was performing duties which he was required
to perform under the charter and resolution and would not be entitled to
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receive extra compensation. Both of your questions, therefore, are answered
in the negative,

In fixing his salary for the next term, the council may consider the
fact that the city clerk may be required to perform such additional
out-of-the-ordinary duties in the future.

EDWARD J. DEVITT,
Assistant Attorney General.
March 1, 1940. 60

186

Coroners—Death Certificates—Inquest—Accidental Drowning—M27 §§ 947
to 9567, 6357.

Benton County Attorney.

The coroner’s duties are covered by Sections 947 to 957, Mason’s
Minnesota Statutes 1927. We note that in your particular transaction, the
coroner being absent, the sheriff called the doctor who came to the scene
of the tragedy and filed his report of death. You say that the sheriff was
acting for the coroner, but there is no statutory provision for him to act
as such. Apparently none of the parties present were deputy-coroners.
Apparently the parties were dead before the doctor arrived.

You then ask if the county is liable to this doctor, who has now pre-
sented his bill to the county for coroner’s fee and mileage. Clearly he is
not entitled to compensation on this basis, because he had no authority
to perform the duties of the coroner. However, in these emergency cases,
from a humanitarian viewpoint, everything should be done that can be
done, and in some cases a doctor’s presence results in saving a life thought
to be already gone. Morally at least, the county should pay the reasonable
value of the services of the doctor in making this call at the request of
the sheriff,

You then question that the death certificates signed by this doctor are
in proper form, and state that the clerk of court is holding up the filing
of the certificates of death. We agree with you on this because the doctor
was not in fact the deputy-coroner, nor was he the physician in attendanee
at the time of death as provided by Section 5357, Mason’s Minnesota
Statutes 1927. Said section further provides,

“Provided, that the medical certificate shall be made and subscribed
by the coroner whenever the cause of death is investigated by him.
Provided, further, * * * the local registrar, or a sub-registrar, shall
make and subscribe the medical certificate for any death occurring
therein without medical attendance or investigation by the coroner.
If the local registrar or sub-registrar, is unable to determine the cause



MUNICIPALITIES 239

of death he shall refer the case to a physician, or to the coroner,
for certification.”

Apparently the coroner could still make an investigation of these deaths
and properly sign the death certificates.

M. TEDD EVANS,
Assistant Attorney General.
July 11, 1939. 103f

187

Coroner—Fees—Reporting testimony—M27 § 6995 sub. 2.
Rice County Attorney.

You inquire as to proper method for paying court reporter who takes
testimony at coroner’s inquest.

The general provision is found in Section 6995, Subdivision 2, Mason’s
Minnesota Statutes of 1927, which provides:

“Fees of coroners—For holding an inquest, five dollars for each
day’s necessary attendance after the day on which the body was viewed,
and mileage as above, and 15 cents per folio for writing the record,
including testimony of witnesses.”

This statute places the duty on the coroner to have the testimony taken
and written up and specifically fixes the fees, so that in most cases the
coroner should make this arrangement and pay the reporter out of the
15c per folio.

However, we believe that there are emergency cases where the County
Attorney’s interest in getting a prompt and accurate transeript might
justify him in hiring a court reporter and this could be done out of the
County Attorney’s contingent fund, with the approval of your District Judge.
If this is done the coroner cannot charge the 15¢ per folio, because it would
be for services which he did not render.

This office has previously ruled that there was no provision by which
a coroner could pay a reporter on a per diem basis.

M. TEDD EVANS,

Assistant Attorney General.
February 17, 1939. 108a
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188
Coroner—Office Equipment—M27 § 664.
Clearwater County Attorney.

You request our opinion as to whether forms and supplies for the
coroner’s office can be allowed as legal claims against the county.

We answer this in the affirmative. Mason’s Minnesota Statutes of 1927,
Section 664, provides that the county board shall furnish all county officers
with books, stationery, office equipment, supplies, etc., necessary to the
discharge of their respective duties. This portion was added by Chapter
346, Laws 1927, and prior to that time the county could not furnish such
supplies for the coroner’s office.

Said amendment to the statute therefore necessarily supersedes opinions
of this office dated October 8, 1915, and August 8, 1912.

M. TEDD EVANS,
Assistant Attorney General
March 20, 1940. 103k

189

County Attorney—Compensation—Actions to quiet title—M40 §§ 2190-5
to 2190-22.

Lac Qui Parle County Attorney.

You ask our opinion as to compensation for the county attorney for
actions to quiet title, pursuant to Sections 2190-5 to 2190-22, inclusive,
(same as Chapter 341, Laws of 1939), we are of the opinion that this act
gives no authority for paying additional compensation to the county attorney
unless you can convince your county board that they should increase your
salary because of such additional work.

This seems to be just another instance in which the legislature created
additional work and duties for the county attorney without providing for
additional compensation therefor.

We realize that actions under these sections involve a great deal of
time and work, and that the time and work involved will vary in different
counties. The county board should take this into consideration in fixing
the salary of the county attorney, and it would be proper for each county
attorney to give the board an estimate of the work involved and the value
of the additional services rendered herein.

M. TEDD EVANS,
Assistant Attorney General
June 10, 1940. 121b-21
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190

County Attorney—Contingent Fund—Clerk hire in absence of statute—Cer-
tain expenses—M27 §§ 934, 664.

Hubbard County Attorney.

You submit several questions about clerk hire for county attorneys
and reimbursements from contingent fund.

Many county attorneys by special act, are furnished with clerk hire
on a monthly basis. Your questions apply particularly to counties in which
no provision is made for clerk hire on a monthly basis. You ask if Chapter
319, Laws of 1939, authorizes clerk hire to be allowed in your county.
This chapter throughout refers to additional clerk hire, and apparently
applies only to those county attorneys, who are now provided with clerk
hire on a monthly basis by general or special act. Unfortunately some
county attorneys do not even have a contingent fund. Section 934, Mason’s
Minnesota Statutes 1927, says the county commissioners may set aside a
contingent fund up to $2,000.00 per year, except one class of counties
limited to $1,000.00 per year. We urge the county commissioners of every
county to set aside a county attorney’s contingent fund in a reasonable
amount, because no county attorney can efficiently carry on the duties of
his office without the assistance of such a fund. In the last twenty years,
the duties of your office have been steadily increased and the work has
been more than doubled. Nearly every new law that is passed places some
additional duty on the county attormey’s office.

Section 664, Mason’s Minnesota Statutes 1927, directs the board to
provide certain supplies for all county officers, but sometimes the county
attorney, to avoid delay, purchases these supplies himself and pays for
them. A great number of emergencies arise where a county attorney incurs
other expenses out of his own pocket in connection with his official duties.

The opinions of this office cited in Mason’s Minnesota Statutes 1938
Supplement, under Section 934, are somewhat in conflict and hard to
distinguish or reconcile. We think that in the interests of efficiency for
vour office, certain general rules can and should be laid down:

All necessary expenses provided for by law including all the items
provided for in section 664 should be either purchased in the first instance
in the name of the county as authorized by the county auditor or board
and paid for directly by them; or if the county attorney has paid for
any such items, he should file an itemized claim with the county board for
reimbursement to him.

Next, any expenses not especially provided for by law including item-
ized work for extra clerk hire, mileage and expenses in connection with
criminal investigations or other county business, such as taking confes-
sions, statements of defendants or witnesses, ete. may be filed as a claim
against the county attorney’s contingent fund and paid, if approved by
the district court.

M. TEDD EVANS,
Assistant Attorney General.

July 28, 1939. 121a-4
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191 ‘

County Attorney—Legal work for County Welfare in connection with 0.A.A.
—L39CC, 242 and 315.

0. A. Lewis, County Attorney.

You ask if a County Attorney has a right to charge the County Welfare
Board for legal work in connection with reimbursement for old age assist-
ance payments.

Chapter 95, Special Session Laws 1935-36 make it the duty of the
County Attorney to attend to these matters for the County Welfare Board.
Chapters 242 and 315, Laws of 1939 contain similar provisions, making
it the duty of County Attorneys to bring actions for reimbursement of
old age payments.

The County Attorney cannot charge for this extra work, other than
actual mileage and expenses; but it does seem that, especially in counties
where this work is heavy, the County Commissioner should consider an
increase in the salary of the County Attorney, to take care of these many
and various added duties which have been placed upon the County Attorney.

M. TEDD EVANS,
Assistant Attorney General.
August 31, 1939. ; 121a

192

County Superintendent of Schools—Record books—Claim against County—
M27 § 959.

Department of Education.

You request our opinion on claims made against Mower county by their
county superintendent for certain booklets and asking whether these are
proper claims against the county.

As to class record books, we think these are a proper claim agamst
the county under Section 959, Mason’s Minnesota Statutes 1927, as a neec-
essary expense incurred by the county superintendent.

As to School Officers’ and Teachers’ Manuals, Clerk’s Order Books, and
Receipts for Retirement Fund, the superintendent had no right to furnish
these at county expense; they are not a necessary expense under Section
959 and are therefore not a valid claim against the county. The last three
mentioned items are sometimes furnished by the state department, or can
be purchased by each school district at its own expense, but are not proper
claims against the county.

M. TEDD EVANS,
Assistant Attorney General.
August 10, 1939. 126b-27
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193

County Treasurer—Bond—Power of Commissioners to reduce penalty of
during term—M27 § 864.

Mille Lacs County Attorney.

Please be advised that I have considered the decision and briefs herein-
after referred to on the question of the right of the board of county com-
missioners to reduce the penalty of the official bond of the county treasurer
during the term for which it was given, and have to say as follows:

It has been the uniform holding of this department over a period of
years that a board of county commissioners possesses such power, and while
the practice of giving a new bond in a lesser amount has been followed in
many instances, the distriet court of Lac qui Parle county in the case of
Fidelity and Deposit Company of Maryland against County of Lac qui
Parle on September 25, 1937 held otherwise.

The court, as its tenth finding of fact in that case, said:

“The sole and exclusive issue presented by this action and by the
pleadings is the legal force and effect of the resolution adopted by
said board of county commissioners on December 7, 1935, and the
right, power and authority of the board of county commissioners to
reduce said bond from one in the sum of $100,000 to one in the sum
of $50,000 and the resulting question as to the amount of the premium
to be paid by the defendant for such bond.”

Judgment was awarded for the balance of the premium due on a bond
for the full amount of $100,000.

We do not have the memorandum by the judge before us. Possibly one
was not written. However, the reasoning in the briefs for the plaintiff,
which the court apparently adopted, is as follows:

A board of county commissioners is purely a creature of statute and is
vested only with such powers, rights and privileges as the statute has con-
ferred upon it, and such as are clearly and necessarily implied from the
granted powers to enable it to carry out and accomplish the objects of its
creation.

The statutes (Sections 840, 864, 865 and 984 of Mason’s Minnesota
Statutes of 1927) give power to the board to require a new bond only in
two instances, viz., (1) where the sureties are insufficient, and (2) where
the penalty of the original bond is deemed insufficient.

The controlling statute is Section 864, Mason’s Minnesota Statutes of
1927, which empowers the board to require a new bond of the treasurer
when, in its opinion, “the sureties, or any of them, on the original bond
are insufficient,” and also, whenever, ‘“the penalty of such original bond is
deemed insufficient.”
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The power to reduce a bond is the same as the power to release a
bond because the effect of the reduction is to release the surety as to part
of its liability.

The statutes do not expressly confer power on the board to release
a surety on a bond. In the absence of such power it does not exist. It
cannot be implied.

Fidelity and Deposit Company v. Fleming, 43 S. E. 899, is cited (N. C.),
in which the court said:

“The power, therefore, to release, does not exist, unless it can be
implied from those powers which are conferred by law. The commis-
sioners are authorized and required to qualify and induct into office the
several officers of the county, and to take and approve their official bonds
. . .. The sole power given by statute is to take and approve official
bonds, and any renewals thereof, and when this is done the commission-
ers have fully performed their duty and completely exhausted the power
conferred.”

Also cited is Brunswick County v. Inman, 166 S. E. 519, to the same
effect.

Applying the reasoning of the cases cited, which appears sound, to See-
tion 864, supra, it is my opinion that it empowers a county board to require
an additional bond in ecertain specified instances, but does not authorize
the reduction of the amount of a county treasurer’'s bond during the term
for which it is given.

You are, therefore, advised that the board of county commissioners is
without authority to reduce the penalty of the official bond of the county
treasurer during his term of office. To the extent that previous opinions
hereinabove referred to are in conflict herewith they are superseded.

J. A. A. BURNQUIST,
Attorney General.
March 1, 1940, 450b-2

194
Probate Judge—Annual Fee Statement—M27 § 976, L39, C296.
Winona County Attorney.

As to the necessity of your judge of probate filing an annual state-
ment of fees collected, pursuant to Section 976, Mason’s Minnesota Statutes
of 1927, we are of the opinion that he is required to file such a statement,
the same as all other county officers.

He is an elective county officer, under Article 6, Section 7, of the con-
stitution of this state. Your judge’s salary was recently fixed by Chapter
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296, Laws 1939, but there is nothing in said chapter, which supersedes
or tends to change the provisions of Section 976 supra, as it applies to him.

M. TEDD EVANS,
Assistant Attorney General.
January 9, 1940. 347e

195

Register of Deeds—Chattel mortgages—IFees for furnishing certified copies—
M27 § 7002-sub C, M38 § 8365.

Everett L. Young, Sibley County Attorney.

You ask the proper fee for your register of deeds for furnishing cer-
tified copies of a chattel mortgage.

You point out that there appears to be some conflict between Section
7002, subsection C, Mason’s Minnesota Statutes of 1927, and Chapter 168,
Laws 1935, same as Section 8365, Mason’s 1938 Minnesota Supplement.

We are of the opinion that Chapter 168, Laws 1935, being the latest
legislative enactment on the subject, supersedes the provision in the other
section, and that the legislature intended thereby that the register of deeds
should receive 25¢ and no more, for furnishing a certified copy of any
chattel mortgage filed with him.

M. TEDD EVANS,
Assistant Attorney General.
October 18, 1939. 373b-10(e)

196

Register of Deeds—Chattel Mortgages—Filing duplicate original—what con-
stitutes.

Marshall County Attorney.

You refer to opinion 147, Report 1938, holding a register of deeds
should accept for filing only an original or a duplicate original of a condi-
tional sales contract or chattel mortgage, and ask whether or not a carbon
copy of such an instrument containing a carbon copy of the signature of the
maker constitutes a duplicate original, so as to be entitled to record.

Where different impressions of a writing are produced by placing carbon
paper between sheets of paper and writing upon the exposed surface, the
different sheets are “duplicate originals.” Ordinarily, each duplicate is
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signed separately by the maker in long hand, and unquestionably that is
the better practice. However, our court has held such a carbon copy as of
equivalent value with the original. International Harvester v. Elfstrom,
101 Minn. 263, After all, if the signer affixes his signature to the original
and an exact reproduction of it simultaneously appears on the copy, both sig-
natures appearing as a result of the same stroke of the pen, it is difficult to
see wherein the copy is not an exact reproduction of the original. Dupli-
cate means to double, repeat, make, or add a thing exactly like a preceding
one. Reproduce exactly is a synonym. State v. Ogden, 151 Pac. 7568 (N. M.);
Maston v. Glen Lumber Co., 163 Pac. 128 (Okla.).

We have held that a typed signature on a carbon copy is not sufficient.
Opinion August 9, 1939. We believe a carbon impression of the original
signature on an exact copy of the original instrument constitutes the docu-
ment a duplicate original so as to be entitled to record, and so advise you.

ROLLIN L. SMITH,

N Special Assistant Attorney General.
September 18, 1939. 873b-6

197

Register of Deeds—Conditional Sale Contracts—Filing—Necessity of ac-
knowledgment—Combination of assignment and sale contract—Effect
of leaving unfilled blanks—M27 § 7002 sub 6.

Kanabee County Attorney.

I have to say the case of Good v. Brown, 1756 Minn. 354; 221 N, W.
239, held squarely that witnessing and acknowledging are unnecessary
prerequisites to the filing of conditional sales contracts, and the rulings of
this office over a period of years have necessarily followed that opinion.

We have held that the filing fee for an assignment of a conditional
sales contract is fixed by subdivision 6, §7002, M. M. S. '27, which pro-
vides:

“For filing every other paper and entering the same when neces-
sary, 10 cents.”

Also, that when two documents such as a conditional sales contract and
an assignment are combined in one, a fee for each must be paid. Opinion
May 9, 1939.

The absence of any name in the blank provided in the assignment form
for the name of the assignee results in an incomplete instrument which
strictly speaking is no assignment at all. If the assignee has been au-
thorized to insert his name in the blank, he should do so before offering
the document for filing. Otherwise, the filing officer may decline to re-
ceive it.

ROLLIN L. SMITH,
Special Assistant Attorney General.

June 19, 1939. 373b-6
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Register of Deeds—Liens—Fees for releasing—M27 § 6840-51.

Norman County Attorney.

You ask our opinion on the proper fee to be charged by your register of
deeds for releasing two separate ditch liens, where the two releases are in-
corporated in one instrument.

The fees of the register of deeds for releasing ditch liens are fixed
in paragraph 8 of Section 6840-51, Mason’s Minnesota Statutes of 1927,
at 25¢ for each description not exceeding 160 acres. This means that he
may charge 25¢ for every tract of 160 acres or less. Small acre tracts owned
by different owners would each be considered as a separate tract. A section
of land in the name of one owner would be considered as four different
tracts.

M. TEDD EVANS,

Assistant Attorney General.
May 13, 1940. 373b-10(g)

199

Register of Deeds—Recordable instruments—conveyance of easement to
county—Lease of gravel pit—Necessity of tax certificate before record.

Clearwater County Attorney.

I have to say that the reasoning of the opinion reported as No. 68 in
Attorney General's Report 1924 is applicable to the situation you deseribe.
(See Foster v. Duluth, 120 Minn. 484, and in re Delinquent Real Estate
Taxes, 182 Minn. 437).

Where the fee is conveyed the property is exempt from future taxa-
tion, and the payment of taxes which are a lien at the time of the conveyance
cannot be enforced. Where an easement only is conveyed, the fee remaining
in the grantor, the payment of taxes which are remaining at the time of the
conveyance may be enforced as against the interest remaining in the grantor,
and the interest of the state or county, consisting of the easement, is exempt
from future taxation so long as it remains in the state or county.

Categorically answering your question, conveyances of highway ease-
ments and leases of gravel pits to a county need not bear the auditor’s cer-
tificate as to payment of taxes as a prerequisite to their record in the office
of the register of deeds.

ROLLIN L. SMITH,
Special Assistant Attorney General.
October 6, 1939. 373b-17e
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200

Register of Deeds—Mineral rights—Recording conveyances—M27 § 1978.
Crow Wing County Attorney.

You ask if your register of deeds can properly refuse to record a con-
veyance of mineral rights, which has not heretofore been separated from the
fee title, without a certificate from the county auditor and treasurer that
all taxes have been paid.

We are of the opinion that he should refuse to record such a deed.
Pursuant to Section 1978, Mason’s Minnesota Statutes of 1927, and the cases
of Fletcher v. Lorain Iron Mining Co., 172 Minn. 271, and Marble v.
Oliver Iron Mining Co., 172 Minn. 263, mineral rights may be separated,
and assessed and proceeded against separately from the fee title. However,
in your ease the state has a lien for delinquent taxes on the entire property,
including mineral rights.

On the other hand, if the mineral rights have heretofore been assessed
separately from the fee title, the conveyance would require only a certificate
that the taxes on the mineral rights had been paid.

M. TEDD EVANS,
Assistant Attorney General.
May 18, 1940. 373b-9b

201

Register of Deeds—Recording instruments—Fees for filing satisfactions—
M27 § 884.

Grant County Attorney.
You state:

“A mortgagee has five or six montgages against one mortgagor.
The last mortgage is paid, and on the satisfaction he sets up the mort-
gage paid and also all other prior mortgages from that same mortgagee,
and gives the number and date of filing of each instrument.”

You ask whether the register of deeds is entitled to 25¢ for the filing
of the five or six satisfactions, or whether he is entitled to 25¢ for each
one of the satisfactions, notwithstanding the fact that they are satisfactions
between the same mortgagor and mortgagee.

If the register of deeds of Grant County operates on a fee basis his
compensation in fees should be commensurate with the services rendered.
Under Section 884 of Mason's 1927 Statutes, the method of discharging mort-
gages by an entry on the margin of the record is provided for. If the regis-
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ter of deeds of Grant County follows this procedure in discharging mort-
gages, it would seem that he would have approximately six times as much
work to do with respect to the six mortgages mentioned as he would have
with only one.

On these assumed facts and under the circumstances stated in your let-
ter, it is our opinion that the register of deeds would be entitled to charge
a separate fee for each satisfaction recorded.

WILLIAM W. WATSON,
Special Assistant Attorney General.
March 19, 1940. 373b-16

202

Register of deeds—Records—Transeribing—M27 §§ 666, 833.

Renville County Attorney.

You state that the register of deeds of your county has brought to your
attention about a half a dozen scattered pages in your deed records where
such records are practically impossible to read due to the fact that the
ink has faded. You inquire as to whether or not the county commissioners
can have such work transcribed under Section 833 of Mason’s Minnesota
Statutes of 1927.

Section 833, Mason’s Minnesota Statutes of 1927, refers solely to the
books and records in the office of the county auditor, or county abstract clerk,
and has no application to the office of the register of deeds. The provision
referring to the county abstract clerk pertains principally to the three larger
counties of this state where a separate and distinet office of abstract clerk
is maintained.

However, it is our opinion that under Section 666, Mason’s Minnesota
Statutes of 1927, such work could be done. This section provides:

“In case the records of any such offices shall be damaged so as
to render any portion of them liable to become illegible, destroyed, or
lost, such board shall provide suitable books, and cause such records to
be transcribed, so that the new volumes will correspond, in designation,
letter or number, and page, to the original records. The fees for such
work shall be fixed by such board, and shall not exceed seven cents
per folio for the whole work done. Printed record books shall be used
whenever practicable for both original and transeribed records.”

HAYES DANSINGBURG,
Assistant Attorney General.
June 24, 1940. 861p
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Sheriﬂ's—Aides—Paymént—iner of county to pay reasonable value—
Offer of reward after arrest and conviction—M27 § 669-15, M40 § 7005.

Mower County Attorney.

You state that a telephone call came to the sheriff’s office, advising him
that there was a bank robbery in a neighboring town in your county; that
the deputy sheriff immediately started for this town and on his way picked
up three police officers of the city of Austin, together with the equipment
of the police department; that they arrived at the scene of the robbery
and engaged in a gun fight with the robbers; three of them were wounded,
with a total result of the capture and conviction of said bank robbers. You
state that the police officers now filed bills with the county for $50 each for
their assistance and inquire:

“1. May the Board of County Commissioners pay the three police
officers a reward under Section 669-15 * * * or is that section inap-
plicable 7"

“2. Is the County Board in payment of the three police officers,
limited to $3.00 per day and mileage as provided by Section 7005?”

“3. May the Board of County Commissioners pay the three police
officers what they believe to be reasonable compensation for their serv-
ices the night in question ?”

Your questions are answered as follows:

1. It is our opinion that this is answered in the negative. The only
authority I am aware of that provides for payment of rewards by the county
is Section 669-15, Mason’s Minnesota Statutes of 1927; and unless the facts
give the board power to pay such reward under this section, there is no ex-
isting authority therefor.

A reward is a contract with a valid offer on the one side and an ac-
ceptance of such offer on the other. It is for services to be performed.
Hence it must follow that the county board is without authority to pay
a reward or enter into a contract for services already performed.

2. It is our opinion that the county board is limited in payment of
these officers to $3 per day and mileage, as provided in Section 7005, Mason’s
1938 Minnesota Supplement referring to sheriff’s aides.

3. This inquiry is answered in the negative. The county board is
without power to make payments in a situation of this kind without legal
authority so to do. We are not aware of any authority granting such power
to them.

HAYES DANSINGBURG,
Asgistant Attorney General.

December 11, 1939. 390a-1
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204
Sheriff—Fees—Chattel Mortgage—Foreclosure sales—M27 § 6993.
Wabasha County Attorney.

You request an opinion on the fees that a sheriff may collect on a
chattel mortgage foreclosure sale by advertisement.

This question has been subject to a great deal of argument ever since
the Supreme-Court decision, Thompson v. First Division, 26 Minn. 353, and
has not been before the Supreme Court since. Former opinions of this office
on the question ean be found in 1930 Reports, No. 148, and 1920 Reports,
No. 280.

The Thompson case definitely decides that the foreclosure of personal
property under decree of court entitles the sheriff to a fee of $3.00. The
general basis for fees in these cases in section 6993, subsection 24, Mason’s
Minnesota Statutes 1927, which reads:

“For services not herein enumerated, the sheriff shall be entitled
to the same fees as for similar duties.”

It seems quite clear that a chattel foreclosure sale of an elevator
building or of any property that can be sold in one piece at auction sale,
would be similar to foreclosure sale of real estate under decree.

However, where the sheriff has, at chattel foreclosure sale, auctioned
off a number of head of livestock or any amount of property piece by piece,
after taking and holding such property in his actual possession, he has a
good argument for claiming that his services are similar to sale under execu-
tion, and that he is therefore entitled to fees provided for sale under
execution. The dividing line is somewhere in between these two illustra-
tions. This matter is apparently more or less settled by local custom in
different counties; but it is unfortunate that the legislature does not
pass an amendment to clarify the situation and make the fee fixed and
uniform in all cases.

M. TEDD EVANS,
Assistant Attorney General.

July 31, 1939. 390c-11

205

Travel Expense—Commissioners Investigating Application for tax reduc-
tions—M27 § 657.

Clay County Attorney.

You ask if your county commissioners may properly charge $3.00 per
day and mileage for investigating applications for tax reductions or abate-
ments,
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We assume that there are no special laws applying to your county and
that the general provisions for payment of your county commissioners are
covered by Section 657, Mason’s Minnesota Statutes of 1927. Therefore,
such a claim by a county commissioner is not a valid claim against the
county unless he had been previously appointed on a committee for such
investigation, so as te bring him under the provisions for additional pay-
ment, while acting on any committee under the direction of the board.

M. TEDD EVANS,
Assistant Attorney General.,
December 28, 1939. 124j

206

Travel Expense—Coroner—Mileage—When two officers ride together—only
one of them can collect.

T. 0. Streissguth, County Attorney.

In regard to mileage charged by the coroner for reviewing a dead
body. You state that it has long been the practice of the coroner to travel
in the company of the sheriff. That on certain occasions the coroner made
the trip in the sheriff’s automobile and that both the sheriff and coroner are
charging mileage therefor.

We advise that no officer can charge mileage unless it is an expense
incurred by him, and that in your instance if the coroner bills the county
for mileage he should pay the sheriff out of that mileage.

It is very proper for the sheriff to go along on these trips, as there may
often arise a question of criminal acts and the sheriff has the right to
investigate these matters and bill the county for necessary expenses in con-
nection therewith, but when the two officers ride together only one of them
can collect mileage therefor.

M. TEDD EVANS,
Assistant Attorney General.

March 17, 1939. 104a-6

207

Town Clerks—Compensation—Not subject to same limitation as supervisors
—M27 § 1089.

Chippewa County Attorney.

You refer to an opinion dated April 11, 1933, holding a town clerk,
under Section 1089, Mason’s Minnesota Statutes of 1927, is entitled to a
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per diem of $3.00, not exceeding $90.00 in any one year, unless increased
by the voters. You state it seems that the limitation of $90.00 applies only
to supervisors and has no application to the clerk. You ask our opinion
on this.

The statute, so far as pertinent, reads:

“The following town officers shall be entitled to compensation for
each day’s service as follows, viz.: * * * supervisors and clerks three
dollars when the service is rendered within the town, and three dollars
when rendered without the town, and mileage at the rate of five cents
per mile for each mile necessarily travelled by them on official business
out of town but not exceeding the sum of thirty dollars for such mileage
for any one town officer in any year but no supervisor shall receive more
than ninety dollars as compensation in any one year * * *.”

We agree that the $90.00 limitation applies only to supervisors. It
does not apply to town clerks. To the extent that the opinion of April 11,
1933, is inconsistent herewith it is superseded.

You are advised that in townships to which Section 1089, Mason’s
1940 Minnesota Supplement, applies, the compensation of the town clerk is
$3.00 for each day’s services rendered within or without the town, and
mileage as specified, and that the clerk’s compensation is not subject to the
$90.00 limitation.

The legislature in the quoted part of the statute refers in one place
to “supervisors and clerks” and in another to “supervisors.” It is difficult
to see what basis exists for construing the expression, “no supervisor shall
receive more than ninety dollars,” as though it read, “no supervisor or
clerk shall receive more than ninety dollars.” The legislature is presumed
to know what it is doing. Phelps v. Minneapolis, 174 Minn. 309 at 513. It
has said “supervisors” and not “supervisors and clerks” shall be subject
to this limitation. If it wishes clerks to be under the same limitation it may
easily amend the law and say so.

ROLLIN L. SMITH,
Special Assistant Attorney General.
March 15, 1940. 436¢

208

Town Clerk—Removal—Conviction of infamous crime—What constitutes—
M1927, 6953.

Scott County Attorney.

You ask whether or not a town clerk who has pled guilty to com-
pounding a crime is disqualified from holding office during the remainder
of his term. Section 6953, Mason'’s Minnesota Statutes of 1927, provides
every office shall become vacant on the happening of certain enumerated
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events, among them the incumbent’s “conviction of any infamous crime,
or of any offense involving a violation of his official oath.”

We have no definition from our supreme court as to what constitutes
an infamous crime. The supreme court of another state has said whether
or not a crime is infamous within the statute making an office vacant on the
incumbent’s conviction thereof is not determined by the nature of the offense
but by the consequences to the individual by the punishment prescribed.
Attorney General ex rel. O’Hara v. Montgomery, 267 N. W. 550, 2756 Mich.
504. That case specifically held that any crime punishable by imprisonment
in the state prison was an infamous crime. For other definitions, see 3
Words and Phrases (5th series) page 482,

Gross misdemeanors are defined by Mason’s Minnesota Statutes of
1927, section 9906, and the punishment, where no other is preseribed, is
fixed by section 9923, id., at imprisonment in the county jail for not more
than one year or by a fine of not more than $1,000.00.

Compounding a crime where the corrupt agreement relates to a mis-
demeanor or gross misdemeanor is a gross misdemeanor, and as such is
punishable by imprisonment in the county jail for not more than one year
or by a fine or by both. See 10034, id. Inasmuch as the gross misdemeanor
of which this town officer has been convicted is not punishable by imprison-
ment in the state prison, it would not seem to be an infamous crime within
our statute. You are so advised.

The only remaining question is: is the offense one involving a violation
of incumbent’s official oath?

Insufficient facts are stated to answer this definitely. It would first be
necessary to know what erime was compounded. For example, compounding
the crime of shooting game out of season would not involve a violation of a
town clerk’s official oath. On the other hand, compounding a violation of the
statute forbidding public officers from being interested in contracts with
the municipality they represent would amount to a violation of the official
oath. ‘

If the erime compounded did in fact involve a violation of the town
clerk’s official oath, then the conviction itself operates as a removal. State
ex rel. Martin v. Burnquist, 141 Minn. 308, at 322. In such a case no removal
proceedings are necessary. However, it would probably be appropriate and
desirable in such a case for the town board to adopt a resolution reciting
the fact of the conviction and declaring that as a result thereof the in-
cumbent had vacated his office and direeting him to turn over his official
books and records to the person appointed to succeed him.

The law makes no provision for the removal of a town officer because
of his misconduct. In the case under consideration, either the town clerk
is automatically removed from his office by virtue of his conviction or he
continues to hold it. Neither the town board nor any other authority has
the power to remove him from the office because of his conduct.

ROLLIN L. SMITH,

Special Assistant Attorney General.
December 2, 1940. 475g
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209

Vacancies—Officer who was also officer elect, died between election
and end of term. Vacancy in office existed at once, to be filled by
Commissioners. On first Monday in succeeding January, a vacancy
again existed to be filled by Commissioners—M27, §§ 659, 6953, 821.

Honorable Harold Harrison.

You inquire as to “the right of a county board to fill a vacancy in the
office of register of deeds for a full term of four years beginning the first
Monday in January, 1939, or whether such appointment should be only un-
til the next county election, or until a special election,”

Section 659, Mason’s Minnesota Statutes of 1927 provides:

“When a vacancy occurs in the office of * * * register of deeds
* * * the county board shall fill the same by appointment. * * *
The person so appointed * * * shall hold for the remainder of the
unexpired term and until his successor qualifies.”

Section 822 of said statutes also contains the provision that such ap-
pointment “shall be for the balance of such entire term.”

Subdivision 8 of Section 6953, Mason’s Minnesota Statutes of 1927,
provides that in the case of the death of the person elected before he quali-
fies,

“the vacancy shall be deemed to take place at the time when his term
of office would have begun had he lived.”
Section 821 of Mason’s Minnesota Statutes of 1927 provides that:

“The term of office of a register of deeds shall be four years and
until a successor is elected and qualified and shall begin on the first
Monday of January next succeeding an election.”

As the register of deeds of Hennepin county, who was also register of
deeds elect, died before the beginning of a new term, the office became
vacant on his death, and by reason of the aforesaid subdivision 8, Section
6963, a second vacancy took place on the first day of the new term.

The County Commissioners therefore had the power to appoint a reg-
ister of deeds who should hold office for the balance of the term from and
after the death of the incumbent up to the first Monday of the following
January and also to appoint a register of deeds to fill the vacancy which
occurred on the first Monday of January, 1939, for the entire balance of the
term ending in 1943. If the board has not filled the vacancy existing on
the first Monday of January, 1939, it has the right to do so at any time.

The conclusion herein reached is in conformity with the decision of our
Supreme Court in State v. Borgen, 248 N. W. 744, which holds,

“that no provision of the constitution is violated by the acts which pro-
vide that an appointee to a vacancy in the office of sheriff holds for the
remainder of the unexpired term.”
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As the law pertaining to a vacancy in the office of register of deeds
is the same as that applicable to a vacancy in the office of sheriff, it is clear
that unless the law is changed there can be no election of a register of
deeds in Hennepin County until 1942,

J. A. A. BURNQUIST,
Attorney General.
April 11th, 1939. 373a-4

ORDINANCES

210

Aireraft—Authority to regulate operation of over city.
City Attorney, Albert Lea.

It appears that a certain local enterprise has resorted to advertising
from an airplane equipped with a loud speaking device. As the plane is
flown over the city music is reproduced and advertising announcements are
made. Quoting from your letter:

“I have personally observed pedestrians on the streets, on a busy
Saturday afternoon, attempt to cross at intersections with their eyes
fastened upon the airplane flying overhead, in total disregard of traffie
movements upon the streets and trunk highways.”

In connection with these facts you ask whether or not the city may
prohibit the playing of music and the making of advertising announcements
over the corporate limits of the eity or audible therein.

Your question brings us into a new field. There are no state laws or
supreme court decisions shedding any light on the subject. A question of
charter interpretation is involved. We assume your charter contains the
usual provisions authorizing the council to regulate the use of public
grounds, and streets, and to abate nuisances. The manner in which these
advertising planes are operated might constitute a public nuisance. Pos-
sibly their operation over the city might be forbidden on the grounds that,
as operated, they constitute a public nuisance.

The few cases we have on this subject are not determinative of your
question.

In Smith v. New England Aircraft Co., 270 Mass. 511, 170 N. E. 300,
69 A. L. R. 300, it was held that the fixing by state law and federal regu-
lation of 500 feet as the minimum altitude of flight by aircraft, except in
taking off and landing, was not in excess of the permissible interference
under the police power, and the power to regulate commerce. In that case,
certain landowners sought to enjoin the operation of airplanes over their
property on the ground it constituted a nuisance by reason of noises ema-
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nating therefrom. Relief was denied them on the ground that the noise and
proximity of aircraft had not been such as to be harmful to the health and
comfort of ordinary people, and fright or apprehension of personal danger,
or of injury to livestock or property were not present. In other words, an
airport is not a nuisance per se.

However, an airport may become a nuisance from the manner of its
construction or operation. Thrasher v. Atlanta, 178 Ga. 514, 178 S. E. 817.
Especially where there is an interference with property rights. Swetland
v. Curtis, ete., 556 F. (2d) 201. In an article in 48 Am. Law Rev. 919, this
rule is announced:

“Where enjoyment of property is interfered with by, for instance,
the frightening of horses, or even of persons of ordinary courage by the
close proximity of the aircraft it cannot be doubted the court’s inter-
ference could be obtained to restrain annoyance by such causes.”

If a property owner has such a right it is difficult to see why a city—
granted requisite charter authority—does not possess similar rights, includ-
ing the right of the council to regulate the manner of flying over the city.

In Silverman v. Chattanooga, 1656 Tenn. 642, 57 S, W. (2d) 552, it was
held that charter authorization to regulate public grounds included power
to enforce violation of an ordinance regulating the operation of aircraft
over the municipal airport.

Assuming charter authorization, express or implied, it is our opinion
that the council may adopt an ordinance prohibiting the playing of music
or the making of advertising announcements from aircraft flying over the
city at a low altitude.

It may be that such an ordinance would be held inapplicable to air-
craft engaged in interstate commerce—that being a field for the federal
authorities. However, in such a case it is possible the federal authorities
might adopt a regulation similar to the city ordinance.

ROLLIN L. SMITH,
Special Assistant Attorney General.
November 8, 1940. 62c

211

General Welfare—Clean-up-day—Based purely on aesthetic grounds—Police
powers.

Charles A. Fortier, City Attorney, Little Falls.
You state and ask:

“The City Health Officer is desirous of having an ordinance passed
providing for definite clean up days within the city. He desires this
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ordinance to be so inclusive that he or the city will have power to force
people to clean up their yards and premises when the same are un-
sightly.

“Can such an ordinance legally be enforced if such clean up is
based purely on aesthetic reasons and not on any idea that the prem-
ises constitute a menace to health or a fire hazard ?”

Generally speaking, a municipality is vested with authority to enact
ordinances protecting the public health. The extent to which such police
power may be exercised has never been defined with precision. The Supreme
Court of the United States once said that:

Wk ox % It is always easier to determine whether a particular case
comes within the general scope of the power, than to give an abstract
definition of the power itself which will be in all respects accurate.
* ok Y Qtone v. Mississippi, 101 U. S. 814, 25 L. Ed. 1079.

The nature of ordinances and regulations which may be adopted and
enforced for the purpose of conserving the public health is largely discre-
tionary with municipal authorities. Such regulations have uniformly re-
ceived a liberal construction by the courts and unless clearly unreasonable
and arbitrary or demonstrably violative of some constitutional provision in-
tended to protect the liberty of the individual or property rights, such regu-
lations will be sustained.

I therefore have no hesitation in saying that your city is authorized
to enact an ordinance requiring the cleaning of private yards and premises
in order to satisfy the requirements of public health.

In the second part of your inquiry you ask if such an ordinance could
legally be enforced if it were “based purely on aesthetic reasons and not on
any idea that the premises constitute a menace to health or a fire hazard ?”
This part of your question is answered in the negative,

Our courts have looked with disfavor upon ordinances and regulations
enacted under the police power based on artistic or aesthetic purposes and
have viewed such ordinances as invasions of private property rights. Welch
v. Swasey, 214 U, 8. 91, 53 L. Ed. 923. The prevailing legal view has been
expressed in the case of Passaic v. Paterson Bill Posting, ete., Co., 72 N.
J. L. 285, 62 Atl. 267. There the court said:

“Aesthetic considerations are a matter of luxury and indulgence
rather than of necessity, and it is necessity alone which justifies the
exercise of the police power to take private property without compen-
sation.”

However, there is a marked tendency in the decisions of our courts to
place a greater emphasis upon beauty and cultural values in connection with
the exercise of the police power. It is apparent that our courts will consider
aesthetic values in connection with some other basis for the exercise of the
police power. Thus, in Opinion of the Justices, 234 Mass. 597, the court
said:
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“The inhabitants of a eity or town cannot be compelled to give up
rights in property, or to pay taxes, for purely aesthetic objects; but
if the primary and substantive purpose of the legislation is such as
justifies the act, considerations of taste and beauty may enter in, as
auxiliary.”

As early as 1908, the Court of Appeals of Maryland said:

“* * * it may be that in the development of a higher civilization,
the culture and refinement of the people has reached the point where
the education value of the Fine Arts, as expressed and embodied in
architectural symmetry and harmony, is so well recognized as to give
sanction, under some circumstances, to the exercise of this power even
for such purposes.” Cochran v. Preston, 108 Md. 220, 70 Atl. 113.

The Kansas court in Ware v. Wichita, 113 Kan. 153, 214 Pac. 99, states:

“k * * There is an aesthetic and cultural side of municipal de-
velopment which may be fostered within reasonable limitations. * * *
Such legislation is merely a liberalized application of the general wel-
fare purposes of state and federal constitutions.”

See also “The Attitude of the Law Toward Beauty,” vol. VIII, Ameri-
can Bar Association Journal, August, 1922, page 470, et seq.; State v. New
Orleans, 154 La. 271, 97 So. 440.

In summary, therefore, as the law now stands, ordinances and regula-
tions based purely on aesthetic grounds will not be sustained, but if such
aesthetic grounds are auxiliary to or in addition to some other grounds
then the ordinance will be sustained as a legitimate exercise of the police
power. It is difficult to draw a line of demarcation between regulations
based purely on aesthetic grounds and ordinances based on some other
grounds within the proper exercise of the police power. There must be an
examination of the ordinance or regulation in each case in order to deter-
mine whether or not such ordinance would be a reasonable exercise of the
police powen

Generally speaking, therefore, I am of the opinion that your city coun-
cil may pass and enforce an ordinance requiring the cleaning of yards in
the interest of the public health, as asked in your first paragraph, and that
the city council is without authority to pass and enforce an ordinance “based
purely on aesthetic reasons,” as asked in your second paragraph.

Section 32 of your city charter vests authority in the city council to
enact all ordinances “necessary for the government and good order, and
for the health, safety and welfare of the city, * * *”; and Section 14 of
your charter vests in the board of health the authority to enforce all such
ordinances.

EDWARD J. DEVITT,
Assistant Attorney General.
September 13, 1939. 62¢



260 MUNICIPALITIES

212

Licenses—Authority to require payment of delinquent taxes as condition
precedent to granting of.

White Bear Lake City Attorney.
You state:

“We have a situation existing in White Bear Lake where a num-
ber of applicants for licenses are owing personal property taxes and
real estate taxes in past years. In some instances the personal prop-
erty taxes were incurred by the applicant during the term of previous
licenses granted to him. One specific case is the movie theatre licensee.
She is owing personal property taxes levied against the movie equip-
ment during several years last past and she has now an application for
a further license. While I have found no precedent, I am of the view
that the City may as a prerequisite to the granting of a license require
payment of all taxes that are delinquent against the business licensed
in previous years, including real estate taxes.”

You ask our opinion. Your inquiry presents a question as to the author-
ity of your city council to enact an ordinance requiring the payment of de-
linquent personal property and real estate taxes as a condition precedent
to the granting of a license by the city council.

The question, so far as I have been able to discover, has not been
passed upon by the Supreme Court of this state. However, in the case of
State of Minnesota ex rel. Ashton v. Register of Deeds of Ramsey County,
26 Minn. 521, the court held that it was unlawful for the register of deeds
of Ramsey County to receive for record or to record deeds of real estate
situate in the City of St. Paul which did not have upon them the county
auditor’s certificate that all taxes had been paid and the city treasurer’s
certificate that all special assessments had been paid. The decision, there-
fore, upheld the constitutionality of Laws 1878, Chapter 1, requiring that
all delinquent taxes be paid before a deed could be filed for record, and
Special Laws of 1874, Chapter 1, Section 73, which required that all taxes
for local improvements be paid before a deed be recorded with the register
of deeds. In so holding, the court, inter alia, said:

“* * ¥ because the constitution imposes no restriction upon the
authority of the legislature in the matter, we can see no reason why
it is not competent for the legislature to prescribe any other rule, regu-
lation or condition with reference to the registration of conveyances
of real estate, which, in its wisdom, it may see fit to enact, provided
only that such its action is legislative.

“It is therefore competent for the legislature to enact, as it has
done in the statutes before quoted, that no register of deeds shall re-
cord any deed not having thereon the county auditor’s statement and
the city treasurer’s certificate, as therein prescribed. * * *”



MUNICIPALITIES 261

In passing, I may call your attention to the provisions of Laws 1927,
Chapter 381, now found in Mason’s Minnesota Statutes of 1927, Section
1973-6 and 1973-7, which provides that no public moneys are to be depos-
ited in any bank in Minnesota while any taxes assessed against any of the
shares of stock of such bank are delinquent. So far as I know, the con-
stitutionality of the law has never been tested.

Looking elsewhere for authority on the question submitted, we find a
rule stated in 37 C. J., Licenses, Section 92, to the effect that:

“* % * an applicant (for a license) may be required, inter alia,
to disclose the extent and value of his business, and pay, or show that
he has paid, all his taxes. * * *"

In the case of Flanagan v. Town of Petershurg (W. Va.), 150 S. E.
382, the court stated that the governing body of the municipality was
authorized to refuse a pool room license to an applicant who was delin-
quent in the payment of his town taxes and who by his own admission had
been convicted of assault and battery. The court discussed at great length
the authority of a municipality to prohibit entirely the maintenance of pool
rooms and the playing of pool, and then came to the conclusion that regard-
less of whether or not the municipality had authority under the statutes to
absolutely refuse pool room licenses, the evidence submitted in the case
showing that applicant had not paid his taxes and that he had been con-
vieted of assault and battery was sufficient evidence to support the mu-
nicipality’s action in refusing the pool room lirense. The court stated that
the municipality had not abused its exercise of reasonable discretion. This
case is not authority for the proposition that a municipality may refuse a
license solely on the grounds that taxes have not been paid but it holds
that the fact the taxes have not been paid may be considered in examining
the character and fitness of the applicant.

The case of Sights v. Yarnalls was decided by the Court of Appeals of
Virginia in 1855 and is found in 12 Grat. (53 Va.) 292, There the court
expressed the opinion that the city council of Wheeling, Virginia, having
been so authorized by its charter, could impose a tax upon ordinaries (tav-
erns or lunch rooms) in addition to the regular state tax and that such
council was fully authorized to make the payment of such tax a condition
precedent to the right to demand the emanation of the license. It is to be
noted that in this case the tax required to be paid as a condition precedent
to the granting of the license was a local tax.

A very enlightening case is that of In re Kalana, 22 Hawaii 96, 1916 D
Annotated Cases 1094, decided by the Hawaiian Supreme Court in 1914.
There the court stated that the statute making the payment of taxes to the
state as a condition precedent to obtaining an occupation license (hack
driver's license) was valid even though it required the payment of taxes
that became due before the enactment of the statute. There, in answer to
the argument that the statute in effect combined the taxing and police pow-
ers of the government in a manner contrary to the constitution of the United
States, the court said:



262 MUNICIPALITIES
“* * * There is no good reason why a single statute should not
include the exercise of both the power of taxation and the police power.”

An interesting note is attached to the case on page 1099 of the Anno-
tated Cases, 1916 D, wherein it is stated that as a general rule,

“* * * g statute denying to delinquent taxpayers civil rights not
specifically secured by the Constitution is valid, * * *7
Under this general rule, the Minnesota case of State v. Register of Deeds
of Ramsey County, supra, is cited. The note also points out that statutes
making the payment of taxes a qualification for voting has been upheld as
a valid exercise of the taxing powers. Citing cases.

A recent case more in point is that of Somerset v. Newton, 82 S. W.
(2d) 306, decided by the Kentucky Supreme Court in 1935. There, as a con-
dition precedent to the granting of a liquor license, the city council of Som-
erset required by ordinance that all taxes, assessments and other financial
claims of the city must be paid as a condition precedent to the license. The
enactment of additional requirements had been authorized by the Aleoholic
Liquor Control Act enacted by the state legislature. The court upheld the
validity of the ordinance, saying:

“x * * (Governments cannot be maintained without revenue, and

good citizenship includes the duty of meeting one’s just obligations to
his government. Of course, we would not be understood to say that good
citizenship is measured by ability to meet one’s obligations, but inabil-
ity is one thing and unwill'ngness quite another. One who is finan-
cially able to pay 3300 for a license is certainly able to pay to his city
an annual poll and property tax of approximately $2. * * *”

None of the above cases are exactly in point. Most of them construe
the constitutionality of a statute imposing the condition that taxes be paid
before a license be issued. None of them construe the constitutionality of
an ordinance. The decided cases, however, do indicate the tendency of the
ccurts to uphold legislation of this kind.

The object'ves of such legislation are undoubtedly commendable and
conducive to the aims of good government. Th= practice is now quite wide-
spread in this state and is working especially satisfactorily in the cities
of St. Paul and Minneapolis. Its operation inures to the benefit of the state
and the municipalities alike. In vicw of the holdings above reviewed, I am
of the opinion that it would be upheld as against constitutional objections.
I believe it would be best, however, to initiate the practice by means of an
ordinance authorizing the issuance of licenses only to persons of good char-
acter and to provide therein that the failure to pay taxes would constitute
evidence of a lack of good character for the purposes of the ordinance.

EDWARD J. DEVITT.
Assistant Attorney Genera].
May 17, 1940. 62c
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213

Peddlers—Hawkers and transient merchants—Whether farmers selling ani-
mals, turkeys and chickens within terms of ordinance—Minn. Cons., Art.
1, § 18.

Thomas J. Carey, Ely City Attorney.

You state that the city of Ely has an ordinance requiring that peddlers,
hawkers and transient merchants procure licenses before selling their wares
in Ely. You ask if farmers selling meat from animals raised by them on
their own farms including turkeys and chickens, must procure a license under
the ordinance.

The Minnesota Constitution, Article 1, Section 18, provides that:

“Any person may sell or peddle the products of the farm or gar-
den occupied and cultivated by him without obtaining a license there-
for.”

Our Supreme Court hos never passed upon the question, but if it were
to do so I am inclined to the view that it would hold that meat from ani-
mals and turkeys and chickens raised on land occupied by a farmer would
be interpreted as “products of the farm or garden” within the meaning of
Article 1, Section 18, above quoted.

Under a statutory limitation that no city shall levy or collect any tax
or license fee from any farmer for the sale of any “produce” raised by him
and sold from his wagon in such city, it has been held that a license can-
not be imposed on a farmer for selling from his wagon on the streets spare-
ribs and sausages made from hogs raised and butchered by him on his farm.
Higbee v. Burgin, 197 Mo. App. 682, 201 S. W. 558. In that case the court
quoted the court of appeals of the Distriet of Columbia which said with ref-
erence to the definition of the word “produce’:

“‘But the common parlance of the county, and the common prac-
tice of the country, has been to consider all those things as farming
products or agricultural products which had the situs of their produc-
tion upon the farm, and which were brought into condition for the uses
of society by the labor of those engaged in agricultural pursuits, as
contra-distinguished from manufacturing or other industrial pursuits.’”

The cases seem to revolve around the definition of a peddler and the
courts have even gone so far as to hold that a butcher killing beeves on his
own premises and selling meat from a wagon was not a peddler within the
meaning of the ordinance. State v. Kumpel (Del.), 43 Atl. 173.

For a discussion of the proposition see MeQuillin’s on Municipal Cor-
porations, Sections 1065 and 1120, and cases therein cited.

Our Supreme Court recently held (July 9, 1939) that an ordinance re-
quiring transient merchants selling “natural products” of the farm to secure
a license, and exempting therefrom persons selling products raised on farms
occupied and cultivated by them, was violative of the state and federal con-
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stitutional prohibitions against class legislation. State of Minnesota v.
Pehrson, 287 N. W. 313. The case followed two earlier decisions decided
prior to the effective date of Article 1, Section 18, of the constitution. State
ex rel. Wagener, 62 Minn. 206, 72 N. W. 67; State v. Jensen, 93 Minn. 88,
100 N. W. 644. I do not know the provisions of your ordinance, but it
should perhaps be examined in the light of State v. Pehrson, supra.

As to the authority of a municipality to charge an inspection fee for
products as a condition precedent to authorizing the sale of products of the
farm or garden see Mason’s 1938 Minnesota Supplement, Section 3813, and
Mason's Minnesota Statutes of 1927, Section 3820, as construed by Opinion
No. 20 of the 1936 Report of the Attorney General. See also the discussion
in 18 Minn. Law Rev. 841.°

For Minnesota cases on the history of the constitutional provision see
especially State ex rel. Mudeking v. Parr, 109 Minn. 147, 123 N. W. 408,
and other cases cited in Mason’s 1927 Statutes under Article 1, Section 18,
of the constitution. See also the following: 85 Minn, 290, 93 Minn. 88, 109
Minn. 302, 69 Minn, 209,

EDWARD J. DEVITT,
Assistant Attorney General.
December 7, 1939. 477b-21

214

Peddlers—Solicitors—*“Green River Ordinance.”
City Attorney, Anoka.

I have examined the ordinance you submit and it is substantially the
same as the type of ordinance known as the “Green River Ordinance,” which
has been the subject of much judicial expression in recent years.

In November of 1931, the town of Green River, Wyoming, enacted an
ordinance substantially the same as yours declaring the practice of going
in and upon private residences by solicitors, peddlers and others named as
a nuisance and providing punishment therefor. The pertinent part of such
ordinance reads as follows:

“The practice of going in and upon private residences in the Town
of Green River, Wyoming, by solicitors, peddlers, hawkers, itinerant
merchants and transient vendors of merchandise, not having been re-
quested or invited so to do by the owner or owners, occupant or occu-
pants of said private residences, for the purpose of soliciting orders
for the sale of goods, wares and merchandise, and/or for the purpose
of disposing of and/or peddling or hawking the same, is hereby de-
clared to be a nuisance, and punishable as such nuisance as a misde-
meanor.”
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The Fuller Brush Company caused an injunction to issue prohibiting
the enforcement of the ordinance. The granting of the injunction was sus-
tained in the United States Federal District Court, 60 Fed. (2d) 613. The
case was appealed to the Circuit Court of Appeals, which court reversed
the order granting the writ and dismissed the bill. Town of Green River
v. Fuller Brush Co., 656 Fed. (2d) 112. In that decision the court pointed
out that the classes named in the ordinance had long been recognized as
subject to police power regulation. Since the ordinance did not attempt to
prohibit sales but only denounced a particular practice, it was held not
an unreasonable burden upon interstate commerce. The court took judicial
notice of the fact that the frequent ringing of doorbells can become a nui-
sance. Since by its terms it was universal in its application, the ordinance
was held not diseriminatory. The decision of the Circuit Court of Appeals
was not appealed to the United States Supreme Court.

The same ordinance was sustained by the State Supreme Court of Wy-
oming. Town of Green River v. Bunger, 58 Pac. (2d) 456. Here the court
emphasized that the town had power to pass the ordinance under its police
powers. The court stated that although the defendant in the case operated
through what the court called a “license by consent implied from custom,”
the practice might nevertheless be regulated and restricted.

On June 27, 1938, the Supreme Court of Louisiana upheld the validity
of a similar ordinance. Shreveport v. Cunningham, 182 So. 649.

There have been several decisions holding the so-called Green River
ordinances to be invalid. In the case of City of Orangeburg v. Farmer, 186
S. E. 783, decided in July, 1936, by the Supreme Court of South Carolina,
a similar ordinance was held invalid as an unreasonable exercise of the po-
lice power.

Later, in June, 1937, the Maryland Supreme Court held a similar ordi-
nance (but with some distinguishing features from the original Green River
ordinance) to be invalid. Jewel Tea Company v. Town of Bel Air, 192 Atl.
417. In the case of Prior v. White, 180 So. 347, decided April 6, 1938, the
Supreme Court of Florida held a Green River ordinance invalid because of
the existence of an implied custom or usage permitting calls on household-
ers. “Such calls are therefore not nuisances and cannot be made punishable
as such. Even at most, the acts constituted private nuisances,” the court
said. The ordinance in that case was also held to be unreasonable,

The Virginia Supreme Court on February 20, 1939, held a Green River
ordinance invalid mainly on the ground that the prohibited act at most con-
stituted only a private nuisance and was therefore not an object of police
power regulation. White v: Town of Culpeper, 1 S. E. (2d) 269.

It will thus be seen that there is a distinct lack of uniformity in the
decisions of the courts of the various states. Our Supreme Court has never
passed upon the question.

I am informed that two of our district courts have held the Green River
ordinances of the cities of Pipestone and Waseca to be valid exercises of
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the police power. The Pipestone case was decided in 1936, the Waseca case
in 1938.

The lack of uniformity in the decisions is also present within the State
of Minnesota, for on July 20, 1938, the Polk County District Court held a
Green River ordinance of the village of Fertile to be invalid on the ground
that it was unreasonable and beyond the statutory power granted to the
village. 1 am also informed that the Green River ordinance of the city of
Rochester was construed by the Olmsted County District Court in August,
1938. The decision did not hold the ordinance invalid on the customary con-
stitutional grounds, but did hold that it was inapplicable to farmers ped-
dling their own products.

Our Supreme Court recently construed a licensing ordinance of the
city of Minneapolis which exempted persons selling produce raised on farms
occupied and cultivated by them from the operation of the ordinance, and
held it to be invalid because of such exemption. State of Minnesota v.
Pehrson (July 9, 1939), 287 N. W. 313. I call your attention to the deci-
sion, not because it has a direct bearing on the validity of your Green River
ordinance, but because it should be considered as within the general sub-
ject matter.

In view of the absence of uniformity in the decisions of the various
state and federal courts, and the diversity of opinion amongst the district
courts of the state, we are reticent (and unable) to express a definite
opinion as to the validity of your ordinance. Its legality can be finally de-
termined only by a judicial determination by our highest court, a decision
very much to be desired.

EDWARD J. DEVITT,
Assistant Attorney General.
December 22, 1939. 477b-1

215

Service Trades—Dry cleaners—Council—Powers of.
City Attorney, Mankato.

You ask whether or not the city of Mankato has the authority to enact
an ordinance regulating service trades such as the dry cleaning business,
by fixing prices which may be charged for services. You state:

“We would like to set up an ordinance in the City of Mankato
allowing the dry cleaners or any other service trade to petition the
City Council, and after a hearing allow the City Council to set a price
as a fair trade price for this industry in this area, and after such de-
termination of price the amount set is to be considered the fixed price
for such operations in this area until a change is made by a new peti-
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tion being presented and a new hearing to determine such change.”
You also ask several other subsidiary questions.

You do not point to any statute or section of your city charter under
which it is claimed that the city would have authority to fix prices in the
service trades. An examination of the statutes and your charter does not

disclose that there is any such authority. As you know, it is a well estab-
lished general rule of law that a municipality has only such authority and
power as is expressly granted to it by the legislature. A city council is a
body of special and limited jurisdiction and its powers cannot be extended
by intendment or implication, but must be confined within the express grant
of the legislature. Our Supreme Court has so held in several instances.
See especially St. Paul v. Laidler, 2 Minn. 190 (159); St. Paul v. Traeger,
25 Minn. 248; St. Paul v. Robinson, 129 Minn. 383, 152 N. W. 777. See Dun-
nell’s Digest, Sections 6684, 6763, and cases cited.

As you point out, the barber trade is regulated and prices are fixed in
certain areas of the state. However, this is by authority of a special act
of the legislature, Laws 1937, Chapter 235. The act has been held consti-
tutional., State v. McMasters, 204 Minn. 438, 283 N. W. 767. The legality
of laws fixing prices in various fields has been the subject of much judi-
cial expression in recent years, but I have been unable to find any cases
which dwell upon the authority of a municipal body to fix prices in service
trades where there is no express statute or charter provision as the basis
for the exercise of such authority.

EDWARD J. DEVITT,
Assistant Attorney General.
August 27, 1940. 62¢

216

Special assessments—Authority of city council of Fergus Falls to
impose “tapping fee” as condition precedent to water main and sewer
connections to property purchased at tax sale—L39, C386, L39, C328.

City Attorney, Fergus Falls,
You state:

“This City has heretofore levied special assessments for the con-
struction of water main extensions and sanitary sewers. Subsequent to
the making of the assessment some of the premises were forfeited to
the State of Minnesota for nonpayment of taxes. Some of this prop-
erty has now been repurchased in proceedings held pursuant to recent
legislation upon this subject and we anticipate that other premises will
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be similarly purchased. If the purchasers of these premises are going
to receive the benefits of sewers and water mains the property will be
receiving the same without having paid any assessment.”

and ask:

“whether or not the City of Fergus Falls, operating under a municipal
charter, has authority by ordinance or resolution to compel the owners
of such property to pay a so-called ‘tapping fee’ commensurate to or
equal to the amount of the original assessment made against the prop-
erty, which assessment had been cancelled when the property was for-
feited to the State for nonpayment of taxes, which ‘tapping fee’ must
be paid before a service connection is made either with the water main
or sanitary sewer so as to serve the premises in question,”

I doubt the authority of the city to enact and enforce an ordinance or
resolution of the kind proposed.

Generally speaking, the power to impose a “tapping fee” as a condition
precedent to making a connection with a city water main or sewer is an
exercise of the police power of the municipality, as distinguished from the
taxing power. 3 McQuillin Municipal Corporations, Section 1092. Such a
fee is not a tax upon the property but is a burden imposed for the right
to exercise a franchise or privilege and the amount to be charged is used
as a mode of computing the amount to be paid for the exercise of such a
privilege. Pullman Southern Car Company v. Nolan, 22 Fed. 276. Since
such a license fee is imposed as a condition precedent to the exercise of a
privilege or franchise and not for the purpose of obtaining revenue, the
fee must be a reasonable one based on the cost of exercising the police
functions. The fee here attempted to be imposed is to be “commensurate
to or equal to the amount of the original assessment made against the
property” and is in the nature of a revenue measure meant to compensate
the city for amounts previously paid by it or still owing by it for the cost
of the water mains and sewers abutting the property in question.

It would thus appear that the eity is attempting to do indirectly what
it ecannot do directly.

Viewing the problem in a different light, it is stated as a general rule
that:

“% % * a municipality cannot make the payment of a void assess-
ment a condition of making the connection.”

4 MecQuillin’s Municipal Corporations, Section 1567. In the case of Meyler
v. Meadville, 23 Pac. Co. Ct. Reports 119, the city of Meadville attempted
to demand payment of $43.58, the amount due for certain special assess-
ments for the construction of sewers abutting the property in question, as
a condition precedent to allowing the property owner to connect his sewer
with the main sewer. The assessment made was without authority of law
and null and void and of no effect. In construing the authority of the city
to make the payment of such void assessment a condition precedent to the
connection, the court said:
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“It cannot be denied that municipal corporations may by general
rules regulate the use of public sewers, and determine the price at which
a private person may connect therewith * * * and we have no doubt
but that they may compel the payment of any properly and regularly
assessed amount upon a given property before the same may be per-
mitted to connect with the sewer, but we are of opinion that they mav
not compel the payment of a void assessment as a condition precedent
to making the connection.”

An analogous situation exists here, The assessment heretofore levied,
so far as the purchasers of the tax-forfeited property from the state are
concerned, is void and of no effect since, if the property was owned by a
private individual at the time of forfeiture and such assessment had been
levied prior thereto, it was the duty of the county auditor to cancel such
assessment. Mason’s 1938 Minnesota Supplement, Section 2139-21. If the
assessment was attempted to be levied while the title to the property was
vested in the state, no valid lien attached as a result thereof since state-
owned property is not subject to a lien for special improvements. Foster
v. Duluth, 120 Minn. 484, In re Delinquent Taxes, Polk County, 182 Minn.
437. An analogous conclusion may, therefore, be drawn.

For cases dwelling on discrimination see: Dulaski v. Longburough
(Ark.), 129 S. W. 536; Baneser v. Philadelphia, 41 Pa. Sup. Ct. 515; Spring-
myer v. State, 1 Ohio Cir. Ct. 501; Mobile v. Bienville Water Supply Com-
pany (Ala.), 30 So. 445.

It also appears that the “tapping fee" proposed is sought to be charged
only against property which had previously forfeited to the state. The same
fee is not to be charged against property which has been privately owned.
Such an imposition would run contrary to the general rule that license fees
imposed must be uniform and apply equally to all persons of the same
class. It is not apparent that there is any reasonable basis for placing pur-
chasers of tax-forfeited property in a class separate from that of persons
who have purchased property from private individuals or who have owned
it since the time of the imposition of the special assessment.

I am informed that the city of Minneapolis has enacted ordinances re-
quiring the payment of a tapping fee commensurate with the cost of the
special assessment previously paid by the city as a condition precedent to
making sewer and water connections to property purchased at tax-forfei-
ture sale. See official publication of Ordinances and Resolutions passed by
the city council of the city of Minneapolis, Minnesota, at a regular meet-
ing thereof held August 25, 1939, and published August 30, 1939, in the
Minneapolis Star Journal. The city attorney has based the authority of the
city council to enact such ordinances and resolutions on certain provisions
of the city charter and on the authority of Herrmann v. State (Ohio), 43
N. E. 990, and upon two cases which arose in the city of Fergus Falls, City
of Fergus Falls v. Boen, 78 Minn. 186; City of Fergus Falls v. Edison, 94
Minn. 121. Both cases are cited and followed in Lee v. Scriver, 143 Minn.
17. The two Fergus Falls cases deal with the authority of the council to
impose a connection charge of $33.00 applicable alike to all abutting prop-
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erty owners where the council failed to levy special assessments against the
abutting property owners, to defray the cost of constructing the sewers
in question. We do not feel that those cases are controlling of your inquiry.

It must be admitted that the law, as it now stands, works an injustice
on municipalities making special improvements on tax-forfeited land since
there is no statutory provision for proportionate reimbursement to muniei-
palities after such property has been purchased. However, this is a matter
which can easily be remedied by legislative act, and the subject may well
have the attention of the next legislature. We suggest that you call it to
the attention of the members from your district at the next session.

For the reasons above stated, we are inclined to doubt the authority
of your council to enact the ordinance or resolution proposed, and to doubt
the validity of such an ordinance or resolution if enacted.

EDWARD J. DEVITT,
Assistant Attorney General.
March 11, 1940. 62c

PUBLIC HEALTH
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Communicable Diseases—Control—Liability for cost of.
Itasca County Attorney.

As to what constitutes control of a communicable disease, this office
has held over a period of years that:

(1) Establishing, enforcing and releasing quarantine constitutes such
control and js a purely public charge payable in the first instance by the
town or village which may in turn recover one-half from the county.

(2) Disease control measures necessary for the publie’s protection but
which also benefit the patient, e. g., vaccination, antitoxin, hospitalization
in certain cases, are primarily the liability of the patient or person liable
for his care but may be allowed as a public charge when all possible efforts
to secure payment by the responsible individual have failed; and

(3) Measures intended for the care, comfort and relief of a patient
but not necessary for the protection of the public are private liabilities and
cannot be assumed as a publiec charge except by way of poor relief.

You will find many of these opinions digested briefly at the end of the
State Health Laws and Regulations issued in printed form by the State
Board of Health.

ROLLIN L. SMITH,
Special Assistant Attorney General.

June 16, 1939. 611a-1
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Health Officer—Liability for services in certain instances—M27, §§ 5348,
5351,

Director Department of Health.
You inquire:

1. “Is a county liable to a town for any part of the money ex-
pended by such town in payment for the services of a medical health
officer appointed by the town board?”

This inquiry is answered in the negative. It is my opinion that Ma-
son’s Minnesota Statutes of 1927, Sections 5348 and 5351, do not contem-
plate the county paying any part of the money expended by the town on
payment for the services of the regular medical health officer, whether he
be the physician member of the town board or the one appointed by the
chairman to fulfill the duties of the former.

2. “If a town board has not appointed a medical health officer for
the town and the town board or its chairman employs a physician to
make an investigation of suspected communicable disease, take cultures
and do those other things of a medical nature which are necessary for
the control of disease, and the town having paid such physician a sum
of money for such services; is the county liable for the reimbursement
of any part of the money so paid to such physician by the town?”

Mason’s Minnesota Statutes of 1927, Section 5351, only contemplates
that the county shall pay one-half of the expenses for establishing, enfore-
ing, and releasing quarantine for the purpose of combatting an epidemic of
a communicable disease in a particular locality when such additional medi-
cal help is necessary. This is applicable whether or not the town has ap-
pointed a regular medical officer under either of the methods provided in
Section 5348. A regular town medical officer in the course of his duties is
expected to take care of communicable diseases. However, when they reach
the extent of an epidemic and it is necessary that he have additional help,
then the cost of such additional help should be borne equally by the county.

I do not feel that this provision of the statute should be utilized for
the purpose of foisting a portion of a town’s regular medical expense upon
the county. If there is sufficient reason why this should be done, the stat-
ute should be amended; and the legislature is the place to have it done.

JOHN A. WEEKS,
Assistant Attorney General.
December 22, 1939. 225i-2
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Health Officer—Not liable for one-half of services even though services
rendered in combating communicable diseases—M27, §§ 65348, 5361,
10305.

Director, Department of Health.

You inquire relative to the question of the responsibility of counties to
reimburse towns one-half of the amount expended for medical services per-
formed for the town board of health by physicians who have been appointed
by towns as medical health officers; or in case the town has not regularly
appointed a medical health officer, by physicians employed by the town
chairman to perform medical services in a given case for the control of
communicable disease.

Mason’s Minnesota Statutes of 1927, Sections 5348 and 5351, provide
for the matters about which you inquire. The former authorizes local
boards of health for towns, their membership, the appointment of their
health officer, and requires the compensation of the health officer to be fixed
by the board appointing him or to which he belongs; and the same, together
with his necessary expenses, shall be paid by the local body which he serves.
The latter section of the statute deals with the handling of communicable
disease and authorizes the local health officer in handling such matters to
employ at the cost of the health district of which his local board has juris-
diction, all medical and other help necessary in the controlling of such com-
municable disease, but provides that the local district may recover one-half
of all expense incurred in establishing, enforcing, and releasing quarantine.

It is the duty of the health officer to see that the health laws are en-
forced. There is no express direction in the law requiring the health officer
to do this work. His authority is to employ all medical or other help neces-
sary in the control of such communicable disease or for carrying out with-
in the jurisdiction of the local board all lawful regulations and directions of
the state board of health.

The question is whether a local board may charge the county for one-
half of the services and expenses of the local health officer when he is en-
gaged in establishing, enforcing, and releasing quarantine with respeet to
communicable disease. The case of Bjelland v. City of Mankato, 112 Minn,
24, 127 N. W. 397, held void a contract between a board of health and its
health officer whereby he rendered services “as a physician” and “per-
formed professional services in controlling and eradicating an epidemic of
typhoid fever.” In this case the services rendered were performed in con-
trolling and eradicating an epidemic of typhoid fever and an epidemic of
smallpox. The purpose of Section 5361 is to make the county bear one-half
of the expense of such special measures as may be necessary to suppress
epidemics of communicable diseases. However, Section 5348 provides that
the compensation of a health officer shall be paid by the municipality in
which he serves. Prior to 1917 Section 4646 of the General Statutes of
1913, now Section 5361, read as follows: ’
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“But all persons whose duty it is to care for another infected with
a communicable disease, to isolate such persons, or to fumigate or
otherwise disinfect any article or place, shall be liable for the reason-
able cost thereof to anyone performing such duty or to any county,
town, or municipality paying such cost.”

This was amended by Laws 1917, Chapter 427, to read as follows:

“Any person whose duty it is to care for himself or another
afflicted with a communicable disease shall be liable for the reasonable
cost thereof to the municipality or town paying such, excepting that
the municipality or town constituting such health district shall be liable
for all expenses incurred in establishing, enforcing and releasing quar-
antine, one-half of which may be recovered from the county as pro-
vided under Sections 4647 and 4648, General Statutes of 1913.”

The purpose of this amendment was to shift to the county and the city or
town as the case might be, in equal shares, certain expenses which here-
tofore had been charged against individuals. The individual had never been
liable for any part of the compensation of the health officer, and there is
nothing in the act to suggest that there was any intention to shift the lia-
bility of such compensation as was earned in establishing, enforcing, or
releasing quarantine from a local town or municipality to the county. There
was never any intention that counties were to be liable for half of the sal-
ary of health officers, when they are engaged in establishing, enforcing, or
releasing quarantine. If the legislature had intended to change the lia-
bility of the municipality for any part of the health officer’'s compensation,
it doubtless would have expressly provided for it, instead of leaving it to
doubtful implication. The logical conclugion is that this amendment was
never intended to make the county liable for any part of the health officer’s
salary, even though a part of it might be earned while he was establishing,
enforcing, or releasing quarantine. It therefore follows that any extra ser-
vices the health officer may perform, beyond those contemplated when he
is hired and his salary fixed by the local board, are contractual in their na-
ture, either express or implied. In this event they would be subject to Ma-
son’s 1938 Minnesota Supplement, Section 10305, which prohibits any pub-
lic officer who is authorized to make any contract in his official capacity or
take part in making any contract from becoming interested in such con-
tract directly or indirectly.

The case of Chairman, etec., v. Board, 89 Minn. 402, 95 N. W. 221, would
appear to indicate that this rule should not apply to boards of health, but
Bjelland v. City of Mankato, supra, forecloses any such contention, and fol-
lows Stone v. Bevans, 88 Minn. 127, and distinguishes Chairman, etec., v.
Board. In City of Mankato v. Blue Earth, 87 Minn. 425, the court expressly
holds that the county is liable for necessary additional salary paid to a
local health inspector for extra services in locating and combating conta-
gious disease. However, there the health inspector was not a member of
the board of health, but merely an employee, and as such his employment
would doubtless be authorized as medical and other help necessary to the
control of such diseases.
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To summarize, the distinctions are as follows:

1. Under Section 5348 the regular salaried health officer of the local
subdivision performs the functions of his office at stipulated compensation
granted him when he was appointed. The remuneration of the regular sal-
aried health officer is paid entirely by the town, village or city by which
he is appointed, and the county is not liable for any portion of his services,
even though a part of his work may have been performed during an epi-
demic or in combating communicable diseases.

2. Under Section 5351 only temporary medical help is contemplated
for the purpose of combating an epidemic of communicable disease in the
particular locality. When such additional medical help is necessary, the ex-
pense incurred for such additional medical aid in establishing, enforcing and
releasing quarantine, one-half thereof may be recovered from the county.
The regular town, village or city health officer should not appoint himself
for the purpose of receiving additional compensation to his salary as a
health officer or for the purpose of having the county pay one-half of his
salary or fees. In so doing, he may violate the provisions of Section 10305.

JOHN A. WEEKS,
Assistant Attorney General.
December 6, 1939. 225i-2

220

Hospitals—Osteopaths and chiropractors may be excluded by regulation of
the governing board—MZ27, § 5731.

City Attorney, Stillwater.

You state that Lakeview Memorial Hospital located in your city is
operated as a city and county hospital, three members of the governing
board being appointed by the city council and four by the county board;
that the hospital is open to the public at regular rates and maintains a
section for poor patients who are admitted without charge or at a reduced
rate, if unable to pay all or part of the cost of treatment; that there is
usually a deficit at the end of the year, which is paid by the county.

You further state that the governing board of the hospital has adopted
a rule that no osteopath may bring patients into the hospital or treat them
there; that it is claimed that this exclusion is necessary in order that the
hospital enjoy a “Class A" rating given by a national hospital association.
You also state that one of the duly licensed local osteopaths desires to
bring his patients into the hospital and that the board will not permit him
to do so.

You inquire:

“l. May the hospital board deny him the use of the hospital under
any circumstances?
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“2. May it deny him the use of the hospital for treatment of his
patients within the scope of his authority to practice osteopathy?

“3. If it may legally deny him the use of the hospital, may such
denial in any way be based upon a loss of the Class A rating above
mentioned 7"

It is my opinion that the hospital board may deny the use of its hos-
pital to an osteopath under any circumstances or for the use of his patients
within the scope of his authority to practice osteopathy, and this may be
done for the reason given in the exercise of the board’s judgment.

The opinion of the attorney general given under date of May 25, 1939,
must be limited in its application to public hospitals which have not adopted
a regulation excluding treatment of patients by certain licensees of par-
ticular schools of healing.

In the case of Hayman v. Galveston, 273 U. 8. 414, the right of a pub-
lic hospital to enjoin and enforce any rule or regulation excluding certain
physicians from practicing their profession in the hospital and denying
admission to patients who wish to be treated by such physicians was upheld.
There the court said with reference to the Fourteenth Amendment:

“However extensive that protection may be in other situations, it
can not, we think, be said that all licensed physicians have a constitu-
tional right to practice their profession in a hospital maintained by a
state or a political subdivision, the use of which is reserved for the pur-
poses of medical instruction. It is not incumbent on the state to main-
tain a hospital for the private practice of medicine. Compare Heim v.
McCall, 239 U. 8. 175.”

Nor is there a denial of equal protection of the laws:

“Even assuming that the arbitrary exclusion of some’ physicians
would have that legal consequence in the circumstances of this case,
the selection complained of was based upon a classification not arbi-
trary or unreasonable on its face. * * * We cannot say that a regu-
lation excluding from the conduct of a hospital the devotees of some
of the numerous systems on methods of treating diseases authorized to
practice in Texas, is unreasonable or arbitrary. In the management of
a hospital, quite apart from its use for educational purposes, some
choice of methods of treatment would seem inevitable, and a selection
based upon a classification having some basis in the exercise of the
judgment of the state board whose action is challenged is not a denial
of the equal protection of the laws. Compare Collins v. Texas, 223 U.
S. 288; Watson v. Maryland, 218 U. S. 173; Crane v. Johnson, 242 U.
S. 339; Jacobson v. Massachusetts, 197 U. S. 11.”

I am not unmindful of Mason’s Minnesota Statutes of 1927, Section
5731, which entitles a chiropractor to all rights and privileges of other doc-
tors and physicians in all matters pertaining to the public health. The
rights under this statute do not extend to an institution, even though pub-
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lic, which by regulation of its board chooses to deny the use of the hospi-
tal to certain schools or systems of medicine.

In the case of Nebbia v. New York, 291 U. 8. 502, the court said:

“The Constitution does not guarantee the unrestricted privilege to
engage in a business or to conduct it as one pleases. The right * * *
to pursue a calling may be conditioned.”

JOHN A. WEEKS,
Assistant Attorney General,
January 30, 1940. 1001a

221

Yital statistics—Record books loose leaf—Purchase by state—M27, § 5363.
State Printer.

You inquire if loose leaf post binders may be used by local registrars
of births and deaths in the state for keeping statistical data required under
the law.

Mason’s Minnesota Statutes of 1927, Section 5363, provides as follows:

“The state board of health shall prepare, provide and furnish to the
local registrars, and other persons requiring them, all blanks, forms
and books of record necessary for carrying out the purposes of this act.

“Such blanks, forms and books shall be furnished at the expense
of the state and printed by the state printing commission. Provided,
that the books of record for the local registrar shall be paid for by
the city, village or town comprising the registration district and fur-
nished by the state at actual cost. These books shall be substantially
made and shall contain space for recording all of the facts shown on the
original returns of births and deaths.”

The portion of the statute pertinent to your inquiry requires that the
books shall be “substantially made.” In a ruling upon a similar question
regarding the record books for registers of deeds under Mason’s Minnesota
Statutes of 1927, Section 884, which required that they shall keep a “suit-
able book” for recording instruments, this office has held that a loose leaf
book complied with the statute.

No Minnesota cases on this question have come to our attention, but
the propriety of keeping records and recording instruments in loose leaf
books has been discussed in other jurisdictions. In the case of Richardson
v. Woolard, 123 Miss. 417, 97 So. 808, the question before the-court was
whether a loose leaf book was within the meaning of a statute which pro-
vided that the clerk of court should record written instruments in a “well
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bound book.” There the court held that a loose leaf book conformed with
the statute and went into the type and style of book in considerable detail.

The Illinois statute also uses the language “well bound book,” which
was interpreted in the case of People ex rel. Arnknecht v. Haas, 311 IlL
164, 142 N. E. 549. There the court held that there was nothing in the
statute which forbade copying of the instrument in separate sheets and
then binding these sheets into book form.

In the case of Town of Bennington v. Booth (Vt.), 140 At. 157, the
court held that photostatic records of instruments recorded with a town
clerk, and which are bound when enough have accumulated, comply with
statutory requirements. There the court stated:

“Any method, not otherwise unlawful, whereby a record is pro-
duced which has all the characteristics required by law, may be used.
New times have brought new methods.”

It is my opinion that loose leaf binders of a substantial character with
a locking device may be used by local registrars of births and deaths in
which to keep their records.

You also inquire whether these registrars may purchase loose leaf post
binders and the birth and death certificates from private concerns who
manufacture them or whether it is necessary under the law for the state
department of health to make the first purchase and then resell them to the
registrars.

The statute provides that the books of record for the local registrars
shall be paid for by the city, village or town but shall be furnished by the
state at actual cost. In this instance the use of the word “shall” indicates
a mandatory requirement, both with respect to payment and the furnishing
by the state at actual cost. It is likely that the purpose of the statute in
requiring that they be furnished by the state was to obtain uniformity and
also for reasons of economy, as no doubt a better price could be obtained
if a quantity of such books were purchased, rather than small lots for each
individual county.

It is my opinion that the books and forms should be purchased by the
state and furnished to the governing body of the local registration district
at actual cost.

JOHN A. WEEKS,
Assistant Attorney General.
May 15, 1940. 2261
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PUBLIC UTILITIES

222

Charter provisions—Sewage disposal plants—Swimming pools—What are
within the meaning.

City Attorney, New Ulm.

You point out that Section 222 of {he proposed city charter of the city
of New Ulm provides as follows:

“Except as otherwise provided in this Charter, the Commission shall
have full and exclusive control of and power over The Water Works Sys-
tem, the Electric Light Plant, and the Steam Heating System, now
owned and operated by the City, and of all other utilities at any time
hereafter owned or operated by the City, including all buildings, struc-
tures, machinery, apparatus, equipment, materials, supplies and all other
property belonging to or appurtenant to the same; and shall also have
full and exclusive control and power over all moneys, bonds, certificates
of indebtedness, warrants, and other securities in the current or any
other fund of the Commission.”

and ask our opinion as to whether or not the language of this section should
be interpreted so that your swimming pool and bathhouse and the sewage
disposal plant may be classed as “utilities” within the meaning of the char-
ter provision.

1. I am of the opinion that a municipal sewage disposal plant is a pub-
lic utility within the meaning of the provision. See opinion October 27, 1939.
Our Supreme Court in the case of County of Anoka v. City of St. Paul, 194
Minn. 554, held that the City of St. Paul is:

“¥ * # engaged in its governmental capacity when it manages or
operates any public utility such as a waterworks, an electric power
plant, a sewage disposal plant, ete., where the entire citizenry benefits
thereby and the health and welfare of the community make such action
expedient or necessary, * * *7

The Oklahoma Supreme Court, in the case of State v. Millar, 96 Pac.
747, in holding that the sewage disposal system was a public utility within
the purview of the Oklahoma constitution which authorized the issuance of -
bonds for the construction of public utilities, said:

“There is probably nothing more conducive to the health, comfort,
and convenience of the inhabitants of a city or town than a good sys-
tem of sewerage. Sewers are always incident to a well-ordered city or
town, and certainly must be included within the term ‘public utilities’
as used in section 27, supra, * * *”

In the case of Schurtz v. City of Grand Rapids, 1756 N. W. 421, the court,
in defining the term “public utility,” said:

“We think that the term ‘public utility’ means every corporation,
company, individual, association of persons, their trustees, lessees, or
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receivers, that may own, control, or manage, except for private use any
equipment, plant, or generating machinery in the operation of a publie
business or utility. Utility means the state or quality of being useful.
Was this plant (sewage disposal plant) one useful to the public? If so,
it was a public utility. We think it was such.”

The term “public utility” has been defined as being synonymous with
the term “public use.” Valley City Salt Co. v. Brown, 7 W. Va. 191.

The Alabama court, in Aldridge v. Tuscumbia, etc., 23 Am. Dec. 307,
said:

“Whatever is beneficially employed for the community is of publie
use.”

There is no doubt but that a sewage disposal system is constructed for
publiec use to benefit the public at large and may logically, therefore, be
classed as a “public utility,” or “utility” within the meaning of the charter
provision.

2. It is doubtful if a municipal swimming pool and bathhouse can be
classed as a utility within the meaning of the charter provision quoted. As
to definitions of the term “public utilities” within constitutional and statu-
tory provisions authorizing the purchase, construction or repair of publie
utilities by municipal corporations, see the annotations in 9 A. L. R. 1033
and 35 A. L. R. 592. In the first annotation it will be noted that the term
has been held to include sewers, a convention hall, a public park, an electric
light plant and public fire stations.

In the case of Belton v. Ellis (1923), 254 S. W. 1023, it was held that a
bathing pool and slide owned and operated by the city which charged fees
for the use thereof was a “public utility” within the meaning of a legisla-
tive act authorizing the city to operate the same. On such a holding the city
was held liable for injuries suffered by a patron of the pool. The court did
not discuss the reasons for arriving at the conclusion. The only statement
of the court is that:

“We hold that the facts in this case show that the bathing pool is
a public utility, and that the city was charged under its charter to oper-
ate the same. * * *7

The case of Capen v. City of Portland, 228 Pac. 105, 35 A. L. R. 589,
held that a golf course was a public utility within the meaning of a charter
provision authorizing a municipal corporation to acquire publie utilities.

In Denton v. City of Sapulpa, 189 Pac. 532, 9 A. L. R. 1031, the Oklahoma
Supreme Court held that a burial ground or cemetery, purchased, owned
and controlled by a city, was a public utility within the meaning of the con-
stitutional provision.

I have been unable to find any all-inclusive definition of either the term
“public utility” or “utility.” One thinks of a swimming pool and bathhouse
as a recreational facility rather than as a utility. I am inclined to the view
that your charter commission, when it used the term “utilities” in Section
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222 of your proposed charter, contemplated the more restricted definition of
the term, such as a waterworks system, electric light plant, sewage dis-
posal plant or the like.

I have been unable to find any case exactly in point. The case of Belton
v. Ellis, supra, was decided on the fundamental issue of whether or not the
city had any authority to construct and operate a bathing pool, and not
whether a bathing pool was a utility so as to be operated by the utility
commission. In your case there is no question but what the city has author-
ity to construct and operate such a pool, but the issue is whether or not it
will be controlled and managed by the commission or by some other arm of
the local government.

The reasoning of the case of Capen v. City of Portland, supra, in which
the court held a golf links to be a public utility would indicate that it arrived
at its conclusion partially because it felt that the playing of golf, as a
comparatively new form of recreation, should be recognized as a form of
sport which could properly be sponsored by a municipality. While I am not
convinced of my own view, I do not believe that the charter commission,
when using the word “utilities,” contemplated including a swimming pool
and bathhouse within the meaning of such word, and advise you accordingly.

EDWARD J. DEVITT,
Assistant Attorney General.

August 14, 1940. 59b-11

223

Ordinance and charter—Construed—Water—Right of city council to shut
off water for non-payment of bills—Cases of resident dwellings, business
buildings, hospitals.

E. F. Malluege, City Attorney.

You state that the city of Faribault owns and operates its own water
works system and that Seetion 261 of the city charter provides as follows,
to-wit:

“Section 261. The Council may by ordinance, establish such rules
and regulations as it may deem necessary for the management of the
water works of the city and the supplying of water for the use of the
inhabitants thereof. And may make such rules and regulations con-
cerning the tapping of any mains or branches or making connections
therewith by private parties, or licensed plumbers and make and provide
penalties for any violation thereof. And may impose a charge for the
shutting off of water for failure to pay the water rent due thereon, and
for the turning on of such water after being shut off if the same is re-
quested after payment of such water rate, and may also provide for
the shutting off of water from any premises where rates are payable and
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remain unpaid, until such rates shall be paid, together with such
charges.”

And that Section 23 of Ordinance No. A-20 provides as follows, to-wit:

“Section 23. It shall be the duty of the water commissioner upon
receiving the list of such persons who shall have failed to pay water rent
on the 16th day of the month aforesaid, to forthwith make diligent effort
to enforce payment by proper representation and failure by the con-
sumer to pay said account within a reasonable time thereafter shall be
deemed sufficient cause for turning off the water from such premises.”

And that Section 25 of Ordinance A-20 provides as follows, to-wit:

“Section 25. When the water shall have been turned off for the
reason of non-payment of rent, it shall not be turned on again until the
full amount has been paid; and the person who shall request the turn-
ing on of water to the premises from which the same has been turned
off shall be entitled thereto only on the exhibition to the water commis-
sioner of the treasurer’s receipt showing such payment.”

You then submit the following questions:

1. “Would the city be liable in any way if the city water were
turned off by the water commissioner from the premises of (a) an ordi-
nary residence; (b) a business building; (¢) a hospital who has failed
to pay the water rent duly charged?”

2. “If the water were turned off by the water commissioner from
the premises of (a) an ordinary residence; (b) a business building; (c)
a hospital who has failed to pay the water rent duly charged and there-
fore is without water and sanitary sewer, could the State Board of
Health compel the city to turn on the water?”

Both of your questions, in all of their subdivisions, are answered in the
negative. Sufficient authority therefor is found in the above cited charter
and statutory provisions. It is well settled that a council has authority to
make reasonable regulations for the collection of water rents. Regulations
providing for the shutting off of water upon non-payment of bills have been
held to be reasonable. See 27 R. C. L., p. 1453. Our Supreme Court has up-
held the authority of city councils to make similar regulations. Powell v.
City of Duluth, 91 Minn. 53; City of East Grand Forks v. Luck, 97 Minn. 373.

Although there is no question in my mind but what the city council has
authority to make reasonable regulations and to enforce such regulations
by shutting off water for non-payment of rents, still the authority should
be exercised with discretion and reasonableness. Especially is this so in
view of the interest of the public health. In the event that your council con-
templates shutting off the water of a hospital, I would advise that adequate
notice be given to the local health authorities and to the State Board of
Health, so that they may take such necessary action to protect the publie
health, ‘

EDWARD J. DEVITT,
Assistant Attorney General.

August 18, 1939. 624d-5
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224

Planning Commission—Regulate the future physical growth of local im-
provements—L37, C287.

Grand Rapids Village Attorney.

Laws 1937, chapter 287, is an enabling act which authorizes all munici-
palities of the state having a population of 50,000 inhabitants or less to for-
mally adopt plans for the future physical development of the municipalities.
The act contemplates that the municipalities may carry on such planning by
means of the filing of a map of the platted and unplatted area of the munici-
pality. After the adoption of such a formal ptan and the filing of a map, the
municipality is authorized to regulate the future physical growth of the
municipality with relation to public building, street arrangement and im-
provements, parks, playgrounds, public utility services and other similar
developments.

The governing body of the municipality is authorized to approve all
plats of land within the municipality or within a distance of two miles from
its limits. In the event that a proposed plat is not in conformity with the
general plan and map previously adopted by the city council, the approval
of the plat may be denied. No plat may be filed without first having been
approved by the governing board of the municipality. Provision is made
for public hearings before either a city plan or plat is adopted.

By section 7 of the act, the governing body of the munieipality is author-
ized to create a planning commission to carry on the duties conveyed to the
municipality by the act.

The several questions presented in your letter are restated and answered
as follows:

1. “Must all plats of territory within two miles of the village limits
be approved by the village council before they may be filed?”

Answer, yes, providing the village has adopted a plan for the future
growth of the eity. Section 4 provides that:

“The governing body of any municipality is authorized by resolu-
tion to approve all plats of land hereafter proposed within that muniei-
pality or within two miles of its limits in any direction, * * *”

2. “Has the council the power to approve any such plat outside of
the village limits and within the two-mile limit if it fails to conform to
the map described in Section 37”7

Technically, yes. Section 4 provides:

‘i * % After the adoption of planning regulations established un-
der a city plan adopted pursuant to the provisions of this act, approval
may be denied if the proposed plat fails to conform to the said plan
or with any reasonable regulation of the municipality applicable there-
to- * & %2
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It was contemplated by the legislature that plats filed would conform
to the city plan. Of course, the city may change the city plan first adopted,
but I think that the legislature also contemplated that all plats filed should
conform to the city plan as adopted. The question is answered in the affirma-
tive because of the use of the word “may” indicating the intention of giving
the city council a certain amount of latitude.

3. “Even though the village has not yet carried on any city plan-
ning activities, must all plats within the village and within two miles
thereof be noticed for public hearing before approval by the council ?”

The law is merely an enabling act, it is not mandatory. If the village
has not adopted a city plan, the provision of section 4 requiring the approval
of the city council as a condition precedent to the filing of a plat is not
applicable.

EDWARD J. DEVITT,

Assistant Attorney General.
December 10, 1940. 59a

REAL ESTATE

225

Council—Authority to execute lease extending beyond terms of office of
councilmen—L1885, C145.

Village Attorney, Arlington.

You state that the village of Arlington owns an auditorium, the main
part of which has been rented to a private party who uses it for showing
motion picture shows. You further state:

“In December, 1938, the Village Council entered into a written con-
tract with the Lessee to lease said building to him for a period of one
year commencing January 1, 1939, with an option to continue the lease
for another year, providing the Lessee gives 30 days notice of his in-
tention to exercise the option before the expiration of the lease. The
present Council took office in January, 1939.

“Under the terms of the lease the village is forced to furnish heat,
light and power and the present Council has determined that the rental
received is not sufficient to pay the expense of operating the place.”

You ask if the former village council had authority to lease the build-
ing for a term extending beyond their term of office.

I assume that there is no question but what the city council had author-
ity to lease the building in the first instance. That is to say, that the faets
present brought it within the rule which authorizes the leasing of municipal
property when it is not needed for public purposes and when the lease there-
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of does not interfere with the public use. The case of Anderson v. City of
Montevideo, 137 Minn. 179, seems to authorize such action by the council.
See also McQuillin's Municipal Corporations, Second Edition, Volume 3, Sec-
tion 1247, and cases cited.

So far as I can find, our Supreme Court has never directly passed upon
the power of a municipal body to give a lease of municipal property for a
term extending beyond the terms of the members of the council or govern-
ing body.

In construing the power of municipal bodies to execute contracts and
leases extending beyond the terms of the members constituting the body,
the courts have made a clear distinction between the exercise of strict gov-
ernmental powers on one hand and the exercise of business or proprietary
powers on the other. In exercising governmental powers, the authority of
the council is limited so that no action taken by the body is binding upon
its successors. In exercising business or proprietary powers, municipal
bodies may ordinarily bind their successors in office. See MecQuillin’s Mu-
nicipal Corporations, Second Edition, Volume 3, Section 1356.

So it is that contracts for public utilities, such as water supply, gas
and electricity, are considered as relating to the business affairs of a mu-
nicipality rather than the legislative or governmental powers, and no objec-
tion may be interposed to a contract binding the municipality beyond the
term of office of the officers making the contract. Rock Island v. Central
Union Tel. Co., 132 Ill. App. 248. Higgins v. San Diego, 118 Cal. 524. 45
Pac. 824. 50 Pac. 670.

A case analogous to the one you present was considered in Biddeford
v. Yates, 104 Maine 506; 72 Atl. 335; 16 American and English Annotated
Cases 1091, in which it was held that a city council could give a lease to mu-
nicipal property for a term extending beyond the terms of the members of
the council. There the court considered the leasing of municipal property as
the exercise of a business or proprietary power of the municipality. In com-
menting on this the court said:

“A corporation or individual dealing in the letting of property might
find it of the highest importance to make a lease today to take effect
months or even years hence. They might find it equally detrimental to
be limited in their power to thus anticipateé the future. This idea is so
apparent as a business proposition as to become self-evident.”

It is to be noted that the lease in that case was to take effect after the
expiration of the terms of office of the members of the board who executed
the lease.

It has also been held that a city council may accept a lease from a third
person for a city market place for a term not to expire until after such coun-
cil would be out of office. See Gale v. Village of Kalamazoo, 23 Mich. 344;
9 American Reports 80. There the court looked upon the power of a village
to accept a lease as the exercise of a business or proprietary power of the
council. There the eourt said:
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“The legislative power of the village might be called into exercise,
in order to the giving of the proper authority for the contract, but in
entering into the contract, the village must be regarded in the light
merely as an individual proprietor * * *.”

Some indication of how our Supreme Court might view the proposition
you submit may be gathered from reading the case of Ambrozich v. City of
Eveleth, 200 Minn. 473, 274 N. W. 635. There the court held that the city
council of Eveleth had the power to accept a ten year lease of a building
housing a public rest room and city offices on the last day that the members
thereof were in office. The court said:

“A municipality is continuous. While the personnel and member-
ship of its council and governing board changes, the corporation con-
tinues unchanged, and a contract entered into by its council is the con-
tract of the corporation. The city council may exercise its power
throughout its term. It can make no difference, so far as the question
of power is concerned, whether it be exercised on the first or the last
day of the term.”

Citing several cases, including Manley v. Scott, 108 Minn. 142; 121
N. W. 628.

The court in that case considered a lease in which the city was the
lessee not the lessor, as in your case, but the holding and language of the
court is at least persuasive as to the probable view it would take when con-
sidering a fact situation such as you present.

On the basis of the foregoing, I am of the opinion that our courts would
hold that your village council, in giving a lease to the auditorium, would be
exercising one of its proprietary or business powers and they, therefore,
could properly make a lease or give an option on a lease extending beyond
the term of office of the members of the council executing such contract.

This opinion construes only the powers of the council to execute the
lease and option in question and does not determine the validity of the ex-
ercise of the power. No facts are presented upon which we may express an
opinion in that regard.

EDWARD J. DEVITT,
Assistant Attorney General.

January 18, 1940. 469a-9

226

Council—Authority to lease unused city building to American Legion Council
for long term at nominal rent—Winona charter.

City Attorney, Winona.

From your statement of facts, it appears that the City of Winona owns
a lot upon which is located a small fire station building which is no longer
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needed for any public purpose. The local American Legion Council desires
to secure a long term lease of the premises at a nominal rental. You ask
our opinion as to the legality of such a lease.

Your City Charter, Chapter 1, Section 1, gives the City power “of con-
tracting and being contracted with,” and the power to “purchase, lease, take
and hold such real, * * * property,” as may be required for city purposes.
Chapter 4, Section 15, of your Charter gives the City Council authority to
“direct the sale and conveyance of any real estate, or the sale and transfer
of any buildings or personal property of any kind, owned by the city and
which is no longer needed for city purposes.”

I cannot find any specific authority vested in the Council to lease city
property, but the granting of the general authority to “direct the sale and
conveyance” of real property carries with it the lesser power to grant a
lease. It has been held that if a municipal corporation has the power of
acquiring property (as has yours) it also has the power to dispose of it.
Wyatt v. Benson, 4 Abb. Pr. (N. Y.) 182, 187.

It further appears that the property in question is no longer needed or
used for a public purpose; accordingly, it may be sold or leased in the inter-
ests of the public welfare. Fussell, et al., v. Forest City, 145 Ark. 375; 224
S. W. 745.

In Anderson v. Montevideo, 137 Minn. 179, the court held that where a
city acquired a building for municipal purposes, and subsequent conditions
obviated the necessity of its use for public purposes, it could be leased to a
private individual for private purposes.

The term of the lease should be for a “reasona’le time,” and such should
be determined by the Council in the exercise of their judgment. Long term
leases are frowned upon by the courts except they contain a covenant author-
izing the city to terminate the lease at will when the building is needed for
some public purpose.

In fixing the amount of rent, the Council may consider the nature of
the organization leasing the property, the purposes for which it is leased,
and the extent to which the general public welfare will be advanced by vir-
tue of the occupancy of the property by the organization in question. The
fact that the American Legion is not a profit making organization and that
it is a patriotic service group may well argue for a lower rental. However,
a municipality is not authorized to give away its property or expend money
for purposes other than corporate ones. Agnew v. Brall, 124 Ill. 312; 16 N.
E. 230. And it has been held that if a lease of municipal property is for a
grossly inadequate sum, relief will be granted to the taxpayer on the grounds
of fraud. Perkins v. Reservoir Park Fishing & Boating Club, 130 Ill. App.
128. It is the duty of the City Council to determine the amount of rent.
Their judgment in that respect will not be disturbed if it is apparent that
they exercised good judgment in the light of all of the facts and circum-
stances.

EDWARD J. DEVITT,
Assistant Attorney General.

September 28, 1939. 59a-40
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TOWN WARRANTS

227

Statute of limitations—Procedure where holders unknown—Liability for
interest.

Fillmore County Attorney.

You refer to certain outstanding town warrants, owned by unknown
holders, which the board now desires to pay. These warrants have been reg-
istered, but the register does not disclose the names of the holders. You ask
if there is any procedure by publication to call in these warrants so that
interest payments thereon may be stopped.

We answer this: No. Our statutes prescribe no procedure by publica-
tion or otherwise for the stopping of interest on outstanding town orders.

We have held that the statute of limitations bars a town order six years
from the time there is money available for its payment (Op. Nov. 27, 1928;
Op. Aug. 21, 1935; § 1071, M. M. S. '27). The statute of limitations begins
to run when the right of enforcement accrues (Brannon v. White Lake, 95

N. W. 284). Absence of funds is a matter of defense to be pleaded (Me-
Kinney v. Great Scott, 160 Minn. 437).

Town orders are not negotiable in the sense the holders take them free
from defenses against the original payee. They are merely assignable (Kal-
man v. Grant, 167 Minn. 458; State ex rel. v. Johnson, 181 Minn. 511).

Your precise question has not been passed on by this office or our Su-
preme Court. I have not been able to find cases in other states. See 63 C. J.,
p. 185, et seq.; 26 R. C. L., p. 816, et seq.; 29 Fourth Dec. Dig., Towns 50.
In many jurisdictions such warrants do not bear interest, so the question
could not arise.

It seems strange that a town can be compelled to pay interest on an
outstanding warrant after there are funds available in the town treasury
to pay the principal. The town’s obligation was to pay the sum specified
in the warrant in the order of its registration, when money applicable comes
into the treasury. It does not seem likely the legislature intended to give
the holder of a warrant, whether known or unknown, the power to prolong
the town’s liability for interest.

If the town should see fit to advertise it has funds available for these
warrants and that it will not pay interest on them after a day certain, it
would be acting in accordance with the usual financial practices, and its
action might receive judicial sanction. However, as I have indicated, the
question is a close one and might be decided either way by a court.

ROLLIN L. SMITH,
Special Assistant Attorney General.
August 15, 1939. 442b-9



288 SociIAL WELFARE

SOCIAL WELFARE

CHILDREN

228

Adoption—Consent of unmarried minor mother—M27, § 8626.
Director of Social Welfare.

You inquire whether an unmarried mother who is but seventeen years
of age may legally give consent for the adoption of her child.

Section 8626, Mason’s 1927 Minnesota Statutes, provides:

“Except as herein provided no adoption of a minor shall be per-
mitted without the consent of his parents, but the consent of a parent
who has abandoned the child, or who cannot be found, or who is insane
or otherwise incapacitated from giving such consent, or who has lost
custody of the child through divorce proceedings or the order of a juve-
nile court, may be dispensed with, and consent may be given by the
guardian, if there be one or if there be no guardian, by the state board
of control. In case of illegitimacy the consent of the mother alone shall
suffice. In all cases where the child is over fourteen years old his own
consent must be had also.” i

The question of whether the mother is “otherwise incapacitated” is one
of fact which may not be determined by the attorney general.

The requirement of the mother’s consent is the recognition by the leg-
islature “that there is a right springing from the natural affection between
parents and child that cannot be taken away.” In re Adoption of Kure, 197
Minn. 234, 236, 266 N. W. 746. Consequently the purpose of the requirement
of such consent is to protect this right of the mother, and it would appear
that it is solely for this purpose for our Supreme Court has said:

“w * * Tt would be error to order the adoption of the child without
the parents’ consent no matter how unreasonably they may withhold.”
In re Adoption of Kure (supra).

It is therefore my opinion that if the mother is of sufficient age and dis-
cretion to fully realize the consequences of her consent, the fact that she is
a minor would not incapacitate her nor render her consent unnecessary.

KENT C. van den BERG,
Special Assistant Attorney General.
April 11, 1940. 840b-2
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229

Delinquent—Liability of place of settlement for medical care after com-
mitment—M27 § 3159.

Rice County Attorney.

You state that recently a young girl was found delinquent by the juve-
nile court of Rice County and committed to the guardianship and custody of
the House of Good Shepherd at St. Paul, Minnesota. That it was discovered
that she had a severe case of venereal disease and the House of Good Shep-
herd sent her to Ancker Hospital after refusal by the University Hospital to
accept her. That Ancker Hospital is now making a claim against Rice County
for the care of the girl. You then inquire whether the “county or the place
of residence” of this girl is liable.

In answering your inquiry, I am assuming that the girl in question is
a poor person within the meaning of Section 3159, Mason’s Minnesota Stat-
utes 1927, and also that your county is operating under the township system.
It is my opinion that the township of the girl’s legal settlement is liable for
the cost of her treatment. The commitment by the juvenile court does not
change the financial responsibility of the place of the girl’s settlement.

KENT C. van den BERG,
Special Assistant Attorney General.
March 20, 1940. 840a-b

230

Dependent—Aid—Appropriations—Budgeting and allotment—Liability of
counties and state—Effect of increase in federal funds—M38, §§ 8688-
3 to 8688-26; L39, C367.

Director of Social Welfare.
Concerning the payment of aid to dependent children.

1. You say it is estimated that the appropriation made by the legisla-
ture for aid to dependent children by Laws 1939, Chapter 367 ($1,200,000 for
year ending June 1, 1940, and $900,000 for year ending June 1, 1941), will
be insufficient to pay the state’s share of such aid for the next biennial period
at the present cost level of the program, and you inquire which of the fol-
lowing courses of action should be pursued:

(a) To pay the state's full share of the costs on the scale of aid now
in force as long as the money lasts, facing the practical certainty that the
amount appropriated for the fiscal year ending June 30, 1940, would be ex-
hausted before the end of the year;

(b) To divide the available appropriation for state aid for the fiscal
year ending June 30, 1940, into twelve equal parts, one part for each month
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of the year, and distribute the monthly allotments among the counties pro-
portionately according to their expenditures for aid to dependent children;

(e) To require all county agencies to hold up for investigation all new
applications coming in during the next five or six months, thereby postpon-
ing the time when payments will begin on such applications and effecting a
sufficient saving to bring the total payments within the available funds.

Aid to dependent children is provided under Laws 1937, Chapter 438
(Mason’s 1938 Supplement, Sections 8688-3 to 8688-26), known as the 1937
Aid to Dependent Children Act, or, for convenience, as the ADC Act.

Under sections 5 to 9 of the act (Mason’s 1938 Supplement, Sections
8688-7 to 8688-11) the amount of assistance granted in each case is deter-
mined by the county agency (county welfare board) subject to review by the
state agency (director of social welfare as successor to the state board of
control), and subject to appeal from the state agency to the courts.

Section 12 of the act (Mason’s 1938 Supplement, Section 8688-14) im-
poses on the county board of each county the duty to appropriate annually
and from time to time such sums as may be needed to carry out the provi-
sions of the act. This is considered to be a mandatory provision. Of course
there is a limit to the financial eapacity of a county. Many counties of the
state have already reached that limit, and are in severe financial distress.
However, the law requires them to finance the provisions for aid to depen-
dent children to the extent of their ability.

Under section 13 of the act (Mason’s 1938 Supplement, Section 8688-
15), the county must pay to each recipient in the first instance the amount
of aid allowed. The county may then apply for reimbursement from state
and federal funds to the extent of two-thirds of the cost. Under the present
law the final outcome is that the county bears one-third of the expense, the
state one-third, and the federal government one-third, in the cases entitled
to federal aid. As to other cases coming under the state law but not under
the federal law, the county bears one-third and the state two-thirds. This
is on the assumption that state and federal aids are paid in full.

You state that there is a bill pending in congress to increase the share
payable by the federal government to one-half in the federal aid cases. If
this bill should pass it would relieve the difficulty. However, we cannot
assume that it will pass, so we must proceed to deal with the situation as it
now stands.

Under section 14 of the ADC Act (Mason’s 1938 Supplement, Section
8688-16), payments of federal and state aid are made to the counties monthly
in advance upon estimates submitted by the county agencies to the state
agency. Adjustments of over-estimates or under-estimates are made in the suc-
ceeding month. As a result of this practice, county agencies may adjust their
allowances of aid more or less according to the amount of state and federal
aid which they receive. No doubt this is a commendable practice. It goes
without saying that all public agencies ought to limit their expenditures or
commitments to available funds. However, strictly as a matter of law, the
county agencies would not be authorized to limit their grants of aid merely
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because the federal and state money received in any particular month hap-
pened to fall below their current needs. The primary duty of providing suf-
ficient funds is imposed upon the county boards, regardless of the amount of
reimbursement received from the state or the federal government.

It appears that under present federal acts and regulations, the amount
of federal aid is measured by the total amount paid by the counties and the
state together. It is not necessary that the state’s contribution should equal
that of the counties. Hence, if the counties should pay the full cost of aid to
dependent children in the first instance, as the law requires them to do, there
would be no loss of federal aid merely because the state appropriation for
reimbursement happened to fall somewhat short of the full amount author-
ized by the ADC Act. The counties would simply have to absorb the defi-
ciency. Whether this would affect the actual total burden upon the taxpayers
of a particular county or not would depend on the relation between state and
county tax revenues produced in the county. Taking the state as a whole,
it would make no difference, since all the money paid by the state and the
counties together must come from taxpayers within the state.

It must be remembered that the provisions of the ADC Act calling for
payment of a certain share of the costs by the state do not in themselves
make an appropriation of money. Every state activity is necessarily limited
by the appropriations which are made therefor. Section 9 of Article 9 of
the state constitution prohibits payment of money from the state treasury
except in pursuance of an appropriation by law. The new reorganization act,
Laws 1939, Chapter 431, Article 11, section 16 (b) prohibits the making of
any payment or the incurring of any obligation against any appropriation
unless there is a sufficient unencumbered balance to meet the same. The
result is that if the specific appropriation made by the legislature for state
aid to dependent children for any fiseal year should be exhausted, payments
of state aid would have to stop until further funds were made available.

However, that would not of itself require or authorize the stoppage or
reduction of payments by the counties. All county boards are expressly
authorized and required to appropriate all the funds needed from time to
time, and the only restriction upon them would be the legal or practical
limits upon the capacity of the counties to raise funds by taxation.

An important consideration in this connection is that taxes must be
levied annually. While the county boards are required by the ADC Act to
make whatever appropriations are needed from time to time, they cannot
make such appropriations beyond the amount for which taxes have been
levied. The county boards of the state generally will proceed to make their
next annual tax levies at their regular meetings on July 10, 1939. However,
the proceeds of these levies will not begin to come in until the spring of
1940, although they may be anticipated to some extent within the established
rules. For the most part, payments of aid by the counties for the next six
months or more must be made from the proceeds of taxes levied a year ago,
so far as still available, plus amounts received from federal and state aid.

While the ADC Aect requires the counties to pay the full cost in the
first instance, the county boards presumably do not actually levy a sufficient
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amount of taxes for that purpose. Their practice, as we understand it, is to
estimate their total needs for the coming year, deduct what they expect to
get from state and federal aid, and levy taxes enough to make up the dif-
ference.

If the counties of the state are financially able to absorb the deficiency
which is in prospect for the coming fiscal year as a result of the insufficieney
of the state appropriation, the solution of the problem is apparent—simply
inform the county boards of the estimated amount of state and federal aid
which will be available to them, and advise them to levy taxes sufficient to
produce what will be needed in addition thereto to pay the full cost of aid to
dependent children under the law. In the present situation, disregarding the
possibility that congress may increase the federal aid or that funds may
be provided from some other source, we see no escape from submitting that
proposition to the county boards.

At the same time the county agencies should be admonished to admin-
ister the law with strict economy so as to keep the cost within the funds
available. They should understand that the primary responsibility for ad-
ministration of the law rests upon them, not upon the state agency, and that
the aggregate cost of the program depends almost entirely on the degree of
efficiency and economy practiced by the county agencies in handling indi-
vidual cases.

Referring to the three alternative methods of handling state funds
which you submit for consideration, we do not believe that method (c¢), in-
volving an arbitrary postponement of action on new applications for several
months, would be lawful. Section 7 of the ADC Act (Mason’s 1938 Supple-
ment, Section 8688-9) requires the county agency to act upon every appli-
cation for assistance within a reasonable time. Section 9 (Mason’'s 1938 Sup-
plement, Section 8688-11) authorizes appeals to the state agency in case of
unreasonable delay. The spirit of the act enjoins promptness upon all author-
ities charged with its administration. The law does not specify what is a
reasoanble time for acting upon an application, nor do we assume to give
an express definition. However, it must be conceded that an arbitrary delay
of several months would be entirely unreasonable. Therefore method (c¢) is
ruled out of consideration.

As between method (a) (paying state aid in full as long as the money
lasts) and method (b) (spreading the appropriation equally over the twelve
months of the fiscal year), it is impossible to answer positively that one plan
or the other should be adopted. Proper distribution of the money depends
on both legal and practical considerations.

From the legal standpoint, the counties might insist that under the
ADC Act they are entitled to have their claims paid in full as long as the
money lasts. On the other hand, regard must be had to the provisions of the
reorganization act, Laws 1930, Chapter 431, Article II, section 16, requiring
periodical allotment and budgeting of funds with a view to probable further
needs from time to time during the period covered by the appropriation so
as to prevent a deficit. The latter act, together with the limitations neces-
sarily imposed by the amount of money actually appropriated, must be con-
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strued as controlling over the provisions of the ADC Act, so far as there is
any conflict.

From the practical standpoint, it must be kept in mind that there is a
large volume of pending cases in which aid has already been allowed. The
county agencies have made these allowances and the county boards have
made their previous tax levies and appropriations on the assumption that
the state and federal aid would be paid in full. A sudden reduction in the
rate of payment of state aid would doubtless necessitate curtailment of pay-
ments in needy cases, and might also entail loss of federal aid so far as the
counties were not able to meet the allowances in full.

On the whole, it seems advisable to adopt a plan of allotment of the
state appropriation for the coming fiscal year which combines to some extent
both methods (a) and (b), that is, to make the allotment for the first quar-
ter, beginning July 1, 1939, sufficient to pay the state aid in full only for
such time as may be absolutely necessary to enable the county agencies
to make proper adjustments and at the same time avoid loss of federal aid,
then level off on a lower scale for the remainder of the fiscal year so as to
make the appropriation last until the end of the year. It is not necessary
that allotments be equal for all the months of the year. Changes in condi-
tions which are likely to occur from time to time may be taken into con-
sideration, so far as they can be anticipated. However, the appropriation
must be spread in such a way as to meet the requirements of the entire fiscal
year, so far as practicable.

Of course it is not the province of this office to determine the details of
budgets or allotments. We simply advise that the plan above suggested
seems to meet the requirements of the situation and that it will be in com-
pliance with the law. Working out of the financial details rests with you as
director, subject to the approval of the commissioner of administration.

We note that in the appropriation act in question, Laws 1939, Chapter
367, section 3, the legislature appropriated for aid to dependent children
$1,200,000 for the fiscal year ending June 30, 1940, and $900,000 for the fiscal
year ending June 30, 1941, Section 8 of the same act provides that the
budgetary control as provided in the reorganization act of Session Laws
1939 shall not extend to nor apply to any appropriations herein made avail-
able for the fiscal year ending June 30, 1941. It follows that with respect to
the budgeting and allotment of funds the foregoing observations do not
apply to the appropriation made for the latter year, but they are applicable
in other respects. The lifting of the budgetary restrictions from the appro-
priation for the second year of the biennial period does not affect the appro-
priation for the first year, nor does it authorize the relaxation of any of the
restrictions or requirements applicable to the first year’s appropriation, as
herein set forth.

2. No immediate question is presented as to the use of the appropria-
tion for the second year of the biennium. However, the program of aid to
dependent children is a continuing one, and it is therefore advisable to an-
ticipate and provide for future needs as far as possible. From the fact that
the appropriation for the second year of the biennium is much less than for
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the first year and is exempt from the budgetary restrictions of the reorgani-
zation act, it may be inferred that the 1939 legislature had in mind that the
next legislature, which will meet in 1941, six months before the expiration
of the fiscal biennium, would have an opportunity to make a deficiency appro-
priation to carry through to the end of the period. However, it is impossible
to foresee what the next legislature will do. We do not intend at this time
to suggest how the appropriation for the second year should be handled, but
we think that in order to be safe the state and county authorities concerned
should assume that the $900,000 appropriated for the second year was in-
tended to last until sometime after the opening of the 1941 session of the
legislature and that it should be conserved and used accordingly.

At any rate, expenditures and commitments of state funds for the first
year of the biennium must be kept within the constitutional and statutory
limitations hereinbefore discussed and may not be increased because of the
less rigid restrictions which will prevail during the following year or because
of the prospect of a deficiency appropriation by the succeeding legislature.

3. You inquire whether, in case the federal law should be amended
so as to increase the share contributed by the government, the share now
borne by the counties could be reduced below the one-third prescribed by
the ADC Act. This question is answered in the negative. As already pointed
out, the counties are required to pay the entire cost in the first instance.
They may be reimbursed from state and federal funds, if available, up to a
maximum of two-thirds of the cost but no more. To increase the present
© maximum would require further action by the legislature. Of course, all
federal funds received for the purpose of aid to dependent children must be
expended for that purpose. It is so provided in the ADC Act, section 16
(Mason's 1938 Supplement, Section 8688-20). Such federal funds are ex-
empt from the annual lapsing provisions of the state reorganization act
(Laws 1939, Chapter 431, Article II, section 17). However, as the state law
now stands, if the federal contribution should be inereased above the amount
which, together with the state contribution, would be needed to cover the
maximum reimbursement of two-thirds now authorized for the counties, it
would merely reduce accordingly the amount which the state would have to
pay.

CHESTER S. WILSON,
Deputy Attorney General.

June 28, 1939. 640a

231
Dependent—Continued absence from home—M40, §§ 8688-3 (c), L39, C195.

Benton County Attorney.

You state that a Mrs. J., a native of Kentucky, was married in 1918
and lived with her husband in said state until July 13, 1928. On that date
her husband took his truck and went to the city looking for work. He has
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not been seen since and no trace of him has been found. Mrs. J. moved to
your county in March, 1930, worked at private employment until 1936 when
she was assigned work on a WPA Sewing Project which has now terminated.
You inquire whether or not her children are eligible to receive aid as depen-
dent children.

It is our opinion that this woman is entitled to receive aid for her depen-
dent children. We assume that such children come within the provisions of
Section 8688-3 (¢), Mason’s 1938 Supplement, which was amended slightly
by Chapter 195, Laws of 1939, so that it now reads as follows:

“ ‘Dependent Child’ as used in this act means a child under the age
of 18 years who, if school facilities are available is regularly attending
school, if physically able and above the minimum school age, or who is
under compulsory school age, or who is physically unable to attend
school, or who is over compulsory school age, but through physical or
mental disability is unable to be employed, or who is over compulsory
school age and unemployed, but where further schooling is inadvisable
in the opinion of the county agency and his unemployment is without
fault on his part, and who is found to be deprived of parental support
or care by reason of the death, continued absence from the home, or
physical or mental incapacity of a parent, and whose relatives, liable
under the law for his support, are not able to provide, without public
assistance, adequate care and support of such child, and who is living
with his mother, stepmother, grandmother, sister, stepsister, aunt or in
a place of residence maintained by one or more of such relatives as his
or their home.”

We base our opinion on the fact that the husband has not been heard
from for over 7 years and assume that the requirements regarding a search
for him as set up by the State Agency, have been complied with. As stated
in Sherman v, Minnesota Mutual Life Insurance Co., 191 Minn. at page 611:

“In this state there is a common law presumption that a person no
longer lives who has disappeared and has not been heard from for a
period of seven years.”

The State Agency has followed this theory for quite some time.

Section 8688-3 (d), Mason’s 1938 Supplement, was also amended by
Chapter 195, Laws of 1939, which now reads as follows:

“‘Continued absence from the home’ as used in this act means the
absence from the home of the parent, whether or not entitled to the cus-
tody of the child, by reason of being an inmate of a penal institution
under a sentence which will not terminate within three months after the
date of application for assistance under this act, or a fugitive after
escape therefrom, or absence from the home by the parent for a period
of at least three months continuous duration together with failure on
the part of the absent parent to support the child, provided that reason-
able efforts have been made to secure support for such child from the
defaulting parent, and, if such child shall have been abandoned in this
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state, that a warrant for arrest shall have been issued for such aban-
donment.”

You will note that the provision “continuous absence from the home” has
been changed and now includes “by reason of absence from the home by the
parent for a period of at least three months’ continuous duration together
with failure on the part of the absent parent to support the child, provided
that reasonable efforts have been made to secure support for such children
from the defaulting parent.”

The 1937 Law, Section 8688-3, Mason’s 1938 Supplement, required a
complaint and warrant charging abandonment be issued as a prerequisite to
receiving this aid in the case of an absence from home and a failure to sup-
port for a three months period. In some instances it was impossible for
county attorneys to issue such complaints although an absence and a failure
to support for such a period existed. Because no complaint could be issued
—mno aid could be given. By Chapter 195, Laws 1939, this situation was rem-
edied so that now, where the three months absence and failure to support
takes place, aid can be given even though it is impossible to issue a crimi-
nal complaint charging abandonment.

We do not advocate a change from the policy of issuing a criminal war-
rant where proper facts appear to justify a eriminal action against the
abandoning spouse, but as in this case, where such a complaint cannot issue,
this woman’s children are not now deprived of aid under this 1939 law.
In other words, your question can be answered affirmatively under either the
presumption of death theory, or Chapter 195, Laws of 1939,

HAYES DANSINGBURG,

Assistant Attorney General.
April 21, 1939. 840a-6

232

Dependent—Residence—M38, § 8688-6a.
Mower County Attorney.
You state:

“On February 1, 1938, a family, husband and wife and minor chil-
dren, who had resided in Freeborn County, Minnesota, for some two or
three years, moved to a farm in Mower County and resided thereon for
a period of eight months until October 1, 1938. The family then moved
to Fillmore County and resided there for a period of two months approx-
imately. Upon applying for relief they were returned to Freeborn
County where they have since resided. The husband died in February,
1938, in Freeborn County.”

and then call our attention to the seeming inconsistency of the payment of
aid by two counties and ask:
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“Would the fact that the parents continued their residence in Free-

born County for poor relief purposes, * * * affect the construction of
the act?”

In my opinion, this fact does not affect the construction of the aid to
dependent children law. The poor relief statutes are separate and indepen-
dent from the statutes providing for aid to dependent children and the
requirements for residence under the poor relief law are quite different from
those for aid to dependent children.

Under the provisions of section 8688-13, Mason’s 1938 Supplement Min-
nesota Statutes, Mower County is obligated to pay the aid to dependent chil-
dren until the children have lived for one year in Freeborn County.

KENT C. van den BERG,
Special Assistant Attorney General.
July 12, 1939. 840a-6

233

Illegitimate child—Feebleminded mother—M27, §§ 8580, 8581, 3161.
Kanabec County Attorney.

You ask our opinion on the legal settlement for poor relief purposes un-
der the following facts:

“A’ was committed as a feeble-minded person to the guardianship of the
State Board of Control on December 13, 1932, as a resident of your county.
She left your county then having an illegitimate daughter therein, and was
married. Such marriage was not void under Section 8580, Mason's Minne-
sota Statutes, but was voidable under Section 8581. She lived with her hus-
band in “Y” county for about three years and then secured a divorce from
him. She was given aid by the county of “Y,” who was unaware of her
previous commitment as a feeble-minded person. She was married Novem-
ber 21, 1934, and divorced in 1937, living with her husband in “Y” county
during said period.

Section 3161, Mason’s Minnesota Statutes 1927, did not exclude the time
in which a poor person was under commitment as a feeble-minded person in
determining legal settlement, but was so changed by an amendment of Chap-
ter 68, Special Session of 1935. Even without the amendment, this office has
repeatedly held that such feeble-minded person was incapable of changing
the legal settlement and that it remained the same as at the time of com-
mitment, with certain exceptions. A former opinion of this office, dated May
16, 1938, points out that two District Court decisions held that the settlement
of a minor child followed a settlement of the parents, even though such
child was under guardianship of the State Board of Control. We think it
is equally true that the wife's place of legal settlement must follow that of
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her husband, and that “A,” by her marriage and by living in the county of
“Y"” for about three years, gained a new legal settlement in the county
Of l‘Y'lP

The legal settlement of the illegitimate daughter, who came into the
county of “Y” and lived with her mother during the said period of three
years, followed that of her mother and she has, therefore, also gained a legal
settlement in county of “Y.”

M. TEDD EVANS,
Assistant Attorney General.

September 22, 1939. 679k

234

Settlement—Minors—Same as parents.
Cottonwood County Attorney.

You state that your county has the township system of poor relief, and
that “A” was a minor living with his parents in “X" township, in 1934 when
the family moved to the village of “J,” but lived in home furnished by “X”
township. That “A" although now of age continued to live with his parents
in the village of “Y,” but in a house furnished and rent paid for by “X" town-
ship.

You are correct in your statement that his legal settlement was the same
as his parents during the time that he was a minor, which was in “X" town-
ship. Apparently he has done nothing to change that situation or estab-
lish a different residence. However, we cannot pass on questions of fact,
and can only say that “A” is in the same position as any other person and
that the time in which he was receiving aid directly or indirectly from “X"
township, is excluded from the time he must necessarily reside in the vil-
lage of “J” in order to establish a new legal settlement there.

M. TEDD EVANS,
Assistant Attorney General.
September 14, 1939. £ 337d-4

235

Settlement—Minors—Where mother is living apart from father—M38,
§ 3161,

City Attorney, Fergus Falls.

You say that about five years ago, a woman married a mentally incom-
petent man, who was, shortly after the marriage ceremony, committed as
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insane to the State hospital, where he has been since; that at the time she
had two illegitimate children, of neither of which he was the father; that she
and her two children went to North Dakota, where she has been for five
years.

You ask our opinion on the following:

(1) as to legal status of this woman and of the two children as
far as settlement is concerned;

(2) as to legal settlement of illegitimate children of a woman fol-
lows the legal settlement of the wife or of the husband;

(3) as to legal settlement of a wife who has voluntarily deserted her
husband for a period of five years follows that of the husband;

(4) as to legal settlement of the illegitimate children follows the
legal settlement of the mother, which in turn would grow out of the legal
settlement of the husband.

Section 3161, Mason’s 1938 Supplement (C. 102 and C. 138, L. 1937), so
far as here material, reads as follows:

“x * * Fyvery minor not emancipated and settled in his own right

shall have the same settlement as the parent with whom he has resided.
"

A settlement in this state shall be terminated and lost by:
1. Acquiring a new one in another state,

2. By voluntary and uninterrupted absence from this state for a
period of one year with intent to abandon his residence in the state
of Minnesota.”

Section 2501 of Compiled laws of North Dakota for 1913, so far as here
material, reads as follows:

“Illegitimate children shall follow and have the residence of their
mother at the time of their birth. * * * Each minor whose parents, and
each married woman who has no residence in this state, who shall have
resided one year continuously in any county in this state, shall thereby
gain a residence in such county. Every person who has resided one
year continuously in the state, but not in any one county, shall have a
settlement in the county in which he has longest resided within such
year.”

In our opinion, a person by voluntarily leaving the state and uninter-
rupted absence therefrom for a period of more than one year is presumed
to have abandoned her legal settlement therein for poor relief purposes and
to have acquired a new legal settlement elsewhere regardless of her inten-
tion with respect to settlement. The legal settlement of the unemancipated
minor follows that of her mother, wherever her settlement may be. She was
legally justified in deserting her husband, in view of the circumstances under
which the marriage occurred, as this did not meet with the purpose contem-
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plated by our marital institutions. Whether that would be considered wilful
in case of divorce is a question of fact.

We are not aware of a law under which a pauper can be forcibly de-
ported from one state to another. This must take place by mutual arrange-
ment between the welfare boards of the respective states.

VICTOR H. GRAN,
Assistant Attorney General.
February 17, 1939. 339d-4

236

Settlement—Orphan—L39, C398.
Division of Social Welfare.
You state the following facts:

“A, born February 18, 1930, was placed by his father, B, in the home
of C in Butler Township, Otter Tail County, on November 1, 1932, and
he lived from that date in the home of C until December 9, 1938, when he
was placed in the Children’s Home Society for temporary care.

“B, the father of said child, died in Minneapolis on April 9, 1933.
The mother of said child, D, died in March, 1930.

“C lived in Butler Township, Otter Tail County from and before
November 1, 1932, until October, 1937, when C moved and resided as fol-
lows: In Wisconsin, October, 1937, to March, 1938; in Matawan, Min-
nesota, March, 1938, to May, 1938; in Minneapolis, May, 1938, to August,
1938; in St. Paul August, 1938, to date.”

We are of the opinion that this orphan child has a legal settlement for
poor relief purposes in Butler Township, Otter Tail County, Minnesota.
Whether the boy is treated as a foster child, with his legal settlement follow-
ing that of C, or whether he is treated as a separate individual with no fam-
ily connections, said township is the only place in which he has lived long
enough to establish a legal settlement. He could not obtain a legal settle-
ment in Ramsey County, where he has resided since August, 1938, in less
than two years because of the provisions of Chapter 398, Laws 1939, which
became effective on April 23, 1939.

M. TEDD EVANS,
Assistant Attorney General.
October 30, 1939. 9390-2
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237

Settlement—Relief—Aid from foreign county tolls two year period—M40,
§ 3161, L39, C398.

Director of Social Welfare.

You state that in the latter part of 1935 “X" with his three children,
“A.” “B” and “C,” removed from McHenry County, North Dakota, to Scott
County, Minnesota. Child “C” was placed in a home in Ramsey County;
apparently “A” and “B"” remained with their father in Scott County. From
January, 1936, until October 1, 1938, McHenry County sent to “X” fifteen
dollars in grocery orders each month for the support of the family. Me-
Henry County, contending that the family has now a legal settlement in
Minnesota, has discontinued the relief payments. You inquire as to the legal
settlement of “X" and his three minor children.

In my opinion “X” and his family have not acquired a legal settlement
in Scott County nor any county of the state of Minnesota for the purposes
of poor relief. Though Section 3161, Mason’s Minnesota Statutes 1927, as
amended by Chapter 398, Laws 1939, provides that a person who has resided
in any county of the state for two years continuously shall have a settlement
therein. The said section also provides that the two year period shall be
tolled “* * * each month during which he has received relief from the poor
fund of any county or municipality or from funds supplied by the state of
Minnesota or the United States or any department thereof * * *”

The fact that under the North Dakota law, as interpreted by the North
Dakota agency, said “X"” and family have lost their settlement in North Da-
kota, in my opinion, does not affect this ruling. Here “X" is seeking a bene-
fit and privilege created by virtue of the Minnesota statutes. Consequently
he must satisfy the prerequisites of those statutes, interpreted in the light
of their language without regard to the statutory provisions of North Da-
kota. I know of no rule of conflict of laws or of comity between states which
would permit a modification of the legislative intent as expressed in the
Minnesota statutes so as to more equitably conform to the North Dakota law,
as interpreted by their agencies.

KENT C. van den BERG,
Special Assistant Attorney General.
July 19, 1939. 840a-10

238

Settlement—Removal—From one county to another while receiving aid for
dependent children from first county—Ma38, § 8688-13; L39, CC 195, 398.

Sherburne County Attorney.
You inquire:
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“A family residing in County A was granted ADC by County A.
The family moved from County A to County B and will have resided
in County B one year on the first of July, 1939. In the interim, County

A has been regularly granting ADC allowance. The particular question
raised is; does the granting and payment of ADC by County A consti-
tute such form of public relief as to prevent the acquiring of a residence
in County B for such form of relief?"”

Chapter 398, Laws of 1939, provides among other things that Section
3161 of the 1938 Supplement to Mason’s Minnesota Statutes of 1927, shall
be amended so as to read as follows:

“Every person, except those hereinafter mentioned, who has re-
sided two years continuously in any county, shall be deemed to have a
settlement therein, * * *, Every person who has resided two years
continuously in the state, but not in any one county, shall have a settle-
ment in the county in which he has longest resided within such two
years, * * * The time during which a person has received old age
assistance or aid to dependent children, * * * and the time during the
pendency of any suit to determine his legal poor settlement, * * *
and each month during which he has received relief from the poor fund
or any county or municipality or from funds supplied by the State of
Minnesota or the United States or any department or departments
thereof, except a recipient of assistance under the aid to the blind act,
supplied as direct relief or in providing work on a relief basis and in lieu
of direct relief, shall be excluded in determining the time of residence
hereunder, except that a ward of the state public school shall have the
legal settlement of the family with whom he has resided for two or
more years under a written contract with the state public school pro-
viding for his care, education and treatment as a member of such fam-
ily‘ ® ¥ %

Under this provision, which is part of the general provisions for poor
relief in Chapter 15 of Mason’s Statutes of 1927, the family would be dis-
qualified in acquiring a settlement in County “B” so long as they receive the
aid for dependent children. This, however, applies only to the acquisition
of settlement for purposes of the kinds of relief provided for by said Chap-
ter 15, that is, poor relief either under the county or town system. In my
opinion it does not affect acquisition of residence for the purpose of aid to
dependent children, which is governed by the express provisions of Mason’s
Minnesota Supplement 1938, Section 8688-6, as amended by Chapter 195,
Laws of 1939, and Section 8688-13 of the 1938 Supplement, under which one
year’s residence in a county is necessary for acquisition of residence for the
purpose of aid to dependent children, and no suspension occurs by reason
of continued payment of aid by the county of previous residence. Conse-
quently, it is my opinion that in your case payment of aid by County “A”
is no bar to the acquisition of residence in County “B” for similar aid.

KENT C. van den BERG,
Special Assistant Attorney General.
July 12, 1939. 840a-6
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239

Aid—Granted to counties under L. Ex. S. '37, C. 55, and L. '39, C. 367, § 4,
based upon anticipated tax delinquencies, should be adjusted when
actual tax delinquencies are known—If county in good faith levied an
amount which, if collected, would have been sufficient to pay OAA
according to reasonable estimates available at the time, L. Ex. S. '37,
C. 55, § 3, will be satisfied.

Director of Social Welfare.
You inquire:

“Is it possible and proper to reconcile the payments actually made
for distressed county aid with figures now available which show the
true difference between a county’s collection for old age assistance
purposes and the payments made under that program; and at this time
to adjust the difference between the past amount paid as distressed
county aid and the amount which should have been paid?”

Laws Extra Session 1935, Chapter 95, Section 34, provided for a method
of aiding certain distressed counties for the fiscal year ending June, 1937.
This was extended and supplemented by Laws 1937, Chapter 304; Laws Ex-
tra Session 1937, Chapter 55; Laws 1939, Chapter 367, Section 4.

The manifest legislative object expressed in these laws is to reimburse
certain counties to the extent that their revenues because of tax delin-
quencies are inadequate to meet the financial obligation imposed upon the
county by the old age assistance act. The legislature also provided that
the county need not wait until the actual tax delinquencies could be ascer-
tained, but might make application and receive supplemental aid on the
basis of anticipated delinquencies. However, this did not change the legis-
lative object; the primary intent was to supplement the old age assistance
fund to the extent that it was deficient because of tax delinquencies (Laws
Extra Session 1937, Chapter 55, Section 3).

It is, therefore, my opinion that as the amount of actual tax delin-
quencies become known adjustments should be made. It must, however, be
noted that there is a limitation upon the extent to which the adjustment
can be made in counties in which the estimated tax delinquencies were less
than the actual tax delinquencies. This limitation arises because of the
$250,000.00 annual maximum provided in Laws Extra Session 1937, Chap-
ter 55, Section 2, and in Laws 1939, Chapter 67, Section 4, and is discussed
in an opinion sent to you on November 29, 1939.

You also inquire:

“TIf a county has in good faith levied an amount which if collected
would have been sufficient to pay old age assistance according to the
best and most reasonable estimate available at the time of making the
levy, has that county fulfilled the appropriate requirement of the above
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cited Section 3; and may distressed county aid be paid the county
assuming other requirements are met?”

Laws Extra Session 1937, Chapter 55, Section 3, provides, among other
things, that the distressed county shall certify that:

‘¥ % * there was levied an amount of money, which, if collected,
would have been sufficient to pay old age assistance therein. * * *”

At the time the tax levy is made out, there is no way of determining
the amount necessary to insure a levy sufficient to meet the demands for
old age assistance except on the basis of anticipated claims for old age
assistance. It is, therefore, my opinion that if a county has in good faith
levied an amount which, on the basis of reasonable estimates then avail-
able would be sufficient to pay the county’s share of the old age assistance
grants, their certification to those facts will satisfy the above quoted por-
tion of Chapter 55.

KENT C, van den BERG,
Special Assistant Attorney General.

November 14, 1940. ' 521w

240

Claims—Against the estate of deceased recipient—M40, §§ 974-17, 3199-14,
3199-26.

Director of Social Welfare.
You state:

“In one county recently the county agency filed a claim against
the estate of a deceased old age assistance recipient for the recovery
of old age assistance paid. The only property against which the claim
could lie was a piece of land for which the administrator was accepting
the best offer of $800 payable in annual installments of $100 each.
Other claims filed against the estate were considerably in excess of the
total value of the property. The person with the largest claim offered
other holders of claims 75 cents on the dollar, he to wait the eight
years and collect the $800 on the contract. It was the opinion of the
county attorney that this was the best settlement the county could
make for its claim of old age assistance.

“In another county claim for old age assistance paid a deceased
recipient was filed in probate court. The inventory of the estate lists
a homestead and a contract for deed on which the balance due is $1,300
payable in installments of $100 annually, plus interest. The county
welfare board’s claim for old age assistance paid the deceased recipient
amounts to $900. The attorney in the case to expedite closing of the
estate has offered $400 immediately in settlement of the $900 claim.”
You ask:



SociAL WELFARE 305

“Does a county welfare board have the authority in its diseretion
to compromise its claim against the estate of a deceased old age assis-
tance recipient for the amount of assistance paid him, if it appears
in the best judgment of the county agency and its attorney, who is
the county attorney, that the compromise settlement will realize as
great a part of the claim as can be reasonably expected under the cir-
cumstances of an individual instance?”

Your problem appears to be two-fold: (1) whether a county welfare
board has the legal capacity to compromise claims in a proper case; (2)
assuming the general capacity to compromise claims, whether a compro-
mise and settlement would be justified in the illustrative fact situation set
forth in your letter.

The legal capacity of a county welfare board to compromise claims:

It has been held that a grant of power to sue and be sued carries with
it the power to compromise and settle claims. In Oakman v. City of Eve-
leth (1925), 163 Minn. 100, 203 N. W, 514, the Court states at page 102
of the opinion:

“It would be a reflection upon justice to say that a city could sue
and be sued, but that it must always carry the litigation to final judg-
ment. The power to compromise grows out of and is incident to the
power to sue and be sued. This power embraces the power to finish
litigation, decide how far it shall be carried, and when and in what
manner it may end.”

This principle has been applied to actions by county governments.
Washburn County v. Thompson, 99 Wis. 585, 76 N. W. 309.

Section 974-17, Mason’s 1938 Supplement to Mason's Minnesota Stat-
utes 1927, as amended by Chapter 407, Laws 1939, charges the county wel-
fare board with the duty to administer all forms of publie relief and pub-
lic welfare and also requires that the board

“shall supervise, in co-operation with the Board of Control, the admin-
istration of all forms of public assistance which now are or hereafter
may be imposed on the State Board of Control by law, including aid to
dependent children, old age assistance, veterans’ aid, aid to the blind,
and other public assistance or public welfare purposes. The duties of
the County Welfare Board shall be performed in accordance with the
standards, rules and regulations which may be promulgated by the
State Board of Control in order to comply with the requirements of the
Federal Social Security Act and to obtain grants-in-aid available under
said act.”

Section 4 (a), Chapter 95, Extra Session Laws 1935-36, (Section 3199-
14, 1938 Supplement Mason’s Minnesota Statutes) provides:

“The county agencies shall administer the old age assistance system
in their respective counties under the supervision of the state agency,
and shall make such reports, prepare such statistics, and keep such
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records and accounts in relation to old age assistance as the state
agency may authorize.”

Section 3199-26, Mason’s 1938 Supplement, as amended by Chapter
315, Laws 1939, grants the state or county agency the power to order, in
certain cases, the county attorney to bring suit against the children or
spouse of an old age assistance recipient, and this action is to be brought
in the name of the county. Section 3199-25, allows a claim against the
estate of a deceased old age assistance recipient under certain circumstances
therein set forth. A former opinion of this office has held that the county
agency is a proper party to file this elaim (Opinion Attorney General,
January 6, 1937 (521-g-1)).

Because of these broad powers conferred upon the county welfare
board, it is my opinion that the rule adopted by our Supreme Court in
Oakland v. City of Eveleth, supra, would apply to county welfare boards.
However, though it may be said that the county welfare board has the
general capacity to compromise these claims, it is also my opinion that
the state agency may exercise specific supervision over the compromise
of such claims. This supervision might be exercised through a regulation

of the state agency requiring the approval by the state agency of all
claims to be compromised. Such a regulation would be justified because
of the duties of supervision imposed upon the state agency and also
because a portion of the money collected by the county welfare board is
to be reimbursed to the state agency and to the Federal government.

Whether the specific claims set forth in your letter are such as might
be compromised depends upon the facts surrounding the individual claims.

The Attorney General has no authority to decide such questions of
fact. All we can do is to point out the applicable rules of law. The final
decision must be made by the administrative agencies concerned, under
these rules.

It must be noted that there are definite limitations imposed upon the
general power or capacity to compromise claims. If the amount of the
claim can be collected, then the county welfare board may not compromise
such claim. If the debtor estate is of such financial condition so as to
raise substantial doubts as to whether the claim can be collected in full,
then, the county welfare board, in the exercise of sound diseretion and
good faith, may compromise the claim for such amount as it believes is
all that can reasonably be collected. In doing this the county welfare
board is held to the exercise of good faith and honest judgment. It must
appear from the facts that it is to the best interests of the public to effect
such a compromise.

KENT C. van den BERG,
Special Assistant Attorney General.
October 2, 1939, ‘ 521g
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Claims—Of Children for taxes, ete.—L. 39, C. 315.
Rock County Attorney.
You inquire:

1. “Do the elaims of children for taxes and improvements paid
on the homestead paid prior to January 1st, 1940 take the priority
over the old age assistance lien on the homestead?”

Laws 1939, Chapter 315, provides that the lien of the state shall take
priority over all other liens subsequently filed, except claims of children
for money actually expended by them in permanently improving the home-
stead of the recipient or in payment of the taxes or encumbrances thereon.
This exception is not limited to such claims which would arise subsequent
to January 1, 1940, but applies to all such claims. Consequently, the
answer to your first inquiry is in the affirmative.

2. “If the answer to question No. 1 is ‘Yes’, what evidence of
payment of taxes and of payments for improvements is required of
the children to establish their prior claims?”

3. “What steps should the children take to establish the priority
of their payments for taxes, ete.? When should such steps, if any,
be taken?”

Both the lien of the state and the claim of the children will be realized
after the decease of the parents. In order to recover on their claims the
claimants must present adequate proof of those claims. There is no definite
rule as to what evidentiary facts are necessary to prove any claim, except
that the evidence of such claim must be properly admissible in the court
of law. It would seem that a receipt from the county treasurer to the
contributing child would be proof of payment of taxes by that child.
However, this does not mean that the child might not adequately prove
his claim without such a receipt.

4. “Suppose a man and his wife have been receiving old age
assistance several years and that the board in fixing such amount of
such assistance allowed an amount for taxes on the homestead. Suppose
that the monies so allowed were not used for taxes but was spent by
the recipients on living expenses; and that one of the children paid
the taxes on the homestead out of his own funds. Is his claim for
taxes advanced prior to the old age assistance lien? If so, would not
this in effect be asking the state to pay the taxes twice, once to the
recipients and once in repayment to the child?”

If the child can prove to the satisfaction of the court that he actually
paid the taxes, the fact that the recipient of old age assistance had been
given money by the county for the purpose of paying those taxes, but
used the money for other purposes, would not defeat the priority of the
child’s claim unless it appeared that the child connived with the recipient
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in such diversion of the money, or knew of the diversion and took no steps
to prevent it. In any such case, the facts should be carefully scrutinized
in order to prevent fraud, and before the child is allowed priority for
his claim he should be required to show that he was not in collusion with
the recipient.
KENT C. van den BERG,
Special Assistant Attorney General.
November 24, 1939. 521p-4

242

Claims—Whether or not homestead subject to payments ef—where there
are no children left surviving—M38 §§ 8992-27(C), 3199-25,

Kanabee County Attorney.
You state:

“The question is whether or not the homestead of the deceased
recipient, or other property ordinarily exempt from debts, is subject
to the claim of the County Agency for the amount of the old age
assistance paid to the deceased recipient.”

“This question comes up specifically with reference to a recipient
who has died leaving neither spouse nor children but four brothers
as his only heirs. No will was filed making a disposition of the home-
stead and the four brothers have filed a petition for summary distri-
bution of the estate.”

“I have a further question arising in this case as follows: This
homestead was mortgaged in the sum of approximately $500 and the
value of the property is perhaps at least double that amount or more.
Can the County Agency or State Agency step in to proteet their
interests in this property and do anything about paying payments on
the mortgage to preserve the property until such time as it can be
sold; or must a sale be had at sacrifice for whatever the property might
bring over and above the mortgage now existing?”

Mason's Minnesota Statutes, 1938 Supplement, Section 8992-27 (c)
provides:

“Where the homestead is disposed of by a will which does not
otherwise provide and in all cases where the homestead descends to
the spouse or children or issue of deceased children, it shall be exempt
from all debts which were not valid charges thereon at the time of
decedent’s death; in all other cases, it shall be subject to the payment

of the items mentioned in Section 29.”

Section 3199-25, provides:
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“On the death of any person who receives any old age assistance
under this or any previous old age assistance law of this state, or on
the death of the survivor of a married couple, either or both of whom
received such old age assistance, the total amount paid as old age
assistance to either or both, without interest, shall be allowed as a
claim against the estate of such person or persons by the court having
jurisdiction to probate the estate. The statute of limitations which
limits the county agency or the state agency, or both, to recover only
for assistance granted within six years shall not apply to any claim
made under this act or reimbursement for any assistance granted
hereunder.”

In our opinion the homestead is subject to the payment of the claim
for old age assistance furnished to the decedent where decedent left no
spouse or children or issue of deceased children. The claim of the county
agency for old age assistance is allowable as claims of other creditors
against the estate. The estate cannot be closed in the summary proceedings.

In answer to your second question, it is our opinion that the county
agency or state agency cannot legally make payments on the mortgage
or taxes against property of decedent to preserve the same until sold.

VICTOR H. GRAN,
Assistant Attorney General.
April 5, 1939. 521g

243

Guardianship—Official duty of county attorney—M27 §§ 3199-13, 3199-22;
3199-28. '

Lac Qui Parle County Attorney.

You inquire: (1) Is it the duty of the county attorney to handle all
legal proceedings in connection with the appointment of a guardian for
a recipient of old age assistance? (2) Is it the duty of the county attorney
to subsequently represent the guardian without making a charge for such
services ?

The duties of the county attorney in this state are prescribed by the
statutes, and he has no official obligation to perform duties not enumerated
therein. In connection with the old age assistance act, the duties of the
county attorney are stated in Section 3199-22, Mason’s 1938 Supplement,
as follows:

“# * * The county attorney of each county shall be the attorney
for the county agency in all matters pertaining to this act.”

There is no provision in the old age assistance act for the appoint-
ment of a legal guardian for a recipient of old age assistance who is
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found to be incapable of taking care of himself or his money. Section
3199-28, Mason’s 1938 Supplement, provides for the payment of assistance
to “any responsible person in trust for such recipient.” The requirement
for the appointment of a legal guardian is found in a regulation adopted
by the state agency in compliance with a rule of the federal social security
board, making the adoption of such a regulation a prerequisite to federal
approval of the Minnesota old age assistance act. Such a state regulation
is authorized by Section 3199-13 (b) and (d), Mason’s 1938 Supplement,
giving the state agency power to make rules and regulations and to
cooperate with the federal social security board in any reasonable manner
as may be necessary to qualify for federal aid for assistance.

However, passing a regulation requiring applicants who are not com-
petent to handle their own affairs to have legal guardians in order to
qualify for old age assistance would not enlarge the statutory duty of
the county attorney. Such a regulation would merely impose an additional
requirement with which applicants who are affected must comply in order
to become eligible for old age assistance. Compliance with this require-
ment is the problem of the applicants, not that of the county welfare
board or the county attorney.

It may be perfectly proper for the county welfare board and the
county attorney, in their discretion, to use their good offices to assist
applicants in securing the appointment of guardians. However, no legal
obligation rests upon them to do so. We understand that the practice of
giving such aid to applicants needing guardians has become more or less
general throughout the state. We see no objection to the continuance
of this practice, provided it goes no further than assisting applicants in
the routine procedure of securing the appointment of guardians by the
probate court. However, it would be improper for the board or the county
attorney to act in behalf of an applicant or his guardian in any matter that
might involve a possible conflict of duty.

It is the duty of the county welfare board to check up on the guardians
of recipients of old age assistance to see that the allowances paid to them
are properly expended for the benefit of their wards. It is the duty of
the county attorney to act as attorney for the county welfare board in
that behalf. Obviously it would be improper for him to act also as attorney
for the recipient or the guardian in connection with any matter relating
to old age assistance, or to receive any compensation from them for any
such service.

Accordingly we answer your questions as follows:

(1) It is not the legal duty of the county attorney to handle any
legal proceedings in connection with the appointment of a guardian for
a recipient of old age assistance, but he may voluntarily assist in securing
the appointment of a guardian in such a case, provided he makes no
charge for his services and does not act as attorney for the recipient or
the guardian in any capacity which might conflict with his duties as
attorney for the county welfare board.
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(2) Because of the duty resting upon the county attorney to act
as attorney for the county welfare board in checking up the accounts of
guardians of recipients of old age assistance, it would not be proper for
the county attorney to act as attorney for any such guardian after the
latter's appointment with respect to any matter relating to old age assist-
ance.

The opinion rendered by the office of my predecessor to P. M. Lind-
bloom, county attorney, under date of March 2, 1938, is superseded so
far as it may be in conflict with the views herein expressed.

J. A. A. BURNQUIST,
Attorney General.
October 20, 1939. 121b

244

Lien—Attaches against property owned by recipient—Will not attach
against property owned by recipient’s spouse—L. 39, C. 315.

Director of Social Welfare.

You inquire whether the amount of assistance paid to an old age
assistance recipient will give rise to a lien against property owned by
the recipient’s spouse within the meaning of Laws 1939, Chapter 315.

In my opinion no lien will arise in such a case. Laws 1939, Chapter
315, Section 1 provides that a lien shall attach against the property owned
by the recipient. In my opinion this would not give rise to a lien against
the property owned by the recipient’s spouse.

J. A. A, BURNQUIST,
Attorney General,
December 26, 1939. 521p-4

245

Lien—Certificates—Registered title—Registrar of titles need not memorialize
upon owner’s duplicate certificate of title—L. 39, C. 315, M40 § 3199-26.

Director of Social Welfare.
You ask:

“May not the registrar of titles memorialize the old age lien
certificates upon the certificates of title in his office without memorializ-
ing the same upon the owner’s duplicate certificate of title?”
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The answer to your inquiry depends upon whether the lien imposed
by Laws 1939, Chapter 315, arises by operation of law or whether it is
necessary to secure a written instrument from the recipient consenting
to the lien. If the lien arises by operation of law, then the registrar of
titles may memorialize the same without memorializing it upon the owner’s
duplicate certificate of title.

Section 3199-26 (2), as amended by Laws 1939, Chapter 315, Section
1, provides:

“No person shall be paid old age assistance without first giving
the state a lien on all his property situate within the state as herein-
after provided.”

This subsection considered alone would indicate an intention that the
lien will arise upon an act of giving by the recipient. However, this sub-
section must be construed in the light of the other provisions of Chapter
315 and of its purposes and practical application. It must ‘also be noted
that this subsection is limited by the words ‘“‘as hereinafter provided.”

Subsection 3 thereof provides that the total amount of old age assist-
ance paid the recipient, including funeral expenses, “shall be” a lien upon
all the real property belonging to the recipient. Subsection 4 thereof
provides that no old age assistance shall be given until a certificate
containing certain information concerning the recipient and the amount of
his grant shall be prepared by the county agency and filed with the register
of deeds.

Subsection 5 thereof provides:
“Thereupon the lien hereby imposed shall arise. * * *”

In Hawkins v. Social Welfare Board, 1939, 148 Kan. 760, the Kansas
Supreme Court held that the Kansas old age assistance lien law, which
contains provisions similar to the Minnesota act, gave rise to a lien by
operation of law upon receipt of old age assistance by a recipient.

“* * % The recipient of old-age assistance applied for and accepted
the old-age assistance granted her under the terms of the statute. That
application, the grant of assistance, and the acceptance of that assist-
ance constituted a contract between the plaintiff and the official boards
having to do with the matter of the old-age assistance granted to her.
Plaintiff entered into that contractual relation with defendants on the
only terms they were authorized to deal with her—the terms of the
statute—so she must be held to have consented to the lien which the
statute enacted as a condition of the granting of the old-age assistance
she thus obtained.”

It is my opinion that the same principle applies under the Minnesota
law, that the recipient impliedly consents to the lien by accepting old age
assistance, and that the lien imposed by Chapter 315 arises by operation
of law upon the filing of the presecribed certificate by the county welfare
board. The case is similar to that of a mechanic’s lien, which arises by
operation of law as a result of the action of the owner in ordering materials
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furnished for or work done upon his property. There the lien is evidenced
by the claimant’s affidavit, which may be recorded by the register of deeds,
or, in case of registered land, may be filed and memorialized by the
registrar of titles without production of the owner’s duplicate certificate.

This conclusion is supported by a consideration of the praectical appli-
cation and effect of the law which the legislature must be deemed to have
had in mind. The records of the division of social welfare show that during
1939 some 66,000 residents of this state received old age assistance. To
obtain written evidences of liens signed by the recipients and their spouses,
where necessary, would necessitate an expense virtually prohibitive in view
of the funds available for the administration of the old age assistance
program.

A far more important consideration is the fact that if it were necessary
to obtain such evidences of liens, in many cases needy and otherwise
eligible persons would be deprived of their assistance. Chapter 315
prohibits the payment of old age assistance until the lien has been perfected.
If written evidences of liens had to be obtained from old age recipients
before old age assistance grants could be paid, it would, in a great many
cases, interrupt and delay payments to recipients. In most cases signature
of the recipient’s spouse would be required. In such cases, if the spouse
was incapacitated or absent, no old age assistance could be paid until
such time as his or her signature could be obtained. In cases where
recipient’s spouse was incompetent because of illness, old age, mental
disability, or otherwise, payments would be delayed until a guardian could
be appointed and authorized by the probate court to sign in behalf of his
spouse. This- would involve expense and delay.

In our opinion it was not the intention of the legislature, by enact-
ment of the lien law, to interfere in any way with the prompt allowance
and payment of old age assistance,

Therefore, it is our opinion that the registrar of titles may memorialize
the old age lien certificates upon the certificates of title in his office without
memorializing the same upon the owner's duplicate certificate of title.

KENT C. van den BERG,
Special Assistant Attorney General.
January 8, 1940. 521p-4

246

Lien—Certificates—Release or satisfactions to be permanently filed—
M40 § 3199-26(6).

Kanabece County Attorney.
You inquire:

“If an old age lien is satisfied or released, is it proper for the
Register of Deeds to mark the lien ‘satisfied’ or ‘released’ and return



314 SociAL WELFARE

the original to the recipient, his heirs or assigns, as chattel mortgages
are returned in the case of satisfactions? Or is it the duty of the
Register of Deeds to hold the original lien in his ofﬁce and merely
show the satisfaction of record?”

Laws 1939, Chapter 315 (Section 3199-26 (6), Mason's 1940 Supple-
ment) provides that the register of deeds shall keep a record of any
releases or satisfactions of the lien. Subsection 10 thereof provides that
upon discharge of the lien by payment thereof, the county agency shall
issue a satisfaction and file the same with the register of deeds in each
county where the certificate is filed.

In my opinion the act contemplates that the register of deeds shall
keep a permanent record of liens, releases and discharges.

If the lien certificate and the release or discharge thereof were not
on file, there would be no way in which an attorney checking the title
could determine whether the instrument recorded in the lien docket as a
satisfaction was a valid satisfaction.

It is therefore my opinion that the register of deeds must keep both
the lien certificate and the release or satisfaction thereof in permanent
files.

KENT C. van den BERG,
Special Assistant Attorney General.
May 29, 1940. 521p-4

Lien—Joint tenancy interest—M40 § 3199-26(5).
Director of Social Welfare.

You inquire whether the lien of the state provided for by Laws 1939,
Chapter 315, may be enforced against property held in joint tenanecy in
the case where the old age assistance recipient dies prior to the death
of his co-tenant.

Section 3199-26 (5), Mason’s 1938 Minnesota Supplement, as amended
by Laws 1939, Chapter 315, expressly provides that the lien therein created
shall attach to the joint tenancy interests of the recipient. There is no
indication that the legislature intended by this provision to modify the
law relating to joint tenancy.

Consequently the answer to your inquiry depends upon: (1) whether
a joint tenant has any interest in the joint tenancy which survives his
decease upon which the state's lien may be enforced; (2) whether the
acceptance of old age assistance destroys the joint tenancy.
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(1) Whether the joint tenant has any interest in the joint tenancy
which survives his decease. The distinguishing feature of a joint tenancy
is the right of survivorship, by virtue of which the surviving joint tenant
takes the entire estate. Under the right of survivorship the surviving
joint tenant takes the entire estate by way of purchase and not by way
of inheritance; in other words, his interests derive from the original grant
of joint tenancy and not from the deceased joint tenant whose interest
is exhausted upon his death. Consequently the surviving tenant takes
the property free and clear from the debts of his deceased co-tenant.

Coke Upon Littleton, 185.

Johnston v. Johnston, 173 Mo. 91, 73 S. W. 202, 96 A. S. R. 486.
Wood v. Logue, 167 Ia. 436, 149 N. W. 612,

(2) Whether the acceptance of old age assistance destroys the joint
tenancy. Blackstone, in his Commentaries, sets forth four essential elements
of joint tenancy (2 Blackstone Commentaries 180). These are unity of
interest, title, time, and possession. Though the case of Kemp v. Sutton,
233 Mich. 249, 206 N. W. 366 (see 10 M. L. R. 325, 327), creates some
doubt as to the necessity of unity of interest (see also N. Horler's Estate,
180 App. Div. 608, 168 N. Y. S. 221), the courts have generally considered
the four unities as essential elements.! It has been stated as a corollary
of the above rule that an act of a joint tenant which destroys any of the
four unities will destroy or sever the joint tenancy and transform it into
a terancy in common.

In re Wilford's Estate (1879), 11 Ch. Div. 267.

Thornburg et al. v. Wiggins et al,, 135 Ind. 178, 34 N. E. 999, 41
A. S. R. 422,

United States v. Robertson, C. C. A. Tth Cire., 183 Fed. 711 (Cert.
den. 220 U. S. 616).

The severance of the joint tenancy destroys the right of survivorship,
leaving each co-tenant an undivided interest in common.

In re McKelway’s Estate, 221 N. Y. 15, 116 N. E. 348.
Spadoni v. Frigo, 307 Ill. 32, 138 N. E. 226.

This undivided interest in common remains in the estate of the
deceased co-tenant and may be reached by his creditors,

A conveyance of a joint tenant of his interest destroys the unity of
title and interest and constitutes a severance.?

Gwinn v. Comm. of Internal Revenue, 287 U. S. 224, 228,

1Edmonds v. Internal Revenue Commissioner, C. C. A. 9th Cire., 90 Fed. (2) 14 ; Swartzbaugh v.
Sampson, 11 Cal. App. (2) 451, 64 Pac. (2) 73; Liese v. Hentze, 326 Ill. 633, 168 N. E. 428;
Case v. Owen, 139 Ind. 22, 38 N. E. 395 ; Appeal of Garland, 126 Me. B4, 136 Atl. 186 ; Farr v.
Trustees of Grand Lodge, 83 Wis. 446, 53 N. W. 738; Bassler v. Rewodlinski, 130 Wis. 26,
109 N. W. 1032 ; American Oil Co. v, Falconer, 136 Pa. 8. C. 598, 8 Atl, (2) 418.

2However, it has been held that a deed in esecrow by a joint tenant who dies before the conditions
occur upon which the escrow agent is to make delivery does not constitute a severance. Green
v. Skinner, 185 Cal. 436, 197 Pac. 60 ; see comment at 35 H. L. R. 89.



316 S0CIAL WELFARE

Spadoni v. Frigo, 307 Ill. 32, 138 N. E. 226.

Attorney General ex rel. Treasurer v. Clark, 222 Mass. 291, 110 N. E.
299,

In re Suter’'s Estate, 258 N. Y. 104, 179 N. E. 310.
Midgley v. Walker, 101 Mich. 583, 60 N. W. 296, 45 A. S. R. 431.

A contract for a deed of his interest by a joint tenant will in equity
constitute a severance.

Brown v. Raindle (1796), 3 Ves. Jun. 255, 30 E. R. 998.
Gould v. Kemp (1834), 2 Myl. & K. 304,

In re Wilford’s Estate (1879), 11 Ch. Div. 267.

In re Hewitt (1894), 1 Ch. Div. 362.

Naiburg et al v. Hendriksen, 370 Ill. 502, 19 N. E. (2) 348.

The theory of this rule seems to be that equity will consider done
that which in equity should be done; hence, the destruction of the unity
of title. However, it has been held that a contract by a joint tenant to
sell the entire estate as distinguished from the interest of the vendor joint
tenant will not constitute a severance.

Kurowski v. Retail Hardware Mutual Fire Ins. Co., 203 Wis. 644,
234 N. W. 900.

A mortgage by a joint tenant of his interest severs the joint tenancy
though the mortgagee obtains title only for purposes of security. Hence
it would seem that the alienation of the title even for a limited purpose
is sufficient to constitute a severance.

Simpson’s Lessee v. Ammons, 1 Binney (Pa. 1806) 175, 2 Am. Dec. 425.
York v. Stone, 1 Salk. 158, 91 E. R. 146.
Watkinson v. Hudson, 4 L. J. Ch. 213,

It has also been held that mutual treatment by the co-tenants of the
property as though it were held as a tenaney in common may, under
certain facts, constitute a severance, the theory being that such treatment
implies an agreement of the co-tenants to sever. This point appears never
to have been raised directly® in the American courts. However, it seems
well settled by the English courts.

Gould v. Kemp (1834), 2 Myl. & K. 304.

In re Wilford’s Estate (1879), 11 Ch. Div. 267.
Wilson v. Bell (1843), 5 Ir. Eq. R. 501.

Williams v. Hensman (1861), 1 John & Hem. 546.

3In Lacy v. Overton, 9 Ky. (2 A. K. Marsh 440) 793, the court refused to admit evidence tending
to show a verbal division of the co-tenancy.
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It has been held that an execution and sale of the interest of a joint
tenant during his lifetime will sever the tenancy.

Midgley v, Walker, 101 Mich, 583, 60 N. W, 296, 45 A. S. R. 431,
Spikings v. Ellis, 290 Ill. App. 585, 8 N. E. (2) 962.

However, it has also been held that the mere lien of a docketed judg-
ment does not constitute a severance upon the theory that the lien does
not constitute an estate, interest or right in property and that it merely
gives the right to levy on the land to the exclusion of subsequent creditors.
Consequently, there being no right of property or possession involved
until after the execution and sale, there has been no act which disturbs
the four unities.

Musa v. Segelke & Kohlhaus Co., 224 Wis, 432, 272 N. W. 657, 111
A. L. R. 168, 171.

Peoples Trust and Savings Bank v. Haas, 328, Ill. 468, 160 N. E.
85.

Power v. Grace, 1932 Ont. Rep. 357, 2 Dom. L. R. 793.
Lord Abergavenny's Case (1607), 3 Coke 411, 78a-79a.
Ex parte Williams (1872), L. R. 7 Ch. 314.

As it appears from the above cases, the courts have found a severance
where there has been a change in the title or possession of the co-tenanecy,
and have refused to find such a severance short of a change in the title
or possession.' Consequently it is my opinion that receipt of old age
assistance, thereby creating the lien on the land, does not constitute a
severance. However, whether or not there is in fact a joint tenancy must
be carefully considered. The mere fact that the recipient’s interest was
derived from a joint tenancy deed would not necessarily establish the
fact of a joint tenancy at the time of the death of the recipient, for such
tenancy may have been severed subsequent to the original deed by an act
on the part of the recipient or his co-tenant.

The discussion of the principles herein involved I believe has already
answered your question as to the right of recovery against a tenant in
common. The interest of a tenant in common does not expire at his death
but continues in his estate and may be reached by his creditors.

As to your last inquiry, Chapter 315 provides two methods for the
enforcement of the lien of the state. It may be foreclosed in the manner
provided by law for the enforcement of mechanics liens or the debt secured
by the lien may be presented as a claim against the estate of the deceased
recipient.

KENT C. van den BERG,
Special Assistant Attorney General.

May 20, 1940. 521p-4
4Abrams v. Nickel, 50 Ohio App. 500, held that an appointment of a guardian for a joint tenant
severs the joint tenancy. This court arrives at its conclusion in a rather summary manner,
It is probable that the Minnesota court under our guardian statute, which does not vest title in

the guardian, might arrive at an opposite conclusion. cf. Humphrey v. Buisson, 19 Minn. 221
(182).
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248

Lien—Mortgage—Execution by recipient—running to daughter in an
amount equal to the money furnished by daughter for purchase of
homestead—M40 § 3199-26, L. 39, C. 315.

Yellow Medicine County Attorney.

You state that both a husband and wife are receiving old age assistance
from your county; that in 1936 they purchased a home for $1500.00,
$900.00 of which was furnished by their daughter; that the daughter
received a demand note in the sum of $900.00 signed by the parents;
that the daughter lives with the parents part of the time.

You inquire if the father and mother should now give the daughter
a mortgage for the amount of their debt, would such require the can-
cellation of their old age assistance.

The answer to your inquiry depends upon a determination of faects.
The Attorney General may not make this determination, and consequently
must limit his opinion to the discussion of the applicable rules of law.
Laws 1939, Chapter 315, Section 1 (5), provides as follows:

“ # * Such lien shall take priority over all other liens subsequently
acquired, except that such lien shall not take priority over the claims
of children of the recipient for money actually expended by them in
permanently improving the homestead of the recipient or in payment
of the taxes or encumbrances thereon.”

In my opinion, purchase money furnished by a child of a recipient
would come within the above quoted section. The claim of the child for
money so expended would be prior to the lien of the state. A mortgage
granted to the child, if in an amount equal to that so expended by the
child, would not in any way prejudice the lien of the state. Consequently,
the contemplated mortgage, providing it secured the daughter only to
the extent of the money furnished by her, would not disqualify the
mortgagors from receipt of old age assistance by virtue of Laws 1939,
Chapter 315, Section 1 (11), which provides:

“Any recipient who has heretofore transferred or who hereafter
transfers or disposes of his property in order to avoid the application
of this section shall be disqualified from receiving old age assistance.”
The evidence in each case must be carefully considered and scrutinized

in order that the lien law may not be defeated by means of fictional
devices.
KENT C. van den BERG,
Special Assistant Attorney General.
November 16, 1939. 521p-4
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249

Lien—Mortgage—May be released to refinance a mortgage prior to the
state’s lien—M40 § 3199-26, L. 39, C. 315 § 9.

Director of Social Welfare.
You state:

“A question has arisen with reference to the release of an old age
assistance lien, pursuant to the provisions of Laws 1939, Chapter 315,
in a case where the recipient desires to refinance a prior recorded
mortgage, which is about to be foreclosed. The refinancing may be
accomplished either by renewing the mortgage with the original mort-
gagee or by mortgaging the property to a third party who will satisfy
the existing mortgage and himself take a first mortgage on the prop-
erty.

“Before refinancing can be accomplished the mortgagee insists
that the lien for old age assistance granted thus far be released in
order that he may record his mortgage and thus give it preference
over the state’s lien. May this release of our lien in favor of that
mortgage be effected by the execution of a waiver, or would it be
necessary to execute the regular release form, permit the mortgage
to be recorded, and then have the county agency file a second old age
assistance lien certificate?”

Laws 1939, Chapter 315, Section 9, authorizes the release of the state’s
lien in cases where the county agency is satisfied that the collection of
the amount paid as old age assistance will not be jeopardized or where
the release of the lien is necessary for the maintenance and support of
the recipient, his spouse, minor or incapacitated children. When the neces-
sity for which a release is to be given can be satisfied by the partial release
to a single creditor, and a release to all other possible creditors would
not be within that necessity, in my opinion a release to a specifie creditor
may be granted under the authority of this section.

KENT C. van den BERG,
Special Assistant Attorney General.
July 16, 1940. 521p-4

Lien—Statements—Purchasers of Torrens title not bound by record filed
with Register of Deeds—M40 § 8271, L. 39, C. 315.

Registrar of Titles.
You inquire:

“x * * Are purchasers of registered titles bound by the record
of lien statements filed with the Register of Deeds, and if so, should
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an exception of these liens be noted on all outstanding certificates in
the office of the Registrar of Titles? * * *”

Section 8271, Mason's 1938 Minnesota Supplement, provides as follows:

“Every person receiving a certificate of title pursuant to a decree
of registration, and every subsequent purchaser of registered land
who receives a certificate of title in good faith and for a valuable
consideration, shall hold the same free from all encumbrances, and
adverse claims, excepting only such estates, mortgages, liens, charges
and interests as may be noted in the last certificate of title in the
office of the registrar, and also excepting any of the following rights
or incumbrances subsisting against the same, if any, namely:

1. Liens, claims or rights arising or existing under the laws
or the constitution of the United States, which this state cannot require
to appear of record.

2. The lien of any tax or special assessment for which the land
has not been sold at the date of the certificate of title.

3. Any lease for a period not exceeding three years when there
is actual occupation of the premises thereunder.

4. All rights in public highways upon the land.

5. Such right of appeal, or right to appear and contest the appli-
cation as is allowed by this chapter.

6. The rights of any person in possession under deed or contract
for deed from the owner of the certificate of title.”

There is no indication that the legislature intended to repeal or

modify the above section by the enactment of Laws 1939, Chapter 315.
Consequently, it is my opinion that purchasers of registered title are

not

bound by the records of the lien statement filed with the register

of deeds.

On October 24, 1939, Mr. Walter W. Finke, director of social welfare,

being in accordance with these views, issued a statement to all registers
of deeds in which he stated:

“x * * The filing of the regular lien certificate, which contains no
description of property, does not encumber property title to which is
registered (Torrens title), and does not serve as notice to a purchaser
of such property. * * *

“Where Torrens title property is concerned, the county agency
will file with the Registrar of Titles a special type of certificate
containing a description of the property against which the lien is
placed. * * *”

KENT C. van den BERG,
Special Assistant Attorney General.
December 11, 1939. 521p-4
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251

Net income—Amount attributed to support of dependents is to be deduct-
ed—L. Ex. S. 35, 36 C. 95 § 65(b).

Director of Social Welfare.

Not until today was my attention called to an opinion given to you
by a Special Assistant Attorney General on January 13, 1939 relative to
the construction of Section 5 (b) of Chapter 95, Special Session Laws
1935-1936, as amended.

After giving the matter due consideration, and to give said section
a reasonable and just interpretation, I am of the opinion that such part
of the income of the applicant as he must necessarily use for the subsistence
of needy dependents whom he is by law required to, and actually does,
support should not be considered a part of the net income available to
the applicant himself.

In other words, the net income to be added to the old age assistance
which together shall not exceed a maximum of $30.00 per month under
said provision should not include that portion of his income which is
necessarily expended by the applicant for the subsistence of needy depend-
ents whom he is legally obligated to, and does in fact, support. Any other
construction would, in my opinion, in certain cases completely nullify the
purpose of the act.

Under said section the amount and payment of old age assistance
shall be fixed with due regard to conditions in each case, and in compliance
with the old age assistance act such rules and regulations must be estab-
lished by the state agency as to prevent abuses in the administration of
the section herein construed as well as of other provisions of the law.

Any part of the opinion of January 13, 1939 inconsistent herewith
is hereby superseded.
J. A. A. BURNQUIST,
Attorney General.
March 27, 1939. 521a

252

Residence requirements—Distinction between domicile and residence—See-
tions 6 & 8, Chapter 95, Extra Session Laws 1935 and 1936, Section

3199-16, 3199-18—Formula to determine which county must assume the
disposition of individual case—M40 § 3199-11 to 3199-47. L. Ex. S. 35,
36 C. 95, L. 39 C. 398.

Director of Social Welfare.

You inquire:
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“Does Chapter 95, Special Session Laws 1935-36, as amended,
impose any residence requirement which excludes any resident of the
state who has resided therein five years during the nine years imme-
diately preceding the application for old age assistance and has resided
therein continuously for one year immediately preceding the applica-
tion 7"

In my opinion, Chapter 95, Special Session Laws 1935-36 (Section
3199-11 to 3199-47, Mason's Minnesota Statutes, 1938 Supplement), as
amended, imposes no limitations which exclude from old age assistance a
resident complying with the limitation described in your inquiry.

The duties of actual administration of the Minnesota old age assistance
law are imposed upon the various counties throughout the state. Upon
the state agency are imposed duties of supervision and coordination of
county activities.

If an applicant complies with Sections 6 and 8 of Chapter 95, Extra
Session Laws of 1935-36 (Section 3199-16, 3199-18, Mason's Minnesota
Statutes, 1938 Supplement), he thereby establishes his eligibility to old
age assistance in so far as requirements of residence are concerned.
Section 9 of Chapter 95, Extra Session Laws of 1935-36 (Section 3199-19)
merely provides a formula to determine upon which county within the
state shall be imposed the duty of considering and determining the dispo-
sition -of an individual eligible applicant, and does not set forth the
residence requisites for eligibility of the applicant to receive aid from the
state.

It is my opinion that Chapter 398, Laws 1939, defines “settlement”
for the purpose of poor relief only and does not in any manner impose
limitations upon an applicant’s eligibility for old age assistance.

In my opinion the requirement of residence as used in subsection
6 (c¢) of Chapter 95, Extra Session Laws of 1935-36 (Section 3199-16 (c)),
depends solely upon the actual residence of the individual applicant and
is thereby distinct from the common law concept of domicile. Under the
Minnesota act a married woman is capable of acquiring a residence in
Minnesota within the meaning of this act even though the domicile of
her husband may be without the state.

J. A. A. BURNQUIST,
Attorney General,
September 20, 1939. 521t-2
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253

Settlement—Temporary absence from state—M27 § 3161, M40 §§ 3199-11
to 3199-47.

Director of Social Welfare.
You inquire:
“We respectfully ask your opinion on a question involving the legal

settlement status of a recipient of old age assistance who is absent
from the state.

“Section 5 (a) of Chapter 95, Special Session Laws 1935-36 reads
in part as follows:

“ % * Temporary absences from the state may be allowed a
recipient by permission from the county agency in accordance with
the regulations of the state agency, and may be continued where the
recipient can receive from a relative or otherwise, a substantial amount
of gratis service or subsistence not available in this state.

“According to Mason’s Minnesota Statutes 1927, Section 3161 as
amended:

“* * % A settlement in this state shall be terminated and lost by:
* % * yoluntary and uninterrupted absence from this state for a period
of one year with intent to abandon his residence in the State of
Minnesota.’

“If a recipient of old age assistance under the terms of Section
5 (a), Chapter 95, Special Session Laws 1935-36 is absent from the
state by permission of the county agency, and in accordance with the
regulations of the state agency, for a period of one year or more,
does such absencg cause the recipient to lose his settlement in this
state ?

“If such absence does not in itself cause loss of settlement in this
state, does the fact that the absence is allowed the recipient by the
continuing permission of the county agency preclude the possibility
of intent of the recipient to abandon his settlement in this state?”

In our opinion absence from the state for a period over one year
under successive permissions of the county agency is not an uninterrupted
absence from Minnesota for a period of one year within the meaning of
Section 3161, Mason’s Minnesota Statutes 1927, and does not in itself,
and in the absence of other facts, terminate the recipient’s settlement in
this state. The result might be otherwise if it could be shown that the
recipient actually intended to abandon his residence in this state. So long
as the recipient obtains permission from the county agency to remain
out of the state, he indicates an intention to retain his residence in
Minnesota and is not within the purview of Section 3161, Mason’s Minnesota
Statutes 1927,

VICTOR H. GRAN,
Assistant Attorney General.

March 13, 1939. 521t-2
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RELIEF FUNDS

254

Budget—Transfer of surplus funds to the Old Age Assistance fund—
M38 § 3199-34(b).

Roseau County Attorney.
You inquire:

“I would like your opinion as to whether or not it would be legal
to revise the Welfare Fund Budget so that more money can be allocated
to Old Age Assistance and less to the Poor Account as the Old Age
Assistance Account is likely to be ‘short’ this year. Both these
accounts are included in the budget and this total would not be affected
by the transfer of some money from the poor account to the Old Age
Assistance account. This transfer would affect only the allocation of
taxes collected into the Welfare Fund to the two accounts—poor and
Old Age Assistance.”

In my opinion the board of county commissioners may authorize the
adjustment in the welfare budget as described in your inquiry. This may
be done under Section 3199-34, 1938 Supplement to Mason’s Minnesota
Statutes of 1927, subsection (b), which provides:

“Any county may transfer surplus funds from any county fund,
except the sinking or diteh fund, to the general fund or to the county
old age assistance fund in order to provide moneys necessary to pay
old age assistance awarded under this act. The money so transferred
shall be used for no other purpose, but any portion thereof no longer
needed for such purpose, shall be transferred back to the fund from
which taken.”

KENT C. van den BERG,
Special Assistant Attorney General.
October 11, 1939. b211-2

255

Burial—Expenses—Claim of City—L. Ex. S. 35-36, C. 95 § 14.
Director of Social Welfare.

You enclosed a copy of the quit claim deed whereby “X” and his
wife, on January 11, 1922, conveyed to the City of Little Falls:

Lots 11 and 12, Block 14, of Water Power Addition No. 2 to City
of Little Falls.

The deed was recorded on February 11, 1922, and reserves the life
estate to grantors. The city claims that this was given in consideration
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of support or relief furnished the grantors now deceased. You say that
“X"’s wife received old age assistance from the County Welfare Board since
April 1, 1936, to the time of her death, December 24, 1938.

You ask:

“Whether or not Morrison county may legally grant old age
assistance funeral expenses under the provisions of Section 14, Chapter
95, Special Session Laws of 1935-1936, when the city was the beneficiary
of the estate.”

Our opinion is that X’'s wife left no estate. Therefore, the county may
legally pay such funeral expenses. The claim of the city seems reasonable
and conclusive.

VICTOR H. GRAN,
Assistant Attorney General.
February 28, 1939. 521j-2

256

Burial—Liability of county for the expense—M27 § 3176(b), 3184.
Lac qui Parle County Attorney.

This office held, as far back as December 31, 1919, that where a person
dies and leaves insufficient means to defray the expense of burial, the
law imposes an obligation on the county board of the county in which
such person dies to defray the expense of burial out of county funds.
This is true even though such county may be operating under the town-
ship system of caring for the poor. Opinion 713, Attorney General's Report

of 1920. That opinion is limited to persons “who dle in this state without
having a legal settlement therein.”

As to paupers having a settlement in the state, and who die therein,
the expense of burial should be paid (a) by the county, if operating under
the county system of poor relief (Mason’s Minnesota Statutes of 1927,
Section 3176), or (b) by the township in which the pauper had his settle-
ment if the county is operating under the township system of poor relief
(Mason’s Minnesota Statutes of 1927, Section 3184). Opinion March 6,
1940 (339-C).

ROLLIN L. SMITH,
Special Assistant Attorney General.
June 6, 1940. 339c¢-1
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257

Food Stamp Plan—County Welfare Board—Contributions to and expenses
in administration thereof—Cooperation with federal government—
M40 §§ 974-16, 974-17(b), 974-18.

Kandiyohi County Attorney.

You state that the county board of Kandiyohi county, which has the
township system of caring for the poor, has been considering the feasibility
of participating in the so-called “Food Stamp Plan” for the distribution of
surplus commodities. Participation by your county would mean the estab-
lishment of a $10,000 perpetual revolving fund. You add that contributions
and disbursements to and from this fund will be made by the various
township boards and village councils within your county. You first ask
whether the county board can establish such a fund and secondly whether
the county may provide clerical help and offices in connection with its
administration.

Section 974-16 of the 1940 Supplement to Mason’s Minnesota Statutes
provides that the salary, office, traveling and other “necessary expenses”
of the county welfare board shall be paid by the county. We assume on
the facts that your county is within neither of the exceptions specified
in section 974-11 (b) and (c¢). The duties of the county welfare board
are specified in part as follows in subsection (b) of section 974-17 of the
same supplement.

“The County Welfare Board, except as provided in Section 1,
Subdivision (b) (Section 974-11 (b)), shall be charged with the duties
of administration of all forms of public assistance and public welfare,
both of children and adults, and shall supervise, in cooperation with
the Board of Control, the administration of all forms of public assist-
ance which now are or hereafter may be imposed on the State Board
of Control by law, including aid to dependent children, old age assist-
ance, veterans aid, aid to the blind, and other publie assistance or publie
welfare purposes. The duties of the County Welfare Board shall be
performed in accordance with the standards, rules and regulations
which may be promulgated by the State Board of Control in order
to comply with the requirements of the Federal Social Security Act
and to obtain grants-in-aid available under said act.”

We interpret the phrase ‘“necessary expenses” contained in section
974-16 above mentioned to be the expenses essential to the performance
of the county welfare board’'s duties specified as quoted. See section
974-18, ibid., which provides for submission of the budget of the county
welfare board to the board of county commissioners.

In an opinion dated March 8, 1939, this office ruled that the county
board does not have authority to make levies to defray the cost of general
poor relief subject to the exceptions therein noted. The problem you present
is, therefore, to determine whether the $10,000 revolving fund may, more
appropriately, be described as an administrative device in connection with
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public assistance and public welfare; or whether it may, more appropriately,
be deseribed as a levy to defray the cost of poor relief. This involves
further consideration of the Food Stamp Plan in somewhat greater detail.

As I understand your question, the $10,000 fund is to be supplied by
Kandiyohi county, and as per our telephone conversation beneficiaries may
fall into two general groups. The first group may be considered to include
those on direct relief. They will be given food stamps by the local town-
ship and village authorities who are to purchase such stamps from the
county authorities. You do not specify how these stamps are to be acquired
by the township or village boards. We assume that the details of such
purchase may be worked out with the federal and local authorities in
such manner as to comply with section 3184, Mason’s Minnesota Statutes
of 1927. In the second group may be included WPA workers, recipients
of old age assistance, recipients of aid to the blind and recipients of aid
to dependent children, who may purchase out of their own aid checks stamps
with which to obtain groceries or foods. The $10,000 supplied by the
county would be used to purchase $10,000 worth of stamps. These stamps
would in turn be sold either to the township and village officials for
distribution to those on direct relief, or to WPA workers, or the other
recipients of aid specified in the second group. The people who receive
these food stamps would then take them to the grocery store, or other
food distributors, who would supply the surplus foods in exchange for
the stamps. This grocer or distributor would, in due course, turn in
these food stamps to the federal authorities who would redeem them in
cash. The federal authorities, or more specifically, the Surplus Marketing
Administration, having already received the $10,000 would have been reim-
bursed in advance. As the county made additional sales of stamps, either
to the village and municipal authorities or to the recipients of aid specified
above, its funds would be augmented and new stamps could be purchased.
In this sense you describe the fund as a revolving fund and call it perpetual
for the reason that no part thereof is ever transferred from it except
by rotation as described.

On these facts, it appears that no part of the $10,000 would ever be
used for direct relief but that it would be continuously used for the
purpose of making food stamps available for sale to village and township
authorities for their distribution and for sale to WPA workers and to
recipients of aid to dependent children, recipients of old age assistance
and recipients of aid to the blind.

You will note that in the statute quoted earlier in this opinion, there
is a provision that the county welfare board is to be charged with the
administration of all forms of public assistance, including aid to dependent
children, old age assistance and aid to the blind. Earlier in the same
statute, there is a provision that the county welfare board is to be charged
with the duty of administrating all forms of public assistance. Although
your letter does not so state, I assume that the $10,000 revolving fund is
to be established by the county as a condition precedent to federal aid
given in the Food Stamp Plan.
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The revolving fund should be set up in such a way as to insure that
no part of it is disbursed for relief and in such way that the county may
be assured of its return in full on termination of the plan. Also such
arrangements should be provided for with grocers, recipients or others as
to enable town and village boards to comply with section 3184, Mason's
Minnesota Statutes of 1927. We understand that this revolving fund is
being established in order to obtain federal aid under the Food Stamp Plan.

In view of all these considerations, it is our opinion that the $10,000
revolving fund is an administrative device for the distribution of public
assistance to the groups of recipients as specified above, and that it is
not a direct allotment for relief, which would be beyond the power of the
county to make under our former opinion as enclosed. Consequently, your
first question may be answered in the affirmative.

WILLIAM W. WATSON,
Special Assistant Attorney General.
November 1, 1940. 125a-64

258

Reimbursement—Township system—Money expended for work projects not
subject to reimbursement—M40 § 3195-1.

Le Sueur County Attorney.
You state:

“The County of Le Sueur operates under the township system of
poor relief. The City of Waterville, of this county, has filed a statement
with the County pursuant to Section No. 3195 of Mason’s Minnesota
Statutes for the year 1927, for expenses incurred and paid by them
in excess of one mill claiming reimbursement in the sum of 75%.
Among the items contained in said statement are moneys paid for
gas, oil and materials, and labor on W.P.A. work, which include
cement, gas, oil, the cost of hauling sand and gravel, repairs to tools,
repairs to trucks and rental of trucks.”

You then inquire whether the above items are properly chargeable,
and has the county authority to make reimbursement for the same.

Section 3159, Mason’s Minnesota Statutes 1927, provides that the proper
political subdivision shall furnish the required support “as hereinafter
provided.”

Section 3184 provides that in counties having the township system
the board or council shall grant such relief as they deem necessary,

“x * * hy paying for the board and care of the applicants, providing
transportation to their homes, paying rent, furnishing provisions,



SocIAL WELFARE 329

clothing, fuel and medical attendance, and burying the dead. They
shall pay no cash to any poor person, and shall allow no bill for goods
furnished or services rendered to him, unless a member of such board
or council shall certify in writing that the account is correct and just;
that the goods or services were necessary for his relief, were actually
delivered or rendered, and were of good quality; and that the prices
charged are reasonable. Every such bill shall specify the name
of the person for whom the goods or services were furnished or ren-
dered, and the amount charged for each person.”

In my opinion Section 3195-1, et seq., Mason’s 1940 Minnesota Supple-
ment, provides for reimbursement for such expenditures authorized by
Section 3184, Mason’s Minnesota Statutes 1927.

In my opinion Section 3184 would not authorize expenditure from
poor funds for work projects. The authorization for any such project is
governed by the laws regulating the expenditures by the political sub-
divisions for such improvement as result from these projects.

KENT C. van den BERG,

Special Assistant Attorney General.
July 10, 1940, 339m

259

Reimbursements—Monthly basis—M40 § 3195.
City Attorney St. Cloud, Minnesota.

You state the city of St. Cloud has been disbursing its own relief
funds and billing the county each month for 75% of its expenditures in
excess of 1 mill; that Stearns County is on the township system of poor
relief; that with the relief load as it has been in recent years, you know
without waiting until the end of the calendar year that the city’s expen-
diture will exceed 1 mill and that the amount raised by the 1 mill levy
is expended within the first two months. You then ask the following two
questions:

1. “In a county operating under the Town System of poor relief,
where it is known before the end of the calendar year that the expen-
ditures made by the city of the second class will exceed an amount of
1 mill of the taxable value of the property in such city, may the
county board reimburse such city for 7569% of the amount in excess
of such 1 mill without waiting until after the end of the calendar
year?”

2. “If the foregoing question is answered in the negative, then
I would like your opinion on this question: After such city has actually
expended an amount equal to 1 mill of the taxable value of property,
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may the county from that time on reimburse the city on the basis of
monthly bills submitted?”

Your first question should be answered in the negative, except as it
relates to the answer to your second question,

Answering your second question, we can see nothing in Section 3195,
Mason’s 1940 Supplement, which would prevent the county from reim-
bursing the city each month, after such date as the city has actually
expended an amount equal to the proceeds of their 1 mill levy.

The statute merely says that the county shall become liable for
reimbursement up to 76% of such excess, and as soon as the city has
exhausted the amount raised by such 1 mill levy the county becomes
liable for the amount of reimbursement and may, if they choose, after
that time reimburse to the extent of 75% on each month’s relief payments
without waiting until the expiration of the calendar year.

M. TEDD EVANS,
Assistant Attorney General.
October 11, 1940. 339m

260

Suitable Employment—Powers and duties of state and local authorities—
Employment in lieu of direct relief—L. Ex. S. 37, C. 89, L. 39, CC. 245, 436.

City Attorney, Minneapolis.
In regard to various questions pertaining to relief.

(1) We think that you are clearly correct in your statement that the
provisions of section 7, Chapter 89, Extra Session Laws 1937, section 1,
Chapter 245, Laws 1939 (the deficiency relief appropriation act), and
section 12, Chapter 436, Laws 1939 (the new general state relief appropri-
ation act), were intended to apply only to the administration of the state
funds appropriated by these acts, respectively. In fact, all these provisions
are so limited by the express terms of the acts in question.

(2) You say that the employment referred to in these provisions is
employment offered by a public agency in lieu of direct relief. By this
we understand that you mean that if suitable employment were offered
by some public agency, employable recipients would be required to accept
it in lieu of direct relief. This we think is correct, subject to the further
observations below made as to the application and effect of these provi-
sions. We think that the effect would be the same if suitable private
employment were offered. In any case the question as to what is suitable
employment must be determined by the local relief agency on the facts
of each case.
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(3) We agree with you that, generally speaking, employment offered
by WPA or any other public agency is employment in lieu of direct relief
for the purposes of the present state relief act, Laws 1939, Chapter 436.
In fact, we think it is immaterial by what agency, whether public or
private, the employment is provided. The controlling factor is whether

or not the work is suitable. This, as above stated, must be determined
by the local agency upon the facts of each case, whether the work is
provided by a public agency or by a private employer.

(4) We agree with you that the provisions of the state relief act
do not directly control the administration of relief funds raised by munici-
palities or other local subdivisions. In other words, the provisions of this
act do not operate as amendments of previous laws or charter provisions
governing the raising and expenditure of local relief funds. However,
as you indicate, the act itself authorizes the legislative emergency com-
mittee and the state relief agency (director of social welfare) to withhold
state funds from a county or municipality which fails to administer local
relief in accordance with the requirements imposed under the state law.
To this extent the state authorities have a measure of indirect control over
the expenditure of local funds.

(6) We agree with you that the state relief act recognizes the
general rule of law that the primary obligation for providing for relief
rests upon the local subdivisions (that is, upon the counties, where the
county system is in force, and elsewhere upon the municipalities or towns).
This is indicated, as you point out, by section 10 of Chapter 436, author-
izing the legislative emergency committee to withhold funds from any
county or municipality which, in the opinion of the state administrator,
spends funds in conflict with the purposes of the act, or which is not
granting proper aid to needy and destitute persons.

(6) We do not quite follow you, however, in the proposition that
it is the duty of municipalities to care for their poor without regard to
how they have arrived at that condition, if statutory responsibility cannot
be imposed upon relatives liable under the poor laws. It may be the duty
of the various counties and municipalities, as the case may be, to see that
relief is given to all who are actually destitute. Certainly no one should
be permitted to die from privation. That is not to say, however, that
relief is to be dispensed indiseriminately without regard to considerations
of fairness and common sense. It has always been the duty of local relief
agencies, irrespective of the provisions of the recent state relief appropri-
ation acts, to examine into the merits of every application for relief and
to determine whether or not the applicant was actually in need and
without lawful and reasonable means of supporting himself. The applicant’s
past history, training, physical ability to work, and willingness to take
work when offered are all matters that relief agencies commonly consider
and should consider, together with actual necessity, in passing on such
cases, whether they are spending state funds or local funds. Obviously,
where funds are limited the more needy and deserving cases must be
given priority over those which are less meritorious. Here again the
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merits of the various cases must be determined by the local agencies upon
the facts.

(7) We agree with you unqualifiedly that civil authorities may not
enforce compulsory labor upon applicants for relief. As far as we know
this has never been attempted or even suggested in this state. The
constitution forbids involuntary servitude except as punishment for crime.
That does not mean, however, that the authorities may not deny relief
or restrict the amount of relief granted to one who wilfully refuses to
work for his own support when a reasonable opportunity is offered. As
already indicated, we think that under the old laws as well as the new
acts that is a factor which the relief agencies may and should take into
consideration in dispensing relief. Necessarily a large measure of discretion
is vested in those agencies, on whom the responsibility for making the
decisions rests. No hard and fast rules can be laid down. Each case
must be dealt with on its own merits.

(8) Conceding that the denial of relief in case an applicant refuses
to accept a reasonable opportunity to work is the only remedy in the
hands of the authorities, the question as to the adequacy of that remedy,
or how far it should be pursued in any given case, is largely a matter
for the sound judgment of the local authorities having jurisdiction of the
case, subject to the general principles which we have pointed out, also
subject to such rules as may be prescribed by the state authorities with
respect to the distribution of state funds.

(9) We do not follow your concluding statement that it is the duty
of municipalities to care for their poor, unless directed to do otherwise
by higher authority. There is no higher authority which can give any
such direction. All the state authorities can do is to withhold state funds
appropriated by the state relief act in case the local agencies fail to
comply with the requirements imposed under that act. Such action by the
state authorities would not in any degree relieve the local agencies from
the primary duty to care for the poor which is placed upon them by the
general laws.

CHESTER S. WILSON,
Deputy Attorney General.

July 18, 1939. 339i

261

Supplemental Aid—Receipt of earnings as National Guardsmen—Board of
Public Welfare of Minneapolis.

City Attorney, Minneapolis.
You state:

“Among those in groups receiving supplemental relief are families
wherein a contributing member is enlisted in the Minnesota National
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Guard and receiving therefor from $4.00 to $50.00 per month. To date,
such earnings have been figured on the same basis as all other earned
income in determining eligibility for public relief and in the supple-
mentation of incomes below relief standards.”

Your first question is as follows:

“l1. Is there any legal objection to the present practice of the
Board of Public Welfare in figuring the earnings of National Guards-
men on the same basis as all other earned income in determining
eligibility for public relief and computing the same?”

We call your attention to our opinion of July 18, 1939, the original
of which you have and in which we said:

“It has always been the duty of local relief agencies, irrespective
of the provisions of the recent state relief appropriations act, to
examine into the merits of every application for relief and to deter-
mine whether or not the applicant was actually in need and without
lawful and reasonable means of supporting himself.”

Please be advised that there is no legal objection to the present practice
of the Board of Public Welfare of Minneapolis in so far as state laws
are concerned. We do not understand from your letter that you desire
us to review the ordinances of the City of Minneapolis in connection with
either this or your second question.

Your second question is as follows:

“2. Would there be any legal objection to the adoption, by the
Board of Public Welfare, of the rule and policy of disregarding
entirely the earnings of such Guardsmen in determining eligibility
for public relief and computing the same?”

We believe the reasoning of our opinion to you of June 27, 1936,
concerning the eligibility for relief of veterans receiving federal adjusted
service certificates is controlling with respect to this second question. We
still adhere to that opinion and refer you thereto for the authorities
indicating that a regulation ignoring facts and circumstances would, in
the situation