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LETTER OF TRANSMITTAL 

H on. J. A. A. BlIrnqll ist, Gove rn or o f Minnesota, 

Sir: The attorney generars office has remained in th e 
sa me condition it wa s at the time of my report two years ago 
w ith the except ion o f a few changes due to the death of one 
ass istant an d the resignation of four other persons connected 
wit h th e ollice. Alonzo J. Edgerton, who had been for some 
time the attorney in charge o f th e legal busi ness of th e railroad 
and bank ing departments, died on the 28th day of Aug nst , 
1915; J ohn C. Nethaway resigned on J a nuary 12, 1016, to accept 
appointed as judge o f th e nin e teenth judicial district; and 
\ Villiam J. Stevenson, who had been for several yea rs in charge 
of the legal bu siness connected with taxation. res ig ned March 
7. 1016, to engage in bus in ess. Loui s S. Headley gave up the 
de partment clerkship, a nd Fred E. Tydeman th e positi o n of 
inheritance tax agent , both to e ngage in pri va te professional 
work. Mr. Edgert on was sncceeded by Henry C. Flannery, 
who had been spec ial counsel in certa in rai lroad work for some 
tim e prior to hi s promoti on, and Judge ~ethaway was succeed­
ed by J ames E. Markham, a prominent attorney o f St. Paul , 
who had had many yea rs o f experience as a publi c legal offic ial. 
Mr. Stevenson was succeeded by Egbert S. Oakl ey, who has 
enjoyed long experience in public life, beginning with the ho ld­
ing of th e position of county attorney of \ Vri ght coun ty and 
followed by so me ten years o f work for the U nit ed States in 
it s land and lega l departments. These men have broug ht 
training and abi li ty of a hi gh orde r to th e lega l work o f the 
stat e. The state was fortunate in ob taining as a successor to 
~1r. Tydemal1.asinheritance tax agent, Claude S. Browl1 , who 
was our deputy state auditor for nine years prior to assuming 
thi s work. 

ACTIONS AND PROCEEDINGS. 

Since the la-st report to th e governor an ullusual amount 
of work ha s devol ved upon th e attorney ge ne ral. Each session 
o f the legislature adds so me duti es to hi s increasing list . A 1-
though more than the lI sual number of cases ha ve been disposed 
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of, there ha s been an accul11ul at io n to som e extent of work and 
there a re now pending seventy-t hree (73) civ il acti ons. Dur­
ing th e last tw o years one hundred and se venty-seven (177) 
cases ha \'c been handled ill di stri ct court, o f w hi ch twenty-two 
(22) have been appealed to the supre me court of the stat e and 
three (3) to the sup re me court o f the Un ited S tates. Thirty­
nine (39) ci\"il cases have been argued in the supreme court of 
the sta te, o f which six (G) ha ve bee n carri ed to th e supreme 
court of the U ni ted States. Eleven (11 ) cases have been 
argued in the United States slIpreme court, nine (D) have been 
lip in th e U ni ted States di st rict COllrts, five (5) ill muni ci pal 
COllrt s, five (5) in probate COllrt S, one before the Interstate 
Com merce Commi ss ion, one in a cOllnty court in \ IVisconsin 
and eight (8) in the Department o f the Interior at \V"shingto n. 

The crimin al cases in the ;;uprcmc court have numbered 
hventy-nin e (2!). in dist ric t cou rt s twenty-four (2-1) , municipal 
comt two (2), ju stice comt one (1) . 

The op ini ons whi ch ha ve heen rendered hy the attorney 
ge nera l and hi s assista nt s during th e la s t two yea rs have 
numbered aboll t thirty-eight hllndred. 

FlIrther particlIla rs with regard to th e cases that ha\'e had 
the attention of the a ttorney genera l during the la st two years, 
wit h fa cts concern in g the ir nature and results, are g ive n mainly 
in a special s tatement and annexed as an appendix to this report. 
Since January 1, 101;), one hundred eig hty-s ix requisition 
matters have been passed upon by thi s office . 

Noti ces of two hundred thirty-seven proceedings for th e 
regi s tration of land, in w hich the state was named as a defend­
ant, have been sen 'ed upon th e att o rn ey general. 

COLLECTIONS. 

The amount o f fine s, penaltie s and other mo neys coll ected 
by or th rollgh the attorn ey ge ne ral 's o ffice during the yea rs 
1015 and 1916 a re as follows: 

Tilnber trespass ....................... . ............. . 
Oi l inspcc tio n fecs ............ . ..................... . 
Taxes. including' telephonc, incbriate, freight linc , ra il . 

road :llld insurance. . .......... . ....... . 
Mi sce llancous .. .. ........ .. .............. . 

To ta l .... . 

$168,950.25 
17,109.32 

45,401.98 
36,343. 14 

$267,804.69 
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In addition to the foregoing amounts, collected largely 
throu g h suit , th e o ffi ce has passed upon and ei th er adjusted or 
collected th e inheritance ta xes of the state, which amounted 
to $2,2) ~,027 . 05 . o f which $1,658,372.50 was collected through 
probate cou rt s and county trea surers and $55-1-,6:')-1-':15 directly 
through thi s oiliee as non-res id e nt taxes and taxe s 0 11 g ift s 
made in cont empl ati on o f dea th. 

INHERITANCE TAXES. 

The coll ec ti on o f inh eritan ce ta xes has become more 
diffi cult on account of th e meth ods of evasion which have be­
come somewhat familiar to m~n o f wealth and to th e legal 
profess io n. The total amount coll ected is g radually increasing, 
a lthough th ere are still sO l11 e esta te s of persons deceased for 
a considerable tim e w hich ha\'e not as yet paid th ei r full amount 
of inheritance taxe s. In\'estigati ons are proceedin g w ith a 
view to obtaining th e informati o n necessary to secure to the 
sta te the payme nt of a ll th at sho uld ha,·e been or should be 
secured by th e state as revenue from the tax on th e transfer 
of the prope rty included in t hese estates. The offi cial force 
assigned to th is work is efficient and zealous and could hardl y 
be improved in quality, but is not suffi cie nt in qu an tity to secure 
for th e state th e larges t possible amoun t of inheritance tax. 
The change in th e amount o f revenue fro m thi s source during 
recent years is ind icated by th e foll ow ing stat isti c. : 

Amount co llec ted in year ending July 31, 1911 ............ . 
Amount collec ted in year ending July 31, 1912 .............. . 
Amount co llec ted in year ending July 3 1, 1913 .... .. .... . .. . 
Amount collected in year ending July 3 1, 1914 ..........•.... 
Amount co ll ec ted in year ending July 31, 1915 ...... . . . . . . ... . 
Amount co llec ted in year ending July 31 , 1916 ..... .. .•...... 
Am onnt collec ted since Augnst I, 1916 ........... .. ....... . . 

$450,405.70 
678,5 12.99 
437,261.5, 
650.756.84 

1,142,539.41 
672,81 4.37 
716,232.67 

It is no doubt more than a coincidence that the o nly yea rs 
when le ss was collected a succeedin g year than the previous 
year were th ose when there \,vas a change in th e pe rson in im­
mediate cha rge of the work o f inhe ritance tax coll ecti on. The 
proba biliti es are that before the end of the present fi sca l year 
the inheri tan ce ta x collections for the year will 111 0re than 
exceed two milli on dollars. The increa se in th e work o f thi s 
department o f th e attorney gene ra l's o ffi ce is such as to make 
it probable that the expenses will be somewhat la rger in the 
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years immediately ensuing tha n they have been in the past. 
In one es tat e in whi ch the va lue of the property depended on 
real estat e scattered fr om Mexico to A laska it was es timated 
that if a compl ete appra isa l o f th e properties from which 
th e yal ue o f the esta te was derived had to be made instead o f 
takin g th e 1]1arket val ue o f shares of corporatio ns owning such 
rea l estat e. it would cost, for sli ch appra isal, well towa rd e ig ht 
thousand do llars. S uch an amoun t is not to be consid ered 
la rge when appl ied to an estate on th e transfer o f whi ch the 
ta x Ill ay amount to hundreds of th ousands of clollars. T he in­
heritan ce tax is a meth od of obtainin g revenue w hich has COIll e 

to be accepted as fair and just and imposin g as li ttle relative 
hardship upon the taxpayers as any that has been devised. 
T he effect on our law o f the adoption of a federa l inheritance 
tax is unce rtain. Inheritance taxe s should be imposed onl y by 
states. 

RAILROAD CONDITIONS. 

The most important matters ca lling for th e attention of t he 
at torn ey ge nera l at the present tim e a re those conn ected w ith 
th e rai lroads of the state. In the opinion in the Minnesota 
Rate Cases it was sta ted by t he J ustice of th e Supreme Court 
w ritin g it , that HI'he power of cong ress to regulate commerce 
among the seve ra l states is supreme and plenary. * * * 
The authority of congress ex tends to every part of int erstate 
com merce and to every in st rumentality or agency by which it 
is ca rri ed on : and the full control by congress of th e su bject 
committ ed to its regulat ion is no t to be de nied or th warted by 
the commin gl in g o f interstate and int ras tat e operations * * 
* the states may act wit hin their re spective juri sdiction s until 
congress sees fit to act , and when congress does act th e exer­
cise o f it :- authority overrides all conAi ct in g state legislati on. n 

A year la ter the supreme court held in w hat is k now n as 
the Shreveport case (234 U. S . 3+2, 353-354) : "Cong ress is 
entitl ed to keep th e highways of inte rstate co mmunica tion open 
to intersta te traffic upon fair and equal term s." 

T he court sa id that the laws of cong ress applied to unrea­
sonable discriminat ions between loca liti es in differe nt states as 
we ll when arisin o- fr0 111 an intrastate rate as co mpared wit h an 
int ersta te rate as when clue to interstate rates exclu sively, and 
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held that carri ers w ho are entitled to n.lain ta in inte rstate rates 
c~)!1 forming to w hat the Interstate Comm erce Coill mission 
found to be reasonable we re free to comply w ith an order of 
th e Interstate Commerce Commiss ion by adju stin g intrastate 
rat es so as to remove discrimination again st stich interstat e 
rates. 

O ne res11lt o f the Shre"e port deci sion is to ca use railroads 
to brin g actions whose ultimate purpose is to destroy rates 
made by state legislature s. Th ere are now pend ing in Illinois 
tw enty-e ig ht suit s o f thi s kind , by whi ch almost every state 
passenger rate between point s in · Illinois is attacked, as well 
as th e la ws prescribing those rat es. These twenty-eight cases 
are being prosecu ted by the united effo rt and co-operat ion of 
the vari ous rail road s of th at state. If th ese cases are won it 
wi ll be practica ll y settled that the legislature o f Minnesota 
cannot longer prescribe or enforce railroad s rate s, but that 
such rates will be wholly fixed by federal authori ty. No one 
ca n tell the exact effec t upon the shippers and tra ve lers o f thi s 
state of the change from state regulation o f intras tate commerce 
to federal control. The idea is that the regulati on of intrasta te 
commerce necessari ly is a regulati o n o f int erstate comme rce 
because o f th e intimate re la ti on which exists between the two. 
The fir st effect wo uld be to change the passenger rate from two 
ce nt s to 2 ·1-10ths ce nts per mil e. The num be r of pa sse nge rs 
ca rri ed each o ne mil e in intra state traffi c in :Minnesota in the 
yea r ending November 30, 1015, was 015,040,071. A n additi on 
6 f 4-10t hs ce nt s pe r mile for each of th ese passe nge rs would 
amount to $3,003,7G 2.00, whi ch ,yould seem to be approximately 
th e amount that the passenger traffi c o f th e state would cost 
under federa l supen' ision more than it would cost under stat e 
supervi sion . . T he cost o f intra state freight traffic under federal 
supervision cannot be estimated with any degree o f accuracy, 
but it would seem that the excess would not be le ss than the 
excess cost o f passenger traffic ju st set forth. H oweve r patri­
otic we may be, it is hard to ascertain any advantage to intra­
state trarli e fcom it s control being changed fr om state to iedcral 
au th ority. Theoretically there is some, but practi ca lly it would 
seem otherw ise. 

It is for th e comnig legisla ture o f thi s sta te to mee t square­
ly th e questio n of whet her Minnesota shall surrend er without 
co ntest it s rig ht to supervise and fix rat es for it s railroads to 
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th e Interstat e COlllm erce Co mmiss ion or other expanding 
federal author ity, o r do it s utmost to preserve it s control ove r 
it s own transportat ion rates and faciliti es. If the state is to 
preserve it s control ove r it s railroads it cannot tru st to o th e r 
sta tes to fi g ht it s batt le s fo r it, thoug h the result s of their 
litiga ti on will be inHuential , and in so me cases contro lling, over 
later litiga tion by t hi s state. On the other ha nd it should take 
such acti on as is necessa ry to enable it s railroad and wa reh ouse 
co mmi ss ion a nd its att o rn ey ge neral to take prompt and 
adequat e actio n fo r th e prese rvati on of the supervisory control 
by thi s state over th e transportati on of fr eight and passe ngers 
wholly wi thin it s own bounda rie s. It is for thi s purpose in part 
that the a ttorney g eneral has a sked for addit iona l help in hi s 
office, and a n ample e mergency fund . 

CRIMINAL MATTERS. 

'fhe statements made in the repo rt o f the attorney ge ne ral 
two years ago as to the laws relatin g to th e duties of county 
attorneys should be repeat ed until hi s recommendation s a re 
adopted by th e legi slature a nd consequentl y I rep roduce them 
here. 

Eac h COUllt y att 01'l1ey should be requi red to adv ise all 
persons brin ging to him a ll Y facts whi ch sec.m to them to 
const itute a viol ati on o f a pe na l Ja w, a s to whet he r or not 
such fact s woul d, if provell , constit u te a publi c offe nse . If he 
should so ad vise, th ell he should be required to draw a complaint 
in legal form fo r th e person complaining to prese nt to a mag ­
istrate; and if such magistra te decide to iss ue a warrant, the 
county attorney should prosecut e th e consequent action fro m 
th e t illl e o f liH' gra ntin g the pra ye r of the cmnpla int . ' ('he 
co unty attorney should a tte nd fr o l11 the hearing of informal 
complaints to the final proceedings ill di stri ct court, in the en­
forcement of all sta te criminal lav,ls. except as a similar duty 
as to mi sdemea nors ma y be imposed 0 11 cit y att o rneys in citi es 
ha vi ng muni cipa l court s. 

"Th e tim e ha s co me w hen th e qu esti on of prov iding a state 
co nstab ul a ry shoul d be ea rne stl y co nsidered. Loca litie s will 
not enforce th ei r la ws whe n stich laws are unpopular. Th e:' 
\'cry loca liti es w here enforcem ent of th e Ja w is Ill ost needed a re 
the local itic s where it is hardest to secure it. Th ere a re but 
three ohj ections to a state constalntlary. First: The cost. 



ATTORNEY GENERA L 13 

Second: The unpopularity of th e purpose fo r whi ch it would be 
orga nized. Third: The danger o f it s becom ing a po litical 
fo rce. The constabulary would be used ; first, in the detection 
o f crim e and arrest of offenders: second , in the prevention o f 
unla wful assem blages, ri ots and th e commission of other crimes 
by reason o f a protest by the people of th e local ity against 
some unpopular la w; third, the securing of ev idence fo r the 
stat e in cases tInder prosecution. Something should be done 
to in crease our instrumentalities o f la w enforcement. If a 
sta te constablllary should be provided it should be placed i1ndt~ r 

such cont rol as to secure the greatest good from it.; se rvices 
and to in sllr(' ~I gain st an y eyi ls resulting there fro m. 

OFFICE ADMINISTRATION. 

I renew here th e recol11l11 endatrons of two ' years ago to 
th e effect th at enlarged quarters should be g ive n to the office 
o f th e attorney ge neral. It is impossible for attorneys to gi ve 
the thought to their work whi ch is demanded unl ess they can 
ha ve quiet. To ha ve two or more attorneys in a s ingle room 
is to cut down th e val ue of their services from twenty to thirty 
per ce nl. Th e state shou ld provide a place for it s legal depart­
ment and a 1'00111 for each attorney conn ected with such de­
partment, as well as suitab le quarters for the incidental em­
ployes which are required for the conduct o f a large law o llice. 
Gene rally the lega l department of a corporat ion doin g about 
the !'a l11 C amount o f business as the attorney general, has more 
than three times the o ffi ce spa ce in which to do such work as 
have the attorney general and his assistants. 

The attorney general should not be a memb er of ad mini s­
trati ve l;oani.:;. It dive rt s his attention from la w quest ions to 
business questions. The attorney gene ral of th e state should 
no more be required to be an administrator o f the affairs o f 
t he state th an should th ose ad mini ste rin g th e business of the 
state be permited to control the law bu siness o f their several 
department s. Ne ith er the im piica ti o.n of th e constitu tion nor 
the principles of good business admini stration justify either. 

There are something lik e fifty departments now 'in our 
state ,'government and each of the se departments has more 
or le ss law wo rk . l\ ssistallt at to rn eys general are assigned to 
the work of th e morc importa nt departments and become 
experts a long th ose lines. F o r example: Mr. Hilton g ives 
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special attention to matters connected with the state land 
department, education, health, public examiner and municipal 
matters; Mr. Markham,-dairy and food department, labor 
department, drainag-e matters, timber cases, matters pertaining 
to cities of the first class and criminal law; Mr. Oakley,-in­
her itance and other taxes, mining interests, U nited States 
practice; Mr. Weeks,-highways, insurance, extradition, board 
of control and state university; Mr. Flannery,-rni lroad Jilt.! 

warehouse commission and banking department. 

The work of the office cou ld be lessened by refusing to ad­
vise citizens with regard to legal matters involved in public 
affairs. For years it has been customary not to give any 
opin ions on private matters but to advise men in public life 
and official posit ion as to matters of high public importance. It 
is probably advisable to continue thi s practice. Members of 
the legislature are by the force of the statutes of this state 
excluded from the benefits of contact with and advice from the 
attorney general and hi s ass istants. This should not be, and is 
not, because of custom 'and the attitude taken by the attorney 
gene ral and his predecessors. Public officia ls should have a 
chance to confer with the highest legal officer of the state, 
and not feel that they intrude or infringe on the law. It is 
necessary, in view of the increasing work of the attorney 
general's department, to either el iminate all of it s work not 
specifically required by sta tute or to have more ass istance. 
This has been asked for in the budget heretofore presented 
to you. A deputy and another assistant is needed. An 
emergency fund has also been asked for, which fund it may 
not be necessary to use, but which should always be at hand 
for actions where the interests of the state must be protected 
or promoted through the courts and at a considerable expense. 
One case is now pending in this office in volving over half a 
million dollars which cannot be tried properly and completely 
without an expenditure of severa l thousand dollars and the 
attorney general has no fund which will enable him to enter 
upon the trial of this case with a certainty that he can carry 
that trial to the end and to the higher courts to which it will 
be appealed, and, through a ll it s stages, have ample means at 
hand to employ lega l assistance and to find, produce and 
examine witnesses. It can be tried without additional funds, 
but it cannot be tried as things are at present with the highest 
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possible prospect of a successful result. The principal element 
of cost in the case is the obtaining under legal senctions, of the 
facts necessary to show whether or not the taxation of railroads 
by the gross earnings system is or is not reasonable in amount 
as cOlilpared with direct taxation. The emergency fund could 
well be put in the hands of specified officia ls, but their hands 
should not be tied so that needs could not be met advan­
tageously. 

The most difficult prob lems of the state come to the attor­
ney general and it is for the highest good of the state that they 
be considered by persons of ability and industry, working with­
out disturbance and with their minds concentrated on the facts 
and law which constitute the material out of which the problem 
is to be solved . No higher serv ice can be rendered the state 
than to think for it. 

I cannot but express to you my appreciation of your con­
fidence in and appreciation of the work of my office and convey 
through you to the people of the state my gratitude for their 
continuation o f my tenure of the office of attorney general. 

LYNDON A. SMITH, 
Attorney General. 
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CIYlL CASES. 

Railroad R ate Case!'!. U nited St ates Supr e m e Court, 230 U. S. 3riZ. 
S ta le v a. Chicago, Milwaukee & S t. Paul Rallway Company . To e n­

fo r ce order ot Hallroad nnd \Vare housc Commiss ion preac l'iblng 
!:I wit chlng J',ll e fro m H ltH t lngs station on th e Burlingto n 'Rail· 
foa d to L\lllwnuk ee ya r ds In H as tings prope r . O r der r e versed 
by Judge Converse. 

Sla t e vs. Hed HiveI' Lumber Company, For an acco unting, $5,214. 00. 
Sub mitted to COU I't. 

S tat e o f Minneso ta VS. S tale of \Vi scons in. Bo undary line. L eg­
Is la ture p :188NI C hapt e r 54 f) G. I.. 19J 3. A c ti o n dismissed In U. 
S. Supre m e Court, new case s tart ed . See No. 2025 

St nle vs. JtuseR Lu m ber Co .. e t Il l. Balance due on timber p e rmit. 
State receiv ed check fo r $2 ,317.98. 

State vs. C hi ca go, Burlin g ton & Quincy Ra ilway Co. Taxea pend. 

Stat~n~:I\l. G rand Forks Lumbe r Co. Timber c iaim tor $39,335.00 
Pending. 

S l a l e vs. Boyd & Young. T im be r c laim. $2,430.00. P e n ding 
S tate vs. Brooks·Sca nl on Lum\)er Co. , et a J. Tim be r trespa.ss $16.438.42. 

AtIlrlll cd. 
Sta te vs. Minnea po lis, St. Paul & Sault Ste .• Mari e R y. Co. G r oss earn­

Ings tax $7,024. 44 . Submitted to court. 
Sta te vs. Wiscons in Central R a ilway Co. Gross earnings $853.76. Sub­

mitt ed to court. 
S tat e vs. C udahy Packing Co. Freight ca r line taxes. Jud g ment af­

fi r m ed . 150 N. "\-V . 410. Pendi n g U. S. S up reme Court. 
]n r e E s ta t e ot Mich ae l C lIl'Cord, d eceased . P robatin g estate. S tate re · 

celved $3,721. 
l\finnellota State Hoard of l\"ledi cal J;;xam in e nl VS. C. \V . Wall. Appeal 

t r o m order of t h e S ta te Board of Medi ca l E xa min e r s. 
State vs. C ity of Barnesvill e. G rOHS ea rn in gs l tl X $1,567 .24. Pendi n g. 
State \'s. Va n Tilburg O il Co. O il In s p ecti on fe es for $ 1,389. 60. P e nd · 

Ing. 
State ex r c l L yn don A . Smith vs. C hi cago, l\Ul waul<ce and St. Paul 

Httl lway Co. i\1.a ndamus (Cashman law) . l"end lng. . 
Stale vs. l\linnesota & Ontario Power Co. Dama.ges for OOOdlllK state 

la nd l:l. Pending. 
John Hege l VI:I. Stilte o f Minneso t a.. Swamp land. Land non. llwam p . 
Sta t e \'s. C hicago and Northwellt e rn Hallw:ty Co. c t a l J oi nt rnlell. 

Aftlrm ed. 158 N. W . 627. 
S t a t e VI:!. G r eat Nort h e rn Ha llway. Scal es at P e li ca n ll.apldl1. Orde r 

of t h e Co m m ission rev e r sed. 
State \'11. G rea l No rth e rn H. al lway. Sca lell nt P a rk Rapids. Ord e r 

of th e Commiss ion r e \·et·sed . 
S ta t e VII . Great No rth e rn Railway. Sca les at R o thsa y. Order ot th e 

Comm issio n r e \· e r sed. 
Sta t e \'s. G r ea t Northc rn R a il way. Gross ea rnings laxes $536,402. 

P endi ng. 
State vs. Nort he r n Pacific Ra il way Company G r oss ea rnin gs t axe.! 

$39.862. Alli t·med . 153 N w . ~50 
Louis Mori n vs. Stat e o f Minnesota. Swamp la nd . State secures 40 

ncrCl<. 
In re In he ritance tax, Pra n c is Edward \Van!. T axa tion oC fore ign 

held b ond l:l. R e ve rsed, 157 N. W. 1076. 
StIlte V I:I. The Minnesota F'a l'ln e r s Mut ual Insu ra n cc Co. For tax o n 

pre m i u ms rece ivt'"d In 1910. D is m issed pe r decision r eport ed In 
153 N. W . 59 4. 

Sta t e VS. The 1\1 ln.n esotl1 Flumel's l\Iutua l Insu r ance Co. tor tax on 
~~le lrri~ t~~ {~~er:9:d In UllO. D is missed p e r d ec ision r e ported in 

S ta te vs. T h e Minn esot a Farmers Mutual I nsu ra n ce Co. For tax o n 
pre miums r ece ived in 1912. Dismissed, pe r d ec is ion r e l)or ted In 
Hi3 N. W. G9 4. 

S tale vs. The Ml n ne l:lota F ar me r s Mutua l ln s urance Co. For ta x on 
i)5·~~.uW~ r,~.fe i ved In 1913. Dism issed l)e r d ecis ion r e po rted In 

Sta t e vs. Bartles Oil Co. 0 11 ins p ection fees, $838.8 0. Atfirll1 ed, tri 5 
N. W . 1035. 

A. M. R ame r Co. vs. E li za P . Eva n s. ' Y. Houk as the m inimum wage 
co mmission. I n jun ct ion . Pe n ding sup r emo court. W aiting out. 
come o f U. S. Su pre me court (lecis ioll in Or egon case. 

S t n t e VS. Minn esota li'u rmers Mu t ua l In l1 uran ce C o. F o r tax on 
prem iums r ece ived In 1909. Dis missed p e r d ecision r e ll orted in 
153 N. W . r194. 

State vs. Minnesota Farmers Mutua l I nsu r a n ce Co. T ax on premiums 
r eceived In 1907. Di s missed pe r d eci~ lon ,·.:p o rted in 153, N. 
W . 59 4. 
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Sta t e VR. G I'ent Norlh e l'll Hallway Co. , In r f' s ta t ion nt Ada. Mlnnc · 
l'Iota. Allirm ed, Hifl N. ,v. 10!!l9. 

S t a. t e VB. l;'u rlllel'l" Mutual H all In s uran ce Co. Tax o n pre mlumH re· 
ce i ved In 1910. Dismissed p CI' d ec isio n repor ted In 153 N. W . 59>4. 

S tate vs. State Farme l"s l\ l utua l H a ll Illsurall ce Co. 'rax on pre mium", 
r ece i ve d in 1911 . Dism issed PCI' l\CCi!:liOll r eport ed in 153 N. \V . 
:'94. 

S lat e VI:I. State Fa l'mers l\lulua l Ha ll Insul'an ce Co. Ta x on Il r!-}rnlum~ 
receiv ed in 1913. DhmlhHIC(\ pe l" d ecis ion r e p orted In I rl a N. 'V . a94. 

State vs. State F'a r mers l\lutua l Ha ll In s urance Co. 'l'n x 0 11 p r,e mlums 
re ce ived In l!l1 2. Dislllilssed p c r d ecillion r e po rted In 153 N. W . 
594. 

S tate ex re i I!: rlk K Llndom \'s. Minnesota Tax CO lllmlss lo n . Ma.nda­
mus. Submitted to court. 

Stu t e va. A. C. Otte, Binding Twine notes fOI' $291. 8 2. Cnse sett l ed . 
In I'e Petition of George DeV: I's e t a l to disqualify O. K . Dahl e for th e 

office of coullty attorn ey o f H ouston Coun t y. Petition dlsmhl Red. 
In r e Application of Ind e pe ndent Sch oo l Di s tri c t or V\l'glnll~ ror eon· 

demnatlon of eertllin lands. Verdi c t $9,8fI6.50 returned . S tat e r e · 
celved $10,028. 98. 

I" rank B. P o mroy "H. John C, Beatti e et ai- to quiet title. Dismissed 
as to sta teo 

S t nte vs. Gren t North el'/1 Hal l way, Minn eapoli s \V cste r n Hallway. See 
case 1864. 

' t n t e vs . S tate Farme rs Mutua l Hall Insur;lllCC Co. Tax on pre miums 
rece i ved In 1907. Dismissed pe r (l ec h,lon r e ported In 153 N. W . 
594. 

).linneapoli s C ivic and Commerce Ai-<soclati o n Vli. M in n e lll)o l is and St. 
Louis Hy. Co., and the Minnea polis Rnllwll)' Tran sfer Co. Switch· 
In g c h argcs. Oreler o r Comrn l,u:!io u j,wataln c(i. 

l\ll n neapoll s Civic and C omm e rce AIHloc lation \'s. l\Iin n eaIJ o lia J:<:astern 
ny. Co. e t nl. Switch in g c har gCi-<. Al'llrrned 158 N. w. S17. 

State vs. Great Northern ny. and Minneapol h. 'V el:! t crn ny. Co. Switch· 
Ing c harges. Order o f Com m iss io n aflll"med. 162 N. \V . 29 4. 

In r e petitloll of th e Ml ll n en poli s C i v ic ;u1(1 Co mmerce ASl:!oc!ttU OIl vs. 
Mlnll e80 t ll Hallwn)' ' I'rn n srer Co. e t a t. Switching charges. 

State ex r e i L)' n<l on A. Smith vs. The Village o [ H ill s an d Dales e t al. 
Quo \Vurrllnto. Judgment tOI' plalntltT. 

In re Elitate or J ohn Uoggall , d ecea8ed. Proof of clnlm for mnln· 
tenall ce In So ldl e l's H ome. Hece lv ed c h eck ro,· $900 from l.Himln· 
Is trator. 

State VS. J ohn B. Evans c t a i, Binding t wine note ror $1,579.25 . Re· 
cel ved c h eck in full pay m en t . 

State vs. Pullman Co. Grotls eal'll ing" tax e R for 1914. $23,023. Pena· 
Ing. 

State " li. 'Vells·J"al'go Co. G r OSH earnings taxe8 ror 1914, $9,89%. 
Pending. 

In r e r ewa rd for a rrel:!t and con\'l c tlOIl of Oeo l';;e Thoma8 Greer. At· 
firm ed . 152 N. W . 8G6. . . 

Conglo m e rllt e Land CO. VI:!. S tate of M in n eso ta e t al. P~rtlt ion . Flnnl 
judgment ente r ed fOI' defendants. 

Conglomerate Land Co .. e t a t VI:!. State <'l Il l. Pnnltlon. Stipulated 
thut Iliaiutltr pay ail taxes and tax li ens. 

Conglomerllte Land Co . e t al vs. S tate of Min n esota et al. Partition . 
Stipulated that lllalntitT pay tux Ii en i-<. 

Conglome rate Land Co. c t 01 vtl. State of .Minn el:!ota. et al. Partition. 
Stipu late(] that Illnlntltr Illl Y a ll taxes n nt! t ~\X lI e ll l:!. 

Conglomerate Land Co. e t at V8. State of Mlnn eso t~ et ul. Pnrlitlon. 
S tip ulated that plai nUtr pay all tuxes and tux lI e n 8. 

Ameri can Beverage Co. vS. J. J . i,'arrell a s Dn.lry nnd 1"00(\ Commls. 
s lon e". In junc tion. U. S. distri c t court. Pe nd ing-. 

Stn t e e x r e i Lyndon A. S mith vs. Be l'glt Blllbc rg. Quo "hlrJ'anto 
Proceedlngl:! di s mll:!s ed, 154 N. W. 442. 

M. J . Sol um \"8. North e rn I'a c ifl c Hy. Co. Ruilway r e fund . Affirm ed 
157 N . \V. 996. P e nding n n appea l to U. S. 8upreme court. 

Anna E . Teel vs. Robert Cdckmor e. Conversion p en(]ing. 
Comstock Farmers Elevator Co. vs. Grent Northern Ry. Co. Hallway 

r e fund . Judgment entered tor plaintiff in district court. Supreme 
court reve r sed and I'e mtlnded 163 N. \V. 2:-iO. 

In re Swam p Land In ned i..ake I ndian Rese rvation. Notice of appeni 
f"om th e decision of th e co mmi ss ion e r G e n e ral Land O fHce fli e d . 

1n r e a ppli cation State of 1\Iillnesola t o condemn, Improve and 
st raighten the Roseau river in Hoseau Cou nty. Judgme nt ente red. 

S tate vs. InlenHltionai Lumbe r Co. t o recove r for burning or slash · 
ings $3 11 4.00. S tate enti tl ed to recover fr om d efendnnt tota l sum 
or $355.65. 

S tate vs. Pure 011 Co. Atnrmed. 011 In specti on fees for $10,449. 158 
N. ,V. 723. D efendnnt has UPllen led t o U. S. sup l'eme court. 



18 

KUnlber 
Attorney 
Genera l 's 

Docket. 
1886 

] 88 7 

1888 

1889 

1890 

1891 

1892 

1893 

1 89 4 

1895 

1896 

1897 

1898 

1899 

1900 

1901 
1902 

1903 

1904 

1905 

1906 

1907 

1908 

1909 

)910 
]911 
)912 

1 913 

1 914 

1915 

1916 
1917 

1918 

1919 

1920 
1921 

1922 

1923 

UlE NN IAL REPORT 

Be ll Lumber Co. "s. Great Northern ny. Co. Railway r e fund. Af­
firmed. 160 N. W . 688. 

S late on I'elation or B. ]< ..... Allen vs. A. J. Rush, State 011 Inspector. 
Mn nd amut4. HeverlJcd. 1 !'i4 N. W. 947. 

Patrick H . Doy le VS. C. S. Reed, \ Varden . Habea.s Corpus. Writ 
quashed. 

1n r c Condemnation by City ot Mlnn cnpolis of ce rtain Jands tor the 
I}U r) 08C ot publi c dock!:!. Sta t e's Intercalli pl'ope rl y provided for. 

S t llte ex rei '\Till . L •. Kohlman VI'!. J ohn Wage ner. S h crllt of Ramsey 
County. Habclul Corpus. (C hap. 147 LawH, 1915). Reversed . 163 
N. W. 749. 

Northern Count ie s Land CO. VS. Albert H . Powera et al. Quiet lItle. 
DismiMHcd as to State of Minnesota. 

In r e C. E. Johnson. Bankrupt. Note t or fa rm machinery $172.00. 
C la im flied and allowed. F irst d ividend r ece ive d. 

I n I'e E s tate or E li zabeth 'Vrlght. Probutlng estate. P ubli c sale or­
de r ed. 

State ex reI Theophll Basting et III vs. P I'obate court of Henne pin 
County et al. Ce rtiorari. Affirm ed. 155 N. ' V. 1077. 

Conglomer ate Land Co. vs. Stat e o f Minnesota e t al. Quie t title. 
Pending. 

State ex rei l~yndOI1 A. Smith va. ViI1a~e or McKinle y et a l. Quo War­
ranto. "Vrlt or ous t e r is~ued. 151'i N. W . 1064. 

John Svenc1sgaanl VI! . State Board ot Pharmacy. Mali c ious prosecu­
tion. Olsmll!sed. 

Stllte ex rei Attorney Genera l VI!. Canadian Northern Ry. Co. Order 
ot R. n. and ,.y. H . Com. to rebuild bridge. Temporary repall"6 
completed In compliance with orde r . 

State ex re i Atorney Gene ral VI!. Village or Pin e River, et at. Quo 
'Varran to. Judgme nt filed In favor or state. 

L. Ch ri s t ian Co. vs. Ch icago, St. Paul, Minneapolis & Omaha Ry. Co. 
Hallway refund . Aflh·med . 159 N. 'V. 1082. 

H. C. Brvln \'8. Grcnt Northern Ry. Co. Railway reru n d. P ending. 
C hicago, S t. Paul, Minneapolis & Oma h a ny. Co. vs. Railroad & 

Warehous.e Commissi on. Establishment or ticket a nd ])assenger 
depot I\t Butte rfi e ld. Orde r or Commission a ffirm ed. Appea l taken 
to sup reme cour t . Affirmed. 

Matt e r or John Rum:. deceased . C laim for maintenance In Soldiers' 
H o m e. State co n sented to dlsn.llowallce or c laim on ground that 
estate consisted or p e n sion money only. 

Mlnn c al)olla and Halny H.i ve r ny. VI:!. Hallroad & Warehouse Com­
miss io n. 1n re application to discontinue service on the Pomeroy 
branch . Judgment e ntered vacating orde r o r commission. 

In r e Elf tate or Plorell ee Douglass. Bscheat case. H.ecelved ch eck 
for $604. • 

Manlis I nvestment Co. vs. State et al. Quiet title. Find ings fil ed that 
lands be sold to pay tnx cs. 

In r e n l)pllcatlon of 'Vm. T . J!:mmet to take possession and liquidate 
the busi n ess or l~mplre Stale 'Surety Co. C la im for $143.00, as ­
sessments 011 premluml!. C la im dismissed. 

James E. Trask vs. State of Minnesota et nl. Quiet title. D ismissed 
as to I:1tate. 

State e x r e i W. H. S mallwood vs. ,V. L . 'Vlndolll . Quo Warranto. 
( J udgeship) Writ of oU8ter ordered. 155 N. W. 629. 

State vs. Oust LaeUna. Eject me nt. Judgment entered fo r state. 
Slate vs. H erman Korpi. Ejectment. Judlpnent e ntered for sta te. 
State ex rei Lyndon A. Smith vs. Peter Spllla. Injunc tion . Spina's 

drinking place abate d by U. S. government. 
'Vm. H. Murray vs. A I·thur H. Fately and Minneso ta State Agricultur­

a l Society. Onrnlshmcnt. Dismissed as to stnte. 
Jac k Worst vs. S tat e Agri cultural Society et al. Dism issed as to 

state. 
,Vm. G. Grllves vs. State Fire Marshal. Enforcln~ C hapter 564 G. L. 

1913. Stipulat ion s igned, dismiSSing appeal. Building torn down. 
Nort h ern Counties Land Co. vs. State et a l. Quiet titl e. 
Charles Sepp la \'s. J ohn O lson e t a l (Slate of Minnesota, Intervenor) 

Damages ror cu tting timber $582. Plalntltr enti tled to Judgment. 
Charles Sepp la vs. Charles 'Vest (State or Minnesota, Intervenor) 

Damage8 cutting limber $582. P lalntltr entitled to judgment. 
I n re appeal of Ze ld a Browl1t.- from order of State Fire Marshal. E n­

forcing c hapter ti6 4. G . ...... 1913. Order e ntered for removal of 
building. 

H enry Thomps on V8. State of M innesota. 
E lan P. Dodge V8. State Fire !Iola.rshal. 

1913. Order complied with. 

Swamp land. Affirmed. 
Enforcing Chap. 564 G. L. 

L. Swift & Thorpe Brothers vs. State Fire Marsha l. EnforCing Ch ap­
t e r 5li4 G. I". 191a. Order com pli ed with. 

Frank H . Burnett va. State Fire ·Marshal. Enfo r Cing Chap. 564 G. L . 
case st r icken. 
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Joe. Ri ch vs. State Fire Marshal. Enforc ing Chap. 564 G. L. 1913. 
Order complied with . . 

Antonia. Jnnlak ve. State Fire },',Io.rshal. Enforcing C hap. 564 G. L. 
1913. Sett led. 

\Vm. E . Ri c h a rdson vs. State Fire Mars hal. Enforcing Chap. 564 G. 
L. 1913. O rd er co mpli ed with. 

Hugh J. McClenrn v s. Sta te Fire Mars h a l. Enforci ng Chap. 564 O . 
L. 1913. Dismissed . 

Philip Greenburg v s. S ta le Fire Marshal. Enforcing C hap. 56" O. 
L . 191 3. O rll er complit'd with. 

l\{. W . TU I'n e r et al V8. Hallroad and \Varehouse Commiss ion. In­
Jun c tion (C hap. 210 G. L. 19 I5. ) Mo llon deni ed . See case 2024. 

In r e Dee pe ning, Impro\'i n g and Re pa irin g State Dltchea 6 and 7. 
Commiss ione r s appoi nted . neport til ed. 

Northe rn Pac iftc ny . Co. vs. nalll'oad and '''areh ouse Commission. 
In re s witc h ing ch a rges In C ity ot Duluth. Orde r ot Commission 
8u s talne d . 

]n re E s tat e of C hri s t ia n Sa nd e rs. d eceased . S t a t e received $51 8.18. 
George D. Hoge rs e t III V8. County of Hen n epin c l at 'fax in g mem­

bership l\'lInn eapo ll s C hambe r ot Commerce. Affirmed 239 U. S. 
621 and 240 U. S. 184. 

Duluth & Northern Mlnnesol tt Ry . Co. vs. S late of Minne sota et al . 
Condemnation. Dismissed as to state. 

State ex re I W e8tern Union T el . Co. vs. Minnesot a Tax Commissione r. 
Certiora rI. Rev e rsed . 155 N . \V. 10G1. 

State ex r e i Lyndon A. Smith v s. Will . Orr. Injunc tion affirme d. 155 
N. W. 216. 

I. T . Burn s id e V8. State Fire Marshnl. Enforc ing Chap . 564 G. 1... 
1913. Order of Fire Mars h a l afHrmed. 

In r e Appea l of Spaulding H ote l Co. from a n orde r of the Sta te Fire 
Marshal enforcing C ha p . 564 G. L . 1913. Order complied with. 

S. Segal vs. State Fire Marshlli. ]!;nforclng C hap. 564 G. L . 191 3. Or­
d e r compil ed with . 

Anton Lehemey vs. Strtle Fire Marshal. Enforcing C h ap. 564 G. L. 
1913. Orde r compil ed with . 

U. S. Fidelity & G uaranty Co. vs. State of Minn esota. Julius A. Schmahl 
et al. lnJunc tion . Jud gment enlered reli e ving the bonding com­
pany 01' any fu rthe r li ability. 

State VI!.. Gus O. Erickson and t"red ,r. Jackson. Binding Twine Note 
tor $2,31 8. Jud~ment entered. check r ece ived tor $2,41l. 

State V8. Pure 0 11 C o. 011 in8pectlon fee8 $4,4 11. Findings In favor 
01' state In distri c t court. Defe ndant appealed to supreme court. 
P e nding. 

State vs. Corpomtion Securiti es Co. R ece ive l'ship. Rece iver ap­
pointed. 

State e x r e I l~dw. Cal'lllody vs. C. S. Re ed, Warde n. H abeas Corpus. 
Writ di scharged. 156 N. W . 127. 

Range Sand Llm.e Brick Co. vs. Grea t Northern n y. Co. In appeal 
from n.. H . & 'V. 1:1 . Co mm issi on s pur trae k Swan J .. a k e. Orde r 
of commiss ion susta in ed. Appeal ed to s upre me court. Affirmed 
163 N. W . 656. 

State ex r e i Patr ick Sheehan vs. C. S. H eed as Warden. Habeas Cor ­
pus. P e titione r disch arged. 156 N. W . 128. 

]n re Appli ca tion St. P a ul Assoc ia ti on of Comme r ce and Minneapolis 
C ivic and Comme rce Association t o make Sl. Paul , Minnesota 
Transfer, Minneapoli s . Hopk ins and 8t. Loui s Park one common 
r ate point. Appeal trom order of the R . R. & W. H . Com., affirmed. 
158 N. W. 982. P e nding an appeal t o U. S. supre me court. 

A . C. Gchs and R. R. & W. H. Com·n., Intervenors vs. C hicago & North ­
western ny., to rearrange and construct a s il1 e track neal' Spring_ 
fi e ld . Attlrmed 160 N . 'V. 866. Appenled to U . S. supr e m e court. 

I. R. Burnside et al vs. S ta t e of 1\'1Inn esota e t a l. to quiet titl e. Ap­
pearance for state filed. 

State ex reI Lyndon A. Smith vs. City of Internntlonal Falls et a i, 
injunction . Af!\rm ed. 156 N. W. 249. 

Board of Education or Duluth vs. State e l al. To clear t itl e ot sch oo l 
properties. Affirm ed. 158 N. 'V. 635. 

I n r e Walter B. Ni chols. Bankrupt. Prool of cla im for $15 4.39 fil ed. 
$55.57 r e ceived. Fina l divid e nd. 

State V8. J . W . Dysart e t 0.1. Garl1lshment. Rece ived check for $2 8!'i. 
In r e Walte r B. Ni chols. Bankrupt. Order made directing trustee to 

de li ver pe rsonal property to agent of eta te . 
State ex rei R. R. & ,v. H. Com·n. vs. Northern Pacifi c Ry. Co. In_ 

junction (passenger rates ) r es train ing order a nd orde r to show 
cause entereel by district court. Dissolved. 

Railroad & Warehouse Com'n. and the Attorney Genera l of Minnesota 
vs. C. B . & Q. ny. Co. , C. G. \V. ny. Co. et ai, Passen~e r rates. 
Or iginal p e tition fil ed with chairman of th e T. C. Com·n ., \Vashing­
ton , D. C. P e tition ref used . 

State Vii. Bartle !! 0 11 Co" O il insllec tl o ll fees $573. 16. Paid $619.37 und e r 
llrotes t . 

In re Appeal from order of State Fire 'Marshal Simon Meyers . Ap ­
pellant. EnforCing Chap. 56 4 G. L. 1913. P e iHlIng. 
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Sl n te e x rei 'Va It e r 1'1. Car r oll \ ' 08 • • f uliu s A . Schmahl as Secr e tary o f 
S inte, l\landam us (sec tion 35i C. S. 191 3 ) , Order disc harge d. 
1:' 6 N . W . S. 

Am e r lcnu S u rety C o . of Ne w Y o rk \'8. SUlte e t a !. Suit by s urely 
COlllpan y t o have " c f c l'ce (l e t e rmln e c lalml:l occurring under com ­
ml s!:lion nHl l'ci1nn t~ bond s. 

Stil l e e x r e i Walt e r 1\'1. Carl' o li \'8 . .Ju lius A. Schm a hl as Sec retary o t 
~Ul t C. M:wdamtl s ( s e c tion 3lii G. S. 1913). Orde r dlschnrged. 
156 K W . 116. 

State ex r e i TI'I-~tat e T el. CO. Y!l, Ju l ius A . Schmah l. l\Jundn m us. 
Alfinned . 15i N. W . 10 82. 

In r e I~sla le o f .1. A . O lllm~ . d e cea i<ed . C laim f o r $631 H bm(1ing twine 
lind mHch l ne l'y. B ecelved c h eck ( 60 IHl l cc t n t d i vidend) . 

In "e ViiaU s Ah le ll , Bankrupt. C laim for $255 38, fal III ma c h inery. 
C h ec k I'ecc lv e d In full. 

" rm. De v in e V8. M lnn e sot:t Tl'nll s ( c r ny. C o .. C. B . & Q. lly. C o . e t al. 
Hate s on Ice. l'en(lIng. 

S tat e e x r e i L y ndon A. Smith " 8. Supe rior l\"l anu(n Ctu rln g C o . Quo 
'Varra nto. O l'd e l' fOI' juli/.:"mc nt in favor of j)la intirr. 

fo: t a t e e x I'e I 1-1. J . 'Ves l " 8 . .Jul iu s A . S c h mahl, Sec ret a I' )' o f S tate. 
l' l'es id e n l ia l pl"im a r y e lec ti o n bu ll o t. Di s missed . 

c;!ltat e o r M a rtin J\ . G ulli c k s on . O l"{l o r fil e d d e n y in g the wil l. Admis -
sion 10 p l'obote. 

l imon C unl s \'8. S lut e. Swam I) land 
Wm. T . C urt i!l \'!l . St a t e. S W.llllp l.ulll Alli r m e d. 
State e x r e i C laud e May V!l. C. S. Heetl, \ Vtud e ll 

'Vr i t qllu !:! h e d . 
H a b eas Corpus. 

St a t e e x r e i St. P Ull! an;.: I ... ig ht Co. vs. Minn e s otn Tax C om ' n . Ce r­
tiorar I. W r i t d lsehargetl. 157 N. ' v. 63 9. 

S tate e x r e i l\lI n n eapo li s Ga~ LI/.:"ht C o . " s. i\"1Inn eso t a T ax Co m ' n . 
Ce rtlo m r i. Writ di seh n r~el\ I fi 7 N , \V. 63 8. 

S t:lt e \'s . J . I": mil John .!w n 111111 Oscar W . I'e t e r so n, $6 10. Binding 
t\\·i n e. .JlIdl,p u e nt en t e r e d again s t d e Ce nd n llt s. 

In r e I..:s tate o f \VIll . \V . Gibb s , d eceased. Inhe l"ilan ce tnxes. Pape rs 
and r ecol'd s tr:1l1 !lmitled to c le rk of dl!ltd c t c ou r t. 

S tat e ex rei .J u s tin Sto(\(1 a 1'(1 \" Ij. C. S. Hee d. Wa l·(1ell. H abe as Corptl ~. 
O rd e l' IIwd e dJ/jchllr~lng l·e IHlOI' . 

. Missnbc l ee C O. \ 'S. D ul uth , ~ l ltl tlabe & North e rn Hy . C o. ( !l talc Int e r­
ve n o r). Ap p e al (I'om R . B. & \ V. H. Com'n . dlHmlsse li . 

D u luth Ban ldng CO. V8. S tate of l\li n neso ta e t 1\1. I'al"tltl o n . P e n d ­
in g. 

P e nding. 
Paid $644 .95 und e r 

Du luth B;l nld n g C O. \ 'S. R(a t e e l a l. Pal·titi o n 
!-3 tale v s . Hnr t le s O il Co. O il In !lp e c tion fees $574 . 

protes t. 
\V R!:!h Sa nd C nl v e l C o. \' s . G " eat N01'lh e rn Hy. e t 1\ 1. Sw it c h ing ra t e !'!. 

R e ve r sed. 
' I'homas l:!all11 0 n V8 . State F' [I' e 1\la r 8 I1al . 

19 13. Ol'(l l;l r c om pli e d w ith . 
J ohn P . Mc El vcr \'s. S tate F It'e l\Ja l·s iu\l . 

1913 . O rd e r compli e d w i th . 

1 ~:n[O l"clllg C hap. 56 '1 G. L. 

I ~: nro rclng e h a j). 5 64. G. L. 

. J. T . Schaln e t a I, v:,t. Gre :\t North(' rll n y . C o. III r e ap p e al (rom oreler 
o f n. R. & ·\V . H . Co m·n . Serv ices on Browns Vall e y branch. 
O rd e r o f CO lllllli ;.s ion afl\rlll e d. P e nding o n appe a l to s upre m e 
c ou rt. 

HalT)' Bre w " t c ,' \'s. C e ol·/.:"e K\Vo o(I , a s S tate Came 'Vard e n . Re­
plevin . Di><l11l ssecl. See c a se :!007. 

I n r c a.p pcnl of A. T . C la.vln and O . A. T ann e l' fI' o m o rd e r or State 
l" lre l\l a l' l:I h a l. e nfo l'c lng C llajl. :.64 C . I •. 19 13, Order of .F'lr e l\"lar_ 
!l ha! se t lIH ld e and r e pair o nle l' substitute d by court. 

Fi r s t State B a lik o f El k ad e r . Iowa v s. S t a t e e t nl. Quie t titl e. DI!I­
IIll ssetl :l1! 10 s l a t e. 

S t a t e \' 8. G r eill N o r th e rn H y. Co. In r e proceedings t o e nforce pa),­
m e nt o f p e r sona l pl'ope rl )' t a x es In Hamse y County. P e nding 
s upre me COU I·t. 

S lill e " S. NOl'th e l' n Pac ill c H y. C o. In I'e procee din g s to enfo r ce pay­
m e nt of p CI" l'Jo na l IH'opel't y tax es In Ram s e y C o u nty. Pend in g 
lwp r e m e CO UI'l. . 

I n r e C ond e lllllat ion b y th e 80;\ I'd or Educa tio n , C it)' of l\lInn e apo li s 
fo r add ition t o lands f or th e 'Villard sch oo l site. 

He appe al Joh n A . Stees fr o m o rd e r o f F i r e Marsha l, e n forci n g C h a p. 
564 G. I. . HI I 3. O rd e l· c omp l ied w i t h . 

H e appe a l of I'e t e r And e n lO n fr o m t h e o r ti e r o r th e Swte 1'"11'e ~ l a r _ 
s lla!' e nfo r c ing" C h a p . 56 4. G . L. 19 13. Stipulation for r e pairs 
presc l' ibc d b y II I'e mars h a l I"i /.:"n e (}. 

In I'e Il IIJ)e al C , H . Pri o r. c t a\. rr'o tll th e onle l' o r th e St a te 1" \I'c Mar ­
sh a l. enfOI'(; ln ;; C hap. (; 64, G . \.,. 1913. Pcndin~. 

Mup le Lak e S lat e Bank v,. .. 1. A. O. Pre ti a a s State Audltol', e t n.1. 
Qui e t titl e . O rd e l' !\Je d Ku s taln ln g d Cm UI'I"e l' o f th e s tate. 
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Rc. IIppea! of Be rtha Ocntrlch from. orde r of the Slate Fire Marshal, 
enforcing C hap. 564 G. L. 1913. Building remov ed. 

In re, appeal of Louis F. Hosensteln from orde r ot State Fire l\farsh lll, 
enforcing Cha l). 564 G. r.... 1913. Appellant required to cree l shed 
In It mnnner sutistnctory to the building In spector. 

State Vlj. Andrew Myie8, et al. To recov e r $451. Damages. Timber 
sale. Pe n ding. 

]n reo appea l Realty InveHlrnent Co. from o rder ot the (i'ire :Marshal, 
en forcin g Chap. r.tH O. I,. 1913. Pending. 

Atlas Land Company, V8. Sta t e et al. Partition. Mailed compla int to 
Cou n ty Attorney St. Louis County for his nttentlo n . 

In re Ben G. Johnson nnd John I~. Ness. Binding twine note. C laim 
HIed. Rece ived chf'.:k tor $2,227.43. 

United States ot Ame l' lclL VB. W. J. Morrow, county auditor, e t 1\1 
To rel:ltraln County ottlc lal8 from taxing lands of Indian alottee. 
Decree of district cou rt afllrmed by th e U. S. di s tri c t court. 

I n re, appeal Bertha Sauer trorn order of State I,'h 'e Marshal, en­
forCing C hap 564 G. L. 1913. Judgme nt entered. 

Sta te ex rei Anna Davis, In behalt of Marjor ie Lockwood, vs. Fannie 
French Mo r'se, Habeas Corpus. Appea l pending, supreme court. 

H arry Brewste r vs. Geor.'("e K Wood, as State Came 'Varden. H e ­
Illevill . Dism issed without prejudice . 

Steven Hurrington vs. State or Minneapolis; 8wamp land. Pendin g. 
S tate vs. Immigration Lund Co. Bill of complaint HIed U. S. s upreme­

court. 
In r eo estnte o f Samuel Thorn, t1ecensed. l uhe r'ilance taxation. G. N. 

Iron O re ce rtificat e8. Appea l trom orde r ot th e Attorney Gene ral 
dete r mining Inh e ri tan ce taxes. P e ndin g. 

S tat e "8. Bartles 0 11 Co. Oil Inspection fees. $272.93. Paid $2 83.78 
under protest. 

Commercln l C l ub o f St. J nmes vs. Chicago, St. Pnu l, l\lInnellllolls & 
Omaha Hy. Co. Appeal from o r der of Commission in I'e. d e p Ot 
at St. James. Pend in g. 

Mary Clifford V8. Sta t e of Minnesota. I n reo estR t e of Michael ClIt­
ford. Dismissed. 

R. J . An gus, ct a l. V8. Superi n tendent of Banks, e t nl. To r ecover 
interest on claims V.8. C hippewa State Bnnk ot 'Vhite Earth. Dis­
missed . 

L. S. 'Valle l' vs. State Supe l'intend e nt or Banks. To r ecover Inte r es t 
on c lai m s vs. C hippewa Stille Bank or White I!:arth. D lsmh:\scd. 

\V. S. Chase, V8. Minnesota Tax Commission . Cer tlOI·arl. In r eo as­
sessment plntted and ull.l'htttcd hUHI. Order of Tux Commission 
sustained. 160 N. W . 49$. 

ne. appea l ot Thos. Garrick from the o rd e r of th e State Fire Mar­
sha l, enforcing Chap. 564 G. L. 1913. Pending. 

R e. appeal Polter Casey Co. from o rd e l' ot State Fire Marshal, en ­
t orclng C h a p. 56 4 G. L. 1913. Pending. 

In reo United Flour Mills Co. a bankrupt. Proot or Cla i m tor $95 
fil ed, a nd allowed as preterred cla im. 

John A. Thompson et al v!'. l\ftnn ell po li s. St. Paul Suburban Ry. Co. 
Appeal tram order ot R. R. & W . H . Com'n. to stop car s 1,500 
ft. East of Silve r Lake. Pending. . 

S t . Louis Countr Investment Co. Vii. State ot Minnesota, et a l. Quiet 
lltle. Pend m g. 

Re. appeal or John Gazelt from order ot Slale Fire l\l arshal. Entorce ­
Ing Chap. 564, G. L . 1913. P e nding. 

I n reo appeal Dina NIcho ls from order of State Fire Marshal. Enfo rc ­
Ing Chap. 56 4 G. L. 191 3. Case pending the sa le ot property. 

State ex r e I R . R . &'V h se. Com'n. vs. M. 'V. Turner. Injunction. 
Pending. 

State of Minnesota vs. Stale of 'Vlsconsl n . Boundary line location. 
Bill or complaint filed U. S. supreme court. 

Re appea l John Olson trom order ot the State Fire Marshal, enforc· 
ing Chap. 564 G. L. 191 3. Dismissed. 

State ex reI E r a Bond vs. Otto I ... angum, Sherll'!', Habeas Corpus. 
Writ Quashed. 160 N. W. 858. 

L. S. Waller V8. B. L. Fairbanks e t 1\1. Quiet title. Orig in a l com· 
plaint mail ed to Clerk o f Court tor Hlln g. 

Sta t e ex reI Lyndon A. Smith Vii. VIlla.ge of Elrosa, e:t a t Quo 
\Varrnnlo. Pending. 

Wm. A. Moore \'8. S tate Board of Control e t al. Garnl~hment. P(,lulln;:;-. 
Statoj •. >1' North Dakota vs. State of MlnneJolota. I nJun c ti c u . Bi ll of 

Complaint flied U. S. sU}l I'e m e court. 
Northwes tern Tel. CO. V8. Railroad & 'Vhse . Com'" . In .. e t elephon e 

rates. Onler of Commiss io n a rrirm ed. 
Stllt e ex r e I Era Bond V8. Otto S. Langum, sher ll'!' of Hennepin 

County. Habeas Corpus. ))\:'unlssed. 
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1n reo appea l G. N . Hy, Co. a nd th e St. Pau l Unio n De pot Co. f rom the 
orde r of the State Fire Mars hal, enfo rci n g Chap . 56 4 G, L. 1913. 
P ending. 

State ot So uth Dakota V8. S tate ot Minnesota. Injunction. Bill of 
Complaint til ed U. S. l'luprc m c court. 

St ate ex re i H e nnep in Holding Company, va. 'Minnesota T ax Com· 
mi ssio n. Ce rtiorarI. Writ q uashed. 160 N. \V. 665. 

S t ate vs. J ohn McKellzie fwd Domi n ic Hossl. Ejectme nt. Dismissed. 
1n r e ap » en l or G. r... Sch eid fro m th e order of th e State Fire Marshal. 

enforcing C h a p. 56 4 G. L. 1913. P ending. 

C ItUIiNAL (JJ\ SFJS IN SVI~In:~ME C OUIl'l'. 

State VB. AllJe rt Sailor. Forgery, AtIlrmed 153 N . W. 271. 
Sla te vs. T. P. McCau ley. Anio n. Second d egree. H.evereed, 1 56 

N. W. 280. 
Sta te vs. C hrist Lucken. Uttering a forged ch eck. Affirmed, 1(;2 N. 

W. 769. 
Slate vs. Julien Provenc h e r. Se iling liquor to a drunkard. Affirmed. 

] &2 N. W . 775. 
S l ate vs. Gentry S mith . Mo ti o n to afti rm granted. 
Slale va. Theodore H . Lampe. Attempting t o commit the c rime ex ­

torti o n . Case r ema nd ed (or (u,·ther l)roceedlngs. 1 3] Minn. 65. 
State Vii!. J . H.. Landy. C rl ml n ul L ibe l. Reversed. 153 N. W . 258 . 
State VI!. Charles H . Hunte r. Man li laughter·. AtHrmed. 154 N. "\-V. 

1083. 
State vs. Henry Welngal'th. Unli ce n sed drinking place. Affirmed. 

159 N. W. 789 . . 
Slate vs. W illiam Edmona. Grand larcen)'. 2nd degree. R evereed. 

]li6 N. W. 1086. 
S t ate VI!. Ben Lehman. Al;!sault. 2nd degree. AUlrmed. 1 55 N. W. 399. 
S t a t e vs. Dan ie l LuBar. Swindling. Heversed. 1!i5 N. W. 21l. 
State vs. Hans Strommon a nd Henry Ch r istianson. Gran d larceny, 

2nd degrec. Affi rm cd . 1501 N. W . 1 095. 
S tate vs. Arthur M YC I'9. se ilin g Intox lcu tln g liquor without n lice n se. 

Affirmed. 155 N. W . 766. 
State vs. Geort Sh temme, Ca r na l k n owledge. Allirmed. 158 N. W . 

48. 
Stute vs. 'Valter Harri s. Grand L a rcellY 1st degree. Atnrmed, Hi8 N. 

w. 829. 
S tate vs. Ralph F. Macbet h. Rape. Heversed 158 N. W . 793. 
S tate VH. Mary Newe ll. Ml\lll;!laughtcl:. Affirmed. Hi9 N, W . 829. 
Stute vs. Fred T . Price, Murder. Alflrmed. 160 N. W. 677 . 
State vs. O le O. So lem, murd e r fir !!!t d egree. Heve r sed. 160 N. w . 491. 
State vs. Lind Damuth, Assault 2nd d egr ee. Afflrmed. 160 N . W. 1 96. 
State VI;!. William F. Keehn, Hes lstlng publi c offi ce r . Aftlrmed. 160 

N. w . 666. 
S tate VI;!. Harold Proven c h e r . Unlawfully I;!elli n g 1I{luor wi thou t license. 

Reversed. 160 N. \V. 673. 
S t a t e VI;!. J oseph W . Bragdon, Atllrm ed. 16 2 N. W . 465. 
State ve. J. \V. L ogan, se il in g 1I (IUOr without a li cense. Affirmed. 160 

N. w . 1015. 
State v~ .. Iohn Thorvlldson, Se llIn iI II Cluor without a li ce n se . Affirm ed. 

160 N. W . 2017 . 
State vs. Edwa r d H ea l)-, Ca rnal knowledge ce rtlft ed t o the supre m e 

cou r t. R e manded . 

C HUIiNAL CA SI<:;S .". OIS'I' I"' ('""I' COU RT. 

S ta t e vs. J ohn McManus. Man!!!iau g hte r first d egree. Yellow Medi c ine 
County; found guilty. A . J . Edgerton , al;!sisting. 

State vs. Geo rge H.obertson . Embezzling coun t y fu nds. Mower Coun­
ty. Defendant died before tri a l. 

S t ate VI;!. R. N. Travis. l\.Ianslaughter I;!econd degree. Carver Coun ty. 
Pound guilty. J . C. Nelhaway assis tin g. 

State va. Peter .Jo~ngdahl. Violation or seed law, Ch ap. 141 G. L. 1913. 
Isanti Coullty. P lead gu ilt y and paid fin e. 

State vs. P . P. Peterson a n d M. J . L ee. Grand larency first degree, 
Swift (":ounty. Acquitted . A . J. Edger ton. assisting. 

State va. Wolf. Arson third degree. F'ou n d gu ilty . New tri a l grant ­
ed. No Ind ic tment retu,·n ed . 

S t ate VI;! . C ll as. E. Mill ,.. Libe l. Jur y disagreed first tria l. dismissed 
I;!econd. J . C. Nelhawny· al;!slstlnJo{. 

State vs. i!'red Jackson. Mla:tPllroprmting fundI;! and I;!eeu rltles re ­
ceived un<l e l' Sec. 1)806 S t at. 1 9 13. Not guil t y. C. L. 'Vecks QI;! . 
I;!ll;! tlng. 
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S t ate vs. Jackson. \V ilfu ll y omitting to pay over p ublic mon e ys r e ­
ceived by him. Cook Coun ty. Not guilty. C. L. We e ks assist­
ing. 

S tate vs. F'red Jackson. Making f a lse e ntry in accoun t books. Cook 
County. Nolled. C. L. Weeks assisting. 

S tate vs. L. M. Leaches. Assault in fint degree. Winona County 
found insane. J . C. Net haway assisting. 

State vs. Carl Johns on . Se il ing unlabeled seed. Plead guilty and 
paid fine. , City ot Minneapolis. 

State VB. J . W . K eyes, 1\1. g . Garvey and T . H. Jordan. Arson first 
degree. Case tried Vii. Jordan and Jury disagreed . J. C. Neth­
away assisting. R e tried. fou nd guilty. Garvey acqu itt ed. Red­
wood County. J . K Markham assisting. Keye8. plead guilty. 

State vs. T. B. J ordan and g. T. John80 n. Ob8cene lite rature. Swift 
County. found gui lt y. C. L. 'Weeks Ilsslsting. 

S tate V8. John Stroud . Mansla ughter second degree. Fillmore Coun­
t y. AC(Juitted. J . C. Ne thaway, assisting. 

State VS . . Edward Thie l et a l. Murder first degree. Nob les County. 
J. Thiel enter ed plen gu ilt y murder third d eg ree. Action agai n s t 
Edward Thiel dismllHied. J . S. Nethaway assisting. 

State VS. Alb e rt Deere. Nob les County . Murder third d egr ee. En­
tere d plea g Ulltr' J . C. NethawflY (ulsisting. 

State VS. C h as. Bal a rd . Se ll in g milk In barroom without li cense. 
City of Minneapolis. Acquitted. 

State vs. \Vm. Brcndemuhl. Murd e r. C lay Cou n ty. Found gui lty. 
J . C. Nethaway assisting. 

State vs. J . C. Reml C harest. Arson . Not gu ilt y. Pennington 
County. 

State vs. Moriarity et a l. Arson. Le Sue ur Counly. Not g uilt y. C. 
L. Weeks assisting. 

State vs. J ohn 1\1 . Deglmanll. Embezzlement. Blue Earth County. 
DlsmiMsed by judge. J. E. l\'l arkhnm ass isting. 

State vs. V e rreau x. ArMon. Polk Coun t y. Acquitted, J . E. Markham 
assisting. 

State vs. John A. Estlund. Libel. Klttson County. P lead guilty, 
fin ed $100. J . E. Markham aSSisting. 

Stale vs. Alfred C. Johnson, Rape. Sibley Countr,. Found guilty, 
new trial g ra nted. Pending. C. L. Wee ks ass sting. 

S tate v s. T. Rustad. Murder. Lake County. Found guilty o f m an ­
s la u ghter first d eg r ee. E. S. Oak ley assisting. 

State vs. Fritz Miller. Manslaughter second degree. Rock Coun ty. 
Found gu ilty. J. E . Markham assisting. 
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TABLE No. I. 

T nbulntcd State ment S howing Criminal ClUIC!I in Entire State as Ileported b)' County 
Attorneys for t he YCRrs 1915 and Hl 16 

NATU n F. OF ACCUSATION 

In Dilltri t' t Court In Munieipal and 
J ueticc Cour h 

'0. 
~ g 
J:.1" 

g -! 'I g ~ ~ ·i .~ :> Co. .~ !! 1 : .~ 
.~ '; ~ .~ '3 t: ~g 

_________________ I_----'u:o ___ ~_- ___ ",_0. ___ 8 ____ ! ____ a ____ :5_';_ 
Murder in l at d egree . 
M urder in 2d degree .. 
l\ l urder in 3 rt! degree . ... ... . . 
l\'l alUdaughtcf in 1s t. degree .. . 
l\! a n idnughtcr in 2d d c grt..>e. 
AMa ult ill 1st d~grec .. 
A8811ult in 2nd degree ..... 
A!li!.RUI1, in 3rd degree • ••. 
l\-l uiminK . . . .. . • ••.. ....... • ' • .• , .. 
!lo bbery ill 1s t. degree .. 
Hobbery in 2nd d('gree . 
Robbery in 3rd degret;!. 
A rllon in 1st degree •. 
ATilOn in 2nd degree . 
Arson in 3rd degree .... 
Burgla ry in lilt. d egree .. 
Burgla ry ill 2nd degree . 
Burgla ry in 3rd degree .... . 
Grand larceny in lilt d cgrt.>e .. . 
Grand larceny in 2nd degree .. 
Pet.i t larcelly ... . . . . . 
forgt!r)" in lilt degree . 
f o rgery in 2d dell;rce .. 
t 'orgery in 3rd degrCtl . 

:~~I~t'~;lt ·~:~~il. 
Perjury .. .. 
Bribery .... . .......... . 
Abort ion .. 
Digamy .. 
Adult.cry . 
Incest ..... . 
Seduction .. 
BR/! tRrdy ... . . .. .... . . . . ... . 
Kcelling H oullC of III-Fllmc ....... . 
Violation of G amc and Fish La ws . 
Violation of Pure Food Law!! . . .... . . . . 
Violntion of ].icluor LU" e, (U llder the 

Statutee) . ..... •• .. .. ....... 
Jllegnl Votin; ........ ... ... . . . 
Cutting Timbcr on Sta te Lanru ... . .. . 
Defrauding I-I otel-Kce~r .... . ....... . 
Defrauding Livery Stable Keeper . . . . . . 
Lft ngunge Tending to Provoke Breacb of 

Peace ........ . 
Non-Support ... ... ......... . 
Maliciuus Mischief . 
J ncorrigibilil·Y. . . . .. . . ...... . . 

g~~~Kn~o. ~ .n.i,,:,.a.I~ : .. :::::::::::::. 
Allto Lnws .. . .. .. . 
Carnnl Knowledge . . ............ . 
O runkenn<'M! . ... . .......... . 
C"rrying Concc3led Weapons . 
Miscella neous . 

T otal . 

17 • 3 
I. 
5 

30 
103 
7. 

I 

'" 27 
2 1 

2 
2 

II 
4 

IS 
23 1 
8. 

717 
37 
10 

129 
58 
17 
35 
• I 
I 

12 
42 

I 
I 

82 
23 
I. 

4 

381 

4 
8 
o 
4 
I 

" 8 
.9 
o 

" 300 

2,840 

" 2 
I 
5 • 

'l~ 
2 

.... ·27 · 
I 
I 
I 
I 
3 
I 
I 

15 
I. 
O. 

I 

12 
I 
7 

10 • 
" I 
I 
5 
2 

o 
3 
I 
I 

43 
I 
I 

'i ' 
2 

12 

7 
5. 

41 0 

5 

······i · 
o 

22 
48 
13 
3 

47 
3 
I 
2 
3 
5 
I 
3 

a5 
27 

106 
10 

2 
25 

2 
12 
7 • I 
2 
2 

I' 
'5' 

lOS 

'" I 
2 

118 

2 
4 
[, 

, 
I 

25 
2 
o 

117 

... ''' j ' 
7 5 

1,305 135 
5 I 

·· ····2· 

9 · .. · .. 3· 
3 

12 7 
67 1 60 

~ · .. · .. i · 
····· ·6· "'j ' 

50 16 
17 

802 36 
181i 7 

752 M 
I 

' 73 ' 1 
II 2 

44 7 25 
93 9 

11 0 12 
56 2 
23 I 
85 I 

725 15 • 4 , 121 .. .. 59 · 
7 

1,138 26 

5 

··· ···3· 
2 

" 42 
234 

I 
20 
3 
2 
I 
3 
3 
2 
I 

16 
34 

137 
160 

I 
21 

2 
4 

II 
I 

I 
I 

34 
I 
2 

70 
8 

67 
4 

17 1 
8 
2 

50 
8 

59 
. 0 
20 
8 
9 

10 
25 

" 36 
12 

299 

• I 
12 
JO 

213 
5 
4 

• ...... i 
· ·····3 . 

I 
I 
8 

10 
36 

10< 
I 
3 
5 
2 

I 

131 

3 • 
65 

3 
23 , 
3 
2 

38 
5 

4,130 

213 

836 10,738 496 1,683 5,08.5 



ATTORNEY GENERAL 25 

TABLE No. II 

Offenses Reported by Cou nty Attorneys fo ' Years 19 15- HH6 . Showing Counties Separatel)· . 

In Dis trict Court 
I II MunieiCal and 

J uslice ou rt. 

.; 
COUNT IES COU NTY ATTORNEY . ~ . 

c . c .. . 
0 

~ 'E .. 
:~ 

.. ! • .; • ., "3 .~ 
0 g '5 0 0 
0 0 • is " ." Z " < --- - --- -- - -----

Aitkin . · E . H . Krelwitl . ... . 2 3 Of 8 If 
Anoka .. Will . A. Blnnchtt.rd . 5 "'i ' OS 2 12 
Beeker. .......... Henry N. J enson . . . 0 I 02 4 0 
Beltrami . . . .... Graham Torrance . 33 3 10 22 5 
Benton . ........ .. E . W . Sweneon . 17 3 2 7. • f2 
Big Stone .. ........... A. B. Kaercber . 22 f 2 88 .. i ' I 
Blue Earth . J . W . Sch midt . ..... 3. I 14 '01 27 
Brown ... . Adolph Frederickson f 8 f 3 170 3 !O 
Carlton . .. J . E . Dinen . .. .... . 28 3 13 20' 33 5 
Carver .... W . F . Odell . .. .. .. . .. . 0 3 I 8' 3 I 
CaM . ..... E . L . Rolters . !O 12 5 32 2 I 
Cbippewa . A. E . Kiel 8 , 38 • 5 
ChiUIO ... ... ~: b: ~:~~t · If 2 I 41 I 7 
Clay .. ........ '0 2 153 53 137 
C learwat.er .... ..... 

S~ C.' ~i ·~~phY . 
3 I 0 I 3 

Cook . .... .. 2 I If 2 • Cotton wood . ........ 0 J . Finstad ... "13 ' · .... 19 · . '10 ' •• I 7 
C row Winl . .... S. F . Alderman . I • 80 27 2> 
Dakota ... P . H . O'Keefe . 3. • 14 G50 3 08 
Dodge ..... H . J . Edison . 7 2 2 33 10 15 
DoulJlu • ... H . E . Leach ..... 2. I 2 70 3 2 
Faribault . Henry J . F rundt . !9 "'2' 2 18. 5 " Fillmore . .... ....... S. C. Pattridge .. . . . .. 30 ······3· GO .... 'i:i' Freeborn . N orman E. Petersoll . 27 140 3 
Goodhue . Th08. Mohn . 25 I 8 112 3 13 
Grant . . .. . .. .. . R . J. Stromme:: .. !O I "' 24'4' 8 .. .. 2· ···· .. 3· 
H ennepin . J ohn i\L Rees ... 7-17 100 13 
Hou8ton . O . K. Dahl. 37 ···· .. 3· 2 
Hubbard . ..... M . J . Wonller ..... ... .... ·10 · 37 2 
Isanti. .......... Godfrey G. oodwin .. 7 ·· .. ·S· 10 I I 
I tasca . . .... .......... ~~W~ ~i·c~~1~e .... 41 10 105 0 22 
Jack8on ..... 23 ...... 0· ······3· 153 3 8 
Kanabec .... P. S. Olsen ..... . . 5 14 7 12 
Kandiyohi .. ChlUl. Johllson .. 14 3 14 If 0 • 12 
KitlllOD .... ..... R . V. m et hen . 0 3 30 • KooehlcbiD~ . .. . Frans Jevne . ... 29 2 12 372 5 71 
Lac Qui Par e .. N . F. Soderberg . 8 " ,i" I 43 • 2 
Lake . . .. .. ........... J . Gilbert J elle . ... II 2 .7 I 0 
Lc Sueur ... L . N . PrendergMt. 10 • 3 13' 10 2 
Lincoln . ... Louis P . J ohnson . , I " 2' 40 I 3 

kl:~.;~~~~ : J ames H . Hall 20 2 G7 12 
· Clayton C . Coo~r . • .. ·· .. 2· 3 20 ...... 0· :u 

M cLeod . .. · Wm . O . ;\-I r.NcI y .. !O • 08 I " 
Mauh.n . ..... A. N . Jo::e ks trom . 29 I .. ' '7" "'9' Mart.in . ..... E. C. Dean 27 I I 100 
Meeker .... R . H . Dart. .. • • 5 .7 "'8' I 
Mille Lau . . ...... .... Olin C . 1\1)' rOII. 17 I II 27 • Morrison ... C . R08Cnmeier. .. • 7 200 15 61 
Mower . ... ...... OUo Dandier. 23 I 140 I 7 
Murray . .. Ole Swanjord . . • 4 2' 1 I 
Nicollet . Geo. T . Olsen . • I ···i · 80 I 2 
Noble • .. .. ........... E. J . J ones ....... 14 2 10 1 3 4 
Norman . ............. J ohn 1\1 . Hetla nd . G .. ' j' .. " i 12 
Olmsted ... George J . Allen . 27 .02 " 100 
Otler T ail. .. Anton Thompson .. 2G 5 0 17. 26 
Penninaton . Hans O . Kjomme . 30 3 0 35 I 21 
Pine ...... .......... W . S. Ervin ..... . . " 3 3 .. 6 13 
Pipestone . George P. Gurley .. I n .•.• ' )' j ' I .3 2 10 
Polk ..... G . A. Youngqui.'lt . 138 23 8 1 9 34 
Pope ..... Julius O. Cra ve ...... 13 2 I 41 17 
Rftmscy . .. Richard D. O·Brien . 355 •• 6. 107 0 177 
n ed Lake . ~.o lr.el~~~~~Il . Redv.·ood . 12 3 07 • II 
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TABLE No. II-Continued 

Offenses Reported by Coun t y Attorneys for ¥ eal"fl 1915-1916. Showing Counties Separate ly. 

In District Court 

COUN TIES COUNTY ATTORNEY 
'3 
a 

~ .. £ 0 
'~ • u ~ 
'S: '; .. c c '0 0 u 
(,) "' Z 

------
Renville .. I.. O . Bnrnard .. 3 1 • Hice . . . ....... J M. I'. !o.'I Rhon . 27 2 1 
Roek ........ ..... C. H. Chri8toshcr80n . . 16 1 3 
RoscRu . ..... 1\ 1. J . 1:lc{l: lnn ....... 12 1 3 
St . Louis .... Wa rren h . Greene .... . 2 12 6 1 224 
Scott ....... ... G eorge lo' , S ullivan .. ... 14 2 I 
Sherbu.rnc .... OeOfl{C H. Tyler ....... • 2 3 
Sibley ...... A. 1.. You ng . • ··'s' SteafnlL ... Pau l AhlclL .... 53 3 
Steele ...... F . A. Alexander . I . 3 
Stevena .... W . H . Cherry . II ''' i ' 

2 
S ..... ift .. J . E. Lee ......... 0 I 
T odd .... Will . M . Wood .... 20 I I 
Traverse ..... CillIs. E. Ii oust.on .. 17 3 
WabllShll ...... MichacI Mafx ..... 7 1 I 
W8i1cnB ....... :: J . H . Mllrk ... .. ... 12 I 1 
\\'a8Cca ............. Frank G . Kiesle r ... 17 , 
W IlShinglon .... ({euben O . Thoreen 20 2 , 
Waton'A·lln ...... . .. /\ Ibcrt Running ..... 24 2 
Wilkin .......... . E . 1-1. Elwin ...... 13 I 
W inona ..... .. Enrl Si mpson ....... 42 3 1 
W right. .......... .. S tcf,h en A . .J oh nson . 2 1 2 3 
YelJow l\'[edicinc .. .. JI . . Bengs ton ..... .. I I ------ ---

Totll!. ...... .. ...... .... .. 2.840 410 83. 

I n M uDicipal and 
Justice Courts 
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is 0 u 
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147 1 7 
' 2 2 1 
74 25 271 
6. , 3 
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160 13 5 1 
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289 2 12 
102 2 II ,. I 
47 1 
81 8 23 

140 I . 25 
47 5 
72 5 2 

2,034 ,. 52 
34 1 8 
37 I I 

------- --
10,738 , .. 1,683 
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OPINIONS OF ATTORNEY GENERAL 

1 
ANIMALS-Administration of Hog Cholera Virus. 

M. E. Qui gley, E sq. 

Dear Sir : 1 ildvisc you that under provis io n of Chap te r 87, Laws of 
191 5, hog cholera serum may be admini s te red by any person on hi s ow n 
hogs, but no pe rSall, except li censed ve terinarians, shall administer sa id 
serum o n the hogs o f o th ers un less authorized to do so by the S late Live 
Stock San itary Board. 

H og chole ra virus cannot be admin istered by any person except he be 
authorized so to do by the State Live Stock Sanitary Board. This means 
that the owner of hogs cann ot admin iste r virus to hi s own hogs. 

July 14, 1915. 

2 

Your t ruly, 
C. LOU IS WEEKS, 

Ass is tant Attorney General. 

ANIMALS-Live Stock Sanitary Board not bound to kill diseased. 

D r. S. H . 'Ward, Sec re tary, Live Stock Sani tary Board. 
Dear Si r : Your lette r reads as fo llows: 
"The South SI. Paul stock yards sh ip in a neighborhood of 2,000 head of 

ca ttl e a mo nth to va riolls s tates , whi ch states requ ire the a nim als to be 
tes ted fo r tuberculosis befo re shipmen t. Probably 4-j pe r cent are found 
diseased and we havc becn called upon to appra ise and reimburse the OWIl­
e rs. 

'INc have reason to belie\'e the state has paid claims for animals 
whi ch have not bee n owned in th e s tate for o ne yea r, notwiths tand ing 
an affi davit has been p rese nt ed by th e claimant that anima l or iginated 
in Minnesota. 

write to inqui re if the board could refu se, un der Chapter 114, 
Laws of 1915, to comdem n and o rder kill ed animals intended fo r s hip­
ment to othe r sta tes and which on inspec tion at South S I. Paul a rc 
found or suspected o f bcing diseased ?" 

1 am of the opinion that your question should be answe red in the 
affirmative. The statu tes do not require that th e Live S tock Sanita ry 
Board should order kill ed any diseased a nimals; they simply give the 
boa rd authority so to do when in the opinion of the board, so doing 
is necessary or desirable for the protect ion of the health of the domes­
ti c animals of the S tate. Indeed, th e S ta te Live S tock Sani tary Board 
would not be justified in ordering killed , and paying for a 'diseased 
animal, excep t where the s itua tion is such as failu re to order the an i­
mal kill ed would jeoparadize th e health of the dom es ti c a nimals of the 
State. It follows that if in th e judg ment of th e board, th e health o f 
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the dOIll{'stic anilllals o f the State would no t be j('opardizcd by failure 
to o rd e r th e ki ll ing o f th e anima ls referred to in your le ller, the 
bO:l.rd can Ycry prope rl y rdu se so to do. 

J II 11 (, 3, 1915. 

2 

Yours tru ly. 
C. LOUIS WEEKS, 

Ass is tan t A torncy Ge nera l. 

AUTI-PASS LAW-Law construed-County officer, and employee of 
Railroad-Use of Pass by. 

S. F. A ld erman, Esq. 

Dear Sir: YOli a sk if in Qu r Opillioll a count y officia l who is an 
empl oye of a ra ilroad company is pro hibi ted fro m usin g a rai lroad . 
pass unde r Chapte r 92, Laws of 1913. 

The only officials tha t arc exemp ted b y tha t s tatute fr0111 the gen­
era l prohib ition as to lI sing free t ranspor ta t ion of ra il road companies 
a rc C'lI1 ployes of th e compa ny w hile occ tl pying-
"oAice or p osltto n other than judicial. und er a muni cipality or publi c 
school di s trict, o r while acting tinder appointment as a notary public 
in thi !' S tat e." 

alll reluctant to disagree with yo u o n the concl usio n reached, 
hut taking into consideration th e enti re purpose of the parent s tatute, 
as we ll as that o"f the amendment of 19 13, I think 'the word "muni ci­
pa lity" as there used Illust be given its Ill ost limi ted meaning. Coun ties 
arc ordina ril y classed as Quasi public corporations, a nd .mun icipa )'iti es 
ar e o r dinar ily considerod as meaning cities. village!i. and boroug'hs, 
While it is true th at the wo rd " mun icipa li ty" III it s broades t sense 
some tim es includes publi c or Quasi corpora t ions, the princ ipa l pu rpose 
of whose crea tion is as an instrulli enta lit y o f the S tat e and not fo r th e 
regul a tion o f local lind spec ia l affair s o f a compac t comlllunity , I think 
that in this s tatute it In ust b e g ive n it s o rig ina l and more limited mean­
in g o f a subo rdin<l te subdivision o f the State having powers of local 
se lf-governm ent. This is equi va lent to saying that it means on ly ci ties, 
vi llages a nd boroughs. 

If the word " lII unicipality" is taken in its broades t sense, it would 
leave the stahl te applicab le only to Sta te offic ial s and m embers of the 
Legis la ture, and Judges. 

\Ve should avo id, if poss ible, the const ruct ion of a s ta tute which 
would make th e excep ted class g reate r "han th e included class . I 
think if the Legisla ture had inte nded to except "county officia ls," it 
would have used some stIch term as that. 

Furthermore. a regu lar employe of a rai lroad would not o rdina rily 
continue as such while holding a county o ffice, but mig ht easi ly be a 
K o tary Public, school o ffic er, or city o r village officer at the same time 
tha t h e was on th e pay-roll of the ra ilroad company in some capacity 
othe r than o f ph ys ician or a ttorney, Vve h ave held that the word "em­
ployes" as used in th e language added hy th e s tatute o f 191.3 sh ould 
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not be cons trned to include s urgeo ns, ph ys ic ians a nd a ttorn eys of a 
ra ilroad company w ho are mentio ned separa tely frOIll employes through­
ou t th e parent s ta tute . 

F ebruary 26, 19 15. 

4 

You rs truly, 

WILLI AM J. STEVE NSON, 
Assis tant A ttorn ey Gene ral. 

APPROPRIATIONS-When available-Contracting for expenditure of, 
before available. 

C. G. Sc hulz, Supe rin te nde nt of Educa tion. 

D ear Si r : The aud itors of thi s s ta te, h ~",e for ma ny yea rs, and 
so far as I am advised, si nce the organizat ion of th e s tate, trea ted the 
word "availab le" in a pprt?priation bi ll s as prcse ril·n ~ th e rul e governin g 
the expe nd iture of th e act ua l moneys appropriate 1. I do not think tha t 
th e a nditors h:wc g iven to Ihe word "ava ilable" hc idea that indcbted­
ness could no t be inc ur red prior to th e tim e o f th e avai lab il ity o f the 
m o ney se t apart for th e paymcnt of suc h indeb lC( ness. 

Th e practi c;1\ co nst ru c tion g-iven to a s tatut e by th c offic('r s who 
have been obliged to apply it to s tat e affairs is g iven g reat weight in 
thi s s tate . The Suprellle COlin has recently said tha t a sta tut e mllst be 
co ns trued according to th e pract ica l co ns truc tio n g ive n to it by those 
whose dnt y it has bee n to ad mi nis te r it. I n thi s s tate th e auditor has 
been the office r who had had the practi cal applicati on a nd cons truc t ion of 
appropriat ion bills. 

The Jaw whi ch is dee med by sOllie to prncn t the incurring of an y 
obligations which are to be pa id ou t o f a n :1I>propriatio n no t avai lable 
at the tim e of incllrrin g such obli gations makes two thin gs c riminal. 
Firs t : The expcndi ture o f moncy for a purpose ot her than that fo r 
w hich it was appropriatcd ; and, Second : The in curring of obli gations 
in excess of Ihe amount to which the appropr iation is limit ed. 

Tn order to make thi s s talut ~ applicable the wo rd "purpose" wo uld 
have to include th e idca of t ime a nd make th c e nt ire in curring o f in ­
debtedn ess, as well a s the payme nt of indebtedn ess , cOlll e dl1rin g th e 
exac t period spec ified fo r the ava ila bili ty of the appropr iatio n. 111 1110s t 
legislation, specificat io ns of tim e Clrc trea ted as direc tory a nd unlcss 
it appea rs that the time fi xed is ve ry mate ri a l, such statutes arc const rued 
as being direc tory as to t ime an d not mandatory. Consequently T 
would think it a st ra ined const ruct ion of this s ta tut c to say that 
th c cxpression " made for suc h purpose" mea ns to lim it th e time of 
incurring indebted ness to the t ime within whic h the money to pay the 
indebtedn css is a\·a ilabl e. Th e State Aud it or is forbidden to draw a 
warra nt unl ess "t here be sllfficic nl Illon ey in the trcasur y appropr iated 
to its payme nl." 

Consequently, as Ihe m o ney is not appropr iated for the payment of 
~;IC expenses to which you refer. before A ug ust 1. th e aud ito r ca nllot 
draw warrants th erefor Iln ti1 tha t time. 
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It may be that he could refus e to issli e a warrant for a debt not 
contracted within a reasonable time before the date when the money 
appropriated fo r slIch paymen t becomes available. 

May II, 1915. 

5 

YOllrs truly, 
LYNDON A. SMITH, 

Atto rney General. 

APPROPRIATIONS-"Maintenancc" as a Contingent Fund. 
H on. Fred B. Snyder. . 

Dear Sir: J have to say that it wo ul d be my impression that a fund 
for mainte na nce is a contin ge nt' fund and not a direct and specific appro­
priation. 1 t is imposs ib le to draw an exact line between a specific appropr ia­
tion and the creation of a contingent fund . 1 think that in th e hi st ory 
of appropriation bi ll s in thi s s late, cont in gent expe nses arc paid out of 
funds for " maintena nce" and have been so paid for very many years. My 
own view of the matter is this: That everythi ng of la rge amount that can 
be anticipated should be mentioned in an appropria'li on bi ll and that the 
ge neral a ll owance should on ly be for th ings which canl10t be certainly pre­
dicted or antic ipated. The fact that expenses that are sure to occur and 
must be provided for are covered by appropriatio ns fo r maintenance would 
not seem to me to just ify claiming that a cOlltingent expen se could not be 
paid out o f an appropriation for maintenance, nor that s tich appropr iat ion 
did not include a contingent fund. 

O ur appropriation bills have been e lliptica l in structure and much can 
be read into them wit hout offen ding against ,t'he interpretat ion wh ich has 
bee n give n to them by practical construction. 

March 13, 1915. 

6 

Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

ARMORIES-Village Bonds to Aid in Construction of. 
F. E. Murphy, Village A ttorney. 

Dear Sir: You inquire w hether the vi llage has authority to issue bonds 
to rai se money fo r the purchase o f a sit e and to ass ist in th e construction 
o f an armory, to be erec ted in accorda nce wit h the provisions of Chapter 
302, G. L. 1911, as amended by Chapte r 226 C. L. 1913. 

The last named chap ter amended the 1911 law and gives to vi llages cer­
tain power that they did Il o t previously possess. I am of the opinion that 
Section 2 of sa id Chapter 226 authorizes and empowers a village to issue 
bonds, the proceeds of which bonds are to be placed w ith the state t reasure r 
to the c redit of an a rmory construction fu nd. I am of the opinion that the 
moneys rai sed hy sllc'h bond iS3ue cannot be used for the purpose of ac­
qui ring a s ite, but that they are limited to a iding in the construct ion. repai r 
and improvement of an armory. and , as stated above, must be deposited in 
the state t reasury to the cred it of the proper cons truc tio n fund. 

A vote of the electors is necessary before such bond issue can be 
made. T do 110t think that th e vi llage would have a right 10 issue village 
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warrants for the purpose s lated, it not havin g on hand funds to pay sudt 
warrants when presented and no levy having been made so that money 
would be derived therefrom available for that purpose. 

The armory, when co nS't ructed, is the property of the State of ~'Iinn e­
sota, and as to what arrangements, if any, the village might make with 
the armory board for the use of space therein for municipal or other pur-' 
poses, is a matter that would have to be determined when the specific 
p roposition is submitt ed and would depend upo n the conditions exist ing 
at the time, and among ot her things, upon whether the proposed use would 
inte r fere with th e primary purposes for which the building was constructed. 

Yours tru ly, 
CLlFFORD L. H ILTON, 

February 18, 1916. Ass istant A ttorney Genera l. 

7 
ARMORY BOARD-Certificates Indebtedness-Issuing smaller denomina­

tions to substitute for larger denominations. 

]. A. O. Preus, State Auditor. 
Dear Sir: I do not see any reason why the Armory Board cannot 

excha nge certificates of indebtedness in small denominations for ce rtifi ­
cates of indebtedness in larger de nominations, a lready iss ll ed by it for a 
like amollnt , for the purpose of enabling the person holdin g stich certificates 
to negotiate them when he cannot negotiate large ce rtificates but can 
negot iate small ones. 

March 10, 1916. 

8 

Y.ours truly, 
LY NDO N A. SM ITH, 

Atto rney General. 

AUCTIONEER-Right of owner to auction own property. 

M. J. Daly, ESQ. 
Dear Sir: YOll in(IUire whether you can ac t as your own auctioneer 

in se lling your stock and machinery or whether the person making such 
sa le must be a licensed auctioneer. 

YOlt are advi sed that a licensed auctioneer is the only one authorized 
to make the sa le of the property referred 10 at a public sa le. 

You rs truty, 
CLIFFORD L. HILTO N, 

September 11 , 1916. Assistant Attorney Genera l. 

9 
AUCTIONEERS-State license necessary. 

]. M. Stewart, £.sq. 
Dear Sir: You inquire as to whether a U. S. license ca n be secured 

that will permit YOll . a residcn't of South Dakota, to conduct an auction in 
the State of Minnesota. Your inquiry is answered in the negative. 

No person ca n be an auct ioneer in the State of 11i nnesota unless he 
is licensed, and a non-resident cannot secure sti ch a license. 

Yours truly, 
CLIFFORD L. HILTON, 

Septembe r 14, t9 1f) . Assistant Attorney Genera l. 
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10 
BANKS-Building and loan associat ions, loans. 

A. 1-1 . Tnrrittin, Superintendent of Ba nks. 

Dt'a r ir: You slat e that a ce r tai n Bu ildi ng a nd Loan association was 
incorporated i ll 1886 unde r Tit le 2 o f C hapter 34, G. S. 1878, a nd was therein 
aut ho rized to ;'!oan Illolley and fu nds and secure such loa ns by mort gages o r 
ot her sc(' uriti cs." The articl es of incorpo rat io n prov ide t ha t " t he general 
na ture of its business shall be ,. '" '" lhe loaning of money to its mem­
bers o nly. " The by-Jaws cont ai n th e prov,ision that-

" 'n case fund s remai n ull ca lled fo r 011 real esta te securit ies for the 
space of t hir ty days, t he hoard of d irector s may. he resolu t io n, aut ho ri ze 
the loanin g of s ti ch funds on o the r goo rl and ample securi t ies," 

I t appcars that the associa t ion has fo r the pas t twenty years been 
making loa ns to its me m ber s on secur it i!!s o the r than r ea l eslate and 
shares ()If stock of the a ssociat ion, 

YOI1 des ire to know whether the ;l ssoc iati on is now limi ted by Sect ions 
6425 and 6427, C. ~. 19 13. to the making of loan s which are secllred by a 
fir s t mo rtgage on rea l estate accoll1panie'd by a tran sfe r an d pledge o f the 
sha r es of s tock of the borrower a nd to the ma king o f loans which a re 
secured on ly hy stich s iock. in w hi ch evcnt thc loans cann ot exceed ni nety 
per ce n t o f the cash or wi thd rawal va lli e o f th e s tock secured. 

Th is de pa r tm cnt is of th e opill io n tha t your ques t ion sho l1l d be 
answere r! in the lI egati\·c. 

February 2 1, 1916. 

11 

Yours tru ly. 
IIE:-I RY C. FLA:-I N ERY, 

Ass is ta n t Atto rncy General. 

BANKS-State may issue certificates of deposit. 

A. H . Tl1I'rillill, Super intendent of Banks. 
Dear S ir : You inqu irc as to whcther a bank o rgan ized un de r t he laws 

o f lhe S tale of ~lil1nesota ha s I)Ower to issue a time certificatc of deposit, 
by it s te rms payable in te n ye.u s. You a lso inquire as to whct'hc r thc 
int er es t th ereo n wou ld be paya ble a nnua ll y an d whether th c certificate 
would be paya}}!e o n demand. 

The question )'011 a sk was passed upon in the case of Francois vs, 
Lcwis. 68 Minn. 409. On page 4 11 of the o pini on it was s tated : 

;' \Vc have 110 s tatnte pro hi bit ing bank s from making t im e ce rt ificates 
o f depos it. :\ or is it forhidden by any sound princ ip le o f public policy. 
0 11 t he contrary. the finan cia l d is turbances o f tohe pas t few years havc 
de m onstrated that , if banks wi ll pay interest 0 11 deposits. tim e ce r tifica tcs 
matu ri ng within a reasonable date tend directly to conse r ve, no t only the 
int e res ts o f the bank. but the interests of the deposit or and thc pUblic. 
T here he iug. then. 11 0 limitation. ex press o r implied, o n thc powe r of 
banks to issue such ce rtifi cat es . and the cx press powcr havi ng bee n given 
to the m to rece ive de pos it s. pay in te rest thereon. and to exerci sc a ll the 
usual and incidt' llta l powers pe rta ining to t he bauki ng business, it mus t 
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necessarily be implied tha t they have the power to make an agreement 
as to the terms upon which such depo sits will be received. and to issue 
the usual evidence of such agreement. in the form of a demand or time 
certificate of deposit." 

I am therefore of the opinion that a bank organized unde r the laws 
oC this state has power to issue such a time ce rtificate o f deposit. The 
certifi cate would not be payable on demand. but both the principal and 
interest would be payable in accordance with 't he terms of the instrll · 
ment . 

May 24, 1916. 

12 

Yours truly, 
HENRY C. FLA NNERY, 

Ass istant A ttorncy General. 

BANKS-Power to issue circulating notes. 

A. H. Turrittin, Supe rin tendent of Banks. 

Dear Sir: While it is true that since 1he passage of Chapter 145, G. L. 
1905, banks have not possessed the power to issue circulating n otes, it is 
my opinion that the legislatu re may at any time g rant state banks s uch 
authority unless· in the meantime congress by some act takes away such 
authority. The inclusion of these words in the articles of incorporation , 
does not give the bank this autho rity until the legis la tu re has con fe rred the 
same by statute . ] f the legis lature does at some future time confer thi s 
right upon banks. then the inclus ion of these words in the a rt icles o f in· 
cor pora tio n wi ll avoid the necess ity of an ame ndment of sHc'h a rticles. 

Yours very t ru ly, 
ALONZO J. EDGERTON, 

July 3, 1915. Ass istant Atto rney General. 

13 

BANKS-Authority of Superintendent of Banks under facts stated, to re· 
fuse charter. 

A. H. Turrittin, Superin tendent of Banks. 

Dear Sir : Relative to your aut hority to re fu se a charter fo r a bank 
which certain parties are attempting to orga nize at Appleton, I have to 
say '1'hat the law r equires yO li to cer ti fy, as to each a nd every bank whieh is 
being organized and has reached a certa in stage in its organiza tion, that 
it has been organized " under such conditio ns as to merit and have public 
confidence," or eJse the progress of the bank toward organiza tion cea ses. 
(Section 6336 Genera l Statutes 1913). 

This requirement is unfortunate ly worded and ii the language was to 
be litera ll y- construed it might be doubted whether the test to be applied 
by you would be a proper o ne, but it would seem that the courts would 
say that if you were sati sfied that the bank was being organized under 
such condition s as would tend to insure the sa fe co nduct of the bank an d 
it s fulfillment of it s puhlic hll1 cli ons. you ShOtllt1 certify as r eqllir erl by law. 
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The term "me ri t and have public confllJCllCe" mean s no t tha t hired boosters 
have created a favorable sentiment toward the new bank or zealous 
opponents have created an unfavorable sentiment, but that the facts, as 
known to yo u, ipdicatc that the hank, if fully o rganized and en~aged in 
business, would be a safe place for deposit of money s and a reasonably 
useful fact o r in handli ng the financia l tr an sac tions of the citizens of the 
community in matters usually entrusted to banks; then you could say 
that the bank is organized tinder Sti c h con di tions as to merit and have 
publ ic confidence. It cannot be that the state can m a in ta in a department 
fo r the stlpervision of banks and can not p reve nt a bank cntering upon 
business upo n cond it ions which would require it& immediate condem nation 
by such superv ising depa rtment. 

There for e your fir s t que stion is answered to the e ffect that you have 
th e authority and th e duly to re frain fr om ce rtify in g to the facts which a re 
pre- requis i'te to the o rganiza tion of a bank if yo u a re not sa t isfed that 
it is be ing o rganized as here in before indica ted. 

It is no t a Que stio n of law as to ho w you sha ll dec ide in any par t icular 
case, except tha t a court wou ld not tole rate an abuse of your discretion ill 
the matter of preve nting th e organiza tion of a bank. Your dec ision as 
to whether or not it is being organized under such conditions as to merit 
and 11ave publi c con fide nce mus t be based upon the facts re lated to the 
organ ization of the bank as foun d by you upon sufficient evidence. 

The Questions to be cons idered arc as to w heth er o r not the pr oposed 
bank w ill be a sa fe place fo r th e depos it o f surplus moneys o f the com­
Illunity ; whether it will be prudent in the loan ing out of suc h n;oneys as 
a rc entrusted to it, and whet'her it will conduct honest ly and effic ient ly the 
lines of busine ss ordinarily ent rusted to staltc banks in Minnesota. 1£ it 
w ill do these and other similar thi ngs in a manner required fo r the good 
of the commun ity, an d be a worthy agency in the tra nsact io n of it s bus i­
ness, t he n the law, taken broad ly and accordi ng to its ge neral in tent, would 
seem to sugges t the propriety of ce r tify ing, w hen the othe r pre-requistes t o 
it s o rga nization had bee n completed. that it was being organized under sl1ch 
condft io ns as to merit :lIld have public con fide nce. 

Yom s tru ly, 

LYNDON A. SMITH, 
Februa ry 17, 1915. A ttorncy Gcnera l. 

14 
BANKS-Investments by savings departments of state banks. 

G. \ ,V. Rodenberg, Hous'e of R epresentatives. 

D ear Sir: I understand that the state banks which 113ve savings de­
partments a re Jl ot r equired to invest the sav ings which they receive on 
deposit in only the kinds of securiti es which arc prescribed fo r the invest­
ments of savings bank s. 

J\ l a rch 5, 19 15. 

Yours truly, 
L YNOON A. SMITH, 

A tto rn ey Gener:\1. 
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15 
BANKS-Limitation in investments in bonds of foreign nation. 

,\ . H . Turrittin, Superintendent of Banks. 

35 

D ear Si r: You inquire whether o r no t there is .l1ly thing ill the s tatutes 
of the sta te placing a lillli tat ion upon the amount that a state bank may 
invest in the bonds of a fore ig n nation. 

In Section 6358, G. S. 1913, the following pro vi sion appears: 

"The total liab ilities to it , as prin cipal, s ure ty, o r endorse r, of any 
pe rson, corporation, or co·partnersh ip. in cl uding th e liab ilities o f the sev­
eral members th ereof, shall Il ever exceed 15 I)er cent of it s ca pital actua ll y 
paid in cash and of it s actual s urplus fund." 

The intention of the legis lature as expressed in the above provisio n 
seems to have been t o minimize the ri sk of loss to s'ta te banks by placing 
it definite limit 0 11 th e amount whic h they ca n loan o r invest in a nyon e 
place. ]f a foreig n nat ion can be held to be a corporation o r perso n within 
the m ea ning of Section 6358, it would come with in th e t('rms of the provi­
sion quoted. There is conside rable authority fo r so holding. 

Jus ti ce Iredell sa id in th e case o f Chisholm vs. Georg ia, 2 Dallas (U. S.) 
119: 

"The word 'corporation' in its largest sense, has a more ex tensive 
meaning tha n people genera lly are awa re of. Any body politic (sole o r ag­
gregate) wh ether its power be res tricted o r tran scen dent is in thi s sense 
a corporation." 

I Il the case of Rcspublica vs. Swee rs, I Dallas 40, it was sai d : 

" From the moment o f their a ssocia tio n the U ni ted S ta tes necessari ly be­
ca me a body corpora te; fo r, there was no superior from whom that char­
acter could be derived. J n Eng !a nd, th e king, lo rds and com m O il S are ce r­
tainly a body corpora te , and yc t th ere neve r w as any cha rt er o r s tatute by 
which they were ex pressly so c rea ted·" 

]n th e case of Indiana vs, '''' o ram, 6 Hill (N. Y.) 33, also repo rted in 
40 Am. Dec. 378, is was sa id: 

"That a state is 'a corporatio n cannot be do ubted; it is a legal be ing . 
capable of transact ing somc kinds of business like a natural pe rso n, and 
such a be ing is a corporation." 

See a lso Speer vs, School Directors, 50 Pa, ( 14 vVr ig ht ) 150, l i6. 
Section 9412 (11) is as fo llows: 

"The wor d 'person' may extend and \)e applied to bodies politic and 
corporate and to par tne rs hi ps and o ther un incorpo ra ted a ssociation s." 

In view o f t'he above descisions a nd statutory provisions, I am o f the 
opinion that the amonl1t wh ic h a slate bank may lawfully invest in the 
bonds of a foreign nation is limited to fifteen per ce nt of its capi tal act ual ­
ly paid in cash and of it s actua l surplus fund. 

Your s truly, 

HENRY C. FLANNE RY, 
May 26, 19 1(i. ASl';!'lant Atto rney Genera l. 
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16 
BANKS-Stockholders' liability-Statute limitations. 
H . S. Quiggle, Deputy Superintendent of Banks. 

Dear Sir : I have to say t hat the stockholders' liabi li ty becomes fixed 
at the t ime when the assessment is determi ned. 

"The amount of t hese assessment s is to be co llec ted , if not voluntar ily 
pa id, in actions at law inst ituted by the receive r." 

T he liability is one o f those again st which the sta tu te o f limita tions 
docs 1I0't cut o ff the remedy un ti l six years after the da te o f the assess· 
me nt. 

T he Suprelll e Court o f lhe Uni ted S lates ha s sa id tha t th is liability is 
contrr\ ctlla l i ll it l' nature. Sec Be rn hcimer vs. Converse, 206 U. S. 516, 529. 

Yours t ruly, 
LY N DON A. S MITH, 

Apri l' I ~, 1916. Attorney Genera l. 

17 
BANKS-Trust company-Incorporators-Board of directors need not be 

chosen from. 
] I. S. Quiggle, Deputy Stlperintendent of Banks. 

Dear Si r : You ask whether the fi rst board o f directo rs of a t rust 
company must be chosen from th e inco rporators, I have to say that it 
need not. 

A Pennsylvania case s'tates the law, so fa r as it exists in harmony with 
and subject to our statutes, as fo llows: 

"Docs not requ ire t hat the co rpo rators shou ld be subscri bers to the 
!'tock. They need have no interes t whateve r in the co mpany to be formed. 
T hey are mere instrumen ts of the law fo r purposes of preliminary organ­
iza ti on. T he momen t that is accom pli shed, the amoun t required as capital 
paid in, the necessary ce rt ificate sig ned, and t'he charter g ranted, they are 
funct i offi c io. The cor pora ti on is thencefor th composed O'f the s tock­
holders." 

18 

Densmore Oil CQ. \'s. Densmore, 64 Pa. St., 43·54. 

JU11 C 16, 191.;' 

Yours t ruly, 
,-<Y N DON A. SM IT H, 

Atto rney Genera l. 

BANKS-Trust companies, under $100,000 capital, no annual fee. 

l .... . H. Turrillin, Superi ntcndent of Banks. 
Dear Sir: Regarding t he payment of $85 a nnual fee by trust companies 

having a capita l of less than $100,000, I have to say tha t I cannot fi nd any 
statute requiri ng such companies to pay any fee of the same kind tha t trust 
companie !l havin a- more th:\I1 $100,000 have to pay. 

Octohc r 9, 19 15. 

Yours truly, 
I.Y NDON A. SMITH , 

Attorney General. 



ATTORNEY GENf:~IUL 37 

19 
BANKS-Trust companies and savings banks, as to power to accept com­

mercial deposits subject to check and to issue time certificates of 
deposit. 

A. H. Turrittin, Superintendent of Banks. 
Dear Sir: You ask-Vvhether trust companies and savings banks in 

this state ca n issue time certificates of deposit and a lso whe ther they can 
accept commercia l deposits s ubject to check. 

Trust companies organized tlnder the laws o f thi s state arc express ly 
authorized by Sect io n 6409 G. S. 1913. to take and hold money o n deposit. 
Although there are authorities to the contrary, the weigh t of authority 
is in accordance with th e holding in the case of Bank of Saginaw vs. 
Title and Trust compa ny of \ \Testern Pen nsylvania, 105 Fed. 491, to the 
effect that in the absence of statut ory provision on the subject , a trust 
company authorized to receive money on deposit has lawfu l authori ty to 
issue certifi cates of deposit therefor in the usual form. There being no 
statutory provision 011 the subject in this state. I am of the opinion that 
a trust company ca n issue such cert ificates. 

The taking and holding of commercial deposi ts subject to check is the 
distingu ishing fea ture of a hank of depos it. The relationship existing 
between such· a bank and its depositor is that of a debtor and creditor. 
A trust company differs from a bank of depos it in that its depositS' arc 
loans to it or trust fund s held in trust. The two posit ions arc somewhat 
inconsistent, and in view of the provisions of Section 6417 G. S. 1913, that 
a trust company, "shall not engage in any bankin g busi ness, except such 
as is herein express ly authorized," I am of the opinion ,that trust companies 
in th is state have not the powe r to take and hold commercia l deposits sub­
ject to check. 

Regarding the issuance of ce rtificates of depos it by a savings bank, I 
believe rhe rule to be as s tated in Section 225 of Magee o n Banks and 
Banking. I t is that, 

"A savings bank, unless res tric ted by its charter, or a statute, is pos­
sessed with incidental, and implied power autho rizing it to issue certifi ca tes 
o f deposit in lieu of pass books." 

There is no s uch statutory restr iction in this state, but on the CO Il­

trary, the use of other e,· idence of deposit than pass books is recog nized 
in Section 6389 G. S. 1913, which provides that the regulations o f the 
savings bank shall be, 

"Prin ted in fu ll in a ll pass books. or other ev idences of depos it fur­
ni shed its customers ." 

The· business of a savings bank under the laws o f thi s s tate. is 
essent ially different from that of a bank of deposit. A savings bank is 
express ly prohi bi ted . by Sect ion 6395 G. S. 1913. from engaging in any 
other business not essen tia l to the transaction of its own. In my opinion, 
a savings bank is therefore prohibited from tak in g and holding com­
mercial deposits subj ec t to check. 

YOllrs truly, 
HENRY C. FLA NNERY, 

May 4, 1916. Assista nt A ttorney Genera l. 
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20 
CIGARETTES-Each place for the sale of, must be licensed. 
It O. Sorum, Esq. 

Dear Sir : Y ou inqui re i f a per so ll has two differen t places of bus;­
m:ss may he se ll cigare tt es ;n bo th places w hen he has o nly one license 
for the sa le of cigarettes. 

Your inquiry is an swered ill the nega tive. He must have a license 
fo r each place o f business ill order to legally se ll cigarettes in both 
places. A licen se for one place o f business does not authorize a licensee 
to se ll c igarettes at another place of business. 

JUlle 8, 19 16. 

21 

Yours truly, 
CLIFFORD L. HILTO N, 

Ass istant Attorney General. 

CIGARETTES-License-Rcfund of fees. 
\·V. L . Moore, E sq. 

Dcar Sir: You state that in the month of May, 19 15, you took out a 
cigarette license fo r a per iod of two years, paying $25 therefor; that 
on March 20, 1916, you quit business and ask whether you are entitled 
to a refund for the unexpi red term of the license. Your inquiry is 
answered in th e negative. 

Apci1 28, 19 16. 

22 

Yours truly, 
CLIFFO RD L. HILTO N, 

A~s i s tant Atto rney General. 

CIGARETTES-Licenses in rural communities. 
A. W. Rehand, T own Clerk. 

Dear Sir : You inquire whether in townships having a platted portion 
on which there resides twelve hundred or more people and so under the 
provisions of sect ions 1101 and 1102, G. S. 1913, possess the same power 
and the same auth ority possessed by village s of the fourth class in certain 
parti culars, licenses authorizing the sale of cigarettes are to be issued 
by th e authori ty of the town board or by authority of the board of county 
commissioners. 

You are advised that townships within the class above referred to 
possess the power and au thority of villages only insofar as such powers 
are en umerated in certain specified subdivisions of sections 1268, 1276 and 
1284, G. S. 1913, which subsections do not refer to the g ranting of licenses. 
According ly your are advised that applica tions for licenses to carry on the 
business of dea lers in cigarettes within such townS'hips should be made to 
the coun ty board and the license should be issued by direction of that 
board. 

Augllst 9, 1916. 

Yonrs truly, 
JAMES E. MARKHAM, 

Assistant Attorney General . 
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23 
CITIES-Aklermen removal from ward. 

] . V. Williams, E sq. 

Dear Sir: You sta te tha t your city was organized under ti tl e 2, chapter 
10, G. S. 1894. Yo u call a tt ent ion to sec ti o n 1050, wh ich reads as fo llows : 

"The elect ive officers of each. city shall be a mayor, treasurer, cor­
oner, two justi ces of the peace for each ward and two alde r men in each 
ward." 

As appl ied to a lde rmen this sec tio n provides there shall be elec ted 
" two aldermen in each ward," but you will no tice tha t in regard to just ices 
o f the peace, they a re "elec ted for eaeh ward." When an a lde rman, how­
ever, is e lec ted " in each ward" his duties under tha t law are of a ge neral 
chara(.te r, not con fin ed to his ward a lo ne, b ut to matter s which may per­
tain to the welfa re o f the whole ci ty. T herefore, he would be an offi ce r of 
the whole city and his removal from the ward in which he resided when 
elected to another ward would not, in my opinion, have t he effec t of 
creating a vacancy in t hoa t office, nor would i t be such a case as is men tioned 
in Sectio n J058 o f Chapter 10 aforesa id , The provision of law tha t he 
should be elec ted in the ward only d e fi ne~ his qualification fo r elec tion. 
When elec ted. he becomes an o ffi ce r o f the whole city as full y as the 
mayor. 

August 6, 1915. 

24 

Yours truly, 

JOHN C. NET HAWAY, 
Assis tant Atto rn ey Genera l. 

CITIES-Assessments for improvements may be made in years subsequent 
to time of improvement. 

Geo. D. Smi th, City Attorney. 

Dear Sir : YOli ask, if the cOlllmiss ioners fai l to make such assessme nt 
each year as required, can such assessments for yea rs omitted be legally 
made durin g subsequent years? 

Yon are advised ~h a t your itHlu iry should be answered in t he affi r m<l. -
tive. 

The Supreme Court o f the Un ited S ta tes in the case of Seattle vs, 
Kelleher, 195 U. S. 351, laid down this rule. 

"Special assessment may be levied upon an executed conside r a,t ion, 
that is to say, for a public work already done." 

This same rule is followed in the following cases : 
Bellows vs. W icks, 41 Vt. 590. 

Mill s vs. Charle ton, 29 Wisconsin , 400. 
I Tall vs. Stree t Com mi ssioners, 11 71\r ~ ss. 
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Our Supreme Court has held that the power to assess for local im· 
provements is a continuing power. 

25 

State vs. W heeler, 80 Minn. 293-310. 

March 20, 1915. 

Yours truly, 

JOHN C. NETHAWAY, 
Assistant Attorney Genera l. 

CITIES-Boxing matches-Right of city to license after .state commission 
has granted a license. 

Michael L. Molan, Member of Boxing COlli mission. 
Dear Sir: The QlIestion is before thi s office, asked by your board, 

as to whether or not the City of Minneapolis may li cense clubs and 
associations to conduct boxing and sparring matches and exhibit ions. 

The last state legislature saw fit to create a commission in which it 
vested the sole direction, management and cont rol of, and jurisdic tion 
over, a ll boxing and sparring matches and exhibitions. This act went into 
considerable detai l in prescr ibing the duties of your commission. Among 
other stateme nts it says that every app li cation for a licen se shall be in 
writing and shall be add ressed to the commission. The statute goes on 
to prescribe certain requirements as to the conduct of the matches and 
certain rules as to the bui ldings or struc tures used for the purpose of 
conducting in them sti ch exhibitions. 

The charter of Minneapolis 'provides thal it may regulate exhibitions, 
prov ided the regulations are not repugnant to the laws of the State of 
Minnesota. The Supreme Court of the State of Minnesota has indicated 
that the requiring by a municipality, of a license, in a case where the 
charter o f the municipa lity docs no t give it power to pass ordinances repug­
nant to the state laws, cannot require a license for the do ing of an ac t which 
is to be done, if done a t all, under a state lice nse. City of St. Paul vs. 
Peck, 78 Minn. 497. 

In the case of Farwell vs. City of Minneapolis, 105 1\·linn. 178, the 
Supreme Court says that where the chartcrs of cities are preserved against 
the amendment, extension or modification of any of it s provisions, such pro­
visions are changed by a gene ral law applicab le throughout the state and 
such law does not COIllC with in th e purpose of the constitution so protect­
ing specia l or local laws. 

It would seem to be the law of this state that where the state has 
p<rssed a genera l act providing that a state commission has the sole direc­
tion, management and control of, and jurisdiction over a ce rta in kind of 
exhibitions. that no munic ipality can license such exhibitions. 

Yours tru ly, 

LYNDON A. SMITH, 
A ttorney Genera l. 

February 23, 1916. 
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26 
CITIES-Charter-Provision for tax levy. 

H . ] . Merdink, City Attorn-ey. 
Dear Si r : You inquire whether a city of· •• may provide in its 

proposed new home rule charter for a tax levy to exceed twenty-five mills 
on the assessed valuation, if it sees fit to in crease that rate in such char te r. 

In my opinio'n"yollr inquiry is to be answered in the affirmative. You 
call attention to Section 1735, G. S. 1913, which afte r limiting citi es o f the 
four t.h class ge llera lly to a twenty-five mill levy, provides that in case any 
such city is operati ng un de r a home rule charter, the provisions o f th is 
bill shall not app ly. 

, You state tha t the question is on the cons truction of the words "is 
opera ting" and whether the same refer to the time of the passage of the 
ac t or to the ti me of the levy. In my opinion they have reference to th e 
time of the levy. J call your attention to the case reported in 109 Minll. 
328. . 

September 27, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistan t Attorney Genera l. 

CITIES-Home rule charters-Cost of printing. 

H, ] . Merdink, City Attorney. 
Dear Sir : The limi tation contained in section 1344 G. S. 1913, to which 

you refe r r elates o nly to t he cost of p reparatio n. of a proposed charter 
includ ing legal services rendcr-ed t o the char te r board, the cost of publi ca­
tion and o ther incidental expenses preparatory to its submi ss ion t o the 
vote of the people. The suhsequent cost of printing copies of the charter 
for the use of the c ity officer s and others woul d not be included in the 
$500.00 limitati on. 

August 8, 1916· 

28 
~ 

Yours truly, 
JAMES E. MARKHAM, 
Ass istant Attorney Genera l. 

CITIES-Expenditures by, for enteqainments-Construction of conflicting 
statutes; 

M'artin O'Brie"~ City Attor·ney. 
o • ,rie~'r Sir: You call 'attention to Sect ion 1745, G. S. 1913, and Chapte r 

316, G. L. 1915. and in quire whether the former law is repealed by the 
l ~t te~. '. 

Section 1745, Gene ral Sta tute s 1913 was Chapte r 329, Genera l Laws 
1913, and reads a s follows,: 

"That the govern ing body of any city of the fourth class in this 
state,' operating 'und er a home rule charter or commiss ion form of govern-
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menl, is hereby author ized to an llually levy a -haH milt tax against taxable : 
property in s uch city for the purpose of provid ing musica l entertainment -' 
to the public in public buildings or upo n public g rounds." 

Chapt er 316, Ge neral Laws, 1916, reads as fo llows: 
"That the governing body of any ci ty of the third or fo urth class in 

this sta te, is hereby au thorized to annually levy a -ha lf-mill tax against 
the taxable property in stich c ity for the purpose of providin g musica l en­
tertainment to the public in public buildings or upon public grounds; pro­
vided, however, I'hat in any such city the to ta l slim that may be levied or 
expended in any yea r shall not exceed the SUI11 of five hundred ($500) 
dollars. " 

It wi ll be noted that the 1915 law covers in a ge ne ral way the same 
subjec t-ma tter as does th e 1913 law above , being au thoriza tion for the 
annual levy of a half-mi ll tax again st the taxable proper ty of the c,i ty, for 
the purpose of p roviding m usica l entertainment to the public in public 
bui ldings, or upon public gro unds. The 19 13 law is applicable to cities o f· 
the fourth class, operating under home rule charters or commiss ion form 
o f government. The 1915 law applies not only to such c ities, but also to 
cities of the fourth class, irrespective of whether they are opera ting unde r 
home rule charte rs, commission form of government, or not. 

In addit ion to the foregoing, the 1915 law limits the a mount that may 
be levied or expended in anyone year to $500; no limitation in amount 
being provided for in the 1913 law. 

You are advised t ha t in the opinion o f this department, the 1915 law, 
bei ng the las t express ion of the legislatu re on tl1(' subject , super sedes and 
repeats the 19 13 law. 

May 17, 1915. 
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Yours truly, 

CLIFF ORD L. HILTON, 
Ass is tan t Attorney General. 

CITIES-Aggregate indebtedness-How computed. 

] . A. O. Preus, State Audi tor. 

Dear Sir: ]n regard to comput ing the aggregate indeb tedness of a 
munic ipa lity with a view to de termining its loanable valuation, I have to 
say that nothing whatever is deducted from the aggregate o f bonds for 
which such municipality is liab le, even though there may be a revolving 
fund o ut of w hich the law requires the bonds to be paid. Every liability 
which a municipa lity has, mnst be conside red in determining its aggregate 
indebtedness. 

Yonr s truly, 

LYNDO N A. SMITH, 
A ttorney General. 

!vi ay 29, 191.\ . 
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30 
CITIES-Libraries-Powers of city council-Public library-Election with­

out petition. 

F. T . W oolverton, S uperinte ndent. 
D ear Sir: It is sta ted that a public library ,has been maintained by 

public s ubscriptions since J anua ry IS, 19 15, a nd that the desire is that the 
city should take it over ; that the counci l, a lthoug h they had a right to do 
so unde r Section 4916, G. S. 19 13, did not feci like do ing it until they found 
out what the majo rit y of the people wanted; that accordingly, without a 
petition, they placed th e matter before the people at the regular city 
.election, and that the vote for maintaining said library carried by a maj o :-­
ity, o r 44 votes. 

You ca ll attention to Sec tion 4917. G. S. 19 13, which, insofar as here 
materia l, reads as fo llows: 

"If such libra ry or reading room be no t o therwise established, the 
governing body of the municipality, upon the petition of fifty freeholder s 
thereat. shall submit the question of such establishment to the voters at 
the next municipal election. If two thirds of the votes cas t on sa id ques tion 
be in the affirmative, the governing body shall es tablish ~hc libra ry o r read­
ing rOOl11, and levy a yearl y tax for it s support withi n the limits fixed by 
Section 491 6. • .... 

You inquire whe th er the city cou nci l has a lega l right to vo te fun ds 
a nd maintain thi s library if they see fit to do so. 

Tn my opinion, your inquiry is to be answered in the affirmative. 

The power is given the city counci l unde r Sect ion 491 6, supra , which 
in part reads as fo llows: 

"The gove rning body of a ny city or vi llage may establis-h a nd mai ntain 
a public li brary a nd rcading room, o r either of thcm. for the usc o f it s 
inhabitants, and by ord inance may set apar t fo r the benefit the reof real 
es tate o r o the r property of the municipal ity." 

1t appears that the coull ci l would have this right, irre spect ive of a 
vo te of t'he people, and by the provisions of Section 491 7 supra, it becomes 
the bounden duty of th c council to do so, provided a two-thirds vote of 
the votes cast on the question be in the affi rmative, such vote being 
taken at the next municipa l electio n, upon the pet ition of fifty freeholders 
th ereof. Assuming that the council did not have the r ight to calt the 
election without s lIc h petit ion, then the r esult of the elect ion, even if th e 
two-th irds vote was in favor of the proposition, would not be binding upon 
the council, a nd it appears from ,your sta tcme nt that the two·thirds vote 
was not received. Under the condit ions as stated by yOll, it would seem 
that the coun cil is 110t in any way bound by the action taken at the election, 
and is therelf'or e not obligated to establish a lib ra ry; nor is it precluded 
from doi ng so by action under the a uthority of Sectio n 4916, supra . 

~Iay 12, 19 15. t .... 

Yours truly, 
CLIFFORD L. HILTON, 

Ass isl;:tnt Atto rn ey Gene ral. 
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31 
CITIES-Library board-Appointments by mayor. 

N. F. Soderberg, Coullty Attorney. 
Dear Sir: ¥ou call attention to Sectio n 4918, G. S. 1913, which vests , 

in a mayor of a city or pres ident of the cOlill ci l the power to appoint mem­
bers o f the library board, with the approval of the council. 

You also call attention to Section 2950 G. S. 1913, in which permission 
is given for an arrangement to be made between a school board and the. 
board o f any approved public library. so that a school libra ry may bc~ , 
come a branch of the public li brary. You fur ther state that a rule has 
bee n adopted by the state high school board in which it is provided that: 

"The superintend ent of schools shall be a member of the library 
board." 

YOlt wis h to know whether this rule is v:;tlid, and whether it is not an 
unwarranted interference with the appoin tive power of a mayor of a 
city. 

In my opinion, the state hig h school board does not have the power 
to pro vide that the superintendent of schools ' shall be a member of the 
public library board. There would be no objection of cour'se to the super­
intendent being a member of the board, but it is not within the power of 
the hig h school board to appoint him to the office, nor to compel his ap­
pointment by the mayor of a city or president of a village council. 

Yours truly, 
CLIFFORD L. I-I'lL TON, 

January 25, 1916, Assistant Attorney General. 
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CITIES-Library board-Term of members-Control of building-Power 
of council to review action of board. 

Han, Julius E. Haycraft. 
Dear Sir: You submit the following inquiries : 
1. "Do members of the board hold until their successors are ap­

pointc'd and qualified, even if this carries their term beyond the three year 
term? This seems to be cove red by Sect ion 4918,. General Statutes 191·3.". 

2. "Does such board have executive control of the library building, 
o f its rooms, and power to say how and in what manner and by whom 
such rooms shall be used, or to whom they they shalt be rented, i.f rented at 
a ll ?" 

3. "Docs the counci l of the city or any other body or persons have 
any power to reverse, rescind, or modify their action relative to their 
control of the library bui lding, or the rooms, as specified in question U" 

In my opinion your first and second inqu ir ies are to be answered in 
the affirmat ive and your third inquiry in th e nega tive, I am forced to 
th ese conclusions by a consideration of Sections 4918-21, G. S. 1913. In 
sec tion 491 8 it is express ly pro\'icled that the three direc tors shalt hold for 
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the term o f three years, "and unti l their successors quality." Amo ng other 
things in Sect ion 4920, I fi nd this language with reference to the li brary 
board: 

Ult s hall have exclusive contro l of the expe ndi ture of a ll mo neys col· 
lected for and placed to the credit of t'he library fund, of the construct ion 
of lib rary buildings and o f the grounds, room s and bui ldings provided for 
library purposes." 

November 24, 1916. 
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Yours truly, 
CLIFFOR D L. HI LTO I , 

Assistant Attorney General. 

CITIES-Majority of owners construed. 

E. L. Thor nton, Mayor. 
Dear Si r : I state that , in 1I1y opinion, the exp ression "a majority of 

t he owners," found in Section 1798, G. S. 19 13, means a maj ority of the 
persons owni ng the property and is not to be const rued as if it r ead "the 
owners of the majo ri ty of the property." 

January 28, 1916. 
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Yours t ruly, 
WJ LLl A~l J , STEVE NSON , 

Assis tan t Attorney General. 

CITIES-Prosecution for misdemeanors. 

Alphonso E. Kicf, County Attorney. 
Dear Sir: You inquire whether it is th e duty of lhe county attar· 

ney in . cities in wh ich th ere is no muni cipal conrt, to appear for the 
sta te in the prosecution of misdemean ors triab le before a justice of· t he 
peace, or w hether it is not t he dllt y of the city attorney to appear for 
the s ta te in such prosecll tions. 

I am of th e opinion that the on ly obligation placed upon the city 
a ttorney to appear for th e state in ,lilY prosecution under a state law, 
is confi ned to cases pending before the municipal court o f his city, and 
tha t it is not his duty to represent t he state in the prosecutio n of m is· 
demeanors made such by the laws of the s ta te. 

September 9, 1916. 
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Yours tru ly, 
JAMES E. MARKHAM , 

Ass is tant Attorney Gene ral. 

CITIES-Hiring of attorney to prosecute misdemeanors. 

W . F . Anderson, City Clerk. 
D ear Sir : You state- "A Question has arisen as to the right of the 

ci ty to pay a tt orney fees to the county a t to rn ey for the prosecut ion of 
misdemea no rs under th e laws of the stat e before city jus ti ces o f th e 
peace." 
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You the n ask ill :,uoslancc, if th..: counly attorney undertakes. 
at th e so li citation of some city officer, the prosecution of misdemeanors 
w hi ch yOll men~ion and fo r any reason the 6ty attorney is not available, 
ca n the city attorney pay th e county atto rn ey for such services? 

You must rem em ber that th ere arc cer tai n misdemeanors which the 
sta tut e requires the cou nty attomey to prosecute, and I would call your 
attention I>a rticularly to the Intoxicating Liquo r Laws, and the Game 
a nd F ish Laws, and tht'fe may perhaps be others. Any prosecutio n under 
these laws must be conducted by the county atto rney. even though they 
afC before a jus ti ce of the peace. Therefore, the word "misdemeanors" 
has some limitations thereon, insofa r as the proseclltion of the same is 
co ncerned. I have 110 doubt that t he county 'lttorney could be hired 
by a village or ci ty to prosecute 11lisdel1l canors before a Just ice of the 
Peace, when those misdem ea nors arc of a character which do not r equire 
him to prosecute as cOllnly attorney, but this genera l rule seems to 
have a limitat ion, and 1 would ca ll yO lll' attention to section 44 of your 
ci ty charter, which r ('ads as roll o\\'~: 

" 1n case o f sickness or inability of the atlorney to act, he may, at 
hi s own expense, appoint by and with the consent of the council, an ­
o th e r attorney to act in his s t..:-Ol d for th e time being." 

1n view o f this expre!;s charter provision, it seems to Ill e t ha t this is 
th e so le and exclusive manner in w hi ch a n attorney m ay act in place of 
the ci ty attorney in any matte r which he is req ui red to prosecute, a nd 
I hard ly thin k the vi ll age wo uld be authorized, by reason of this cha rter pro­
vis io n, to pay the county attorney for se rvi c('s in prosecuting misde­
meanors before a jus ti ce of th e peace, which h e is not required un der the 
law to prosecute. Th is sect io n. seems to be exclus ive and provides the 
o nly manner in which he should be paid. 

Your s very truly . 

February 5, 1915. 

36 

CITIES- Municipal courts clerk's fees. 

\V. H . Crowell, City Attorney. 

JO H N C. NETHAWAY, 
Assistant A ttorney Genera l. 

Dear Sir: YOII ~t sk for a co nstruc tion of sec ti o ns 274 to 277, in ­
r111 s ive, G. S. 1913, be in g a portion of th e lTIunicipa l COll rt ac t, so-ca lled, 
relating to th e proccdllrl' ill fo rci ble e ntry and unlawfu l deta in er cases, 
and particularly ill r ega rd to the righ t of the cle rk to receive a deposit 
fei; ill proceedings so institu ted. 

The act cOlltains th e pro\' ision tllat-
"In forcible e ntry and un lawful detainer the summons shall be is ­

sued by the clerk a nd may be made ret urnab le o n any day no t less than 
' three days after the issuance of such su mmons a nd in other r espec ts 
such suit s sha ll he J;!o\'('r ncd by s imi lar re):;ndations relati ng to justices of 
th e peace." 
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By section 27i il is provided that ju rors ill cr iminal cases and wit· 
nesses for the prosecution sha ll be paid by the city or village, that 'mis­
demeanors or vio lations of the orders or by- laws shall be prosecuted by 
the city or village attorney and all o th er offenses by the county attor­
ney. Then follows the provision that: 

" In civil cascs the re sha ll be paid to the clerk of court a fcc of $2.00 
by the party enter ing the su it which fcc shall be accounted for a nd paid 
over to the c it y or v ill~ ge and shall be in li eu of all fees of the clerk of 
said court." 

\ ·Vhile it is truc that forcible entry and unlawfu l detainer is a quasi 
criminal procedure, in that under cer tai n c ircums tan ces a warrant may 
he issued thcrei n, yet I am inclined to think that as to the legislatio n 
here referred to, such proceedings arc within the gene ral classification 
of "suits" (section 274) a nd within the genera l definition of civil cases as 
used in section 277. \ ·Vhile the procedure subsequent to the issuance and 
return of the summons is governed by the law relating to th e conduct 
of sti ch proceedings in a justice cou rt, I think it was intended that where 
a complaint is filed and the proceeding is instituted in the municipal 
court, that th e complai nant is required to pay to the clerk the prescribed 
deposi t fee of $2 and if th e complainant sll cceeds that he is entitled to 
have this item taxed as a di sbursement. 

YOllrs truly, 

J AMES E. MARKHAM. 
Assistant Attorney Genera l. 

September 19, 1916. 
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CITIES-Municipal courts-court of record-practice by private parties. 

M. O. Peterson, Esq. 

Dear Sir: You inquire wh ether a lIlunicipal court, organized under 
chapter 229 general hnvs, 189j, is a court of record. Your inquiry is an~ 
swered in the affirmative. Section 2 of said C'hapte r, among other things, 
contains the· following: 

"Said court sha ll be a court of record." 

You mak e several inquiries as to the right of an individual, not an 
attorney, to practice before any Illunicipal court, an d I ca ll your attent ion 
to section 4947, G. S. 191 3, which in part, reads as follow s: 

"Every person not duly adm itted to practice who shall appear as an 
attorney-at-law, in any action or proceeding in court of record, except 
in his own behalf when a party thereto, 0;. • • * .. .. sh all be guilty of a 
g ross misdemeanor." 

I think that the law las t above quoted would preclude anyone not an 
atto~ney at law from acting as an agent for his clients, and commencing 
actions in a municipal court by filing a wr itten complaint, e tc., signed by 
him srif as agent for Ih e plaintiff, even though snch person did not en-
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gage ill the t ri a l of th e case when the defendan t appeared and defended. 
A person, not an attorney. may bring :'tnd conduct an action in his own 
behalf wh en he i! <I party thereto. 

M. y 5, 1916. 
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Your!! truly. 
CLIFFORD L, HILTON, 

Assistan t A t torney General. 

CITIES-Power Municipal court-Witnesses without the ~ounty. 

D. M. Cameron, City A t torncy. 
Dea r Sir : YO li inquire w het'he r a subpoena in a civil action issuing 

out of the municipal court may oe se rved without the county and whether 
a witness residing in anot her county by the service of such subpoena may 
be compe lled to attend and testify before the court. 

The statute relating to witnesses and evidence provides that every 
clerk of a court o f r ecord and every justice of t he peace may issue sub· 
poenas for witnesses in a ll civi l cases pending beforc the court and if a ny 
person duly subpoenaed fai ls to attend as a witness' as thereby required 
with ont r casonab le excuse, he is g uilt y of comt empt o f court and may be 
puni shed therefor. 

T he statute furth cr provides for the issuance of an attachment to b ring 
a witne ss before the court to answe r for his contcmpt and compel him to 
testify. Clcarly under this provision the cl erk of the municipal court is 
author ized to issuc a subpoena fo r the attendance o f any witness whose 
testimony is required bcfore. the court and there does not seem to be any 
exemptions o r exception as to witnesses r esiding outs ide the county. It 
is my opini on that a subpocna issued out of a municipal court may be 
serv cd anywhere in the state and that f" illlre o f the w itne ss to attend would 
constitute contempt of court. 

If thi s is no t the co rrcct con struction there would be no method by 
which the attendancc o f a witness living ou tsidc of the county and less than 
thirty miles from the place w here thc cour t is 'held could be secured. It 
is only when a witnes s r es iding within the state lives more than thirty 
miles fr om the placc of the tria l that his testimony may be take n in the 
form o f a deposition. 

September 21 , 1916. 

Yours truly, 
JAMES E . MARKHAM, 

AssiS'tant Attorney General. 

CITIES-Public records-Right of examination of. 

Andrew E. F r itz, Public Examine r. 
Dear Sir : Answering your Question as to w hethe r a taxpayer of a 

municipality has the rig ht of access to the books th ereof for the purpose 
of examining such r ecor ds to ascer ta in whether public moneys have been 
legally expended. T s tate that a taxpayer a lways has sue-h right, provided 
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tbe books or records wbicb be desires to examine are public records. Tbe 
books wbich are required by law to be kept by the financial and auditing or 
c.l~rical departments of a mllnicipality ar.e almost invariably public. records. 
Of course the I;xamination whi!=h might be ~o made by a taxpayer .would 
not have the same legal effect as an examination conducted by your depart. 
ment, but could be used by such taxpayer in any manner he might see fit to 
cause the laws t o be enforced o r penalties t o be inflicted for a violation 
th!'reof. 

January 2, 1916. 

40 
CITIES-Limit of tax levy. 

]. O. Peterson, City Attorney. 

Yours truly, 
WILLIAM J. STEVENSON 

Ass is·tant Attorney Genera l. 

Dear Sir: You refer to Section 8, Chapter 5, of your city charter, 
which provides as follows : 

"The city council s hall annually levy taxes as hereinbefore provided, 
110t to exceed twelve mills on the dollar o f the taxable valuation of the 
city for current expen ses, a nd in addition thereto, not to exceed one mill 
upon the taxable valuation of the city for the library fund; and, in case the 
city becomes the rec ipient o f a donation for a library building an additional 
levy of one-half of o ne mill may be made." 

You inquire whether a city council has a right to make the levy of 
twelve mills on the dollar a nd a levy in addition thereto of sufficient amOl1nt 
to pay interest on outstanding bonds. 

In my opinion, your inquiry mllst be answered in the negative. 
In other word s, 1 am o f the opinion that the words, "current expenses," 

as used in said Section 8, include the item of interest on bo nded indebted­
ness. The phrase, "current expenses," nieans "ordinary expenses" o r the 
expenses which ordinarily under existing conditions must, from year to 
year be paid by the municipa lity. Interes t 0 11 bonded indebtedness is none 
the less a curren t expense because entailed on account of the action of the 
boards in providing for a bond issue. 

Yours truly, 
CLIFFORD L. HILTON, 

Assis1:ant Attorney Ge neral. 'HI 

July 19, 1915. 
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CITIES-Visiting nurses-Power to pay expenses of. 

Andrew E. Fritz, Public Examiner. 
Dear Sir : You state : 
HA number of municipalities in this state, including cities and villages, 

are paying compensation and expenses of 'v isiting nurses.' '1 do not find 
any specific law authorizing this. In your opinion would they have the 
right to make such expenditures under the general provisions for the 
preservation o f health ?" 



ntENNIAL REPORT 

1 am of lhe opinion tha t when in the judgment of the board ·of health 
of a municipality it is necessary that visiting nurses be employed. such em. 
ployment may be made. and the compensation and expenses of such nurses 
paid, provided of course that there are mon eys availab le fo.r the payment 
thereof. 

Nove mber 18. 191 6. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Atto rney General. 

COMMISSION MERCHANTS-Law construed. 

Railroad and Warehouse Commission. 
Gentlemen: You inquire whether a broker who handles agricultura l 

products or farm produce comes within the ·provisions of Section 4598, 
General Statutes 1913, which defines a commission merchant as a person 
"who may receive for sale for account of consignor any agricultura l pro· 
ducts or farm produce." 

43 

Tt is my opinion that your inquiry is to be answered in the affirmatin 
Yours truly. 

May 18, 191 5. 

ALONZO]. EDGERTON, 
Assistant Attorney General. 

COUNTY ATTORNEYS-Preparation compl~ints-Obtaining witnesses­
Duty as to. 

J ohil M. Recs, Esq., County Attorney. 
bear Sir: Your inquiry relates first to the duty o f the county attorney 

in the preparation of complaints and warrants in criminal cases, and. a lso 
to the duty of the county attorney in securing the attendance of witnesses 
who live outside the state. 

In reply to your first inquiry, you arc advised that it has lon g been the 
custom in this state for county attorneys to draw complaints and cause 
warrants to be issued, but no lega l duty res ts upon such- officer to perform 
such services. He may be required to attend preliminary examinations. 
upon the condition that he is furnished with a copy of the crimina_Lco;'· 
plaint. When the Grand Jury has acted upon a criminal chargc, the county 
attorney may be required to d raw all indictments and presentments. . 

In this connection your attention is direc tcd to Sections 9072-9073 
General Statutes, 1913 which provide, among other things, as follows: 

. ~ 907Z~'{Ju'dgcs of the several courts of record in vacation, as welt a~s -in 
term ' fimt , ·court commissioners and all justices of the peace, arc authorized: 
to Issue' process t6 carry into effect the provisions d f law for the apprchen: 
sion of pers-ons charged with offenses." 
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9073-"Upon . complain t made to a ny such magistrate that a criminal 
" f!e nse has been committed * * * and it shall appear that such offense 
has been committed, he shall issue a warrant * * *." 

It is to be seen that the s tatutes in this state contemplate tha t criminal 
prosecution shall be in stituted by making proper complaint to the judges 
of the several court s of record and j ust ices of the peace; and also com .... 
pJainants may appear before the grand jury of the proper county. 

It is my conc1usion tha.t it is not the duty of county attorneys to 
prepare cri mina l complaints, o r cause warrants to be issued. There is, 
however, an implied duty to amel'id o r correc t defective criminal complaints 
d rafted by magistrates, and the expressed duty of drawing a ll indictment s 
a nd presentments. 

In a nswer to your second inquiry, it is my opinion that w he re a grand 
jury returns an indic tment and the mater ia l w itness is absen t, or r esides 
out of the state, it is his duty to exercise diligence in securing the atte nd­
ance of such witncs~ at the t ri a l of such case. 

February 6, 191 5. 
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Yours truly, 
ALONZO J. EDGERTON, 

Assistant Attorney General. 

COUNTY ATTORNEY-Contingent lund. 

Olin C. Myron, County Attorney, 
Dear Sir: You inquire in effect whether the county a tto rney's con­

tingent fund can be used for necessary expe nses (inc1uding detective 
se rvices whe n necessary) in the securing of ev idence aga ins t persons se lling 
o r di sposing of in tox icat ing liquo r illegally . 

The ru ling of the Attorney General upon this question is to the effect 
that your inquiry may be answered in the affi rmative. Of cour se you 
understand that before money for the payment of such expenses can be 
received from 'the county treasurer, the expenditu re must have the approval 
of the Distdct Judge, for the law provides that the A uditor's warra nt" must 
be countersigned by sllch District Judge. 

,\ Iarc h 9, 19 16. 
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Yours truly, 
CLIF FOR'D L. HILTON, 

Assistant Atto rn ey Genera l. 

COUNTY ATTORNEY-Contingent fund-Rewards and ·detectives. 

J. A . Lee, Cou nty Attorney. 
Dear Sir: 1 have· to say that the gene ra l holding has been that the 

county attorney's contingent fund is not given for the purpose of offeri ng 
rewards. This principle wa s laid down in the district court of Hen." epi n 
tOtlllty some time ago. 
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It has been held that detectives call be employed by the counly attorney 
and their services paid for out of the contingen t fund. It might be welt 
though in such case to consult the district judge as he has the approval of 
the ~varrallt"s by means of which the contingent fund is expended. 

AI,,;i 3, 1916. 
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Yours truly. 
LYNDON A. SMITH, 

Attorney General. 

COUNTY ATTORNEY-Legal ethics-Right to appear for private partiee 
in certain cases. 

O. J. Fins"tad, Counly Attorney. 
Dear Sir: M.y ow n judgment is that the county is a specific, distinct 

party in a ll ditch cases, and the county attorney is specia lly paid to take 
the ("are of the county's interests which an attorney would take of the 
interests of, say a bank, when he was paid, in addition to its general r etainer, 
for attending to a particular line o f business. I am inclined to think that 
no county attorney can legitimately be the attorney for an estate in which 
there is like ly' to be an inheritance tax. 

Note-S('e D osland vs. Clay Co. 161 N. W . 382. 

March 22, 1915. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

COUNTY ATTORNEY-Services rendered school district-Compensation 
for. 

?II. J. Olson, Clerk, District 31. 
Dear Sir: You inquire on behalf of your board of education as to 

whet.her the county attorney has the right to c'harge a school di strict for 
s.ervices' rendered by him. Your inquiry is answered in the affirmative. 
It is not a part of the county attorney's duties to advise or do legal work 
for the school district. He may perform that service, but is entitled to 
charge the same therefor as would any other attorney. 

November 15, 1916, 
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Yours truly, 
CLIFFORD L. HILTON, 

.Assistant Attorney Gencrtl. l. 

COUNTY ATTORNEY-Writing bond for contracting company-Doing 
county work. 

J. A. Lee, County Attorney. 
Dear Sir : This office has heretofore held that t,he county auditor 

could not write a bond for the contracting company that had a contract 
wit h the cOllnty for dit ch or rOAd " iork when stich COlmty ;\tIditor was 
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agent for the bonding company. I have therefore to adv ise you that in 
the opinion of this department the county attorney should not write a bond 
for a drainage engineer. It may be that the strict construction of Section 
1089 .. G. S. 1913, might not make such· ac t unlawful, but that chances are 
that the courts would hold the same to be unlawful. Be that as it may. 
however, it occurs t o us that the county attorney by writing such a bond 
would place himself in a position that would be embarrassing, to say the 
least, if it became necessary to have recourse of the surety company, fdr 
it would be the duty of the county attorney to bring act ion again st the 
company of which he was ;\ 11 agent and in whose behalf he issued the 
bond in Question. 

June IS, 1916. 
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Yours truly, . 
CLIFFORD L. HILTO N, 

Ass istant Attorney General. 

COUNTY AUDITORS AND TREASURERS-Clerk hire-How deter­
mined. 

A. E. Fritz, Public Examiner. 

Dear Sir : You call attention to Sectio ns 823 and 873 G. S. 1913. I have 
to inform you that it has heretofore been and is now the holding of this 
office that the salaries and clerk 'hire of county auditors and county 
treasurers are to be regulated by the assessed valuations as fixed by the 
Minnesota Tax Commission for the preceding year, In other words, such 
salaries and clerk hire for t he year 1917 will be based upon and regulated 
by the assessed valuation as fixed by the Minnesota Tax Commission for 
the year 19}6. 

November 24, 1916. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney Gene r~1. 

COUNTY AUDITOR-Deputy may not take acknowledgment of auditor, 

] . F. Mushel, Register of Deeds. 
Dear Sir: After conferring with the Attorney General, I am directed 

to advise you that a deputy county auditor cannot take the acknowledgment 
of the county auditor himself in the execution of any instrument which is ' 
r~quired to be acknowledged by the auditor. 

October 26, 191 S. 

YOllrs truly, 

JOHN C. NETHAWAY, 
Assitsant Attorney General. 
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COUNTY AUDITORS-Endorsements as to back taxes on deed •. 

Edward Solberg, Register of Deeds. 

Dear Sir: I state that while it is customary for the county auditors 
ill the various counties, even in the largest counties in the state, to makt! 
the endorsements on deeds as to back taxes as soon as the instruments 
are handed to them, thus allowing the parties to place them upon record 
within a few minutes after reaching the cour t house, J know of no statute 
that reql1ires such immediate actio n hy the a uditor. The making of such 
endorsement is a matter o f some responsibility and each auditor must 
determine for himself how much time he requires to examine his records 
and :oow expeditiously he may desire to serve the public. Ordinarily it 
is a matter in whic'h he and the grantee in the deed are primari ly interes ted. 

September 9, 1915. 
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Yours truly, 
WILLIAM J. STEVENSON, 

Assistant Attorney General. 

COUNTY COMMISSIONERS-Chairman of. 

Simon Simonson, Esq. 
Dear Sir: I can see nO legal objection to the person who has been 

elected as chairman of the county board, resigning from his position as 
such chairman. The county board may accept his res ignation and elect 
another man to the pos ition of chai rm an. I do not think that the vice­
chai rman ca n act as a member of the Board of Audit. 

March I , 191 6. 
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Yours truly, 
CLIFFORD L. H ILTON, 

Assistant Attorney General. 

COUNTY COMMISSIONERS-Usc of contingent fund in gubernatorial 

investigations. 

N. B. Arnold, Esq. 
Dear Sir: I am of the opllllo n that under the principle laid down in 

Hillman vs. Board o f County Commissioners (84 Minn. 130) the county 
board is not author ized to establish a contingent fund for the purpose of 
assisting in the production of ev idence against the county officers who 
are now suspended by the Governor and being investigated by him upon 
charges filed. The coulIl)' board may provide a funcl for thc investigation 
o f th ,= poss ibi li ty of rCl:ovc r ing mi sappropria ted count y mOllcy, and j,f inci -
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lIentatly thi s invest igation should reveal evidence wllich ought to be pro~ 
duced in the matte r of the removal of county officer s, then such evidence 
could. be obtained by suhpoenaeing' the witnesses before the commissio ner 
that they mig ht tes tify. 

The above rea lly answers the doubtfu l . parts of your letter excepl 
that the answer to the third question was agreed upon to be that the at­
tendance of the witnesses without fees would be secured if possib le, and if 
not, the ques tion of whether rhey can be so com pelled would be referred, 
through· contempt p roceedings, to the distric t court. 

The removal of a county office r is de te rmined upon by a ve ry simple 
proceeding which is the filin g of charges with the Governor and the taking 
of testimony by a commissioner sittin g for the Governor. Those wh o 
know of misconduct df publ ic offic ia ls must by implicat io n know the wit­
nesses who can prove such misconduct. While tohis proceeding is simple 
in out line it has it s intricacies and necessities. These it would seem must 
be looked afte r by the private c it izens in te res ted in an endeavor to see~re 
more faitMul or capable officials. 

September 29, 1916. 
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Yours truly, 
LYNDON A. S~IlTI-r, 

Attorney Genera l. 

COUNTY COMMISSIONERS-On annual salary not entitled to fees in 
drainage proceedings. 

J. W . Schmitt, County Atto rney, Mankato, Minn. 

Dear Sir : You direct atten tion t o the statute fixing the compensation 
of the county commissioners in certain countie S! ot $800 per year. This 
is declared to be in lieu of all other fees and charges, except actual and 
necessary traveling expenses incur red and paid in the discharge of the 
offi cial duti es, not to exceed $1,200 per yea r, and you inquire whether t11 is 
includes s ervices rendered by the county commiss ioners in ditch proceed­
ings notwithstanding the provisions contained in Section -5571, G. S. 1913, 
providing for the payment of $3.00 per day to each commissioner during 
the time occupied in proceedings fo r the establi shment, repair or in spectio n 
of drainage ditches. -

Following a previous ruling of this department you are advi:sed that 
the statute fixin g the sa lary for the county commiss ioners in counties 
o f the class r eferred to, excl udes the rig ht of rhe county commiSision erts' to 
receive fees or other compensation for se rvices rendered in connection with 
ditch proceedings and YOll a re further advised th'3 t the expenses incurred 
by the county commissioners in ditch proceeding.s must be included within 
the $1 ,200 limitation upon rhe amount of expense which may be incuttred 
by and paid to a county commi ssioner in any o ne year of hi s se rvice . 

Yours truly. 
JAMES·E . MARKHAM. 

July 13. 1916. Assistant Attorney General. 
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COUNTY COMMISSIONERS-Without power to en,a,e counsel to' •• -
sist in litigation to which county is not a party. 

Henry N. Jensen, County Attorney. 
Dear Sir: You sta te that an appl ication has been made by your county 

board to appropriate money toward a fu nd wh-ich is boeing collected for 
the purpose of ca rrying o n litigation. 

You inquire whether the COll llt y board would have the right to 
appropriate the cou nty funds for this purpose, the county 1I0t being a 
Ilirect party to the suit, and on ly int e rested in til le action to the ex tent 
that if t-he "Clapp Act" is found to be unconstitu tio nal no further taxes 
can be collected on the lands in Question. You are adv ised that, in the 
opinion of th;s office, slich appropriat ion ca nnot be made by your county 
board. : 

January 13, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorn ey General. 

COUNTY COMMISSIONER-Removal from district-vacates office. 
Axe l Fresk, Esq. 

Dear Sir: I have to say that I am of the opinio{l that if a County 
Commissioner moves out of his commi ss ioner district, but st ill remains 
in the county, of which he is an officer, he is not eligible to retain his office 
afte r havin g changed his residence from tha t dist ri ct to another, 

This is a di sputed matter and has never been judicially decided so far 
as I know, 

, 
August 19, 1915. 

Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

57 ,. _-----

COUN~Y COMMISSIONERS-Expiration 01 term 01-

p, S.· Olsen, County Attorney. 
, Dear Sir: In regard to a further meeting of the present ' board of 

county commissioners on January 17, befor'e the expiration of the terms Or 
its members , it was held in S ta te ex rel Forrer vs, McIntosh, 109 M'ili~. 
18, that the out-going officers do not not pass out of office until 'the close 
of the first day of the officia l year, unless their successors qualify at ·some 
time during that day, but where the old 'board holds over and transacts· any 
business on this last day o f the ir term, it is li mited to th e clos ing up of 
old b usiness and matters of necessi ty, 
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The constitutio n provides that the officia l year for state officers shaH 
commence on the first Monday in January and t'hat all terms of office 
shall terminate at tha t time and reading the constitutional provision, and 
the statute as construed by the supreme court in the case referred to, I 
am of the opinion that it is proper fo r the new board 1'0 convene on Mon­
day the first day of January. The members of the board having Qualified 
by filin'g the prescri bed oa th o f office, may p roperty convene as a board , 
and e lect a chairma n and vice chairman, and the board being thus o rgan­
ized may properly r eceive a nd approve the bonds o f the clerk o f the dis­
tri ct court and the judge of p robate. 

In view o f the constitu t io nal prov isio n refe rred to, and the imperative 
public necess ity, I am of the opini on tha t the meeting o f the board of 
county commiss ioners fo r the purpose o f organization, and the approval 
of the bonds of in-coming public county o ffi cer s, whose t erms begin on tha t 
day, is not wi thin the inhi bition of the statute c rea ting the 'holiday. The 
board hav ing met and organi zed and approved the bonds o f the incom­
ing county officer s, the orderly procedure would be to adjourn to the an­
nual meeting on the following day, witho ut the transac tion o f any other 
bus iness. In the indica ted si tua tion I am of the opinion tha t if the pub­
lic business requires a furth er meeting of thc old board, a special meeting 
should be called before the close of the year. 

Dece mber 4. 1916. 

58 

Yours truly, 

J AM ES E. MARKHA M, 
Assistan t Attorney General. 

COUNTY COMMISSIONERS-May employ a road superintendent. 

J ohn Boss, County Audi to r. 

Dear Sir: You ask whethe r the county boa rd has a r ight to employ 
a road superin tendent to superintend the construction of county roads. I 
call your a t tentio n to the case of Armst rong vs. Board of County Com­
missioners 103 Minn., Page I, in which the court held that, 

"County commissio ncrs have the power to enter into a contrac t for 
th e employment of such agents as may be necessary to oversee, superin­
tend and inspect work on the hig hways of t he county. fo r which they have 
appropria ted county money." 

It appears to me tha t thi s full y a nswers your i.nquiry. 

August 3, 1916. 

Yours truly. 

J O H N C. NETH AW AY, 
Assistant Attorney General. 
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COUNTY COMMISSIONERS-Compensation of-services in connec· 

tion with ditch proceedings. 

G. A. Youngquist , County Attorney _ 
D ear Sir : Yo u call a tt ention t o the fact that the County Commission­

ers o f your counly are controlled by the subdivision o f section 684, Gene ral 
S ta tu tes 1913, in which a sa lary o f $800 is p rovided for each county com­
miss ioner in counties 'having more than $20,000,000 a nd not exceeding 
$100,000,000 of a ssessed valua tion. You call a tt ention to sec ti ons 5571 and 
5614, ge neral sta tutes 19 13, '3. nd inquire as to whether the compensation 
provided for county cOllll11isison ers in ditch matters s halt be in addition 
to a ny o the r sa lary w hich may be pa id to members o f the board wlto per­
fo rm such se rvices. Yo u arc advised tha t County Commiss ioners draw­
in g a salary unde r th e subdivision of sect io n 684 s upra, canno t receive 
extra compensati on fo r se rvices . rendered in di tch proceedings. 

March 26, 1915. 
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Yours truly, 
CLIFFORD L. HILTON , 

Assistant Attorney General. 

COUNTY COMMISSIONERS-Compensation of fractional congressional 
townships, 

M . ]. H egland, County A tto rney. 

D ear Sir : I advi se yo u tha t in Illy opllllon a fractio nal cong re ss ional 
township is no t to be considered o r counted as a co ng ressional township 
for the 'purpose o f de termining the compensa tion o f the County Commis­
sioners unde r t he provis io ns of Chapter 88, L aw.s 19 15. Section 1 o f that 
ac t provides that-

"In all counties having 11 0t less t han fifty-five cong ress ional townships 
and an assessed valua tion o f not less than five million dollars *.. the 
seve ral members of the coullt y boards shall receive a salary o f $480 per 
year." 

O bvious ly lhe class ifica tion wil h reference to the a rea is based 0 11 
the id'ea that the ex tent o f the area has some relation to the burden 
of administration. It is equally obvious tha t counting a fractio nal town­
ship, as a township, would not be a compliance with the s tandard prescribed 
by the legislature. 

J une 15, 191 5. 

Yo urs truly, 

C. LO UIS WEEKS, 
Ass istant Atto rney General. 
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COUNTY COMMISSIONERS-Cannot furnish transcript of proceeding • . 

Andrew E . Fritz, P ublic Examiner. 
Dear S ir : In reply to your le tter inqu ir ing whether or Ito t tl loC county 

board may agree to furnish a transcript of th e proceeding in a ditch matter 
to a company proposing to buy the bond s issued in the matter, 1 hav t' 
to say that th e cOllnty board ha s no such r ight. 

February 27, 1915. 
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Yours tru ly, 
LYNDON A. SMITH , 

Attorney Ge neral. 

COUNTY COMMISSIONERS-Traveling expenses of-reimbursement 
for-

E. H . Kre lwitz, County Attorney. 
Dear Sir : You inquire whether Chal>ler 88, La ws of 1915, authorizes 

members of the coun ty boa rd in counties within the class there affected 
to charge the county for boa rd and lodging while a ttending mee tings of 
the board a t the county sea t. 

Since th e sta tutes do not requi re s l1 ch offic ia ls to reside o r maintain 
an office at the county seat, but on the contrary they arc presumed to 
maintain the ir r es idence in the commiss ioner' s di stri c t in which they arc 
elected, it is my opinion tha t their necessary expense of traveling to and 
from the county sca t on official business is a proper charge aga inst th e 
county. Traveling expenses a rc deemed by most authori ti es to include 
hotel bills, and this has been the ~ ge neral construction put upon this term 
throug hout this stat e in bot h county and sta te matters. 

May 18, 191 5. 
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Yours truly, 
WILLIAM ] . STEVENSON, 

Ass istant Attorney Ge neral. 

COUNTY COMMISSIONERS-Not entitled to mileage under facts stated. 

O lin C. Myron, Coull ty Attor ney. 
Dear Si r : I am o f the opinion that the members of the county board 

wo uld not be en ti t led to mileage for attending a s pecial meet in g of the 
county board called to fi ll a vacancy in the office of county superintendent, 
provided that such a llowance of mi leage would be in excess of the allow­
ance o f mileage fo r twe lve mee tings during the yea r. In other V{o rd s, 
the limitation of mileage fo r twelye meetings during. the yea r includes 
both general and specia l meetings of the board . 

Novt' mber 28, 1916. 

Yours truly, 
CLIFFORD L. HILTO N, 

Ass i5tanl Attorney GCl1rral. 
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COUNTIES-Clerk of court-term of office. 

Henry A. Larson, Clerk of Court. 
Dear Sir: Relative to the time that an appointed clerk of CQurt holds 

office, I have to say that the principle stated in the case of Prenevost vs. 
D elorme, 129 Minnesota 359, leads me to think that a clerk of the district 
court of any cOllnty would only hold hi s office, by virtue of his appoint­
ment until the next election, under ordinary circumstances. 

The situat ion is rendered uncertain by the terms of Chapter 168, 
Laws of 1915, which attempts to extend the 1crm of office of any person 
appointed to fill a vacancy to the ba lance of the entire term· This would 
tend to prolong the term of office of your successor until the first Monday 
in January, 1919, and do away with the necess ity of electing his successor 
next November. My o' .... n judgment is that his term expires the first Mon. 
day in J anuary, 1917, and that hi s successor would have ·to be appointed 
in the usual way provided for the appointment of clerks of court when 
th-ere is a vacancy. The quest ion is a very diffi cult one, and has not yet 
been settled in my mind o r in the minds of my assistants. 

A resig nation should be made to the judge of the distr ict court who 
ha s the power to appoint a cle rk to fill a vacancy. 

Yours truly, 
LYNDON A. SMITH, 

A ttorn ey General. 
March 25, 1916. 
See case of State \'s. Berg, 132 Minn. 426. 
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COUNTIES-Limitation of actions for services-power board to pay 
barred claims. 

Graham M. Torrence, County Attorney. 
Dear Sir : You submit the following inquirie s: 
1. "\Vithin what period of tim e docs a claim for services rendered to a 

county become out lawed under our statute of limitations ?" 
2. "Has the board of county commissioners of a county the power 

to pay a claim against a county which is barred by the statute ?" 
Answering your firs t inquiry, I have to say that I think the statute of 

limitations o f six years, begin s to run after a reasonable time has elapsed 
from ·the date of the rendering of the se rvice. In other words a claimant 
against the county should file his claim' within a reasonable tillie after 
the rendering of the se rvices. 

Section 1094, G. S. 1913, provides as follows: 
"No action shall be maintained against a county upon any claim ex· 

cept county orders, when the only relief demanded is a judgment for 
money, until such claim shall have been duly presented to the board and 
it shall have ' failed to act upon the same within the time fixed by law, or 
unless sllch board shall co nse nt to the institl1tion of such action. No ac· 
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don shall be brought UpOIl any county o rder until the expiration of 
thirty days after a demand for the paymellt thereo f has been made, a nd 
any judgment against the county entered in an action brought on any 
such order without such demand shall be void." 

I do not believe that <the county board has the power to pay a claim 
against the county wl"Fich is barred by the statut e of limitations. 

May 12, 1916. 
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Yours truly, 
CLI FFORD L. HILTON, 

Ass istant Attorn ey General. 

COUNTIES-Dwelling cannot be built for Janitor. 

C. G. Dostand, County Attorney, 
Dear Sir: You inquire whether the county board would have the r ight 

to build and construct a dwelling house to be the property o f the county 
and to be the residence of the janitor, sll ch janitor being one h ired by th e 
county to take care of the court hou se. 
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Tn my opinion your inquiry is to be a nswered in the negat ive. ' 
Yours truly , 

June 21, 1916. 

CLIFFORD L. HILTON, 
Ass istant Atto rney General. 

COUNTIES-Net indebtedness of state rural highway bonds. 

Andrew E. Fritz, P ublic Examiner. 
Dear Sir: Relati ve to the inclusio n of S La te Rural Hig hway Bonds ill 

the net indebtedness of a county, as defined in Secti on 1848, G. S. 1913, I 
have to say that in my judgment th e indebtedness represe nted by sta te 
rural highway bonds s hould be divided in to gross indebtedness and net 
indebtedness, according to the followin g rule: 

One-half of the estimated cost of the R ural Highway as fix ed at the 
time of t·he approval of the plan of s uch highway by the Sta te H ig hway 
Commission, should be deducted from ·the gross indebtedness. 

Next, there s hould be also deducted fro m said gross indebtedness th e 
amounts assessed to the persons livi ng along the line of the hig hway, 
which' of course should be one-half of the amount deducted because o f the 
state paying one-half o f the expense. T he difference between the o ne­
ha lf to be paid by the state , plus the one-fourth to be paid by the persons 
whose land is a ssessed to aid in the co nst ruct ion of the road, a nd the total 
bonded indebtedness incurred because of the const ruct ion of such road, 
would be the amount which should be included in the net indebtedness of 
t he county. 

September 18, 1916. 

Yours truly, 
LYNDON A. SMITH, 

Attorn ey General 



62 IH EK N t AL REPO RT 

69 
COUNTIES-Liability for injury to engineer on ditch . 

O. ] . Finstad, County Attorney. 
Dear Sir : \Vc arc o f the opinio n that an engineer a hhough appoin ted 

by a judge of the district court, is a n employe o f the counties int erested in 
the cons truction of the judicial ditch and the counties would be jointly 
liable, in case the engineer o r hi s assistants a re injured w hile engaged 
upon the work. Sec Suhdivi sio n 1, ' Sectio n 17, Chapter 209, C. L. 1915. 

January 19, 1916. 
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Yours truly. 
W. ]. STEVENSON, 

Assistant Att orney Gt' ll cra i. 

COUNTIES-Fishing in drainage ditches-offering rewards­

J. A. Lee, County Attorney. 
Dear Sir : You s ubmit the fo llow ing inquiries: 
1. "Do the fish laws of the State of Mi nnesota apply to drainage 

ditche s; the same as to lakes and streams?" 
2. "Is it illegal or beyond the authority of the board of county com­

mi ssioners to offer a reward in murde r cases; for the ar rest and con­
vic tio n o f the murdered" 

3. " I s it illegal for the co unty board to offe r a reasonable reward for 
the arrest and convi ct ion of illegal sates of intoxica ting liquors in the 
county ?" 

I n my opin ion, yOtlr three inqui ries ;'lre eac h to be answered in the 
a ffi rill a t i ve. 

Apr il 18, 19 16. 
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Yours tru ly, 
CLIFFORD L. HILTO N, 

f\ss istant Attorney (jenera!' 

COUNTIES-Premiums received at State Fair. 

Andrew E. F rit z, Public Exam iner. 
Dear Sir: You submit !f he fo llo wing inquiry: 

" \Vhen a county which has an exh.ib it a t the s late fa ir is awa rded a 
premium, should thi s premiulll be tu rned ·into the county revenue fund 
or may it be ex pended upon the exhibit in addition to the app ropnatlOn 
made by the count y board pur suant to Sections i39-74 I , G. S. 191J ?" 

In my opinion the money received as a premium should be Im·ned int.o 
the county rcve ll uc fund . 

Oc tober 2 1, 191 6. 

Yours truly, 
CLIFFO RD L. HILTO N, 

Assistant At lorn <'y Ge nr ral. 
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72 . 
COUNTIES-County Officials-serving in National guard-do not vacate 

Offices. 

N. F. Soderberg, County Attorney. 

Dear Si r : You state that your coun ty 't reasurer is a member of the 
Minnesota Nat ional Guard, and is now "somewhere" in Texas, tha t whe n 
he left he employed a competent man to look after the county trea'surer's 
office. You do not sta te, but I assume, that the man in ques tion was ap­
pointed as deputy county treasurer. At the reques t o f the county aud itor 
you de'si re to know if the county t r easurer ca n draw t he sa lary o f th e office 
while he is t hus serving in the NMionai Guard. 

I alll inclined to the opinion that the inq uiry is prope rly to be an­
swered in the affirmative, at leas t insofar as a r easonable length of time is 
concerned. Had the county treas ure r, 0 11 account of the condit ion of his 
hea lth or for other r easons, left your county and taken a trip even of two 
or three months duration , he would n ot have vaca ted hi s office by such 
an act. 

A ugust 1, 1916. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Assistant A ttorney General. 

OFFICIAL BONDS-Two witnesses as to corporate surety-

A. M. Anderson, Register of Deeds. 

Dear Sir : It is the opinion of this department that powers of at­
torney to execute bon d ~ in behalf o f a surety company should ;have two 
witnesses thereto. 

January IS, 1916. 
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Yours t ruly, 
CLIFFORD L. HILTO N, 

Assistant Attorney General. 

COUNTIES-Redistricting of commissioner's dis tricts. 

O le Swanjord, County Attorney. 

Dear Sir : You ca ll attciltio ll to Sec·tion 679, G. S. 1913, in which p ro­
vision is made fo r the r edistricti ng of commissioner dist ri ct s. Among oth­
er t hings this section provides: 

"Count ies may be redistricted by the county board after each state or 
fe dera l .census." 

You inquire whe ther or 11 0 t t he county 'board may redist ric t at any 
tim e foll o wing a fed era l or state ce nsus , or 'whe ther sti ch redi str ict ing 
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must be done with,in a reasonable time after the .taking of such census. 
In my opinion redistricting may be done at any time after a state or fed· 
eral census, but one redistricting is all that can be made after the taking 
of any such census and before the taking of another census. 

November 9, 191 5. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

COUNTIES-Register of Deeds-Not to file assignments of wages, 

Charles Calligan, Esq., Register of Deeds. 

Dear Sir : You are advised, 1. ha t in Ill y oplillon Chapter 364, Laws 
of 1915, relating to the filing with the Register of Deeds of all instru­
ments evidencing a li en o n or rese rving title to personalty docs not cover 
the ordinary in strument assigning wages t.o be earned in the future . Such 
assignment is usually an actual transfe r o f the title to the money which 
is to become due and docs not give the holder a m ere lien thereon. 
Neithe r can it be sa id to be an inst rument rese rving title to personalty. It 
is the opposite of that . 

June IS, 1915. 

76 

Yours truly, 

WILLIAM J. STEVENSON, 
Ass istant Attorney General. 

COUNTIES-Register of Deeds-Conditional &ale contracts-where filed­
Chapter 364, Session Laws, 1915, construed. 

Peter F. Fay, Registe r of Deeds. 
!Dear Sir: Ch-apter 364, Laws o f 1915, relating to the tran sferrin g and 

hereafter filing witro the Register of Deeds of certain instruments hereto­
fore fjled with the T own Clerks is not a repeal nor docs it in any way 
modify the previous Jaw relating to filin g chatte l mortgages, bills of sale 
and conditional sale contracts with Regis ter s o f Deeds, viz : Chapter 143, 
Laws of 1913. O ur construction of the 1915 Law is, that it is entire ty in­
dependent of the previous one and l'hercfore affec ts only such instruments 
as are defin ed in S(~ct i on 1 thereof. You will observe tha t this Section 
does not assume to relate to any instrument except those which by statute 
at thart time (April, 1915) may be filed with the clerk or' recorder of any 
municipality. Conditional sale contracts, chattel mortgages and bills 
of sale have not been filed with such clerks or recorders since July 1, 
1913. Therefore the Law of 1915 docs not relat e to any in strument s of the 
three kinds las t mentioned. 
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Prior to the passage o f the 1915 Law, t bis o ffi ce he ld tha t it was t he 
origina l conditional sa le contrac t and not the copy t hat should be fi led 
with the R egis ter o f D eeds. Therefore the 1915 Law does not change thi s 
rUling. 

September 13, 1915. 
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Yours t ruly, 

WILLI AM J. STEVENSON, 
Ass is tant Attor ney Gene ral. 

COUNTIES-Register of Deeds-Correct ing of record. 

Ra lph A. Stone, Coun ty A ttorney. 

D ear Sir : Concer ning the error made by your previous Reg iste r o f 
Deeds in r eco rding a deed in 1899, 1 s tate tha t if your present Registe r of 
Deeds is sa ti sfied from a n inspect io n o f the records and o f the original in­
strument , and fro m a ny o the r ev idence now obtainable, t hat a n er ror ha s 
been made by the Regis ter o f Deeds in recording such instrument, such 
mis take may now be correc ted to the end tha t the r ecord may be true 
and complete. Of course, when a record ing office r cor rec ts a record so 
as to make it con fo rm to the o rigina l instrume nt , the cor rec ted words tak e 
effec t only fro m the date of the correc tion. 

Be fore a recordi ng office r is justified in making a correc tio n, it must 
clea rly appea r to him tha t the disc repancy between the ins t rumen t, and 
the record thereof is one caused by the r ecording office r, or his predeces­
sor, and that the orig ina l in s-trument now prese nted to him is in exac t ly th l' 
same cond it ion th,lt it was w hen first recorded. 

Th e appl ica tio n o f th ese rules mus t be in the furth e ra nce o f jus ti ce. 
and if carefully and impartia lly applied cannot prej udice the r ig hts o f a ll 
par t ies nor can they depr ive innocent parties of the benefit of the r ecord 
as or ig ina lly made. 

Ma rch 9, 1915. 
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Yours truly, 

WILLI AM J. STEVE NSON, 
Ass is tant Attorney Gene ra l. 

COUNTIES-Register of Deeds-In re deed entitled to record, when cer­
tificate of ackn owledgment is in a foreign language· 

I. E . Diese n, County A ttor ney. 

D ear Sir : Y ou inquire: (a ). If a deed wri tt en in the English lan­
guage, excep t as to Hl e cer tifi cate of acknowledgment , which ce rti fi cat e is 
in a foreig n language, is entitl ed to r ecord. 
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( 0). )f a powe r of attorney to convey real eslatc, wdttcn 'in a foreign 
language, is recordable. 

• ••• 
In Missouri it is provided by sta tute tha t a ce rt ifica te of acknowl· 

cdgmc llt may be in a fo reig n language accompanied by a sworn transla· 
tion; and in Indiana by statute it is provided that if in a fo reig n language. 
th e certificate Illll st be accompanied by a further ce rt ificate of the United 
S iaies Co nsul, or other designated office r, stat ing the mea ning of the cer­
,tifi catc of acknowledg ment. \ lVc have no statute s imilar to t'hose of 
Mi ssouri and Indiana. 

Section 577 1, G. S. 1913, provides fo r fees o f Regis ters of Deeds, and 
subdivi sion 4 th ereof r eads as follows: 

" Recording any deed or other papers in ot her than the E ngli sh lan-
g uage, 25 cent s per folio." -

The abo ve quoted language ha s been on our s tatute books since 1858, 
and I am free to admit that the same furni s hes ground for an arg ument to 
the effect that deed s in a foreign lang uage may be recorded. But sa id 
provision has a lways appeared in t he law pre scri bing the fees of Registers 
of Deeds. Nowhere does our statute law provide, or has it provided for 
t ransla t ions of deeds, etc., written in a foreign lang uage. 

Genera lly speaking. no instrument is entit led to record unless it gives 
cons truct ive notice. ' Vhat co ns truc ti ve notice would a record written ill 
Chi nese or Sa nskrit r cnder? H ow could an abtsractor acquire any in­
formation therefrom? 

Certa inly a deed written in whole or ill part in a fore ig n language is 
good as be tween the parti es, and in some in stances the requiring of a 
deed to be wr itt en in the En g lish la ng uage mig ht work a hardship; but 
such isola ted cases do not to Illy mind prescnt a valid r eason for saying ' 
that our rccords may bc cncllmbered with in strulll cnt s writtcn in fo reign 
lan guagcs whi ch arc not underst ood by fi ll Eng lish speaking people. Fur­
th er, ho w co uld a Registcr of Deeds determinc if a decd written in the 
Egypt ian lang ufl ge was cntitled to r ecord? 

My conclusion is th at in s truments to be entitled to record , in the abo 
sc nce o f a s tatute providing fo r tran sla tions, must bc in the language of 
om CO\llltry, to-wi t : Engli sh . 

Dece mber 27, 1916. 
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Yours truly, 

EGBERT S. OAKLEY, 
Assistant Attorney General. 

COUNTIES-Register of Deeds-Fees of. 

W. C. L ee, Register o f Deed s. 
Dear Sir:: You inquire whether Chapter 364, L~ws of 1215, is. authority 

fo r th e .Reg is ter of Deeds charg ing a fee of . twenty-five cents after July 
of thi s year fo r the riling of chatt el morl g-ages, co ndi tio nal sa le 'coiltract s 
a nd bills o f sa le of cha ttel s. 
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Chapter 143, L aws of 1913, changed the place of flliug of s lI ch illSlrtl* 
mcnts from the office of Town Clerk, Villagc Rccordcr and City Clcrk, cx­
'Cept in citics of the first .c1as sj :to t he o ffi ce of the R egister of D eeds of the 
county. That law went into effect July 1, 1913, and provided that the 
fee of the Regis ter of Dccds for such filin g o f such instruments should be 
ten cents per in st rument. From that dale these in strum ents could be filed 
on ly. with the Reg ister o f Deeds. 

They could not be filed w ith the tow n or c ity clerk. ('I r village recorder. 
T hey cQuld not be dee med to be wit hin th e meaning 0 1 Section I of the 
19.i5 'Law, which says : 

"A ny in strument evidencing a li en 0 11 o r rese rving tit le to persona l 
prope rty , which ins trument by stat ut e may be fil ed with the Cle rk o r 
Recorder of any municipal ity, or trll e copy thereof, shall be fiJed with 
the Register of Deeds in the county in which the sa id perso na l proper ty is 
situa te." 

A t the time thi s law was enacted. there we re several classes o f in­
struments, such as seed g rain notes, horseshoers' li ens, threshers' li ens a nd 
o th er statutory liens o n per sonal propert y which were to be fi led with 
such municipal Clerks o r Recorders, and w hi ch coul d not be filed by the 
Registe r of Deeds. This law, therefore, affects o nl y such class of ins tru­
ments and does no t purpo rt to affect or re late to bi ll s o f sa le o f cha ttels. 
chatte l mortgages or condi tiona l sa le C"on tr<l c ts, a ll of which are govern ed 
solely by the 191 3 law. 

Therefore, in my opinion, the Register o f Deeds must continue to 
cha rge o nly ten cen ts per instrum ent fo r the fi ling of those inst ruments 
mentioned in the 1913 law, but a s to a ll ot her ins truments which may be 
filed with hi m un der the 1915 law, he ca n charge twc nty*fiyc ccn ts pcr 
inst rumen t. 

JUlle 14, 1915. 
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Yours truly, 

W I LLIAM J. STEVENSON, 
Assis tant Attorney Gene la l. 

COUNTIES-Register of Deeds-Fee for Marginal Release. 

P . J . Hi ll , Register o f D eeds. 
, D ear Sir: The o nly charge that the R egiste r can make in CO IlIICC­

tion with the entering upon his records of a margi nal release o f a rea l 
estate mortgage is the fee of ten cents. This is supposed to cover his sen'· 
ices in connect ion with the ente ring of that form of release. 

D ecember 18, 1915. 

Yours truly, 

WILLIAM J. STEVE NSON, 
As~ i s t ant A ttorn ey Gene ra l. 
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81 
CQUNTIES-Re&iater of Deeds-Recordable instruments-Duty to record 

instrument combining features of farm lease with those of chattel 
mortgage. 

L. S. Orwoll, Register o f Deeds. 
Dear Sir: As to the record ing o f fa rm leases containing a chattcl 

mortgage clause, o r the filin g ther eof as a chattel mortgage, I state that 
in my opinion the chattel mortgage feature does not become a matler 
of public notice unless the instrument is treated as a chattel mortgage, 
and filed in your offi ce. The lease fea tures, however, do not become 
a matter of public record or constructing noti ce by merely filing the in­
strument a s a cha ttel mortgage. AS;1I1 ins trument affecting the land. it 
would have to be recorded. Whether it is filed or r ecorded, or both, is 
a matter fo r the pe rson presenting it to dete rmine. I do not think the 
Register of Deeds would have any authority to refuse t o take either course 
that the interested party lIlay direct and tender appropriate fees therefor. 

December 18, 19 15. 
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y Ollrs truly. 
WILLIAM ] . STEVENSON, 

Assistant A ttorney Genera l. 

COUNTIES-Register of Deeds-Recordable instruments-Deeds to min­
eral rights when taxes not paid on surface rights. 

Edward L. Rogers, County Attorney. 
Dear Sir: You ask if a deed convey ing minera l rig hts can be record­

ed without the payment o f the taxes aga inst the surface owner. 
The subj ect o f taxing mineral r ese rvations and the effect of tax liens 

against government desc riptions of land where the owners of such lands 
have separated the surface rig hts from the mineral rig hts has long been 
a subject of much doubt and confusion among the property owners and 
lawyers in this state. The decis io n o f the recent case of Washburn vs. 
Gregory Company, 125 Minn. 49 1, has had the effect of clari fy ing the sit­
uation. It now seems plain that where the mineral and surface interests 
a re separated, stich interests become separate pieces of real estate and 
must be treated separa tely in a ll matters pertaining to taxation and tax 
liens. 

W e conclude, aft er a careful consideration of this case, th at deeds 
conveying mineral rights may be recorded without the payment o f taxes 
aga inst th e s urface owner, and that deeds conveying surface rights may 
likewise be recorded without the payment of taxes aga in st the mineral 
reservation. This rule is true, of course, only where the surface 
nghts and the mineral r ights have bee n separated and held by different 
persons pr ior to the assessing of the taxes in Question. 

March. 20, 191.1 . 

Yours truly, 
WILLIAM]. STEVENSON , 

Assistant Attorney General. 
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COUNTIES-Reaister of Deeds-Recordable instruments-Declaration of 

interest. 

Messrs. Thwing & Rossman. 

Gentlemen: cannot see how any declara tio n o r asse rtion that a 
person might make in writing to the effect that he has certain ' interes ts in 
the real estate or even that he owns the real estate can be considered an 
instrument in any manner affecting the title to r ea lty. Public records 
should not be encumbered with such papers. 

"Vhile th e Registe r of Deeds has no jurisdiction to pass upon the 
validity o f instruments presented to h.im fo r record, he is not wholly 
wlthout discretio n to determine whether an instrument should be admitted 
to record. H e is not required and cannot be compelled to place in the pub· 
lic records of his county any sort of document that may be presented to 
him merely because it is ackpowledged befor e a Notary Public and signed 
in the presence of two witnesses. See Dancy vs. Clark, 24 Appea led Cases, 
District of Columbia, 487, 499, and People ex rei vs. Fromme (App. Div.) 
54 N. Y. Supp. 833. 

W e -have no difficulty in reaching the conclusion that the only instru· 
ments which a Register o f Deeds is authorized to record are t hose which 
the statute specifically mentions. 

Apri l 19, 1915. 
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Yours truly, 

WILLIAM]. STEVENSON , 
Ass istant Attorney General. 

COUNTY-Register of Deeds-:-Recordable instruments-Notary's' public 
seal-Expiration commission. 

Victor E. Erickson, Register o f Deeds. 

Dear Sir: I state that in my opinion an instrument is properly re· 
cordable in your office even though the acknowledgment taken in a no th er 
state does not indicate the date of expiration of the notary 's commission 
nor have auached there to a certificate of the no tary 's offic ia l capacity. I 
do not think that any courts have even held that an acknowledgment 
taken in this state is not a good acknowledgment even if the notary does 
not attach the date of expiration of his commission. 

O ctober 7, 1915. 

Yours lruly, 

WILLIAM ] . STEVENSON, 
Assistant Attorney General. 
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85 
<;OU~TY- SI\NAIT'Q~.I .J).-:-.C 9un;y. ~t~o_[ne'y :t"!lay :be 'P !l ~oar!L~f. 

Andrew E. F ri tz, Public Examiner. 
Dcar Sir: You inquire whether there is ,any ~lega l opjcct iol;l .t.O a 

coun ty attorney se rving as , a member of the county sa natorium beaTa. 
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Tn my 9p inion YOl~r inquiry is to be an swe re d in the nega tive . 
• YO II, S truly, 

A ugust 11, 19 15. 

CLiF FO RD L. HlLTON, 
Assistant !\ttOfIl CY Gencfla l. 

ICOUNTY SANATORIA-County Commissioner cannot be member of 
Sanatorium Board. 

O . J. Finstad, County A tt o rney. .J 

Dcar Si r: At the reques t of th e counl y com mi ss io ne rs of your COll.!1-

Iy, you a rc asking relative to the va lidity o f the organization and acts of 
the sanatorium commiss ion for the counties of Cott o nwood, Nobles, Rock, 
Pipestone, Murray, L in coln al1<1 Lyoll. It appears that two members of 
the sanatorium cOlllm iss ion fro m your county are county commissioners, 
and you s'tale that of the ent ire membership of the sanatorium commiss ion 
there are only three or four who ar e 1I0t county commissioners. ] l1for­
mat ion, how eve r, rece ived later is to t he effec t that oll ly seven of the 
seventeen members arc county comm issioners. It does . not appear fro m 
your cOlllmun ication as to what action the joi nt cou nty sana tor ium com­
m issio n ha s taken. Sect ion i722, G. S. 19 13, in so far as here applicable, 
reads as fo llows: 

"No commissioner (county) s ha ll be appointed or e lected by t he 
boa rd of which he is a member to :l ny office or positi o n of tru st or emolu­
ment, a nd nO cOlllmiss ione r sha ll rece ive any money o r o the r val uab le 
thin g as a condition of voting D r ,induceme nt ·to vote fo r any contract or 
other thing under consideration hy t he board, or bccome a part.y to or 
direct ly or indirectly int erested ill allY contract made by the boar d; and 
eve ry appointment or e ledti on made and eve ry contract or payment voted 
for or made cOlltrary to the provisions of thi s sect ion shall be vo id. Any 
vio lat ion of the provisions of this sectio n sh all be a·' malfeasance in office." 

A member of the county sanator iul1l commission receives no compensa­
t ion whatever and is only entitled to r eimbu rsemen't for his actua l neces­
sary expenses incur red in the performance o f the duties of the pos it iq'n 
which he holds. 1t is t herefore mani fest that the pos it ion of a member 
of t he cou nty sana'toriul11 comm ission is not one of "emolument." T he 
next question that arises is whether it can be considered as a ' ''pos itio ll of 
trust. " I am of the op inion that "it is, and t hat a county commiss ioner 
should ' not be appoin ted by the board of w hich he is a member to the 
position o f a l11 emb'er ' of rhe .~salla t o rium board. If I am cor rect in t he 
\"i cws :\hoyc indicated. then t he place'S attempted to he· ~cc ll p~e d hy them 
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sl}cnil'd bf fi-llcd b'y lhe appointment' of persons who 'may lawfully ho ld t·i1e 
P'9siticins: :' Aithough the stattlte makes the appointments void, still I 
am of the opin ion that those members (\vho a re county cOlllmissioners) 
havil1g been, so far ' as the records show, duly appoi nted and hav ing, as 
I assume, Qualified in the manner provided by law, would be consi de red as 
de facto 'officers, and the'ir acts as snch 'upo n the sanato rium commi ssion 
would be binding, . 

]l1(luiry made bri ngs the in fo rm ... tion that the s.lIla'to riutn board above 
refe rred to has organized, he ld variOllS mcet ings and ent er ed in to contracts 
for the purchase of land fo r a sa natoriulll sit e and do nc other acts of a like 
nature. A tax" levy has been made in the various coulI'tics fo r the rai sing 
of mo ney for car ryi'ng o n the sanatorium pr ojec t , but of course the lev ies 
in questi on w ere no t made by th e sana to rium commi ss io n, but by th e va­
rio ll s cOllnty boards. 

As above ind icated, I am of the opinion tha t 't he pos itions o n t he san­
ator ium commi ss io n that arc attempted to be held by the coun ty commis­
sione rs should be filled by ot her appointments and th e orde rl y course o f 
procedure, and one t hat I assume 'the county commiss ioners who have 
her eto fore been appoint ed on the sanatoriulll commiss ion would be in 
accord with, w ould 'be for s uch member s to for thwith res ig n, T am furtl1e r 
o f the opinio n that . as above indica ted, the act io ns o f the sanator ium board 
arc ndt invalid because of the fa ct that certa in cOllnty commissioners al~ 
members thereof. 

I have rece ived informatio n from th e E,.'\ec llti ve Secr eta ry of the A d· 
vi sory Comm ission that J ackson COllnty is al so in the group of counties 
above referred to, but tha t at 11 0 time in the past has 'there been to exceed 
e ig'ht mem be rs of the commissio n who were county commissio ne rs. If a 
majority of th e membe rs of the sa natorium commiss io n arc competen t to 
sc rve as such, and to be conside red de jure member s 'thereof, t he action 
taken by such ma.jo rity would be va lid and bind ing irrespect ive o f wbethe r 
the l~lin o rity of the board wh o were not qua lified to act as de jure 111 (' 111 -

bc r s,\"oted wit h or in opposi tio n to th e ac tion o f said majority. 
- Yours truly, 

June 12, 19 15. 
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CLlI'FORD L. HILTON, 
A ss istant A tt orney Gene ra l. 

COUNTY SANATO R IA- County board not to .Jlow bills. 

Andrew E , frit z, Public Examiner, 
. ,p ear, .sir: You refe r to Sect ion 720, C. S .. 19 13, and inq uire whethe r 

it' is necessary for th e coullt y board to pa ss upo n c laim s for maintenan ce 
of a county tu be rculosis sanat or ium o r wh et her the coullty board has 
authprity t <;> di sa llow or reduce a cla im which ha's been a llowed by the 
sal1a rorio m COll11il iss iori. Y Ollr two inquiries a rc answered in the negat ive. 
~~ I'll . tfie ' ~eci ioil rClcrred to, -r fi~Hi ~11 e.· fo~io\v in g lang uag.e: 
':- ~A II mO lleys co ll ected or- r eceived for "sud; sanafo riunl purpose1f," -eSc. , 

ctpt 'c'ost of s i't'c: e-rec ti on' and equIpmen t', s l~ a l1 be deposl ted- in ' the ' trea:c;:: 
\l ry o f sa id cou lll y o r COl n1f i(' s, to tlt e credit o r th e tuhercli losis sanato riul1l ' 
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funds, and shall not be used for any other purpose, and s'hall be paid 
out in a manner provided by law for other county expenses by the prop­
er officers of said county or counties, upon the properly authenticated 
vouchers of the county sanatorium commission, s igned by the president and 
secretary thereof * •• * • *," 

The words, "proper officers DE sa id county or counties" above used, 
have reference to the county auditor, county treasure r, and the words, "in 
a manner provided by law for other county expenses" have reference to 
the drawing of warra1lts upon the county treasurer. 

Yours truly, 
CLI FFORD L. HILTO N, 

A ss istan t Attorney General. 
July 13, 1916. 
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COUNTY SANATORIA-"Free Patients" defined. 

Frank G. Kiesler, County Attorney. 
Dear Sir: You refer t o Ohapter 500, G. L. 1913, and call attention 

to the provisions thereof in which reference is made to ".free patients" and 
the payment by the state of $5.00 per week for their care in a sanatorium. 
You state that in the City of Waseca, there are several tubercular 
patients that mus't be sent to a sanatorium outside of the county, and you 
inquire whether the state will pay $5.00 per week for the care of such 
patients, they being indigent, and having no one responsible from whom 
the expe nse can be collected. 

Under the law as it now stands, I am of the opinion that these patients 
are not "free patients" within the meaning of the law, and it would there­
fore follow that the state will not pay $5.00 per week toward 'their care. 
Assuming that this expense is a necessary one, and is thus incurred by 
the local board of health of Waseca, the City o f Waseca can recover from 
the county one-half thereof, or $5.00 per week. The result will be that 
the City of W aseca and the County o f Waseca will each pay $5.00 per 
week. 

March 19, 1915. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General . 

COUNTY SANATORIA-After vote in favor of-Duty to erect man· 
datory. 

R. ]. Stromme, County Attorney. 
Dear Sir: Referring 'to th,c provisions found in paragraph (c) of Sec­

tion 1 of Chapter 500, General Laws, 1913, I wish to call your attention to 
the language therein contained, which after providing for the submission of 
the question to the voters by the voluntary action of the county board, or 
afte r a pet iti on therefor has been filed , provides as follows: 
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"ll a majority of voters of such county o r a majority of the voters of 
each county of such group of counties vo'ting thereon vote in favor there­
of, then such sanatorium shall be erected hereunder and a tax levied if 
necessary to pay the cost which such county or counties are required to 
pay, etc." 

I know of no reason why the word "shalt" as therein contained, 
should not be given its usual , ordinary construction, and be considered as 
mandatory rat'her than to be construed as though the word were "may" 
and hence permi ssible only. 

Yours truly, 
CLIFFORD L. HILTON, 

A ss istant Attorn ey Gene ral. 
February 20, 1915. 

90 
COUNTY SANATORIA-Duty of cities to take care of patients under 

facts stated. 

Ora J . Parker, Ctty Attorney. 
Dcar Sir : You make reference to Sections 4646-4648, G. S. 1913. 

and Chapters 434 and 500, G. S. 1913, and inquire whether it is compulsory 
upon a city to take care of tuberculolls patients as may be directed by 
the State Board of Health-. 

It is conceded that pulmonary 'tuberculosis is a communicable disease 
and being such the prevention and suppression thereof comes within the 
provisions of the general statutes above referred to. It is clear that the 
s tatutory provisions make it the duty of the local board of health to incur 
the necessary expense for such prevention and suppression, and the mu­
nicipality must pay therefor in the fir st in sta nce. The municipality can 
then recover the amount from a private person as mentioned in said Sec­
tion 4646. H there be any liab le and able to pay; if not, then the city may 
recover frol11 the coullty one-l131f of such reasonable expense. There would 
seem to be no escape frolll the conclusion that t'hese provisions of law 
are mandatory. and placc an absolute duty upon the municipality and the 
county. The local authorities can dispose of the cases by scnding them 
to a proper sanatorium, o r can handle the matter locally. providing it can 
thus be done. 

March 19, 191 5. 
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Yours truly, 
CLIFFORD L. H ILTON, 

A ssistant Attorney General. 

COUNTY SANATORIA-Law construed. 

Dr. Robinson Bosworth, Executive Secretary. 
Dear Sir: You submit the fo llowing inquiry : 
"A county board at the 1914 July meeting makes a one-mill levy to 

raise funds for the construction of a tuberculosis sanatorium. In June, 
1915, it is discovered that this fund is not sufficient by $5,000 to complete 
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: ;t I!~ _ buil~!,' J.g": The: C~?!l~t~ " ~a l;l.a l ~.: i~l ~l~1 ~?..nll~:i_s~ iD ,! ~ 1J ~~~C Il~ ~ : t.! l ~ : ,collnly 
. board a t Its JuTy 191J meeting with a reque st .for maintenance funds J or 
,- tfle ',eils 11iiti': ye'a'r, ' This"anlolilit r"cejiic·s.tcd"i>-ei,lg " $S',UUli {n c..,,·ccss' of ~ tl , e 
·',allioli.it "actually rcqU'(rcd fo r ' ;ria i·litc l ;·a~l c·e , · 'ri beiiig; ' tii.c i.U'lCillioli:"oCthe 
. CO ll'llly Sanat o"r"itllll "corllmiss ioll tli ar tliis $5,000 5110uld represellt . a. . syr-

plu s, and tb erefo re be a va ilab le for 'bui lding, purcha sin g, cquipmcnts. etc.' 
a s provided fo r by the :tmcndlllCIllS to the Coullty Sanatorium Law. In the 
presence of the es timate o r intention of th e Coum)' Sanator ium .Commis­
s ion that the funds req uested fo r mainte na nce are in excess by $5,000 of the 
a m ou nt ,Icwally required, is it no t permissible for the County Sanatorium 
Commissio n to use thi s surplus fo r construction purposes prio r 10 the ex· 
pirn lio n of th e te rm fo r whic h sa id maint e nance fund is provided ?" 

Th e Co un ty Sanato rium La w ns amended a t the 19 1"5 session of the 
legi slat ure, amOllg o ther thillgs conta ins the fo llowing provision : 

"Said county sann to ri um commission of a coun ty o r g roup of counties 
is hereby au tbo rized, with the approval o f the advisory. cOlllmission of the 
Minneso ta Sanato rIum for Cons umptives, to use any surplus of l.he tax 
levy made fo r the maint enance of a sanato riulll, for building, purc has ing, 
equipment s, buildi ng addi tio ns, buil d ing cottnges, making improvements and 
repairs." 

The Qucs tio n above s ubmitted reso lve s itse lf into 'the proposition as 
to w'he the r o r ·no t there can be a "surp lus" in th e m a inte nancc fund of a 
sanatorium before any m oney whatever is co llec ted from a tax levy fo r 
tnaintenance and befo re t he time ha s a rrived af \\>hic li. it can be defin itely 
de termined that t he re is a " surphts" in such fund, 

"Surplus" has been de fined as a n ;'overplus;" " that whic h' remains when 
use is sat is ficd;" "that which is le ft from a fund which rhas been appro~ 
priat ed fo r a part icula r purpose," ;' rcmainder o f a thingj" " r es idue." 

The for egoing deflniti ons · to illY mind indicate that a surplus in funds 
canno t be said to exis t until a ft e r; (he experidifu re o f the necessary portion 
o f the fund s fo r the purpose fo r which the funds were ra ised or appropriated, 
or at least ulltil such ' time sho r tly bcofbr e : the termina tion of the per iod 

·i .q'Qr \v liich the fl1lfds·· were rai sed o r appro l; ria ted; ' so that it ca ll be aefilli'te ly 
de termin ed what a mo unt will re maill after such necessary expenditures, 
The words "ove rplus," " remainder" a nd " res idue," :'that wh ich js left," 
a ll seem to indica te that there I11I1 St firs t be an expenditure from a fund, 
o r at least an absolute and defi ni te deter mina tion as to w hat s uch expendi­
ture wi ll be hefore th ere can be sa id to be a surplus in the fund. 

It is true yOllr st<J.t ctncnt is to th e e ffec t that the amount req ues ted for 
the levy is $5,000 in excess of th e amount actually required fo r m ai ntenance. 
This may be and doubt less wa s the hones t view o f the me mber s o f the 
Sana to riulll Comm iss ion. The. Question m ig ht suggest it se lf a s to why the 
levy of the $5,000 was 1I0 t l11:}dc specifically' fo.r the y~a r . in 'lpesti on for 
expenditure fo r building , e lC" in s tead o f including an unnecessary amount 
in the levy fo r maintc na nce. 

The qucs tion al so a r iscs as to whether it ca n be , said tha t:- there is a 
. maint enance fund much less a s urplus in such funa pri OT to the time that 
o lle cent of the m OIl Cy h tl s come in to , the tr ea!'ury fro m a col lec tio n under 
sa id levy, 
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am of th l! opinion tha t your inquiry lIlll s t be an swered ill the negative 
and that it is no t pe rmissible fo r Jhe Count y Sanato riulll Commission to 
have warra nts draw n fo r building purposes, to be paid ou t of a supposed 
surplus that may exist in the .funds to be raised from the l.evy fo r main­
.Ienarlce pu rposes, . . , 

It ' will ;be 'noted that ill the law ';sa id Co unt y Sanat o rium Commi s­
'si o"n'~ I.,~ 

':Shrtll dctcrn1inc by resol u tion, each year p rior to July first, the amount 
of mo ney necessa ry for the mainte na nce of s lIch sana to rium dt,l ring the fo l­
lowing ye.t r, a nd a ce rtifi ed copy o f s ti ch resolu tion s'ha ll be fo r thwith for­
warded 10 th e. board or board s o f count y co m miss ioner s and s uch board or 
boards shall at the regula r mee tin g in J uly include t,he propert y approved 
and apportio ned alllount in the ann ual levy of the coun ty taxes." 

You make fu rt he r inquiry as fo llows: 

"Such being perm iss ible" wou1tl i ~ nOt al so be prOI)c r to a n tic ipate 
co llection of a ta x, lev ie d to ra ise s uc h fund s by the issuing of war ra n't s? 
A ft er a tax levy has bee n made by t he count y board to provide for such 
funds a nd prio r t1 it s co ll ect io ll, in case the Coun ty Sanatori'u m COlllmiss io n 
issues o rders ag'ainst such fund, is it t he du ty of the county a mlito r t p issue 
wa rr,a nt s o r 10 ot herwise provide fund s to meet s ll ch o rde rs?" 

Y;our a ttent ion is ca lled to the followi n g- la nguage fOllJld in Sect io ll 
4 o f C hapt e r 270, Gener a l Law s 19 15: 

" A ll m oneys collected o r rece ived fo r' s llc h sanatori um purposes 
• .. .. s l'la ll be depos ited in the trea sury of said cou ll ty to t he c redit of 
tube rculos is sanatoriulll ftln ds, and shall not be used for a ny othe r purpose 
a nd shall be paid o ut in a manner provided by law for o the r county ex­
penses by the proper oll-ice rs of sa id coun ty, upon the properl y a uthenti­
ca ted vouche rs o f the coun ty sanal o ril11ll commiss ion, sig- ll ed by ·th e pre si­
de nt and secre tary thereof." 

It is t rue that practica ll .)C a ll claims against a coun ty must be a ll owed 
by the co·unty cOll1mi ssio l1 ~ r s. but the la nguage of this law has parti cular 
refe re nce to how moneys fro l11 this fund "shall be paid out," and it is sta ted 
that such mo neys s'hall be paid out " in a manne r prov ided by law fo r othe r 
co'ull ty expe llses by th e pro per offi ce rs of sa id ' county." l\[oney is pai d 
out of the coullt y treasury hy the coun ty treasure r upon W<l nants issued 
by the coun ty aud itor, and J alll of the opinion that the coun ty a udito r 
\\;0(llit ' b iJ;~l11 h o ri zed;:to tJraw .his war rant upon the coun ty treasury for such 

'i:fift~ifusS'~'~r" :lre cvrcie;n:t'cd tiv· du ly a llth t nl ica led voucher s o [ the coun ty 
s~~halo1-ii.t·I;~ commiss io n, s i ~;l ed by th e pres ident and sec reta ry th ereof, 
\~ttilfltlt having' the hill s all owed by the co unt y board. 
1', :;' . 

f~ ugt\...,.t;:1, 1915, 

Yours truly, 

,. 

eLi ffORD L. 1-l1 LT ON, 
Ass is tan t A ltorncy Genera l. 
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92 
COUNTY SANATORIA-Limit on State aid to. 

Dr. H. M. Bracken, Secretary State Board of Health. 

Dear Sir : You are advised that in the opinion of this department $50,­
cx)() is the max imum amount that can be paid by the state toward the cost 
of the erection and equipment of anyone sanatorium project, and the law 
does not mean that the sta-te wi ll give an equal amount to that contributed 
by the several counties in excess of the $50,000 referred to. 

J anuary 6, 1915. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

COUNTY SANATORIA-Title to site runa to the county. 

J ohn H . Mark, County Attorney. 

Dear Sir: You state tha t Wadena and T odd counties have purchased 
a site for a tuberculosis hospital, and you inquire generally whether t he 
title to the sanatorium site should run to the state. Your inquiry is 
answered in the negative. Although ·the state pays money towards sana­
torium projects, the title to the property does not vest in the state, but 
in tohe county o r counties that establish the sanatoriums. 

Y ours truly, 

CLIFFORD L. HILTON, 
A ss istant Attorney General. 

May 9, 1916. 
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COUNTIES-Sheriff-Fees of-Collecting personal property tax warrants, 

O . J. F instad, County Attorney. 

Dear Sir: You are advised that in my opinion where a she riff collects 
personal property tax warrants, he should collect his fees accruing on such 
warrants . If the sheriff is acting under the provisions of Sections 948 anc! 
955, G. S. 1913, he r etains these fees in addition to ·his salary. You will ob­
serve that said Sections provide that his salary is for a ll officia l services for 
the county other than those required of the s'heriff hy the tax laws. 

May 18, 1915. 

Yours truly, 

WILLIAM J. STEVENSON, 
Assistant A·ttorriey General. 
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COUNTIES-Sheriffs-No reimbursement fo r expenses incur red in making 
investigations. 

C. G. Dosland. County Attorney. 
Dear Sir : It appears that the sheriff of your county has fi led a bill 

against the county for expenses incurred by him in investigating the com­
mission of a certain crime, but no complaint had been filed or warrant had 
been issued. The sheriff was ca lled by the complainant and responded to 
his ca ll . You ask wnether the bill for expenses is a legal claim against the 
county. 

I am inclined to think that your inquiry should be answe red in the 
nega tive, at least in the absence o f any furt he r information as to the fac ts. 
T do not t hink the sheriff is justified in incurring expenses to be charged 
against the county where he simply investigates a matter fo r the purpose 
of finding evidence that might possibly s how f he commission of a cr ime. 
The duty devolves upon th e sheriff t o preserve the peace of his county and 
c ircumstances might arise where, in the preservation of the peace, it would 
be necessa ry for him to incur expenses that would be chargeable against 
the county. 

Apd1 20, 1916. 
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Yours tr uly. 
CLIFFORD L. H I LTON, 

Assistant Attorney Genera l. 

COUNTIES-Sheriffs-Reimbursement for expenses in serving tax cita ­
tions. 

R. ]. Stromme, Coun ty AHo rney. 
Dear Sir : You are advised, tha t in my Oplll lOll a she riff being paid a 

sa lary and actual trave ling expenses under the Genera l She riff's Salary 
Law is entitled to hi s actual expenses in serving and attempting to ser ve 
tax citations even though he does not collect the tax. While the sa lary 
paid the sheriff does not cover his compensation for se rvices rendered 
under the lax laws, he is neverthe less ent itl ed to hi s actual trave li ng 
ex penses. 

October 14, 1915. 
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Yours t ruly, 
W ILLIAM ] . STEVENSON, 

Assistant Attorney Gene ra l. 

COUNTIES-Sheriff-Duties as to unlawful assemblies. 

Charles M. Andrist, Secretary to the Governor. 
Dear Sir: R elat ive to the prevent ion of unlawfu l a ssemblies, I have 

to say that there is no doubt of the !'her iff's ri g ht a nel dilly to suppress 
s lI ch un lawfu l assemhly. 
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Just what conslitutes an unlawfu l assembly is to he ascertai ned from 
a definition of an "ul1la \\I(ul asseinbly" fou nd in Section 8795 G. S. 19r3.~ 
1 t is no t every gathering of people who a rc inclined 1.0 discuss things 
injurious to the peace of the community that consti tutes an unlawful 
assembly. A tillle honored definition is: 

"An assembly of th ree o r more persons * • * with intent to carry 
out a common purpose lawful or unlawful in s uch a manner as to give 
firm and courageous pe rsons in the neighborhood of such assembly reason­
able g ro unds to apprehend a breach of the peace in co nsequence of it." 

Every assembly suspected of be ing unlawful must be treated according 
to its own characteristics. The sheritf of a cOllnty s hould act coolly, 
jud iciously and firm ly in his treatment \)f stich gathering. Should he deem 
it necessary to have legal adv ice at hand as to whether the fa.cts be fQre 
him consti tut ed an unlawful ga th eri ng of people, I would thi·nk that it 
might become the duty of the county ,IHorney to keep him self lin tOllch 
with the sheriff. 

I t has been held by this oA-i ce that it is not o nly the duty of the sheriffs 
of th is state " to apprehe nd and jail those who have committed crime 
• • • but that it is likewise the duty o f the sheriff to prevent the viola­
tion o f law * • • when complaint is made to him that a law is about 
to be violated or when it is brough t to his knowledge or he has reason to 
believe that the peace of his county is about to be broken, and duty rest s 
UpOIl the sheriff to conse rve the peace and enforce the law." 

August 17, 1916. 
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Yours tru ly. 
LYN DON A. SMrTH, 

Attorney General. 

COUNTIES-Sheriffs-Duties-Unlawful assemblies. 

R<tlph A. S tone, County Attorney. 
Dear Si r : The s hcriff ca nnot act until an unlawful assembly takcs 

place within the county. Thcn thc shcriff s hould warn the assembly to 
dispc rse if anything occurs which convin ces him that it has reached the 
point of bcing an un lawful assembly. 

In determining thi s Question he can take into consideration the facts 
whic'h are known to him with J .egard to the general purpose and intention 
of t he class oLpcr:.so lfs r.cprcscritcd at sti ch as sembly, a s the same have 
becn exhibi ted br the same pcople, ge nerally speaking, at other recent 
limcs and near by places. The sheriff s hou ld have witnesses in mind who 
know of what has been done in localities treated by persons of the kind 
who assemble in some illega l maUller._ 

The presumption of law is tha t asse mblies are unlawfu l but t his 
presum ption, is seems to"!lfc·, can· be met by the fact that similar ga therings 
have done un lawfu l ac ts, if such be the ca se. I t would be vc ry desir able 
tp have men in the a ss~mb ly who can unders tand the language and who 
are unbiased an.d of good memory. One of t he best things possible in 
such em ergency, and a lso one of the 1110St diffi cult, is to have a stenographer 
present to ·take thc exact language used. 
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would suggesl thal you read with considerable care the case of People 
vs, Most, 26 Am, S tate Rep, 458, A nother case that has some thi ngs in it 
that are instruct ive, and ~Ig.g·eslive is Spies- vr.-People; 3' A~- State Rep, 
320, 417-418. 

I am a li ttle inclined to lhink lhat the Spies· case states the law rather 
strong ly aga ins t the conspirator s there in mentioned. \'V hen a n unlawful 
assembly is so held as to have a poss ible connection with mu rder a fter­
ward committed, ' {'here is a natural tenue ncy to state the law strong ly 
again st th e persons whose ac tivities and declarations have been in line with 
the fina l commiss ion of murder. The culmination of pla;ls discussed at 
gatherings in the murde r of severa l people, gives to each of those steps 
a meaning and fo rce which mig ht not be g iven if th e fina l outcome of an 
assembly were merely the des truction o f a property. T he law is probably 
the same but it ge t s some coloring from the ser io us ness of r esult s. 

A ugust 18, 1916. 
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Yours truly. 
LYNDON A. SMITH, 

Att orney Ge neral. 

COUNTY SUPERINTENDENT-Certain expenses not allowable. 

H on. Andrew E. Fritz, Public Examiner, Capitol. 
Dear Sir : You submit the fon owing inqu iry: 
"Can a county superintende nt , who docs not res ide at th e county sca t, 

draw expenses at the county seat when he is th ere on offi cia l busine ss?" 
In my opinion your inquiry is to be answered in the negative. Section 

692, Genera l S tatutes 19 13, among other things states tha t the county 
board shall prov ide offices at the county seat for the super inten dent of 
schools. For thi s reason the ruling as to the expe nses of a county attorney 
for whom no office is provided by the cou nty board at the county scat, 

. would not apply to a coun1y snperintendent. 

August 2, 19)5. 
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Yours truly, 
CLIFFOR D L. H I LTON, 

Ass istant Attor ney Gen'er .. l. 

COUNTIES-Surveyors-Making of plats by. 

C. R osenmeier, County Atto rney. 
Dear Sir: I , hav:e to say that the stt(veyor who makes the plat to 

which Section 6857, General Statutes 19 13, r~ la1es should be the one who 
makes the certificate, whether h e be count y surveyor or a priva te surveyor 
employed for the purpose of do ing th e survey ing and making the plat. 

June 29, 1915. 

Yours truly, 
LY NDON A. SMITH, 

Attorney Genera l. 
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101 
COUNTIES-Surveyors-Fces of, platting lands. 

J. A . S tanton, County Surveyor. 
D car Sir : You ask if coun ty surveyo rs a rc e nt itled to the same fees 

fo r p la tt ing and r ecord ing in coun ty record book s when the lands surveyed 
aTC village lot s, s tr ee ts, etc., whe n he is call ed upon to do the work officiall y 
~I S county surveyor. 

] think, in view of W 113t has been sa id by 
Ques tion Illust be a nswer ed in the a ffirmativ e. 
Minnesota 388). 

our Supreme Court , your 
(Sec Sta te vs. Patton, 62 

J a nua ry 6, 1915. 
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Yours t ruly. 
J O H N C. NETHAWAY, 

Ass is tant A tt or ne y Ge nera l. 

COUNTIES-Surveyor-surveyed by. 

E. \,V. Swe nson, Coun ty Attorney. 
You submit the fo ll owing inqui ry: 
"Docs a survey i ll a ny county as made by the county surveyo r have 

a ny prefe rcnce over a survey m adc by any o ther com peten t s urveyor?" 
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In my opinion, your inquiry is to be a nswered in the negative. 

November 26, 19 15. 

Yours t rul y, 
CLIFFORD L. HILTO N, 

Ass is tant Att orn ey General. 

COUNTY TREASURER-Permitting banks to collect taxes. 

H a n. Andrew E. F r itz , P ubli c Exam iner. 

D ear Sir : s ta te tha t in m y opinion the count y t reasurer ha s no 
rig ht to allow a bank or any pe rson to collec t and ha ndle taxes unless 
such p erson is a clerk o r deputy in ·hi s o ffi ce. No o ne but a de puty 
treasure r wo uld have a rig ht to sign the treasurer 's name to an official 
ta x receipt . The pract ice of instructing banks throug"h out the county t o 
co llect taxes a nd issue the county treasurer 's officia l r eceipt, signing the 
treasurer 's na me there to, is illeg al , as the treasurer ha s no right to con­
side r such ba nks as hi s agents. The effec t o f the a rran gement w ould be 
to m a ke t he bank the agent o f the tax paye r and the purported r ece ipt 
would be a nullit y. 

January 20, 1916. 

Yours truly, 
WILLIAM· ]. STEVE NSON, 

A ssistant Attorney Ge nera l. 
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104 
COUNTY TREASURER-Not entitled to compensation in drainage pro­

ceedings. 

J. P. Boyer, County Treas ure r. 
D ear Si r : You refe r li S to Sect io ns 5571 and 56 14 General Sta tutes 

1913 and ask if the county board , i f it deem proper, could g ran t yO ll com~ 

pensat ion for co ll ec tion of dit ch taxes in cer tain cases. 
] f you will examine th e o rig ina l legislat ive ac t, fro m which Sect io n 5614 

refe rred to was taken, you will see tha t the provisio ns thereof have no 
applicat ion to proceedings such as you mentio n ; and construing Sectio n 
557 1, we are o f th e opinio n and so advise, in view o f the for mer opinions 
o f this depa rtment, that th e county treasurer is not wi thin its prov isions, 
and th e cou nty board would have no ri gh t to g ran t you compensa tio n fo r 
I"he collecti on o f ditch taxes. 

Dece mbe r 30, 19 15. 
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Yours truly, 
JOHN C. NETH AWAY, 

Ass ista nt Attorney Ge neral. 

COUNTY TREASURER-Without authority to accept second payment of 
taxes. 

Ralph A. Stolle, County Attorney. 
Dear S ir: ] s ta te t 'hat in my opull on th e county t reasure r has 11 0 

ri g ht to accep t the payment o f taxes a seco nd time on any t rac t of lan d 
in his county. The acceptance of th e full amo unt of the tax and the issuing 
of an o ffi cia l r ece ipt therefor ex hausts the county treasurer's authority as 
to such tax, a nd at th e same t ime cancels the tax so tha t it no longer 
exists o n the books o f the county. 

In the absence o f a s ta tu te a llowin g a second pay ment , I have no 
hes itancy in reac'hing the conclusion that it cannot be countenanced. 

J anuary 14, 19 16. 
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Yours t ruly, 
W ILLIAM 1. ST EVENSON, 

Assistan t Attorn ey General. 

COUNTIES-Wolf bounties-Appropriation for-Weight of attorney gen­
eral's opinions. 

H on. ] . A. O . Preus, S ta te Auditor. 
Dear Sir : Rela tive to the payment of wolf bounties, I have to say 

that Ass istant Attorney General Hilton, with my approval, dec ided tha t 
such payment could n01 legally be made out of appropriat io ns available 
after Augus t 1, 1915, wh en a deficiency appro priat ion had bee n made for 
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the specific purpose of pay ing bounties for the ki ll ing of wolves. A bounty 
docs no t sta nd on the same footing as contract s, express or implied', . See 

.' Stale vs. Iverson, 120 Minn. ' 247, 253, whcr.c it is held fhaL equi'table 
principles can not be appli ed in Quest ions involving the paymen! of bount ies. 

I do not th ink tha t my opinion of September 13 held that " it is di s­
crcl ion a, ry with the state aud ito r t o dete rmine the intent of the legislature 
in things o f th is character." The state auditor must a lways determine 
the intent of the legisla ture in hi s ac tion in reference to statutory matte rs, 
and it is ill determining this intent tha t he must li se his di sc re tion. There 
a rc many defi nit io ns o f "d isc retio n." The ea rly one t'hat " rhe discretion 
of a judge is the law of tyra nts" has been whol ly repudia te'd t\ nd in ' its 
place have been put defi nitio ns like the foll owin g: . 

"Delibera te judgment." 
"Acting ac'cordin g to wl1at appears just and proper und er the circllIll ­

s ta nces." 

"G iving effect to the will of the legislature." 

"A discretion con t ro ll ed and limited by sound principles of law applied 
to the facts in each case." 

''It l11ust be gove rned by rule, not by humor; it must not be a r bitra ry, 
vague, or fanc ifu l, but legal and regula r." 

J n thi s state a large d isc retion has bee n given to administrative office rs 
in the ir action upon CJuestio ns that come before th em. The power of 
judgment or discre tio n whic'h is ve~ted llJ a s taJe aud itor is like tha t 
desc ribcd in O 'Co nnor vs. Gertgens , 85 Minn. 481, 496, in which the action 
o f the administrative officers of the land office was characte ri zed in the 
fo llowi ng lang uage: 

"It is wcll settled that aut hori ty to hear a nd dete rmine a ll questio ns 
of fact ar ising in the Jand department ()([ the gene ral government is 
e'xclusive ly ve sted in the appropriate o fficers thereof. The jurisdiction 
thus co nfe rred is judic ial in it s nature, and the decisions of the department 
office rs, wh en acting wit11in thei r jurisdict ion, arc fina l a nd conclus ive, and 
ca nnot be reviewed by a ny other branch of the gover nment, when un ­
affected by fraud o r mistake." 

This is sa id to be true even wh en the quest ion is one of mLxed law 
and fact. 

A noth er case illus trating d irect ly t he power o f the state auditor in 
acting upon quest io ns before h im is State vs. Red River Lumber company, 
109 Minn. 185. I n thi s case the state aud itor decided that certt\i n land was 
agricultural in character. It was tret\ted as such but finally appeared to 
have been not agricultural la nd but timber land. The court held that th e 
decision o f the audi tor, thoug h er roneous, was fina l, and sa id : 

"T he audito r S,O determin ed in thi s case, which detcl;mination, within 
t he autho rit ies cited, is conclusive against collateral attack. * * • 

"Though there was manifest error in the dete rmination, th e fa ct 
furni shes no r eason for depar ting from the well establis'hed r\.lle· aga inst 
co ll t\ tera l a tt ack." _ , .. _ 

. A further quest ion is il~volvcd in your inquiry a nd :that is th E;: Tc~at.ipn 

o f a sta te official to an opinion rendered, ' "t his .reQues t , by an as~istant 
attorney general. . ":"7: 
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111c. la-w permits the Attorney General to have assistants, and their 
work is deemed to be; within certaIn limitation s, that of the Attorney 
General himself. The law of this state would seem to indicate that such 
opinions should be followed by those to w'hom they arc given. The 
Supreme Court seems to have sugges ted the rule in such matters in Stat l! 
vs. Gerlllania Bank, 106 Minn. 164. Paraphrasing its statement o n a matte r 
similar to this, the rule would read as follows: 

"Wlten the administration of an office, whose head is entitled to the 
advice of the A ttorney Ge neral, makes it necessary or expedient to take 
legal advice and sllch person obtains such advice J rom the Attorney General 
and follow s it in good faith, he is exonerated if e rroneous action result s 
because of his re lian ce on such adv ice." . 

Personally I have seell 11 0 statement o f the att itude which s hou ld be 
taken toward an op inio n of an Atto rney General than that which was 
given by Attorney Genera l Black years ago, as follows: 

"The duty of the Attorney Genera l is to advise, not to decide. A thing 
is not to be considered as done by the head of a department merely be­
cause the Attorney Genera l has advised him to do it. YOli may disrega rd 
his opinion if you are stlfe it is wrong. He aids you in forming a judgment 
on questions of law; but sti ll the judgme nt is yours, not 'his. You are not 

. bound to see with his eyes, but only to use the light which he furni she s, 
in order to see th e be tter with your own. 

"But though opinions from thi s office have technica lly no binding 'effect, 
it is generally safe r and better to adopt them. Uniformity of decision in 
the different depar tments, 011 similar subjects, is necessary, and cannot 
be secured otherwise. For the sam e r eason, Olle attorney ge nera l ought 
to be cautious how he differs from another who has gone before him. 
For myself, I shall never depart irom the precedents when I find it possible 
to follow them withont being unfaithful to my own conv ictions." 

Yours truly, 

LY NDO N A. SMITH. 
Attorney General. 

. ·-Septeni ber 28, 1915. 
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COUNTIE S-Wolf boun ties-County auditor to draw warrant. 

C. D. Bacon, Auditor, Cass Coun ty. 

Dear Sir: Relative to wolf bountit:s , 1 have to say that the failure qf 
the state to appropriate sufticient money for the payment of the bounties 
does n ot affect the duty of the coullty to pay the claims for wolf bounties 
which are duly pre sented. The county authorities s hould proceed in the 
same ma nner as though there were an appropriation in the state treasury 
lor the full r eimbursement of the counties that paid wolf bounties, instead 
of an implied pledge on the part of the state to re imburse s uch coullties. 

I regret to be obliged to come to this conclusio n but the legislature 
h~s Ifu ll authority over counties in t'he matter o f prescribing what they shall 
do, and it would see m that th e leg islature has sa id that the auditor sha ll 



84 IHENNIAL REPORT 

issue his warrant upon the treasurer for the amount o f bounties properly 
claimed for the kiHing of wolves, and it wo uld seem that the counties 
must assume that the sta'te will reimburse them for the amount of moneys 
paid out for such bounties a t some time. although is has not done so now. 
The county auditor's warrant is drawn upon the county treasury and the 
county is to be reimbursed by the state fo r what it pays out for this 
purpose. 

On the question of the power of a legislature over municipal corpora­
tions see Merchants Natio nal Bank vs East Grand Forks. 94 Minn. 246, 250-
251, and cases cited. See also Hunter vs. Pittsburgh, 207 U. S: 161. 

November 26, 1915. 

l08 

Yours truly. 
LYNDON A. SMITH, 

Attorney General. 

COUNTIES-Wolf bounties-Duty of auditor to draw warrant. 

C. Rosenmeier, County Atto rney. 

D ear S ir : You ask whether or not a county auditor is required to 
draw and issue to the person duly claiming a wo lf bounty, the amount of 
such bounty, when there is no mo ney in fh c state treasury with which to 
reimburse the county for money paid out o n account of wolf bounties. 

J n reply to your question J have to say that the audito r, in my judg­
ment, must issue such warrant and Illust transmit to the state auditor 
copies of the certificate and warrant, as required by statutc, whether there 
be money in th e state treasury applicable to the payment of wolf bountie! 
or not. 

You do not ask whether o r 110t the treasurer should pay such warrant 
until the time comes wh en the re is money in the state treasury with which 
to r eimburse his county for m oney paid out for wolf bounties . This is 
the se rious question, but as you have not asked it I do no t speculate upon 
how this inquiry should be answered. It will be Illet when the inquiry 
com es from any county a ttorney. 

Yours truly, 
LY NDON A. SMITH, 

A ttorney General. 
Novembt'r 24, 1915. 
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COUNTIES-Wolf bounties-Full grown wolf-What is. 

C. W . Ma'hlum, County Auditor. 
Dear Sir: You ask what is the difference between a Ifull grown and 

a cub wolf. You state that you are undecided whether an animal grown 
to that size and age where it is able to take care of it se lf, ye t not r ea lly 
full g rowll. should pa ss for a cub or (or a f\lll grown wolf. 
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As the wolf bounty statute indicates, the legis laturc divided wolvcs 
Into two classes, cubs and full grown wolves. It would follow that a wolf 
that was not full grown s'hould be considered as a cub. The logical con­
clusion would be that a woU is full grown when it has reached such a 
stage of growth that is will have no appreciable growth thereafter. This 
would not necessarily mean that the weight of t he wolf would not increase, 
but that it had reached a condition of stature, anatomical structure and 
skeleton development that would not be thereafter appreciably changed, 

May 25, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

COURTS-Contempt of by affidavits. 

E. H. Bahe. 
Dear Sir: You enclosc copy of an affidavit fil ed in your court ill a 

civil action therein pcnding and inquire whether the same constitutes con­
tempt of court. 

I call your attention to Sectiolls 7615-7616 General Statutes and also 
to the cases found in the foHowing reports : 9 Cyc. 20; 3 Minn , 274; 9 L. 
R. A. 566; 66 N. W. Rep. 1017. 

I quote the following : 
"Contempt may be committed by inserting in pleadings, Illotions, 

affidavits briefs, arguments, applications Ifor rehearing, or other papers 
filed in court or in memoranda on the court docket, impertinent, scandalous, 
insulting or contemptuous language reflec ting on the integrity of the 
court." 

September 26, 1916. 

111 

Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

COURTS-District judges reimbursed for expenses incident to 
aaaemblinc at Capitol to revise rules practice. 

Hon. L. S. Nelson, District Judge. 
Dear Sir: You call attention to Section 167, G. S. 1913, in which provi­

sion is made that the judges of the dist rict court shall annually assemble 
at the' Capitol on the first Wednesday afte r July 4, to rev ise the rules and 
practict in such courts. Reference is also made to Chapter 466, G. L. 
1913, in which provision is made ior the payment to the judges of the 
district courts, in addition to the amounts provided by law, all sums they 
shall hereafter payout as necessary railway, traveling and hotel expenses, 
while absent from their places of residence in tIle discharge of their 
official duties. 
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Jt appears that ,this y<;a'r some of the judges "mer"at f.flC Capit61 on 
Wednesday, July 5, and. there not being a quorum, an <l'djo'urnmcnt: of the 
meeting was taken to Dulu th for July to, that being the da te fixed for th~ 
State Bar Association meeting. " 

You inform us that fhe state a uditor is in -doubt as to whether' the 
expenses incident to the attending of s lIch mee.tin g at Duluth can be 
properly charged to the s tate. ' "I. ! 

A cOIllm unication from the state auditor was ~eccivcd by this dq)ui: 
ment on Novclll.bcr 18, and ,there is now before us your expen se account 
bearing date October 31. 

I am of the opinion that the a ttendance upon the meeting re ferred 
to in Sectio n 167, G. S. 1913 comes wit hin the discharge Of l'he:- official 
duties of such judges and t'hat for atte ndance at that meeting, whether 
a quorum was present o r not, the llldg~s should be r eimbursed for the 
expense referred to. However, I do not think that the expe nses incident 
to an adjourned, or any other, meeting held by the judges at a place other 
than the capitol of the state would const itute a proper charge aga in st . the 
state. 

Yours truly, 
CLlFpO RD L. H1LTON" , 

Assistant Attorn ey ,General. 
Novemuer 2 1, 18 16. , , , ! " 

)1 
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CRIMINAL LAW-Abandonment of illegitimate: child by father . . 
1:). ., 

H , J, Edison, County Attorncy. ,t.'. " '/ ' .i 
Dear Sir: In rc rhe making of a requisi tio n upo n the Governor o f the 

State of Indiana for the surrcnder of olle yOll s tated that 'sa ie! 
-----is the fal,hcr 'of a chil d now about nine months old; 'that said 
child was not born in wcdlock; that sa id has nevcr had the 
custody of sa id child, no r has he at allY limc exerciscd ;:lIly supe~v i sion 
over the child or contributed in any way to its support; that 'he has left 
the State of Minnesota ostensibly for the purpose of avoiding legal proceed­
ings to charge him with civi l :ll1d '"Cr iminal respons ibility arising out of his 
paternity. 

You ask whether undcf these circumstan~c"S the said ~, is 
crimi nally liab le under the provisions of Sect ion 4933, Revised Laws 1905, 
as amended by Chapter 144, Laws 191 1. 

I am of the opinio n that your que stioll is to be .. .allswe~~p i_~ the 
nega tive. 

The section above referred to, so far as mate'rial, reads as follo\'ls~ '; 
" Every parent or other perso~ ' having tlie can! or "custody for nbrtu re 

or education, of a chi ld under the age of tcn years, \!':H~ shall )es~.rt s~c~ 
chi ld in any place wit h intent wholly to abandon .it shall be punishc"d by 
.." 11. t: ) • : ... :. 
ImpTiSOnment, ctc, .. . .. .". , ,." J . ~ 

Tn my opin ion , th e said . has never had t he "care and. custoily 
for nurturc or education" or t ile c1;ild, of W11ich he' is a llegcl tp ".b'e the 
father, 1n othe r words, ill Illy opinio n the word "care" as ,is ~ d in said 
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.- ~.q§:~~-tJ In~~S t: YC,; ~f1~l.? t~.U.c: 9. ..i.11 ~C<?)XI!.cc li:o.l!. :'yhl1 l.hc. .. 91b~r. )Y.9.n.l:? .u~ct! itL~he 
:: .~~~t:ig.l~: ~Jt~ ~~)1{l.He~f· it I19t ~c:tU.i!l:~.!l.~t9d~r,.,a·t I~a.st ~lmc ry j sioll .. o,r. ~Q I:n.i!l ioll 

over the chi ld. -

It is (Juit e insistently .l.! rged : that "lhe word "care" was to be const rued 
as the eq li iva")cnt' o f legal' obligation to support. 1£ such were the case the 
words" !who shall dcsert..sttch child" would have to be construed as meaning 
or as being the equ iva lent o f "who s hall fai l to perform his lega l duty to 
s upport." 

But ass liming' th'lt the con tentio n as to lhe meaning o f the word 
"care" is we ll fo undcil. I beg to point out that in th e case s tated by you 
there is 11 0 legal obligat ion res ting UPOIl the fa the r OIf a n illeg itimate child 
to support it. 

"':- "The" falher of a bastard dlild is lI o t lega lly liab le for it s support, 
cxcept as provided in this chapter." (The bastardy act) (State vs. Hause­
wedell, 94 Minn. 179). 

So too, the Supreme Court of Alabama in the case of Simmons vs. 
Bull, 21 Ala. 501; 56 Am. D ec. 257, sa id with reference to a bastard child : 

" ) n the abse nce of a statute , the fathe r is under no legal obligation 
to support him and the statute prescribes the mode, and the only mode, 
by which thi s support call be obtai ned." 

See al so State vs. Tieman, 32 ' ·Vnsh. 294; 73 Pac. 375; 98 Am. St. 
Rep. 807 

It follows that if the word "care" is to be co nstrued as meaning, the 
legal obligation to support , that 'it is nat applica\:> lc to the father of a 
bastard chi lcl Ifar the , reason that ,there is no leg'a l ohligation o n the part 
,o f such a father . to suppo rt . sl!~h a chi ld , 

Of course it ' co~ld . not be' contended that ever had th e 
custody of the chi ld for nUrture o r educatio n ... 

Yours truly, 

C. LOUIS WEEKS, 
Ass istant A ttorney General. 

March 4, 1915. 
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CRIMINAL LAW-Carrying concealed weapons-Police officer exception. 

H . T, Donaldson, Justi ce of the Pca·ce. 

Dcar SiT:' The statute, Sectio n 8770 G. S. 1913 provides that, 

"Eve ry persall wh o s hall carry, concea l or possess * * * any knife, 
p istol or .other dangerous' weapon, shall be guilty .of a gross misdemeanor, 
and tl~e possess ion by any person other than a public officer of any such 
.we~pon. ~oncea led .or furtiv e ~y car.ried on the person shall be presumptive 

. J~vid~,nce ,Qi .. eanying, · co.n~calil1g or .P9ssess ing with intent to use . the 
:~et~!l1e .. " ~ 

.1 .' While the)<!11g,U;tge employed is 110t as clea r and direct as it might 
be, I think it is the fair ,intent and purpose .of the stahltc to exp~c t a police 
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officer Ifrom the provisions thereof. The common sense of the situation 
would seem to require such a construction, and I have no doubt that such 
wit S the legislative intent. 

December 6, 1916. 
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Yours truly, 
JAMES E, MARKHAM, 

Assistant Attorney General. 

CRIMINAL PROCEDURE-Costs taxed against defendant. 

Ottoear Sobotka, Esq. 
Dear Sir: I beg leave to advise you that no costs can be taxed or 

collected fr om a defendant in a criminal case except where a fine is 
imposed including the costs and the defendant pays the fine and costs. 

Clerk's fees, in a case such as you mention, arc collected by the clerk 
from th e county as other fees. ]f he is on a sa lary basis, 'then no costs 
will be collected in such a case as you mention. 

Sept ember 25, 1915. 
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Yours truly, 
JOHN C. NETHAWAY, 

Assistant Attorney General. 

CRIMINAL LAW-Dance hall-What is, 
P. S. Olsen, County Attorney. 

Dcar Sir : Section 868S G. S. 1913, defines a dance 'ha ll as follows: 
"A public dance hall, as t,he term is used in thi s act shall be taken to 

mean any room, place or space open to public patronage in which dancing, 
wherein the public may participate, is carr ied on and to which admission 
may be had by the public by payment eithe r directly o r indirectly of an 
admiss ion fec o r price for da ncing." 

In my judg ment, it is not necessary 1hat the room, place or space, 
etc., be used for dan cing exclusively in order that it s hall be a dance 
hall. 

Kovembcr 26, 1915. 
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Yours very truly, 
CLIFFORD L. HILTON, 

Assis tant Attorney General. 

CRIMINAL LAW-Indians-Jurisdiction of statl! in criminal matten. 

Graham M . Torrance, County Attorney. 
D ear Sir: You ask for our opinion on the hereinafter stated ques­

tion: 
"S hould the corner of this (Beltrami) County hold an inquest upon the 

Red Lake Indian Reservation, over the body of a tribal Indian, a member 
of the Chippewa Red Lake Tribe, who has been shot by another tribal 
Indian of the same tribe, on the reservation; both Indians being wards of 
the government and receiving annuities from the government?" 
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I am of the opinion that your question s'hould be answered in the nega­
tive. Section 994 Statutes of 1913 provides: 

':Corone rs shall hold inquests upon the dead bodies of such persons 
only as are supposed to have come to their death by violence and not 
when death is believed to have been and was evidently occasioned by 
casu2.:ty." 

The provisions of our statutes call ing for an inquest are auxiliary to the 
administration of the criminal laws of this state. 

"Tribal Indians, for acts committed within the limit s o f their reserva-
tion are not subject to the laws of the state." 

Bem-way-bin-ness vs. Eshelby, 87 Minnesota 113. 
State vs. Campbell, 53 Minnesota 354. 
U. S. vs. Kagama, 118 U. S. 375. 
U. S. vs. Thomas, 151 U. S. 585. 

Yours truly, 
e. LOUIS WEEKS. 

Assistant Attorney General. 
August 25, 1915. 
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CRIMINAL LAW-Lewdnes. defined. 

Frank G. Kiesler, Coullty Attorney. 
Dear Si r: You call attent ion to Section 8718-8726, G. S. 1913, and 

make particular reference to the word " lewdness" contained therein. You 
inquire in effect as to whether this word can be so construed as to cover 
the running df an unlicensed drinking place in which intoxicating liquors 
are sold, and where persons become intoxicated and indulge in brawling, 
fighting and the use of obscene language and where persons are at times 
assaulted, and the peace of the neighborhood disturbed. 

Ir. my opinion your inquiry is to be answered in the negative. The 
authorities that I have examined would seem to indicate that the word 
"lewdness," as used in the statute referred to, has reference only to UIl ­

lawful acts of a sexual character. 

February 14, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney Genera l. 

CRIMINAL LAW-Instituting prosecutions. 

Richard E. Goldner, Esq. 
Dear Sir: In this state the criminal laws are enforced by local offi­

cers and citizens are expected 'to begin prosecutions as a matter of good 
citizenship. These prosecutions may be begun before justices of the 
peace, court commissioners, municipal judges and district judges when in 
the county. You can also complain to the grand jury of your county, anti 
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if a ny' one- intenferes with your going befo re the gr~nd jUl:y ';'vith ~ev i.~e;lce 
you should submit the matte r to -the judge !i'tting and in charge of the 
court. 

Apr ;1 3, 1916. 
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Yours tru ly, :" 
LYNDON A. SMlTl1, 

Attorney Genera l. 

1..' . 

CRIMINAL LAW-Procedure-Pleading ordinance. 

], ], Hadler, Village At torney. 

,Dear Sir: The state cpnstitu.tio ll provides that all indictmc nts s hall 
conclude "against '-th e ) eace and , dignity of the State of ~1inncsota," 

J am not aw<ire of any statute imposing this requirement in tile case 
of ;\ c riminal complaint as di s tinguished from an indictment and my un, 
de rsta nding is that it is not usua l to use those words in a COm1) laint for 
t he vio lat ion of a Illunicipal ordinance. 

It is ordinarily suffi cie nt in a co mplaint for the viola t ion of a city or 
village ordinance to se l up th e fact s cOIlS·titul ing the vio lation and ' ~nding 
with the words "contrary to the provisions o f t he ordinance" (describin g 
it by number if it ha s one, or by its dale and titl e), It would do no" 
harm to Ifollow after the se words "and again st the peace and dignity of 
the S la le of l\-li nnesola." 

The constitutional rig ht to a trial by jury upo n accusation of a crim­
inal offense does not app ly to proceedi ngs fo r the punishment of offend-·

I 

ers against munic ipal ordinances. 
City o f Manka-to "s, Ar nold, 36 Minn. 62_ 

Your truly, 

Deccmber 13, 1916. 
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JAMES E. MARKHAM, 
Ass istant AttornfiY Gcneral. 

CRIMINAL LAW-Prisoners-Earnings-Payment to dependent relatives. 

S tate Board o f Cont rol, ap ito l. 

In my opinion, the Board q f Control lIIay ~\rf~l1y pay ,the "earnings" 
of a prisoner in the s ta le prison or state reformatory to, or for the use 
of, the wife and ch ildren of such prisoner, or his ' depeilde nt relative!, 
without his ' con sent -to the iilaking of sll ch payment, provided the fules 
and regulat ions 'o f t Ile 'boar"cl= 1-clating ,to.' site!, 'matter so pro'qi-de> ;SectioiP 
5459, R~ L. ]905, relates solely' to :t lic ' ca.-rilings of pris6ne'rs ~ in ~ the "t.e'for,ma - ) 
t o ry- a,~d' is s ll p~rsc'ded '",;<1 re)lailCd i)y Cha j)lei '304, ' Laws 1909. ~1 1'! 

Scctioh 1 of Chapt er 304, Laws 1909, provides: 
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" That ·the State Boanl of Control h'e a nd it is he reiJy authori zed a nd 
empowered to provide for the payme nt to the p ri soner s con fin ed in the 
state prison OF in ·the st·ate· r eforn1~tGry o f suph .. peeuni,a.ry~ ,earnii1gs, ,and 
for the rendering of such assistance as it may deem proper under s uch 
rules and regulation s as it Ill ay prescr ibe." 

Sec'tion j '2 of Chapter 304 provides: 

.( " AllY mo ney ari sing unde r sectio n 1 o f this act shall be a nd remain 
unde r th e control of th e s tate board of control to be lI sed for the benefi t 
of th e prisoner, hi s fam ily or depende nt relatives, under such regu lations 
,a5, 10 tim'e, manner and amOll\lt of disburse ment s. as the board may pre· 
sc ri be." 

11 is obv io ll s fro lll . t!l ese two s~ctio ll s th at the word " payment" as 
used in Sect io n I , is. to be cons trued as t houg;h it read "creditir.g," s in ce 
'jhe two sectio ns read toge ther cO Il'te mpla te that such earnings s hall re· 
main 't1l1der th e control of th e State Board of Control until actua lly paid 
out and Sect ion 2 pro \·ides, tha t the s ame may be disbursed tfor the be ne­
fl't- of the pri sone r, hi s family o r dep~nde l1t r elatives. 

The ,const ruction above sc t forth is furthe r fo rtifi ed by the language 
,found i l1 the last pa rt of Section 2 w hich provides fo r the forfeiture of 
the ea rnings c rcdit ed whe re the pri sone r is g uilt y of a brcach o f prison 
di sc ipline or escapes. ] n o lhe r word s, the ear nings crcdi·ted are n ot the 
absolute property of the prisone r ; .if t hey were, the legislature could 

'not ·thus prov ide for th eir summ ary confi s cat ion, 

Yours t ru\)" 

C. L OUIS WE EKS, 
Ass is,tant A ttorney Gene r<1!. 

],ray 17, 19 16. 
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DETECTIVE AGENCY-Branch must act under a separate license. 

H OIl . W . S. Hammond, Governor. 

Dear Sir: I have to say that 1 am o f the o pinion ,that each branch 
of a detec ti ve agency mu st act u nde r a separate licen se. J have he ld ill 
relat ion to the licensing of employment bureaus 3 S follows: 

"There shall be o ll e cc ntra l pr in cipa l place of busin ess at which the 
pr incipa l busi ness of the employment bureau shall be car ri ed a ll , and wher e 
its books shall be kept a nd ,th e in spection of its me thods o f co nd ucting 
busin ess made if necessa ry," 

The statutes a re similar enoug h so that 1 think the same principle of 
~aw. governs each in the matte r of license . 

, . ' . .: 

, ,,' 

!:. . ~', \.;' 
'November i2~· ' 1 9 I S. 

Yours tru ly, 

LYNDON iI. SMITH , 
Atto rn ey General. 
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DRAINAGE-Abandonment of enterprise after contract let. 

Charles E. Houston, County A ttorney. 
Dear Sir: It appea rs fr om your lette r that there is a drai nage pro· 

cceding pending before the county board o f you r county, for the con­
struction of a drainage ditch. This di tch was establi shed by order o f the 
county board and a contract was let for the necessa ry construction. •• * 

You then ask in substance if the county board with the consent of the 
contractor ,has the power to abandon this ditch proceeding a nd cancel the 
contract. 

The ge nera l rule is well declared by a learned text writer. 
"At any time before the rig'hts of third persons have vested, the council 

or other corporate body may. if co nsistent wit·h its charte r or rules of 
action, rescind votes and orders." 

Dillon on Municipal Corporat ions, 290. 
A very instructive case in point, is State ex re i Sull ivan vs. Ross, 118 

N. W. Repls. 85, a Nebraska case where the question was whether a board 
could abandon it s proceedings in the matter of laying out a ditch, and in 
that case the court says: 

" I n the presen t case, if the ditch had been opened and damages as­
sessed, the case would fall within the rule of the McNair case; however, 
where ri ghts of others are vested there can be no reconsideration, and this 
was the essence of the holding in that case." 

I would suggest that you examine this case, as it offers considerable 
information upon the Question involved ill your letter, and o ne which I 
think furnishes a complete solut ion of the matter. Following the reason­
ing of ,that case and in fact . in the absence of any statutory authority, I 
am of the opinion that when bonds a re issued, assessments levied, and a 
cont ract made for the construction o f a county dit ch, the power vested 
in the board has been o nce exercised, and is beyond recall, and the board 
would have no ri ght to ahandon the proceedings. 

Yours truly, 
JOHN C. NETHAWAY, 

Assistant Attorney GC1!eral. 

Decemher 22, 1915. 
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DRAINAGE-Appeal certiorari-Final order. 

\ V. H . Cherry, County Attorn ey. 
Dear Si r : It is my view of the statute that a party desiring to ques­

tion the validity of the proceedings leading up to the final orders estab­
li shing the ditch and assessing the damages, and benefits therefor must 
proceed by cer ti orar i, and that thi s is the exclusive remedy for errors 
and irregularities ill the proceedings. The court has held that no appeal 
lies from a judgment cstahlishing a county ditc·h. 
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Aspelin vs. Murray County, 115 Minn. 440. 
The procedure is for the protection of the rights of the property 

owner as indicated by the court in an earlier case, from which I quote, 
"An owner against whose lands a drainage assessme nt is levied under 

the statute referred to may; (1) appeal upon the statutory grounds and 
be heard as to the amount of benefits assessed against his land, or dam­
ages awarded to him; (2) by certiorari bring to the district court for re­
view any order in such proceedings from which no appea l is allowed and 
w'hich affects his substantial rigb.ts; (3) reserve for and urge upon the ap­
plication for judgment those defences allowed by Section 919, R. L. 1905." 

State vs. J chnson, 111 Minn. 255. 
1t is not contemplated that the proceednigs for the establishment of 

the ditch shall be subject to review by appea l, except as to the amount 
of benefits or damages 'to the particular tract involved, the single excep­
tion being that an appeal will lie frolll an order refusing to establish the 
ditch. 

State vs. Nelson, 116 Minn. 424. 
Webb vs. Lucas, 125 Minn. 403. 
It may be that in the case to which you refer, the right to question the 

irregularity of the proceedings leading up to the final order was not pressed 
upon the appeal or was decided in favor of your contention, but I take it 
that a reference to these authori ties wilt be useful to yOll in the further 
prosecution of the litigation. 

May 10, 1916. 

124 

Yours truly, 
JAMES E. MARKHAM, 

Assis1:ant A ttornry Genera.l. 

DRAINAGE-Assessment of road benefits against county main ditch and 
branches. 

Albert H. Enersen, County Attorney. 
Dear Sir: You ask-I. In case of the const ruction of a county ditch 

and resulting benefits to a state road, should the assessment therefor be 
entered against the township or against the coun'ty? 

By Section 5551, G. S. 1913, it is provided t-hat the benefits accruing 
to any public road or street may be assessed against the city, village or 
town which is by law "chargeable with the duty of keeping such road or 
street in repair." 

Prior to the leg'is lation of 1913, the duty of maintaining all public high­
ways was imposed upon the town through which the hig·hway was laid 
out and used. but the legislation of t-hat year imposed the duty of main­
taining state roads and rural highways upon the counties through which 
they are laid out and operating, thus relieving the township of 'this obliga­
tion. The town being relieved of the obligation to maintain the highway, 
it would seem to Ifollow that it is also relieved of the obtiga'tion to pay 
the assessment for the construction of a drainage ditch. the construction 
of which benefits a state highway. 
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It is provided by Secti on 5529, G. S. 1,913, that : 

"A ll lands benefited by a publjc ditch, drail\ o r waler course,. and all 
publ ic O f . corporate roads or ra ilroads,. so benefited in whole O( in pan, 
shall be a ssessed in proportio n to the benefits for the construction there­
of, whether sa id dit ches pass through said la nd s o r a long or ncar th e Hne 
o f such roads or railroads o r n 01." 

Thi s sectio n authori zes 3 n assessme nt against a public road benefited 
by the const ruction of a drainage ditch, and as the county is cha rged with 
the obliga tion of keeping the road in r epa ir, it would seem to follow that 
the p rope r course would be to levy the assessment in genera l against the 
connt y. and pay it out of th e road repair fund. 

2. 1 am not sure that 1 unde rs tand your second qucstio n. As I r ead 
your inquiry the situati on instanced is o ne where the mai"!l drainage ditch 
is carried on for some distance. btil is subsequently divided into two or 
more branches or ou tlets, presll mably for the r cason tha t the na tura l 
o utl e t into which the water would be dra ined would not take care o f the 
ent ire Quantity of wa te r if di scha rged t hroug h a single drainage out let. 
In thi s si tua tion, if my un derstan di ng of it is correc t, I think th e ente r­
prise should be cons idered as o ne sys tem ~tnd ·that the aggregate cos t of 
the entire improvement, including all oi the outlets, shou ld be assessed 
upon a ll o f the la nds benefited by the improvement in proportion to the 
benefits accruing to each particular tract. 

July 20, 1916. 
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Yours truly, 

J .~MES E. MARKHAM, 
Assis·tant Attorney General. 

,DRAINAGE-Road benefits assessed against county. 

S. A. Brown, Coun ty Audito r. 

Dear Si r : You stat e that the Quest io n has been ra ised in your county 
severa l times as to wh ether it is lega l to assess road benefi ts against the 
county for the ir count y or state r oads in connec tio n with th e const ruc­
tio n of county or judicia l dit e-hes. 

I ea ll your attention to Section 5528, C. S. 1913, where it is provided : 
W hen any ditch establi shed under thi s act drain s eit her in whole o r in 

part any public or corporate road or rai lroad or benefits any of sueh road 
so tha t the roadbed or trave led ·tra ck o f s ll ch road will be made better 
by the cons tructio n o f such ditch , and viewer s shall es tima te th e benefit 
ari sing therefrom to sueh roads." 

I think that thi s statute would be lega l to assess road benefits 
aga inst the county. 

Dece mber 22, 1915. 

Your s very truly, 

J O H N C. N ETH AWA Y, 

Ass is1 ant A tto rney General. 
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DRAINAGE-Assessment-Town ditch-How payable. 

A rthur Elli s, T own clerk. 

Dear Sir: Your inquiry is as to t hc time withi n wh ic h assessments 
fo r the construction of towns hip dit ches are required to be paid, and you 
Quote the suggesti on co nt ained in a lette r received by you fr om th e s tat e 
drainage c ng ineer to the effect. 

"That the law on th is po int seem s to leave the quest ion as to the 
length of time in which to pay ditch taxes on tow nship di tches to th e 
town board and the pe titio ner s. " 

The s ta tuto ry provisions re latillg to the construction of town ditches 
are no t very clea r, but I do 11 0 t find ,lily provi s ion a utho rizin g the dis· 
tribllti on of the assessments over a per iod ()If years. The s tatut e see m s 
to contemplate t ha t whe re the a mou nt o f damages and benefits is not 
a rrived at by ag reemcnt betwecn the parties whose la nd is affected and 
the town board , that the boa rd shall assess and apportion the damages, 
and tha t the town cle rk shall then m ake a s tatcmcnt, showing the to tal 
cos t o f the di tc h and thc amoun t o f es timated be nefi t to each public 
st reet or r oad, and t o each tract of la nd bcnefit cd by the imrprovemcnt. 
This s ta tclpent is r~ qllired to be recordcd in the office of thc r cg is tcr of 
dceds, and the 3niount cnfe red against each tract of land benefited be· 
com es a fi rs t lien thereon until paid, ta k ing precerie nce of m o rtgages o r 
other incum branccs on the la nd. I t is providcd that the amount c harged 
agains t each tract o f la nd sh all bea r int eres t fro m the time that the 
town clerk's statement is filed in th e office o f the Register of D eeds at 
6 per cen t pe r annum I1n t il paid . 

The sta tute a lso provides that a ny p roperty owner may pay hi s assess· 
ment to thc count y treasure r at a ll y tim e alfter the recording of thi s state· 
ment, and when such payment is made, including inte rest to the time 
of payment, the tOW I1 clerk is required to issue hi s cert ificate and th is 
ce rtifi cate may be r ccorded in the officc of thc regis ter o f deeds, and 
wh en so recorded the register is required to di sc harge the lie11 . The s tatute 
contains this provision : 

"O n o r before Novembcr 15 lI ex t fo llow ing such filin g, the town clerk 
sh-a ll no tify the a ud itor of each county ill which sa id s tatem ent is fded, of 
the time o f such filin g and o f the book page in the o ffi ce of sa id register 
of :deeds o f said cOll nty in which sa id sta temcn t is filed a nd of the certifi· 
cates of pa ym ent in fu ll t-hat he has issucd; and sa id a uditor s ha ll there· 
upon, fo rthwith , e llter upon the tax li s ts of said county, the amount of 
such"lie n then remaining unpa id aga in s t each r espect ive tract o f land sub· 
ject thercto , as a tax Up OIl sa id tract , which sha ll be subjec t to be col­
lected with lig ht pe na ltie s as are o ther taxcs fo r sa id yea r, unt il a ll is ' 
paid." 

This seems _to be th.e only provisio~l upon the s ubject. The meaning 
of the _wo rds, ."until . .a ll is. _paid:: at the end of this sect ion, is no t clear, 
but I · ~m· satisfied· .... t l;a t, · s·t""and'i,;g a lone, it docs not create thc inference 
that the payment may be div ided int o in sta llme nt s extending ovcr· a pe riod 
of years. I think the law contempla tes that a s the bencfit s res ulting to 
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each tract of land shall be payable as soon as the town clerk's statement 
is filed in the office of the register of deeds, and that if not paid before 
the 15th of the following November, it goes upon the tax roll for the 
succe eding year, and must then be paid in fu ll at the same t ime that the 
other taxes upo n the land a re payable. 

Yours truly, 
J AMES E. MARKHAM, 

Ass istant Attorney General. 
jl1l1c 17, 19 16. 
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DRAINAGE-Bridges over ditches. 

O. E. Anderson, Esq. 

Dear Si r : This department some time ago held that towns were com­
pelled to construct bridges across public ditches to intersect o n each side 
o f the bridge with the public highway. T·he expense of constructing such 
a bridge is an cleme nt of damages that must be taken into considerat ion 
by the ditch viewers w:hen awarding damages to the property along the 
ditch and if no damages are awarded for building a bridge, and the towns 
do not appeal Ifrom the award, they are bound by the same, and must 
build the bridge at their ow n expense. 

I would call your attention, however, to Chapter 252, General 
Laws 1915, wh ich provided that where a public drainage ditch has been or 
shall herea ft er be cons tructed w'holly or partly a long a boundary line be­
twee n towns and the excavated material has been deposited on said 
boundary line or within two rods o n either side t hereof, the cost o f the 
co ns truct ion and maintenance of a ll bridges heretofore or hereafter con­
s tructed across such ditch. along said boundary line shall be paid for and 
borne equally be tween t he town withi n which suc·h bridges a re cons tructed 
a nd situated and t he town adjoinin g said boundary line. 

Agai n, Chapter 100, General Laws, 1915, provides that whenever the 
State Drainage Commission shall have heretofore constructed or partly 
constructed a n outlet for a state di tch, unde r the provisions of Chapter 
138. Genera l Laws 191 1, a nd wh ich sta te ditch was constructed under the 
provisions o f Chapte r 221, General Laws, 1893, and which outlet has been 
constructed across the town road at a point othe r than where the channel 
o f the s tream or river crosses such town road, the county board is author­
ized. empowered and directed to construct a substantial bridge .across such 
o utlet dit ch on such town road. 

Yours truly. 
J OHN C. NET H AWAY, 

Assistant Attorney General. 

June 1. 1913. 
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DRAINAGE-Proceeds of Bonds not to be used for other purpose •. 

Franz Jevne, County Attorney . . 

97 

Dear Sir: The County Treasurer states that your county has issued 
and sold its bonds in specified amounts for the construction of several 
judicial ditches. In a case where the aggregate of warrants issued against 
a certain ditch exceeds the proceeds of the bonds for that ditch, he then 
asks if the moneys received from the ·payments of liens or installments 
thereof, or the moneys received from the state for interest on the liens 
against state lands, may be used to pay suClIb excess, or must that money 
be reserved as a fund to meet the bonds issued. 

You are advised that it has been the ·holdin g of this department that 
when bonds are issued to defray the expense of constructing a ditch, the 
proceeds of such bonds cannot be diverted to any other purpose, the in· 
stallments of assessments as they fall due, and the interests thereon can­
not be diverted from the use to w,hich ~h.ey should apply; that is, the pay­
ment of t,he bonds; any deficiency that might arise in the fund to pay for 
any ditch must be borne by the county from its revenue fund, or collected 
by a supplementary sta teme nt to be filed with the register of deeds. 
Money collected on one ditch cannot be used on another. The funds 
mllst be kept separate. 
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See opin ions, Attorney Gene ral, 1912-1913. 

December 13, 1915. 

Yours very truly, 
JOI-I N C. N ETI-IA WA Y, 

Assistant Attorney General. 

DRAINAGE-Sale bonds-No publication notice required. 

Charles J ohnson, County Attorney. 
lDear Sir: You ask-"Has the board of county commissioners the 

rig ht to enter into a contract witlh a loan company whereby they agree 
to se ll to said company all ditch bonds to be issued during a certain period 
of time, said loan compa ny to take such bonds at par at a fixed rate 
of interest st ipulated in the agreement; or 1U1lst t he board advertise for 
bids?" 

If you wilt refer to Sec tion 4 of Chap ter 300, Genera l Laws of 1915, 
you will find therein this provision: 

"Said county board shall have power to negotiate said bonds as they 
shall deem for the best interests of sa id county, but not for less than 
their par value." 

By reason of such statutory provision you are advised that the board 
need not advertise for bids. The balance df your inquiry should be an· 
swered ·in tlhe affirmative. 

December 30, 191 5. 

Yours truly, 
JOI-IN C. NETI-IAWA Y, 

Assistan t Alt6rney General. 
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DRAINAGE-Separate accounts for each improvement-Funds not to be 

transferred. 

Andrew E. F rit z, P ubli c Examin er. 

Dea r Si r : Th~ drainage law, before the a mendment of 1915, t o which 
yO ll d irect atte nt ion, p rovided that t he p roceeds fro m a ll dra inage bonds 
s hould be placed in a general di tc h fund , a nd t !-:a t in to thi s fund a ll 
moneys received fr om the pay ment of ditch liens s ho ul d be pa id and it 
see ms to have bee ll contempla ted that th is -fund should be a vail able fo r 
th e payme nt of dra inage bonds and otlher obligat io ns a ri si ng out of 
drainage opera t ions, without r efe re nce to the pa r t ic ula r di'tch system 
fro m w hich th e mO lley was rece ived, o r for w hic h it was expe nded. The 
amend ment of 1915, to w hi ch you direct a tt ent ion, read s : 

"The auditor s ha ll kee p a sepa rate account for each dra inage dit ch 
system, which account sha ll be c red ited w ith a ll moneys ari sing fr om 
vhe sa le of bond s, a ll mo neys received as interest or penalt ies or upon 
liens, cha rges, assessments and from a ll o the r sources on account of such 
drai nage syste m, and w hich account sha ll be debit ed wi th every item of 
e.'I( penditure made on account of s ti ch dra inage system." 

There is no express p rov ision to tlhe effect tha t the coullt y t reas ure r shall 
keep upo n his reco rds a separate account of t he funds rece ived, and d is­
bursed fo r each drai nage system or dist ric t in t he county, but 1 think 
th is is t he pla in implica tion (fro111 the pr ov is ion ill quest ion. The legisla­
tive int en tio n, a lt houg h no t cl ea rl y ex pressed, is reasonab ly manifes t f ro m 
the lang uage impl ied, a nd th e t rea sure r shoul d be required to es tab lish 
and keep a sepa rate account wit h each dra inage ditch sys tem, to corre­
spon d w ith th e di s tin ~t an d separat e accounts wh ich the auditor is r e­
q uired to establi sh and maintai n under th e amendme nt ill quest ion. 

Yours tru ly, 
J AMES E. MAR KHA M, 

Ass istant A t torney General. 
~ I ay 6, 1916. 
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DRAINAGE-New ditch passing over or through ditch previously con· 
structed. 

]. E. Kasncr, Coullty .\udit oL 

Dca r S ir: I have no do ubl that a separate and independe nt proceed­
ing ca n be lIlai ntai ned fo r the co nstruction of a l11a in ditc h a nd branches, 
alt ho ugh a portion tlhereof 111 <ly pass over o r t hrough a n old dit ch by 
which the old ditc h would be widened and deepened, but th ere mig ht sO l11 e 
com plicat ion a ri se in rega r d to t he assessment s aga inst prope rty bene­
fite d by the old di tch when origina lly co nstructed a nd it would not be 
fa ir to assess stich propert y fo r the co nstruct ion of a nother di tc h wh en 
in fact the ditch a long t he pr oper ly Iha d a lready bee n const ructed, and 
it only needed r C' pa ir in g, which 111 ip; hl he less expens ive than the origina l 
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cost of the dit ch. Tbcse ,H e llI a lt cr;i wh ich I th ink should be taken iuto 
consideration wil en the vic" .. ·crs appraise t he benefi ts and I canno t see 
why they may no t bc adjusted in a new and o rig imd j>roceeding. 

Yours truly, 

) 0 11 K C. K ETIIA W f\ V, 
A ssi s; lanl A ttorney GC' ll c ral. 

Oc tober 26, 1915. 
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DRAI'NAGE-Meandered lake-Action county board. 

George Frerd, E sq. 

D ear Sir: Y OII ask to be info rm cd as to Ifhe ri g ht of pro perty owners 
bo rdering UpOIl a m eandered lake to drain the sa llie into a river about 
o ne-half mile away, throug h th e land of one o f the ripa r ian o wners bor­
der ing on the lake. You indica te tha t the prope rt y owners themselves 
desire to construc t the dra in, t he ex pense the reof to be apport ion ed 
amo ng them by ag reement. 

1 have to advi se you that the plan yaH s uggest can no t be carri ed o ut. 

Secti on 8949, G. S. 1913, provides : 

"Every person who s ha ll dra in o r cause to be dra ined, o r shall ;:tt ­

tempt to drain in any mann er a ll )' lake , pond o r body o f water w1hich 
shall have bcc n meand crcd, and it s metes an d bounds es tab lished by the 
governm ent o f the Ull ited S tates in it s survey o f pl1 bl; c la nds, s; hall be 
gui lty of a g ross misdemean or." 

fly sectio n 5523, G. S. 1913, authorit y is co nfe rred upon th e cOlln ty 
board o f the seve ra l countie s o f the Slate to cause 10 be cO ll structed drain­
age d it ch es fo r the draining of weI" o r submerged land, and thereby may 
lower or drain th e chann el o f ally l a ~ e wh e th e r llavigable and wheth er 
meandered or not; provided Ihat-

"1\'0 meande red lake 9ha ll be drained tinder the autho rity df this act , 
except in case s ti ch lake is normally shall ow and grassy and of a mars hy 
character, o r in case s ti ch meander ed lake is no longer o f s uffi c ient depth 
;Ind volum e to be capab le of an y benefic ia l IHlblic li se oi substantia l char­
act er for fi shin g. boating or public wa te r supply." 

J take it that the lake I n which yO ll refe r is of such cha rac te r that 
Ihe counly board wo uld ha ve the righ t to p roceedi ngs in stitut ed fo r that 
purpose, to lhave it dra ined un der the provis ions above refe rred to . Y our 
county board on pe titio n o f the owners o f the land bo rdering on the lake 
would in a ll probability institute the necessary proceedings. The board 
would be obliged to do the work by co ntract and assess the cos t upon the 
land s benefited hy th e draina ge of the lake. 

Yours tru ly, 

JAMES E. MARKHAM, 
As;sis;l a llt Att nrncy Gr ll e ral. 
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133 
DRAINAGE-Petition-Describes improvement fully inc1udine: laterals. 

E. L. Thornton, ESQ. 
Dear Sir : I would say tha t in my o pll1l0n it is not necessary t o 

describe in the petition fo r the estab li shment o f a drainage ditch whether 
it is t o be a tile or an open ditch, but I do believe that it is necessary to 
describe t/he latera l or branch dit ches that arc to be constructed. 

Y ou will no tice by refe rring to tha t part o f section 5526, General 
S tatutes, 1913, found on page 1206, that t he eng in ee r is required to make a 
correc t survey of the line o f the ditch, drain, creek or wate r course "and 
o f the branches the reo£." . Throug hout that part of the section branch 
ditch es are spoken O!f and menti oned in connec ti on with the original 
ditches. Definin g th e dllties o f the engin ee r there is the provision that, 

"When he finds it necessary, to provide for running said ditch under­
ground, through dra in tiles, or other mat,crials, as he deems best, by 
specifying the size and kind of til e or other material to be used in such 
underground work and shall es timate th e cos t o f the same as a part of 
t-he t o tal cos t o f the work." 

It would seem to me that when a pctition is made for tlbc construc­
tion of a ditch thM the laW' then lcavcs it for the engineer to determine 
whether it should be an open or a tile ditch. ]f that be so, then you can 
very readily unders tand tha t it is no t necessary to mention in the petition 
which is des ired to be constructed. I am, however, clearly of the opinion 
that vh.e petition should describe all branch or lateral ditches that the 
petitioncrs wi sh ·to have constructed in connect ion with the main ditch. 

Yours truly, 
J O H N C. NETHAWAY, 
A ss istant At torney General. 

September 30, 191j. 
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DRAINAGE-Petitioners-Withdrawal •. 

J ames H. H all , County Att orney. 
Dear Sir: You are advised that unde r the cond itions s tated I hardly 

see how part o f the petitioners for a county ditch and laterals thereto 
can withdraw that part o f the petition which affects one of the laterals. 
The statute pertaining to ditches provides that under certain circumstances 
the principal and sureties on a drainage bond may by paying tihe costs 
which have been in curred, have the proceedin gs for the establishment of 
a ditch dismissed. I am of the opinion that this can be done in only the 
prescribed way, by petition, and· t'he proper time to consider such petition 
would be when the matter comes up for hearing upon the making of the 
final order establishing the ditch. Under the law, a ditch which is con­
structed by private parties cannot be connected with a ditch already con­
structed without proper proceedings and application to the county board, 
when an opportunity would be affo rded for establishing the price which 
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should be paid for affording that outlet. As I understand the law, it was 
never contemplated that after a ditch was constructed, that others could 
construct a ditch to empty into the main ditch wirhout paying their share 
of the benefits which they derived by reason of such outlet. 

Octoher 26, 191 6. 
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Yours truly, 
JOHN C. NETHAWAY, 

A ssistant Attorney General. 

DRAINAGE-Construction of laterals-Petition bond. 

A. Frederickson, County Attorney. 
Dear Sir: Where a petition is filed for the construction Q1f a lateral 

ditch, which is to empty into a ditch already constructed, that the pro­
ceedings should be the same as provided for 1he construction of the original 
ditch, and a bond must be furnished to the county, as provided by statute 
in the case of the construction of an original ditch. 

Yours truly, 
JOHN C. NETHAWAY, 

A ssistant Attorney General. 
October 8, 1915. 

136 

DRAINAGE-Petition by town board-Bond. 

Axel H. Olson, Esq. 

Dear Sir: The statute requires that before any ditch proceeding is in­
stituted a petition shall be filed with the county auditor, signed by one or 
more of the land owners whose lands will be affected or assessed for the 
expense of the construction, or by the supervisors of any township liable to 
be affected by or assessed fo r the proposed construction; and one or more 
of the petitioners is required to give a bond with good and sufficient sureties 
conditioned to pay the expenses in case the county board shall fail to 
establish the proposed ditch. 

This language would seem to authorize the supervisors of tlhe town­
ship in their official capacity, to petition fo r a county ditch, but I find no 
express provision authorizing the township to execute the necessary bond 
and it is at least doubtful whether it has that autohority. 

I think the safe course to pursuc, in case the town board is in favor 
of the construction of the proposed county ditcth, is to have a petition 
signed by at least one property owner whose lands would be affected by 
the procedure. The county board may v,ery well sign the petition also 
as indicating its wish that the ditch be constructed and its willingness that 
a part of the expense be assessed against the public roads within the 
township benefited by the improvcment; but I think that this is as far as 
1'he town board ought to go, and that the proceeding ought not to be 
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instituted upon the petitio n of the to wn board a lolle, and that the town 
board oug ht not to assume to give a bond for the payment of the expense 
of the proceeding in case the ditch is not ordered, inasmuch as there is 
no express provi sio n o f sta tute au thorizing the board to give such bond. 

Yo urs truly, 
JAMES E. MARKHAM, 
A ss ist <t nt Att orney General. 

May 6, 1916. 
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DRAINAGE-Petition-Insufficient bond-Petitioners not generally liable 
for expense. 

Burt I. W eld, E sq. 
Dcar Sir : The sta tute provides that at the time o f filin g such petition, 

o ne or mor c o f the petitioners shall g ive bonds with good and sufficient 
free hold security, payab le to the co unty or counties, as the case may be, 
to be approved, including th e amount an d sure ties, by the clerk of the dis · 
trict co urt o f the county where snch p roceedings a re in stituted, sa id bond to 
be conditioned to pay the expenses and cost s in case the court or the judge 
the reo f slhall fa il to es tabli sh proposed di tch, dra in or water course. The 
statute contain s no provis ion imposing upon the petitioners the general 
obligation to pay the cos t of the proceedings fo r the establishment of a 
judicia l dit ch, and I take it that, independent o f the statute , such obliga· 
tion does not exi st. 

I am o f the opinion therefore tha t the only claim tha t can be made 
aga inst the petitioners for reim bursement o n account of the expenses in­
curred in th e conduct of the proceedings where the court denies the peti­
tion for the es tablis hment o f a dit ch 111Ust be ba sed upo n the bond given 
by th e petitioners under the provision of statute above referred to, and as 
t'hat obligat ion in the instant case has been fully pa id and discharged, 
the petitioners have met the requirements of the law and fully discharged 
the ir obligation and are no t li able for the payment o f any further costs 
o r expenses in curred in tlhe proceeding. 

July 12, 1916. 
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Yours truly, 
JAMES E. MARKHAM, 
A ss istant Att orney General. 

DRAINAGE-Petitioners' bond-Expenses in excess of bond-Obligation 
of County. 

E . V. O'Brien, County Auditor. 
near Sir : You in substance state that parties petitioned for a judi­

cial dit ch and accompanied the petition by a one-thousand dollar bond. You 
then ask: 

"Ilf the expense exceeds the bond and Ihe ditch is not estahli shed, who 
pays fo r Ilhe dehts ahove the bond?" 



ATTOKNEY GENERAL 103 

Section 5525 provides, after setting forth the requirements of t he pe ti ~ 
tion, that one or m ore of the pet it ioners sh oul d give a bond with good and 
sufficient freehold suretie s payable to the county, to be approved, in~ 
cluding amount and sureties, by the audi to r, conditioned to pay a ll ex~ 
pen ses in case the county board or the court 5'hall fai l to establi sh the 
ditch. 

Section 5553 Gene ral S tatutes 191 3 has the same provision in regard 
to judicia l dit ches except t'hat the bond is to be approved, and the amount 
fixed by the clerk of the court in which the proceedings are' pending. 

In Mein er t vs. Bottcher, 60 Minn. 204, th e cour t, in speaking of th e 
bond in that case, whi ch is unlike the one in the instan t case, sa id : 

" If thi s was a mere bond in a penal sum, on a con dition to be void 
upon the doing of some collate ral act by the obl igor or by a third party, 
the penalty of th.e bon d would doubtless be the limit o f liab ili ty on th e in~ 

s trllment it se lf." 

Again in Nelson vs. Arm st rong, 93 Minn. 449, a n ac tion upon a bo nd 
given tQ secure lihe salfe keepi ng of deposits in a bank, the court in render· 
ing its opinio n says in orde ring an amendment of tlhe findings of the court 
be low which had g ive n plantiff judgment fo r $120 more than the penalty of 
the bond : 

"W hile the difference between the penalty a nd .Ullount fo r which 
judgment was ordered was technically within the errors ass igned, no 
discussion of thi s feat ure was made a t the argume nt or considered in the 
opinion, and , it bei ng our view that the appellant surety was o nly liab le 
to the ex tent o f the amount of the penalty in the bond and interest the re· 
on." 

I n view of these rulings which seems to decla re a universa l rule, th e 
liability on this bond is limited to th e penalty, and it would appear that in 
case the expense exceeds the penalty of the bond it is a loss whi ch must 
be borne by the county it se lf. 

You rs truly, 
JOHN C. NETHAWAY. 

December 30, 1915. 
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DRAINAGE-Petition for ditch repairs. 

C. A. Youngquist, County Attorney. 

Ass istant Atto rn ey General. 

Dear Sir : The statute in express terms does not require a petition 
for the repair, widening, deepening, o r extending of a drainage ditch, but 
I take it vhat orderly procedure for such improvement requires tha t the 
proceedings be initiated by a petition, and it would seem that the or ig inal 
pe tition and th e supplemental petition, to which you make reference, m ay 
be considered by the board as tlhe basis of it s order appoint ing an eng i· 
neer to pe rfor m the duty of reporting upo n the entire project and sub· 
milting the necessa ry plans and ~pec ifi ca ti ons therefor. 
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If this communica tion docs not clear up the s ituation which you 
have in hand, I hope you will feel frce to make such further inquiries as 
you deem necessary. 

Wit1h kind regards, 

July 25, 1916. 
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Yours very truly, 
JAMES E. MARKHAM, 
Assistant Attorney Gen eral. 

DRAINAGE-No petition required in repair proceedings. 

HOIl . Charles H . Warner. 
D car Sir: In answering your inq uiry, I think the better course to 

pursue is to r efer you to section 5552, General Sta tutes of 1913, and Sec­
tion 6, Chapter 300, General L aws of 1915. By examinin g those Jaws, you 
will find a c:; omplete a nd thorough course o f proceeding for the repair­
ing of di tohcs, and thi s law applies to state ditches as well as county and 
judicia l ditches. 

W e have held that if the county board 'has sufficient funds in the 
treasury to defray the expenses, and they do not des ire to make an assess­
mcnt, they may pay the cost out of the revenue fund, a s provided {or in the 
laws refcrred to; 110wevcr, if they expect to reimburse the revenue fund by 
an a ssessment upon the property, th en vicwers must be appointed to assess 
sti ch benefit s. It is no t nccessary that a petition should be presented to 
the board, th ey may act upon their own motion the same as repairing 
highways; no r is it necessary th at an eng in ccr bc a ppointed if the cost 
o f the improvement and other nccessary information can be obtained 
without th e servi ce of an eng ineer. 

September 24, 1915. 
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Yours truly, 
J O H N C. N ETHAWAY, 

Assistant Attorney Gencral. 

DRAINAGE-Procedure to establish county ditch. 

Charles Klein , Esq. 
Dear Sir : O rdinarily the procedure looking to the cs tabli S'hmel1t o f a 

county ditch is as follows: 
1. A petition signed by olle or morc of tlhe la nd owncrs whose land 

will be liable to be affected by the ditch is filed with the county auditor 
together wi1h a bond. 

2. Notice of filing of petition and of time and place of heari!lg is 
publi shed three weeks in some county newspaper. 

3. An en gineer is appoint ed who snrveys the line of the proposed 
ditcJ:. 
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4. Said engineer submi ts a deta iled report which is fil ed wit-h Ihe 
clerk of court o r auditor. 

5. Three viewers are appointed by board 10 assess the benefits or 
lIamage to each tract of land affected. 

6. Said viewers file witlh county auditor the ir findin gs and r eport. 
7. Audi tor calls special meeting county board and gives n ot ice thereo f 

to a ll interested parties. 
8. County board holds a hea ring, takes tes timony an d makes it s o r­

der in the premises. 
Sec tions 5525-5533 C. S. Minnesota 1913. 
In establis hing judicia l ditches the matte r is heard by the judg e of 

the di stri ct. 

Octobe r 12, 1916, 
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Yours truly, 

CLIFFO RD L , HILTON , 
Assistant Attorney General. 

DRAINAGE-Publication of order establishing. 

] . A. Lee. County Attorney. 

Dear Sir: You inquire whether tthe fina l o rde r es tablishing a county 
ditch in accordance with the provisio ns of Sectio n 5532, G. S. 1913, must 
be published at length as a part of !lhe proceedings o f the Board of County 
Commissioners. 

I do not find any provis ion in the drainage law requir ing the publica­
tion of the final order and I think the general provisio n for the publication 
of the minutes of the Board of County Commissio ners, as contained in 
Section 690, C. S. 1913, would be satisfied by the publication of a general 
statemen t with the report of t~le viewers so presented and so confirmed, 
perhaps adding the words, "by the adoption of the following re soluti on;" 
and then publishing tlhe resolution omitting the descriptions and othe r 
matter. 

September 18, 1916. 
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Yours truly. 
JAM'ES E, MARKHAM, 
Assistant Attorney Genera l. 

DRAINAGE-Repair of ditche ....... Duty of county board, 

Paul Ahles, County Attorney. 

Dear Sir: You state that a petition was presented to the commis­
sioners for the cleaning and r epairing of a county ditch which was con­
structed over twenty years ago; that as you understand the law the party 
or parties making the petition should file a bond, the same as if the peti­
tion were made for the construction of a ditch , that t!he viewers should 
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he ap poi nte d to as sess the be nefit s, and that an engineer be engaged to 
make spec ifi cat ions ,for the cleaning o ut of the di tch. YO li th e'n ask if 
yOll are correct in t his construction of the law. 

By reason of the peculiar language of Section 5552, Gdnerat Stat utes 
1913, you wi ll see that it is m ade l'he absolute duty of the county' board 
to keep th e ditch in repair and t his must be done, as we have held, whetnt:1 
a petition is presented or n ot. ]11 making sllch repairs, if th e cost is ex­
pec ted to be assessed aga inst the proper ty benefited, the n viewers m ust 
be appointed and observe the sam e proceedings as if it was the construc­
tion of a ditch and a n e ng inee r may be appointed if the boa rd deem it 
necessary. 

1 do not think that Chapter 300, C. L. 1915, ha s ame nded vhe law 
fO llnd in Section 5552 so as to abrogate the ruling he reto for e made by 
vh is department 3_nd the law foJ1owed in thi s case. 

May 25, 1915. 
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Yours trul y, 

JOHN C. NETH AWA Y, 
Assistant Attorney Gencral. 

DRAINAGE-Substitution of tile for open ditoh.-Assessment proceed­
ings. 

A. E. Kief, County Attorney. 

Dear Si r: In regar d to the proposed repairs o n the ditch referred 
to including the subs tituti on of ti le for open ditch , I have reached the 
following conclusions: 

1. \Nhi le there is no express prov ision upon t'he subject, I am of the 
opinion that the la nguage employed in th e amendatory act ( Chapter 300 
L. 1915) is broa d enough to include a ny kind of repair s , w ide ni ng, deep­
ening or ex tending which may be necessary to provide a ditch of suffic ien t 
capacity to furnish adequate drainage for t he land affected, and that thi l: 
llIay include, where necessary, the sl'bs ti tu tion of t il ing 'fo r ..In open ditch . 
This I take to be t he fair intendment o f the clos ing paragraph, which pro­
vides that the r epa irs may include, "such o ther c hanges o r a ltera t ion 
tlhe rein as w ill enhance it s usefulness for the purpose of drainage." 

2. The cost of vhe repa irs, deepening, widening and exte ndi ng "is to 
be paid from th e fllnds to the cr.edit of the ditch so improved, in case 
there are suffi cient fund s to th e credit ()If such ditch account . . 

3. I II case there a re no t suffic ient funds to the credit of tlhe drainage 
ditch to be improved, then thc expcnse o f such improvement is to be 
paid out o f the genera l r evenue fund of the eounty, and the reven ue fund 
is to be reimbursed by a n a ssessm e nt upon t he pro perty benefited. 

4. T 'he character of the assessment depends, to some extent a t least, 
upo n the conditions w hich b ring abou t the necess ity for the improvement. 
If it is an or dinary repair , o r o ne fo r the removal o f sediment, weeds , or 
other obst ruct io ns, I1hen the cos t df the im provement is to be assessed 
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upon the lands o ri g ina lly asscssed for bc nefits by rea son of the const ruc­
tion of the ditch and in the same proportion as the orig inal assessmen t 
for benefits, . 

5, When the improveme nt of a drainage dit ch is ren de red necessary 
in consequence of the subsequent constructio n o f ot'he r ditches connect­
ing . with or empty ing into the same, or inl o lakes dra ined thereby, whioh 
subsequent dit ches increase the volume of wa te r to be taken care o f by 
the original dit ch, o r which, by the deposi t of sedim ent th erein con tribute 
to the necess ity o f repair , widening, deepe ning, or ex ten ding the .same, 
a nd in all cases in w hich the improvement is rendered necessa ry because 
of the insufficiency or incapac ity of the o rig inal di tch to furni sh adequate 
drainage of the entire area of land affec ted and requiring drainage, then 
the cos t o f the improvement must be equitably apport ioned between the 
lands benefited by the o rig inal dit ch and those benefit ed by the dit ches 
subsequently constructed in proport io n to the benefits received by rhe 
lands origin 'llIy assessed and those drain ed by the la te ral s and other 
ditches, subsequently constructed , the same as if the o ri ginal ditch and I'he 
subsequent ones were originally one di tch system in proporti on to the 
benefit s of th ese respec ti n classes of land, and viewers mus t be appo int· 
cd an d the same course taken as in o r ig ina l proceedings. 

6. \"' hen the to tal cost of th e improvement is equal to or in excess 
o f 25 per ce nt o f the orig inal cost, th e necessary fund s may be obtained by 
the sa le of bonds as provided by sect ion 5542, G. S. 1913. and the assess· 
ment li en is to be collected in tlhe same manne r as those ari sing o ut of 
the o rig ina l co nstru ction . 

Applying these ru les we think you will 'have no diffi cult y in mak ing a 
proper and equitahle assessment. 

May 10, 1916. 
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Yours truly. 
JAMES E. M A RKHAM, 
Assistant Attorney Ge neral. 

EDUCATION-Apportionment money. 

C. G. Schultz, Supe rinten dent of Education. 
D ear Sir: The question involved is as to whether child ren who are in 

regular attendance at parochia l or private schoo ls and a re permitted to 
rece ive in s t ruct ion in th e public schools in manual trainin g only. can be 
counted by the schoo l di s t ric t for apportio nment. I t <tppears that the time 
co·nsumed in the manua l train ing ins tructio n referred to amounts to one 
hour and o ne-half or two hours in each of two days in every school w eek. 
Th e children in question do not rece ive a ny o th er or f urther inst ruction 
from the publi c schools and arc on ly enrolled in the puhlic schools for 
the o ne s tudy o f manual tra ining 

The const itutio n provides for the so·called apportio lllllent o f the 
schoo l fund s to th e vario ll s districts in proportio n "to the number of 
scholar s. " The legisla ture has seen fit to pro\'ide that apportionment 
shall on ly be pair! to a school di st r ic t for pupi ls wh o atten d at least fo r ty 
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days wi thin the school year, thereby definin g the word "scholar" and lim­
iting that word to pupils who do so attend for forty days wil'hin a school 
year. The legislature has defined a school month to mean four weeks and 
has provided that five days of a week-from Monday to Friday inclusive 
- shall be school days. I am of the opinion that apportio nment money 
cannot be allowed to the dis tri ct for the children referred to in the com­
munication of Superintendent He ss. I am not unfamiliar with the opinion 
of former Attorney General H a'hu , found on page 491 of the Attorney 
General' s Opinions fo r 1858-1884, in which he ho lds that-

"The enrollment of even ing schools conducted by the regular corps 
of teae,hers can be reported Ifo r apportionment the same as day pupils 
,for the reason that there is noth ing in th e law requiring tIl e apportion" 
me nt to be made to day scholars only." 

I think t'he situation covered by General Hahn's opinion can clearly 
be d istinguished from the one here being considered. 

Aug ust 5, 1915. 
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Yours truly, 
CLIFFORD L . HILTON, 

Assistant Attorney General. 

EDUCATION-Associated Rural Schools-Termination 1of relations. 

II. P . Baco ll, Secretary. 
Dear S ir : Relative to the termination of the relationship existing 

he t ween assoc iated rllral sch~ol s and the central school: 
The law is now changed and a two-thirds vote o f th e associated rural 

school distri ct. in ques ti on is sufficient to te rminate t he relationship, pro­
vided prior notice, etc. , has been g iven. 

You, as clerk o f l'he central school. are no t required to take any steps 
in t he matter. 

Jan uary 13, 1915. 
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Yours truly. 
CLIFFORD L. HILTON, 

Assistant Attorney Genera l. 

EDUCATION-Ballots at annual school meeting. 

Dewitt Adkins, Esq. 
Dcar Sir: You inquire as to whether there would be any objec ti on 

to your board of education providing for the Australian Ballot Sys tem 
ut t·he coming annual election in your school district. Your inquiry is 
answered in the negative. 

The Australian Ballot System, as adopted for general elections. does 
not apply to school district elections; but there would be no objection 
to using this system in the elect ion of school dis trict officers in your 
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distric t. There should be, of course, upon the ballot a blank space, so that 
the voter could write in a name and vote for some one other than the per~ 
sons whose names appear upon the ballot. I may, however, say to you that 
it would probably be competent ,for any voter in the school di.5trict to 
prepare a ballot of his own in the ordinary form and cast the ~ame, and 
be entitled to have it counted. The preparation of a ballot for use at a 
school election is not a part of the duties of the school board, and I do 
110t think it would be competent for the school board to spend school dis­
trict money for t·his purpose, nor to require any fce from a person who 
desires to fi le for one of the offices to be filled. 

My answer to your inquiry has reference particularly to .1 ballot pre­
pared in the Austra lian form, upon which wi ll appear names of persons 
fOI: various offices (together with a blank space for each office) and upon 
which ballot will be placed squares where in a cross mark can be placed 
and also directions to the voter as to ,how to indicate his choice. 

May 3, 1915. 

Yours truly. 
CLIFFORD L. HILTON, 

Ass istant Attorney GeneraL 

See Chapter 384, Sess. Laws 191 7. 
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EDUCATION-Ballot voting on separate propositions. 

Andrew Lindgren, Clerk, School Board. 
Dear Sir: I ·have to say that the uniform ruling of this office, founded 

on my judgment of the meaning of Chapter 122, General Laws 1907, has 
been that where different structures are to be built or remodeled, the 
vote must be a separat.e one on each of the propositions. The law says: 
"Each proposition contai ned in such resolu tion or petition shalt be stated 
separately on the notice and on the ballot, and shall be voted on separ­
ate ly." 

T'he form of notice of elec tion and the form of the bond ballot is such 
as to indicate that the construction of any single building is a sing le 
proposit ion, independent 0'£ any other. 

March IS, 1916. 
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Yours truly, 
LYNDON A. SM ITH, 

Attorney . General. 

EDUCATION-Consolidation of districts-Meeting to vote on. 

Harry L. Moody, Esq. 
Dear Sir : You state that two districts, are con sidering l'he matter 

or consolidat ion ; the law requires that there mus t be twenty-five voters 
present to sc lec t officers to preside at the meeting where the consolida­
'ion qucstion is to be voted upon, and in this you arc corrCct. 
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am of the o pinion that t he. te rms of thi s law ~Irc mandatory. a nd 
that twenty-five vo te rs should be present in order to properly organize 
theY meeting, and se lec t elec tion ·officers. The icgislat u tc could no t hav'c 
us~d lang uage ally plaine r t han was used to indicate that it was rhe in­
tention to have ",'cnty-fivc voters present at th e o rganization of the meet­
iug. As far a s I am atjy iscd, 11 0 CO lirt has passed lIp o n th e specific Ques­
tion. 

J alluary 26, 1915. 
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Yo urs tru ly, 

C LIFFORD L. J [ILTOI(, 

,\ 5s i5tal11 A tt o rll cy General. 

EDUCATION-Consolidation of districts-Notices for voting on . 

.J ell nie j 101m, County S UI>c ri nicndc lit of Schools. 

Dear 1\hdam : Y Oli a sk whethe r the law wi ll have bee I! 5ufticicn d y 
cOlll p lie d with if a no t ice ca lling fo r a vote upo n the co nso lidation ques­
t io n is s imply pos te d in o ne place ins tead of be in g pos t cd in three places. 

T he law relative to the g iv ing of notice fo r a vOte upon the questio n 
o f CO liS 1idatio ll of school di s trict s prov ides t'hal -

"TIlc COlillt y S upe rint cnd ent s hall within te ll days cali se tCIi days' 
post c d not icc to be g in:' n ill each di s tri c t a ffected. * * *." 

Parag raph 14 o f Sec t io n 9412. Ge ne ra l S ta tutes 19 13, provid es that­

" The te rm ' pos ted no ti ce' whe ll s imil a rl y I1 scd s ha ll mean t he posti ll g 
at th e begi nning o f t he presc ri bed pe riod of no ti ce, a copy o f the not ice o r 
doculllent ref erred to. in a mann cr like ly to a ttr ac t att en tion , in each of 
three o f "th e m os t' pu b li c places in th e tOWIl, c it y, di s tri c t o r county to w hich 
th e subj ect-matter of the n ot ice relatcs, or in wh ich the th ing o f which 
no tice is g iven is to occur or be pe rform ed." 

YOtl arc advised tha t in my o pin io n the pos t ing o f the no tice in but 
o ne place , where t he law requ ires the pos ting in three places would not 
he su flic icnl. H o wever . ior a t the e lec ti o n -he ld the re was cas t in fav o r 
of the pro pos itio n o f co nsolida ti o n such a ,·o te that the re sult wo u ld 
not have hee n chang('d if every vote r in the di s tri c t in ques ti o n who did 
no t v Ie at the e lec tion had voted aga inst t he p ro pos itio n, and it wo uld 
therefore appea r that the re sult wo uld no t have bee n c han ged if proper 
notice had bee n g iven , I am of t h·c o pinio n t h ~H the election wo u ld no t be 
invalidate d. 

May 4, 191'.i. 

Y o urs truly . 

CLIFFORD L. HILTON, 
Ass is tant A ttorney Genera l. 
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EDUCATION-Consolidation of districts.-Successive elections. 

J ohn H. Mark, County Attorney. 
Dear Sir: You state that school di s trict No.8 of your county voted 

0 11 April 24 on the propositio n to co nsolidate w it h D istrict No. 5 
and t,hat t·he proposition to consol idat e was los t. 

You inquire whether a lIew election call be had to vote upo n the same 
proposition, or whether th e elect ion a lready held is determi native o f the 
question for a ll t ime. In l11y opiniqn, th~ (Ili es t ion, provided the proper 
preliminaries arc ca rried Olll, ca n J¥! voted upon again, irrespective 0,£ the 
res lllt of the fir st election. L j . 

Mny 21, 1915. 
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Yours truly, 
CLIFFORD L. H IL-TON, 

Ass ista nt A ttorn ey Ge ne ral. 

EDUCATION-Consolidation-Petition fo r election on-Effect of with­
drawal of signers. 

N . . A. Thorsoll, Esq., Super int enden t of Schools. 
Dear Sir: It appears that a petitio n signed by the reqll lsite Ullln her 

o i I esident free ho lder vo ters o f di st ricts 6, 16 a nd 238, asking [oJ an e1ec­
lion 0 11 tilr consolida t ion ques tion unde r Chapte r 207, G. L. 1911 , \\':lS 

received by yOll on April 7. YO ll received 0 11 Apr il 13, six days after re­
ceiv in g the petit ion in <Itl es tion, a remon s trance s ig ned by six of' th e 
freeholde rs out of the tweln ,,·ho ori${inally s igned the petition from Di s-
Irict No. o. 

YOll inqui re as to \vhat effeet t he remonstra nce wo ul d -have if received 
alfter no ti ces had been published for a consolidation elec tion, a nd as to 
what effec t it would ha\·e if it we re rece iyed before the noti ces of elec tion 
had been posted. 

1t docs not appear from your cOllllllu nica tion whether the six re­
maini ng names on the pet it io ll, not attempted to be withd rawn by the re­
mons trance, const itut es 25 pe r cent of the resident freeholder voters of the 
district. 

As a gener:., 1 proposition, a sig ne r of a petition may withdraw ;h:5 
nallle fr(llll such pe tit ion and such withdrawal operates to take hi s na111 ~ 

from th e petition, provided withd rawal is made in time. If the withdrawal 
is made prior to the time that act ion is taken, the nam es are not to be 
considered as on the petitio n. If, however, the attempted withdrawal 
is made afte r act io n is taken on the petition, as by Ifor ins tance puhlish­
ing or pos tin g a notice, th en it is too late fo r s lt e·h withdrawal to be 
cffec tivr. 

:\pri I 211, 1915. 

Yours truly, 
CLIFFORD L. HILTO N, 

Assistant l\ ttorney Ge neral. 
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EDUCATION-Consolidated district-Disintegrating same. 

C. Rosenmeicr, County At torney. 

Dcar Sir: Voters of a consolida ted common school district have 
not t he righ t by vote to disorganize a consolidated distri ct, and return the 
districts included t'hcrein back in to their component part s. Upon proper 
procedure new dis tricts can be formed out of a consolidated district or 
lands detached t herefrom the same 35 is the case wit,h ordinary school 
districts. 

You call attelltion to the following provision of Paragraph 5, Section 
2673, G. S. 1913, refer ring to a pet ition for the format ion of a school dis­
trict: 

" Such petttJon shall be acknowledged by the pctJtloncrs and sub­
mitted to the county superintendent, and if he shall approve ()If the same 
he shall endorse such approval in writing upon said petition, stating "his 
reasons therefor; and if he shall disapprove of the same he shall endorse 
the reon in writing his reasons for such disapproval." 

You inquire in effect as to whet'her the action above referred to of 
the county superin tendent of schools is a condition precedent of any ac­
tion being take n by the county board. 

J n my opinion such a petition should be presented to t'he county su­
perintendent and he should within a reasonable time after such presenta­
tion, endorse thereon his approval or disapprova l, with his reasons there­
for. He can be compelled to do so by mandamus. I do not, however, 
think that it was t,he intention of the legis lature to permit the county su­
perintendent, by failure to do his duty in th e premises, to hold up and 
prevent action by the county board on the petition. The county board 
is not boun d to ·fo llow the recommendation of the county superintendent. 
If he should approve of the pe tition the board may, nevertheless reject 
it; if he disapproves of the petition, the county board may, nevertheless 
es tablish the new district. It wi ll be noted that if t·h is action by the 
county superintendent is a condition precedent to ac tion by the county 
board, th en the county superintenden t, if opposed to the fo rmat ion O'f the 
new district, could effectually prevent it s formation by refusing to act, 
whi le on the other hand, if he did act and disapprove the petition, the 
coun ty board could notwiths tanding such action of his es tab lish the dis­
trict. J n my opinion it was never the in tention of the legis lature to place 
t·his power in the hands of the county superintendent, and that the action 
of the county superintendent provided for in the section quoted was pri­
marily for ,t,he purpose of aiding and assisting the county board in de­
termining the pe tition upon its merits. 

December 20, 1916. 

Yours truly, 
CLIFFORD L. HILTON, 

Assista nt Attorney Gene ral. 
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154 
EDUCATION-Consolidation of districts-Sale of school house. 

E . A. Mostue, County Superintendent. 
Dear Sir: You state tohat there is a proposition all foot for the con­

solidation of three school districts in your county; each of the school dis­
tricts have school houses of considerable va lue and two of the school dis­
tricts have bonded indebtedness. You call attention to the fact that the 
consolidation, if effec ted, wi ll pass over to the newly consolidated dis­
trict, as an asset, the school houses in question, each dist rict retaining, 
however, its own bonded indebtedness. 

You inquire whether th e re spec tive districts could legally se ll the 
school ,houses and usc the money toward the payment of the bonds. 
think that if the action so auth orizing was taken at a properly called school 
meeting, it would be competent for the school board to se ll the school 
hOllses, and I do not sec any objection to suob sale being made, the 
sale, however, to be conditioned, and the title to the proper ty to pass only 
ill case the consolidation cMries and becomes effective. 

February 8, 1915, 
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Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Attorney General. 

EDUCATION-Expense graduation exercises. 

C. G. Schulz, Superintendent of Education. 
Dear Sir: YOll state-"The re seems to be some ques tion, as t o the 

legality of the county commissioners' ai lowing bills for certain expenses 
connected with county common school g radaution exe rcises, such as arc 
heJ'd every year in most of the Minne sota counties. The question has now 
been raised by a county superintendent, and you would appreciate a rul­
ing from thi s department on the question." 

In other words. the substance of your inquiry is whether the county 
commissioners can allow the bills which you mention. 

I am unable to find any statutory aut·hority conferred upon the board 
of county commissioners to pay expen ses incurred in holding county com­
mon school g raduation exe rcises, and guided by ,th e universal rule adopted 
by the courts, that in the absence of any authority conferred upon it, the 
county can only disburse the public moneys for such purposes as are 
mentioned in the statute, those that arc not mentioned arc not to be 
included by implication, no matter 'how meritorious the claim may be, nor 
the benefits which may be derived by the expenditure of 1'hat money. 

1 therefore beg leave to advise you that the county commissioners 
have no authority to allow bills for expenses incurred in connection with 
the county common school graduation exe rcises. 

August 28, 1915, 

Yours truly, 
J OHN C. NETHAWAY, 

Assistant Attorney General. 
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156 
EDUCATION-High school-Pupil attending school in district other 

than his own, 

H . I. Harte r, County Superintendent of Schools. 
Dcar Sir: 1 a m of (,he opinion that a stude nt residing in a di stri ct 

lha-t maintains a hig h sc hool is 11 0t en titl ed to lf r ce admission in a high 
school of another district furni shin g th e same courses of in struction as 
arc furni shed in th e high school o f the district in w hicoh the student is a 
resident. ] f t·he hig h school o f the dist ri ct o f the s tudent' s ,t:.,e,s,i dcnce docs 
not furnish inst ruc tion in th e industri a l st udi es, then such stue.icnt may be 
admitted to a high sC'llool o f another district that docs furnis h such in­
struction, for the purpose of rece iving th e same, and the ratc of tuition 
to be charged sha ll be such as is fixed 'by th e State Board of Education, but 
not to exceed ~.50 per month, for not more t,han nine mo nths in any 
school year. 

The rat e of tuition that is to be charged a hig h school s tudent who 
attends a hig h school in a district o ther than his own, and in which school 
of his attendance l'he courses of instruction arc the same as in hi s o wn, 
by permission of I'he school board of s ti ch school, m~'\ y be fixed by the 
board havin g charge of S11 Ch school. 

October I, 19 15, 

157 

Yours t ruly, 

CLIFF'ORD L. HILTON, 
Assistant Attorney Gene ral. 

EDUCATION-Schools-Indians entitled to attend. 

C. L. Freer, Clerk, Sch ool Distri ct No. 17. 
Dear Sir, You ask-"Have Indian children whose parent s have taken 

a llotments the sa llle right to attend the publi c school as white childten?" 
Your <Iues tion is ra ther indefini te, but T might say that the court s 

have held: 
"Every Indian born within the territor ia l limit s o f the Un it ed States 

to whom all otment s sha ll have been made under the provisions o f the 
Dawes act of congress, or under a ny law or treaty, and every ]l1dia n born 
within the ter ritorial limit s of 1he U nited States who has voluntari ly taken 
tip within said limits hi s residence, separate from any tribe o f I ndians t here­
in and has adopt ed the habits of civili zat ion, is by said act declared to be a 
c itizen of thc U nited Slates, a nd is enti tled to a ll th e rights, p riv ileges 
and emoluments of such citizens." 

This is the language found in the decision olf a North Dakota case: 
State vs. Desnoyc r, 72 N. \V . 1014, cited as authority by our own suprem e 
court in the Hankec vs. Bowman, 82 Minn, 332. 

I am therefo re of the opinion that if the se children are not wards 
of the United Sta.tes th ey would be entitled to all the scohool privileges 
cQually with whit e children. bllt if they are , upon the other hal1d , subject 
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to the control of the federal governmen t, they would be wa rd s of t·hat 
government, and not entitled to school privileges, so you can see that 
the answer to your inquiry depends upon the true facts connected with 
t'he ch ildren . 

A ugust 23, 19 15. 
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Yours truly, 

JOHN C. N ETHAWAY, 
Assistant Atto rney General. 

EDUCATION-Contract-Cash in lieu of certified check .. 

\ V. A. Robertson, Esq. 

Dear Sir: It appears from your com munication that the school board 
have asked fo r a certified check df 5 pe r ccnt of the amount of the bid 
to accompany eae-h bid. O ne party, instead of se nding a certified check 
se nt cash to cove r the required amount. I-1 is bid was conside re d as the 
lowest and was acepted. You in effect inquire whether a contract awarded 
under thc fa cts stated would be lawful. I am of t-he opin ion that it 
would. 

Oc tober 9, 19 15. 
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Yours truly, 

CLIFFO RD L. H ILTON, 
Ass is tan t At torney Gene ral. 

EDUCATION-Pupih,-Power to exclude under facts stated. 

D. C. Rockwood, Esq. 

Dear S ir: You s ta te t'ha t three fami lies in your community se nd their 
chi ldren to schoo l in sti ch a filthy condition that they cause the whol e 
room in wh ich they a re sea ted to smell. I infer fro111 your s tate me nt tha t 
the condition in which these childre n come to school is s llc h that it se­
rio ll s ly interferes with the proper cond uct of th e school, and the comfort 
of the other children in the room. You ask w hethe r t·hese children call 
be excluded Ifrom attending school, and whe the r suc h exclusion w ould 
re li eve th e pa r en ts from liab ilit y unde r the compulsory educa tio n act. 

Y our firs t inq ui ry is a nswered in the a ffirm ative a nd the latter in the 
.-negative. The compulsory educat ion act has been construed to mea n 

t hat parents are required to send their ch ildren o f the prescr ibed age, to 
school in a proper and fit condition to associate wit h other chi ldre n. 

October 26, 19 16. 

Your s truly, 

CLl FFORD L. HI LT ON, 
Ass is ta nt A tto rn ey General. 
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160 
EDUCATION-School board-Authority to purchase aite subject to mort· 

gage. 

W . H . A. Koeh ler, Esq. 
Dcar Sir: It appears that there is now ow ned by the consolidated 

school district a schoolhouse site of about one and two-.thirds acreSj that 
the present board desires to buy about four acres adjoi ning such site and 
build a large new bui lding t·hereon, ncar t'he old building, and heat both 
buildings from the same heating plant, 

You state that the proposed tract wi ll cos t $3,750 and that there is in 
the treasury $2,000 voted as a general fund. YOll ask whether the board 
may buy the tract, subj ect to a mortgage, .H1d pay the balance ou t of 
money on hand. 

The school board canJlol buy the site subject to the mortgage. but 
llluSt, when it acquires t'he site, be prepared to secure the same free from 
all incumbrances. The school board cannot incur an indebtedness in ex­
cess of moneys on hand ava ilable to pay for the same, or in anticipation 
'of the collection of a tax levy already made. 

December 17, 1915. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

EDUCATION-School board-Authority to sell and purchase Bite without 
vote. 

Frank Durmelie, Esq. 
Dear Sir: You inquire in effect as to whether a school board of a 

school district can se ll th e va ri ous sc hool house s ites of the district. and 
wit·h t'he proceeds purchase grounds suitable for a new school building, 
without an elect ion called for the purpose of voting upon the question of 
such sate. 

In my opinion, your inquiry is to be answe red in the negative. 

April, 18, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

EDUCATION-School board-Authority to prevent pupils from carry­
ing offensive drugs on their persons. 

e. A. Patchin, Esq. 
Dear Sir: You ask whether a school board has authority to prevent 

a pupil of such school from wearing a sack of asafetida, suspended by a 
eord about the neek of the C'hild in qHestion, sHoh asafetida being of­
fe nsive. 
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In my opinion the board 'has such authority. The school board is 
given by statute the general care and control of the public schools. and 
has power to adopt reasonable rules and regulations for the management 
of such schools. The school board has aut-hority under t'be compulsory 
education act, to require children between the ages of eight and sixteen 
years to attend school, such children to be in a reasonable clean and in­
offensive condition. If a parent sends his child to school in a11 offensive 
condition so as to detract from the effi ciency of the school, and such 
child is sent ,home for that reaSOll , it does not relieve the parent from 
prosecution for failure to com ply with the compulsory education act. 

April 20, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

EDUCATION-School board cannot purohase land from a member there­
of. 

v. E. Anderson, Secretary, Board 0'£ Ed ucation. 
D ear Sir: The inquiry submitted by you some time ago had reference 

to the purchase of additional property adjacen t to the present site, and 
you were advised as t o the law in that regard, and were told that the 
school board could, without a vote of the people, acquire additional land 
adjacent to or ncar the present site, so 1>hat rhe school house site, (with 
such additional grant) would not exceed one block, provided there were 
funds on hand available for the purpose. 

It now appears from your comm unica tion that pursuant to such ill­
instructions the board made arrangement s for the purchase of a tract of 
land lying immediately south df and adjoining the one-half block W'hich, 
your school district uses as its school house site at present. 

You state further that a member of your board of education owns the 
additional land proposed to be acquired, and you ask whether it would be 
legal for the board of ed ucation to purchase this land from one of its 
members such member not part ic ipating in ac tion of the board, and the 
price to be paid for suC-It. land being concededly mu C'h less than the value 
of the property. 

In my opinion, your inquiry must be a nswered in the negative. The 
law express ly prohibit s a member of a board from be ing interested direct ly 
o r indirectly in any contract made by the board. 

If the member in ques tion, the owne r df the land, resigns from the 
board and thus ceases to be a member thereof, there would be no objection 
~o the board, as then constituted, purchasin g the land in ques tion from the 
owner. You sugges t that the owne r of the land might convey it to the 
third perSOll, and then the third person convey it to the board. I do not 
think this would be permissible. It would in fact be accomplishing in­
directly what the law prohibitA heing done directly. 

Yours truly. 
CLIFFORD L. HILTO N, 

May 12, 1915. Assistant Atto rn ey General. 
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164 
EDUCATION-School Board-Christmas tree. 

Thomas S. Silliman, Attorney. 
Dear Sir : Y ou inqu ire 'w hether it wo uld be law ful fo r y our school 

d istric t to ex te nd di s tri c t 'fun ds towa rds the expell se o f a Illunicipal Christ­
ma~ ' tree to be erec ted in th e school ya rd for the benefit o f the s cho~t 
childre n, a nd also fo r the bene fit o f th.c publi c at large. 

In Ill y o pinio n your inquiry is to he answe red ill ,t he negative. I can 
find no provis io n df law tha t would au t ho ri ze 'the ex penditure o f school 
mon ey for I'ha l purpose. 

Decem ber 21, 1916. 

YO UT S truly, 
CLIFFO RD L. HILTON, 

Ass is tant Att orney General. 
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EDUCATION-School Board-Compelling study of foreign language. 

Conrad :M. Mo ls tad, E sq. 
Dear Sir : YO li inquire w he th e r a school board would have the au· 

thori ty to excuse pupils frolll tak ing inst ructio n in a foreig n lang uage. 
Your inquiry is answered in thc affi rma tivc. 
Y ou also ask whcthc r thc school board can compd a11 of th e pupils 

in a school to takc such fo reign lang uage. 
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Thi s inq ui ry in rt ll swc red in the nega tive. 

Octobe r 30, 1915. 

Yours truly, 
CLIFFO RD L. I-IILTON , 

Ass is tant A tt orney Ge neral. 

EDUCATION-School Baaed-Employing Visiting Nurse. 

R M. Cosgrove. Supe rintendcnt Public Schools. 
Dear Sir: Y ('I tt s ta te t-hat yOll em ploy a school nurse in your city who 

devotes he r time to work in th e pa roc hia l schools a s wcll as the public 
schools. 'I' ha t he r com pcnsa tio n has heretofore bcen ra ise ll by subscrip­
tio ns and enterta in ments. You ask w hethcr it will bc poss ible ror the 
loca l school board to pay the sa la ry of th c nu rse if 9he works in' the 
pa rochial schools as we lt as the public schools. 

Your inquir y is an swered in the nega tive prov ided her entire compcn· 
sa tio n is paid fr olll pub lic school mo ney. bccause ther e is a constitut ional 
pro hibi t ion ngain sl the ex penditure o f money in tha t way. r cannot, how· 
('ve r, see illl y objec ti on to a school nurse bc in g empl oyed by the public 
schools Ifo r pa rt lime. J think rhe school autho riti es mig ht h ire a v isitin ,g 
I1l1T se, and pay her a reasona hle compensation. fo r ins ta nce, 'ha lf o f her 
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lime, the olher portion of her time being devot ed to · other than public 
school work, 'and to be compensated for by the parochial schools or pri­
vate parties. You will understand, or course, that by the adoption or this 
means there must not be, direct ly or indirect ly, a ny public money paid for 
se rvices that she may render to any onc othe r th an the public. 

May 2, 1916. 
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Yours tr ul y, 

CLI FFORD L. HILTON, 
Assistant Attorncy Genera l. 

EDUCATION-School Board-Filling Vacancies. 

H. B. P lummer, District Clerk. 

Dear Si r : Your attention is called to Sections 2742 and 2744, Genera l 
Statutes 1913. 

When a vacancy exists a school board can fi ll the vacancy. and the 
pcrson appointed will hold hi s office until the nex t annual school meeting. 
at which time a person should be elected to fill out t·he ba lance of the un­
expired term of the person whose re signation or failure to qualify created 
the vacancy. The appointment so made by the board, and the election 
at the annual schoo l meeting, both taken together wi ll cove r the period 
of time for w hi ch the man who res ig ncd o r fai led to qualify wa s o riginally 
elected. 

August 2, 1915. 
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Yours tru ly. 

CLIFFORD L. HILTON, 
Assistant Atto rn ey General. 

EDUCATION-School Board-Vacancy-Term o r appointee. 

Dewitt Adkins, Superintendent of Sc hools. 

Dear Sir : You submit the fol lowing inquiry : 

"J n filling a vacancy made by a res igna tion On the board of educatio n 
in an independent di st ri ct, docs thc appointmcnt hold good until the an­
nual election, or ulltil the unexpired term of the resigned member?" 

The appointment holds good ulltil the next e lection a t which time 
a new member should be elected who will ho ld for the un expired term 
for which he was appointed, provided tha1 such unexpired te rm does not 
terminate at Sti ch annua l elec tion. 

March 23, 1915. 

Your s truly, 

CLIFFORD L: HILTON, 
Ass istant Attorney General. 
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169 
EDUCATION-Filling of vacancy in school board. 

C. G. Schulz, Superintendent of Education. 

Dear Sir: An appoin tment to fill a vacancy in a school board or board 
of education, is ulltil the next annual school meeting, at which time there 
should be elec ted an a fli cc r to fi ll the balance of ,the unexpired term of the 
officer whose res ig na tion created the vacancy. The appointment so made, 
together with the election so he ld at such ann ual mee t ing wi ll make up 
t"he unexpired term. 

In case an appointment is not made by the board, but instead a special 
school meeting is ca lled for t he purpose of filling vacancy. then under 
the provisions of Sec tion 52, compiled school laws 1913. the officer elected 
at snch special meet ing wi ll hold office for the unexpired term. 

A ug llSl 11, 1915. 
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Yours truly. 

CLIFFORD L. H I LTON, 
Assistant Attorney General. 

EDUCATION--Filling of vacancy in consolidated school board. 

J ames Arrowood, E sq. 

Dear Sir: You inquire if o ne member of a consol idated school dis­
t ri ct board resigns and ·his resignat io n is accepted, whether the other mem­
ber s may fi ll the vacancy. YO.llr inquiry is answered in the affirmative. 
When one member resigns it is competent for a majo rit y of the remaining 
five members of the board to fill the vacancy at a properly called meeting 
of the board. A t such meeting, a quoru m of the board being present, a 
majority of such quo rum can fill the vacancy. Th e per son who has re­
signed, and whose res igna tion is accepted, is no longer a member of the 
board, and has no choice in the elec tion of his successor. 

August 13, 1915. , .\ 
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Yours t ruly, 

CLIFFORD L .. HILTON, 
Assistant AHorney General. 

EDUCATION-School Board meeting-Tie vote. 

L ewis L ohn, Esq. 

Dear Sir: You state tha t a Board of Educatio n o f an independent 
school di strict consists of six members, and you a sk what can be done to 
se ttl e a t ic vote; there being three m embers on the board voting on each 
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side of the proposition. There is no provision made for the settlement 
of such tie vote and as long as that condition maintains, the proposition 
fails to carry. 

April 19, 1916. 
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Yours very truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

EDUCATION-School Board-Members receive no compensation. 

F. G. Schrader, Esq. 

Dear Sir: You are advised that it is Il OW and has heretofore been the 
holding of this Department that it is not competent for any member of the 
board of an independent school district to r eceive compensation [or any 
services r endered by him for the distr ict, excepting the secretary and 
treasurer. 

September 6, 191 6. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assis tant Attorney General. 

EDUCATION-Powers of Board under facts stated. 

C. G. Schulz, Superintendent of Education. 
Dear Sir: You ask fo r an opinio n of the attorney ge neral on the 

fo llowing questions: 
I. "Has the Board of Educat ion o f the Independent School District 

o f the City of Duluth a righ t to maintain , and conduct supervised play­
grounds on the school premises, and appropriate money for the mainte­
nance thereof ?" 

2. "If they have such rig ht, may they conduct s uch supervised play 
all Saturdays and during the vacations, and appropriate money for the 
maintenance thereof?" 

3. "If they have a right to conduct s uch playgrounds, may they per­
mit adults, not of school age, to use such playgrounds during any part 
of the day?" 

4. "Has the Board o'f Education of the Indepe nden t School Dis trict 
of the City o f Duluth a right to permit the use of school buildings for so­
cia l ccnter purposes; if so, have they a right to incur any expense in CO I1 -

nection therewith?" 
5. "Has the Board of Education of the Independent School District' 

of the City of Dulut>h any right. to permit the use of school buildings for 
religious purposes, except upon a petition of a majority of the legal vo­
ters of the entire independent School District of the City of Duluth?" 

The first and second questions are answered in the affi rmative. 
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A strict construction would require that the th ird , fourth a nd fi fth 
Questions should be answered in the negative. 

1. In discussing the conclusions reached by me as above indicated, I 
lIlay say that when rh ere is money in the school district trea sury. avai lable 
for genera l school district purposes, I am clea rly of the opinion that the 
Board o f Education of the Independent School District of Duluth (the 
general law governing independe nt school dist ricts gc nc ralty be ing applic­
able to the Duluth di str ict in so far as the questions here involved a re COIl­

ce rn ed) has a rig ht to make ex penditures for the maintenance and con­
duct of playgr ounds on the school district premises. 

2. A lthou gh the law prescribes tha t schools shall be held not less 
than five (5 ) nor more than ten months in any year, and that a month 
sha ll be considered as four weeks, and that five days shall const itute a · 
school week. s till I am of the opinion that supervi sed playgrounds on 
school prem ises Illay be maintained during the entire time, including not 
only Saturdays during th e school term s, but a lso during vacation pe­
r iods. The maintenan ce of such playg rounds would not constitute the keep­
ing of s tich schools in excess of the maximum period of ten months in any 
a il e yea r. The School Board is given genera l charge and control of all 
school di stric t property and unde r that authority would have the power 
to take ca re of the playgrounds in question a ll the timc, and in my opin­
ion, the expenditure o f the small amount of money necessary fo r the con­
duct o f sud playgrounds on Saturdays and during vaca tion periods, would 
be permissible, pa rticularly as such playg rounds would of necess ity requi re 
watching, supervision and protect ion at a ll times. 

3. J answered your th ird inqui ry ill the nega tive :for the reason that 
the <jues tio n, and the broad way in which it was put r equi res such an 
answer in orde r that the expenditure o f school distri ct moneys may be 
co nfin ed to the benefit of children of school age. Stric tl y speaking, I 
t hi nk Hle conclus ion r eached is cor rec t, a lthoug h I would not care to hold 
that perm iss ion could not be g iven to a limited number of adu lt s to use 
the playgrounds at a time and in a manne r that would in no way inter­
fere wit h the use o f such grounds by school children, and the use of which 
by sa id adults would in 11 0 way cause any material extra expenditure of 
school district moneys. 

4. It does not appear frolll the fourth inquiry what is meant by "so­
dal ce nter purposes." If we take it for g ranted that such purposes a re 
purposes di st inct from the furni s hing of educa tion a long sC'ho lastic and 
kindred lin es to the school childrcn of the district, then school di st ricts 
moneys cannot be expended therefo r. If the so-called "social center 
purposes" are, however, such as do not interfere with the use of school 
property for school purposes; are not within the purview of the paragraph 
here inaft er quoted ; a re carr ied on at a tim e and are of such a nature as 
not to occasion an expenditure of school district mon ey to any extent ; 
and the school boar d in the exercise of sound judgment and discretion 
decide that Stich use of the school proper ty w ill not be at all detriment al 
to the primary purposes ,fo r which said properly is held, then such boa r~ 
lIlay g r:-anl permission for such use. 
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5. Paragraph 3 o f Sec tion 2747, G. S. 1913. rcads as follows : 

"The school board may also • "" •• "" (3) Upon a peti t ion of a 
majority of the lega'l voters. autho rize the li se of any school house in thc 
district for divine worship, Sunday sc1ltOols, public meetings, elections and 
such other similar purposes as, in their judgment will not interfere with it s 
usc for school purposes; but before permitting such li se, the board Illay 
require the bond of some responsib le party in the penal sum of one hUIl­

dred dollars, condition cd for the proper usc of such school hOllse, the 
payment o f a ll rellt', and the repair of all damage occasioncd by such lise, 
and t hey shall charge and co llect for t'he usc of the district from the pcr­
sons lI sing such sc hool house, such rcasonahle compensation as they may 
fix·" 

In the absence of stat utory authority I do not think the School Board 
would be authorized to a ll ow the li se of the schoolhouse property for 
other 'than school district purposes, and as the statute ha s p rov ided for 
such other usc, the granting of the sa me mus t bc confined to the manner 
presc ri bed in said Quoted paragraph. 

I am aware of th e impracticability of attempting to secure the s ignin g 
o f a petit ion by a major ity of the legal voters in the Duluth district, but 
the rem edy is leg islative. \Vc Illust const rue the law as we find it . 

I mos t hearti ly CO Il Cur in the conclusions reached by IVlessrs. Baldwi n, 
Baldwin & H olmcs, to the effect that it would be unlawful for t'he Board 
o f Education of th e City of Duluth to enter into an arrangement with the 
City of Duluth whereby there should be a joint co nduct by the school dis­
trict and the city of th e playgrounds at th e joint ex pense, the control of 
sa id grounds and the conduct thereO'f to be exercised by a joint board 
represent ing the governing bodies of t'he school district and the city. I 
a lso concur in the conclusion reached that "there is no power express or 
implied, that authorizes tl;e Board of Edu ca tion to maintain playgroun ds 
and recreat ion Ifaci li tics for the general publi c of th e ci ty." 

November 29, 1915. 
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Yours truly, 

CLlr-FORD L. HILTON, 
Assistant Attorney General. 

EDUCATION-School Board-Power to execute promissory notes, 

John H . Mark, ESQ., County Attorney . . 

Dear Sir: It appears that the school board of a certain distr ict ill 
your coun ty a t a legal meeting of the board passed a resolution authorizing 
t'he said board to give a note of the district for one t·housand dollars to 
take ltp existing indebtedness, and such note o f the district was g iven, bear­
ing int erest at th e rate of 10 per ce nt p<'r ann \l m. It appears that no 
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ac tion was taken by the distr ic t it self in this regard . You inquire whether 
the school board had the righ t under the fact s sta ted to execute t he note 
in question , 

Tn my opi nion yo ur in quiry is a nswered in the nega tive. 

Ma rch 5, 1915. 
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Your s truly, 
CLIFFO RD L. HILTON, 

Ass istant Atto rney Gen era l. 

EDUCATION-School Boards-Proxies. 

J. L. Dahl, Supe rintendent o f Schools. 
Dear Sir : I ,have to say that no one can vo te a ll a school board ex­

cept those w ho have been e lec ted as members and ar c such a t the time of 
vot ing. T here is no 5\1 ch a th ing a s a proxy for a member of a school 
board. 

Apri l 13, 1916. 

176 

Your s tru ly, 
LYNDON A. SMITH, 

Attorn ey Gene ral. 

EDUCATION-Publication of proceedings of board in independent dis~ 
triCIS. 

J. Solberg, Cle rk, Board of Educatio n. 
D ear Sir : YOlt re fe r to Chapter 360. G. L ." 191S, in which provIsIon is 

made for the publication of proceedings of the school board in in depen dent 
di stricts. You inquire whether Sti ch publicat ion has refer ence to t'he pro­
ceedings o f r egula r as well as s pecia l board mee tings. 

Yo u inquiry is answe red in the affi r mative. I am of the opinio n that 
these publications should be made seasonably afte r the board mee tings a re 
held, a nd that th e board should not wait unti l a numbe r of meetings had 
been held before such publica t ion. 

November 17, 1916. 
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Yours truly. 
CLIFFO RD L. HI LT O N, 

Ass istan t Atto rney Genera l. 

EDUCATION-School Board-When orders may be issued. 

Raymond Doyle, Cle rk of Sohool Board. 
Dear Sir : J have to say that it is n ot competent for a school board 

to issue school order s in excess o f the amount of mo ney on hand ava i l~ 
u.b lc to pay the sam e; nor to i ~s ll c orders for any m oney to be rai sed 
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in the future, except such as is to be raised by a tax levy already made 
and then only such an amount o{ orders as will not exceed the difference 
between that tax levy, and the amount of current expenses and moneys 
heretofore appropriated that must be paid out of' such tax levy. 

May 23, 1916. 
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Yours truly, 
LYNDON A. SMITH, 

A ttorney Gcneral. 

EDUCATION-School district property-Assessments for. local improve. 
ments. 

H . J. Snyder, E sq. 
Dear Sir : I may state to you !'hat taxes cal1not be imposed or local 

assessments cannot be made again st school house and other school dis· 
trict property used for school purposes. It is, howevcr, with in the power 
of the school board to ar range for the payment of its proper share of the 
cost of street or other local improvements which. are or wi ll be ()If benefit 
to the school property. Among such improvements will be s idewalks, 
curbing, paving of streets and sewers. 

The Question as to the necessity or lhe desirability of paying for such 
improvements, and rhe amount of such payments res ts in the sound dis· 
cretion of the school board. I assume of course that your school district 
had, and ha s ample fund s either on h'<l nd o r that will be collected from a 
tax levy made to meet such expenditure. 

November 17, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney Genera l. 

EDUCATION-School districts-Issuing bonds -Who entitled to vote 
on. 

P. ]. Fitzpatrick, E sq. 
Dear Sir : Both men and women are en titled to vo te for or against 

the issuing of bonds by a school district to build a school 'house, providing 
they come within the Qualifica tions of the constitution of this state as to 
who are legal voters. These constitutional requirement s are that the per­

sons voting must have resided in this state six months nex t preceding any 
election, and have been thirty days a r esident in the election district, and 
have been citizens of t,he Un ited States three month s, and ue over 21 
years of age. 
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r\ few persons a rc Il ot e ll.t itled to vote because o f . havin g los t t heir 
civi l rights by the commission of crime o r who arc insan e o r under guard­
ianship. A p er son docs not have to own land in orde r to be a lega l vo ter 
at sc hool meet ings . 

April 3, 1916. 
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Yours tTuly, 
J.Y~DON A. SMITH, 

At torney Genera l. 

EDUCATION-School district-Bonds-Majority vo te , 

Mr. Alex McNeil. 
Dcar Si r : YOli arc adv ised tha t the <llIcst io n of issuing bo nd s of a 

sc hool di s trict o f the S Late of Minllesota, rC(Juires bu t a maj or ity vo te a nd 
a two-thirds vote is no t necessa ry in order to ca rry the bonding propos i­
ti o n. 

A ng ns t 31, 1916. 
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Very truly, 
EGBERT S. OAKLEY, 
Assis ta nt At to r ney GC'llcra1. 

EDUCATION-School district-Issuance of bonds to private parties. 

Cha rl es V. McCoy, Esq. 
D ear Sir: You inquire whe th er a consolidated school district that 

has issued bonds to the State of Min nesota fo r 15 per cent of its valuation 
may issue add it ional bonds, the same to be di sposed of to private par t ies. 

Your inqu iry is an swered in th e affirma tive. 

J ul,. 15, 1916. 
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Y o urs tru iy, . 
CLI FFORD L. HILTON, 

Ass is ta nt Attorney General. 

EDUCATION-School districts-Change of Boundaries as affec ting bond· 
ed indebtedness. 

/\. M. Ma rks, District Cle rk 
Dear Si r : I may state to you lhat, unde r the law, a change of schoo l 

. d is trict boun dar ies docs not affect the lie n o r liab ility of bonded indebted­

. ness. The lands included in a school dist r ict a t th c t ime the bonds are 
issued still wi ll continue to r emain until the bonds are paid, subject to the 
bonded indebtedness. The Jaw so provides. 

June 24, 19 15. 

Yours t r ul y, 
CLIFFORD L. H ILT.ON, 

Assistant Atto rney Gcne ra l. 
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183 
EDUCATION-Division of Indebtedness on division of districts. 

C. Rosenmeier, County Attorney. 

Dea r S ir : You s tate t hat a cc r tain consolidated SdlOO I distr ic t in you r 
coun ty has voted to bond itself to the State of Minnesota Ifo r a ce r tain 
SUIll. Such bonds have not yet been issucd and of course the money has 
not been 'received f rom t he sta te. You ask if prio r to the issuance of the 
bonds, and the payment of t he money by the state thereon, the county 
board detachcs upon proper petition certain territory from the con soli­
dated school district ill Quest ion, the territ ory so detached would be relieved 
fr om the bonded in debtedness. 

In my opinion your inquiry is to be answered in the affirmat ive. The 
bonded Jiabi li ty attaches to the territory of the sc·hool district as it ex­
ists at the ti llle the money is paid by the slate on the bonds, wh ich may 
or may not be the same te r ritory wh ich. was included in the sohool dis t rict 
at the time the bonds were voted. If by a de tachment o f certain terr ito ry 
the assessed valuation of the school district 'fe ll below the constit utiona l 
li m it, then the Board of 1 nvestme nt would not make th e Joan to th e full 
amount voted. 

Septem ber 5, 1916. 

184 

Yours tr uly. 

CLlFFORD L. H ILTON, 
Assistant Attorney Genera l. 

EDUCATION-School district depository-Member of boa rd a directo r 

of bank. 

C. G. Schulz, Super intendent of Education. 

' 'Dear Sir: I do not th ink that after a sohool board has designated a 
bank as a deposi tory it is p recluded fr om des ignati ng ano th e r bank, a lso as 
a depos itory dur ing the time covered by t he fi rst des ignation. I may, 
however, call yOllr attention to O pinion No. 210, of the Attorney Gene ra l's 
opinions for the years 1911-1912, in wh ich, fo llowi ng previous holdi ngs of 
the oAlce, it was he ld to be illegal for a bank to be designate d as a de­
posi tory when an officer, directo r o r stockholder df the bank held the of­
fice of school district tr easurer . 

Feb rnary I I, 1916. 

Yours tr uly, 

CLIFFORD L. HI LTON, 
Ass istant Attorney General. 



128 BIEN NI AL RE PORT 

185 
EDUCATION-School districts-Forming two common district. out of a 

consolidated district. 

Anton T hompson, Cou nty Attorney. 
Dear Si r : You inquire whether, in t he oplIlIon of this department, 

the county commissioners have t he pow'er and jurisdiction to form two 
common school district s out of the te rri tory now comprising a recently 
formed school district. 

I n my opinion, if the peti t ions arc in proper shape, a nd a ll legal pre· 
requisites arc compiled with, the county board has such power and au­
thorit y. 

January 15, 1916. 
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Yours truly I . 

CLIFFORD L. H ILTON, 
Ass istant At to rney Genera l. 

EDUCATION-School District-Limit indebtedness. 
H. J. Dower, P res ide nt Board of Education. 

Dear Sir : In reply to your letter of March 31, I have to say tha t t he re 
is no limit fixed for the indebtedness of an ordinary common school dis­
tric t in the ma tter of bor rowing money for the bui lding of a new school 
house. 

Apr il 3, 1916. 

187 

Yours truly, 
LYNDON A. SM ITH, 

Attorney General. 

EDUCATION-School District-Officer of depository as surety on bond. 
Peter 'Anderson, P resident Board of Educat ion. 

Dear ·S ir: Where a bank is des igna ted as a depos ito ry fo r school dis­
t rict funds, an officer of the bank, and his wife may be accepted as sureties 
on the bond, p roviding th e school boa rd is ()If the opinion that they are 
financ ially responsible. 

September 6, 1916. 
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Yours truly, 
CLIFFORD L. H ILT ON, 

Assistant Attorney General. 

EDUCATION-School District Orders-Payment-Interest. 

H . P. Bacon, District Clerk. 
Dear Sir: I may say to you that school district orders properly 

issued for lawful cla im s aga ins t the district, a nd presented to the treasurer 
an d lI ot paid for want of fu nds and so stamped, draw inte rest at the rat c 
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of 6 per cen t pe r annul1l after sllch prescntati on and stamping. A school 
dist rict ordcr should not be issued unless therc is moncy in thc treasury 
to pay the same, or unless a tax levy has bee n made so that the money 
received from s lich levy will be avai lable for the payment of the order 
in Question. J n othe r words, a di stri ct may issue orde rs in anticipation 
of the co llecti on of money fr om a tax levy l a\\~full y made. 

August 2, 1915. 
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Yours truly, 
CLIFFORD L. HILTO N, 

Assistant Atto rney General. 

EDUCATION-School Districts-Petition to attach territory-Insuf­
ficient when. 

H . A. Arneson, ESQ. 
Dear Sir : YOlt ca ll attent ion to the pr ovision s of the s tatutes rela t ive 

to the attachin g of unorganized territory t o an o rganized towns hip . Sec­
tion 778, G. S. 1913, makes .prov ision fo r the doing of cer tain thin gs therein 
speci fied upo n t he filin g o f a pet ition o f not less tha rt twenty legal voters 
r es iding in the ter ritory to be affected. Assuming that the petition must 
be sig ned hy vote rs in the unorganized ter rito ry. to be attached, I have 
to advise you tha t t he signin g of such peti ti'on by twenty such Qualified 
pe rsons is a condit ion p recedent to anything be ing done a lo ng that line. 
H there is 11 0 t that Ilumber o f Qua lified s igner s in t he territory. or i,e a 
pet ition cannot be secured wit1h that Ilum ber of sig ners thereon in that 
territory, then no proceedings can be take n. 

December 29, 1915. 
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Yours truly. 
CLIFFORD L. HILTON, 

Ass istant A ttorney Gene ral. 

EDUCATION-School Districts-Power of to erect buildings not required 
for school purposes. 

W. A. E rick son, Vi llage R ecorder. 
Dear S ir : You inqu ire as to wh ethe r a school di st rict may e rect a 

bui lding and lease the same to the municipality in o rder that such munici­
pality may move it s elec tri c light plant into that building and furni sh lig ht 
and power to the school di stric ts . . 1 think your inquiry should be an­
s wered in the negative. 

It is not wit hin the province of a school di strict to c rect buildings 
fo r purposes othe r than arc necessary fo r the proper maintenance of pub­
lic schools. It would seem to me tha t the proposition submitted by you 
would be beyond th e power of the school di st rict . 

April 20, 1915. 

Yours truly. 
CLI FFORD L. H ILTO N, 

Ass istant A tt orney General. 
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191 
EDUCATION-School District-Power to grant village an easement. 

Franci s E. Murphy. Vi llage Attorney. 

Dear Sir : YOll ask whether your in de pendent school di s tri ct thas a 
right t o g ra nt th e v illage an easement on some of th e property o f th e 
school di stri ct jfar road purposes. 

In my opinion, yOUT inqui ry is to be answered in the negative. 

July 19, 1915. 

192 

Yours truly, 
CLIFFO RD L. HILTON, 

Assistant Attorney General. 

EDUCATION-School Districts-Publication of proceedings. 

F . D. Mi tchell, E sq., Secretary School Di stri ct No. 10. 

D car Si r: The school board o f each independent district is requ ired 
to publish once in 50111 0 newspaper in Ihe di str ic t, the official proceedings 
of s li ch b03.rd within thirty d;\ys aft e r it s mee tin g. (Ch. 360 G. L. 191 5). 

A ugust 18, 1916· 

193 

Yours tru ly, 

LY NDO N A. SMITH, 
Attorney General. 

EDUCATION-School District-Resident freeholder-Who is. 

Sophus An derson, Clerk District. 
Dear S ir : You inquire whether a man is a res ide nt freeho lder if he 

lives upon the fa rm that hi s fath e r owned befo re his death, the esta te not 
having becn probated, but he 'being an heir at law o f the farher and own­
ing an interes t as such heir in the lanel. Your inquiry is an swered in the 
affi rmative. ]t is not necessa ry in order to make the son a freeholder 
that the esta te be probated. 

You inquire lfur ther if a man buys an acre of land in a school di stri c t 
how long it wilt takc for him to be able to sign a pet ition as a resident free­
holder. If the mall is a res ident of the sohool district he becomes a resi­
dent freeh olde r as soon as he becomes an owner of rea l estate there in. 

September 26, 191 6. 

Yours tru ly, 

CLI FFO RD L. HILTON, 

Assis tant Attorney General. 
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194 
EDUCATION-School District Treasurer-Compensation of. 

e. G. Schulz, Superin t ende nt of Education. 

Dear S ir : You state that t he county at torney of Roseau County wishes 
to k now whether the law relating to compensation of the treasurer in the 
common school district enacted in Apri l, 1913, would apply to the salary 
of clerks elected fo r that year, or whel1her s uch clerks would be governed 
by the law in force at the time they were elected. The 1913 law in question 
limits the Treasure r' s compensation to $25. 

Under the old law (Section 1333 R. L. 1905) the compensatio n of a 
school district t reasure r was to be an amount as might be dete rmined at 
the regu lar school meeting o'f the distr ict, not exceeding 2 per cent of the 
amount dispensed by him during the year, and then only to be a llowed 
after 'his report ·had been approved by the Board. Without the action 
o f the regu lar school meeting of the distr ict, no compensation could be 
rece ived by the t rea,surer. 

Section 1333, supra, was amended by Chapter 409 G. L. 1913, and t he 
law relat ive to the compensat ion of a treasurer changed so as to read 
as follows : 

"The treasurer of such school district may receive as compensation 
such amount as may be determined at the regu lar school meeting of the 
dist ri ct, not exceeding, however, twenty-five do llars per an num, which s hall 
be a llowed only afte r 'hi s annua l report shall have been approved by the 
board." 

I am of the 01>il1 ion that a school di str ic t treasure r, in office at the t ime 
the 1913 law was passed, could not lawfully receive in excess of $25 fo r the 
t hen current school yea r. 

J une 18, 1915. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

EDUCATION-Compensation of district treasurer. 

J. e. J ackson, Clerk, Board of Educat ion. 

Dear S ir: The law relative to the compensation df a treasurer of a 
<:ol11l11on school dist r ict reads as fo llows: 

"lihe t reasurer of such district may receive as compensat ion such an 
amount as shall be de termined at the regular school meeting of the 
distric t, not exceeding, however, $25 per annum, which shall be a llowed 
only afte r his annual r eport sha ll have been approved by the board·" 

Section 2770, G. S. 1913. 
The fo regoing is the law re lat ive to such compensation as amended 

by the legislature of 1913. 
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Prio r to the enactm e nt o f tha t law the co mpensa tio n of t>he treas ure r 
was de termined in prac ti ca lly the same way. but th e amount the reo f was 
no t limited to $25.00, but was limit ed to an amoun t not exceedin g 2 pcr 
cent o f amounts di spensed by him durin g the year. Two things Ill ust 
co ncur in orde r fo r a t reasu rer to r ece ive any com pe nsat io n. 

( 1) Th e amount he is to rece ive mus t be de te rmi ned a t the reg ula r 
school meeting of the di s tri ct, a nd, 

(2) Such amount can on ly be a ll owed after the a llllmt! repo rt of the 
treasurer has been approved by th e board. 

In the absence of s llch approva l and in t he a bsence of favo rab le action 
by the school di s t rict meeting. no com pensation can be paid. 

Octobe r 13, 1915. 

196 

Yo urs trllly, 
CLI FFO RD L. H I LTON, 

Assistant Attorney Gene ra l. 

EDUCATION-School site-Acquisition of additional land. 

Ju lius O. Grove, Coullt y Atto rn ey. 
Dea r S ir: Yo u wri te as a tto rney fo r your school boa rd , a nd state in 

effect tha t your school di s t r ic t has two s ites upon which school buildin gs 
arc e r ected, that additio na l ground has been acqui red fo r one s ite so that 
it IlOW cons titute s a block, but that the other s it e onl y co ntains onc· fift h o f 
a block. You submit this ques tion: 

"Can the Bo'lrel o f Educat ion of the school di s tr ict buy o r a cquire ad­
d itio na l si te a djacent to or nearby the small er s ite without sub m itt ing the 
matter to a vo te of the people at a spec ia l meeti ng ca lled for that pur· 
pose?" 

]n my opinion you r inqu iry is properl y answered in the affi rma tive. 
Your atten tion is call ed to Section 1320, Revised Laws 1905, (no t changed 
i n the 19 13 s tatut es) in which, by Parag ra ph 1, auth ority is g ranted to 
the school board to acquire o the r la nd adjacen t to o r nca r the present 
s ite so a s to make such s ite at least one b lock in a city o r vi ll age. 

J a nuary 26. 19 15. 

197 

Yours truly, 
CLTFFO RD L. HILTO N, 

Ass is tant Atto rn ey Ge ne ral. 

EDUCATION- School Site-No second balloting permit ted under facts 

stated. 

Anna Engs tro m. 

D ea r Madam : \V·here a school di s trict e lec tio n is ca lled to vote 
by ba llo t upo n the ques tion of Ih e se lection of a school 'ho ll se sit e and 
when the ba llo t has b een had, a nd the will of those vot ing determine d. it is 
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not compe tent for another ba llot to be take_II at Ihe same elec tion , but 
ano the r elec tio n can be ca lled to vote upon the proposition. 

May 5, 1915. 
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Yours truly, 
CLIFFORD L. HILTO~, 

Assistant Allorney Genera l. 

EDUCATION--School site-Power of the Board to condemn land-Em­
ploying attorney. 

\'V. T. K un tze, Dis trict C lerk. 

Dear S ir: You state tha t a special school mee ting was duly ca lled 
a nd he ld fo r th e pu rpose of se lecting a school house si te in your di s trict, 
a nd that such s ite was du ly selec ted. The school board an d the party own­
ing the land so se iect('d ca nnOl agree upon the price. a nd you inquire 
as to whet her the sc hoo l board may acquire this land by condem nation 
proceedi ngs. 

Your inqui ry is answered in the aflirmat ive. 
It would be proper for your school district 10 employ an attorney 

10 con duct the condemnation proceedings, and s ll ch aClion would prob­
ab ly be necessa ry. The school board ca nno t go upon the property and 
improve the sa me until t he co ndem na t ion proceedi ngs have been in stituted 
an d carr ied to s uc h a concl usion tha t the land owner is secured o r has 
been pai d fo r the land. 

June 18, 19 15. 
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Yours tru ly, 
CLI ['['ORO L. HILTO N, 

Assistant Atlorney Gene ral. 

EDUCATION-School House Site-Procedure for change of. 

'vV_ W. P icha rd, D ist ri ct C lerk. 

Dear S ir: Your attent io n is ca lled to C hapte r 249, General Laws 
19 11 , in wh ich you wi ll find that the law r elalive to the c ha nge of school 
hO'-l se sites was c hanged and now reads as follows: 

'-The a nnua l meeting * * * shall have power * * *. 
To des ig nate a s ite fo r a sc hool house and provide for bui lding o r 

ot her wise placing a school house the reoll, w hen proper no ti ce has been 
give n. b u t a si te on which a school hOllse s tands o r is begull shall not be 
changed except by vote the refor, designati ng a new site , by a maj o rity 
of the lega l voters of the district, who have resided Ihere in not less than 
o ne year prio r to the vote." 

Quali fied vo te rs in th e school district fo r the purpose o f vot ing all 
this Quest io n, include bo th me n a nd wome n. In order for a proposition 
to carry for the change of a school hOllse si te from one on which the 
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schoo l hOll se s tands o r is begull , there must he cast in favor of the pro­
position a maj ority vote of all the voter s of the district who have re­
sided the rein fo r one year previous to the vote. J\ majority of those 
present and voting in favor of the proposit io n is not sufficient , unless s lI ch 
number is in fact a maj ority of s tic h vo ters who have res ided in the di s­
tri c t for one yea r. 

August 2, 1915. 
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Yours tr uly, 
CLIFFO RD L. HILTO N, 

Ass is tant Attorney Genera l. 

EDUCATION-School site-Selection of. 

A ndrew Ka lberg. P res id ent Sc hool Board. 
Dear Sir: The ques tion of t he selection of a school hou se site 15 

one to be de termined by the vote r s of the di s tri ct , an d not by th e school 
board. ] f the site to be se lec ted is a ne w one and an independe nt one 
(the old s tit e or si tes to be retained by the di st rict ,for school purposes) 
then all that is necessary to select a sit e is a major ity vote of those pres­
e nt and voting at a properly ca lled school meeting. I f, howeve r, it is 
proposed to change a si te fro III o ne on whic h the school ho use stands or 
is begun. th ell there III li s t be cas t in f<wo r of lhe change a vote o f a 
majority of t he vote r s ill th e di s tri ct who have resided therein at least 
o ne yea r imlll ediat ely preced ing the takin g o f the vo te. 

March 29, 1915. 

201 

Yours tr uly, 
CLIFfO RD L. HILTO N, 

Ass is t.\I1t Attorney Ge nera l. 

EDUCATION-State Aid-Law relating to-Construed. 

li on. C. G. Schulz, Supe rinte udent o f Educatio n. 
Dear Sir : A t the request of various school di s tricts in terested , you 

have submitted to the Attorney Gene ral the ques tio n as to the proper 
constructi on to be g ive n to Section 11, Chapte r 296, G. L. 1915, which 
sec tion r eads as fo llows: . 

"Di stri cts wh ose local tax levy fo r maintenance of school exceeds 
twenty mi ll s in any year may rece ive in add itio n to ot her aid , one-third 
of the amount ra ised ill excess of t'h~lt r eceived fr om the twe llty mill Icvy 
with a max imum of $2,500 to each -high sc hool, $1,800 to each graded 
school and to rura l schools $200 fo r each teacher." 

Th e il1 (lUiry in effect is as to whether a school di s tri c t conta ining 
a hi gh school can rece ive und er thi s section the maximum annua l aid 
of $2,500 ,wei in addit ion th ereto $1,800 for each g raded school in that 
sa me di s tri ct, and $200 for each, teacher employed in accredited rural 
schools th erein . 
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J am of th e opinion that a di s tri c t containing a hig h school may 
receive a s, maxi mum state a id under the provISion s of thi s sec tio n 
t'he Slim o f $2,500 a nd in addition thereto th e m ax imum sum o f $200 fo r 
each teache r in acc r edi ted rural schools in sa id di stri c t ; tha t in a d ist rict 
co ntain ing a g raded sc hool (no h ig h school therein ) the maximum g raded 
a id that can be a 11 0 wed is $1,800 under th e sectio n referred to , a nd such 
di st rict Illay al so rece ive no t to cxceed $200 for each leilcher em ployed in 
t he accredited rura l schools in sai d di st ri ct ; in a di st ri ct not containing 
a hig h school o r g raded school the re can be pa id th e max imu m of $200 
for each teache r em pl oyed in accredited rural schools. 

The foregoing s tate me nt has applicatio n to school di st ri c ts containin g 
le ss than ten townships. In schoo l di s tri cts containin g ten or morc 
town ships th ere may be paid the maximum sta te aid under thi s sect ion 
o f $2,500 fo r each hi g h school, $1,800 for cadl graded sc hool and $200 
fo r eac h teache r in accr ed it ed r ura l schools the rein. 

I am fur ther of the opinion that th e a mo un ts he re inbefore named 
arc the max imum am ount s thaI may be paid for specia l s tate a id , and 
tha t it is within th e power of the offic ials e m powered to pay such 
s late a id to usc the ir judg me nt in fix ing the amOllnt s 10 he so paid w ithin 
the limi ts afo resaid . F o r ins tance, there a r e t wo kind s of accred ited 
ru ra l schools, kn own as Class A rura l schools and C lass B r ura l schools; 
th e fo rme r being schools the better e qu ipped and furni shin g be tt e r in­
struction. It would be compet cnt for the office rs in questio n to allow for 
teacher s in Class A schools a highe r rate of aid than for l e;\cher s in 
Class B schools. 

Excess aid mus t always be w ithin " one- third of th e alllount raised III 

excess ()If tha t rece ived from the twen ty mill levy. " 

Yours tru ly, 

CLIFFO RD L. l-llLTO N. 
Ass is tant Atto rn ey General. 

July 25, 1916. 
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EDUCATION-Superintendent-Authority over pupils after school hours. 

Magnus H. Aygara. 

D ear S ir : T have to advise you that th is departm ent has he retofore 
held that a supe rin tende nt could no t p revent the 'ho lding o f dances by 
sc hool pupils o ut side of t he schoo l ho use an d g rounds. and no t duri ng 
school hours, a nd that if in di sobedience of th e s nperinte ndent's o rders 
such. da nce is g ive n, the sc hool children could not be expe lled fo r so at ­
te nding the dance. 

You inquire furth e r wh e ther the s upe rintend ent ha s a ri g ht to ex­
ercise any a uthor it y over pupih; out s ide t he school house and g r ounds, 
no t consid erin g thosc rast's such as s mokin g . etc·, concerning thei r con­
duct. 
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Tn Illy o pini on th is inqui ry is gener ally to be an s were d in the nega-
l ive. 

Nove mbe r 17, 19 16. 
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Yours truly, 
e Li r- r-O RD L . H I LTON, 

Ass is tant At torney General. 

EDUCATION-Superintendent- Using own automobile. 

1-1011 . A ndrew E. Fritz, Pliolic EX3mil1 c r. 

D car S ir : Yo u inquire whethe r a count y s upe rintende nt of schools, 
who lI s e s hi s Own a uto mobi le in hi s necessa ry trave l about the COlll1ly in 
l'I1C perfo rmance o f hi s duties , is entit led to include in -h is trave li ng ex­
pe nses sti ch it e ms as gasolin e, new t ires and repairs, and wheth er the 
count y board is fC(/lIired to a llow suc h bi lls a s a part of his act ual neces­
sary trave ling ex penses, unde r Sect io n 1016, G. S. 19 1.1 

\~l h c rc an oflic ial is e ntitl e d to reimbursement ,for actua l a nd neces­
sary expen ses fo r travelin g. it is usually dee med to include o nly such 
amount s as he has heen ob liged to ex pe nd o r pay out to o the rs in tra ns­
porting him. This ordinarily includes railroad far e. livery bi ll s a nd ho tel 
bi ll s. 111 t he case o f count y supe rintendent s th e legislat ure has relaxed 
th e gene ra l rule th:ll a coun ty o fficia l can make no contract wit,h the 
COllllty by which m o ncy is paid fro m th e county trea surer to suc h official 
(Sect ion 1089, C. S. 19 13) and has prov idcd (Sec tion 10 19) that in ce r tain 
coullti es Ihe county boa r d is authorizcd " to a llow such supe rintcndent a 
rcason ~lbl e S Ull1 (o r trave l il1 ~ expe nses :l.I1d expenses o f keeping one team." 
This relax in g of the s tatuto ry rule so as to a ll ow such supe rinte nde nt to 
kcep a team at th e ex pe nse of th e 'coun ty ca nnot well be conside red as in­
dica tin g that th e legislature was wi ll ing to aIJ ow cOllnlies to permit such 
o Ol cia l to kee p an automobi le a t public expen se. ';O nc team" a nd "an 
autom ohil e" ca ll1lo t be conside red the equi va le nt of each o th er in lega l 
parlance o r in CO llllll on usag e. 

J a nuary 2, 1915. 
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Y ours Indy. 
WI LLi A M J. ST EVEl\SON, 

Ass is tan t A tlo rney Gcne ral. 

EDUCATION-Tax levy-Board may exceed 15 mills. 

J\ li ss A nn ie She \l and, De partment of Educat ion. 
Dear Madam : You ca ll atten ti on to the fac t that the law fo r un­

orga nized school te rrito ry requ irc s that a ll c hildre n within such territory 
sha ll be (urni shed an ed ucat io n. a ncl prov ision is made for the transporta­
t ion of childrc n to school 0 1' the payment o f board fo r chi ldre n who arc 
attcnd ing sc hool. 



ATTORNEY GENERAL 137 

You ask i,f the unorganized territory find s it imposs ible to furnis h 
ch ildren · with thi s educati on fr om the mo ney to be rai sed with a 15-
mi ll tax, whether a levy fo r mo re than that amount can be made. The 
law gives the board of Cduc.llion for ullorganized terr itory (Chairman. 
o f county board, Coullly Trcasure r and Coullt y S uperintc ndent of Schools) 
all rhe powe rs of a schoo l board and of an annual tow n meeting, The 
law prohibit s a common sc hool distr ict . (in wh ich is not maintained a 
graded. semi-graded o r . hig h school ) from levying a tax in excess of IS 
mill s for school maintenance. This law. however. docs 11 0 t conta in the 
mandatory provisio n fir s t a bove referred to requirin g educatio n to be 
furni shed to a ll chi ldren in the d is tri ct. I am of the o pinio n that th e 15-
mill limitatio n docs not apply to unorga nize d territ o ry, and tha t the 
board of education for uno rga nized territ o ry may exceed tohe 15-mi ll 
levy, providing it is necessary ill order tha t educatio n may be fur ni shed 
to the chi ldren in such di st ri c t ,fo r the minimum length of tim e that 
schools are requi;ed to be held acco rding to law. 

April 20, 1916. 
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Yours ve ry truly. 

C LIr-r-ORD L. HILTON, 
Ass is tant Attorney Genera l. 

EDUCATION-Teachers-In attendance at institutes. 

Henry]. Zcmpel, Esq. 

Dear Sir : ]t is the holdi ng of thi s o nl ce that a teacher wh o attends 
the entire term of an in stitut e (prov ided for in Sectio n 241 , Compiled 
School Laws o f l'll e State) is entit led to pay for th e time that her school 
was closed, 0 11 account of such attenda nce. and that it is no t necessary 
fo r her to make lip the los t time. 

This only a pplies to cases where teachers have becll ill regular at­
tendance during the e nti re time of the inst itute. 

February IS, 1915. 
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Your s truly, 

CLlr-r-ORD L. HILTON, 
Ass i ~ tant Attorney Gene ral. 

EDUCATION-Teacher-Employment of temporary assistant to. 

1\'lessr s. P utnam & Carlson. 

Gentlemen: You writ c as attorneys fOT the school board o f School 
·District 11 6. and inquire whether the schoo l board may employ a s tudent 
(rom the Normal Department at Blue Earth, who is 11 0 t a qualified 
teacher , to assis t the legally employed teacher, and pay such a ssi s tant 
compen sation .from the sch ool di st rict fund s. 
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1t appears that th e school district in Ques tion is a large one and 
that the school board is sa tisfi ed that it wi ll be advantageo uS' for the 
district to have this a ss is tant , it appa rently n ot be ing dee med necessary 
to go to the expellse of employing an ex tra Qualified teac he r. 

You are adv ised that in Illy o pinion your inquiry is proper ly answe r ed 
ill the affirmative. Of course th e school di s trict could not empl oy a 
teacher, as snch, except one possessing the Quali fica tio ns p rescribe d by 
la w, but T can sec no lega l obj ect ion to the em ployment of an assistant 
fo r a Qualified teacher, provided fund s arc on hand ava ilab le fo r the pur­
pose, and toile necessi ti es o f the s ituation reasonably jus tify slic h ex­
penditure. 

January 25, 19 15. 
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Yours trul y, 
CLI F F O RD L. HILTO N, 

Ass is tant Attorney General. 

EDUCATION-Teachers-Manner of payment of substitutes. 

T ill ie S. Thomason , Supe rinte ndent of Schools. 
D car Madam: Y ou s ta te that a teacher in one o f your country 

school s was obliged to disco nti nue school 0 11 a ccount of illness, a nd the 
sch ool board deci ded to exc use her fr om school work for two weeks. 
It further appears that the school board hire d a sub stitute to leach fo r 
the two weeks referre d to, and the quest ion -has arisen as to whcther 
the school board should pay the substi tute o r w hether the regular teach­
'cr should be paid fo r the t wo weeks in QlIestion, and she in turn pay the 
substitute. The contractual r elat ion was betwee n the school board, and 
thi s subs titute teacher, and the board should pay her . T he r egular 
teacher, on account of her inability to teach, having lost the two weeks 
in Quest ion should no t be paid t herefo r, a nd there may be deducted fro m 
her s tipulated mon thly compen sation one- half thereof. 

February 20, 19 15. 
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Y ours truly, . 
CLIFFORD L. HILTON, 

Ass is tant Attorney Genera l. 

EDUCATION-Teacher-Cannot be employed for a longer term than 
one year at a time. 

Fred Davis, E sq. 
D ear Si r : You inquire whet her a school board can employ a prin­

cipa l lega lly fo r a term o f three o r five yea rs. 
1 a ssume that you mean by "a princ ipal" a person who is th e princi­

pa l teacher and not a superintendent of schools of an . indepe ndent di s-
triet. 

Your inquiry is a nswe red in the n egative. 
Your s truly, 

CLIFFORD L. I-IILTON, 
April 20, 19 15. Ass is tan t Atto rney Genera l. 
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EDUCATION-Teachers-Not obliged to make up time lost because of 
elements. 

A lfred J. E lli son, Clerk School Di stric t 82. 
Dear S ir: YO li ill quire whet her a teacher is obliged to make li p for t ime 

los t o n a day w he n ne irher she no r th e ch ildre n could come to the school 
hOllse beca ll se of a blizzard. 

1n my opi nion, your inqui ry is to be an swe red i ll the lIegat ive. 

Apr;1 20, 1916. 
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Yours t ruly, 
CLl " FO R D L. J-I TLTON, 

Ass ista nt Atto rn ey Gene ral. 

EDUCATION-Teachers-Entitled to compensation under facts stated. 

Anna Amundson, T reasurer School Dis tr ict Xo. 108. 
D ear ~ladall1: 1t appea rs tha t your school boar d had co ntracted w ith 

a teache r fo r a five m onths t <: rm of school and late r found it necessa ry to 
have one m ore m onth of school in o rde r to rece ive sta le a id. The school 
board en ter ed in to a co nt rac t with t he teache r fo r the additiona l month. The 
fact that olle of the days in suc h school mont h would be pri mary elec ­
t ion day, a nd tha t on that day t he sc hool hOllse would be used for elec­
t ion purposes was ment ioned to t he teacher. School was cl osed on the 
day in ques tio n a nd the teacher has declined to make lip a n addi t iona l 
day rhe rcfo r. T th ink she is withi n he r legal r ights in so do ing. The 
fac t that she did not teach on Tuesday, March 14, was not he r fault as 
th e "school house was not avai lab le fo r teach ing purposes 0 11 t hat day. 

Ap,;1 17, 1916. 
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Y ours truly, 
CLI FFORD L. l11 LTON, 

Ass is ta nt A tto rney Gene ra l. 

EDUCATION-Teachers' Retirement Fund.-Annuitant may teach in pri­
vate schools. 

E. T . Cri tc hett. Secr etary, Teache rs' Insura nce and Re t irement Fund. 
Dear Sir : You ca ll atte nt io n to the provisions of Chapter 199, G. L. 

19 15, by wh ich it is provided t hat a teacher may be ret ired after se rving 
t wen ty years o r m ore. and that after such r et ire me ll t such teacheF may 
retllTll to th e work o f teachi ng in the public schQols, bu t tha t dur ing 
sllch teachin g the an llu ity or benefi t paid t o such perso n s ha ll cease. 
Y Otl inqu ire w hethe r th e prohib itio n o f such a be neficiary ex te nds to 
teac hin g in pr ivate schools a nd to teachin g indi vid ua ls. 
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Th e Ja s t pa ragraph of Sect io n 9 o f the law r e fe rred 10 reads as 
fo llows: 

" ,\IIY persO Il re ti ring lInde r the pro vi s io ns of Ihi s section may return 
ro the work of Icaching in sa id p u b li c schools. hut during sai d t erm of 
Il'achiu-'!' the ~l l1l1llity o r benefit paid to s tich person s hall cease. Sa id 
11 Il I1 Ui ty sha ll ag<lin be paid 10 s li c h p er son lI pon h is o r her ·further re­
tirem ent ." 

1 am of t he o pinio ll tha t t he pro hi hitio n l'cfc rrc d to includes only 
tcac hillg in the public schools. It would therefore fo ll ow that a bene­
ficiary receiving a n allllllit y 11nder th e act could e ngage in teaching in a 
private school o r ill tea ch ing indivi d uals. o r any ot her lawfu l occupation, 
except "teachi ng in the puh lic sch ools" withou t forfeiting th e r ig ht to 
c01l1inue draw ing th e annu ity. 

Y o urs trul y, 

Sept ember 6. 19 16. 
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CLIpFO RD L. H ILTON , 
Assi s ta nt A tto rn ey Genera l. 

ED UCATION- Teachers' Re t iremen t Fund-Law construed. 

E. T. Cr it c hett, Department of Education . 

Dea r S ir : By di rect io n o f the trus tees of the Teache rs ' I nsu rance 
and R e tire ment Fund Assoc i ~lti on, yo u su hm itted ce r tain ques tio ns , and I 
he rew ith a dvise yo u a s to the conclus io ns reache d : 

Th e firs t question suhmi ttt(\ ca ll s for a construction o f the ·fo llowi ng 
words, fOllnd in Section 8, Cha p te r 199, Ge neral Laws 19 15: 

" E mpl oyed as a t eacher whe ll thi s Act" tak es effee t." 
The Ac t wa s approved hy the Governor 0 11 Apri l 20, 19 15, and th e 

fo llowin g spcc ifl c ques ti o ns al'C a sk ed : 
(a ) "Shall t h is be read lite ra ll y. so as to mea n that an applicant to 

become a me mher of th e fund Illu st ha ve beell actua ll y engaged as a 
teache r 0 11 {\pril 20. 19 15. t he dal e of approva l o f the Act?" o r , 

(b) "I s it to he const rued as meaning one engaged as a teacher dur­
ing the schoo l year 19 14- 15 ?" 

In Illy o pinion (a ) is to be answered in the affirma ti ve. a nd (b) in the 
negat ive . 

Sect io n 9408. Ge nera l Stat utes. 19 13, read li as fo llo ws: 
" Eve ry Act of the leg is lature which docs not express ly decla re when 

it sha ll take e ffect shall be in force from a nd a·h er it s app rova l by the 
Governor, o r, if the Gover no r s hall refuse or neg lec t to a pprove the 
same, the n fro m and a fte r it sha ll become o perative without his signa· 
t ure, h y v irtll e of the Const itu t ion." 

T he second inquiry is as fo ll ows: 
" U nd er Sectio n 9 how s ha ll th e provision. ' the la s t fiv e yea rs imm e­

diatel y prccedi n g- the Ic rlll of r r tirenlC!l1t ' be co ns trued :" 
A nd ullde r t hi s inquiry the foll owi ng two spec ific ques tio ns arc 

asked: 
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(a) "Does this imply that a teacher must have ,been in continuous 
teaching service in Minnesota for five successive school years imme­
diately preceding the date of making application?" or, 

(b) "May a year or more elapse after a teacher has completed the 
five year teaching period in Minnesota be-fore application is made?" 

A question may perhaps arise as to w'hat the words, "The term of 
retirement" m ean. Do they mean the time of retirement of a teacher 
from the vocation of teaching, or do they mean the time of retirement 
of the teac·her under the provisions of the Act, such teacher being a 
person who is entitled to become a beneficiary thereunder? 

The Act in question is one relating solely to a Teachers' Insur­
ance and Retirement Fund, and the natural conclus-ion would be t'hat 
a ll provisions of the Act should be construed in the light of the pur­
pose of the law, and have application only to persons coming under 
the provisions thereof. I am therefore of the opinion that a teacher 
must have been in continuous teaching service in Minnesota (outside 
of cities of the first class) for five successive school years, imme­
diately preceding; the time of retirement from teaching, and such teacher 
must a lso be entitled to participate in the benefits of the Act. I do 
not think that a teacher who completed twenty yean of teaching, as 
provided under Sections 2 and 9, in the year 1907, and who ·has rendered 
no teaching service since, although fifteen years of the teaching service 
may have bee- n in Minnesota, and the las t five years of teaching done in 
Minnesota, can properly be said to be entitled to qualify under the pro­
visions of said Section 9. 

Although it would be competent for the legis lature to provide that 
persons who have long since ceased to be teachers in the State of Minne­
sota, and perhaps even ceased to be residents of the State, might par­
ticipate in the benefits of this Act, sti ll I do not think that such was 
the legislative intent. If, however, it were the legislative intent, that 
intent must be carried out, even though there are hundreds of 
persons, many of whom live without the state, and have long since 
ceased to teach, who would come in and be -beneficiaries under the Act, 
and thereby make the fund provided for wholly inadequate to pay the 
annuities. 

The third inquiry submitted is: 

"May teaching in county training schools and in summer terms of 
the state normal schools count toward the required teadhing period 
stated, as the term teacher is defined under Section I, and the teaching 
period under Sections 2, 8 · and 9?" 

In my opinion, teaching in county training schools, or in summer 
terms of the state normal schools should count toward the required 
teaching period stated, as referred to in Sections 1, 2, 8 and 9, of the 
Act. 

Section 1 of the Act defines the word " teacher" as including "any 
teacher, supervisor, principal, superintendent, or certified librarian, em­
ployed in any educational or administrative capacity in the public schoob 
of Minnesota ......... 
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There is a well recognized pub lic school system in the State of 
Minn esota, and fo r the suppor t of which public moneys arc secured by 
taxa tion, an d oth er wise. I am of the opi nio n tha t county train ing schools 
and summer te rms of t he no rmal schools ca ll properly be considered a 
par t of tha t educa tional sys tem a nd tha t teachers. teaching therein , are 
to be considered as teachers " in t he public schools of Minnesota." 

T he fourt h ques tion s ubmitted is: 

"Section 15 exempts c ities of the first class, (bei ng S t. Paul, Min­
neapolis and D ulu th) fro m the prov isio ns o f the Ac t: Q ues tion : 'May 
teaching service in these cit ies be coun ted as a par t of the fift een year 
teaching in Minn eso ta, r efe r red to in the firs t pa rt of Section 9? F or 
example: A person Illay have bee n a t eacher fo r t en years in one or 
more o f the ci ti es o f th.e fi rs t class, and m.ay la te r have r ende red five 
yea rs teaching e1sewhcre in the s late. W ould this fulfi ll the r cquire­
Illent s of Sccti on 9, fo r fi ft ecn yca rs tcach ing in t he sta te, provided the 
las t fi vc yea rs of se r vice wcre rendered in t he s ta te, bu t outside ' the 
three ci ti es, and immedi a te ly prccedi ng re tirement?'" 

In my opiniol1 , this inquiry is to be answered in the affi rma tive. Al­
tho ugh the teaching in the cil ies of the fi rst class, 11 0 matter for what 
length o f t imc, would not qualify a person to bccom e a member of the 
T eachers' In surance and Ret irement F und Associa tion, st ill the length 
o f time that s uch teacher taug ht in the cities of th e fir st class, would 
be t cachin g in the S ta te of Minnesota, and would meet the r equirements 
O'f the Act, in so far as the fift een yea rs teach ing se rv ice in Minnesota 
was concer ned. 

The fi ft h ques tion submi tted is as fo llows : 

"The second paragraph o f Sect ion 8 reads: 'Any 
accept employment in thi s s ta te as teacher * ... 
I, 1915, an d who s hall no t have bee n employed in thi s 
this Act takes effcc t, e tc. .. ", * .. " 

person who s'ha tJ 
a fte r September 

State a t the t ime 

"lDoes this express io n, laccept em ploymen t' refer to the time of 
sig n ing t he co nt rac t o r does it have reference to the rendering of 
teaching se rvice, to illustra te: 

"A person who has not been a tcacher prcvious to September I, 
1915, may sig n a contract a t some t ime betwee n the passage o f the Act 
and September I, 191j, b ut employment begin s o n o r afte r September 
1, 191 5. D oes th e da tc of sig ning t he contrac t govern, or does the fa ct 
tlwt thc person had rende red no teac-hi ng se rvice prio r to the passage 
o f the Act, but begins teaching nex t school ye.a r de te rmine the b et that 
th e compu lsory fea turc of becoming a memiber o f the fund applies 7" 

In my opinion, t he express io n "accept employment" does not rc­
f .... r to the t ime of signing t he contract l but it does have refe rence to the 
ac tual enter ing upon, and rende r ing of teach ing se rvicc under a con­
trac t. It is truc that a pe rson may makc a contract wi rh a school di s­
tric t, to teach in tha t dist ri ct, a nd such contract may bc made long pr ior to 
the t ime tha t such employmcnt is to commCllC<', but there is no prac tical 
way of compellin g the perso n so contracting to teach in thc di strict. I do 
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not think that person has "accepted em ployment" unti l she has actually 
started on the work of teaching under a valid contract, thereby render ing 
service which obligates the school di s tri ct to remunerate her therefor . 

June 29, 1915. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Assista nt Attorney Genera l. 
(Approved) LY NDON A. SMITH, 

Attorney Genera l. 

EDUCATION-Teachers' pension act constitutional. 

E. T. Cri tchett, Acting Secretary. 
Dear Sir: YOlt state that at the last mee ting of the Board of Trus· 

tees of the State Teachers' Insurance an d Retiremen t Fund, the following 
resolution was passed: 

Resolved; That the Secretary of thi s !Board be directed to secur. 
from the Attorney Genera l an opinio n as to the const itutiona lity O'f 
Chapter 199, Genera l Laws, 1915. 

You are advised that in my opi nio n the act in questi on is constitu· 
tional. 

September 24, 1915. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney Gene ral. 

EDUCATION-Teachers' retirement fund- L aw construed-Leave of ab· 
sence. 

E . T. Crit chett , Acting Secretary, State Teachers' Retirement Fund. 
D ear Sir: At the request of the Board of Trustees of the State 

Teachers' In surance and Retirement Fund, you submit the fo llowing 
questio n: 

"Can a leave of abse nce be granted during anyone of the last five 
years before r et irement or can such year be considered as one of the 
last five success ive yea rs o f leaching which are required for retirement? 
In -the first paragraph of Sect ion 9, Chapter 199, G. L. 1915, we find 
these words: . 

4A ny member of th e Fllnd Associat ion who shall have rendered 
twenty (20) years or more of se rv ice as a t eacher in vhe public schools, 
one year o f which may have been a leave of absence <fo r study, and at 
least fifteen years of which, including the last five immediately preceding 
the te rm of ret irement have been spent in ,the public schools of this 
state and who ceases to be employed as a teacher fo r any reaso n shall 
be retired at his or her own reques t by the boa rd of trus tees a nd re­
ceive an annuity in accordance with the fo llow in g schedule.''' 
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You are advised that in my opi nio n each of yOUT inquiries is to be 
answer ed in the affirmative. 

In t he paragraph referred to, refer ence is ma de to twen ty years and 
fifteen yea r s "of serv ice as a teacher in the publ ic schools," and it is 
s tated that "one year o f which (service) may have bee n a leave o f ab­
se nce for study." 

]n my opini on it was the intelltio n of the legislature to provide that 
the year's leave o f absence referred to, m ig ht be included in the five 
years imme diat ely preceding the time of r etirement. 

September 24, 1915. 
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Yours I ruly, 
CLTFFORD L. H ILTO N, 

Ass is tant A HOTney General. 

EDUCATION-Teachers' retirement fund-Who are members. 

J. E. Kasner, County Auditor. 
Dear Sir: You inquire if a person empl oyed as a teacher Septembe r 

I, 1915, w ho has never before taught ill any public school ill thi s state 
o r e lsew here, is required to become a member af the retirement fund 
associat ion, as provided for in Chapter 199, G. L. 1915, and whether such 
person is required to pay the fix ed sum into sll ch fund. Both of your 
inquiri es arc an swe red in the affirmative. 

F eb ruary 17, 1916. 
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Y ours truly, 
C LIFFO RD L. HILTO N, 

Ass istant Att orney Gene ral. 

EDUCATION-Teachers-Substit utes need no contract. 

J. R. Campbell, County S uper intendent o f Schools. 

Dear Si r: 'Dhis o ffice is of the opinion that a school board may 
employ a teach er as a substitute for a regular ly em ployed teache r who 
is ill , such new employe being hired fo r a temporary period only, and 
that s uch t emporary employment need no t be evide nced by a CO lltraCr 
in wri ting s ign ed by the members o f the board and the teacher. 

The law requires that a contract with a r egular teache r mus t be in 
w r iting, in order to be va lid, but where a reg ula rly hired teacher. on ac­
count o f illness, is prevented fr0111 teaching , and it is necessary to hire 
a subst itute for a short period of time, such act io n may be taken by the 
school board without a written contract with the person so employed. 

Apcil 20, 1915. 

Yours trul y, 
CLIFFO RD L. HTLTON, 

Ass istant Attorn ey Ge lle la!. 
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EDUCATION-Teachers' sab ry-Power annual meeting to bind school 
board. 

J .. R.. D a rling, Esq .. 
Dear Si r : You sta te that a t the a nll ua l school meeting of your di s­

trict it was voted that the school boa rd shou ld not pay over $55 pe r 
month for your teacher's s:l1ary .. You ask whether the school board is 
bound by this action of the annua l meet ing .. 

Your inquiry is answered in the negat ive.. Th e hiri ng o f teachers, 
an d the fix ing of the ir com pensa tion is a matter vested by law in the 
sc hoo l board.. There is, howeve r, a limita t ion placed upo n the school 
boa rd in making expe nditures, sllch limit<ltion be ing t hat obligat ions 
shall no t be assum ed beyond the amount of money that wi ll be avai lab le 
to pay the same .. 

November 28, 1916 .. 
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Yours trul y, 
C LIFFORD L. HfLTO N, 

Ass ista nt Attorney Ge nera l.. 

EDUCATION-Appo inting wife of supe rintendent teacher without unan­
imous vote of board. 

C .. G .. Schulz, Supe ri nt ende nt of Education .. 
Dear S ir : YOli ask-"Ooes the elec t io n of the wife o f th e superin­

tendent requ ire the unanimo us vo te of the school board?" 
You ca ll atten t ion to the prov ision s o f law in wh ich it is s tated tha t 

in an independe nt school di st r ict th e s uperin te nde llt sha ll be ex officio 
a member o f th e school board .. and also r e .. fe r to the law that req ui res 
that the e lection or a ny teacher re lated by blood or ma rriage to any 
member of the board s ha ll o nly he by th e unanimous vote of the school 
board. 

I am of the opinion tha t your in qui ry shoul d 'be answe red in t he 
negative.. In other wor ds, the wife of a superintende nt of schools of 
an inde pe ndent school dist rict may be elected as a teac her of such dis­
trict wit hout the unanimous vote of the school board. 

Novembe r 2, 1916 .. 
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Yours trul y, 
CLIFFORD L. H ILTO N, 

Assistant Attorney Gene ra l.. 

EDUCATION-Teachers-Wearin g religious garb in schools .. 

\V .. F. Odell , Attorney-at- law. 
Dear Sir : The question as to the rig ht of public school -teacher s to 

wea r the ga rb of a reli gious order whi le teaching in the public schools 
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has not, as far as 1 am advised, been passed upon by ou r Supreme 
Cour t. The matter has been before the Supreme Courts of ce r tain 
ot her states, and the decisions arc not in harmony. 

I may in for m you that Attorney Ge neral W. J. Donahowcr ad'v ised 
Honorable J ohn \V. Olson, the then Superintendent of P ublic Inst ruc­
tion, tha t the wear ing of s tIch ga rb by teach ers while teaching in public 
schools was unlawfu l. The statutes o f this state make the opinions of 
the Att orney Gene ral, r endered to the Superintendent of Public Inst ruc­
tion, decisive unti l the <llIcstion involved s'ha ll be decided otherwise 
by a court of competent j ur isdiction. 

March 31, 19 15, 
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Yours truly, 

CLlFFORD L. HILTON, 
Assistant Attorney Genera l. 

EDUCATI ON- Hiring of teacher related to member of board. 

C. G. Schulz, Super intendent o f Education. 

!Dear Sir : You s tate that a young lady was engaged by two mem­
bers of the board to teach school, the cont ract bei ng signed by the 
treasurer and clerk of the di s tri c t, both of whom w ere distantly related 
to her by marriage. The Ohairman o f the school board refused to 
sign the contract; the teacher taug ht two m onths and resigned, and has 
rece ived no compensation fo r s ll ch teaching. 

A t the last annua l meeting of the school di strict a unanimo us vote 
was cast in favor of paying her ••• .for the two months' service 
r endered. The question presented is whether the school board may 
properl y a llow a bill for the serv ices referred to, and whether the office rs 
of the school di strict should d raw a n order therefor, and the treasurer 
pay the same. 

I r egret to say that in my opinion thi s inquiry mus t be answered in 
the nega tive. The law absolute ly prohibits the Ihirillg of a school teach­
e r who is rela ted by blood or marriage to any member of the school 
board, except upo n unanimous vote of all the member s of s uch board. 

The hiring of teachers is a matte r placed (within the restrictions o f 
law) entirely in the 11ands of the school board, and t he voters of the dis­
trict at an anllua l o r specia l meeting of the di s trict have no voice in the 
hiring of such teache r. 

March 16, 1916. 

Yours truly, 

CLIFFORD L. HILTON, 
Assis tant A ttorney Genera l. 



ATTORNEY GENERAL '147 

221 
EDUCATION-Transportation of pupils. 

A. J. Ste llll11eS, Treasurer, School Distr ict. 

Dear Sir: You are adv ised that under th e school laws of this state, 
a school board is au th o rized to a rrange for the transportation of chil­
dren to and fro III school, with out being authorized so to do by a school 
meeting of the di strict. See Chapter 472, G. L. 1909. 

It is within the power of the annua l sc hool meeti ng or a special 
a well upon the school house g ro unds. I t then becomes the bounden duty 
o f the school boa rd to carry out the instruct io ns of the distri ct, provided 
funds arc O n hand available for the purpose. 

Feb ruary 17, 1916. 
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Yours truly, 

CLIFFO RD L. HILTO N, 
Ass is tant A ttorney General. 

EDUCATION-School board-Power of-To pay for lodging of pupils­
Power to provide transportation. 

A. D. Weston, T own Clerk. 

Dcar Si r : A school board of a cOlllmon school district (not contain­
ing t en townships or 1110re) has no right to pay board and lodging for 
ch ildren attending school in their district. 

If the school boa rd of a common school district decides to close the 
schools in it s district, it may do so, and then provide for the free trans­
portation of the pupils of it s own distri ct to the sc'hool in an adjoining 
or nearby district. 

January 6, 191 5. 
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Yours truly, 

CLIfFORD L. HILTON, 
Ass istant Attorney General. 

EDUCATION-Free transportation for pupils-Tax levy to cover ex­
pense of. 

C. Rosenmeie r, County Attorney. 

Dear Sir: You inquire whether a C0 l111110n school dist ri ct Illay legally 
vole money for the free tran sportation of pupils where such levy for 
that purpose would require an excess o f the fifteen mill s limit. In other 
words, you inquire whether the fifteen mi ll s limita tion covers an ex­
penditures except the purchase of sites, and the building and equipment 
o f school houses. 
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I am of th e opll110n that the ex penditure ,fo r th e free transporta­
ti o n o f pupil s is an it e m to be included in the tax levy "for the support 
o f the schools" as refe rred to in Section 29 17, G. S. 1913. 

O ctober 3, 1916. 

224 

Yours trul y. 

CL1FFO RD L. HILTON , 
Ass is tan t Attorney Genera l. 

EDUCATION-State public school-Payment of expense of transporting 
child to. 

E . N. Morrill, Judge o f Probate. 

D'ear S ir : YO ll inquire in regard to sending dependent c hildre n to 
the State School a l Owato nna. as to whe the r the bill fo r sending them 
there. a nd the expense is to be prese nted 10 the county com mi ss ioners 
o r can th e judge of proba te issue an o rder a s in insanity ca ses? 

1 wo uld say that if the cOlllmitment to Ihe State School was issued 
in a proceed ing bro ll g ht hy the co unt y board. o r an y two members there­
of, under the p rov is io ns o f Sectio n 1942, Rev ised Laws. 1905. then anti 
in suc h case, unde r the provi sio ns of ect io n 1946, Revi sed Laws, 1905, 
a s amended by C hapte r 442. Laws 1909, the fe es and expenses of trans­
po rtation incurred by the pe rson a uth o rized to convey a child to the 
S ta te Public School, :tre to be audited. a llowed a nd pa id as was pro vided 
by law in insanity cases o n April 22, 1909. 

The law in fo rce a ll that date. prescr ibing the manner of pay ing the 
fees and expenses o f t he pe r son tran spo rtin g a person to the in sane hos­
pital, is fo und in Sec tio n 4E62, R evi sed L aws 1905, a s suppl emcn ted hy 
Chapter 57, Laws 1905. 

If the S tate Public School is appo inted g uardian o f a child in a pro­
ceed ing instituted under th e provisio ns of hapter 260. Laws 1913, and 
t he Court direc ts some per son, des ignated by it, to t ra nsport suc h c hild 
to the c ustody of the g uard ia n at Owatonna , thc n. in my opinio n, the 
fees anti ex penses o f the person taking the chi ld to the s tate school, 
if no t paid by the parent of t he c hild , ar~ to be paid by the county 
in the first instan ce a ll the certificat e o f t he Probate Judge. S uch certifi ­
cate should rec it e that the person named th erein is e ntitl ed to receive 
a specified sum as and for hi s fees and ex penses in tran spo rtation o f the 
child (to be named ) fro m the place (named) to the State Public School 
at Owato nna. pursuan t to an o rder o f the Court appo inting suc'h sc hool 
as g uardian of the child ( na m ed) desc r ib ing the order by the date thereof 
and appro priat e refere nce to the proceedi ngs in which it was made. 

Tn other words . 1 am of the opi nio n that the fees a nd traveli ng ex­
pe nses o f the pe rson transpo r t ing th e chi ld a rc. to qllo te a part of Sec­
ti o n 14, C hapte r 260, Laws J91 3-" cxpcnses of the proc('cdin gs provided 
fo r by this act." 
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The County A uditor, in my opin ion , is author ized to pay the amount 
shown in the ce r t ifi cate to the person na med th ere in without the <lltow· 
an ce of the cla im by th e county ·board. 

March 30, 1915. 

225 

Yours truly, 
C. L OU IS WEEKS, 

A ss is tant Attorney Gene ra l. 

EDUCATION-Pupil over 21 years o f age-Non. resident-Liability for 
Tuition . 

Mr. L. L. Kell s. 
D car Sir : 'J~hc inq uiry submitted by yO ll recites the fact that you r 

school is a so-ca lled "Putnam School," unci that a pupi l more tha n twenty­
one yea rs of age, r es idin g in a norher di s tri ct is rece ivin g ins t ructio n in 
th e Sauk Cent e r Sc hool in academic a nd industrial subjec ts. 

Y ou s lat e that yOll have ad vised the S uperinte nde nt o f Schools tha t 
Sauk Center can make no charge to th e home di strict of thi s non- res i­
de nt pupil fo r tuitio n. Til th is yOll are corect. 

January 6, 19 15. 
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Yours truly. 
e L I FFO RD L. H I LTON, 

Ass is tant A ttorney Genera l. 

EDUCATION-University-Duty of state auditor- Money to be paid 
University Treasurer. 

A. C. Gooding. Sta te Treasure r. 
D ear Si r: J a m o f th e opinio n that the State Treasure r is warranted 

in payin g ove r to the Treasure r of the Sta te U nive rsity, a s d is ting uished 
from the Treasurer of ~ Iilln esota . any se t s um of money as the Regent s 
of the Sta te U nive r sit y may request the Stale Audit o r to set as ide fo r 
the use of th e U ni versity. 

This see ms to l11e to be author ized by the Consti tution of the s tate 
(A rt icle V I I I Sec tio n 4) which says: 

" All la nds which may be g rante d hereafter by Congress, o r o ther 
donat ions fo r sa id university purposes, sha ll vest in the in st itut ion." 

Earlie r in the section it sa ys that " th e endowments heretofore 
g ranted to the uni ve rsity a rc peq )e tuated unt o the sai d univ ers ity." This 
vests in the uni versity the inte rest Oil Sti ch endowments and g ran ts and 
the refo re g ives it the rig ht to usc the same as may be necessary fo r the 
purposes o f the s tate universi ty. 

Yours truly. 

October 4, 1916. 

LYNDON A. SMITH, 
Attorney General. 
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227 
EDUCATION-University-Professors- Payment for extra services. 

J. A. O. Prell s, State Auditor. 
D car Sir: Tn rep ly to your letter relative to the payment of bills of 

U nive rsity professor s for extra se rvices, I have to say tha t thi s ma t­
tcr is gove rn ed by the same prin ciple as was stated by me in a let­
tcr to y Otl, dated March 3, 1915. ] n th is lette r I Qu oted the fo llowing 
from the case of State vs. Vasa ly, 98 Minll. 47 : 

" ft is elementary tha t while a public offi cia l canllot require extra 
pay for se rvices r endered ,by him for wh ich compensation by way of 
sa la ry is a llowed by law, he may r ecove r pay for other se rvices which 
he Illay rcnder outs ide o f, and in addition to ~hi s ordinary offic ia l dut ies 
which could as we ll be performed by any other pe r son as by him." 

The comments on th is dec ision made in the le tte r of Marc'll 3, 1915, 
hereinbefore referred to. are app licable at t hi s time. in fa ct the wording 
of the opinion cited above is such as to requ ire an invcs ti gation o f each 
b ill p resen ted for ex tra se rv ices to in sure it s legal ity. 

A ugus t 5, 1916. 
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Y ours truly, 
LYNDON A. SMlT H , 

Atto rney Genera l. 

ELECTIONS-Canvass of ballots under facts stated. 

A. B. Sander, County A uditor. 
D ear Sir: It appea rs that you arc in rece ipt of an envelope contai n­

ing a soldie r vote for Kanabec Co unty. The address g iven on the en­
velope contai ni ng sll ch vot e is Mora, M innesota. You are of ·the opin io n 
the proper voting precinct may have becn thc tOW 11 of Brun swick in 
you r county. but you have no way of being s llre about it. I assume tha t 
there is b ut o ne vo ting pr ec inc t in the village of 1\'1 ora. 

U nde r the 1916 law the vot e is t o be canvassed by you and placed 
with the pr cc inct vote as ind icated by the small envelope in Quest ion. As 
you did not se nd any county bal1 0ls to the Secre tary of State, th ere 
wi lt be conta ined in s ll ch small en ve lope o nly the ballot o f the soldie r 
coverin g the pres ident ial elec tors, sta te officers a nd con stitut io nal amend­
mellt s. Make the canvass as above s ta ted. H the county canvassing 
boa rd has a lready com ple ted it s labo rs and adjourned. then it wi ll be 
too la te to canvass this vote, and you should place the small envelope in 
the la rge r one, sea l it up, make th e proper nota tions 0 11 the outside o f 
the larger envelope, s tati ng why it had not been can vassed, and sa fely 
preserve stich large envelope with it s content s. 

Nove mber 15. 1916. 

Y ours truly, 
CLIF FO RD L. HT L1 0N, 

Ass islant Attorney Genera l. 
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ELECTIONS-Ballots-Distribution of under facts stated. 

C. R osenm eicr, Coun ty A tto rney. 

Dear Sir: You state that one of the cand idates fo r an e lect ive of­
fice in your coun ty des ire s to have pri nted and ci r culated a number of 
sample ba llots. containin g the entire list of county ca ndida tes, wit hout 
making any marks after hi s own name. You state that the ballo ts wi ll 
be exactly as the officia l ba llot, except of course that the names or ini­
tials of the officia ls wi ll not appea r thereon, nor will they be of the sam e 
colo r as th e official ba llot. The Illa ll in <Iues ti on desires 'to mai l the 
sample ba ll ots to th e voters. 

You re fer to Section 567, G. S. 1913, and state that the re can be 
no ques tion that the printing and dist ri buti on of th e ba llots is a legal 
expense. I n th is you are doubt less correc t. 

You then desire to kn o w whether o r not s ll ch sample ballots a re 
covered by Sectio n 573, compell ing the pe rso n di stri buting the same to 
have printed thereon the name and address of the author, etc. 

]n my opiniol1 your inquiry is to be an swered in the affirmat ivc. 

November 3, 1916. 
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Yours tru ly, 

CLIFFORD L. HILTON, 
Assistant A ttorney Genera l. 

ELECTIONS-Ballots-Only nominee's names appear thereon-NoJJ­
partisan offices. 

J ohn J. Selemske, Esq. 
D ear Sir: T he law now provides that a pe rson cannot be nominated 

(except in case o f vacancy) fo r a nOli-partisan office except a t a primary 
elect ion. It therefore fo llows that if an e lect ion is 10 be held in No­
venrber for a non-parti san offi ce (inc luding county commiss ioner) then 
no pcrsons can go lIpon the general e lec t io n ballo t except such as werc 
chose n a t th e primary or are to have ,their names go upon ,t he genera l 
election ba llot purs uant to a fi ling ma de beforc the primaries where not 
to exceed two candidates fil ed for the offi ce in ques tion. There will be 
a blank space on the genera l e lec t ion ball ot in wh ich a namc can be writ­
ten for the office of county commissioner, whcre the re is one to be 
elected. I f however, a vacancy should exist in the office by death , 
res ig nat ion o r othcrwise, and 11 0 pe r son has been nominated th erefor, 
as above indica ted, then a name can go on the ba llot by pcti tion. 

June 13, 1916. 

Yours t r uly, 

CLIFFORD L. H1LTON, 
Assistant Attorney Genera l. 
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231 
ELECTIONS-Candidat~s-Righ t to withdraw from ballot. 

Edward Free man, Village Atto rney. 

D car Sir: You s tate that Chi sholm is a village of over 5,000 inha1.>­
itant s. and therefore uses the A ust ralian Ballo t System, under the p rovi­
sions of Chapte r 210 G. L. 1913. Y o u inquire as to whet her a per soll 
who was filed as ca ndi date fo r office can withdraw as s nch candidate 
and run for ,1IIot he r office, o r e lse not be a cand idat e fo r any office at 
such elec tio n. Yo u also ask whe ther, if s ti ch withdrawal is pe rmitted, 
the same C;III take place afte r the last day fo r fi ling has passed. 

You are advised that, in my o pinion, both of your inquir ies arc prop­
erl y answered in t he affirmative. I t has he retofore been he ld by thi s o f­
fice as regards thc withdrawing of a namc o f a candid ~\'te at a pr imary 
election, tha t indepe nde ntly o f statute the r igh t to w ithd raw exis ts prior 
to the tim e of m aki ng lip the prima ry ballo t. J think 'rhe same ru le is 
applicab le here. 

l\larch 8, 1915. 
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Yours truly, 
CLIFFO RD L. HILTON, 

Ass is tan t A tt o rney General. 

E LECTIONS-Description of profession of candidate on ballots. 

E, J . J ones, County Attorney. 
Dear Sir : I have to say that ca nd idat es ' nam es, not descriptions, go 

on ballots. I t is a questio n of fact w hat lh e name of a ny specified can­
didate is. I have know n a man who had as a fir s t name "Doctor," a lso 
one whose firs t !lame was "CoIQlle l." A citizell of St. Paul has fo r a fi r s t 
na llle "B ishop," 

J uu e 5, 1916. 
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Y ours t ru ly, 
LY NDO N A. SMITH, 

A ttorney Ge nera l. 

.::::LECTIONS-Carrying ballots to voters unable to attend polls. 

1-I on. E rnes t Lundeen, 
Dear Sir: You inquire as to whet her the elec tion judges may take 

the ba llo ts of th e soldi ers in the hospita l at the Soldiers' H ome, the in­
m a tcs o f s tic h hospital no t being physica lly able to go to the polling 
place tha t w ill be established o n the Soldi ers ' I-[ome Grounds. 

I am obli gcd to an swer your inquiry in the negative. 

June 1, 1916. 

Yours t ruly, 
CLIFFORD L. H I LTO N, 

A ss is tan t Attorney General. 
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£LECTIONS-Secretary of State to prepare ballot. 

) . A. O . Prcus, S tate A uditor. 

Dear Si r : A fter a ca re fu l co nsid era ti on of the questio n as to whether 
or not e lec tion printing should be let to bidder s, accord ing to the gen­
era l prov isions of Secti on 4932 G. S. 1913, I have to say t'hat in my 
judgment the elect ion printing is to b ifY att e nded to by the Secre ta ry of 
S tate, and so a tt e ndi ng to s ll ch m a tters he is not bound by th e la ws 
gene ra ll y a pplicable to s tate printing. 

The term used in lhe Statute is u sually that the Secr et ary of S tate 
s ha ll prepare the ballots anti o ther in s trument s re lati ng to elect ion, and 
bo th by the te rm s o f your inqui ry, and the lan guage o f t he Statutes, 
the real ques ti on is as to th e mea nin g o f the word " prepare" in thi s par­
ti cular connection. 

\.vebster defi nes "prepare" as " to fi t. adapt or qua li fy fo r a pa rticu­
lar purpose." The thin gs prin ted fo r th e particular purpose of making 
them ready for li se in electi on ma tte rs seems to me to be prepa ring such 
things. . 

I n Section 400 G. S. 1913, the S tatute says, th e 

"Secreta ry of State. County A uditor and City Clerks shall place 
upon the ba llot prepared by the m, respec ti ve ly, the names of all can­
didates. " 

Section 396 says: 
"The officer whose duty it may be to have such ball ots prepared and 

printed ;" 
Secti on 317 say s tha t rhe 'White ballot " shall be prepared under the 

direct ion of t he Secretary o f S tate, and bound in lo ts of fifty." 
I can come to nO ot her co nclu sio n th an tha t th e preparing o f the 

ba llo t . and likew ise ot her mat ter. includes the printing of the same, and 
that therefore. thi s pr inting is included in tha t mcntio ned in the las t 
clau se of Section 4932, G. S. 19 13, as "otherwi se provided fo r by law." 

Septe m ber 18. 19 16. 
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Yours truly, 

LV , DO N A. SM ITH, 

Attorney Genera l. 

ELECTIONS-Color of paper used for ballots. 

O. E. Ky llo, Village Recor de r. 

Dcar Sir: You sta te that th e Village of Goodhu e on June 19 voted 
upon a bo nding proposi t ion, tha t a ll th e provisions o f law we re co mplied 
with except tha t the ba llo t s were no t printed on laven de r co lo red pa per, 
a nd depos ited in a lavender colored box, suc h paper no t being obta inable. 
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Th e ballots were printed 0 11 li g ht blue paper, a nd y ou inquire whe ther 
th e election was illega l fo r the reason tha t lavende r paper was not used. 
In my opin ion your inquiry is to be a nswered in the negative. 

June 21, 1916. 
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Yours tru ly , 
CLIFFOR D L. HILT ON, 

Assis tant Atto rney General. 

ELECTIONS-White Ballots-Who furnishes. 

J ohn Boss, Cou nty Audito r. 
Dear S ir: YO li afC correct in your interpretat ion of Secti on 317 G. 

S. 19 13, to the effec t that the w'hi t e ballots will be furnished you by the 
Secre tary of State, ready for distribution, and tha t your local printer 
will n o t be obl iged to pr int sa id ba llo ts. 

October 12, 1916. 
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Y ours tru ly, 
CLIFFORD L. H I LTON, 

A ss is ta nt A tt orney Genera l. 

ELECTIONS-Bribery-Citizens o ffer to contribute to city treasur,.. 

L. K lipla, Esq. 
'Dear Sir: The statu tes of thi s s late include among the defin itions of 

bribe ry, the fo llowing: 
"Every per son who wilfully, di rec tly o r indirect ly, pays, gives o r 

lends, any money * * * o r o the r valuable consideration, to o r fo r a ny 
voter, or to o r for any ot her perso n, in order to induce any vote r * * * 
to vote in any particular way, at any elec ti on o r primary, s ha ll be guilty 
o f a felony ." 

Sect ion 612, General Statutes, 1913. 
M y assistants a nd I agree that the proposit ion whic h you make with 

rega rd to g iving to the City of Owatonna an amount of m oney equal t o 
the amount that would be received fr om sa loon lice nses, if the city should 
vote against license at the coming elect ion, would be so n ear a vio la­
ti on of the bribery sta tute refe rred to above t hat thi s office cann ot g ive 
suc h an act any encourage me nt. 

I a lso ca ll your atte nti on to Section 574 Genera l S tatutes 19 13, and to 
parag raph six of Sec tio n 606 General S ta tu tes. 1913. 

] f some statutc or dec ision should be d iscovered which has a len· 
ucncy to cas t doubt upo n the correctness of t he foregoing opinio n it 
will be carefully considered, and you will be adv ised hereafter of any 
change of view which I may have. 

Your truly . 

March 3, 19 16. 

LYNDO:-l A. SM ITH, 
Attorney Gene ra l. 
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ELECTIONS-City Recorder-Fees for distributing supplies. 

John Boss, County Audi to r. 

155 

Dear Si r: You are adv ised that, in the opin io n of this office, your 
City Recorde r is only enti tl ed to $1.00 ; and a lso 10 ce nts pe r mi le fo r 
each mi le necessar ily traveled in going to th e cOllnty audito r' s office to 
receive ballots and e lection supplies. Th is is t rue whcth er the c ity is 
composed of one o r more wards, irrespect ive of the number of packages 
of sup plies he may receive , 

Apr il 26, 1916. 
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Your truly. 
CL1FFORD L. HILTON, 

Ass istant Attorney Genera l. 

ELECTIONS-Corrupt Practices Law-Applications to candidates for con· 
gress. 

H on. VV. G. Calderwood. 
Dear S ir: I n rep ly to you r letter I have to say that for the most 

part the Corrupt , Practice of our slate remains in fo rce as to the ac ts 
of candidates during the campaigns preliminary to bot1t the primary 
and the gcneral elections. 

Thc amount to be expended seems to be governed by the Federa l 
Laws, and the report s of s ll ch expendit ures arc to be made to the Sec­
retary of the Se nate of the U nited States, rat he r than to the Secretary 
of State, A ll of th e police regulations arc in my judgme nt enforced in 
thi s state. 

There is one other malle r that I think is governed by the Federal 
Law, and that is the maintenance of headquarters. In this state a can­
didate cannot maintain direc tl y any headquarters under th e provisions 
of Corrupt P racti ces Act, but under the Fede ral law such headquarte rs 
can be maintained by a candidate. 

Augus t 14, 1916. 
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Yours truly. 
LYNDON A. SMITH, 

Attorney General. 

ELECTIONS-Corrupt Practices Act-Application to candidates for 
Congress. 

Julius A. Schmahl . Secretary of State. 
Dear Si r : I have to say that the firs t question contained in your 

inquiry should be' answe red by saying that the federa l leg islat ion is con· 
t rolling in th is state o n the subject of limit of expend iture. 
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The second ques t ion ca nnot be answered so readi ly o r with ce r­
t ain ty because t he s tat e primary elec tio n law is largely bi nding upo n 
candidates for Unit ed Sta tes scnator, and fo r representa tive in Congr ess. 
T he la w apply ing there to is st a ted with cleafness by the Uni ted S tates 
sup reme court in the case of Ex Parle S iebold , 100 U. S. 371, 383-384. 
Thi s act io n inv olved t he ()lIC s t i O Il of th e interpre tation of the fo llow­
in g clause of the F edera l Constitutio n : 

"The l imes, p laces and m a nner of ho lding e lec tions fo r se nators 
and representat ives shall be pr esc ribed in ea c h sta te by the legis lature 
thereof ; bu t the Cong ress may at any time. by law, make o r a lte r such 
regu la tion s, exce pt as to the place o f choos ing senato rs." (Article I, 
Sect io n 4). 

The s tatement of t he law as based upo n thi s cons titu tio na l provi­
s io n is a s fo llows: 

"Afte r firs t :' '1'horizing the s tates to presc ribe th e regulations, it is 
atided. 'Th e Cong ress may at ;:lIly ti me, by law, make o r alt er s tic h 
regulat io ns.' 'Make or a lt e r:' \·Vha t is thc p lai n mea ning of th ese words? 
I f no t untier th e p repossess ion o f som e ilbs trac t th eory of thc relat io ns 
betwee n the s tate and nationa l gover nment s, we should not have a ny 
d ifficu lt y in unders tanding th em . The re is no decla r at io n that the reg­
ulati o ns sha ll be made eith er wholl y by th e s tate leg is lat u res or wh olly 
by Congress. If Congress docs no t interfere, o f course , they may bc 
made wholly by the s tale; but if it chooses to in terfere, the re is no thing 
in the wo rds to prevent it s d oing so. eith er wholly or partially. O n the 
con tra ry , th eir necessary implica tion is that it lIl ay do ei th er. ] L may 
either m ake t he reg ulat ions, o r it may alt er the l11 . If it o n ly a lt er s, 
reav ing, as man ifes t conven ience requ ires, t he genera l o rganiza ti o n of 
the po ll s to the sta te, t here result s a necessary co-ope rati o n of the two 
government s in regulating the subj ec t. But no r epug na nce in th e sys­
tem of reg ulat io ns ca n ari se thence; for t he power of Cong ress over the 
subj ec t is paramount. I t may he exerci sed as and w he n Congress sees 
fit to exe rcise it. When exer cised , t he act io n o f Co ng ress , so fa r a s it 
ex te nds a nd conflic t s wit h the regulat ions of th e s tat e, necessar il y super­
sedes th em. This is im plied in the po wer to 'make o r a lt er.' * * * 

Th e objecti o n, so o ft en repeated. that s uch a n app lica tio n of con­
gress io nal regulations to those previously made by a s ta te wou ld pro­
du ce a clashin g of juri sdi c tions an d a confli ct of rules , loses s ight of 
the fa ct that t he regula ti o ns made by Cong ress a re par::ullo unt to those 
mad e by the s tat e leg is lature; a nd if t hey co nfl ic t therew it h, the lalter, 
so far a s th e conflict extends, ceases to be o perat ive." 

Tn view of the law a s stat ed in the Ciuo tation jus t m ade fro m a ll 
opi ni o n o f the U nited St ates suprem e court, r can not b u t reac h the 
conclusio n that Cong ress, having prov ided for t he fi ling of detai led ex­
pe nse acco unt s with t he c lerk o f the I-lo use of R epresentatives a t \Vas h­
ing to ll or to the Secreta ry of the U ni ted S tat es Sena te, as the ca se 
m ay be, has done away with th e requirem e nt s of the S ta te law that 
th e sta teme nt of ex penditures s hou ld be fi led with th e Secre tary of 
S tate. 

It should be express ly unde rstood that the fo regoing ru ling docs 
not in any way permit any m ember of Cong ress to do t he things fo r-
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bidd en by th e Corrupt P ractices Act of th is s tate so far as they do not 
re late to the expenditure of m oney o r the r efraining from stating the 
personal expenditures which th e law s of the U nit ed States say "shall 
not be consider ed any part of the sum fixed as the limit of expense, 
and need not be s hown in the statement 'h ere in required to be filed." 
See Chapter 33, Volum e 37, Un ited States Statutes at Large. 

. Apri l 26, 1916. 
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Yours truly, 

LY NDON A. SMIT H, 
Attorney Gene ra l. 

ELECTIONS-Corrupt Practices Act-Application of to campaign for con­

stitutional amendment. 

li on, P . .1-1 •• McGarry. 

Dear Si r: This oRice has he re to fore held that the Corrupt Pract ices 
Act app li es to ac ti viti es within th is s tate, th e purpose of which is to cali se 
e it her the ad opt ion or the defea t of a cons titutiona l ame ndment. Sub· 
divi sion 9 of Section 606, G, S. 1913. appea rs to admit o f no other con· 
struction, T'here is o the r lang uage that appears to bea r Ollt thi s con· 
struction ; fo r in stance, in Sec tion 570, it refers to pri ntin g matter In a 
newspapcr-

"for influencin g or a ttempting to inAuence any vo ting a t any elec­
tion or primary throug h a ny means whatsoever." 

Sec tion 576, G, S. 1913, prohibit s the g ivin g of meal, drink, enter­
tainment , ctc., with the inte nt o r hope to influence a ny person. 

"to give or refrain from giving hi s vote at such primary or election 
to o r for any candidate o r po li t ica l party ti cke t, or measure befo re the 
people," 

The next Scction uses substant ia lly the same language. See also 
Section 580. 

Our conclusion therefore must be that Sectio n 592, G, S. 1913, pro~ 
hibit s any corporatio n fr om m akin g contrib utions toward the campaign 
you have in mind. Such contributions mu st come from individuals. 
The politi ca l commi ttee having such campaign in charge must file it s 
statcment of cont ribution s and ex penditures in the manner provided by 
the Corrupt Practices Act. The s ize o f th e contribution which an in· 
d ividua l may make to s ll ch poli tica l committee is not limited. 

Febr uary 24, 1916. 

Yours truly, 

WILLIAM J. STEVENSON, 
Ass istan t Attorney Genera l. 
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ELECTIONS-Corrupt Practices Act-Committee refe rred to must make 
report. 

C. 1. Swenson, Esq. 

Dear Sir : The A tt orn ey Genera l has held that a County Campaign 
Committee, orga nized for the purpose o f infl uenc ing a county option 
elect io n, eith er fo r o r against county opt ion, is, under th e Corrupt Prac­
ti ces Ac t, to be cons idered as a Politica l Commi ttee, and therefore must 
make the report which the COTl"lIp t P rac tices Ac t provides shall be 
made by a Polit ica l Comm ittee. 

Jun e 28, 1915. 
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You rs tru ly, 
CLIfFORD L. HILTON, 

Ass istant Attorn ey General. 

ELECTIONS-Corrupt Practices Act-Application of law to county op­
tion election 

"V. E. Rowe, ESQ. 

,Dcar Sir : J have to say that 111y view of the questio n of the relat ion 
of the Co rrupt P rac ti ces Act to ci tizens' com mittees is as fo llows : 

Section 2 of the County Opt ion Law says: 
"In all elections hereunder, except as to matters herein otherwise 

provided for, a ll provisions o f law governin g general elections ,for county 
officers in thi s Slate, includ ing penal p rovision s .... .. s hall app ly 
and govern as far as applicable." 

Tn Subdivisio n 6 of Section 40 of ·the Cor rupt P ractices Act occurs 
the followi ng: 

"The term 'e lectio n' shall mean and include a ll the general, specia l or 
other elect ions ...... under the elec ti on laws govern ing any el ec tio n in 
any district , coullt y .... "." 

In Subdivision 9 of the same sect ion occur these words: 
"Every two or more perso ns wh o s'l1all co·opcratc in the r ;uslng, 

collec ting o r di sbursing of money used or to be used ...... for or against 
the adopt ion of any law, ordinance or constitutiona l amendment, shall 
be deemed a politica l committee." 

Subdivis ion E of Sectio n 19 o f the Corrupt Act says: 
"Statements sha ll a lso be made by any other political committee 

showin g the tota l amount of r ece ipts and disburseme nt s and fo r what 
purpose · sllch disbursements a re made. Such statement shall be fi led 
with the auditor ()If the coun ty in which s uch comm ittee 'has its head­
Quarters, within thirty days afte r any primar y or e lec tion." 
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Section 8 of said Corrupt Practices Act, Subdivision 2, says: 
"No person, firm or co-par tnership shall disbur se, spend o r cont ribut e in 

any manner whatsoever for political purposes during any primary or 
election a s um of money in excess o f $50, except through a political 
commi ttee." 

In several sections the act is made to app ly to elec tion s at which the 
voters are to 'Vote upon any "measure before the people." See Sections 
10, 11 a nd 14. Other expressions somew'hat simi la r appear in other sec­
tions of the act. 

Inasmuch as this law is a crimina l law, it is r equired to be construed 
with reasonable st ri ctness, yet the rea l intent of the legislature is to be 
obtained from it s prov isions and. as so obtained is to control the interpre­
tation of th e sta tute. My judgmcn t is th at the proper interpretation of 
this law is that it applies, for the most part .. to the elections at which the 
ques tion of county option is to be vo ted on; that two or more pe rsons 
who co-operate in effor ts to pass or prevent th e passage o f the coun ty 
option propos iti on {ann a politica l committee, which should in a genera l 
way, and sufficien tl y to comply wit h paragraph E of Section 19, keep ac­
count of their expenditures and fi le that account with the aud ito r of the 
county within thirty· days afte r the elect ion. It would also seem that 
by the terms of Section 8, the amou nt of money which may be given lO 

a nd expend ed through a political commi ttee is not limited. 
There a re some features of the Corrupt Practices Act which r elate 

o nly to the election o f persons to office. Such paragraphs as re late 
wholly to that subject, instead o f to the more genera l matters r elating t o 
a ll elections, would not seem to be bi nding upon or app licable to elections 
under the county o pti on law. For installce, Section 1 is confined to the ex­
penditure of candidates for nomination o r electio n to an elective office. 
Section 14 is probably applicable to elections held under the county option 
law. It is poss ible that a court might hold that the law was so fully direct­
ed to the el ection of candida tes fo r office that it would not app ly to elec­
t ions upon measures. I do not hold thi s view and believe it more like ly 
that it wi ll ultimately be sett led that those po rtions of the Corrupt P ract ices 
Ac t which app ly to elect ions he ld for the purpose of voting upon measures 
will be sustained as separable from those provisions which apply only to 
the election of candidates for office. 

April 22, 1915. 
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Yours truly, 
LYNDON A. SMI TH, 

Attorney Gc nera l. 

ELECTIONS-Corrupt Practices-Campaign against county seat removal. 
Will. H. Lamson, Esq. 

Dear Sir: I state that I do not find anything in the Corrupt Prac­
ti ces A ct which requ ires the fi lin g o f s tatcments of rece ipt s a nd di sburse­
ments by self-consti tuted comm ittees who are conducting a campaig n 
for or against the r emO!VaT of .your county scat. 

Yours truly, 
WI LLIAM J. STEVENSON, 

February 24, 19 16. Ass is tant Attorney Genera l. 



160 BIENNIAL REPORT 

245 
ELECTIONS-Corrupt Practices Act-Contributions by candidate to 

political club. 

P. W. McA lli ster, Esq. 

Dcar Sir: You s tate that you arc a candidate for Representative in 
the 34th Distric t and you ask whether under the corrupt practices act 
yOll would be pe rmitted to g ive toward the fi nancial suppor t of the 
E ig hth Ward Republican Club. 

It has bee n held that a candidate (n o t exceeding the maximum he 
is authorized to expend ) may contri bute to any polit ica l committee. I 
th in.k tha t a po li tica l dub such as yo u describe cou ld p roperl y be ca lled 
a polit ica l cOlllm ilicc and t herefore that yOll could contr ibute to it. 

Octohe r 21. 1916. 
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Yours truly. 

CLIFFORD L. HILTON, 
Assistant Attor ney Gene ra l. 

ELECTIONS-Corrupt Practices Act-Filing expense account. 

1-10 11 . K nute K nutson. 

Dear Sir ; Relative to the necessity of a candidate for office fi lin g 
an expense account 0 11 th e Saturday preceding primary e lection day, when 
s ll ch ca ndidate it 11 0t to be voted for at the primary for the reason tha t 
fi lin gs for the salli e office were no t sufficient to require the placing of the 
names of candida tes on the primary e lect ion ba llot. 

Your a tt ention is ca lled to Section 585 G. S. 1913, in wh ich it is ex­
pressly p rovided that-

"Eve ry candidate *'.. s hall 011 the second Satu rda y occu rring afte r 
such candida te has fir s t made a di sbursement *' *'. and thereafter on 
th e secon d Saturday of each ca le ndar month ullt il a ll disbursements shall 
have been account ed fo r, and also o n the Saturday preceding any election 
or p rimary, fi le a finan c ia l s tatem ent , e tc," 

It is my opinion that you should , on Saturday, June 17, file an ex­
pense account. 

June 16, 19 16. 

Yours tru ly, 

LYNDON A. SMITH, 
Attorney General. 
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ELECTIONS-Corrupt Practices-Newspapers-Political Advertising­

Price of same. 

\.y. S. lVhilbeck, Esq. 
De~\ r Sir : Yo u arc advised that there is no s late law regula t ing 

the amOllnt that a newspapcr may charge for adverti sing th c ca ndidacy 
of a person who is r un ning for an elcc t ~c office. 

Ap,;1 29, 1916. 
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Yours truly, 
CLI FFO RD L. HILT ON, 

Assistant Attorn cy Gc nera l. 

ELECTION-Corrupt Practices Act-Nan-candidate conveying voter 
to the polls. 

Edwa.rd L. Rogcr s, Coullty Attorney. 
Dear Sir: You ca ll atten t io n to Sect io n 5i9, G. S. 1913, and ask 

whether a person who is no t a candidate no r connected in any way w ith 
a ny can didat e fo r office C<l 1l cOllvey voters to thc polls is guilt y of anv 
cr iminal o ffcnse, a nd if so, what is the pena lt y. 1n my opinio n such 
perSO Il docs cOlllmit an offense, and th e gene ra l penalty proyi ded fo r 
inSect ion 607, G. S. 1913, would be appl icable. 

You sugges t that the last part of th is sect io n mak es it o ll ly app li ca­
ble to candidate s, but w ith th is s ugges t io n I cann ot ag ree. T he po rtio n 
of th e sec tio n referred to rcads as follows: 

"A nd no per so ll so conv icted s ha ll be per mitted to take or ho ld office 
to which he was elec ted. if any, or rece ive the emolu ments thereoL" 

1 t seems that th e purpose o f the leg is latu re was that as far as C"11-

dida tes were concer ned, in additi on to the puni shment provided for a 
con vic t ion , tht' candid ate should be deprived o f the ri ght to ho ld offi ce or 
receive the emolu1l1 ent s the reof. Th is was wcll with in th e legislat ive 
power. 

J uly 26, 1916. 
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Yours tru ly. 
CLIFFORD L. HILTON, 

Assistant Attorney Genc ral. 

ELECTIONS-Corrupt Practices Act-Construed-Payment of expenses 

after election. 

Th e D ulu th H era ld. 
Gent lemen: 1 have to say tha t Section 584 o f th e Ge neral Stat utes 

of 1913, is so clear that i t call not be int erp re ted to mean othe r t han t hat 
which it specifica ll y an d co ncisely states. 
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The penalty prescr ibed by statute for paying a bill by a candidate o r 
per sonal or party campaign committee, incurred before a primary or eJec­
tion in connection with a po litico. ! ca mpaign, is anything frOIl1 a twenty­
fi ve do llar fine to three yea rs in the Sta te 's prison, according 10 circum­
s tances, and the di sposi tion o f the person senten ci ng a convic ted offender. 

The question th en arises whether or not a law of thi s kind is un­
constitutional. The Supreme Court of our stale has held the corrupt 
practices act constitutiona l, with an intimati on that there Illay be some 
things in it so unrelated to the purity of e lections that they would be 
dropped out by the supreme CO llrt upon a consideration of those partic­
ular feature s of the law. r am of the opinion that the <Itlest ion whethe r 
or not a man pays an honest politi ca l debt, incurred before a primary or 
election, bu t 11 0t prese nted w it-hill tell days after such primary or election, 
is not a matte r which can affect the elect ion already held, and that there­
fore it is not o ne of the clauses of the corrupt practi ces act which has an 
important bearing upon purity of el ec tions. A t the S;'lIne time, the re is 
no doubt but that the state may fix a short s tatute of li m itations w ithin 
whi ch bills I1Hl s t be presented and deb ts paid so that th e financi al tra n­
sactions of a political ca ll1pai g n Illay all be closed wit hin a reasonable 
t ime after the election is over. I cannot say as a mattc r o f la w that the 
ten days' s tatute o f limitatio ns is unrea sonblc. 1 do no t think a person 
would Jose hi s oAlce because of payi ng honestly a bi ll which had bee n 
overlooked by hi s creditor .for m ore than ten days afte r a primary o r 
election. 

r am inclined to think, so far as Sect ion 584 is a sta tute of limitations, 
it is good, and so far as the payment o f a bill presented more than ten 
days after the primary o r elec tion is conce rn ed, it mi ght be 'held to be an 
offense, but such paym e nt would not be a g round for the forfei ting of 
an offi ce. 

February 18, 1915. 
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Yours truly. 
LY NDON A. 5 WTI-I, 

Attorney Gene ra l. 

ELECTIONS-Corrupt Practices Act-School district bond election. 

]. P. Wallace, Clerk. 
D ea r S ir : You state that your school di s tri ct is soon to vote upo n 

the issue of bonds to the Sta te o f ~Joj ll nesota for the purpose of building 
a hi gh school bu il ding, and you inquire w hether it would be contrary to 
law for eithe r or bo th sides to t he ques tion to convey vo te rs to t'he 
polls for th e purpose of ;vot illg. and wheth('r it wou ld be contrary to the 
provisio ns of law for pe ll S0 l1S to circulat e ti ckets, and solicit voters out­
side of the polling place. 

Although the corrupt practices act is suscep tible of th e construction 
that neith e r of the things above referred to s hould be done, and al­
though ('his office was at first inclin ed to · the v iew that suc h a ruling 
should be made, st ill a number of Ihe district court s have placed II differ-
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eut construction 0 11 tile law, a nd it has bee n he ld by such courts that it 
is not contrary to law to so licit voters or to co nvey them to the polls 
of a school election called for th e purpose of \·oling upon a contemplated 
bond issue. This ru ling of the courts has been followed and is now the 
ruling of thi s office. 

January 12, 1915. 
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Yo urs t ruly, 
CLIppaRD L. HILTON, 

Ass ista nt Attorney General. 

ELECTIONS-Corrupt Practices act-What a compliance with. 

Oscar C. Ronken, E sq. 
D ear S ir: J am of the opinion th:lt the proper answers to your in­

quiries are ;\s fo llo ws : 
1. Must an adverti sement in a new spaper, intended to infl ue nce ' 

vo t ing at suc h elect ion, h:I\Ve at its head the names of th ese five cOTllmit­
lee membe rs? 

"Vhat would be required to be at the head of s ll ch a n ad would 
be "pa id advertisement" with th e amo unt o f money to be paid therefor, 
the name of t he autho r and the person or persons auth o rizing the pub­
li cat io n. 

2. \Vo ul d it be a suflicient com pliance w it h t he law if the name of the 
Secreta ry of thi s committee appears at the head of such advertisement? 

It would he suffi cient if the name o f the sec reta ry appeared with the 
name of th e committee. assuming that the cOlllmittee 'had instructed the 
secretary to causc Stic h> a n ad to be published. 

3. "'''o uld it be a sufficic nt complian ce with the law to s t ate: m erely 
that "the fo llowing is suppli ed by t he fri c nd s of Coun ty Optio n, to be 
paid for by them at th e ra te of lOe per line. 

J do 110t think it wou ld. 
4. In a circula r to be is sued by this comm ittee containing sev~ra l 

articles written or compi led by m embers oC this cOl1lmittec, would it be 
a sufficient compliance with the law to s tate 0 11 th e face of the circular 
the names and addresses of t he cOlll mittee without indi ca ting which 
m ember is th e autho r ·of wh ich article? 

T do not think so. 

May 12, 19 15. 
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Yours tru ly. 
LY:-1DON A. SM ITH, 

AHorney General. 

ELECTIONS-County Option-Irregularities in. 

Constant Larson, Coun ly A ttorney. 
Dea r S ir: You state that the county o ptio n elect io n for DOllglas 

County will take place next M o nday. You refer 10 the provisions of the 
law found in Section 7 of C hap ter 23, Gene ral Laws 1915, providi ng that : 
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" Th e judges of s nch e lec ti on in each tli s tri ct sha ll take from the cus-
10di:111 thereof, and li se at slIch elec tion the r eg is ter of vo ters used in said 
district at th e genera l election nex t preceding sa id e lection so to be held as 
here in provided." 

You furth e r s tate that the city cle rk of i\l cxandria info rm s yOlt that 
these registe rs fo r th e fiv e cl cc ti o ll prec incts in the· cit y call1l01 be .found, 
and you ask how, und er these circulll s tances, the e lectio n s hou ld be 
cond ucted, and wh ether Ihe oath required by said Section should be 
adminis tered to all the vo ters befo re they arc permitt ed to 'Vote. 

Section 7, above referred 10, in additio n to the portio n above quoted, 
provides as fo llows: 

" J f allY person s ha ll ofTe r to \'o tc in an y Stich d is tri ct s whose name 
does not appear on such regis tration lis t, his nam e sha ll bc e n tered 
thereon upon hi s taking s nch oath , an swe ring s uch questio ns, and com­
plying with such o ther p rovisiO l1 S a s sha ll be required by the then ex­
isting law s reg ula t ing th e rcgislratioll of vot e rs. Aft e r hi s name is so en­
tered and before he rece ives thc 1>;lIlo t, thc judges shall adminis·tcr the 
fo llowing: oa th : "{ou do s wear that you arc a citizen of the U nited 
S tat es; that yO ll are tw cn ty- o ue years o f age a nd have been a re s ident 
of this stat e for s ix m o nth s immcdiate ly preceding th is election; that you 
a rc a qua lifi e d voter in th is di s trict; and that yo u h ~'c not voted at this 
electio n.' Upon takin£" Ihi s oath, if the judges arc sa t is fi ed he is a qua i­
ifieu voter, he sha ll be all owed to vOle. If such per son refuses to take 
hi s oath, he sha ll 11 0 1 he allowed to vote, a nd his nam e sha ll be removed 
from the register." 

U nde r the fact s a s s tated by yOll, ] do no t think t1wt an election, 
otherwise prope rly held, wo uld be inva lid fo r the sale r eason that the 
reg is ters could no t be found , and th e voters we re n o t req uired to take 
oath above refe rred to-i n the nbsence of proo f that persons were a l­
lowed to vo te who were 110t lega l vo te rs, and lhat their !Vo ting c:lUsed 
a res ult difTe rent from what it \\'0111d havc b een had th ey not b ecn per­
mitted to \·ote. 

A r egis ter should be kept of those vo ting, and ill Illy opinion, the 
safes t cou rse to pllrSll e would be to require each vo ter , b efore his bal­
lo t is rece ived, to t:,ke the oa th above presc ribed, and that is th e course 
that J would advise should he 1ake n. 

Yours tru ly, 
CUr-FOR D L. HILTON. 

A ssistant A ttorney General. 
May 28, 1915. 
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ELECTION-Hours f O T h olding c.o unty optio n. 

Stephen Singer, E sq. 
Dear Si r : Yo u s tate that thc notices pos ted ill your tow nship fo r 

a county o ption e lect io n s tate that the po ll s will be o pen from s ix A. 
M, to 9 P. M., while in an adjoining tOWI1 the notices so posted ca ll 
for the po ll s to be kept o pen from 9 A. M. to 5 P . 1\'f. You ask which 
is corr cct and what th e result will be under the ci rCll1l1 s t'lnCes s tated. 
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The county option law provides ge nerally that the county option 
elections shall be conducted in the same manner as are general elec­
t ions for county officers. The law prCll,vides that the polls at a genera l 
elec tion in a township shall be kept from 9 A. l\f. to 9 P. M., and there­
fore the polls at the coullty option e lect ion should be kept ope n duri ng 
the 'hours last above stateu, irrespect ive of what may be stated in the 
noti ces that are pos ted. 

The county option law among other things provides that-
"Failure for any cause to g ive any of the notices herein required 

(including the posting by the town clerk of three election notices) o r 
to make or file proof th ereof, shall not be h eld to invalidate a ll y elec tio n 
held h ereunder." 

It would therefore fo llow that the election would not be invalidated 
011 account of the er ror above referred to. 

Yours truly, 

Jun e 5, 1915. 
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CLIFFORD L. HILTON, 
Ass istant Attorney Genera l. 

E L E CTIONS-County O ption- Holding on day on which other clection& 
are held. 

Albert H. Ellerscn, County Attorney. 

Dear Sir: I have to say that I have he ld that it is better, and prob­
ab ly within the intent of the law, not to have any other elect ion on the 
day when a co unty optio n e lect io n is h eld. At the same time, I do not 
be lieve t'hat the holding of ot her local e lections on the day when a county 
optio n elect ion is h eld would be deemed to r en der the resul t of tha t 
elec tio n invalid. Th e peculiar wording of the county option law, 
where it speaks of not ho ldin g "other regular elections" tends to 
confuse. 1t practica ll y ca lls the cOllnty option election a regular e lec­
tion , and if it is a regula r election , then the word "regular" means any 
e lection r egula rl y he ld under a va lid law, and 1he word "regularly," in 
harmony wit'h that const ruction, would mean "governed by definite rules." 

Yours truly, 

May 18, 1915. 
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E L E CTIONS-Fees of town cle rk, 

A Ilt on Thompson, County Attorney. 

LYNDON A. SMITH, 
Attorney General. 

Dear Sir: I have to inform you that the A ttorney Genera l has held 
that tOWII clerks are ent it led to one dollar, and mileage at ten cents a 
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mi le for the trip made by such clerk in going to and r eturnin g from the 
postoffi ce o r express office to receive the electio n ballots ,for the presi­
dentia l primary. 

March 30, 1916. 
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Yours truly, 
CLIFFORD L. HILTO N, 

Ass is tant A ttorney General. 

ELECTIONS-Filing names of candidates for state offices by members of 
the Progressive Party. 

Julius A. Sdll11ahl, Secreta ry of S tate. 

'Dear Sir: Relative to the fdin g o f the names of candida tes fo r state 
offices by members of the Progress iv e Party, I have to say tha t I cons ider­
ed thi s mattcr carefully some time ago and came t o th e conclusion tha t 
the law re lat ive to the nominating of candidates by petition could be 
resorted to by th a t party so rar as th e nomination o f s ta te candidat es is 
co ncerned. I came to th e conclusion that lhe fi ling of Mr. Scha ll as 
candidate of the Prog ressive Party for Cong re ss in t he Tenth Minn esota 
district prevented the fi ling of a petition for a ny o the r member of that party 
for the congression a l o mcc ,from that di s tri ct, but did not prevent the 
fil in g of petition s fo r the nomination o f s tale o fll ce r s o r congressme n in 
o ther districts. 

Had a sin gle person filed as a P rogress ive candidate for a s tate office, 
the n in my opinion there would have been s ll ch actio n taken as would have 
constituted the holding of a s tate primary elec tion by the Progress ive 
Party, but in the absen ce o f the filin g of any o ll e for any sta te office, 
I am of the opinion that the Prog ress ive Party may resort to the filing of 
names of s tate candidate s by petiti on. 

July 17, 1916. 
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Yours trnly, 

LYNDON A. SM ITH, 
Attorney General. 

ELECTIONS-Disposition of filing fees. 

Oscar Swanson, T own Clerk. 

Dear Sir: You re,fcr to the law providing for the Austra li an ballot 
system under certain condition s in town ship elections and inquire as to 
what di spos iti on shall be made o f the money (fi ling fee ) which is paid to 
the t own clerk by candidates filin g for office. 
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This mo ney should be turn cd into the town ship treasury and placed 
in the genera l fund. Ce rtai n ex pen se is to be incurred on beha lf of the 
town ship by the clerk in the way of prov iding necessa ry -ta lly sheets and 
ba llots. 

Novcmbe r 17, 1916. 
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Yours truly, 
CLIFFORD L. I-IILTON, 

Ass istant A ttorney General. 

ELECTIONS-Candidates acting as election judges. 

A. P. Hechtman, Esq. 
Dear Sir : It appears that at your last a nnual village e lection certain 

member s o f the old board, who were ca ndida tes for re-election, acted as 
judges and cl crks of elect io n. Section 1252, G. S. 1913 provides that th e 
cou ncil s ha ll appoin t judges of elect io n for the annual v illage elec tion, but 
th at such persons so appoin ted sha ll not be candida tes fo r any vi llage office. 
This sect ion applies to villages t hat have bee n incorporated or r e-incor­
pora ted under chapte r 9, G. S. 1913. You s tate -that your vi llage is 
organized under a specia l law w hich contain s a clause to the effec t tha t 
e lect io ns should be he ld as n ca r as poss ible in confor mity with the genera l 
laws. H sec tio n 1252, G. S. 1913 above refe rred to , is by the prov isio n of 
your specia l Jaw, ap plicab le to vi llage elec tion s in you r village, it was not 
proper t hat can didates for office shoul d have offic iated as elec tion officers. 
Be that as it may, however, it has bee n heretofore held that such ac t io n 
was a lllere ir re'gula ri ty and an election, if other wise properl y conducted, 
wo uld not be in va lid fo r that reason. It would therefo re follow that the 
mere fact -t hat candidates for vi llage office ac ted as elect ion judges a t a 
v illage elec tio n, would not make th e elect ion void, and th e r esult of th e 
elec tion as canvassed and re tu rn ed could not be se t aside for tha t reason . • Yours truly, 

CLIFFORD L. HILTON, 
Ass istant Attorney General. 

July 24, 1916. 
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ELECTIONS-Appointing judges and clerks when all voters are of same 
political faith. 

'William M. vVood, Co unty Attorney. 
Dcar S ir: You state that in o ne of the p rec incts ill yo ur coullt y it is 

impossible to find a person wh o is <Iualified to ac t as a judge or clerk of 
elect ion who is know n to be aga in s t the prohibiting o f sa le of int oxica ting 
liquor and you inquire as to what shall be do ne under thi s situation. As 
you state the law provides in specific terms that no mo re t han two of the 
judges and one clerk in a ll Y di stric t sha ll be o f like helief, eithcr in favo r 
o f pr o'hibit ing the sa le o f in toxicati ng liquo r or aga in st prohibiting such 
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sale. U nde r the s ituation as yo u sla te that it ex ists, the o nly th ing to 
do is to have the requisite number of judges a nd cle rks, irrespect ive of 
their be lief on th e ques tion th at is to be voted upon. 

June I, 1915. 
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Yours truly, 
CLIFFO RD L. HILTON, 

Ass istan t Atto rney Ge nera l. 

ELECTIONS-Compensation of judges in cities-Who paid by. 
e has. D. Gould, City Attorney. 

D ea r Sir: I have examined ca refu lly the sta tute with regard to the 
payment of judges 0'£ elect io n for se r vices. Jt provides tha t the cost of 
providin g ba ll ot box es and polling places and equipping the same, in 
citi es of the first class, sh all be pa id by the city whe re the elect ion is 
he ld. The re is no statute, so far as I have been ab le to di scover, providing 
exact ly what const itutes equipping polling places. I am o f the opin i,..,· · 
t hat the word "equippin g" means putting in those polling places the 
things which arc necessary ·to the conducting thereill, in a lega l manner, 
a proper election. This includes the obta ining by some one from the 
prope r custod ia n th ereof the ballot boxes, ba ll ots, polt li s ts, etc., which 
are used in conducting, prope rly an elect ion. 

In Sect io n 443 G. S. 1913 provis ion is made for the judges procuri ng 
th e regis ters, and in the nex t section it spcaks of s tl ch judges appeari ng 
at th e office of the custodian of th e ball ots. The second sente nce in sa id 
Sect ion 443 is this : 

"The custodian of the ballot boxcs and ba llots shaH deliver the same 
to the judges of the respective d is trict s, togethe r wilh their keys, the poll 
books, station ery and mate ri al r equired at such election." 

The fair infe rence from · these sections, including Section 535, is, t o 
my mind, that thc ordinary expcnses of thc scvc ra l j udges of elect io n going 
10 th e Icga l cl1stodian of the things n ccessary in the conduct o f the elec tion 
a nd gelting the same. is that they shall be paid reasonably therefor by tIle 
municipa lity in the samo way as the Illun icipa lity would pay other public 
expenses incurred in its behalf. 

If thi s concll1sion be correct, then the city counci l is to determine how 
much shall be paid to the judges of e lec tio n fo r securing the equipment 
of the polling places and is not governcd by a ny law except the law o f 
rea sonable payment for services in th e amoun t paid. 

The ques tion O'f r eturns is a littl e mor e doubtfu l perhaps , but m y 
impression is that as to those things returncd to the clc rk o f the city. 
the r ule stated above :ll)plics . but as to the r etur ns made to the county 
auditor the rule spec ifi ed in paragraph 3 of Scct ion 534 G. S. 19 13 applies. 
This rule is that persons ca rryi ng rei urn s to county a uditors shall have 
onc do ll ar for each t r ip necessarily made :lIld ten cents fo r each mi le of 
necessary trave l. This means tcn cents for each m ile actually t rave led by 
th c going to o r return ing from the audito r's office. 

Yours truly. 
LYNDON A. SMITH, 

A ttorn ey Ge nera l. 
May 25, 1916. 
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ELECTIONS-Nominating petitions. 

Cla r en ce W . H albert, Cha irman S tate Central Committee. 
Dear Si r : I have to say that I am of lhe opinion tha t fi lings can be 

made by nomi na tion of vo te rs, fo r sta te and congress iona l oflices, a f t~ r 
the pr ima ry elections in J line, pr ov id ed that the pa rt y docs n ot have 
a lly p ri ma ry elec ti ons, and tha t no person can sig n a nom inat ion by vote r s 
w ho has pa rti cipated in any J une 1916 primary e lect ion. T he sig ners of a 
no mi na ting cert ificatc must comply with a ll the r equireme ll'ts of Sectio ns 
371 -373 G. S. 1913. Th e only doubtful sc ntc ncc in the law is t he one which 
reads as .foll ows: 

"No person w ho ha s vo ted at a prima ry shall be eligib le as a pe titione r 
for a ny nomi nation to a n oOlce fo r wh ich nominees were voted upon a t 
s uch primary." 

I am sure that two th ousa nd perso n s ( in case of a state offiee) or five 
hund red per son s ( in case of a congressiona l office) may sign a nom inat ing 
ce rti ficate if they sha ll not have voted at a pri mary and may t he reby 
nominate for a sta te or congressional office the candidate of the ir choice 
provided he has 110t par ti cipated in a lly pr imary himse lf. ' 

May 4, 1916. 
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Yo urs t r ul y, 
LYN DON A. SMITH, 

Attorney Ge ne ra l. 

ELECTIONS-Nominee ceasing tOI be resident. 

D. W. Sullivan, E sq. 
Dear Sir: 1£ one of the men n o minated fo r county commiss ioner 

moves O llt and there were th ree mcn r unning, the holding of thi s offi ce 
has bee n that the thi rd man moves up to second place an d goes o n the 
ticke t. If th ere were no t three mcn voted for, then t he o ne man le ft be­
comes the so le candida te, subject, however, to the proper use of a pet it ion 
for a third man and st ickers at the gene ra l elect ion. 

A ugust 16, 1916. 
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Yours truly, 
LY DON A. SMITH, 

Attorney Ge ne ra l. 

ELECTIONS-Non-partisan officers cannot be nominated by petitions ex­
cept in case of vacancy. 

]. A. Lee, County At to rney. 
D ear S ir : You a sk : 

"Can a man ge t hi s name on the officia l non-par tisan coun ty ballo t at 
the November elect io l1 fo r cou nty com m issioner by pe ti tio n ?" 
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Your inquiry is to be a nswered in the negative. Your a tt ention is 
called to Section 371, G. S. 1913, in whi ch it is express ly provided thal­

"No person shall be nominated by petition pursuant to this section for 
any office n ow or hereafter declared to be a non-partisan office except 
in cases of vacancy." 

It therefore follows that for the office of county commissione r, which 
is a non-parLi san office, no one can have his name placed on the offic ia l 
ballot at the Nove mber elect ion when there is any person whose name 
wi ll go upon that ballot pursuant to action at or previous to the J une 
primary election. 

jUll e 23, 1916. 
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Yours tru ly. 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

E LECTIONS-Only citizens may vote. 

James Ke lly. 
Dcar Sir : You ask if a man can vote in thi~ ~ I ate when he has only 

secured his first paper s. Your inquiry is answered in the nega tive. The 
const itutio n now r equires that a man must be a full citizen of the Un ited 
States in order to be entitled to vote and that he must have been such 
fu ll citizen for a period of at leas t three months IJrecedillg the election. 

November 4, 1916. 
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Yours tru ly, 
CLIFFOR]) L. HILTON, 

Ass istant Attorney Genera l. 

ELECTIONS-Par oled convict not a vo ter. 
J ames Mantell , E sq. 

Dear Sir: 1 have to inform you that unde r the law a man who has 
been convicted of murder in ihis state and is out on parole, and hence 
has not been restored to ca pacity, is not eligible to ho ld public office. 

Apri l I, 1916. 
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Yours truly, 
CLIFFO RD L. HILTON, 

Assistant Attorney Gener al. 

ELECTIONS-Duty of employer-P ermit employe t o vo te a t prima ry. 

Mr. Charl es S. Allbright. 
Dear S ir: "Every em ploye entit led to vote at a primary e lection lllllst 

be permitted to absent him self frolll his work for that purpose dur ing the 
foren oon o f stich primary election day." This. is made the law as to genera l 
and c ity e lect ions by Section 472 of the elec t ion Jaws furn ished by the 
Secretary of S late. 
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. By Sect ion 349 of such Jaws, under heading "folding and depositing 
ballots," the followi ng is found: 

"So far as app licable, a ll provi sions o f this chapter relating to ... '" '" 
time allowed emp loyes fo r vOling ... ... ... sha ll be observed and en­
fo r ced." 

The result of thi s adopt ion by re ference of the section firs t above men­
t ioned is to make it incumbent upon cmployers to a llow employes who 
are enti tled to vo te at a p ri mary, the fore noon of the primary elec tion day 
in which to vote. 

March 10, 1916. 

Yours truly. 
LY NDON A. SMITH, 

Attorney Genera l. 

Note: Opinio ns relating to pres identia l preferencc primaries o mitted be· 
cause of repeal of that law by Chap ter 133. Session Laws 1917. 
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ELECTIONS-Primaries-Last day for filing. 

James E . McLeod, Judge of Proba lc. 
D car S ir: I t has here tofo re been . and is now the 'holding of this office 

that th e county audit or would 11 0 t be obli ged to r ece ive a filing for a 
county offi ce afte r he has closed hi s o ffi ce on the afte rnoon of Monday, 
~r:ay 29, 1916. H o weve r, if the COllllty auditor sho uld, after such closing 
h ours, see fit to go to his office at a lime prior to mid nig ht of sa id May 
29, and there accept a filin g, slI ch fi lin g. if otherwise regular, would be 
lawful. 

May 26, 1916. 
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Yours truly, 
CLIFFORD L. HILTO N, 

Assistant Attorney Genera l. 

ELECTIONS-Primaries-Non-Partisan offices-Nominating Petition ifIl· 

proper unless no candidate. 
J vcr J. Lee, Esq. 

Dea r Sir: You state that three men, A, n. and C, fi led for the same 
county ofii ce ; A and B received t he hig hes t number of votes at the pri. 
mary and hence were nominated ; late r 13 withdrew and C wi tl not let 
his name go upon the genera l elec tio n ballot. I presume by making a form­
al withdrawa l. You ask wh ether under the fact s s tated a person can 
go upon the general e lect ion ballot by petit ion. 
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I am obliged to answer y our inljuiry in the negat ive. The law does 
not p ermit a per son to go upon the gene ra l elec tion baIJot by pet itio n for 
a non-parti sa n oflicc u nless the re is a vacancy. \OV hc rc there is on e candi­
date nominated for a non-par ti sa n office there is no vaca ncy because the 
law docs not requi re that there shall he two n om inees for each office. 

Ju ly 15, 19 16. 
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Yours t r uly, 

CLI F FORD L. I-TI LTON, 
Assistan t AUorn ey Genera l. 

--.. -
ELECTI ONS-Registration-Cities first , second, third and fourth class. 

William Lee, City Attorney. 

D ear S ir: I have to say that th ere have been two opinions g iven by 
thi s office thi s month wh ich have had a bea ring upo n the ques t ion of who 
is enti tl ed to vo le. One of these opinions r elated to voting in cities of 
the first cl ass and incidenta lly in cities of the second and third classes. 
T hese t hree cla sses of c it ies haye r egist ration days and with certain minor 
exceptions no one can vote in ci ti es of the fir st, seco nd and third classes 
except those who have registe red. 

Cit izens of cit ies of the fourth class are ent itl ed to vote without any 

regis tra tion, s t ric tly speakin g. The li s t o f voters is mad e up by a board 
wh ich prepa res a lis t of vote rs. This board mee ts o n Tuesday, seven 
weeks preced ing a genera l election and O il th e Tuesday preceding the 
ge ne ra l el ecl io n 10 prepare the proper li s t of vot ers for use in cities o f the 
fourth class at the genera l elect io n. See Sect ions 4 17 a nd 418, Gene ral 
S tatutes of Minll eso ta 1913. T he re is, st ri ctl y speakin g, no reg istra tio n 
for cit ies of the fourt h class, villages and towll sh ips, and any per son offe r­
ing to vote in any slI ch d istr ict, whose name is n ot o n the list a t th e 
openin g of the poll s, but who shalt sat isfy the e lect ion boa rd by proper 
evidence tha t he is ent it led to vote, sha ll be a llowed to v ote at such c1ec­
lion wi thout tak in g any oath. See Section 421 Ge nera l Statutes 1913. The 
-»rocceding to b e taken in case t he board requ ires a per son to qua li'fy be­
fore vo ting is found in Sections 457 and 458 General Statu tes of Minnesota 
1913. 

Th e short of the ent ire ma tter is that with ce r ta in excepti ons, per sons 
l iving in cities of the first, second and th ird classes Ill US t r egiste r before 
t hey ca n vote; and citi zens liv ing in cities o f the fo urth class, villages and 
t owns hips vote without regis tering , bu t the election board Illay r equire , 
.f their own motion, ev idence as to a pe rson's rig ht to vo te, or must rc-
1uire s uch evidence if a voter is du ly cha llenged. 

As to charter elect ions see Chapte r 226 G. L . 191 5. 

October 19, 1916. 

Yours trul y, 
LYNIDON A. SMITH, 

A ttorney General. 
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ELECTIONS-Registration in cities fourth class. 

John Ba ss , Counly A udi tor. 

173 

Dear S ir: You inqui rc wh e thcr a vote r ill <I precinc t in your ci ty, a 
ci ly o f the fourth class, I11l1 s t registe r at h is po lling place Oil October 28 
to enable him to legally vote at the coming election 0 11 Xovember 7. YOll 
th ell subm it th e h lf1h er ques t ion a s to whethe r a vote r in a t aW il, v illage 
o r city 0.£ t he fourth class is obliged to regis ter pr ior to elect ion in o rder 
to vote therea t. 

'You arc <:tdvised that thi s o fllce has held th:lI no such registration is 
necessary in tow ns a nd villages or in citi es o f the fo urth class. Registra­
tion days arc provided for, bu t regis t ra tion therei n prior to elec tio n is no t 
a con dit ion precedent to vo ting. 

Oclober 26, 19 16. 
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Yours tr uly, 

CLIFFO RD L. JlI LT ON, 
Ass is ta nt Attorney Ge neral. 

ELECTIONS-Cannot vote in cities fir st class unless registered. 

John E. Sa mue lson, City Attorney. 

Dea r Sir: 1\0 pe rSOIl ca n vo te in a ll y prec inc t of which he shall 1I0 t 
at th e t ime .have heen fo r t il irty clays i.\ r es iden t. (Con stitutio n o f l\l inn c­
sota, Article VII , Sect ion 1). 

1 f a person sha lt have remov ed fro m o nc precinct in whic h he is 
registered, in a city of the first class. to anothe r p rec inc t of t he same ci ty. 
he ca n vote in sa id last named prec inct o illy upon be ing reg is tered th ere­
in. 1n o rd er to be reg is tered ill sa id las t named preci nct he must go on 
reg istratio n day, to-w it: Octohe r 28 , to thc regist ration board of the 
precinc t in wh ich he is regis tered and from wh ic h he has removed more 
than th ir ty days pri o r to th e date of the com ing g(, ll e ral elec li o ll . and 
obtain a ce rti ficate s ho wi ng that hi s nam e ha s been str icken from the 
vo ting list of sllch d istr ict as prov ided for il1 Sect ion 426 G, S. 1913, wh ich 
sect ion read s as fo llows: 

","Vhen it appear s fro m th e statement o r aOi d;w it o f a n applica l1t fo r 
registrat ion, or is otherwise know n to the bo;\rd (of the ne w preci nct) that 
s lI c h applicant has been regis te red in a no th er di str ict. a ce rtifi ca te s ig nee! 
by the reg istratio n boa rd of such o the r dis t ric t ( the old di s tri c t). s howin g­
that hi s nam e has been s tri cken frolll tbe voting li s t of suc h di s trict sha ll 
a lso be prese nt ed, Th en if he is or w ill have been a res ident o f snch 
ne w dist rict fo r thir ty days next preceding an e lec tio n. hi s name s hall be 
e nte red on the vot ing list ; other wise not. ' ·Vhe n the voter re moves from 
one pbce to a no ther in the same distr ict th e regis te r shall show the ' 
c hange before hi s vo te is rece ived," 
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Your atlCllIioll is call ed to Sec tion 432 G. S. 19 13 in which among 
o th er th ings it is prov ided: 

"On ly the voles o f quali fie d regis tered vote rs shalt be rece ived by th e 
j udges at any gene ra l elec ti on in ;1 cilY o f the first, second o r third class, 
ex cept the vole of a perSOIl whose name wa s erased as provided for in 
Section 43 1. who ta kes t he oa th and prove s his idelltity by the oa th of 
anothe r ;'\5 he reinafte r pre sc ribed." 

Sectio n 431 above refe rred to contains the fo llowin g la ng uage : 
"Such board shall c rase from t he registe r the name of any person 

satisfac to rily pro ven by th e oath o f Iwo qua lifie d voters of such district 
to be di squa lified to votc at the coming election." 

No person ca n vote ill a c ity of the firs t class o n Kovcmber 7 unless 
prio r to that date hc li as registcred ill the precinct. H, howcvc r, hav ing 
bcen regis tered, hi s name hrl.s been crrl.sed hy the bO:Hd o f reg istratio n 
under the provision s of Sect ion 43 1 Stat ut es 19 13, such person , notwith­
standing such erasure. Illay vote in stich preci nct upon taking the oa th 
se t fo rth in Sect io n 4 ~8 rl.nd provi ng his identity as provided fo r in sa id 
Sec tion 458 S ta tutes 1913. 

Yours yery trn ly, 
C Ll F FO HD L. IIILT ON. 

Ass is tant Attorney General. 
Octobe r 24, 1916. 
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ELECTION DA V-Hours of closing for saloons. 

O tto A. P oi ri e r, P res ident P olice and Firc C01llmissio ll. 

Dea r Si r: You ask whethe r under the state law wh ic h requires 
sa loons to be c losed 1) 11 any gcneral. spC'c ia l o r pr ima ry e lec tion day, it 
is suftici ent fo r the !' alooll s to be close d Gu r ing the hours when the polls 
arc open. You r ilHlui ry is <l nswered in the nega t ive. The sa loons mlls t 
be kept cl osed during t he whole day IIpon wh ich any ge ne ra l, special or 
l)r imary electio n is held. 

Yours truly, 
C LI FFO HD L. III LTON. 

Ass istant A tt orney Genera\. 
Apc; 1 19. 1916. 
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ELECTIONS-Soldier s voting law-Validity of. 

Jl 0 11. ]. A. A. Bmnql1i st, Gove rn or. 

Dea r Sir : ] join w ith a majority of my assis lan ts in the opin ion tha t 
a law ecwld be draw n wi thin the limitations of the co nstitution providing 
fo r the 11l (,lllbers of Mill1l esota reg iments ( now ill the se rvice of t he U nit cd 
Slates) vot ing at th e fron t but ill lega l e ffect in th eir seve ra l precinc ts 
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as required at genera l elect io ns. Such a law existed in thi s s ta le during the 
civil wa r, but was no t passed a ll by a ny conrt. vVisconsin and Io wa had 
sllch laws unde r constitutions simila r but no t ident ical with tha t of Minn e­
so ta, and th ese laws we re he ld va lid by t he supr eme court s o f these states. 
T he majorit y o f stat es held the w ldier-vot ing laws vo id und er co nstitu­
tio nal provisions pe rhaps cqually similar to Ollrs with those o·f I owa and 
\·Visconsin. 

The ha!' te wh ich mllst be made to ge t a law passed for use in th e 
impendi ng genc ra l e lec tion wo uld lessen th e chances o f it be ing drawn 
with s uch ca re a nd fo res ight as woul d g ive it the g reatest probabili ty of 
co nstitutiona li ty. 

Yours tru ly, 

LY l\ DON A. SMITH. 
A ttor ney Gene ra l. 

Oc tobe r 23, 191 6. 

Note: See Ma rio n vs. Springer , 15 r o wa 304; State vs.~ l a ill, 15 vVi scon ~ 
sin 398; L e'h l11 un vs. McBrid e, 15 O hi o S t. 573. :Kote in 25 L. R. A. 482. 
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ELECTIONS-Soldiers voting law construed. 

A I. P. Eri ckson, Coull ty A\l dito r. 

Dear Sir: You subm it th e follow ing inquiri es: 

1. Should the vo le be taken whe n the enve lope conta in ing sa me is 
no t scaled no r shows signs o f havi ng bee n sca led ? 

2. Should the vo te be taken w he re ward is gi\ten but not the di s tri ct ? 
3. ' ''' here a ll enve lope cont a ins a ba ll o t of a ward o r distri ct d iffe rent 

from wh a t is writte ll O n enve lope, s'hould vote be mark ed in ward o r di s­
trict g iven on bal1 o t ? 

Also, w hen lette r co nta inin g absent vote r' s ba ll o t has been received 
without having bee n regis te red but has endorsement o f judge o f placc 
of voting, shoul d vote be coullted ; ;ll so same wh ere there is no judge's 
endOrSe l1\Cll t ? 

I am o f th e opinion tha t your fir st inquiry should be an swcred in th e 
affirmat ive. 

An swering your second inquiry J have to say tha t in case the re is any 
indica tion o r descriptio n on the small envelope which wi ll advise you as 
10 which prec in ct of the ward in question th e vo tc r is enti t led to vo tc 
in , then you should ca nvass th e ba1io t s a nd they should be counted wi th 
the vo te o f tha t prec in ct. ] f th e re is no indication or desc ription on the 
envelope except t he desc rip t ion of the wa rd , thcn the votc should not he 
canvassed by you. 

A nswering your thi rd inqu iry 'J have to say that w here the s mall 
envelope names a certa in di st ric t of a ce rt ain ward in your city, and th e 
envelope Ih erein containcd is one whi ch was t o be v oted in a precinct othe r 
tha n the one des ig na tcd on th e cnve lope, then th e vote of the elector should 
be 'canva ssed as o f th e prec in ct descri bed on the envelope but only for 
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the ofTiccs t obc voted fo r in tha t precinct. The vote for offices 110t properl y 
to be voted for in the prec inct descr ibed upon the e nvel ope should not 
be counted. 

A nswering your las t inquiries J adv ise y ou that when a letler COIl­

taining a n absent voter's ballo t ha s been r ece ived with out having been 
regis ter ed, but has the en do rsement o f the judges of lhe p lace of vo ting, 
th (! 11 snch vote should be cou nt ed. \Vhell an e nvelope is received by you 
cOlJlainin g the vo te of all abse nt voter and snch envelope has no endorse­
m e nt thereon of the election judges, the vote s ho uld no t be counted . 

?\ ovcmbcr 13. 1916. 
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YOUTS truly, 

CLIfFORD L. HILTON, 
Ass is tant A ttorney Genera l. 

ELECTIONS-Stickers-Use of in contests for county officers. 

E. Lindahl, City Cle.k. 

D ca. Sir: Y Otl inqui.e whe the r unde. th e ge neral elec t ion laws of 
thi s s tate, s tickers can be used in voting for co unty oA'icc.s. 

Your inqui ry is answe.ed in the affi rmative. On the genera l election 
bal lo t for eoullty ofliee rs a blank s pace wi ll be left so that a vo ter can, 
by tl se of a sticker, or the w.iting in of a name, vo te fOl some person other 
tha n th ose whose names are printed upon the ba llot. 

Se ptem be r 21, 191 6. 
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Y oms truly, 
CLIffORD L. HILTON, 

f\ ss is tan t A tt orney Genera l. 

ELECTIONS-Town cle.ks entitled to pay. 

J. E . ](asne. , County Auditor. 

D ear Si r : In .eply to your le ite r of Apri l 3. I have to say that my 
a ss ista nts took tip the ll1;llte. that you inquire of and after di scuss ing it 
came to the conclusio n that town cle.ks should be a llowed o ne do llar 
and m ileage fo r the ob taining of ballo ts and supplies i ll a ll cases except 
wh e ll th ey we. c del ivered at the post·officc boxes of such clerks at the ir 
ho mes. The mileage is to nlll fro m the home of the cle rk to the office at 
wh ich the b;lllo t s and supplics wcrc, or to wh ich the ba llo ts and suppli cs 
wcrc sent and back to the cle rk's ho me. Str ict ly speakin g, unde r thi s .ule 
a town cle.k would bc allowed one dollar and o ll e mile each way in go in g 
fro m his place to hi s personal pos t·oflice box. but the confe rence came 
to the conclusion tha t this was no t go in g out of the way wh ich th e cle rk 
would g o in getting his o the r mai l and the refore he s hould not be paiJ 
for goin g to hi s own box to get mail delivered the re. 
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The conclusion as to the taking of the ba ll o ts an d supplies fr om the 
ho me o f the clerk to the poll ing place wa s tha t the re should be no pay 
fo r t hat. The la w evide nt ly co ntemplates that each clerk will g'o froril 
hi s home to th e pos t-office or express office a t some time previous to the 
date of e lec ti o n and ob tai n the supplies and ba ll o ts and find out whe the r 
or 1I0t the ballo ts a nd supplies ar e what they should be and such as ca n be 
w~(' d a t the ensuing elec tio n. 

Summin g up, 1 ha\'e come to ·the concl usion to hold tha t a town 
cle rk to w hom e lec tion supplies a re se nt, by nl4l il or express, is ent it led 
to o ll e do lla r a nd hi s mi leage to and fro m his res idence fo r procuri ng fro m 
th e express o r pos t-oOicc, Il o t includ ing hi s pe rso na l box, th e ba llots and 
o th er eJec ti on supplies sent him by the county audito r. 

Apr;1 4, 1916. 
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Y ours truly, 
L YNDON A. S ~II T H, 

Attorney General. 

ELECTION-Vacancy in office of dist rict judge" filled by appointment until 
next biennial election . 

Julius A. Schma hl , Secre ta ry of State. 
Dear Sir : You stale t hat Judge K ings ley of the T enth Judicial Dis­

tri ct, recently resign ed a nd tha t hi s resigna tio n was accepted by the Gove r­
lIor and Mr. Cat he r wood was ap po in ted as judge o f the di s tri ct court in 
Ques tion. T his resignat io n an d appointment were bot h a ft er the time for 
fi ling fo r o Alccs to be vo ted o n at th e 191 6 primary election. 

You arc adv ised th 'lt the appoin tee in Ques tion does ll o t hold fo r the 
ba la nce of the unex pired term o f Judge K in gs ley, but a successor to J udgl! 
Kings ley is to be e lec ted at the November gene ral elec tio n in 1916. 

The office o f distr ic t judge be ing a non-parti san Olle, an d a vacancy 
exis ting, as abon ind icated, ca ndidates fo r that pos ition may have the ir 
names placed upon the ge ne ra l elec ti on ba llo t in November by pe tition, in 
accordance wit h the provi sions of law. 

Jun e 24, 1916. 
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Y ours truly, 
CLI FFO RD L. HILTON, 

Ass istan t A tt orney General. 

ELECTIONS-Villages-Polls open when. 

Jo hn M. Rees, County A tt orney. 
Dear Sir: Concerning the openin g o f po lls in villages at gene ral 

elect io ns. J s ta te tha t we have heretofore held tha t since the adopti o n of 
Chapl e r 23, L aws o f 1913, the previous prov isio n conta ined in Chapte r 172 
La ws o f 19 11 is spec ifica lly re pealed, and th a t sa id law o f 1913, relating 
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to "towns" must be cons trued as also including villa-gcs. 1 f this construc­
tion is not adopted then there is no statutory provision relating to vi llages. 
See Subdivision 22, Section 9412, General Statutes 1913. 

This will mean that the polls arc to be kept open in villages from 9 
A. M. until 9 P. :M. at general elections. 

Septemher 29, 1915. 
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Yours truly, 
WILLIAM J. STEVENSON, 

Ass istant Att o rney General. 

ELECTIONS-Villages-Voting on issuance jail bonds on primary elec­
tion day. 

G. L . Scholl lan, Village Recorder. 
Dear Sir: There is 11 0 legal objection to the vi llage voting 011 pri­

mary elec tion day upon the question of the issuance of bonds of such village 
for the erection of a village jail. Th ere mllst, of course, be two separate 
elections held and a separa te ballot box and list o f voters for the bond 
election. 

May 9, 1916. 
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Yours truly, 
CLIFFORD L. H ILTON, 

Ass is tant Attorney General. 

ELECTIONS-Vater-In what precinct entitled to vote under facts stated. 

J. A. Lee, County Attorney. 
Dear Sir : YO li state that the charter of the c ity of Denson docs not 

divide it in to wards, but that a city ordinance establi shes two voting pre­
cin c ts. You then ask the following questions: 

"A moves from district number one to district Humber two previous 
to the elect ion, less than thirty days before election. Benson be ing a city 
of the fourth class, does he lose hi s ri ght to vote? 1£ no t, which di strict 
does he vote in ?" 

As yOll are aware, Section I of A rticl e 7 of the state constitution pro­
vides that a qualified voter: 

"Shall be entit led to vole at s ll ch election in the election district or 
which he shall at the time have been for thirty days a r es ident." 

I assume of course that the election districts to wh ich you refer were 
properly formed. YO ll are advised that the man in question will not be 
en titled to vote at all at the coming genera l election. He wi ll not have 
been a res ident for the required period of thirty days in the dist rict to 
which he has moved, a nd of course wi ll not be e ntitled to vote in the o ld 
district ii he 'has ceased to be a r es ident of th3t district. 

November 1, 1916. 

Yours truly, 

CLI FFORD L. HILTON, 
Assi stant Attorney General. 
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ELECTIONS-Voter casting vote in precinct where he happens to be, and 

vote transmitted to home precinct. 

C. D . Bacon, County Aud itor. 

D ear Sir : J have to S;ty that there is a method prov ided by statute 
whe reby a perSOIl ca n vote ill hi s o wn preci nct by casti ng a vote in some 
other prec inc t where he hapPc lls to be and havin g that vo te trans mitted to 
hi s hom e prec inc t. 

Thi s only appl ics to s tate ma tt e rs, including pr es ide nt ia l elector s. It 
docs no t apply to th e primary or to th e e lect ion o f loca l office rs. I do not 
find any o the r provisio n than 1'he one r have refe rred to whi ch is co nta ined 
in Secti on 468 Ge ne ral Statut(, s 19 13. 

Yours truly, 

LY N DON A. S~f1TH . 
Atto rney Genera l. 

JUlle 1, 191 6. 

Sec Abse llt Vo te r's Law, Chapter 68 Sessio n Laws 1917. 
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ELECTIONS-Votin g for more than one candidate at primary. 

Julius A Schmah l, Secr eta ry of State. 

Dear Sir: The question is as ked whether all e lec tor can vo te at a 
primary fo r ma rc than a ile c:tn didate fo r a s in g le offi ce. 

r am of the opinion that he ca nnot. Th e ques t io n relates to vo ting 
for candidat es ,fo r non pan isa n o ffices. Th ere arc two ca ndidates to be 
nominated for s uch offices when ever Illore t han two persons fi le for s uch 
offices. 

~ I ay each electo r vot e fo r each of those two ca ndidates or o nly for 
one pe rso n o ut o f the entire n111111)(' r wh ose name s appear 0 11 the primary 
ballot? 

At firs t blus h it wo ul d appear t hat every elec to r could vote fo r two 
o f s ti ch candidates. as the statute now in force, ill the second sente nce of 
Section 348 sa ys tha t if an elec to r shall Ill a rk mo re names than the re are 
ca ndidates to be no minated fo r any office. hi s ba llot sha ll not be counted 
fo r such office. 1t is ,further provided in the same sentence that if for any 
reason it be imposs ible to dete rmine hi s choice ,for any o ffice, hi s ba llot sha ll 
not be counted for such o ffi ce. \ Vhethe r th e fir st alternative permits the 
marking of two names o r not is immaterial in view of the o ther part of the 
sentence. It is imposs ible to dete rmine the choi ce o f a per son for an office 
if he votes fo r two per so ns as candi date fo r that offi ce. The specification of 
the two perso ns which a ce rt a in pe rsa ll would like to see the candidates fo r 
an oOlce docs not furni sh any data for determini ng his choice .for sllch office. 
It is imposs ible to de termi ne such elector's choice for an office unl ess he 
specific s the one person , and only the Ol1 e pe rSall , whom he w ishe s to fill that 
offi ce. 
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I t docs no t seem to me that i t is necessary to reso rt to the fo regoing 
somewhat tech nica l r easoning to a rri ve at the same conclusion. The in­
tent o f the legislature is the essence of the law presc ribed by a ny s tatu te 
which it passes. The sec tio n whose interpreta tion is necessa ry fo r a 
det ermin at ion of the inte n t of th e leg islature is Secti on 348, as amende d 
by Sectio n 7 of Chapter 167 Sessio n Laws 1915. Th is sec tion first appear­
ed in the S tatutes of Minn esota in 'the R ev ision of 1905. ]t was the n said 
to b e no t a cha nge but a rev ision of the law in .force s in ce 1899. A t that 
lime there were no non-partisan offices. No per son cou ld vo te a t the 
primary th e n prov ided fo r for morc tha n o ne ca ndidate for <Ill y one 
o ffi ce, anci yet there was the ll th e same pro vis ion as now, th'it "if he 
(the vo te r) shall mark m o re names than t he re are ca nd ida tes to be 
nominated fo r any office * * * * hi s ba ll o t sha ll Il ot be co unt ed fo r 
such office." This wa s then supposed to refer to cases w here there we rc 
several offices s imilar ill nature, as for in s ta nce where there we re severa l 
candidates fo r the leg is lat ure from a s ing le di st ri c t. 

Thi s cla use was continuoll s ly prese rved a s a part o f our statut es ap­
parcntl y fro m 1899 to 1912. The stat u te which chan ged this sect ion was 
r epeal ed in 19 15, a nd th e s tatute in force for 13 years re-e nacted. Since 
it s reenactment it is on ly fair to g iv e it the sam e meani ng a s tha t which it 
ha d during the long pe ri od during wh ich it fir st constitu ted a part of Oll r 
s tatuto ry law. Thi s permits a ha rm on io ll s interpre tation of both clauses 
J f th e second se nt ence ill sa id Section 348. 1 t al so harmo nizes with the 
cons titutiona l provision as to voti n g at genera l elec ti ons. This constitu­
t io nal ri g ht o f vo ting was recent ly sta ted by Ollr Supreme Court to be as 
fo llows: 

"A qualifi ed vo te r has Ihe constitutional ri ght to record one vote 
for th e candidate of hi s cho ice· and ha ve it cOllnt ed onc." 

It is trllC that the constitution of thi s s tat e has littlc eff'ec l upon law:; 
gove rning primaries, b ut it is reasonab le to int erpret la ws regulating 
primary e lec tions in th e I{ght o f and ill ha rmo ny with th e provisions of 
our constitution. 

Taking all t he prov is io ns of law to w hi ch m y atten tion has been ca ll ­
ed, whi ch have a bearing upo n the marking o f ba llots . the conclusion that 
seem s to me mo re proba bly ri g h t t ha n the oppos ite. is t ha t it was the in ­
te nt of the legis la tu re tha t each per son s ho ll ld designate his ultimate 
cho ice , among the namcs appear in g on the pri ma ry ballot, of the per son 
whom he would prefer to fi ll the office in ques tio n rath e r than that he 
s ho uld des ig na te the two pe rson s h e would prefer should be the candi dates 
fo r that oRlee at the ge neral e lect io n. 

This const ructi on of the s tatute in ques ti on confo rm s to the prac tica l 
co nstruc tio n hereto fore g ive n it by the onicc rs admin is te ring our elec t io n 
law s. 

June 6, 1916. 

Y o urs truly . 

LY NDON A. SMITH, 
At to rney Ge llera l. 
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EXTRADITION- Canada-Rape-Acts constituting crime here must con­

stitute crime in Canada. 

E. H. Elwin, County Att orney. 
D ear Sir: The Canadian sta tutes define the c ri1ll e of rape s ubstantia l­

ly the same as docs ours. (See Section 298, Criminal Code Ca nada). Sec­
tion 301 of the Criminal Code of Canada makes it an ind ictable offense to 
have intercourse with a female under fourteen with out her co nse nt. It is 
thus apparent that it would not be an offense unde r th e Canadian law to 
have intcrcourse wilh a fcmale over four teen yea rs of age if s he consents. 

A warra nt of r cndit ion undcr the te rms of the trea ty is issued by the 
executive olt1th or ity of the Dominion governlllcnt upon th e ccrtificate of 
a mag is t rate that the ev idence of· c rimina lity contain ed in the ex tradition 
papers (or o ffered aliunde) sustains the charge. 

The t reaty also provides : 
"That thi s sha ll be done lIpon stich ev idence o f criminality a s accord­

ing to the laws of the place where the fug itive o r person so charged shall 
be found would jus tify hi s apprehen sion and commitment for tria l if the 
crime or offense had there bee n cOlllmitted." \ \febster-Ashburloll Treaty 
1842. 

It follows that Ihe Ques ti on is one that must be pa ssed on in the first 
in stance by the Ca nadian j ud icia ry and if the test is "their" definition of 
the cr ime the application would fail si ncc it would affirmatively appea r 
that the act charged, th ough criminal here was no t crimina l under the 
Canadian laws. 

It has been held by th e Canadian courts that lh e acts alleged in the 
complaint or indictment on which the application (or the surrender of the 
fugitive is based, mus t con stitute a crime under the Canadian laws. 

Ex parte Lamiraud e, 10 Lower Ct. Jurist, 290; 
Ill-rc Truman Sm ith, 4 Can. Practice Reports, pg. 415; 
In-re Phipps, 1 Ontario Rep. 586, a nd of course must a lso be one of 

the crimes specified in the lrca"ly. 
In ~ re \\fosm is, 22 Lower Call. Juri st, page 109. 

July 5, 1916. 
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Yours truly, 

c. LO U IS W EE KS, 
Assistant Attorney General. 

FIRE DEPARTMENTS-Relief fund-Interest accumulations. 

George G. Magnuson, E SQ. 

Dear S ir: Y ou inquire a s to the proper di spos ition of the intercst 
upon the fire depar tment association funds turn cd over by the s tate auditor 
to the treasurer o f each Illunic ipali ty maintaining a voluntee r fire depart~ 
ment, to be used for the relief of di sabled m embers (\Ild ,for the equipment 
and maintenance o f Ihe dcpartmcnt. 
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The law provides that in cItIes in which there is a duly incorporated 
fir e department relief association, the city treasurer shall pay over the 
a mount so received from the state auditor to the treasurer of the relief 
assoc iation and it is provided that this fund, whether he ld by the city 
treasurer, where there is no re lief association, or paid over to the treasure r 
of the relief association whe re there is one, constitutes a special fund to 
be held in trust and di sbursed only ,fo r the r eli ef of sick or injured fi re­
men or the purchase of c(ltlipmcnt. 

Th e statute contai ns no prov ision relating to inte rest upon this trus t 
fund and in the absellce of sllch provision I am clearly of the opinion 
that it attaches to and becomes a part of the trust fund. The statute very 
clearly, as it seems to me, does not contemplate that any part of th is 
fund or any accumulat ion of in terest the reon sha ll be used fo r genera l 
municipal p\lrposes. 

November 8, 1916. 
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Yours truly, 
JAMES E. MARKHAM, 

Ass istant A ttorney Genera l. 

FIRE DEPARTMENTS-Relief Fund-Expenditure of. 

C. A. K. Johnson, Secretary, Fire Dept. Rel ief Assn. 
Dear Sir: You arc advised that the spec ia l ,fund paid to a muni­

cipal ity by th e county fo r fire department aid IllUst be used for the two 
purposes specirled in Section 3345, G. S, 1913, viz: 

"par the r eljef of sick, jn jured or disabled members of such fire de­
partment, their widows and orphan s, or for the equipme nt and main te ­
nance of s tich department." 

If th is state aid is handled by an authorized rel ief associat ion, such 
association can lISC stich funds for the fur ther purpose of providing for 
~ervice pensions under the Stale law. The paying of a service pensiol' 
appears to be the on ly provision in the stat ute whereby a retired member 
mily be ass isted. By retired member I mea n o ne who has ceased to be­
come a member and who is therefore no longer subject to duty. To 
stale the matte r in another way, I would say that the fund de ri ved from 
the State ca n be spen t for the r elief of sick, injured o r di sabled members, 
of for se rvi ce pension s, as provided by sta tute , to retired members. 

H the fund s of the as"soc iation do not warrant paying the fu ll pen sio n 
to retired members, yo u can act unde r that portion of Section 3347, G. S. 
!913. reading as follows: 

"Such pensi ons shall be uniform in amount. but all may be decreased 
or increased within the amoun t above specified whenever the amonnt of 
hnrts on hand render such action advi sable." 

F ebr llary 4, 1915. 

Yours tru ly, 
WI LLlAM J . STEVE NSON, 

Ass istant Attorney Genera l. 
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FIREMEN'S RELIEF ASSOCIATIONS-Expenditure 01 state aid. 

Andrew J. Myler, ESQ. 

183 

Dear Sir: You state that the volunteer firemen of Minnesota are 
proposing to incorporate solely for their protection and for the purpose 
of paying benefits Lo themse lves, their widows and orphans, when such 
benefits are needed because of injuries to, or death of members, due to 
accidents occurring while going to, remaining at, o r returni ng from a fire. 
You inquire if the State aid now received by sllch firemen could be used 
in the payment of firemen's dues in such corpora ti on. 

It is doubtfu l if such State aid could be so used. The statutes govern­
ing the Illatter provide that such aid (2 per cent of the local insurance 
premiums) shall be sent to the treasurer of each Illunicipality having an 
organized voluntee r, or part paid and part volunteer fi re department, 
provided the clerk of such mun icipality (and if the re be an incorporated 
relief association, the treasurer of such association) file certa in requi red 
reports. This aid you wi ll note must be sent to the treasurer of the 
municipality. ]t can be disbursed only for the following purposes: 

I. For the relief of sick, injured, or disabled members o f Sti ch fire 
department, the ir widows and orphans. 

2. For the equipment and maintenance of such department. 
And where there is a relief association, "for se rvice pensions." 
1t would seem that the leg islature had det ermined who should expend 

all this aid, and for what purposes. These purposes do not include the 
payment of dues in any corporation, however beneficial. The dive r sion 
of these funds to any purpose not specified in the sta tutes prevents the 
issuance of further aid until the diverted ,funds arc r eplaced. 

There should be further legislation before any ar rangements are made 
for the use of any Slate aid for any purpose not clearly an d defi nit ely 
specified in the Statut es of the State. 

This' letter docs not relate to fire departments in the three large c ities, 
and refers principally to th e volunteer companies in villages and s mall 
cities. 

June 3, 1915. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

FIRE DEPARTMENTS-Percentage on insurance premiuns may be ex­

pended for equipment. 

'W. H. Anderson, President l''lankato Fire Department. 
Dear Sir: It has heretofore bcen held by this department that th e 

money r ece ived of a municipality fr 0111 the State on account of fire in­
surance prcmiums paid in sllch municipa li ty may be used "for the equip­
ment and maintenance of sll ch department" and that fire hose and other 
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fire fighting apparatus would be such "equipment" and is con templa ted by 
the statute. 1 think that Tu bber boots and coats fo r the lI SC of the fir emen 
in fi g hting fires may properly be sa id to be fir e fig ht ing apparatus. 

Tovcm be r 12, 19 15. 
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YO UTS trul y , 
e Ll FFO RD L. HlLTON, 

Ass ista nt Attorn ey General. 

FIRE DEPARTMENT-Cannot be furnished free telephone. 

R. C. F ranklin , Secr e ta ry A lex Fi re !Dcpa rtmcnt. 

D ear S ir : T he con clusion fi rs t r eached by me, to the e ffec t tha t a 
tel eph one mi g ht be in sta ll ed a t the Fire D epartment H eadquart er s by the 
teleph one compan y and furnis hed to the city free of charge, wo uld have 
been correct pr ior to the enactment o f Chapter 152, C. L. 19 15. 

Howeve r, an exa mina tio n of th a t chapter an d furth e r consideration 
by th is department has ,forccd the conclusion that you r inquiry must be 
answered in the negative. I ca ll yo ur parti cular a tt ention to Sections 7 
and 11 o f said Chapte r. 

March 23, 19 l6. 
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Y ours truly, 
CLl F F O RD L. HILTON, 

Assis tan t A tlorney Gene ral. 

FIREMANS RELIEF ASSOCIATION-Composition board trustees. 

A ndrew Fritz, Public Exami ne r. 

D ear S ir: You inqui re w hethe r "the pro vI sIons o f Sectio n 2 o f said 
Chapter 197 (G. L. 1909) regarding the board of trustees, app ly a lso to 
firemen 's relie f associa tions ma inta ined who lly by th e two per cent tax 
011 insurance premiums provided by Sect io n 3344, G. S. 1913." 

I have to say that whi le the ma tte r is no t entirely clear, ye t it is my 
opinion tha t a ll of 'th e laws rela ti ve to fi rcmen's r elief assoc ia tions sh ould 
be cons trued t oge the r, and tha t such const ructio n would requi re an affirma­
tive answer to your Ques tion. " Laws are presumed to have been passed 
with delibe rat ion and with full kn owledge of a ll ex isting ones o n the same 
s ubject." State vs. Klasen, 123 Min n. 382, 385. The enactment o f 1909 
(Chapte r 197) says a t the beginning of Sect ion 2 the reof; "The board of 
t rustees o f every fir emen' s r eli c-f assoc ia tion of thi s s la te s ha ll be com­
posed of th e followin g persons" e tc. 

Aug ust 12, 1916. 

Yours truly, 

LYN DON A. SMITH, 
A tt o rn ey General. 
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FIRE MARSHAL-Explosives-Storing of. 

Robert "V. Harga<iine, Fire ro.'farsha ll. 

185 

!Dear Sir: You inquire whether th er e is any slate law prohibiting 
storas e of dy namite or ot he r explosives wi thin city limit s other than C hapter 
564 Gene ra l Laws 1913. 

Section 8i 61 Gellera l S tatute s l\\ill l1 csota 19 13 is a s foll ows: 
"Eve ry pe rson who shall m ake or: keep gunpowder, nitrog lycerin, or 

other explosive o r com bust ible mate rial in a cit y o r vi llage , o r carry it 
thru the s treets thereof in a quantity o r mann er pro hibited by law o r by 
ordinance of s ti ch municipa lity, sha ll be g uilty o f a misdemeanor. And 
eve ry per son who by care less, negl ige nt , o r unauthor ize d use o r manage­
ment of g unpowder or ot her explos ive s ubstance shall injure or came 
injury to the per SO Il o r property of an o the r, sha ll be puni shed by impr ison­
ment in the county jai l for not morc than one year." 

The manne r of regulating the s to ring and keeping of explosives is 
generally provided ,fo r by o r dinance in the various vi llages and cities of 
t hi s s tate, and thc sec tion above, in ;l1)SCll Ce of any municipal ord inance , 
would not seem to forbid the s torage o f dynamite in cit ies. 

Yours tru ly, 

October 12, 19 16. 
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ROLLI N L. SMITH, 
Assisting Atto rney Gene ral. 

FIRE MARSHAL-Inspection unsafe s tructures. 

R. VV. Hargad ine. State F ire l\ l a rsha ll. 

Dear Si r: You s tate: 

"1 have been asked to pass on the safety of th e gra ndstand now 
being constructed at the Twin City Speedwa y and would like opinion as 
jus t what juri sdi ction this de part me nt ha s in the matt er." 

You arc advised that your jurisdi cti on. in reg ard to the Tw in City 
Speedwa y, is found in Section 2, o f C hapte r 564, Genera l Laws 1913. On 
examinatio n of thii section, you will see tha t your jurisd iction is confi ned 
to thc pro tectio n o f life by reason of fire; a nd if yo u find any bui ld ings 
o r s tructures at the Twin Ci ty Speedway that a r c not , in your opi ni on, 
suffi cient ly protected aga inst the loss o f li fe o r injury to perso n by rea­
son of fir e, you would have jurisdict io n t o r equire that such bui ldings o r 
st ructures have placed th e re in suffi cient a nd adequate fire pro tec tion . 
To this extent only docs your jurisd ict ion extend. 1 cann o t find a nything 
in the law tha t confers upo n you the power or duty to in spect the manne r 
o f construction of any building o r struc ture to a scertain its safety to the 
public, except in so far as li fe or limb Illay be concerned and endangered 
by fire. 
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am not unmindful of the lang uage found in Sect ion ]3, but in my 
o pinion this is 110t applicable to yOUT inquiry. 

Yours truly. 

September 1, 1915. 
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JO l-IN C. NET HAWAY, 
Assis tant Att orney General. 

GAMBLING-Gift enterprise-Subscription contest by newspaper under 
facts stated illegal. 

Stephen A. j o hn son, County Attorn ey. 
D ear Sir: You s tat e tha t youI' local paper is conducting a subsc ription 

contest involving th e awa rding o f prizes in accordance with certain ad­
ve rti se m en ts which yOll encl ose and which aTC herewith r eturn ed to you. 
Provis ion is made for th e g ivi ng of an automobi le and five o the r prizes 
to the persons rece ivi ng th e hig hes t Ilumbe r of vo les. The Ilumber of 
vo tes to which the con tes ta nt s arc e ntitl ed to receive depe nds UPOll t he 
nlllnuer o f subscripti ons proc\lred. A ten per ce nt commi ss ion on s ub­
sc ription s secu red is to be given to th e contes tants w IL o do no t part icipate 
in the prizes. 

Section 2 of Chapte r 374, G. L. 19 13, provides: 
"Wh eneve r an y person for th e purpose of indu cin g th e public to 

subscribe for or buy a ll y newspaper * • * for a va luable conside ratio n 
offers and a dvertises to g ivc a prcmiulll , gi ft o r prize, * * * shall be 
dee med to be engaged in a 'giflt enterprise,' unless suc h premium, gift o r 
prize is ab so lute a nd docs not depend upon a ny chan ce or contingency 
wha tever," 

Under th e fa c ts sta ted thc w inning o f th e principal prize depe nds upon 
a contin gency, namely, that th e con tes tant shall receive th ~ h ighes t number 
of votes. ] t is therefore Ill y opinio n that the scheme is in vio lat ion of thc 
ac t referred to. 

Yours truly. 

A ug us t 7, 191 5. 

294 

ALONZO 1. EDGERT ON, 
Assis tant A ttorney Genera l. 

GAMBLING-Slot machine-Certain devices considered. 

Cons tant Larso n, City Attorney. 
D ea r Sir: You ca ll a tt e n t io n to ·certa in s lot mac hin es opera tc d in th e 

c ily of Alexandria a nd which the Mayor has ordered removed, upon th e 
a ssumption that th ey are ga mblin g dev ices, th e ope ration of whi ch is 
prohibited by Ihe laws of thi s statc. 

Your attention is direc ted to Opinion No. 223, Attorn ey Gene ral's 
Opinion s 1914. T aSSllm e that you ha\·c thi s vo lum e at hand, but if 110t, 
your count y a tt orney has a copy, whi c h o f course is a ccess ible to yo u. 
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The Ci ty A tt o rn ey of S t . Cloud, ill hi s cOlllmunicatio n, to w hich t he 
opi nion indicated is an answer, describes th e machine as hav in g sub­
stan ti a ll y the same features as those described in your communicat io n. 
H e call s attention to the c ircums tance that: 

"Th e manufacturers have at tem pted to ge l by th e propos it io n that thi s 
m ac hin e is a gambling dev ice by havin g an indica tor s how in p lai n En g lish 
exact ly what th e p layer is to get, before he deposits hi s coin in the machine. 
It is a rgued by th e make r s that the IHa ll takes no chan ce o n thi s m achin e, 
for he knows eve l·y lillie just exact ly w hat he is going to get. Thi s is 
all righ t so fa r as il goes, bllt as a m alter of fact the Illan plays, not for 
the present p lay, but to see wha t he can ge l on the second play. If he 
o nl y ge ts o ne chip th e first lilli e tried , and o ne c hi p the second tint e tri ed, 
he plays it the third tim e and fo urth lim e, in orde r 10 see what he wi ll 
get t he next t im e." 

It wo uld not seem to requi re much argumen t in support of the p roposi­
ti o n tha t a m ac hine of thi s class is especiall y design ed to s timulate th e 
gamblin g propensit y and is wi thi n Ihe m isch ief which the law seeks to 
res train. 

Clea rl y th e Mayo r's action in prohibiting the operation of these 
machines was r ig h t. 

Ap,; 1 27, 191 6. 
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You rs tr ul y, 
CL l rFORD L. HILTO N, 

Assista nt Atto rn ey General. 

GAM E AND F ISH-Application of laws to international waters. 

Ca rlos Avery, Game and Fish Commissioner. 

D ear S ir : You inquire whe the r Sect ion 4873, G. S. 1913, app lies in 
fixing the legal size of lake trout to a ll fis h o f th is var ie ty whether taken 
from L ilke S uper ior o r other international wa ters or fro m inland wa ters 
of the s tate . 

\Vith the in formatio n at hand I am of th e opin ion that your Inqui ry 
sho uld be answered in the affir mat ive. 

Octobe r 3, 1916. 
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Yours t rul y , 
CLI FFORD L. HILTON, 

Assistant Attorney Gene ra l. 

GAME AND F ISH-Bag limit for game birds. 

Carlos Ave ry, Game and Fish Comm iss ioner. 

Dear Sir; You ask for a construct ion o f that portion of Chap ter 237, 
G. L. 1915, which fi xes the bag limit of b irds. The la ng uage of the act to 
w hich yo u refe r is as fo llows: 
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"But no person sha ll, in anyone day. take or ki ll m ore tha n len birds 
of any and a ll var ie ti es, except wild ducks, of which n o t over fifteen shall 
be taken or killed in onc day or have in hi s possession at any t ime, morc 
than thi rt y game birds of any and ~\11 var iet ies, except wild ducks, of which 
not more than forty-five may be had in possession at anyone time." 

It is clear that the abo\'c quoted provis io n makes two classifications 
o f game birds, w ild d\1cks cons titut e one classification, and the other class­
ifica tion is made lit> o f all o ther game birds of any and all varieties. You 
arc advised tha t it is the opinion of this department that a person w ho 
has complied with the requirement.s of law, may during one day, lawfully 
take or kill fiftee n w ild ducks and during th e same day may also lawfully 
take or kill ten game bird s of other var ieties. Fol1 owin g th e above con­
s truction rela tive to th e da ily bag li mit, thi s depa rtment is of the opi nion 
tha t a person, law fu lly acquir ing th e same, tlIa y ha\"c in hi s posscssion a t 
any onc timc fo r ty-five w ild cltl Cks, and also thirt y gamc bi rds o f oth er 
var ie ti es. 

September 4, 1915. 
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Yours truly, 
CLIFFORD L. HILTO N, 

Assistant Atto rn ey General. 

GAME AND FISH-Breeding grounds-Unprotected animals-Discharge 
of firearms. 

Ca rlos Avery, Executive Agent, Game a nd Fish Comm iss io n. 
Dear Sir : You stat e that the board of game and fish commiss ioners 

o n J anuary 6, 1915 by resolutio n designated certa in lands in the VIC1111ty 
of Lake Minne tonka as game pro pagat ing a nd breed in g g r ounds, as pro­
vid ed in chapte r 95, G. L. 1913. You thcn ask: 

" \-Vi ll you please furni sh the commission with yo ur opinion as to the 
effect of this resolution of the board, stating whether the effect is mere ly 
to establi sh a perma nen t year-ro und close season for game, a nimals and 
birds protec ted at a llY time by law in this territory; o r whethe r it also 
has the effec t o f prohibit ing wild birds or animals of any kind fro m being 
killed, o r di scharging firea rms in said terr itory, at a ny time, as prohibited 
in the case of s tate parks?" 

Chap ter 95 G. L. 1913 reads as foll ows: 
"No perSOll shall k ill o r pursue with intent to ki ll, take, snare, or have 

in possess ion by any means UPOIl any Minnesota sta te fo res t rese rve '1 
lands o r parks, or upon a ll y lands th ilt may be designa ted by t he state 
gamc and fi sh cOlllmission as game propagat ing and breeding grounds, 
a ny wild a ni mals or birds protected at any timc by the law. The ki lling 
o r having in possession of each of such protected an imal or bird shall 
const itute a separate offense. Provided, that this act shall not prohibit 
the killing or destroying of wolves, o r ot her noxious animals by or under 
the super visio n of the State Game and Fish Commissiol,." 

You are adv ised that, in my opinion, this law contemplates merely 
that upon lands that may be designated by the state game a nd fish com-
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miss ion a s gamc pro pagat ing a nd breeding grounds, such wi ld a nimals or 
birds as arc p rotected a t ally t im e by the law, sha ll not at any time be 
ki ll ed, pursued with intent to kill , takc n, sna rcd, or had in possess io n. It 
wo uld the refore fo ll ow that wild a ni mals and birds that do not come wi th­
in the cla ss that arc at any time pro tected by law are no t to be included 
in o r pro tec ted by sa id chapter 95; but tha t such unpro tected animals 
and birds may be hunte d, pursued, had in posscssion , ctc. at a ny tim e. 

I am further of th e opinio n that sa id chapter 95 docs not prevent the 
d ischarging o f firearms generall y in s ll ch territo ry so set a s ide. It would 
therefore no t be unlawfu l to di scharge firearm s in that terri tory in t he 
hunting of such unprotected bi rds a nd a nimal s, inso far as th is chapte r is 
concerned , and unless such di scha rg in g of firearm s was made un lawful by 
some ordinan ce o r other law. 

February I, 1915. 
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Y ours truly, 
CLIFFORD L. HILTON , 

A ss is tant A tto rney Ge ne ral. 

GAME AND FISH-Carr ying of firearms while training dogs during closed 
season . 

Ca rlos Avery, Statc Game an d f"i sh Com m iss ioner. ' 
Dear Sir: Your inqu iry is ill th e fo llowing language: 
"P lease adv ise whet he r in your o pi nion Section 4783 of th e Gene ra l 

S tatut cs should be co nst rucd to pcrmit the carrying of firearms a nd the 
li se of thc same w ith bla. nk ca. r tridges o r othe rwise in the training of bird 
dogs betwecn Septe mbe r 1 and Scptember 7?" 

The s pec ific ques tion sub m itted by you is to be answered in th e 
a ffi rmati ve. 

Ju ly 7, 19 16. 
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Yours t ru ly, 
CLIFFORD L. HILTON, 

A ss istan t Atto rn ey Gene ra l. 

GAME AND FISH-Disposition of confiscated a rticles. 

G rlos Avc ry, Game and Fish Commi ss io ner. 
D ea r S ir: You submit the fo llowing inquiry: 
" In cases where g Ull S o r othe r para ph erna lia used in vio lat ion of th e 

law have hecl! confi sca ted by wa rden s o f this dcpartme nt and the court 
proceed ings resul t in convi cti on of the person s from wh o 111 such articles 
have bee n se ized, has thi s departmcnt, in your opinio n, a ny author ity to 
relinquish o r release arti clcs to part ies from whom they werc take n, unde r 
these circl1Ill s1anccs?" 

Yom inqui ry is answe re d in the nega tive. 

December I , 19 15. 

Yours truly , 
CLl FFO RD L. HILT ON, 

Assis ta nt Attorney Genera l. 
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GA ME AND FISH-Game reluges. 

Carl os Avery, Game and Fish Commiss ioner . 

Dear S ir: You a sk fo r a general construc tion of C hap te r 288, C. L. 
1915. You enclose a certa in petition and in addit io n to th e information 
co ntain ed therein , a dvi se us that there arc two duck passes o n the land 
o wn ed by Oll e o f the petit ioner s and wh ic h said duck passes arc under 
le.\sc to certa in parties and that s lI ch duck passes arc included with in 
the proposed game refuge. 

At th e start it may be noted that O ll e of the provis ions of the act 
above referred to is as follows: 

" 1\0 lan ds shall be included in such game refuge which arc owned and 
occupied as ~l private duck pass." 

1 am o f the opi nion that when a lessee is in possess io n of a pr ivate 
duck pass, then suc h duck pass is to be cons idered as "owned and occupied 
a s a private duck pass" and hence that an orde r can no t be made which 
can include such duck pass in a game refuge. 

A n approved form of petiti on should, a m ong ot her things, be addressed 
to the "State Game and F ish Commissioner" and contain the signatures 
of th e owner or owners, lessee o r lessees of the lands therein desc ribed, 
which lan ds must aggregate in area 1I 0t less than 640 acres . The petition 
should sho w the de sc ription and amount of land owned by each petiti oner. 
The law in questi on provides fo r t he right o f petitio n by such persons, 
but it docs no t make it obl iga tory upon th e Game and Fish Commi ss ioner 
to make hi s o rder declari ng th e lands desc ri bed in th e petitio n as a g ame 
refuge. A di sc re tion is ves ted in the com missioner to g rant o r refuse to 
g rant th e request. 

I am of the opinion, ta king into cons ide rat ion t he prOVIsions of the 
act, the statements made in it s titl e and the genera l purposes of all legis­
lation relative to ga me, tha t it was the primary purpose of t he law making 
body by thi s leg is lation to pro mote the in crease and pre se rvat ion of wild 
aquat ic fowl ra ther than by preventing them from being hunte d, except 
on duck pas ses, within the limits of such refuge make the passes more 
valuable. If, in your judgment, the establi shme nt of a game refuge. 
properly pe titioned fo r, will brin g a bout thi s ma in result, th en yo u may 
well make y our o rder to that e ffect. 1£, howeve r, such end will not be 
subse rvcd by the making o f such o rder, and the on ly res ult to be attained 
of any m om e nt by the es tabli s·hme nt o f a game refuge would lbe to make 
duck shoo ting bett er upon the passes refe rred to, the es tab lishing of the 
refuge not espec ia lly tc nding toward the preserva tion of ga m e or the 
bringing a bout of the primary purpose of the game refuge law, th en you 
could well in the exerci se of your discretion, refuse to grant the petition. 

September 22, 1915. 

Yours trul y, 

CLIffO RD L. HILTO N, 
Assistant Attorney Gene ral. 
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GAME AND FISH-Big game licenses. 

Carlos Avery, State Game a nd F ish Comm iss ioner. 
Dear S ir: ' You a sk: . 
"Whe ther a licensed reside nt hunter is permitted to take one m oose and 

one dee r or whether he can take only o ll e moose or one dee r." 
You arc adv ised that a licensed residen t hun ter can on ly take one 

m oosc or one deer. 
A tlcntioll is ca lled to the fact tha t a no n r cs ide nt hunt er may ta ke 

one male ant le red moose and one deer. The legislature has evide ntly 
made this di stin ct io n be tween residen t a nd non-res ide nt licensces and it s 
dcclaration in that regard is conclusive . 

See Sect io n 4793, G. S. 19 13 and Chapter 287, G. L. 1915. 

September 29, 1915. 
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Yours truly, 
CLl FFORD L. HILTON, 

Assistan t Attorney General. 

GAME AND FISH- Hunting license-Auditor's fee. 

Ca rlos Ave ry, Game and Fish Com mi ss ioner. 
Dcar Si r :' YOlt inquire whe ther th e county auditor may in addition 

to re taining h is tell cen ts commiss ion for t he issuance o f hunting li ce nses 
a lso r eta in a c harge for incidenta l expenscs, such a s expre ss , postage 
etc. 

Your inquiry is an swe red in the negative. Your atte nti on is called to 
Section 4792, G. S. 1913, in which, among other things, it is provided: 

"Tell cents of the amount received fo r the issuance of said license 
($1.00) shall be r etained by the coullty aud itor as hi s fee and the balance 
rem itt ed to the sta te treasurer '" '" "''' 

As yo tl wi ll note this st atute express ly provides that all that ca ll be 
deducted from the fcc is ten cents for the aud itor and the e n tire ba lance 
must be remitted to the state treasure r. 

May 16, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Atto rney Gene ra l. 

GAME AND FISH-Hunting license for minors. 

L. D. Barnard, County Attorney. 
Dear Sir: You are advised that a millo r may hUll t without a license. 

\ 'Vit ho ut the use of the co upons attached to a license, game cannot be 
shipped and th crefore a minor without a lice nse cannot ship ga me. A l-
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th oug h a license is no t required for a minor over the age of fou r teen yea r s, 
st ill a county auditor may issue a license to s ti ch m.ino r upon proper 
application and payment of the fcc. A minor not fourtee n years of age is 
11 0t permitted unde r the law to carry firearms. 

September 1, 1915. 

Yours truly, 
CLl FFO'RD L. HILTO N, 

Ass is tant Attorney Gene ra l. 

Note: Sec Chapt er 226 Session Laws 1917 w hich requires license o f 
a ll re side nts regard less of their age. 

304 

GAME AND FISH-Interstate waters-Foreign license protects resident 
of this slate. 

N. A. Ne lson, Cot1llly A uditor. 
Dear S ir: Rela tive to fishi ng by r esidents of Minn eso ta in the St. 

Croix, it appears from your statement that the leg islature of M inne sot a, 
in 1913 passed a la w making it unlawfu l to fish cra ppies, pike or o thc r 
game fi sh in the St. Croi x unti l May 29, notw ith standing th at such fi sh 
might be caught in the inland lakes o f the state beginni ng May 1. 

Under the law of the Stat e of Wisconsin such fis h may be caught in 
the 51. Croix begin ning May J, a nd th e q uest io n you subm it is: 

"Can a res ident o f .l\·linn csota , armed with a license to ftsh in \ ·Visco tl­
sin, fi sh pike in Lake St. Cro ix between May I and .l\ [ay 29 and bring the 
fi sh so caug ht into th e Sw te of Minneso ta?" 

I n Ill y opinion, your inquiry is to be a nswered in the affi rmative, in 
so far as the vViscollsin water s of Lake St. Croix is con cerned. In other 
words, a residen t of the State of Minnesota to whom has been issued a 
Wisconsin non-residcnt fi shi ng license may fish in Wi sco nsin wate r s, in­
cluding the \ \fisco l1 sin portion of Lake S 1. Croix, a nd may br ing the pike 
so caught int o the Stat e of M il1 llcsota. 

Yours tru ly. 
CLIFFO RD L. HILTON. 

Ass istant A t to rn ey Gene ra l. 
M ay 11, 1916. 
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GAME AND FISH-Interstate waters-License-Where valid. 

N ich o las Thomey. Coun ty Aud itor. 
D ear Sir: You inqui re if it necessa ry fo r a party hunting o n L ake 

Trave r se to have huntin g licenses issued from both 1vlil11le so ta and Dakota. 
Sections 1 and 2 of the Gcnera l Statutes of Minnesota for 1913, rcad 

as follows: 
"Th e sovereig nty and jurisdict ion of th is state s ha ll e); tcnd to all 

places wit hin th e boundaries thereof as defi ncd in 'Ihe constitution , and 
concurrently, to the wate rs form ing a common boundary betwecn this and 
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adjo ining states, s ubj ect only to sllch rig hts of jurisdic tion as have been 
or shall be acquired by the Un ited States over places therein." 

"That all courts and officers now having and exercising jurisdiction 
in any county or counties which are now formed or which may hereafter 
be formed in any part of thi s state bordering upon Big Stone L ake, Lake 
Traverse or the Red River of the North, shall have and exercise jurisdiction 
in a ll c ivil and criminal cases upon such waters concurrently with the courts 
and officers of other states bordering on such waters, so far and to such 
cxtcnt as the sa id bodies of waters or eith er of them s hall form a common 
boundary betwcen this s tate and any other state." 

In my opinion a Minnesota license is good and sufficient protect ion 
up to, but not including, the Dakota sOlore line and vice ve rsa. 

August 30, 1916. 
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Yours truly, 
EGBERT S. OAKLEY, 
Assistant Attorney General. 

GAME AND F ISH-License for international water s. 

Carlos Avery, Executive Agent, Game and Fish Commiss ion. 
Dear Sir: You enclose a communication in which certain questions 

arc asked and based upo n the facts stated, you inquire whether Sect ions 
4875 and 4876 must be construed to prevent the sale or the shipment to 
any point within or without the State, of fi sh taken from any of the inter­
national waters between the State of Minnesota and Canada. You also 
call attention to Sections 4820 to 4824, inclusive, General Statutes 1913, 
and wish to k now if the same are in conAict with Sections 4875 and 4876, 
supra. 

Our present game a nd fish law is based primarily on Chapter 344, 
General Laws 1905, that chapter being a general act relative to the 
preservation , propagation, protect io n, taking, usc and transportation of 
game and fish and certain harm less bird s and animals, as it s title indica tes. 
This chapte r has been amended from time to time in certain part iculars. 
From 1905 unti l the present time it has been the practice of the Game and 
Fish Commission, following the provisions of law that have been in fo rce, 
to license the use of seines and nets in international waters, such fishing 
being generally referred to and known as "commercial fishing." It has, 
during all of said time, been the practical construction placed upon the 
law that fish so caught under a license in such waters could be shipped 
within and without the state, and also sold within or without the slate, 
except as to certain game and fish during the closed season for the taking 
of such fish. It has, since the sa le of bass has been pr'Ohibited, been 
considered to be against the law for bass caught in international wate rs 
to be sh ipped or sold in this state; it has been considered unlawful for 
pike to be sold in this state during the closed season for the taking of 
pike, even though such pike were caught in internat ional waters. It has 
a lways bee n considered un lawfu l to se ll or expose for sate. in this state 
undersized pike at any time, even if sllch fish were caught in in ternational 
waters. 



194 BIENNIAL REPORT 

Section 6 o f Chapte r 566, General L aws 1913, was evidently passed 
fo r th e purpose of in dica ting legislat ive permi ssio n fo r the sa le of fi sh 
caug ht in in te rna tional waters in season by r es ide nt s of the sta te with 
hook a nd line, so that in add it ion to the r igh t to se ll by those licensed, 
the right of sale was a lso possessed by residen ts o f the stat e catching 
fi s h with hook and line, thoug h un licensed. 

It will be noted in pass ing t ha t Section 6, s up ra, reads as fo llows: 
"Fis h, especially a ll species of bass, caught in internat ional waters 

in season by residen t s of this state with hook and line, may be offe red 
for sale." 

Evidently in th is section a n er ro r was made, fo r th e sale of bass was 
express ly prohibit ed under anothcr law, an d the wo rd "especia lly" un­
doubted ly was used by mis take in stead of the word "cxccpt." I t w ill 
be noted tha t Chapler 347, General L aws 1915 amends the 1905, 191 1 and 
1913 law rclativc to fis hing in intern atio nal wa ter s and leaves ou t Section 
6, Chapter 566, General Laws 1913. 

Assuming tha t the prac ti cal construction tha t has been placed upon 
the law by the Game and F ish Commiss ion is correct, and tha t the licensing 
under author ity of law of fi shermen to catch fish in in te rna tional wa ters 
with ne ts and sei nes, impliedly a t least , g ranted perm iss ion for the ship­
ment a nd sa le of fish so lawfully caught, we then come to the proposition as 
to wh ether fis h so caugh t in lakes conta ined wholly or part ly wit hin 
coun ties containing 150,000 inh abitants o r more can be shipped and sold. 

Sect ion 51, Chapte r 344, General L aws 1905, reads as follows : 
" No pcrson shaH se ll, have in possess ion wi th intent to se ll , or offer 

for sa le, a ny fi sh caug ht in any lake situated part ly o r wholly with in a 
county in this stale tha t has a populat io n o f 150,000 or more." 

A t the t ime thi s law was passed, thcre were o nly two counties in the 
sta te having t he population specified-Ramsey and H ennepin counties, 
neither county havi ng the rein in whole o r in part any international waters, 
-and it was un do ubtedly the purpose o f th is leg isla tion to prevent the 
sa le or offering for sale o f fi sh caugh t in any of th e lakes situa ted wholly 
or pa rtly within Ramsey or Henncpin coun ties. Since the passage of tha t 
law one other county has g rown in to th e class named, that is St. L ouis 
coun ty, which has become a county hav ing a popula tion o f 150,000 or more. 

A number of t he more important internat ional lakes , including Lake 
Superior, Rai ny L ake, a nd others, a re s itua ted in par t in S t. L ouis county, 
and therefore come within the lang uage of said Sectio n 51, General L aws 
1905, w hich has not been amended or repealed in express terms, un less 
in te rnat ional wate rs a re not to be included. T o hold that the shipment 
a nd sate of fish caug ht in the lakes last above referred to was p rohibited, 
would des troy a large indust ry in th is sta te, a nd would without apparen t 
r eason, place a ban upon commercial fis hing in the lakes refer red to, 
wh ich ban would no t app ly to ot her int erna tional lakes, and which are not 
in coun ties o f 150,000 population or more, such as Lake of the Woods. 

T akin g into considerat io n that Sect ion 51, Genera l Laws 1905 was 
passed pr imar ily for the purpose o f protecting lakes in H enn epin and 
Ramsey count ies, a nd did not affec t int erna tional wa ters, and fu r ther 
that sa id sec ti on has in 11 0 way in express terms been a mended since its 
enac tm ent, and furth er cons iderin g the fact tha t in the 1905 Laws and from 
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time to time since (and eve n at the 1915 sessio n) the leg islature has 
specifically provided for the li ce nsing of the use of ne ts a nd seines by 
fish ermen in international waters-the legisla tu re being fully co nversant 
with the fact tha t a large industry had g ro wn up in thi s line o f business­
and that the fi sh so caught had bee n and we re t he subjec t of shipment 
and sa le, I have reached the conclusion tha t it cann ot be sa id to have bee n 
the legislative intent to prohibit the proper sale and shipment o f fi sh caught 
in international wat ers situa ted wholly or in pa r t in St. L ouis county ; but 
sa id Section 4876, G. S. 1913 (Section 51 G. L. 1905) could and docs apply 
to lakes o ther than interna tio nal situa te in St. L oui s coun ty. 

It the refore fo llows that in my opin ion, fi sh lawfull y caught by a 
licensed fi sh er man, in int erna tional wate rs. whether in St. L ouis county 
or 110t, in the opcn scason fo r such fi s h (except bass) , may be shipped a nd 
sold within o r with out the state. 

May 25, 1915, 
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Yours t ruly, 

CLIFFO RD L. HILTON, 
Ass istant A tto rney Gencra l. 

GAME AND FISH-License resident hunting. 

Carlos Avery, Game and F sh Commi ssion. 

Dear Sir : You call attention to Sectio ns 4794 G. S. 1913 and Chapter 
287 G. L. 1915, the la tt er amending Sec tio ns 4791 and 4792 G. S. 1913. 
Yo u inquire as to whether one yea rs res idence is r equired be fore ob taining 
a re ~ide nt hunting license. 

Your inquiry is answered in th e a ffi rmative. 

October 21, 1915. 
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Yours truly , 
CLIFFO RD L. HILTON, 

Ass istant Att orney General. 

GAME AND FISH-License-One year residence. 

S. E. Byso l11, Esq. 

Dear S ir: The statute ' provid<!!> t hat in order to be considered a 
resident of t he S ta te for the purposes of securin g a res ident hunting 
license, one must have res ided the rein fo r one year. 1 t is competent for 
th e legisla ture to presc ri be the leng th o f t im e r equired for r es idcnce for 
va rious purposes an d it is not necessary th a t the samc 'lcng th o f t ime sh ould 
be prescribed for all sll ch purposes. 

September 12, 1916. 

Yours truly, 
CLIFFO RD L. HILTON, 

Ass istant Att orncy General. 
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GAME AND FISH-Applicant for license not a "resident" under facts 
stated. 

H. C. Horack, Esq. 
Dear S ir: YOll inq uire as to whe the r a person who is a c iti zen a nd 

resident of Iowa, but who owns a summer home in and spe nds more than 
three m o nth s each yeaT in this State and pays taxes on the property he 
owns in Minnesota, ca n be considered as a res ident of the State of Minne­
sota under the game laws of this State wherein it is provided that non­
residents mu st be licensed in order to be permitted to hunt or fish . 

Tn my opinion your inquiry is to be answered in t he negat ive. Such 
persons arc not res idents o f t-.'linncsota with in the mea ning of the law 
refer red to. 

July 15, 1916. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Assis tant Attorney Gene ra l. 

GAME AND FISH-Power non-resident licensee to express fish out of 
state. 

Carlos Avery, Game and Fish Commi ss ioner. 
Dcar Si r : YOli inquire whether, under Section 4875 G. S. 1913 a 

licens~d non- resident angler is permitted to ship fi sh o utside of the s tate 
by expr ess. 

Your inquirJ! is an swered in the negative. 

September 14, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

GAME AND FISH-Shipment by licensee to self. 

Carlos Avery, Game and Fish Commissioner. 
Dcar Sir: You call atte nti on to Sections 4791 and 4792, G. S. 1913, 

in which provis ion is made for the i;suance of hunting licenses to res i­
dents of Minnesota fo r small and large game, and also in which provision 
is made fo r shipment of game by li censees by themselves to themselves, 
license tags being attached. You state that it is a common practice to 
make shipments of game under these sec tions consigned by a licensee 
and addressed to the lice nsee in care of a nother party, this other party 
being expected to call for and take the game fr0111 the expr ess company. 
You sta te that the practice is in effect an evas ion of the law and is some­
times u sed to cover sh ipments from the li censee to another pa rty. YOtl 
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ask to be advised whether in our opinion a shipment made in t hi s manncr 
is lega l, and if not, whether the gamc so shipped is subjec t to confiscat io n. 

I am of the opinio n that whe re a licensee properly sh ips game to him. 
self at hi s place of reside nce it is not necessary for such licensee to go 
in person to receive the game, but that s ti ch game may be by the express 
com pany lawfully turned over to th e duly author ized agent of the lice nsee. 
Howeve r, the transaction Illust be a bo na fi de OIl C, a nd if the fact is in 
any g ivc n in stan ce that delivery is being made to some one other than 
the licensee o r the duly au thorized agent for him and is thus consti tut ing 
an evasion of the law, the 'game is cont raband and ca n be se ized. 

September 21 , 1916. 

312 

Yours tru ly, 
CL l ppORD L. HlLT ON, 

Ass istant Att orney Genera l. 

GAME AND F ISH-State commissioner-Authority to limit number o f 
licenses fo r ro~h fish. 

Carl os A very, E~eclltive Age nt, Game and Fi sh Commi ss io n. 
Dear Sir : Yo u ask fo r the opinion o f thi s department as to whether 

the Game a11<r Fis h Commiss ion Illay limi t the Humbe r of li censes issued 
fo r certa in lakes; whether a ny discretio n may be exe r cised, and whether 
li censes Illu st be issued to all <q>pl icants. 

In my opinion, th e Game and Fish Com miss ion may, and should, 
exercise a rea sonab le di sc retio n in the Ilumber of licen ses that it iss u(' s 
fo r any particular lake. 

It was evide ntly the purpose of th e legisla ture to provide for the 
r idding of lakes of r oug h fi sh, a nd at the same time incident ly to provide 
a certain re venue to the S ta te of 1\1 inn eso ta. J f, a s a matter of ·fact 
rough fi sh co uld o nly be take n from a certa in lake in a satisfactory 
mann er (profi tably to the fishermen and thc state) by having the fi shi ng 
ope rations co nducted only by one li ce nsee, th ell I think that the Game and 
Fi sh 'Colllmission w ould be fully j us tifi ed ill o nl y granting one lice nse. If, 
011 the other hand, in the exerci se of sound judg ment and disc retion, the 
Game and Fish CO lllmiss ion should de termine that the inte res ts of the 
sta te wo ul d be bes t subserved by having two or m ore li censees fo r the 
lake ill ques ti on, the n the cOlllmiss ion wo uld be ju stifi ed in licellsing the 
required number, if applicat ions were made the refor. 

May 27, 1915. 
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Y ours truly. 
CLIFFORD L. HI LTON, 

Assis tant Atto rney Ge ne ral. 

GAME AND F ISH-Limit of catch of sunfish . 

W. H. Holz, County A udito r. 
Dear Sir: You are advi sed that in the opi nio n o f thi s depar tment more 

than twc nty· flve sun fi sh canno t legally be tak en by onc person in any onc 
day. I ca ll your attention to Sectio n 4896, G. S. 1913, in which it is ·provid· 
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e d that ca tching, l aki ng o r killing of more than twe nly- rlVe fish by any 
o ne pe rSO Il in a ll y o ll e day (except fis h in the Mississ ip p i River or in 
in te rnatio na l wa ters with net s or seines) s hall be deemed wanton waste 
an d destruct io n of such fish taken ill excess o f suc h number. 

July 6, 1916. 

314 

Yours tful y , 

CLI FFORD L. II ILTON, 
Assis tant At torney Genera l. 

GAME AND FISH-Open season for deer. 

G. A. Youn g quis t, County A tt ofn ey. 

Dcar S ir : You ask fo r a const ruc tion of the words . " be tween Nove m­
be r 10 and Novem ber 30 of the same year." as they are used in Secti o n 
4890, G. S. 19 13, a nd ask whethe r the sec tio n in ques ti o n woul d pe rmit 
dee r to be ki ll ed o n November 10 and l"ovcm ber 30, as well a s a l1 inter­
vening days. 

I am o f th e o pinio n that your in qu iry is to be a nswer ed in the nega tive. 
The current of au thor ity see m s to he that when la ng uage is used suc h as 
above quoted, bo th o f t he dat es me nt ioned are to be excluded. 

D ecember 1, 191 5. 
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Yo urs truly, 

CLI FFOR D L. HILTO N, 
Ass is ta nt A tto rney General. 

GAME AND FISH-Possession o f untagged game birds. 

W . B . Taylor, Esq. 

Dear S ir: YOll arc adv ised that it is no t necessary ·for a res ide nt 
of thi s s tate who has lawfully secured game hints, to p lace tags upo n 
snch hirds, ( th e num ber of t he m bei ng within the lim it pe rmitted by law), 
in o rder for him to take t he m w ith him o n a train to hi s place o f r es ide nce, 
such person not shipping th e game birds in ques ti o n by ex press, freig ht, 
or as a checked pac kage. 

October 30, 1915. 

Yours trul y, 

CLIFFORD L. HILTO N, 
Ass is tant Atto rney General. 
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GAME AND FISH-Serving game at " free lunch" counters unlawful. 

Carl os Ave ry, Game and Fish COlllmioner. 

199 

D ear Sir: YOtl ask fo r an opinion of thi s office as to wh eth er the 
service of vens ion, moose meat or g ame b irds o f any kind on a sa loon 
free lUll ch counter is un lawfui. 

]n my opinio n your inquiry is to be answered in th e affi rmative. 

D ecember 20, 19 15. 

Yours truly, 
CLTFFORD L HILT ON, 

Ass is tant A tlorney Gene ral. 
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GAME AND FISH-Warden-Authority to search articles in interstate 

transit for contraband. 

Carlos Avery, Exec lltive Age nt , Game and F ish Commissio n. 
D ear Sir: You ask whether : 
"A game warden has the ri ght to examin e fi sh in transit sh ipped 

from points in thi s state to points with out th e state." 
You refer to Sectio ns 4766-67, Genera l Sta tut es 1913, which provide 

authority for game wardens to make the necessa ry examinat ion and 
sea r ch {or con traband game and fish . 

In my opinio l1 . your inquiry is to be an swered in the affi r mat ive. 
The fac t that the fi sh r e fe rred to may be th e subj ec t o f inter state com­
IlI crce docs not deprive th c game warden fro m exam inin g the same fo r the 
purpose of asce rta in ing whether or not contraband fi sh a rc bei ng shipped, 
and the poli ce reg ulat ions o f the state be ing vio lated. 

May 27, 1915. 
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Your s tru ly. 
CLTFF O RD L. HILT ON, 

Ass istant Attorney General. 

H E ALTH-Burial permit-Unnecessary for ashes of cremated body. 

Dr. J-I. ~ r. Bracken. 
D ea r Sir: YO II make inquiry re l:l.ti \"C to the law having to do with 

bur ia l perm its and make a s ta tement in a cer tain case wh ere a buria l permit 
was made Ollt for th e di spos;:d of a hody in a certain cemete ry; th e body was 
c remated and later the fr iend s took the ashes o f thi s cremated bo dy to 
another city in order that th ey mig ht be placed in the fami ly bury ing 
plo t. The sexton of th e ceme tery a t the last named place demanded a 
removal permit before . th e ashes shou ld be d isposed o f. You ask whe ther 
a r emoval permit wa s necessary before the ashes o f a cremated body call 
be buried or di sposed oi in a cemetery o th er than the one in which the 
c remation was carried on. 
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In my opinion your inquiry is properly answe red in the negative. 
The ashes of a cremated body can be disposed of without burial and I 
do n ot consider that a buria l or remova l permit is necessar y in order that 
the ashes of a cremated body may be placed in a cemetery other than the 
one in which they were first depos ited. 

Novembe r 30, 1915. 
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Yours t rul y, 
CLTFFORD L. IIILTON , 

Ass ista nt Attorney General. 

HEALTH- Common drinking cup-Factory a public place. 

'IN . F . Houck, Comm issio ner of Labor. 

Dcar Sir: You in'Quire whet her Section 8790, G. S. 1913, relating to 
u sc of C0I111110n drinking cups, appli es to a factory where a considerable 
number of labore rs arc employed. 

The sec tion und er con sideration reads as fo llows: 
,jIn orde r to prevent the spread of cOlllmunicable diseases the use of 

common drinking cups in public places, public conveyances and public 
bu ildings is he reby prohi bited. " 

A publ ic place has been defined as mea ning any place not priva te 
and to which the genera l public have access during reasonRble hours. 
S t,rict ly speaki ng a factory is not within th is definition. B ut it is possible 
that the legislature has used the term loose ly a nd not in its etymological 
sense, and intended the act to app ly to a ll places w here people assemble 
in such numbers as to render the co mmunicat io n o f disease likely tlh rough 
the use of a common drinking Clip. 

A stat ut e des igned as a measure for the protec tio n of the public 
health which di sc riminates in favor of private places as against public 
places, o ther thi ngs being equa l, an d permits the use of a COlllmon drink­
ing c up in the one and prohibits it in the other, would be of doubtful 
va lidity, 

Some reasonable ground o r difTerence must ex ist in order that the 
legislature may make the distin ct ion. In the act unde r consideration it is 
difficult to find any valid legislative bas is for such classificat ion. 

Bearing th is in mind, a nd presum ing that the legislature In tended to 
e nact a valid law. and taking no tice of the dange r which the legi slature 
was seeking to eliminate, it is my opinion that the act was intended to 
apply to a ll places in which a co nsiderab le numbe r o f people assemble. 
a lthough such place may not be a public place in the se nse that the public 
genera lly are admitted thereto, and that your inquiry is to be answered in 
the affirmative. 

October 23, 1916. 

Your s tru ly, 
JA ~ I 'ES' E. MARKHAM, 

Assistant A ttorney General. 



ATTORNEY GEN ER,\L 

320 
HEALTH-Employment by school board of physician and nurse. 

Dr. H. 1\'!' Bracken. 
Dear Sir : Your communica tion is a s fo llows: 

201 

"In dea ling with communicable di seases ill co nnect io n with chi ldren, 
the ques tio n often comes up as to what advise we s ha ll give boards of 
educa tio n. In many ins tances it is absolutely necessary, in order to con­
trol such diseases amo ng school children, to advise the board of education 
to employ a phys ician to act, tcmporar il y at least , as a mcdica l inspector 
for the school childrcn, and al so to employ a nursc, tcmpo rarily or pcr­
man ent ly. 

Before g iving such adv ise we wa nt to know whethe r boards of educ ... 
ti o n can employ phy sician s or nurses for t hi s purpose." 

You a re adv ised tha t it has been her e tofore and is II OW the holding 
of thi s departm ent tha t il is with in the po wer of a school boa rd to employ 
a physician or sc hool Ilurse. The function o f s uch physic ian or nurse and 
the wo rk which shall be pe rformed by them and the amount to be paid 
them as compensation is la rge ly di sc reti onary w ith th e school boa rd. T he 
a ctivit ies of s uch phys ician o r nllrse s hould be confined to the examinat ion 
o f the school ch ildren relative to their hcalthful or unhealthful condition 
and to th e maki ng of a report th ereon in suc h way as wi ll best bring about 
a change of the unhealthful condi tions. There s hould o nly be genera l 
directions as to th e remedy of the situation found. It is no t w ithin the 
province of the physic ian or nurse to g ive treat ment; the scope of thei r 
duties is confin ed to matters that have to do wi lh the health of the school 
children from the s tand point of publi c welfare and shou ld not include a ny­
thing that mor e than incidentally affec t cd the welfare of the priva te 
individua l. 

"The school board shall hav e gcnenll charge of the business of the 
di st rict and of the school hOllses and the intere sts o f the school the reof." 

The in terests of the schools requi re that chi ldren who arc afflicted 
with a cOllllllunicable di sease shall not be a ll owed to attend sc hool and 
expose othe r childre n to the contagion. The S tate of Minn eso ta and the 
people th ereof expend millions of dollars annua lly for ed ucatio nal pur­
poses and a ll re;'ISOl1<lble permissi ble preca utio ns should be taken to pre­
ve nL anything that would a t a ll se riously impair the efficiency of the schools. 
I am of the opi ni on that it is w cll within th e pow er of a school board, 
provided moneys arc avai lable for the purpose, to em ploy a school 
phy sician and nurses. 

Tn thi s connectio n I Illay state to you that thi s o ffice has previously 
held in two opinio ns cove rin g this propos ition. as follows: 

" I believe that it is within the implied, if not the exp ress authority 
of the di strict , to employ a phys ician. In r eaching this conclusion the 
board would be ju st ifi ed in considering the likelihood of increased at­
tendan ce at the schools o n account of such em ployment, as well as 
the probabil ity o f the pupils profiting both mentally and phys ica lly the re­
from. I t is well unde rstoo d that the bes t r esult s can ll o t be obta ined in 
thc attcmpt to ins truct children wh o are sllffering fro m physica l ai lments, 
which ailments are oft times not kn own to themselves or their parents or 
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guardians. A physician t hus employed would al so take notice of the 
sani ta ry cond itio ns of th e school buildings, the lack of fresh ai r, if s lich 
exis ts, an d s uggestions made by him would un do ubtedly be mos t be neficial." 

"The se rvi ces rendered by him are only to be in the nature of super­
visi on and ge neral examinati on ; he will 110t be expec ted , requ ired or per­
mitted, e ith er at lhe expe nse of th e district , o r otherwise offic ially, to treat, 
presc ribe for or att e nd the pupi ls of the school either by prescribing for 
them, furni s hing medicine o r o th erwi se , s ti ch medical atte ntio n will be 
beyond the scope o f hi s authority or duty." 

March 10, 1916. 

321 

Y ours truly, 
CLIFFORD L. HILTON, 

Assis tan t Attor ney General. 

HEALTH-Liability of county for necessaries of persons in quarantine. 

C. M. King, County Commmiss io ne r. 

Dear Sir : You ask : 
" Is this county legally respo nsible fo r food. fllel and o the r necessary 

suppli es, furni shed persons in quarantine, who by reason of such Quaran­
tine are unable to secure for th emselves such food, fu el, water and oi l -for 
ligh ting purposes, etc. as it is abso lu te ly necessary fo r their needed 
sustena nce and care during the pe riod of such persons' confinement in 
Quarantine?" 

Thi s inquiry is properly answered in the affi r mative, prov ided the 
persons for wh om s uch supplies arc furnished can prope rly be called 
"poor persons." 

The ex pe nse in cident t o the control of communicable di sea se in­
cludes, "all medica l and ot her help required for the prevention o r supres. 
sian of communicable d iseases, or fo r the car rying out within its jurisdic­
tion the lawful regulations and directions of the state boa rd an'd its officers 
and employes." 

February 8, 1915. 
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Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Attorney Gen e ral. 

HEALTH-Osteopathic physician may be health officer. 

Dr. H. M. Bracken. 
Dear Sir: You inquire as to whether an Osteopathic Physic ian can 

be appointed to act as cha irman of the board o f heallh in a city of this 
State. 

Y ou are advised that, in the opin ion of thi s office, an Osteopathic 
Physic ian may so ac t and can hold the position o f local health physic ian. 
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Sectio n 4643, G. S. 1913 pro \' ides t hat at lea st o ne member o f every 
local board o f health s ha ll be a phys ican a nd th at he shall be the local 
health officcr and executive of the board. Sect ion 4994 G. S. 1913 provides, 
a mo ng oth er things, that a d uly li ce nsed Osteopathic Physician s ha ll be 
subjec t to a ll local a nd S tate Jaws and regulati ons that gove rn o the r 
physicians with respect to th e cont r o l of communicable diseases, and tha t 
suc h Osteopa th ic Physicia ns shall b e en tit led to a ll privi leges of such 
o the r phys icia ns in matte rs per taining to the public he.alth . 

1 am the refore o f the opinion that your in(luiry is to be a nswered in 
the affi r ma ti ve a nd that an O s teopa th ic ]:thysicinn may th er efore be a 
local hea lth o ffi ce r. 

Yours truly. 

Apr ;1 20, 1915. 
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CLlFFORD L. 1IILTO N, 
Assis ta nt Attorney Gene ra l. 

HEALTH-Pay of physician employed by town board. 

D r. H . M. Bracken. 

Dear Sir: You ca ll att en tion to Section 4646 G. S. 19 13. whic h r eads 
as fo llows: 

"Every loca l board of hea lt h shall em ploy. at the cost o r the towt'!. 
coullty o r place in which it exists , whclI necessary, a ll medi ca l and o th er 
be ll> required fo r the preve ntion o r s ll pression o f communicable di scases, 
o r fo r carryi ng' out wit hin it s jurisdic tio n th e lawfu l regula tio ns and direc­
tions of th e state boa rd of hea lth and it s o ffi ce rs and employes; a nd 
upon its fa ilure so to do, the s tate board may employ Sti c h ass is tance 
at the local charge. But a ll persons whose duty it is to ca re fo r ;\!lother 
i nfcct~d wi th a commu nicable di se;l sc. to isola te s uc h patient, o r to 
fumi gate o r o th erwise di sin fect a ny art icl e o r place. sha ll be li able fo r the 
reasonab le cost ther eof to a nyone performing suc h dllt y o r to a ny county. 
tow n or Illunici pa lity payin g s uch cos t. " 

You sta te that it is a co mm on thing fo r .a phys ician to be instructed 
by a to wn board o f health to es tab lish quara ntine; carry ou l' the necessary 
duties . a nd fumigate the premi ses whell the time ha s cOllle for th e re lease 
o f (IUarantin C'. a nd then fo r such physician to bc to ld t hat unde r the section 
above quoted he m ust collec t thc bi ll from the parties ca red for. o r th ose 
respo nsible for their ca re, if th cy arc ab le to pay. 111 many instances the 
parties. irritat ed at the actio n tha t has been taken in cs tabl ishing quara n­
tine. refuse absol ute ly to pay the physicia n. 

See Sect ions 4647.48, C. S. 1913. 

You the n submit the fo llowing inquiry: 

"Ca n the town ship repudiate a ll responsib il it y w here the ind ividua ls 
or those who are responsihJe for the indiv idua ls ;lre ab le to J}<l Y ; or if 
the physic ian has prese nted hi s hill aga in st th e individual s and hee n re­
fused paymen t, the n is it the duty of the phys ician to turn his bitt o ver to 
the to\\'l1ship, expect in g payment fro lll th a t source?" 
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I am of the opi nio n, und (' r the fac t s stated by you, that when a 
phys icia n is o rdered by a town board of hea lt h to do and perform certain 
services under Sec tion 4646 G. S. 1913, that the pay fo r Sti ch se rvices is a 
primary duty of the town ship, the t OWI1 board of which made the employ­
me nt. ]f th e individual respon si ble fo r the paym ent is financia ll y ab le 
to make the same. o r perhaps in ally cve llt Ihe physicia n shou ld make an 
effort to co llec t fro 111 such individual. this effort sho uld be made in the 
ordina ry way by prese nting a bill, o r making a dema nd for payment. 

Jf payme ll t is refused. r do no t think it is necessary for th e physic ian 
to bring the actio ll to recover the money from such individ ua l. After 
hav ing made t he necessary effort and payment lI ot being made, t hen th e 
physician should presen t h is 1>il1 to t he tow n board and is en titl ed to 
rece iv e hi s pay . . Afte r having pa id the hi ll , th e tow n board ca n p roceed 
to collect it from the in divid ual responsib le, if he is able to pay; if no t, 
c~\n pu t a bill in to the COllllty for on e-half o f th e n ~cessary cos t incurred by 
it in the control o f the c.-,mmunicable d isease. Sect io ns 4647-48 G. S. 1913. 

!\ Ia rch 23, 1916. 
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Your s truly, 

CLl FFORD L. j-j ILTON, 
Ass istant A tto rney Gencra l. 

HEALTH-Power of local health board to compel diseased person to 
enter sanatorium. 

J'la ul Ahles, Count y A tt o rn ey. 

Dea r S ir: A ft er m aking a s tateme n t o f fact s re lative to a pcrsoil ha v­
ing a communicable d isease, (pulmona ry tuhercul osis) in a tow n ship in 
your county. and sta tin g that t he State Board of Health is of th e opinion 
that the pa l ient sho uld be removed to a sanatorium fo r consumptives, 
o r treated loc.ally ill a way that will prope rly handle t he di sease a nd 
pre vent it s spread. yo u ask whether the loca l hoard of health would havc 
power und er the law. by fo rce. to compel the person in Ques tion to go to 
a sa natorium for co nsumptive!'. 

, th ink your questi o n Illus t be a nswered in the negative. 

I fin d no pro vis io ns of law that will warrant t he li se of fo rce for that 
purpose. I t is malliies t that the pe rson in questio n must 110t be a llowed 
to so condu ct himself as to spread the di sease. and he must be e ith er 
taken care of under the direct ion o f the loca l boa rd o f health, by being 
se ll t to th e pro per sanatorium, or so iso lated in A von, or elsewhere , as 
will pr otec t the public. 

March 25, 1915. 

Your s tru ly, 

CLIFF ORD L. HILTO N, 
Ass ista nt Attorney General. 
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HEALTH-Public records-Death and birth certificates. 

Dr. H. M. Bracken. 

205 

Dear Sir: YOll state that a request was made tha t you permit a 
ce r tain individual to copy the names of the fathers of the chil dren born 
in this state each month, excepting those in the cit ies of the first class. 
You ask whether it is your duty as custodian of these birth certificates to 
allow outs ide rs to come in and copy such records for adve rti si ng and 
other purposes. 

The death and birth ce rtificates in your office, be ing the originals, are 
under your control as State Registrar, and a re proper ly to be considered 
as public r ecord s. Certified copies of these records are made by you 
frolll time to t ime as occasion may requ ire. Being public record s, t hey 
a re open to the in spection of the public at all proper times, unless the 
in spectio n of such r ecords and the obtaining of information therefrom 
would in any way he detrimental to the public inte res ts. You do not 
suggest that the obtaining of the informatio n by the per son in question 
will in any way detrimentally affect the public interests, and I am there­
fore of the opinio n that you may properly permit him to secure the informa­
ti on that he desires. Of course, as custodian of these public records, you 
are chargeable with their care and protection and should not allow them 
to go out of your possession, nor to be placed in any situation so that 
such records might be changed, m utilated or des troyed. 

March 30, 1915. 
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Yours ~ruly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

HIGHW A YS-Abandonmcnt of-How accomplished. 

George F. Sullivan, County Attorney. 

Dear Si r : Your letter reads as follows: 
"A county road, three miles in length, was du ly establ ished in this 

county in the yea r 1907, about one-half mile of this road was opened up, 
worked and trave led, the r emainder of the road has not been opened up, 
worked or traveled and in some places it is enclosed by ,fe nces. 

My question is whether or not that portion of th is road which has not 
been opened up and trave led has been abandoned?" 

Answer ing your inquiry I have to say that in my opinion the road 
referred to. having been established by public authoriti es , is not to be 
deemed abandoned. Section 79 of Chapter 235, Laws 191 3, provides that 
certain roads in cou nties having a population of two hundred tho usand 
or more may be deemed or declared abandoned when the same has not 
been used for publi c travel for a pe riod of th ree years. I am of the opinion, 
however, that roads es tab lished by public authorities can only be vacated 
in the mann er provided by statute. When a road is es tab lished and the 



206 BIENNIAL REPORT 

damages paid , the public acquires an casemen t ill the nature of a title, and 
th is title cannot be divested by adverse possess ion. (Revised Laws 1905, 
Sectio n 4072). 

Apri l 21, 1915. 
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Yours truly, 
e. LO UI S WEEKS, 

Ass istant Attorney Genera l. 

HIGHWAYS-Anticipation of collection of road tax. 

Olin C. Myron, COllllty Atto rney. 
Dear S ir : I beg to adv ise YO ll that in my opi ni on a town board, after 

havin g levi ed taxes for road and br idge purposes, can anticipate the col­
lection thereof and incur obligat ions to be paid fr om the road and bridge 
fund after the taxes so levied are coll ected. Of course you a re familiar 
with the provisions of Sect ion 1190, Statutes 1913. As stated by you the 
incurring of the obligations before the money is at hand to pay the same, 
necessitates the payment of interest. Thi s, however, involves a matter of 
policy rather than one of legal power to make the expenditure. I would 
a lso ca ll your attent ion to the provisions of Section 40, Chapter 235, Laws 
1913. 

July 8, 1916. 
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Yours truly, 
C. LOUIS WEEKS, 

Ass istant Attorney Genera l. 

HIGHWAYS-Cattle tunnels-Maintenance of. 

A. J. Burling, Town Clerk. 

Dear Sir: I beg to advise you that it is not the duty of the coun ty 
board to maintain a tunne l unde r a state or county road. Such duty 
devolves upon the town. If the road under which the tunnel is constructed 
is not on a section or sect ional subdivis ion l ine it is to be mainta ined 
by the tOwn bop.rd at the expense of the town after the first year. If, 
however, the road is on a section or sect ional subdivi sion line, it is to be 
mainta in ed by the town at the expense of the owner for whose bene fi t it 
was constructed. 

August 8, 191 6. 

Yours tru ly, 

C. LOUIS WEEKS, 
Ass istant Attorney Genera l. 
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HIGHWA YS-Claims- Presentation of-Persons employed by road over­

seer. 

John H . Gerber, Esq. 

Dear Sir: I advise you that where the town supervisor s a uthorize 
the overseer to hire men and teams to do certa in r oad work, that the 
contracts made by the overseer are contrac ts made with the town and 
the persons with whom ma de must each present a cla im to the tOW I1 
board for the amount due him unde r hi s contract. It is improper for the 
town to issue an or der to the overseer and perm it him to pay the several. 
persons with whom he has contracted. 

March 31, 1915. 
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Yours tru ly, 

C. LO UIS WE EKS, 
Ass istant Attorney Genera l. 

HIGHWAYS-"County aid" for building bridges by villages-" Culverts" 
defined. 

S. C. Pattridge, Cotlnty Attorney. 

Dcar Sir: YOtl ca ll our attent ion to the provi sions of Section 2517, 
Statutes 1913 (Section 3D, S ubdivi sion 3 of Chapter 235, Laws 191 3) and 
state that a certain municipality in yOllr county has asked for a id under 
the provisions of sa id sec ti on fo r the construction of certain culverts in 
such municipality ; as you .phrase it-"jus t ordinary culverts of a small 
type." 

You ask if in our opinion the word "bridges" as used in sa id subdivision 
is to be cons trued as including culverts as described by yOtl, so as to make 
it mandatory upon the county board to appropriate stich money as may 
be necessary there for from the county road and bridge fund, not exceeding 
the amount of taxes paid in to the county road and bridge fund during the 
preceding year on property within the corporate limits of such vi llage or 
city. 

I beg to advise you that in my opinion the word "bridges" docs not 
include culverts and that the county is not obligated to appropriate money 
to pay the expen se of constructing such culverts, even though such ex~ 
pense does not exceed the limitatio n as to the amount to be appropriated, 
presc ribed by said subdivisio n. 

vVebster defines a cu lvert as being 3. transverse drainage way-a 
small bridge. Section 80 of Chapte r 235, provides for the insta llation of 
Hc ulverts" by town boards. It is thu s apparent th at the legis lature by 
using the two w ords in the act intended to give a somewhat different 
meaning to each word and it is to my mi nd apparent from a r eading of 
said Subdivision 3 that the word "bridges" as used therein was intended 
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to apply to struc tures of Jarge r proportion than would be included under 
the classification or designation of "cqlvcrts," Thus said subdivision J 
provides that the council "shall determine the plans and specifications fo r 
the bridge." 

October 17, 1916. 

331 

Yours truly. 
C. LOUIS WEEKS, 

Assistant A ttorney Genera l. 

HIGHWA YS-County board can n ot alter or amend award of damages. 

raul Ahles, Coun ty Attorney. 

Dear Sir: Relative to the award of damages by the county comm is­
sioners UpOIl the establishment of a road , I think it is indisputable that 
in determining the amOllnt of damages which shall be awarded to a land 
owner for taking his land fo r r oad purposes, the county commiss ioners 
act in a quasi judicial capacity. (Section 36, Chapter 235, Laws 1913) . 
That when they have once made an order they have exhausted the ir 
authority in the premi ses and cannot thereaher alter o r amend the order, 
at least with respect to the. amount of damages. 

State ex re i vs. Peter, 107 Minn. 463. 

The only remedy of an aggrieved perSOIl is by an appea l as provided 
for in Sections 37, 61, etc. of said Chapter 235. 

A cOlllmittee of the county board have no authority to make any agree­
ment as to the amount of damages to be awarded. (See Sections 35 and 
36, Chapter 235, Laws 1913). 

June IS, 1915. 
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Yours truly, 
C. LOUIS WEEKS, 

Ass istant A ttorney Gene ra l. 

HIGHWA YS-Dismissal of petition by petitioners-Finality of refusal of 
town board to establish. 

L. M. Holl is, Esq. 

Dear Sir: I beg to adv ise you that in my opinion where a petition 
for the establishment of a town road has been duly filed with the town 
clerk ; by him presented to the town board; an order made by the town 
board fixing the time and place when and where it wi ll meet and act upon 
~he petition, and a copy of stich o r der has been se rved upon the occupants 
of the land and ten days' posted notice has been g iven, the board has 
acqui r ed jurisdiction of the proceedings so in stituted and stich proceeding 
can not b e dismi ssed, but on the contrary it is the duty of the town board 
to hear and determi ne the petition a nd either grant or deny the same. 
The pet itioners are not the only persons int eres ted a nd und er the provisions 
of Section 61, Chapter 235, Laws 1913, any taxpayer of the t own may appea l 
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from the r efusal of the town board to es tabli sh the road. A llowing the 
pet itione r s to withdraw the pet it ion would be an unwarranted interference 
with the right of taxpaye rs to appea l. 

In my opinion, where a tOWI1 board has refused to es tab lish a r oad 
petitio ned for, a nd such refusa l has not been appea led fro 111, the board has 
juri sd iction to en te rta in another pet ition, w it hin a year, asking fo r the 
es tab lishment of a part of the r oad described in the petition de nied ; pro­
vided the road desc ribed in the seco nd petition is substantially different 
from the road desc ri bed in th e ' pet ition denied-to illustrate: 

If a 'pet it ion ca lle d fo r th e es tab li shm ent of a road two Illiles long, a 
petitio n asking fo r the es tab li shme nt of a road one mile long which fo llow­
ed for th e di sta nce of one m ile a part of t he cour se desc ribed in the pe ti­
t ion fo r the two mi le road, m ight be a subs tantially differ ent road sub­
se rvin g a public purpose sus tant ially differe n t tha n th at ca lled for by the 
road two m iles lo ng. 

As to your third questio ll , T would S;IY th ;!.t where a road has been 
du ly es tab li shed by a 10w n o r county board the same can be vacated or 
;.dtered o nly upon a pe titi o n d1ll y presen ted to the boa rd so es tablishin g 
the road. The s tate e ng ineer has n o juri sdi ction to a lte r o r es tab lish a 

road. 

May 3, 1916. 
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Yours t ru ly, 
C. LOU IS WEEKS, 

Ass istant Attor ney Gencra l. 

HIGHWA YS- Dragging fund of town-How used. 

?vrraur ice Cro we ll, T o wn Cle rk. 
D ea r S ir: I a dv ise yO ll tha t the draggin g fund o f a tO WIl ca nnot be 

used for a ny purpose ot her than the purchasin g of a su itable Humb er of 
drags a nd d raggin g the roaels of th e tOW II ; nor ca n such fund be t rans­
ferred to a ny other town fund. 

June II , 191 5. 

334 

Yours t r uly, 
C. LOUI S WEEKS, 

Ass istan t A tl o rney Gene ral. 

HIGHWA YS-Dragging fund-Purchase of g rader. 

Edward L. Rogers, Count y A tt orney. 
Dea r S ir: I beg to advise yO tl that am of t he opinion Ih;'lt a t pwn 

canno t law full y purchase a road gradc r a nd pay therefo r o ut of the 
dragging fund of th e town an d this eve n tho ugh the grader migh t be used 
as 'a subs t itut e ·for a drag in dragging th e roads of the tow n. It is a 
matter o f common kn owl edge that a g rade r is primari ly inten ded fo r a 
purpose o th er than th a t of a drag and t hat the same is much mo re cx-
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pensive than a drag, both as to o rig inal price and cost of operation for 
dragging purposes. Section 41 of Chapter 235, Laws 1913. as amended by 
Chapter 116, Laws 1915, provides: 

"The proceeds of such tax levy shall be kept in a separate fund to be 
known as a dragging fund and shall be expended by the tow n board on1) 
for t he expense of procuring a sui table number of drags a nd dragging 
th e roads of the town." 

June 9, 1916. 
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Yours truly, 
C. LOUI S WEEKS, 

Assistant A ttorney Genera l. 

HIGHWAYS-Duty of town to open road when funds sufficient. 

H. A. Krogh, Esq. 

Dear Sir : You ask: 
" Does the law require a town to construct a road within a certain 

time if it has been laid out?" 
I state that in my opin io n a town cannot be compe lled to const ruct 

a road which has been established, where it has not s uffi cien t funds on 
hand and availab le fo r that purpose. On the other hand, if a town having 
established a road, has sufficient funds to pay for the opening a nd const r uc­
tion of the r oad so establi shed, as well as the performance of all other 
road work 1n the town, then and in that case mandamus could be success­
fully maintained against the town board to open and construct the road. 

State vs. Town of Sommer set , 44 :Minn. 549. 
State vs. Board of Coun ty Commiss ioners, 83 Minn. 65. 

Apri l 22, 1915. 
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Yours truly, 
C. LOUIS WEEKS, 

Assistant A tto rney General. 

HIGHWAYS-Duty of village to maintain "state road" within village. 

T. S. Brokke n, Village Recor der. 

Dear Si r : I beg to advise you that it is the duty of a village to main­
tain a street with in the corporate limits of said vi llage, a lthough such 
street may have been des ignated as a state road for the pu rpose of p rocur­
ing s tate aid for the improvement of such street within the corporate limits 
o f suc h vill age. State roads, outside the corporate limits of a village, a re 
maintained by the county in which such road is s ituate. 

Apr il 28, 1916. 

Yours t ruly, 
C. LOUIS WEEKS, 

Ass istant A ttorney Genera l. 
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HIGHWA YS-Establishment by town board-Reconsideration of order 
establishing. 

C. S. Palmer, Esq. 
Dear S ir : I beg to adv ise you that in my opl1110n where a tow n board 

has duly established a town road, it can not at a subsequent meet ing of the 
town board, and afte r adjourJlll1ent o f the meeting at which the road 
was establi shed, recons ider its action so establishing the road. 

May 13, 1916. 
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Yours truly. 
C. LOUIS WEEKS, 

Ass istant A ttorney General. 

HIGHWAYS-Establishment by user-Dedication. 

C. Rosenm cic r, County Attorn ey. 

Dear Sir : You ask if in ou r OpInion Section 2563, Genera l Statutes 
1913 "dqes away with any other method of es tabli shing a road by user?" 

As nwering your ques tion st ri ctly, I am of the opinion tha t it should 
be answered in the affi rmative, bearing in m ind, however, that an inference 
of dedicatio n possib ly may be predicated upon long continued user. In 
such case, however, the easement of the public arises not by virtue of 
user, bu t by virt ue of dedicat ion, the fact of the dedica tion be ing proven 
:by the user. It is diAlcult perhaps to dist ing uish th is from an casem ent 
by presc riptio n wh ich presupposes a g ran t. 

In my opin ion a public road may be establi shed in three ways: 
1. By proceedings under the statute fo r the establishment and lay ing 

out of a r oad on petition, etc. 
2. By user and working fo r at least six years; th is by virtue of the 

sta tute which has been in force in thi s State since 1877 (Laws 1877, Chapter 
50, Section 1) and which statute is now embodied in Sectio n 56, Chapte r 
235, Laws 1913. 

3. By a common law dedication. 
K link vs. Town of Walnut Lake, 51 Minn. 384. 
Brewing Co. vs. Grand Forks, 118 1\1 inn. 470. 
We wi ll not attempt to discuss what evidence would be necessa ry to 

establish the fact of the dedicat ion of the land by the owner thereof t o or 
for use as a highway. The ev idence mtlst show that there was an intent 
to ded icate, that is, there must be evidence proving t he act or acts indicat­
ing an intention on the part of the land owner to dedicate the land and an 
acceptance by the proper au thorities of t he dedicat ion. User by the public, 
w ithout keep ing in repair or working may establ ish an acceptance by such 
"proper authorities." 

Wilder vs. City of S1. Paul, 12 Minll 123. 
K link vs. Town of Walnut Grove, 11 8 Minn. 470. 
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It would not be proper to speak of a road es tablished by common 
law dedica tion as being one ac()uircd by prescription; prescription pre­
sup poses a grant and in such a case the adverse possess ion Illust be for 
the pe riod of lim itations fixed fo r th e recovery of real prope rty. An 
infere nce of a common law dedica tion might ari se from a user for a 
short e r period, 0 11 th e other hand, a tl se r fo r a lo nge r time than the time 
p resc ri bed by the s tatute o f limita t ions for the recovery of rea l property 
might he insufficient to establish an in fe rence of dedication. 

\Vhcn a c Olllmon law dedication is dec llled to IHlV C been prove n by 
long contintlc.d user, s tich result is b:'l s ed o n th e doc trine of estoppel 
rath er than an assu mpt ion that therc has heen a precedcnt grant of thc 
casement by thc owncr o f the land to the public. 

\VHder vs. City o f St. I-' a uI, 12 l\l inn . 124. 
I think a cons idcration of thc di s tinction bctwccn the acquiring of a 

way by a common law dedicat ion and by prescription. above adverted to, 
will obviate ally diOlcult y in unders tanding" the lang uage found in the 
Klink case, wherein the court ex pressed a doubt as to whe ther "public 
ri ght may be acquired by prcscriptio n." The court said it was no t neces­
sary in that case to determine w het her a public hig hway could be es tab lish­
ed hy presc rip tio n and that the e vide nce that was introduced in that case 
to pro ve the es tabli shing of a public hig hway by presc riptio n would also 
tcnd to establish a highway by C01l1lll 0 n law dedicati on. a nd he ncc the 
defendants were entitl ed to a new tri a l fo r the er ror of th e trial court in 
cha rgin g that th e evidence would no t justify a finding o f such a dedicati on. 
Th is was clearly a holding that if the evidence did. on th e ne w trial, 
establish a common law dedicat ion. it would be a de·feu se of th e tr espass 
complained of ill the compla int. Th e court in the Klink case a lso said 
wi th reference to the s tat ut e which is now fO lllHl in Secti on 76 of Chap ter 
235, Laws 1913: 

" The s tatute refe rred to is somewhat in the na ture o f a s tatute of 
limi tations prcscribi ng a t im e afte r which. unde r the condition s specified 
in it, t o-wit ; using, keeping in repair and wo rking, the owner shall no t be 
heard to ques tion the exis tence o f the hi ghway. but that was not intended 
to be t he on ly 1lI 0de by which a highway lIIay be dedicated." 

I do not think that ;1 hig hway ca n he es tabli shed in thi s State by 
prescript ion ind ependent ly of Secti on 76. Cha pte r 235, Laws 1913, except 
that ev ide nce o f lo ng co nt inllcd use r would be e vid e nce tending to es tablish 
a common law dedicat io n. Evide nce of use r for a time less than the time 
fixed by the s ta tut e o f lim itatio ns fo r bring ing o f acti ons for t he recove ry 
of land mig ht be suilicic nt to ju stify a findin g of a COlllmon law dedicatio n. 
especia ll y in co nnect ion with evidence of ac ts by the land owner whic h 
tend ed to show an int cnt to dedicate. Th us. in connectio n with acts show­
ing an intent to dedicate, as fo r ins tance thc remova l of fences, the tl se r 
would be more important to show the acceptance by th e publi c authorities 
th en to show the in tent of the OW ll c r to dedica te. 

May 26, 1915. 

Yours truly, 

C. LOU IS WEEKS, 
Ass istant A Ho rney Genera l. 



ATTORNEY GE NERAL 

339 

HIGHWA YS-Guide posts and signs. 

Ralph V. Bleth en, Co un ty Att orney. 
D ear Sir : Sectio n 684 R. L. 1905 p rov ides: 

213 

"Every town s hall e rect and main tain suitable g uide pos ts a nd boards 
a t s lIch places o n th e public roads the rein as shall be conv enient fo r the 
direct ion o f tra ve ler s." 

In Ill y opin ion th is section is applica ble to slate and count y roa tl s. 
a s we ll as town roads. The du ty so imposed upo n the seve ra l towns 
can be enro rced, ho wever, o lily in ca se the towns have suffi cient fund s 
for that purpose, as well as a ll o the r town purposes. Secti on 3 o f C hapte r 
235, Laws 1913, provides: 

"S late roads shall be const ructed, improved and maintained by the 
cO lln t ies. " 

Section 4 prov ides: 
"Coullt y roa ds s ha ll be es tab lished, co nstructed and improved by th e 

several coulli y board s." 
Sect ion 30 provides: 
"Count y boards s h.\ 11 have ge ne ral super vIsIon of a ll county roads. " 
T am o f the opi nion that the erec tio n and mainte nance o f guide pos ts 

upon publi c hig hways is a custom of s tich long s tanding that s ti ch practice 
is to be regard ed as incidenta l to t he im provement and maint ena nce o f 
hig hways and '1 hat wh ell a reasonable necess it y fo r ex pend iture o f public 
moneys fo r th at purpose ex ists. the a uth oriti es cha rged with th e improve­
men t an d main te nance o f high ways ma y law full y expend public moneys 
for that purpose. 

1t follows tha t if th e lo.wn 5 throug h w hich the sta le and count y roads 
have fa iled or neglected to perform the duty imposed upon them by Sect ion 
684 R. L . 1905, above cluol ed j that the coun ty. as an in cid ent o f it s power 
and autho rit y 10 mainta in and improve count y and state r oads, may 
ex pend counly road a nd bridge fun ds for the purpose o f purchasi ng and 
e rec ting s11 ch g uide pos ts as are reasonab ly necessary for th ,: convenience 
o f the public tr ave lin g the roads. 

Yours truly. 
C. LOU IS W EEK S. 

Ass istant A tt orn ey Gene ra l. 
Ma rch 25. 1916. 
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HIGHWA YS-Ownership of soil-Right of road officials to take sand and 
gravel for road purposes. 

Carl J ohnson, E sq. 
D ear S ir : I beg to advi se yO ll tha t in Illy o pl1110n the public authoritie s 

have no rig ht to take g ravel, rock o r any othe r mater ial from within the 
r oad li mits o f a r oad witholl t the co nse nt o f the adjo inin g land own er 
and use such I~l at eri a l o n anothe r road, where the removal of such material 
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from th e place from which it is re moved is no t necessary for the purpose 
o f m aking the r oad passable where it TlIns a long the land of s uch adjoin­
ing owner. P robably under the law of thi s State, materia l could be taken 
from one place in th e road in fr ont of an adjoin ing owner's land for Ihe 
purpose o f making th e r oad passable at a not he r place wher e it tllllS alo ng 
the same ow ne r's la nd, even though it was not necessary to remove it 
from the place ,from which it was removed fo r th e purpose o f making the 
road passable at that particular place. 

Material which it is necessa ry to rem ove for the purpose of making 
the road passable a t the place where sllch material is removed may be 
used o n the same or other roads if the adjoin in g owner does not claim 
such mater ial. A ll of the foregoing is app licab le o nly in case the village 
o r town has no t purchased the fee o f the la nd. O rdinar ily the titl e to 
public hig hways in thi s State is ves ted in the adjoining land ow ner and 
the public on ly acq uires an casement or ri ght of way fo r public pas sage 
with th e in cide ntal r ig ht to rc m ovc such so il or mater ia l a s is necessar y 
to make the road passable. 

Jun e 17, 1916. 
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Yours tru ly, 

C. LOU IS WEEKS, 
Assistant Atto rn ey Genera l. 

HIGHWA YS-Right of town to purchase easement for ditch to drain road. 

C harles Kenning, Esq. 

Dear S ir: I a m o f t he Opl111 0n that a tow n board has a right to 
acquire, by contract, the ri g ht to construct a drainage ditch across privat e 
la nds fo r the purpose o f drainin g a town or county road where th e r oad 
so to be d rained is one which it is th e duty of the town boar d to maintain 
and keep in repair. The r igh t to construct a ditch across another's land 
a nd th er eafte r to go upon the same fo r t he purpose of cleani ng out th e 
same and keeping it o pen is an case me nt. An easement can be acquired 
by a g ran t from the ow ner of the land over which the casement is exer cised. 
A g ra nt is mere ly a co nveyance an d should be m a de by deed, signed by 
th e owner of th e land and. in case he is married . by hi s wife. It s hould, 
a ft er executio n, be filed for record with the Registe r o f Deeds of th e 
count y. 

May 17, 1916. 

Yours truly. 

C. LOU IS WEEKS, 
Ass ista n t Attorney Genc ral. 
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HIGHWA YS-State roads-What is for maintenance purposes. 

George "V. Cooley, State Engineer. 
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Dea r S ir : I a dvise yOll tha t in my opin ion a road establi shed in 
1867 by legis la ti ve authority is no t t o be regard ed as a " s tat e road" for 
the purposes of m aintcna ncc;, un less the same has been du ly des ig nated a s 
a s tat e road hy the cOll nty board and the State Highway Comm ission. 

May 17, 1915. 
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You rs tr uly. 
c. . LOU IS WEEKS, 

Ass is tant Atto rney Gene ral. 

HIGHWA YS-Annual town meeting can not direct where road and bridge 
fund shall be expended. 

Ole P . L ar son, E sq. 

Dear Sir: I have 10 say that a vote of the annua l town meeting of 
the town d irec tin g tha t a specifi ed s li m o f m oney be expended in r oad 
work on a specified road is no t b inding upon the town boa rd. The law 
provide s that the tow n board shall have ge neral care and supe rintendence 
of th e roads. The action of the a nnua l town m ee ting is o f no legal effec t 
and is merely a dviso ry. 

March 1, 1915. 
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Yours truly, 
C. LOUIS WEEKS, 

Assistant Att orney General. 

HIGHWA YS-State rural highway fund. 

Franz J evne, Coun ty A ttorney. 

Dear Sir: I beg to advise you that in my o pmlOll any money in the 
S tate Rural H ig hway fund may be lawfully used fo r the payment of war­
rants la wfully d rawn on that fund, a lthoug h the m oney in such fund 
consis ts of m oney r cce ived from the s tate in paymc nt of its share of the 
cos t of co nstructi on or improvement o f s tate rural h ighways in your county. 
or o f mon ey rece ived in payment o f lie ns against benefit ed lands. Money 
r ece ived from the sources las t above indi ca ted does not necessarily have 
to be set aside as a sinking fund to ret ire bon~s issued fo r s tate rural 
h ighway purposes. 

July 27, 1916. 

Yours tru ly. 

C. LOUIS WEEKS, 
Assis tant Attorney Genera l. 
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HIGHWA YS-Town clerk and supervisors cannot be employed on, under 
facts stated. 

]. R. Taylor, Esq. 

Dear Si r: I advise you that members o f th e tow n hoard and the town 
clerk cannot lawfully be employed upOn road work in towns havi ng 
Iwcnty~fivc (25 ) o r morc legal voters. The fac t that there were on ly 
twent y-three (23) voters present at th e last an nua l 10W I1 m eet ing is n ot 
conclusive upo n the number of voters in th e tow n. 

1£, a s a fact, there arc 1110rc than twe nty-five (25) lega t volers th e 
law is applicab le to yOIlT tOWIl irrespective of whether or not a ll o f the 
vo te rs attended the last annua l tow n mee ting. 

Further, J a d vise yo u th at eve n if there ar c less than twenty-five (25) 
lega l vote rs in you r tow n, membe rs of the town board a nd th e town clerk 
cann ot lawfu ll y be e mployed on road work un less the ann ua l tow n meeting 
fixed the price which s hould be paid to such officers fo r work pcrformed 
by thcm upo n the roads. In o the r words. the s tatute providcs that in 
towns having less than twenty-five (25) lcgal voters-
"office rs may be em ployed upon road work by the day a t such pr ice a s may 
have bee n fixed by the to wn at it s annual mceting." 

May 29, 1915. 

346 

Yours t rul y, 

C. LOUTS WEEKS, 
Ass istant A tto r ney Genera l. 

HIGHWAYS-Town officers working on. 

L. O. Myhre, T own S uperviso r. 

De;u S ir: I have to say tha t the Supre me Cour t, in th e case o f Town 
of Buyck vs. B uyck, 11 2 Minn. 94, stated ex plicitly that "the employment 
of membcrs of the board of superv isors and the tow n clerk to work upon 
the road was a v io la ti o n of Section 688 R. L. 1905." 

The sta tu te referred to is s till in force. I do not kn o w of any case 
which hold s t hat any other to wn officers tha n those above mcntio ned a re 
forb idden to work 0 11 the r oad under supervisors. The s ta tute re fe rred to 
above r elates only to superv isors, to wn clerk and to wn board. Thcre is a 
provision in that statute that " in towns having less th an 25 lega l vo ter s, 
sa id office r s may be employed upon r oad wo rk by th e day at such p ri ce 
as may have becn fixed fo r s tic h work by the town at its an nual meeting." 

Scptcmber 27, 19 16. 

Yo urs trul y , 

LY NDON A. SM ITH, 
Atto rn ey Gc nera l. 
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HIGHWA YS-Towns--May perform road work by force account. 

Maurice J. Godfrey, Town Clerk. 
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Dear Sir: J beg to advise you that in my opinion a town can CO Il ­

s t ruct or improve its road s by day labor. Tn stich case, the work is to be 
done under the supervision of the town road overseer of the district in 
which the road is situat e, but subject to the paramount s upe rvision of the 
tow n board. That is, the town board may direct the road overseer to 
em ploy the necessary men and team s for the doing o·f the work, but the 
town board may a lso prescr ibe the prices which shall be paid by the over­
seer for Jabor and teams. Contracts for th e purchasc of materia l, if any, 
s hould be entered into by the town board acting as a board. 

November 13, 1916. 
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Yours truly, 
C. LOUIS WEEKS, 

Assistant Attorney General. 

HIGHWAYS-Th rough cemetery-Consen t of owners. 

Bernard Paw lak, Village Recordcr. 

Dear Sir: Section 6323. G. S. 1913 provides that no road o r stree t 
shall be laid throug h lands laid out a nd dedicated as a private cemetery 
without the consent of the owners. I assume that thi s cemetery is a private 
one and if so, the section above seems to anS\"'c r your ques tio n. 

April 6, 1916. 
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Yours tru ly. 
LYNDON A. SMTTH, 

Attorney Genera l. 

HOLIDA YS-Result when it falls on Sunday. 

\Villiam i\1. E ricson, Judge of Probatc. 

Dcar Sir : You ask w he th er May 31 is a legal holiday und er the 
proclamation of the Governor so that your office should be closed on 
Ihat day, or whether you would be at liberly to set hearings for that da.y. 

There is no provision of law making May 31 a legal holiday, eve n 
though tha t date follows a Sunday which is Memorial Day. The provi­
sions of law re lative 10 a condition such as witl exist thi s year (that is a 
legal holiday com ing On Sunday) is found in Sections 6010 and 601 1, G. S. 
1913, and as will be noted has applicat ion on ly to commercia l paper. 
There appears to be 110 law that makes it unlawfu l to transact the business 
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of your court on a day that may 'be selec ted by the Governor's proclama­
tion as a h oliday in place of or in addition to a holiday provided for by 
s tatu te and which said holiday falls o n Sunday. 

May 15, 18 15. 
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Yours tru l y, 
CLIFFORD L. HILTON, 

Ass ista nt Atto rney General. 

HOTELS-Fi;e escapes-Duties of inspector. 

William G. lvf ce, Slate H otel Inspec to r. 
D ear Sir: You slale t hat the St. Jam es H otel at Red \"' ing, con­

taining twenty-six rooms 0 11 the fourth floo r, is equipped wit h three out­
side iron ladder fire escapes loca ted at the end c,r th e hallways w hich were 
orde red in stall ed by your de pa rtme nt to com ply with Chap te r 206, G. L . 
19 11 (said law r C(juiring "suitabl e fire escapes"), "!ld yo u further state 
that you have ordered iron pla tform s, three feet by s ix fee t a t each fl oor 
above the first to com ply w ith the provisions of Secti o n 8, Chapter 569, 
G. L. 1913 (Sec tio n 5120, G. S. 1913), which re(luires an-
" iron s ta irway o uts ide of the bui lding ex tendin g from the cornice o f th e 
building to wi thi n twelve fee t o f th e ground and connecting on each floor 
above th e groun d with a n open ing from such fl oor, w hich sta irway s hall 
have platform land in gs at each fl oor not less than six feet in length and 
three fee t ill w idth a nd which stai rway shall be g ua rded by a n iron railing 
not less than thirty inches in heigh t • • • .". 

You ask whether you may iss lle a Sta te H ole l license to sa id hote l 
after these order s have been compli ed with. 

It is within the police power of th e sta te to require suitable fir e 
escapes in hotels-22 Cye 1073, no te 22. I t is a lso within th e power of 
the state to specify the kind of fire esca pes which shall be used. Th e fact 
tha t innkeepe rs have complied with a former law wh ich simply r equired 
"suitable" fire escapes, does not excuse th em fr om complying with the 
prov isions of a subsequent law whi ch requires const ruction of " iro ll stair­
ways." Il is undo ubt edly competant for the leg islat ure to amend the law 
and re quire iron sta irways of certai n spec ifica tions in place o f "suitable" 
fire escapes, 

Yall vs. Gillham, 86 S, Vt.'. 125 (M o), 
Sectio n 511 5, G. S. 19]3, provides that you may issue hole l lice nses 

a ft er having approved an applicat ion the re fo r an d Section 5121, G. S, 1913, 
prov ides fo r ca nce lla tion of li censes ill cases of fai lure to com ply w ith the 
law afte r conviction for violat ion thereof. Ko parti cula r stan dard to 
gove rn yOll in issuing licenses in sct out in the s ta tute, S;lVC tha t appli ca~ 
lions th erefor IllUSt be approved by you, 1n grantin g or refus in g li censes 
.you exercise a d iscre tio n wh ich o rdinar ily canllo t be control~ ed by the 
court s. 

E very person appo int ed to any publ ic office is required to take the con~ 
slitutio nal oat h (Sect ion 5733. G. S. 1913). That oath is to fa ithfu lly 
di scharge t he duties of hi s office to th e best of hi s judgment and ability. 
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The object of your appoin tment is s tated to be "for the purpose of ca r ry ing 
into effec t th e provisions of the act," (5 11 4, G. S. 1913) and you a r c re~ 

quircd wh eneve r a hotel is not equip ped in accordance with the provisions 
of th e ac t, o r so as to viola te any of the laws of the s tate, to n otify the 
ow ner, and s uch owner shall forthwith comply with the law. (51 16 G. S. 
1913) . 

It is dilhcult to see how you can cons istently issue a license in thi s 
case in the lig ht of th ese provisions. I am of the o pinio n ther efore, that 
you should 11 0 t issue Ihis li cense until the p rovis io lts of the 1913 law a rc 
com plied with and an iron stairway is in stalled. 

October 14, 19 16. 
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Yours truly, 

LYNDON A. SMITH, 
Attor ney General. 

HOTELS-Inspection-Church or lodge suppers. 

Wi ll iam G. Mee, S ta te II o tei Inspec to r. 

Dcar Sir : YO li ask: 

v" he the r churches and fraternal organizat ions a re requi red to take out 
a r es taurant license in conduct ing one, o f their ordinary c1iurch and lodge 
suppers. 

I t is somewhat diffi cult to g ive or Jay dow n any genera l defin it io n of the 
word "resta urant" wi thin the contemplation of the hotel inspec ti on law o f 
thi s stat e. It ce rtain ly docs not appear to us that a church or lodge 
serving a Slippe r, a s these affa irs arc lI sua lly a nd genera lly conducted, can 
by any reasonable cont ruc tion o f the law be held to become a res taurant 
and required to secure a license from the hotel in spector. 

O f course we desire that we mus t no t be under stood as holding that 
a place where mca ls are regularly served for a continuous period o f t ime 
a t regula r hou rs a nd to a ll who may patron ize the place, eve n thoug h 
con ducted by a church or lodge, would not be a res taurant and r equired 
to ob ta in a li ce nse, but the se rvice of a church or lodge dinner o r supper 
as usually conducted, for one or two meals, seems to us could not by any 
fai r const ruc tio n o f the law cons titute the organizatio n se rvin g it a " res tau­
rant" as used in th e ho tel inspection law. 

December 3D, 1915. 

Yours truly, 

J O H N C. NETHAWAY, 
Assistant Attorney Gener al. 
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INCOMPATIBLE OFFICES-Assessor and road overseer are not. 

J esse E. Bogart, Esq. 

Dear Sir: YO tl inquire as to whether the o Aicc o f towllsh ip assessor 
and r oad o versee r arc incolllpatible. 111 my opinion your inqui ry is to be 
answered in th e Ilegat ive. 

~ Iay 26, 1915. 
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Yours tru ly, 

CLIFF O RD L. HILTO N, 
Ass is tant A ll o rncy Ge nera l. 

INCOMPATIBLE OFFICES-Chairman county board and clerk of elec­
tion arc. 

Simon \Ven SOn , CO llllty Commiss io ner. 

D ear Si r : You arc a d vised that the c hairman o f the county board can­
no t act a s a clerk of a primary election, or a ge nera l electio n. The c hair­
m a n is a member of th e County Canvass ing Boa rd o f both elec tions and 
the two offices arc in compati ble. 

J a nua ry 31, ·1916. 
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Yours truly, 

W I LL IAM J. STEVE NSON, 
Ass is tant Atto rney Genera l. 

INCOMPATIBLE OFFICES-City council member and water commis­
sioner are. 

Thoma s ] . F ee ly. Esq. 

Dear S ir : Y o u ask: 

"Is it prope r fo r the vi llage council to appoint o nc o f it s own me mbe rs 
to the water cOlllm iss ion?" 

An exami na ti o n of Section 1824, G. S. 19 13 will show that the council 
fix es the compensation of the member s o f the water board . This being so 
the offices would be incolllpatib le and it would no t be proper for the coun­
ci l to appoint o ne o f it s o wn membcr5. 

December 22, 19 15 

Yours truly, 

JOH N C. NETHAWAY, 
Assista nt Att o rn ey Genera l. 
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INCOMPATIBLE OFFICERS-City clerk and assesso r not-In city re­

ferred to. 

E. D. Bullington, City At to rney. 
Dear Sir: Your letter in substa nc e is an inquiry whether the ci ty 

derk of the C it y of St ill wate r would be eligib le to accept and hold the 
ofl'ice of city assessor were he elected t o th e la s t named office by the city 
counci l. 

I a m unab le to find wherein the du t ies of ei ther office are dependent 
upon or unde r th e s upervi s ion o f the ot her. The rul e that is to g uide us 
in determi ning' the in compa ti bi lit y of offices is we ll sta ted by the Supreme 
Cou rt where it said: 

"Therc is 110 e xpress in compa ti b ili ty crea ted by the constitution o r by 
s tatu te. To r ende r two oAices in colllj)<lt ible at COl11mon law, .so that th e 
acceptan ce of on e wou ld, ip:-o facto, ,'acate the other, the functio ns of the 
two Illus t be in consis tent, as where an antagonism would result in the 
attempt by one person to discharge the duties of bo th offices. Blit where 
o ne office is 1I0t subo rina te to th e other a nd the re lations o f th e one to the 
o ther are not repugnant and inco nsistent, th e n th e two are 110t incompat i­
b le." 

Kenney vs. Goe rgen, 36 i\ l inll. 190· 192. 
Later the Supreme Court, in revi ewin g thi s ru le, said: 
" J ncQ1l1p3tibi lity docs not depend upo r, t he physica l inahi lity of one 

person to discharge the duti es of both ofti ces. The test is the character 
and relation of th e offices; that is, whether the functions of the two are 
inhe re nt ly inconsistent and rcpug-n<lllt. At COlll lllon law the only limit to 
the num be r of offices o ne person might ho ld was that th ey should be 
compatib le and consistent. The incompatibility docs not con sis t' in a 
physical inabi lity of one perSOll to discharge the duties o f the two offices, 
but there I11l1 st he some inconsistency ill the functi ons o f the two; some 
conflict in the duties r equired of the o fficer s, as where one has some s uper­
vi s ion of th e other, is required to deal w ith , control or assist him." 

State vs Hays. 105 Minn. 399, 401, and cases cited. 
So I advise that the cit y c lerk of Sti llwa te r may ho ld and perform 

the dut ies of the offices of city cl erk and city a ssessor. 

Apc;17, 1915. 
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Yours t ru iy, 
JOH N C. NET H AWAY, 

Ass is ta nt Attorney General. 

INCOMPAT IBLE OFF ICES-County a t torney and m ayor a re. 

J ames H. Hall, COllnty AUorney. 

Dear Sir: You inquire wh ether the sa m e person may hold the offices 
of COl1llly attorney and mayor of a city within his county at the same 
time. 
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I n my opinio n your inqui ry is to be answered in the negative. The 
offices a re incompatible. 

Yours truly, 

December 31, 1916. 

357 

CLIFFO RD L. HILTON, 
Ass istan't Attorney General. 

INCOMPATIBLE OFFICES-County attorney and village attorney are. 

Clayton Cooper, County Attor ney. 
Dear Sir: You ask whether th e offices o f coullty a tto rney and vi llage 

attorney in the same county are in compatible. Your inquiry is anwered 
in th e affirmative. 

Apra 18, 191 6. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

INCOMPATIBLE OFFICES-County commissioner and town clerk arc. 

P. S. O lsen, Coun ty Attorney. 
D ear Sir: You inquire as to whether th e offices of cOllnty commis­

sioner and town clerk arc incom pa tible and I have to advise you that it 
has b een and is now the opinion of thi s office th at your inquiry should b e 
answered in the affi r mat ive. 

D ecember 31, 1916. 

359 

Your s trul y, 
CLIFFORD L. HILTON, 

Ass is tant A ttorney General. 

INCOMPATIBLE OFFICES- County commissioner and town road over­
seer not incompatible. 

R. J. Stromme, County Attorney. 

Dear Sir: You ask : 
"Are the offices of county com mi ssione r and township road ove rsee r in­

compat ible?" 
Your inquiry is answered in the negat ive. 

March 29, 1915. 

Yours truly, 
C. LOUIS WEEKS, 

Assis tant A ttorney General. 
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INCOMPATIBLE OFFICES-County commissioner and town supervisor 
are not-County commissioner and chairman town board are. 

E . C. Schmising, T own Clerk. 

Dear Sir: Yo u ;\re advised in answer to your last ques tio ns that this 
'office ha s h eretofore held that the offices o f county commissioners a nd 
town supe rviso r arc no t in compat ible and may be held by th e same person. 
We ha~e a lso held that a chairman of the town board is not elig ible to 
elec ti on as county commi ss ioner, if he is a mem ber of the board of election 
choosing a co mmi ss ioner to fill the vacancy. He must first resig n his 
offi ce o f chairman of th e town board and cease to be a member of the 
board of elect ion. 

The town board should fiill any vacan cy 0 11 s uch board within a 
reaso nable time. 

J anuary 28, 191 6. 
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Yours truly, 

WILLIAM]. STEVENSON, 

Ass istant Attorney Genera l. 

INCOMPATIBLE OFFICES-County superintendent and member of 
board of independent district are. 

P. C. T o nnin g, Ass is tant Superint enden t of Educat ion. 

Dear S ir : You ask: 

Wh ether a county superintendent may serve as member of the schoo l 
board of an independellt di st ri ct in h is county. You call attent ion to the 
offi c ia l relatio ns which exist between a county superintendent and an inde­
pen dent school dist rict in hi s coullt y. You r efe r to the fact tha t the county 
superintendent receives en roll ment and attendance reports, and from these 
reports he makes a report to your office sh owing the number of pupil s 
entit led to appo rtio nment at the end of the school yea r. Such superinten­
dent a lso fil es in hi s office cert ifica tes o f teacher s teachin g in s ti ch indepen­
dent di s t rict. H e a lso mi ght be in a posi tion to require the li se of th ~ 

school buildings in the independe nt di s tri ct fo r the holding o f institutes 
for teachers. J n case an independen t district has associa ted wi th it other 
di stri cts or const itutes a co nsolidated school di strict the coun ty superin­
tenden t would have to approve the application for th e formati on of such 
associat io n o r consolida tion, and hi s r ecommendations a nd app roval a r e re­
quired for the d ist ribut ion of aid to sll ch schools. 
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For some, if no t fo r a ll of the r easons, re lations a nd duties above rc~ 

ferred to, I am of the o pinion that the offi ces arc i ncompatible and the 
coullty superintcndent of schools canllot se rve as a member of the board 
of an independent d is trict in h is county. 

J uly 2 1, 1916. 
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Yours truly, 
CLIFFORD L. HILT ON , 

Assistant Attorney Genera l. 

INCOMPATIBLE OFFICES-Judge of municipal court and assessor arc 
no t. 

l\ l' ax Dis tel, Justi ce of the Peace. 
D car Sir: You inqnil'c wheth er a judge of a muni cipa l cour t can at rllc 

same t ime hold th e o ffice of assesso r. 
In my o pinio n, y onr inquiry is to be an swered in the affirmative. I 

do not think th e two o ffi ces arc incompat ible. 

Ma rch 2, 1916. 
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Yours t ruly. 
CLIFFORD L. HILTON, 

Ass istant AtI'o rncy Genera l. 

INCOMPATIBLE OFFICES-Judge of probate and justice of peace are 
not. 

]-r. P. B ellgs ton , Cou nty Attorney. 
D ea r S ir: Y o u inquire whethe r the Judge of Probate may also hold 

the office of Ju s ti ce o f the P cace. ]t was held by thi s departmcnt in 1907 
tha t th e sa me pcrso n mi ght h o ld th e offi ce o f Judge of Probate and Justice 
of th e Peacc. YOII ca ll attention to thc Juvenile Cour t Law a nd a qucstion 
has ar iscn in your mind as to whether that law wOl1ld m:lkc th e two offices 
in compat ible. J do not think it has that effect. 

Junc 1, 191 6. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

A ss istant A tto rn cy Gcncral. 

INCOMPATIBLE OFFICES-Municipal judge and city attorneys are. 

J oseph A. Quinn, Esq. 
Dear S ir: You a sk: 
" In your opinion wOldel it be legal fo r th e sam e person to ho ld the 

office of municipa l judge and al so act as cit y attorn ey?" 
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You are advised tha t in view o f the duties imposed upo n a city attorney 
under Sectio n 27i, Genera l Sta tutes 19 13, whe re in it is provided that a ll 
prosecuti ons for misdemeano rs :and violat ions of the c ily or vi llage or din· 
ances the city atlorn ey sha ll have charg e of thcse cases, tha t it would be 
incon sisten t fo r the city atto rn ey, with these imposed du t ies, to ac t as jt1dg~ 
o f the court before which lhe cases a re prosecuted. T he refore your ques· 
tio ll is answered in the negat ive. 

January 14, 19 15. 

365 

Y ours t rul y, 

JOH N C. N ETH A WAY, 
Assis tant A tto rn ey General. 

INCOMPATIBLE OFFICES-Justice of the peace and city recorder are. 

J. ] . H adle r, V illage A ltorncy. 

D ear Sir : It was held by At torney Genc ra l Chi lds itt 1893, that the 
offi ce of vi llage just ice and village recor der a re in compa t ible and that both 
offices Ill ay not he h eld by the salll e pe rso n at the same t ime. This rule 
was npproved a nd fo ll owed by Attor:ley Gen eral Y oung in 1906, and these 
ru lings have bccn foll owed and appl ied by Ihis depa rtment in a number 
o f subse{llIcnt opi nio ns. 

It is th e establi shed rul e that when a pe r son accepts an o ffi ce in­
co mp:ll ihlc wit h o ll e which he t hen holds, he the reby impliedl y r es ig ns and 
vaca tes hi s fo r mer o fli ce. 

D ece mber 12, 1916. 
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Yours t ruly, 

JAillES E. M A RK H AM, 

Ass istant Attorn ey Gen era l. 

INCOMPAT IBLE OFFICES-Justice of the peace and deputy clerk of 
court are. 

prank C. Goss, Clerk of CO ll rt. 

D ear Si r : Th e offi ces of cle rk o f cour t and justi ce of the peace arc 
incompati ble. Thi s bein g t he case, J ca nnot see how a j ustice o f the peace 
call ac t as a de pu ty cle rk of co urt w ithout being called upon sometimes to 
do things which co nfl ict with hi s dut ies as just ice of the pe;\ce , or at leas t 
have a stro ng bea ring 0 11 lhem, ] f thi s is the case he call not be deput y 
cle rk of co urt. and r .lIn o f the opinion that h e can not. 

January 23, 19 15. 

Yours truly. 

LYN DON A. SMITH , 

A tto rn ey G('ner~t1 . 
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367 
INCOMPATIBLE OFFICES-Village assessor and justice of the peace are 

not. 

c. c. r ves, Esq. 
D C<l r S ir: 1'011 inquire as to whether the same ma n can ho ld the offi ce 

of village assesso r and just ice of the peace. ]n my opi nion h e can. I do 
no t thin k the two offices a re incompatible. 

Novembe r 19, 1915. 
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Yours tfuly. 
CLlFFORD L. HILTO N, 

Ass is tant AUorney Genera l. 

INCOMPATIBLE OFFICES-Village constable and justice of peace are. 

E. VY. Rohlcn , Esq. 
Dear S ir: YO ll inquire wh ethe r you ca n hold the offices o f vi llage 

co nstab le 3ml towll !'hip jus t ice o f th e peace at the sam e time. I think your 
inquiry sho uld be a nswe red in the nega ti ve. 

April 27, 1916. 
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Yours truly, 
CLlFFO RD L. H ILTON, 

Assistant At torney Genera l. 

INCOMPATIBLE OFFICES-Justice o f peace and village treasurer under 
facts stated are . 

G. A. Gunnarson, Esq. 
Dear Sir: You stale th a t th e T O\\' nship of H all ock and the Vi llagc of 

Hallock arc not separa tcd fo r elec tion a nd assessment purposes. I am of 
the opinion that thc office o f jl1stice of peace o f the town sh ip and treasurer 
of th c villagc of ] ra llock arc in co mpa tiblc and ca nn ot be held by the same 
pcrso n at the sam c ti me. 

Apri l 27, 1916. 
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You rs truly, 
CLlFrORD L. HILTON, 

As sistant Attorney Genera l. 

INCOMP AT I BLE O FFICE S-Member of legislature and boiler inspector 
or township officer are. 

J. ] . ' '' inter, E sq. 
Dear Sir: The' cons titution pl'oh ih iLS a lllcmbef of the Icgis la tnrc from 

hold ing any other office 1I 1.1<1ef th e const illltio ll and law s o f thc Statc 01 
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Minneso ta and of the U nited States except t ha t of postmas ter. It there ' 
fo re fo llows that you cannot hold the tow ns hip office in que stion or the 
office of s tale bo iler inspec to r dur ing the term which yotl have been elected 
to the s tate leg islatllTe. 

November 28, 1916. 
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Yours truly, 

CLI FFO RD L. HI LTON , 
A ss ista nt Atto rney Ge ne ra l. 

INCOMPATIBLE OFFICES-Member of legislature and deputy bank 
examiner are. 

Albert H. Turrittin, Supe rintendent of B~nk s. 

Dcar Sir: Re lat ive to th e ri g ht of a mem ber of th e legislature to hold 
ano the r office, to·w it : that of "special deputy examine r," 1 have to say that 
the positio n w hic h is thc prese nt C(luivalcnl of the posit ion of "specia l 
deput y exam incr" under the la w whcn th e publ ic examiner W;lS at th e head 
of the ba nki ng d('partmc nt , is a ll o ffice ju st as cert;l inly as the posit io n o f 
super intc ndent of banks, and therefore no member of the legislature is 
elig ible to appo in tment t he reto. 

Septe mber 28, 19 1.1. 
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Yours t ruly, 

LY NDON A. S MITH, 
Attorney General. 

INCOMPATIBLE OFFICES-Member of legisla ture and delegate t o 
political convention are not. 

Hon. E. E. L obeck. 

Dear Si r : There is a ppa re ntly no Iega t objec tion to a member to t he 
legis lat ure being a delegat e to a natio na l conve nti on. Ne ither is the re an y 
objec tion to a s tate sena tor becomi ng a ca ndidate fo r congre ss w it hout 
res ig ning hi s sena torship. A Illcmber of co ng ress is a fede ra l officia l a nd 
no ma tter what the sta te rcg ukiti o lls may be, they can ha ve no bearing upon 
the qualifi cat ions of a co ngressma n. The fede ra l const itutio n m a kes con· 
gress itse lf Ihe judge of th e qua lificat ions and election of its members. 

J a nuary 28, 19 16. 

Yours truly, 

W TLLI ,\M J. ST EVENSON, 
Ass istant A ttor ncy General. 
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373 
INCOMPATIBLE OFF IC ES-State senator and city attorney are. 

]. H . Twi tchell, City Clerk 
D car Sir: I Slate tha t it j ,; immateria l what may be the prOV Is ions of 

yOllr city c hart e r ;\5 to the qualificat ions of yo ur city attorney unde r the 
facts s tated. I f the pos ition o f city attorney is a city ollice, and you a ssume 
that it is, and your char te r so indicates. then a s tatc sc naLor is prohib ite d 
by th c Constitut ion o f M innesota frolll ho ldin g such o ffice during th e tCfm 

fo r which he is elected. 
Sec tio n 9 of A rti cle 4 provi des: 
"No s(' nator or repre se ntat ive sha ll , during thc time fo r which he is 

elec led. ho ld any office IInder thc authori ty of the U nit ed States or the 
S ta te of }\,I inn csot<t , except that of post mas ter. " 

1 t has been repeated ly he ld by the Attorney General that any ci ty 
office within this s ta te is an "office unde r the authority * * * * of the 
Swte of Minnesota ." This co nstitutional di squa lificatio n ex tends throug h­
out the enlire term for which the' mcmbcr o f the legislature is elec ted. 

Yours truly, 
WILLIAM J. STEVENSO)/. 

Ass istant A I torney Gene ral. 
July 10, 1915. 

374 
INCOMPATIBLE 9FF ICES-School district treasurer and town treasurer 

are n o t . 

A. 1-1. Vik la, Dis trict Cle rk. 
Dear Sir : You inquire whe ther the same pe rson may at the same 

time h old the oAke of school di s t ri c t treasurer and town ship treasurer. 
Your inquiry is a nswered in t he affirmative. The offices arc no t in com­
pat ible and may be he ld hy the same person at the same lim e. 

J\,r arch 22, 1916. 
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Yours Iruly, 
CLIF FORD L. HILTO N, 

Assistan A ttorney Genera l. 

INCOMPATIBLE OFF ICES-Town clerk and town assessor are not. 

G. }-1. Smith, Town Cle rk. 
Dear Sir: I n reply to your letter of March 31 1 hav e to say that th e 

o ffi ces of tOWI1 clerk and town assessor do not ap pear to conAict with each 
ot her and it has bee n held hereto fo re by thi s oflicc that the same person 
may hold both o f these o ffice s. 

Yours tru ly, 
LYNDON A. SMI T H, 

A tto rney General. 
A pr;1 3, 1916. 
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INCOMPATIBLE OFFICES-Town supervisor and fire warden are not. 

O. M. Eckbeck, E sq. 
Dear Si r : You inquire as to whether a township supervisor may be 

a fire warde n. Your inquiry is an swered in the affirmative. 
Section 3806 C. S. 1913, among o ther things, provides as follow s : 
"The s tate forester Illay appoint superv isors, constables and clerks of 

towns * • '" ,.. fire wardens for their respective di stricts, and it is 
hereby made th eir duty to do a ll th ings necessary to protect the property 
o f such municipa lities from fire a nd to ex teng ui sh the same." 

May 9, 1916. 
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Yours truly, 
CLIFFORD L. H ILTON; 

Ass istan t Att('lrney General. 

INCOMPATIBLE OFFICES-Town treasurer and assistant road over· 
seer are not. 

C. D. Lewis, Esq. 
Dear Si r : I beg to ad"'i se you that in my opini on a town treasu re r 

can lawfu lly hold the office o f ass ista nt town road ·ove rseer . 

August 2, 1916. 

378 

Yours tru ly, 
C. LOUI S W EEKS, 

Ass istant Atto rney Genera l. 

INCOMPATIBLE OFFICES-Village assessor and village marshal are 
not. 

C. J acobson, Village Constable. 
Dear Sir : You inquire in affect as to whether the office of village 

assessor and vi llage marshal arc incompat ible. 
I sec no in compatibi li ty in the two offices. 

Yours tru ly, 
C:LlFFORD L . HILTON, 

Assistant Attorney Genera l. 
February 18, 1915. 

379 
INCOMPATIBLE OFFICES-Village clerk and assessor are. 

Wm. McDonnell , Esq. 
Dear S ir: You state that you were elected to the office of vi llage 

assesso r, without oppositi on, and a lso the office of vi llage recorder. You 
ask whether you ca n hold both offices. 
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Your inquiry is an swered in the negative; the two ofliecs aT in­
compatible. 

Apri l 9, 1915. 
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Yours t ruly, 
CLIFFORD L. HILTON, 

Ass istant A ttorney Genera l. 

INCOMPATIBLE OFFICES-Village clerk and county surveyor are not 
-Member village council and member board health are. 

E. M. Kimba ll, Vi llage Recorder. 
Dear Sir: I do no t think the ofliccs of village clerk and county sur­

veyor are incompatible and 1 am of t he opi nion that both offices can be 
held by the same person at the same time. 

Thi5 oHicc has heretofore held that the office of member of the village 
council and m e mber of the board of health of such village are incompatible 
and cannot be held by o ne person at the same time. A person who is a 
memher of the village board of health and is elected to the office of village 
trustee may qua li fy for the office of t rus tee, th ereby vacati ng h is position 
as a membe r of the village board of health. 

March 16, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

INCOMPATIBLE OFFICES-Village recorder and village officer are. 

M. A. Cmnmings, Village Clerk. 
Dear Sir: In r eply to yopr Ictler of March 31 I have to say that it is 

not legal for you to be village r ecorder and to occupy, at the same time, 
any positions i;l the village at a sa lary. 

Apri l 3, 1916. 
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Yours truly, 
LY N'DON A. SM ITH, 

Attorney General. 

INCOMPATIBLE OFFICES-Water and light commissioner and village 
council member. 

Attorney General's Office. 
Louis Hall um, County Attorney. 

Dear Sir: YOll state th a t the vi llage council of Aitkin proposes to 
appoint a CO lli miss ion under Sect ion 1807 to 1814 inclusive. You then ask: 

1. "Can a member of the present counci l lawfu lly act as a member 
of such commission, that is, be both councilman and commissioner?" 



ATTOR N EY GENERAL 231 

The law quoted by you provides t hat a wa ter an d lig ht commi ss ion 
mus t be elec ted o r appointed by the vi llage counci l. This being so the rule 
la id dow l1 by M r. Mechem in his work 0 11 p ublic officc rs would secm to 
r equire a negat ive answer to your inquiry. H e the re says: 

" It is contrary to the public poli cy to permit an office r having the 
power to appoint to a n office, t o exercise that power in his own in te rest 
by appoin t ing himself." 

You a lso ask : 

2. "U nder Sect ion 1811 , may the same perso n hold the office o f com­
miss ioner and secretary?" 

These two offices would certa inly be incompa tible and could not be 
held by one and the same per son, and thi s inquiry must be answered in the 
negativ e. 

Yo u also ask : 

3. "Would it be lawful fo r the village a tto rney to se rve o n the com­
mi s"5 iol1 o r a re the two incom patible?" 

U nder th e r uling of our Supreme Cour t in 11 7 Minn. 323, th e com­
miss ion has no au thori ty to employ an a ttorn ey, it being the duty of 
the city a t to rney to act for a water and lig ht commission and it would 
seem to be ra ther inconsis tent fo r th e city a ttorney, as adviser of the 
board to be h imsclf a mcmber of that board. The be t te r rule to follow 
in such a case is for the city atto rney not to ac t as one of the wate r and 
lig ht commiss ioners. 

You also ask : 

4. "Is it unlawful for a corpo ra tio n to be interes ted in cont rac ts with 
a village, when o ne or more o f its stockholders a re members o f the council, 
assuming tha t the cont ract is o therwi se lawful ?" 

This ques t ion must be a nswered in the a ffirma ti ve. It has been hel d 
by this de partmen t in a n opini on un de r date June 17, 1912, addressed to 
H . E. L each, Owatonna, answer ing a simila r quest io n, tha t such contract s 
would be u nlaw ful and a violat ion of the sta tu te prohibiting offi cer s 0'£ a 
municipality from bei ng in te rested in cont rac ts made with such muni~ 

cipality. 

May 24, 1915. 
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Yours truly, 
JOH N C. NETH AW AY, 

Ass istant A tto rney General. 

INSURANCE-Investments permitted to a domestic life company. 

S ta te J Il surance Commissioner. 

Dea r Si r : Sect ion 1635, R. L. 1905, a uthor izes a ny domest ic in surance 
compa ny, in cluding of course, any domes ti c li fe insurance com pany, to in­
ves t it s funds in the "stocks or bonds at the market value, approved by the 
commissioner, upon which int e rest or div ide nd s o f not less than th ree pe t 
cent have beell regularly pa id for t hree yea r s immedi a tely preceding the 
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investment of any such public se rvi ce corporation incorporated by or under 
the laws of the United States or a ny State or the Dominion of Canada or 
any Province thereoL" 

This subdivisio n was amended by Chapter 82, Laws 1915. Sec tion 1 01 
Chapter 163, Laws 1907, provides that a domesti c li fe company shall not 
inves t it s funds in s tocks, nor in bonds "not secured by adequate collateral 
security," Chapter 163, docs not repea t Section 1635 so far as the latter 
auth or izes domestic li fe companies to inves t their funds in bonds, but il 
docs add an additiona l Quali fication w hich must inhe re in the bonds pur­
chased by domestic li fe companies, i, C., such bonds mu st be secured by 
adequate co llate ra l security and wh en more tha n one-t hird of the value of 
the colla te ra l security cons ists of shares o f stock, sll ch collateral security 
shall not be deemed adequate. 

Chapter 163 does repeal Section 1635 in sofar as the latte r sect ion 
author izes domest ic li fe insura nce companies to invest in stocks. Thc re ~ 

enac tm cnt of Section 1635, R. L. 1905, found in Chapter 82, Laws 1915, does 
not r epea t Chapter ]63, Laws 1907. 

"A late r law which is merely a re-enactment of a former does not re­
peat an inte rmediate ac t which has qua lified or limited the first one, bul 
such intermediate act wi ll be deemed t o remain in fo rce and to Qualify Of 

m odify the new ac t in the same mann er as it d id the first." 
Powell vs. K ing, 78 Minn. 83. 
1t fo llows that a do mestic life insurance company may inves t it s funds 

in the bonds of a public service corporation incorpo rated under the law9 
of the U nit el Sta tes o r of any S tatc or the D ominion o f Canada or any 
Province th ereo f, provided Sti ch bonds are secured by adequate collate ral 
security and arc approved by the insurance commissioner. 

Under th e amendmcnt of Section 1635, R. L. 1905, se t forth in Chaptel 
82, L aws 1915, it is no longe r necessary that interest o f not less than three 
p er ce nt shall have been regula rly paid on th e bonds for three years im­
mediately precedi ng the investment. A domesti c life company cannot, how­
ever, pay more than the market va lue of the bonds. Bonds, the payment 
of wh ich arc secured by a mortgage of property are "secured by col latera l 
security." The quest ion o f the adequacy of t he security is one of fact to 
be deter min ed with rd e rence to the facts in each case. 

March 23, 1916. 
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Y ours truly, 
C. LOUIS WEEKS, 

Ass istant Attorney General. 

INSURANCE- Standard policy- Gasoline permit. 

Sta te In surance Commissioner. 
Dear S ir: You a sk: 
"vVhether or not the Minn esota standard fir e insurance policy, pre­

scribed by law, prohibits the use, storage. sale or h andlin g of gasoline, 
with ol1t a specia l permit th erefor ?" 
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I am o f thc OpIniOn your Qucstion should be answered in the a ffirma~ 
tive. The standard poli cy provides inter alia as follows : 

"The (this) policy s hall be void * * * * if camphene, benzine, 
naphtha, or other chemical oi ls or burning fluids shalt be kept or used b )1 

th e insured on .the premises insured, except that wha t is known as re­
fin ed petroleum, kerosene, or coal oil m ay be used for lighting, and in 
dwelling houses keroscne oil stoves may be used for domes tic purposes, 
to be filled whc n cold, by day ligh t, and with o il of lawfu l fi r e tcs t only." 

Subdivision 2 o f Sect io n 1640, R. L. 1905, as amended by Chap ter 331, 
Laws of 1909, authorizes the attachmen t to or printin g in a policy of a 
permit for the use of gasoline. 

The las t quoted provi sion 'Hl1h ori us the in sura nce company to s tipulate 
that the in surcd may li se and store gasoline lIpon the premises insured 
under such rest ri c tions and conditio ns .\ S it may prescribe. Obviously 
where such permiss ion is g ive n, the po licy it not "made vo id" by such 
use and storage. 

October 25, 1915. 
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Yours tfuly, 
C. L OU I S WE EKS, 

A ssistant Attorney General. 

INTOXICATING LIQUOR-What is. 

Anna Rathbun. 
Dear Madam : J ntoxicating liquor is sti ch when it will intox ica te if 

drunk in such quan tities as a person might ord inaril y be able to drink. In 
this state the intoxica tin g quality of liquor is not de termined by the per­
centage of alcohol, but by th e effec ts of the liquo r. 

The laws rela tive to the sa le of in toxicati ng liquor do not apply to 
medicine. I think that the neares t summary sta tement of the law is tha i 
liquors which would make a person sick rather than intoxicated would be 
deemed medicines but if the intoxication from d rinking would come, and 
come before ordi nary illness, it woul d be t reated as intoxicat ing. O n a 
tri al the quest ion of whethcr a liquo r was intoxicati ng or medicina l would 
be submitted to the jury. 

Yours truly, 
LYNDON A. SMITH, 

A ttorney General. 
August 24, 1916. 
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INTOXCATING LIQUORS-Action to abate unlicensed drinking place. 

C. G. Dosland, County Atto rney. 
Dear Sir: J beg to advi se you that an action to abate an unli censed 

drinking place must be, ins tituted in th e name of the Attorney Genera l (131 
Minn. 451) . 
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Before sig nin g' the complaint in stich an action the Attorney Genera l 
would want submitted to him an affidavit of the witness, or witne sses , b) 
whom the material a llegation s of the co mplaint would be proven, and he 
would al so expec t tha t you would prepare the papers and attend to the 
case, s ig ning the papers with him. He would request you to do this undel 
the prov isions of Section ]05 G. S. 1913. 

Inasmuch as th e Attorney Ge nera l ver ifies the complaint, he fee ls thai 
th e affidavits abo\'c rcf('rr cd to should be furnished to him as a jus tifica ­
tion for his COlllllle ncement of the action and as a basis for his verification. 

August 25, 1916. 
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Yours truly, 
C. LOUIS WEEKS, 

Assistant Attorney Genera l. 

INTOXICATING LIQUOR-Confiscation without warrant-Jurisdiction 
Justice peace-Seizure of firearms. 

A, C. Murray, Vi llage Recorded, 

D ear Sir: I do think a village marshal has a right to seize liquor 
which is de live red to a s ll spect ed blind pigger without first obtaining a 
search warrant such as is provided for in th e law to be issued in such case, 
A n offense committed against the state law in any county may be prosecut­
ed before any justice of the peace in that county, it is n ot necessary that 
the justice in the elec tio n precinct where the offen se was committed be 
used, A village marshal has no right to take weapons away from a tramp 
or vagrant that he is chasing out of the town and re tain them without 
ins tituting a prosecut ion, If the party in question is vio lating the state law 
by carrying concealed weapons, he should be taken before a justice an,1 
prosecuted, a formal complaint being made and a warrant issued. I call 
your attention to Sections 3159, 3172, 7619 and 8770, Genera l Statutes 1913, 

Septembe r 25, 1916. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

INTOXICATING LIQUOR-Counties voting no license-Operations by 
licensee during six months period. 

C. G. Dosland, County Attorney. 

Dear Sir: Your inquiry is as to whethe r, after county option has 
carried in a county and a certificate so s howing has been filed with the 
county audit or, it is unlawful for persons to solicit purcha ses of intoxi­
cating liquor in such dry county. 

In my opinion, you inquiry is to be answered in the affirmative. 
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Afte r the fi lin g of such ce rtifi cate the re tai l li censee may continue in 
bus in ess unti l the expiration of hi s lice nse, not exceeding six months, but, 
in my opinion, sa lesmen for wholesale liquo r houses are not permitted to 
solicit business from stich licensed sa loo n keepers or others ill the dry 
county in question. It has been ' held that such solicitation cannot be 
carrier on by mail. YO ll inquire as to how a man, lawfully engaged in 
the sa loon husi ness, ca n secure hi s supplies. 

T he re is no law to prevent him fro m sendi ng an order to a wholesale 
house for the needed supplies, or the filling of that order by the pe rson 
receivi ng th e same, provided the sa le is in a ll respec ts lawfully co nSllm­
ma ted in wet territory. 

Jllne 12, 1915. 
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Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Attorney Gene ra l. 

INTOX ICATING LIQUOR-Counties votin g no license-Purchases by 
r esidents of dry coun ty made in county voting wet. 

Simon Swenso n, Esq. 
Dca r S ir: Ii th e county votes in favor o f county option it wi tl not 

be in vio lat ion o f any state law for th e res idents o f that ~ounty to send 
an o rder in to wet t erritory for inox icating liquor, the orde r to be accepted 
an d fi tl ed in such wet te rritory by the pe rson author ized to make th e sa le, 
provided delivery is made to the purchaser in sllch wet territory or to a 
common carrie r. ·Delive ry to a common carrier is conside red as a delivery 
to the consig nee. 

May 26, 1915. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Ass istant Attorney Genera l. 

I NTOXICATING LIQUORS-Drinking on public highway-Acts of 
hospitali ty. 

Will. T owl, Mayor. 
Dear Sir: You a sk : 
1. "Can a person be a rres ted fo r drinkin g liquor on a public streett' 
You r inquiry is answered in the nega tive, unless the actio ns of the 

person so dri nkin g amount to disorderly co nduct. I find no provision of 
law that in terms prohibits dr inking on a public st ree t. 

2. "Can a man g ive aw.fl.y or se r ve liquo r at a tab le in h is own house ?" 
He probably can if th e g iving away or se rvin g of the liquor is a 

matter of hospita lity. Our Supreme Court, in th e case of State ex reI. 
H enry K rebs vs. F rank J ones, 88 Minnesota, 27, intimates that this may 
be done, for th e court in tha t case says: 
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"I t m ay be further conceded • * >I< • that the relato r m ig ht have 
given compla in ing witness a g lass of whisky or spiri ts at his home unde r 
condit ions of socia l fri ends hip." 

May 4, 1915. 
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Yours t r uly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

INTOXICATING LIQUORS-"From and after" construed in county 
option law. 

Messrs. :Murray and Baker. 
Gent lemen : You call attent ion to the county option law, in Section 11 

0'£ which is found the fo llowing langl1age: 
"Six months from and after the fil ing of the ce rtifica te o f the county 

canvassing board as he reina fter prescribed." 
YOli ask for a construction of the words "from and after the t ime of 

the fi ling of the certificate." 
I am of the opinion that in computing the six months period the day 

o f the fi ling of the cer tificate is to be excluded. In Parkinson vs. Brand­
enburg, 35 M innesota 294, the cOLlrt held: 

"Wh ere a s tatute provides that it shall take effect 'f rom and after its 
passage,' in computin g the t ime when it takes effec t, the clay of its passage 
is to be excluded." 

uThe general rule '" '" '" '" is that where a particular period sought 
is to be begun or computed from and afte r some recognized divis ion of 
t ime, the day so specifi ed is to be excluded in the computation of the t ime, 
unles!> the contrary appears." 

See note to ] 5 L. R. A., N. S. 686, a nd cases there cited. 

November 26, 1915. 
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Yours t ru ly, 
CLIFFOR;D L. HILTON, 

Assistant Attorney Ge nera l. 

INTOXICATING LIQUORS-County option law construed. 

G. H. Rustad, City Attorney. 
D ca r Sir: You call attent ion to Sections 11 and 12 of the County 

Option Law recently passed by t he legislature and state that the retai l 
liquor licenses o f the City of Moorhead all exgire on June 30th, 1915. YOll 

then ask: 
flA ss tll11in ~ that an election is held. under the Coullty Option L aw, 

on or abou t JUlle 1st, 1915, and that the maj o rity o f vot es cast on t he 
proposIt Ion s110111d be in favo r of prohib ition, then a nd in tha t even t, 
woul d the city council have the authority to grant licenses fro m the 
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30th clay o f J une , 19 15, o r a re they prohibited from so do ing by Sectio ns 
11 -12 of sa id law? [n ot he r words, docs Sect ion 11 sll spe nd the laws fro m 
th e da te of th e filin g of Ihe certificate by the ca nvass ing board, or arc the 
law s suspe nde ll afle r the expiratio n of s ix months fro m the clat e of said 
fillin g?" 

You arc adv ised Ih,H in my o pinio n if Ihe vote at the special elec­
tion , ca ll ed LInder Ihe Count y O ptio n L aw s ho uld result as above s ta teu. 
th en aft e r the fi ling o f s ll ch ce r tificate it wo uld not he competent for 
t he city COll n ,i ! o f ?l'I oorh end to issue any intoxica ting liquor licenses. 

1 have exami ned thi s matter wit h co nsiderable care and the opini0 1l 
reachrd by me is no t t he one J was at fi rs t inclined to wa rd. I am led to 
111y presen t concl usion by consideration o f the operat iv e por tio ns o f Sec­
tio ns 11 a nd 12, a nti in r eachi ng the co nclusio n have do ne so by e limina ti ng 
ce rtain provis ion s that do not have a hea ring power upon the q uestion that 
yotl submi t. Section 11 . insofa r as here applicable, may be r ead a s fo llows: 

" If the majority o f the voles at a ny s nch e lect ion be cas t in favor 
of p roh ibiting the sale of in tox icating liquo rs, th CIl, and in that c ve nt. and 
not ot hcrwi ~ e. fr om and afte r the ti me of the fi ling of th e ce rtifica te of 
the county canvassi ng boar d. as he re in p resc ri hed , t he ope ration a nd e n­
forcemc n t of evcry s tatu te a n d oi cvery mun ic ipa l charte r now exist ing 
o r hereaf ter enacted o r adopted, so fa r as the same shall .. .. .. .. ill 
any way autho ri ze o r 1'(' late 10 tlt e g ra ntin g o r issua nce of any such licen se 
sha ll become a mi be wholly suspended in sa id coullt y and in each tOW ll. 
c it y and v illage tilC'rc in, and the se ll ing or storing o r havi ng in possession 
fo r sa le or solic iting, reccivi ng or taki ng a lly o rders fo r . intoxica tin g­
liquors in a ny coun ty what soever :) .. .. • a nd shall be ill egal a nd 
prohi bi ted, except as herei nafte r othe r expressly provided. a nd except 
furt h er tha t li censees may se ll in toxic .. ti ng liquo rs until such time as th ei r 
licenses shall be a nn ulled under the prov is ions of thi s ac l." 

Th erc then fo llows a prov isio ll w hich . in Illy judgme nt. is th e ex­
cep t. io n \ 0 which refe rence is abo ve made in the language, Hexce pt a s 
here ina ft (' r o t he rwise express ly provided." T he p rov ision. so refe rred to. 
is in thc fo llow ing lan g uage: 

"A nd six (6) mo nths irom a nd afte r the lime o f the fi lin g of th t.! 
ce rt ificate of the cOllnty canvassing boa rd a s he rein prescri bed , the 
operat io n and e n force m ent. w ithin said county , find in ea ch sa id to wn . 
villagc a nd city t he re in. of eve ry s tat u te, munic ipa l cha r ter an d ordinance. 
now exis ti ng o r he re inafter e nacted or ado p ted. so far as th e sa me s hall 
relate to the sa le of intoxi cating liquo r by licensees o r the co nd uct ('If 

,cg u lat io ll of li cellsed pu iJ lic dr ink ing p lacC's sha ll likew ise becom e and he 
suspend ed." 

J 1 will be noted that th is prov ision docs not purport duri ng sa id 
s ix months p(·riod to remove the sllspe nsio n of the la w prohibil ing t h ~ 

g ra n ting o f l ice nses. 
By rcferellce to Sect ion 12. it will he noted that durin g the peri od 

of Ihe s uspen sion o f t he sta tutes. etc .. i t is unlawful for a ny li censing­
board to gra nt allY licenses fo r t he sa le of intox icat ing liquor. and r think 
the slI spe 1l5ion in ques tio n begins upo n the fi ling of th e ce rt ificate . Thi s 
sec t ion ·further p rov id es : 
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" Eve,y s nc h lice nse ;lttC'l11ptcd to be g ranted in sai d county d ur ing 
s llc h period of suspension * • • • shall be llu l1 and vo id, " 

I am therefore of t he opi nion that while a licensee has s ix months 
from the tim e of t he filing of the cert ificate in w hi ch to o pe ra te his 
sa loon, if hi s licell se ex tend s for tha i le ng th o f time, th ere is no pro­
vis io n autho ri zing Ihe coullc il to g ra n t hi m a new li cense covering t he 
un expired port ion of the s ix mOllths ' period wh ich mig ht ex ist aft er the 
terminat ion of t he previous li cense I)cr iod. 

i\la rch 11. 19 15. 
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Yours tru ly, 
CLI FFO RD L. H ILTON, 

Assistant Attorney General. 

INTOXICATING LIQUORS-Law construed-County option-Prosecu­
tions-Shipments by carrier. 

O lil1 C. Myron, County Attorney. 
Dea r Sir : 1 advise yOll as fo llows: 
1. Afte r th e fi lin g of the ce rti fIcate, showing that count y op tion has 

car ried ill your cOllnty, prosecut io n llIay neve rthel ess be con ducted against 
a pe rson for maintaining an unlicensed drinkin g place, and ;1 sea rch warran t 
be issued. 

2. A prosec llti on lIude r the Count y O ptio n Law w herei n th e puni sh­
ment exceeds th e jllri sdi cti o ll of a justice of the peace, cann ot of course 
he tri ed and determin ed by sllch justice, and the binding over to the 
g rand ju ry is th e limitation of th e powe r of th e justice o f the peace. Th e 
prosecution wi ll li e. notwiths t:l.nding the County Option Law, for violat ion 
o f the Intox ica ting Liquor Laws of the S tat e, such as the sale of li quor 
to 1111nors. 

The CO Ullt y Optio n Law docs n O\ pro hibit the shipp in g of liquor 
into a county by frc i ~ ht , express o r pa rce ls pos t. ]n other words, whe re 
a sa le of intoxicat ing' li qllor is lawfull y made in we t ter ritory, th e solici ta­
tion , sa le and deli very of liquor bei ng thus lawfu lly made in wet territory, 
the li quor in <Iuestion can be s hip ped into dry te rritory . A delive ry by a 
se ller to a cOlllon carrie r for conveyance to th e purchase r is conside red 
as a d eli ,"ery to the purchaser a t the place w he re such deli very is made. 

J u ly 20, 191 5. 
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Yours t r ul y, 
CLIFFORD L. HILTON, 

Ass is ta nt Attorney Ge ne ral. 

INTOXICATING LIQUORS-County option law applies to home rule 
cities. 

B. H . Phinney, Esq., 
Dear S ir: Secti on 3140. G. S. 19 13, prescribes a pe na lty for .any mem­

ber of a count y board or munic ipa l cou ll c il who s hall knowingly vo te in 
favor of gra nt in g a n illega l lice nse fo r the sa le o f in toxicat in g liqllo r, or, 
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who being present , shall fail ,to vote against it , and a lso makes it a misde­
m eanor fo r an officer to knowingly s ig n or issue any such illegal license. 

You s late th at an appli ca tion for a license has been fil ed with the city 
council, notwit hstanding th e fact that Koochiching Cou nt y vo ted dry 
under the Count y Op tion E lec tion las t August. The · app li cat ion w ill 
come before the cou nc il on November 15. You s tate that the position 
take n by th e app licant a nd by certain m emb ers of th e counci l, who are 
in favor of gra ntin g the license, is that tlf e COlln ty Op tion Law as passed 
cannot affect cilies governed by a H ome Rul e Charter. 

The law does not permit your being advised offic ia lly, but I may say 
to yo u, unoffi cia ll y, thai, in my opinion, the Coun ty Opt ion Law is sta te­
wide in its application, a nd applies to c iti es governed by Home Rule 
Charters, and that, the refore, Section 3140, above referred to, is app licable. 

Novembe r 9, 1915. 

Yours truly, 

CLIFFORJD L. HILTON, 
Assistant Atto rn ey Ge nera l. 

NOTE.-See State ex rei \ .. City of Interna tionn l Falls-132 Minn. 298. 
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INTOXICATING LIQUORS-County option law does n o t effect con­
ditions in county until vote is taken. 

Dr. C. D. Richmond. 

Dear S ir : You sta te that Cottonwood county is d ry but that the 
Question of license or no licen se is to be voted upon in the vi llage of 
J effers, a petition having been du ly s ig ned and fil ed. You ask whe ther the 
vi llage can vote upo n the quest ion, the County Opt ion Law havin g bee n 
passed. 

We have to advise you tha t the COllnty Optio n Law docs not affect 
the liquor Question in a coun ty unti l afte r a vote has been had under 
tha t law. Yoms truly, 

March 8, 1915. 

396 

CLIFFORD L. HILTON, 
Ass ista n t Attorney General. 

INTOXICATING LIQUORS-Acknowledgment by signers to county 
option petition. 

B. ] . Stca, Esq. 
Dear S ir: You inquire w het her it is necessary for a s igner to a 

petition ca lli ng for a county opt ion e lec tion, to appear before a Notary 
Public, Jus ti ce of the Peace or o ther officer empowered to admin iste r 
oaths, affix hi s signature to such peti tion an d properly acknowledge the 
sam e. Your inquiry is answered in th e affirmative. It wi ll not do fo r 
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such proposed signer to sign hi s name to a petitio n a nd then have somc 
other cit izen make an affidav it to the effect that the signcr in question was 
a legal yoter and did sig;' the pet it ion. 

Apri l 28. 1915. 
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Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Atto rney General. 

INTOXICATING LIQUORS-County Option-Village in two counties­
Authority to license sale in portion of village. 

Raymond H . Dart, COll nt y Attorney. 
Dear Sir: YOli ca lJ atcntio n to Chapte r 23, C. L. 1915, be ing the 50· 

ca ll ed "Cou nt y Opti on Law," a nd sta le that IIpon th e proper submission 
of the COUllly O ption Question th e voters of Meeker County voted ill 
favor o f prohibitin g th e sa le of intoxicating liquor in s neh county. 

You furt her sta te that a certain vi llage includes territory both ill your 
coun ty and in S tearns Coun ty, the latter named county bein g one in which 
the sale of intoxica ting liquor is not prohibited under the COlln ty Option 
Law. The business sec tio n of the vi llage in Question is located in your 
county, ;\n d th ese saloons in tha t \"illage have been heretofor e located and 
operated in s uch county. Your inquiry is as foll ows: 

"Can an incorpora ted vi llage includ ing territory cit izens hip of two 
adjo in ing count ies, one of whi ch has voted against the sa le of intoxicati ng 
liquo rs under th e provisions of Chapter 23, lawfu lly license the sa le of slich 
liqnor in the portion of the village located in the cou nty whi ch has no t so 
vo ted?" 

VOli are advised that, in the opi nio n o f this office , the vi llage cou nCh 
of the village in quest ion may issue licenses for the sa le of j nt <")xicati ll ~ 
liquor to the nu mber permitted by law a nd to properly qua li fie d persons, 
such sa loons to be loca ted in that po rtion of th e vi ll flge whic h li es w ithin 
th e limits of S tea rns County. 

December' 20, 1915, 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

INTOXICATING LIQUORS-Habitual drunkard-Notice-Right to 
withdraw. 

Paul Ahl es, Coun ty A ttorn ey. 
Dear Sir : You inquire whethe r a notice to a sa loon keeper not to se ll 

intoxicating liquor to a n habitual dr un kard can be withdrawn after the sam e 
has been given, or, in othe r words, w hether a sa loon keepe r is prohibited 
from se ll ing to a pe rso n who has bee n posted within one year, even if the 
pa l'ty pos ting the same wit hdraws hi s no ti ce. 
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In my opinion , af ter s uch no tice has been g iven it becomes effective 
for the period s ta ted and it is no t com pe tent fo r the pe rson givin g such 
not ice, o r any olle else, to w ithd raw the same and the reby permit the sa le 
o f intox ica ting liquo r to the p rohibited persoll. 

Mny II , 1916. 
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Yours tru ly, 

CLI F F O R D L. HI LTON, 
Ass ista nt Attorney General. 

INTOXICATING LIQUORS-Illegal sales-Breweries in dry counties­

J ohn H . Ma rk, CO llnty A tt orney. 

D ear Sir : 

I. Can a brewery in a county whi ch has votcd dry co nduct it s busi­
ncss the same durin g the six mo nth s period as before, can it sell durin g 
the six 1110n th period to sa loons ru nn ing in said count y? 

No. 
2. e m a brewe ry in a coun ty wh ich has vo ted d ry, shi p it s bee r to a 

saloon in ano the r coun ty wh ich has a lso "o ted d ry? (That is, of course, 
duri ng th e s ix mon th period.) 

No. 
3. Can a brewery in dry COll llty make a cash sa le a t brewery to pa rti es 

taking bee r in to ano the r coun ty? 
No. 
4. Can a b rewe ry in dry county establi s h a branch house in we t 

county and sh ip it s products b ack in sa id dry county? , 
It can se ll in s l1 ch we t coun ty under s ti ch r es tr ic tio ns as the law 

imposes. Yours t rul y, 

May 26, 191 5. 
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LY N DON A. S M [TH, 
Attorney Gene ra l. 

INTOXICATING LIQUORS-Inebriate farm tax-Refunds-Death of 
licensee. 

J . E. J enk s, City A ttorney. 

D ear S ir: YOll call a ttent ion to Sec tion 4128, Genera l S ta tutes 1913, 
w hich prbvides fo r th e payment of a two per cen t tax on a ll liquo r license 
fees to the S tate of Minnesota. You s ta te tha t du ri ng th e las t yea r, on 
accoun t o f t'he dea th of two sa loon keepe rs, two licenses were annulled. 
Y ou ask whe th er the ci ty is not ent itl ed to have refunded to it from the 
s tate treasury a pro rata po rt ion of s ti ch two per cen t. In my opin ion your 
in qui ry is answered in th e nega ti ve. It was not necessa ry for th e city to 
mak e a refund o f an y po rtio n o f th e two per cent tax th a t had a l ready 
been pa id to th r s tatr. The money rece ived into th e s ta te ·treasury from 
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such two per ce nt lax m ust remai n there unt il it is di sposed of purs ua nt 
to some legis la ti ve app ropria tion. I notice by Sec tion 52 of Chap ter 401, 
Genera l Laws 1913, tha t certa in rcfundmcnts we re made by the legisla ture. 

Y ours tru ly, 
CLIFFORD L. H ILTON, 

Ass is tant Atto rn ey Genera l. 
March 29, 1915. 
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INTOXICATING LIQUORS-License-Improper to issue after county 
votes dry. 

Rev. G. B. Curric. 
Dcar Sir : Aft er a ce rtificate has been filed by th e ca nvass in g board 

with the County Auditor, showing th a t county op tion h as carried in a 
county in which th e Ques tion has been properly s ubmi tted, it will be unlaw­
ful fo r a municipa l council to grant a license for the sale of intoxicat ing 
liquor. After the elec t ion is held and before th e ce rt ifica te in ques tion has 
b een fil ed, it would be com pe ten t fo r the m unicipal counci l to grant such 
license to a n applicant therefor, he bein g a pe rson properly qualifi ed to 
hold such lice nse and being one w hose applica t ion has been properl y made 
and publis hed. This is true, even th ough the Council in q ues tio n w ere 
sa ti sfied tha t a majority of th e votes had been cas t in favor of county 
opinion. 

It will be no ted tha t the law docs no t say tha t if the vote s ha ll result 
in favo r of county op tion th en no license sha ll be issued, but s uch p rohibi­
ti on as to th e issuance of licen ses only becomes effec ti ve a ft er th e filin g of 
the ce rtifi ca te. 

May 18, 1915. 

402 

Yours truly, 
CLI FF ORD L . HI LT O N, 

Assis tan t Attorn ey Genera l. 

INTOX ICATING LIQUORS-Number of licenses-Death of Licensee-

M. R. E vere tt, E sq. 
D ea r Si r : YO ll s ta te tha t a t the ti me of the passage of th e s ta tute 

lim itin g the number of saloons to o ne fo r each five hund red inhab itants 
or frac t ion the reof, you r city, w hich has fi ft een hundred inhabitan ts, had 
four sa loons a nd tha t that number of li censes have been in fo rce since 
March 16, 1909. the dale of th e adoption o f the law refe rred to. You now 
state tha t one of th e licenses in quest io n has become an nulled b y the death 
o f th e licensee and yO li inquire in effect w h eth er s uch annu lment w ill 
redu ce the number o f licensed sa loons tha t your city may have to th ree. 

Ass uming tha t th e ques tio n o f license or no license has not been voted 
o n s ince 1909. o r if it has, that license car ried. you arc advised that your 
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city cOllncil may lawfull y iss llc intoxicat ing liquor li censes so that not more 
than fOllT such licenses a rc ill force at anyone time. The licenses need not 
be issued to the s am e persons who h eld them before. 

January' 14, 1915. 

403 

Yours truly, 

CLlFFORD L. HILTON, 
Assistant Attorhey Genera l. 

INTOXICATING LIQUORS-Licenses-Power to issue when petition 
for county option election filed 

B. H. Pott er, Village Clerk. 

D ear Sir: YOll ask if the counci l can act, or grant a liquor license 
afte r th e petition to vo te on County Option has bee n fi led with the County 
Auditor. 

Your s pecifi c (illes t ion is answered in the affirmative, presuming of 
course th at a ll the necessary pre- requisi tes in, th e way of applica tion, etc., 
have been complied with . 

The prohibiton in the " Coun ty Option Law" relative to the grantin g 
or isstlin g of l icen ses, heco mes ope rat ive after the fi ling of the certifi ca te 
with th e county auditor, showing that COllnty Option has carried. 

June 11, 1915. 

404 

Yours truly, 
CLlFFORD L. HILTON, 

A ssistant Attorney Gene ral. 

INTOXICATING LIQUORS-Power to grant license when village sep- . 
arated from town. 

L . A. Matter, Vi llage Clerk. 

D ear Si r : You s ta te: 
"There arc two incorpo rated vi llages within our township, the villages 

have separate votin g di s trict s, but have the same assessor as the township, 
ail e of the town s upervisors lives in the tow nship, one in one village and 
one in t11 e other. The Ques tion I w ish to know is if the township which has 
no saloon should put th e license quest ion to a vo te a nd vo te no li cense at 
the town elec tion, if th e ot her village now had a saloon, wonld the vote of 
the township (in wh ich the village also vo te) cl ose the sa loon in the 
village ? Both vi llages vo te on all town ship affairs , only they have separate 
road districts." 

I assume from your inqui ry that the villages in Ques tion a re in separa te 
election d is tricts from the town ship. alt h ough you say that the "villages 
have separa te vo t in g di s tri cts ." You probably mean by this th a t th e 
villages hold village elec tions in which the township vot ers do not parti­
c ipa te. 
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Your atten tion is called to the case of State ex re i Lower vs. McKin­
no n, 148 N. \V. Rep. 99, in "hich the Supreme Court says: 

"Where the tOwn and village loca ted within it afC not separated, as 
th ey may be upon complia nce with th e s ta tutes to which we have berefe 
refe rred, and a local option elect ion is ca lled by the town, in which the 
vi llage participates, and the vote is against license, the coml11o n coun cil of 
the vi ll ' lg'c is without power to g ran t a license * • • and a sa le un der 
a license valid ly issued, and unexpired at th e time of the loca l option elec­
tion, is 1awf11I." 

January 29, 191 5. 

405 

Yours tru ly. 
CLIFFORD L. H1LTON, 

Assistant Attorney General. 

INTOXICATING LIQUORS-Road house law construed-Effect on 
licenses. 

Paul Ahles. County Attorney. 
D ear ir: You inquire re lative to the so· ca lled road-house law and 

inquire whether th is law ope rates to cancel a ll ex isting li censes or whether 
they continue to run tllltil they expire. The law to which YOll refe r is 
Chapter 147. G. L. 1915 and reads as fo llows: 

"No license to sell intoxicating liquo r within thi s s tate s ha ll be isslI ed 
or granted, excep t in inco rporated cities , villages and boroughs. Such 
license may be g ranted by the cOllnci l of any such c ity. village or boroug h. 
Every s uch li cense shall be f o r one year from it s da te. unless sooner 
annulled, sha ll spec ify the room in w hich sales arc allowed, and shall stale 
th at th e person nam ed is auth orized to se ll such li quor o nly in slIch place 
and at the lim e, in th e manner and to th e persons allowed by law," 

Under the provisions of thi s law licenses issued by county cO n1mi s· 
sioners for premises for th e sa le of intox ica tin g liquor wi ll , lInl ess revoked 
fo r cause, continue 10 be in force until the expiration ,Jf th e time fo r which 
the same were grant ed. This law docs not purport to ca ncel o r annul 
such existing licenses. but was intended to prevent the furth er issuance of 
licenses by county cOlllmiss ioners. 

M.y 13, 191.i. 

406 

Yours truly. 
CLIFFORD L. H1LTON, 

Assistant Attorney Genera l. 

INTOXICATING LIQUORS-Licenses surrender and reissue of. 

Jam es P. McDonn ell , Vi llage Reco rder. 
D ear Sir: You stat e th at a county option election wi ll be he ld in your 

coullty on June 14; th at two sa loon licenses cx pire after that datc one of 
wh ich expires Ju ly 25, or more Ihan a 1IIoni h after elec tion , The sa loon· 
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keeper asks that th e village council call in his li cense now, refund the 
amount of the unexpired term, and issue to him, upon the paymcnt of the 
regular li censc fcc, $1,2jO, a new license to cover the whole yea r; this new 
license of course to rllll for only six months afte r elect ion if coun ty option 
should ca rry. 

You ask whether th e village council has th e right to ca ll in th e liccnsc, 
refund th c amount unexpired, and issue a ncw li cen se. 

Your inquiry is answered in the negat i\'c. 

May 14, 1915. 

407 

Yours tru ly, 
CLIFFORD L. HILTON, 

Assistant Attorney Gcn cra l. 

INTOXICATING LIQUORS-Licenses-Termination of when county 
votes no licen_se-wholesaling. 

Norman E. Pcterson, County Attorncy. 
D ear Sir: You submit th e following inquiry: 
"In case of an electio n under the County Option Law, whi ch results 

in a majo rit y vote on th e dry side of the ques tion, does thc wholesaling 
of li quors in said coun ty becomc unlawfu l immediately upon the canvas of 
th e vote?" 

In my opinion, your inquiry must be answered in th e affirma tive. 
U nder the p rovis ions of Section 11. 

"From and a ft er the tim e of the fi lin g of the certifica te of th e county 
canvassing board * • * the se llin g o r s toring or hav in g in possess ion 
for sale, or soliciting, r eceiving o r taking an'y orders for intoxicating 
liquors in any quantity whatsoever, and the keeping of a ny structure, place, 
o r vehi cle, transient or permanent, whe re s llch liquor shall be stored o r 
kept [or sale in any quantity wha tever in any place in such county, shall 
be illegal and prohibited, except as hereinafter otherwise express ly pro· 
vided." 

The law then goes on and provides fo r the exception last abov( 
referred to, thi s excep tion covering the r etailing licensees who are per· 
mitted to sell intoxicat in g liquor until sllch time as the licenses shalt be 
annull ed under the provsions of the Act. In other wo rds, a licensed saloon­
keeper can continue to opera te under his li cense until the sam e expire! 
or has been revoked according to law, not excedi ng" six months from th e 
date o f filing o f s uch cer tifi cate. 

M.y 26, 1915. 

Yours truly, 
CLIFFORD L. HILTON, 

Ass is tant A !lorney Gen era l. 
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408 
INTOXICATING LlQUORS-License-Wholesale 01 in villages. 

Geo rge C. Babcock, Presi dent Vi llage Coun cil. 
Dca r Si r : You s ta le th at your vi llage is a we t village al\d that the 

liquor li cen se is $2,000 pc r year. You rurth e r state that th ere is a whole­
sa le liquor hOllse be ing sta r ted th ere. You inquire whe th er th ere is any 
way in which yOll ca n stop th em fr0 1l1 doi ng busin ess. 

Your inqui ry is answered in th e negative, provid ing the concern con­
fin es itscH to the w ho lesalin g of in toxica t ing liquo rs. It appea rs that your 
village is wet under the Local Option Law, a nd o f course your cOllnty is 
no t it county op tion county. The law docs 110t prohi bit or require the 
li cens ing of a concern that se ll s intox ica tin g liquo rs in quantiti es in ex­
cess of fi ve ga llons excep ting in d ry ter rit ory. 

Au gust 2, 191 6. 

409 

Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Atto rn ey General. 

INTOXICATING LIQUORS-Local option-Cities fourth class having 
home rule charter. 

\Vcstey Kinney, City Attorney. 

Dear Sir: You inqu ire as to whether the ques tion of license or no 
license can be voted upon in a city of th e fourth class, operating unde r a 
H ome Rule charter. ]11 ot her words, your inquiry is as to whe th er chap ter 
387, G. L. 1913, applies to your city. 

Your inqui ry is properly answered in th e affirmat ive. It was man i· 
fes tl y th e intenti on of the legis lature that the local op ti on quest ion mi ght 
be submitted in all cit ies of the fourth class in thi s s ta te, irr espect ive o f 
wh ethe r s uch cities we re ope rat ing under Home Rule Charters , or other­
w ise. 

Ma rch 22, 1915. 

410 

Yours tru ly, 
CLIFFORD L. HILTON, 

Assistant .At. ttorney Genera l. 

INTOXICATING LIQUORS-Offenses-Concurrent jurisdiction of city 
and county attorneys as to prosecutions. 

]. E. Lundrigan , Village Attorney. 

Dear Sir: J have to say that It IS my oplOlon that Sec tions 277 and 
3185 General Statutes of Minn esota 1913 should be read togC'lh e r and th e 
duties imposed by those two sec tions s hould b e perfo rmed by th e office rs 
IIpo n whom th ey are imposed. 'VV h en dllti es are imposed UpOIl more than 
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one officer, which duties a re of similar character, those officers should con· 
sider that they a re imposed upon both and are to be performed concur­
rently and severa lly. It would fo llow from this tha t bo th the county 
attorney and the vi llage attorney should prosecute violation s of the liquor 
laws, in a village , which has a municipal court, in s uch municipal cou rt. 
The p rosecuting office r tak ing cha rge of a. case sho uld be deemed to have 
the management lthereof as against the o th er, should he attempt to inter· 
fe re witlh such management. 

This concurre nt juri sdict ion of the two offi ce rs can be reconcil ed by a 
COllrse o f reasoni ng sim ila r to that used by the Supreme COllrt in the case 
of State v. Robinson, 101 Minn. 277 a t page 289. It also harmonizes w ith 
the different opinions he retofo re rendered by thi s office. 

In my judg ment, neithe r prosecu t ing officer can say that it is not his 
duty to prosecute cases which a re tr iable ordinarily before a justi ce of th e 
peace to the samc extent that he would be requ ired to prosecute were there 
no juri sdiction in any other prosecuting officer. 

The concurrent juri sdi ct io n of villagc and county a ttorn eys to prose­
cute probably exists in the matter of binding over to the grand jury those 
who vio late th e liquor laws in cases where the punishment of such violation 
is in excess of th a t wh ich a just ice of th e peace can prescr ibe. The county 
attorney a lone has jurisdic t ion of the prosecution af ter the municipal court 
has dec ided that ther e is probable cause to beli eve that th e c ri me has beer 
committed and that th e perso n under examination commi.tted tha t cri me. 

The word "misdemeano r" is used with refe rence to cases that are to 
be tried in municipa l court, but I take it, it docs not mean misdemeanors 
of wh ich the municipal cour t has not th e juri sdict ion to t ry. Th e selling 
of liqo ll r w ithont a license is sllch an offe nse. (State v. Kigh t, 106 Minn . 

371). Yours truly, 

LY NDON A. SMITH. 
May 27. 1915. A tto rney General. 

411 

INTOXICATING LIQUORS-Possession of. 

WI11. Towl, Mayor .. 

Dear Sir : There is no law which states the exac t amount of intoxi­
ca ting liquor that anyone individua l may have in hi s possession a t any 
one ti me for hi s own private cons ll mptio n. Intoxicat ing liquors of course 
cannot b e sold or otherwise disposed of in any quantity w hatcver in no 
license terri to ry. A stock of liquo rs that a sa loonkceper has on hand a t 
time hi s munic ipa lity becom es dry te rr itory cannot be sold or otherwise 
di sposed of by him in stich territory, but he can ship it ou t of the ter ri­
tory into wet te rritory. 

Apr il 3, 1915. 

Yours ve ry truly, 

CLI FFORD L. HILTON, 
Ass is tant Attorn ey General. 
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412 

INTOXICATING LIQUORS-Public officers' duties-prosecutions by 
individuals. 

To Whom it May Conce rn : 

Below is th e subs tance of a lett e r wr itlen by Illy predecessor shortly 
before I became Attorney Ge nera l, which indica tes how a founda tion for 
proceed in g aga inst public o fficers no t doin g the ir duty in the p rosecution 
o f illega l liquo r sellin g, should be la id : 

"You ha\'c submitlcd to th is depart men t ce rt ai n spec ific in formation 
as to the tim e, place and man ne r in w hich the laws r egula ting th e sa le of 
intox ica tin g liquo rs have b een vio la ted in the City of _.. . ...... We think 
such ev idence cons titutes pri ma facie proof of such violation, bu t it docs 
no t appear from the record submitted to li S, that s uch specific info rmation 
was eve r laid befo re any o f said publi c o ffi ce rs wi th a reques t that they 
ac t the r eon. 

It appears fro III th e record s ubmitted by you th at you have made com­
plaints to sll ch officers re lat ive to th e nonenfo rcement of the law, bu t so 
far as such record di scloses, s uch compla in ts were genera l in charac ter and 
did not point Ollt the tim e, place and ma nn er in w hich the law had b een 
violated. 

T he s tatute makes it th e duty o f th e 'Coun ty A ttor ney to prosecute 
a ll vio lations o r the laws regula tin g the sa le o f intoxica tin g liquo rs arising 
in hi s county.' Before it can be cha rged tha t th e county attorney h as 
fail ed to pe rform s uch duty, it 1l111 St be made to appea r that he either 
knows of hi s o wn knowledge, of the specific fact w hich would furnish rea­
sonab le basis fo r th e ins titu tio n of a prosccution, i. c., the t ime, place and 
manne r, and by whom the laws have b een violated, or that s uch information 
had been prese nted to hi m by a p erson willing to swear to a criminal com­
plaint. ]t docs not appear from th e pape rs subm itted to this department 
by yOU that the county a tto rney had s uch informaion or that a ny person 
having knowledge of the speci fi c fac ts, h as offered to m ake such a com­
pla int. H e s tates hi s readiness and w illing ness to in sti tute criminal prose­
cutio n if evidence on w hich the same can be maintai ned is submtted to him. 

\Vilh reference to your complai nt * * * permit m e to call your a t­
tention to th e s tatute. Sec tio n 1561 R evised Laws 1905 provides as fo llows, 
so far as here mate rial : 

'The pres ident or mayor 0'£ every municipa lity sha ll make complaint 
of any known violation. * * . ,' 
of the provisions of law regardin g th e sa le o f intoxica t ing liquors there in. 
It would th erefore seem to follow th at in making a compla int, the mayor 
mu st sc t forth the til11 e, place and manner in which th e law has been 
violated and by whom . H ad you o r yonr associa tion submitted to the 
mayor 'th e tes timony contained in the affidavits of the two witnesses , which 
you sub mitted to thi s department, a nd he had then fa il ed or n eglected to 
make compla int either to the g rand jury o r to a magis tra te, we then, in 
such cage, a rc- of th e opin ion tha t th e action of this depa rtment requested 
by you ,s hould b e ins tituted. So, too, if such information had been pre­
sented to the connty a ttorney and he had refused or neglected to in stitute 
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prosecu tion we think h e woul d be prope rl y cha rgeable with malfeasance 
and be subjec t to [proceed ings1 * * * for removal. It does no t ap­
pear, however, tha t s ti ch defin ite info rmation was eve r presented to either 
o f said office rs. 

So likewise, w e a rc o f the opinion that th e record sub mi tted by you 
fail s to di sclose that the chief of police has fa iled to s ummari ly ar res t 
any per son found v iola tin g th e provisio ns o f Chap te r 16, Revised L aw s 
1905. Conceding that the chi ef of police is .a ' police man' within the pur­
view of th e sec tion, yet the statu te provides, so fa r as he re ma te ri a l, tha t : 

'E very s her iff, constable, marsha l, and policema n shall summari ly 
ar res t any person found commi tting ;'I ll Y ac t forbidden by thi s chapte r and 
make compla int again st him.' 

That the law is being vio lated see ms ind isputable and tha t evidence o f 
such viola t ion could b e procured by the police depart ment an d p rosecut io n 
based th ereon, if there was a d isposit io n so to do, see ms probab le, but 
as above poi nted out , we do no t thin k the record as now p resented by 
you, shows fac ls from w hich we could d ra ft a compla int charging any 
o f said offi cers w ith wi lfully refusing or neglcc t ing to pe rf orm a ny duty 
imposed by th e sta tu le quo ted. • • ." 

The above lett e r has been considered by thi s office as a correct s ta te­
ment of the law involved a nd has remaincd un modifi ed by any ruling. 

I have held tha t an office r cannot b e removed from office fo r no t 
makin g a complai nt of illega l liquor se ll ing when he has no t s uch knowl­
edge th ereo f as w ould be dcfense aga inst a su it for malicious p rosecution 
brought aga in st him by an aC(ju it ted defe ndant , fo r making tha t compla in t. 

413 

LYNDON A. SMITH, 
Attorney Genera l. 

INTOXICATING LIQUORS- Refundment under county option law. 

John Gi llan, V illage Recorder. 

D ear Sir: You ca ll attent ion 10 Sect ion 12 of Chap ter 23, G. L . 191j, 
be ing th e so-ca lled county option law, a nd ask w hen the rcfundment 
the rein r efe rred to is to be made. YO Il ask w hether the r efundm en t in 
ques tio n is to b e made immedia tely upo n th e fil ing of th e cert ifi ca te show­
ing tha t coun ty op t ion had carri ed, or w he th e r the I'ef undment of th e 
unearn ed por tio n of the license fce is to be ll1:l. de w hen the lime is tip 
fo r w h ich the sa loon call continue 10 run. be ing six monthi af tc r th e 
fi lin g of the cert ifi ca te. 

I n my opinio n th e ti me for mak ing th e refundmen t is at th e cnd of 
the six month s pe riod and not a t the tim e of the fi lin g o f the ce rtifi ca t \.! 
showing th a t coun ty oil lion has ('a rr ied . 

Jun e 9, 1915. 

You rs t ruly, 

CLIFFORD L. H ILT O N, 
Ass is tant Atto rney Genera l. 
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INTOXICATING LIQUORS-Sale under execution. 

S. S. L YO Il , Esq. 

D ear Si r. You in qu ire whe the r , under the law, th e cons ta ble would 
ha ve tlhe rig h t under a wr it of attachm ent, 10 se ize a s tock of intoxicat ing 
liquo rs a nd se ll th e same, a s he w o uld o ther m ercha ndi se , to sa ti s fy a 
judg m ent. 

Your inquiry is answered in th e affirma tive. 

Februa ry 8, 1916. 

41:: 

Yours t ruly. 

CLIFFORD L. HILT ON, 
Ass is tant Atto rney General. 

INTOXICATING LIQUORS-Town dry-Village in town wet-result. 

F ra nz J cvnc, Count y Atto rney. 

D ear Si r : I unde rs tand fro m your cOlll lllu nica tion tha t o n M a rch 9, 
1915, the quest io n of licen se fo r the sa le of intox ica t ing liquo r wa s sub­
mitted in a to wn ship in yOllr county a nd th at as a result thereof, li cense 
fai led to rece ive a m a jor ity of all t he vo tes cas t a t said elec tio n ; tha t 
a ce rt ain v ill age lies w ho lly within th e bo undar ies o f sa id to wn a nd that 
t he li ce nse q ues ti o n W;lS dul y sub mitted a t th e v illage elec tio n, held o n th e 
sam e da te (March 9, 1915) and th a t as a result o f sa id las t named eleCt ion, 
li cense d id rece ive a m ajo ri ty of a ll yo tes cas t th erea t. I fu rther under­
s ta nd that the v ill age has no t been separa ted fro m the townsh ip o f J a m eson 
fo r elect io n and assessm en t pu rposes. YOll inqu ire w he ther u pon the 
cond itio ns as above se t fo r th, the v illage is license or no license ter ritory. 

You a r(' adv ised tha t th e v illage is license te r r itory ; tha t unde r the 
fac ts s tated the dete rm ina tio n of the <llIestion in the v iJl age controls in 
tha t v illage, irrespective of the result of the vo te at the townsh ip m ee t ing, 
at w hich meeting the voters o f the vi llage d id, or h ad a ri g ht to, pa rt icipa te. 

hlarch 17, 191 5. 

You rs t ruly, 

CLIFFORD L. HILTON, 
Ass is tan t Attorney Ge ne ral. 

N ote: See case o f S ta te ex re I L. ]. L a Lande vs. Th o mas P . \Vhit e, 

as s her iff, 130 M inn . 336. 
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INTOXICATING L IQUORS-Unlicensed drinking place-unnecessary 
to prove sale. 

Franc is E. Murphy, Vi llage Attorney. 
Dear Sir : I have to say that it is not necessary to p rove an actual 

sale of intoxica tin g liquo r in order to co nvict a pe rson for running an 
unlicen seu drinking 1)lace. Sec Section 3198, Gen eral Statutes 1913. 

May 12, 1915. 

417 

Yours truly, 
L YN DON A. SMITH, 

Attorney General. 

JUSTICE OF THE PEACE-No power t o suspend sentence after pro­
nounced. 

E . H. N icholas, County A tto rney. 
Dcar Sir: A jus ti ce of th e peace is absolute ly without authority to 

suspend a sentence after it is pronounced, o r to remit a fine upon the 
payment of cos ts in a ll proceed in gs , except s uch as arc enUllle ra ted in 
Sect ion 896:1. Genera l Sta tut es 1913. 

Section 8964, General Statutes 1913, g ives power to courts of record 
(of which, of course, a justice court is not one) to suspend sentences. 

It would ap pear that it was the legislative intenti on under Section 
8964, to place within the power of the ju s ti ce of the peace the sli spension 
of sentences after conviction fo r the first or second offense. This sec­
tion of CO llfse only app lies to th e cr ime of drunkenn ess. There is no pro­
vision in the statute which would compel the jus tice of th e peace to 
require th e payment of cos ts befo re suspending sentence. 

January 13, 1915. 

418 

Yours truly. 
CLIFFORD L. HILTON, 

Assis tant Atto rney Genera l. 

JUSTICE OF THE PEACE-Not entitled to mileage in making report to 
county attorney. 

Andrew E. Fritz, Public Examiner. 
Dear Sir: You as k whet her a justice of the peace has th e right to 

charge fo r mil eage for reporting to the county attorney under Section 
7646 G. S. 1913. 

The fact that Subdivision 35 of Section 5767 G. S. 1913 allows him 
mi leage for necessary travel docs not ju stify his charg in g any mileage 
for mak ing s ll ch report to the cOllnty a ttorn ey. The makin g of the report 
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does 11 0 t necessari ly require the justice to travel a ny number of miles. 
The mere taking of the report fa the postoffice, shou ld the jus ti ce do so 
himseH, is not the kind of necessa ry travel contemplated by the statutes. 
In m y opinion . 

Yours t ru ly, 

) :l lluary 2, 1915. 

419 

W ILLIAM J. STEV E NSON, 
Assis tant A !torney Genera l. 

JUST ICE OF THE PEACE-P ayment fees in criminal cases. 

Andrew E. Fritz, Public Exam iner. 

Dcar Si r : YOll refer to Section 7646, G. S. 1913, a lso to Section 7654 
of th e same statute, and then ask : 

"Can a justice of the peace withhold his fees or shall he cover the 
whole amount int o th e treasury and b ill the county fo r hi s fees?" 

Your <)lIcs tiol1 is answered by the opinion o f this depa rtment dated 
May 23, 19 11, from wh ich I quote: 

"Th e justice, the juro rs and th e witncsscs must p resent thei r bills 
to the cOllnty board th e sallle as othe r bi lls aga in st th e county. If the 
costs arc pa id to th e jus ti ce before commitment, they can be di sbursed 
by the justice to t he parties ent it led th ereto, but the jus ti ce should in a ll 
COl ses take the written rece ipt of each person to whom any par t o f such 
costs are paid. Th e j ustice is t he only aile cnt it led to receive such fine 
and costs before comm itmen t, :lnd the sher iff is the on ly one who can 
receive such money th ereaf ter." 

I may add that if the she ri ff rece ives th e m oney after commitmen t 
he IllUSt pay it over to th e C0\111ty t reasure r, and then all th e fees in 
just ice cour ts should be billed to the county and pa id as other bills. 

Yours truly, 

July 21, 1915. 
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J O H N O. NETHAWAY, 
Ass istant A tto rn ey Genera l. 

JUSTICE OF THE PEACE-Term 01 office-Holding over. 

Frank Cojlln e, Jus tice of th e Peace. 

Dear Si r : U nde r th e Const itut ion the term of oHice of a justice of 
the peace is limited to two year s a nd therefo re a justice of the peace does 
not hold by constitutional right beyond the tim e for which he was elected. 
It has, however, been held by the ·courts that a justi ce of the peace "holding 
over" a nd atte m ptin g to exe rcise th e functions of the office would be 
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acting as a de facto office r and nOI as a de jure o ne. In other words, 
the acts of the person so " c ling "5 justice of th e peace could not be 
;1 !tricked colla tcrall y 

J a nnary 5. 1915. 
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Yours truly, 
CLIFFORD L. HILTO N, 

A ss is tan t Attorn ey General. 

JUSTICE OF THE PEACE-Filling vacancy. 

G. A. Youn gqui s t, County A tto rney. 
D car Sir: You inquire ho ,\' a vaca ncy in the office of township justice 

of th e peace m ay be fi ll ed and ca ll attention to section 10, ar ticle 6, 
S.lat e Constituti on and Sect ions 1162 and 11 74, Gene ra l Statutes 1913. 

I a m of th e opin io n tha t a vacancy in the office of jus ti ce of th e 
peace is to be fil led by an appointment to be made by the town board; 
such appointee to ho ld his office unt il the nex t a nnual tow n m ee ting. 
The cons titutiona l prov is ion to which you refer being to the effec t that 
if the office of any j\1(lge becomes vacant before the expi ra tion of the 
regu lar term for w hi ch he was elected, the vacancy s hall be fill ed by the 
appoint men t of the gove rnor, docs no t app ly to the office of jus t ice of the 
peace, but o nl y to the other judges referred to in A rti cle 6. 

M.a y 4, 1916 
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Yours truly, 
CLIFFORD L. HILTO N, 

Assistant Atto rney Gene ral. 

LABOR-Employme.nt laws- Hours of labor. 

\Villiam F. H Olik, Commis ioner of L abo r. 

Dea r Sir : YO tl inq uire whe the r Chapter 499, L aws 1909, limiting th e 
hou rs of labor fo r wom en in m crcantile es tablishments in the s tate to 
fifty-eight hOllrs a week and ill m a nufacturing a nd m echanica l establi sh­
ments to ten hours a day, has been repealed by Chap ter 581, Laws 1913. 

Th e act las t referred to by it s te rm s relates exclusively to employmen t 
in m ercant ile cs tabli shm cnts, restaurants, IUlich rool11S and eating houses 
and th e ki tchens connected therewith a nd ,to mecha ni ca l and m a nufac turing 
es tabli shments in cit ies of th e first and second class. By Section 7 of the 
last mention ed ac t a ll previolls leg is lation incon sist ent therewith is re­
peal ed. Tt is Illy opini on th at Ihe prc\'io lls e nac tment, so fa r as it relates 
to th e ho urs of e mpl oym en t for wOlllen in c iti cs o f the first and second 
class, is repea led, but that a s to Ih e remainder of th e s late, th e previolls 
enactmcnt stands and is in force. 

May 23, 1916. 

Yours truly, 

JAMES E. MARKHAM, 
Assistant Attorney General. 
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MARRIAGE-Licenses-N at issued to nearer of kin than second cousin. 

C. K. Scmiing, Cle rk of the Distric t Cou rt. 
Dcar Sir : I s tate that thi s office ag rees w ith yo tl as to th e dist inc tion 

between a secon d cousin and first cous in once removed. We consider 
that a marriage l icense can not be issued in Minnesota to a person to marry 
the daughte r of his first cousin (or they aTC nea rer of kin than second 
cous in s. 

Ju ly 6, 1915. 
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Yours truly. 
WI LLIAM ]. STE VENSON, 

Ass istan t Attorney Genera l. 

MARRIAGE-License-who may obtain. 

Frank C. Goss, Clerk of District Court. 
Dear Sir: I have to say that either the prospective bride or groom 

may obtai n a li cense for a contemplated marriage. 

J anua ry 5, 1916. 
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Yours tru ly, 
LYNDON A. SMITH, 

General Atto rney. 

MILITIA-Adjutant General-Authority to pay interstate rates . 

F. B. \ ·\food, Adjutant General. 
Dear Sir: Your inquiry is as fo llows: 
"In a number of cases, state orders for transportation have been 

honored by roads for tran spor tation between two points in Minnesota, 
but in goi ng from the leaving point to th e dest ination they passed through 
a nother s tat e, thus making the transporta tion in terstate. H ave I the 
a utho rit y to pay sllch bills?" 

I unders tand from your inquiry that you des ire to know w hether you 
can pay from available military fund s for t ransportation of troops 011 an 
interstat ~ trip, th e pa sse nge r fare permitted to be charged by the Inter­
s tate COlll merce COlllm iss ion, such fare, howcvcr, being in excess of the 
Minnesota Military one cent ratc. 

In m y opinion you r inqui ry is to be answe red in the affi rmative. 

January 4, 1916. 

Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney Gene ra l. 
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MILITIA-Armories-Absence of troops-Effect on appropriation for 
maintenance. 

Fred B. Wood, Adjutant General. 

D ear Sir: You ca ll a tt en tion to h ems 4 and 5 of Sectipn 28, Chapter 
374, G. L. 1915, in which cer tain mo ney is appropriated fo r th e mainten ance 
of armories, providing cities and vi llages in which such armories arc 
10cated appropriate a like amount, to-wit : $250 per year fo r each battery 
or company loca ted in stIch city or village. 

You ask whe ther th e fact that the troops are now absen t from th eir 
home s tations wi ll prevent a paym cnt by th e s tate of the moneys as above 
se t forth . ] n my opinion your inqui ry is to be answered in th e nega tive . 
T he armories must be maintain ed whether the companies and batteries 
;Ire at the ir home s tat io ns or not. 

Yours truly, 

September 9, 1916 
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MILITIA-Armories-State aid for. 

C. D. Gould, City Atto rney. 

CLIFFORD L. HI LTON, 
Assistant Attorncy Genera l. 

Dea r Sir : You submit the followin g Ques tio n: 
"1£ there s ha ll be deposit ed wit h the Sta te Treasure r the sum of $1,000 

fo r each un it of th e Na tiona l Guard stat ioned in Minneapolis that has no t 
a lready been provided for under Sect io n 2464, G. S. 1913, and a suitable s ite 
sha ll have been conveyed to the s ta te o f Minneso ta fo r a rmo ry purposes 
upon which to c rect a new armory, w ill th ere be automatica lly ava ilable 
f ro m the state treasury the Sli m of $ lj,OOO for each of said unit s not already 
provided for?" 

Your inqu iry is answered in the nega ti ve. It may be no ted that the 
ques tion as to wheth er in any event $ 15,000 is to be pa id from th e state 
treasury for each such unit of the Natio nal Guard for the purpose of erect­
ing an armo ry, is one r es ting in the disc retion of the S tate Armory Board 
of Supervisors , th e law among o th er t hin gs explicit ly providing that this 
sha ll be done. 

" If th e State Board of Armory Supervisors shall deem it ex pedient." 
Attention has bec n called to the 1915 amendment of Sec t ion 2464, G. S. 

1913, found in the second p roviso in the 1915 law. T h is provi so is to 
the effec t that in case two o r more organizat ions entitled there to have 
here tofo re rece ived an .appropr ia tion for armory purposes and "any addi ­
tiona l organization is or additiona l organizations arc regu la rl y formed 
and sta tio ned in any city • • • where in any o rga nization has so joined 
in such com mo n s ite and a rmory an d it shall be des irable and prac ti cab le' , 
and said board shall deem it expedien t to have such new organization join 
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in stich common armory. sa id board may allow such new organizat ion to 
join with such other organ iza tions in s ti ch common armory on such com­
mon s ite, and may a llow an additiona l appropr iation for such a rmory 

* * . ". 
Th ere is a grave ques tion as to whe th er th is p roviso covers a ny 

o r g~lIli :.:at i o n except such :'IS ha ve b ee n orgnnizcd s in ce th e appropriation 
was first ma de for Nat io na l Guard un its in th e cit y in question. 

Yours trul y, 

October Sf 1916. 
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CLIFFO RD L. HILTON, 
Ass is tant Atto rn ey Gene ra l. 

MIL I T I A-Compensation of officers. 

Fred B. \<\'ood. A djuta nt Ge ll c l'al. 

D ear Si r : U nde r th e facts s tated by yo u, 1 a m o f th e opinion that 
it would be permi ss ib le for yo u to pay the office rs o f th e Minn csot;\ 
Na ti onal Guard th e d iffe re nce in pay b e tween th e a m ount rece ived by 
them fronl th e federal gove rnment a nd that to w hic h th eir rank ent itled 
them dur ing the time laps in g be twee n the da te of th e co mmi ssion of 
s ll ch oOicc rs by th e governor and th c date o f the mu s terin g in o f such 
o ffic er s to th e rank ill (111 C's li on by th e fede ral governlll en t. 

Y om s t ru ly, 

Sept (' mbe r 15, 19 16. 

429 

CLIFFO RD L. HILTON, 
Assis tan t Attorney Gene ra l. 

MILITIA- National Guard- Cavalry organization not permi tted. 

Fred B. \OVood, Adjutant General. 

Dear Si r : At the reques t of 
inqu iry as 10 w he ther a "Troop of 
the 1\'1inneso ta Nationa l Gua rd can 
so la and pe rmitted to bea r arms, 
Minneso ta. 

Gove rnor Ha mll'l Ond yo u submit the 
Ca\'a lry" in depc ll{iellt or as a part of 
ue organized in th e Sta te of 1-( inne­
a ll w ithout expense 10 the S tate of 

In m y opi nio n you r inqui ry must be 
l ion 9029, G. S. 1913, reads as fo llows: 

-«.., -~ 
answe red in the negative. Sec-

" 11 shall 1I0 t be lawfu l fo r any bod y oi m en o th er tha n th e N'ltio na i 
Guard, troop of the U nited State s, and with the conse nt of the g ove rnor. 
Sons of V e terans and cadets of educa tiona l ins titutions where military 
science is taug ht, to associa te themselves toge th er as a mi lita ry company 
with arms, btlt m ember s of soc i~1 and benevole nt organiza tions a re not 
prohibited from \\' cari ng s\\'o rd s. Any \·io1:1.tioll of th is :let shal l be :l Illj s ~ 

dem eanor. " 
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Th e fore goi ng quoted provision of law exp ress ly prohib it s the main· 
tenance of a pri vate organi za tion sllch as you refe r to in th e State of 
Minn eso ta. 

The legis lature has provided fo r th e Nat io na l Guard of the State and 
has defi ned what orga nizations shall co nst itute the same. Sect io n 2~61, 
G. S. 1913, among o ther things pr-ovides th at: 

" In time of peace it ( Minneso ta Nat ional Gua rd) sha ll consist of 
th ree regiments of infantry, or ganized into a brigade, and one regim ent 
of fi eld a rt illery which may be attached to the b rigade for the purpose of 
administration and inst ruction; a lso the several staff corps and departments, 
similar to the staff corps and departmen ts prescribed fo r the regula r army 
of the Un ited Slates, wh ich are hereby au thorized to the exte nt that th e 
same may be necessary to provide proper sta ff officers and enlisted men 
for th e National Guard as here in established. The term ' Na tional Guard ' 
shall app ly on ly to the militia organ ized as a land fo rce," 

430 

It wi ll be noted that no provision is made fo r a ca\'aIry organi za tion . 

Allgust 4, 1915. 

Yours truly, 
CLIFFORD L. HILTON, 

Assistant At torney Gen eral. 

MILITIA-National Guard-Distinctive branches of service. 

Fred B. \ ,yood, Adjutant Gcneral. 
D ea r Sir: Jt appears that in 1o.-l inneapolis there is s ituated the Firs t 

fnfan t ry (less fi,'e compan ies) M. N. G. and the Second Batallio n First 
F. A. M. N. G.; th <lt Coloncl Luce commanding the First In fa ntry and 
whosc headquarte rs Me in Minn eapolis, isslIed an order in regular form 
f ro m h is headquart ers orde rin g all o f the above named troops to participate 
in a parade an d review in th e M inneapolis Armory 0 11 the da te men tioned ; 
th at Rattery " E" of said Secon d Battalion First F. A. M. N. G. di sob eyed 
th e orde r. 

Section 2361, C. S. 1913, provides th ~lt the Field A rtill ery may be 
attached to a bri ga de of in fa ntry for the purpose of administration and 
instruction. 

Sect io n 2393, G. S. 191.1, provides, a lllong othe r things as follows: 
"Except as oth e rwise provided in th is chap te r, all office rs of th e g uard 

s hall havc th e same powers and pcrform th e same duti es as officers o f 
s im ilar rank and pos it ion in th e army of the United States." 

Th e in qu iry is submitted as to whether under th e condit ions above 
recit ed and the law applicab le to the Na tiona l Guard of the Sta te o f Minne­
so ta, the Colonel of the First In fant ry has th e righ t to issuc an order re · 
quiring a battalion o r battery of the Field Ar till ery s tat ioned at :~,,'t i nn eapo l is 
to part ic ipa te in a parade and review. Tn my opinion your inquiry is to 
be answered in th e negative. Genera lly speak in g the sen ior office r of any 
bra nch of thc sc rvice may by o rdcr control the ac tion of all the bran ch es 
o f th e service whcll troops arc in service in th e fie ld, and th e same rul e 
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I think is app licable a t regu lar army posts. A clear dist inction can be 
drawn, however, between the two situations las t above referied to and a 
situat ion where two branches of the service of the Minnesota National 
Guard arc located in one mu nicipality under the conditions main taining at 
Mi nneapo lis. 

I am of the opinion that in the a bsence of an order from general 
h eadquarte rs placing the sen ior officer of the Nat ional Guard a t a station 
in command of all branches of the service there located, the authority of 
each office r is confi ned to hi s own branch of the service. 

June I, 1915. 
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Yours truly. 
CLIFFORD L. HILTON, 

Assistan t Atto rney Gen eral. 

MILITIA-Governor's staff not entitled to wear uniforms U. S. Army_ 

Fred B. \ ,Vood, Adjutannt Genera l. 

D ear S ir: You inquire a t the request of th e ~ove rnor. as to the pres­
ent status of the Governor's Staff and ca ll attention to Sections 60, 61, 66, 
73, 74, 77, 78 and 125, of the Na tional Defense Act, approved J une 3, 1916. 
You further state tha t the mem be rs of th e Govcrncr's Sta ff, as constituted 
prior to th e enactment of that law (excep t the Adjutan t General, one 
Adjutant Gencral, Ass istan t Surgeon Genera l and Military Store-keeper) 
were not recognized by the federa l government as officers of the o rganized 
militia. 

I do not quote the sec ti ons abovc referr ed to, but note that Section 60 
of th e act provides: 

"Except as oth erwise specifica lly provided. h ere in, the o rganization of 
the National Guard, including the co mposition of all units thereof, shan 
be the same as that which is or may he reafter be prescribed for the R eg· 
ul a r A rm y. subj ec t in t illle of peace to s ti ch genera l exceptions as may be 
au th orized b y the Secreta ry of 'vVar." 

You sta te th at th e Sec retary of War has not au thorized any exceptions 
since th e passage of the act. 

Section 61 above referred to is to the effec t that: 
"No s tate shall maintain troops in time of peace othe r than as 

authorized in accordance with lhe orga nization prescribed under thi s act, 
provided, th at nothin g conta in ed in thi s Act sha lt be construed as li miting 
the rights of the Sta tes a nd Te rritories in the use of the National Guard 
within th ei r respective borders in time of peace, provided [urther that noth­
in g contained in this Act shall prevent the organization and maintenance 
of s tate police or cons tabulary." 

Section 12j makes it un lawfu l for anyone, other th an those therei n 
nam ed, to wear the p rescribed uniform of th e Uni ted States Army. 

I am of the opinion that since the passage of the act in question, w hi ch 
among other things in effect federalizes the National Guard, there is no 
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such recognized National Guard unit as the Governor's Staff and none of 
the members of th at staff, other than those above refe rred to, who appear 
to be excepted, are now m embers of the Nat ional Guard or entitled to 
wear th e un iform of th e U nited S tates Army. 

Sep tember 18, 1916. 
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Yours tru ly, 
CLIFFORD L. HILTON, 

Assistant Attorney Genera l. 

MILITIA-Pay o f enlisted men of the National Guard. 

Fred B. Wood, Adjutant General. 
D ear Sir: You inquire as to the amount that sha ll be paid to the 

en listed men o f the Nat io nal Guard of the State of Minnesota from the 
time of the ir assemblin g at compa ny r endezvous and ullti l their muster 
into the U nited S tates service. 

You arc advised that in my opinion m embers of the Nat io nal Guard 
a re entitled to receive from the sta te $1.50 per day from the time of 
their assemblin g at their respect ive cOIlII>a ny rendezvous and until th ey 
a re sworn in to the service of the United States. 

June 29, 1916. 
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Yours tru ly, 
LY NDON A. SMITH, 

Attorney Gene ral. 

MOTHE RS' PENSION-May be paid to alien. 

Patrick]. R yan, A ssis tant COllnty Attorney. 
D ear Sir : I a m of the opinion that county a id can law fully be paid 

to a moth er who is an alien where it is shown to the satisfact ion o f the 
court th at the child is a dependent or neglected child within the meaning 
of those words as used in Chap ter 285, Laws 1905, and the c irculll stances 
and condit ions precedent prescribed by Chap ter 130, L aws 1913, are shown 
to exis t. In ot he r words, a proceeding lilay be ins tituted under th e pro­
vi sions of Chapter 285, L aws 1905, to have the chi ld of an a lien adjudged 
to be a dependent or neglec ted child. U nder the provis ions of Chap te r 130, 
"wheneve r any child under the age of fourt een years s ha ll be found to be 
dependent or neglec ted within the meanin g of Chapte r 285, L aws 1905, 
• • • the court may in its di scre tion, etc." 

You wi ll of course note that under th e provisions of Sect ion 2 "no 
sllch county aid s ha ll be paid towards the suppo rt of any chi ld who has 
arrived a t the age of fou r teen yea rs, nor to any mother who has not 
resided in sa id county one yea r and in th e s tate two years continlloll sly 
next precedin g the mak ing of s ll ch order." 

Apri l 25, 1916. 

Yours t ru ly, 
C. LOU IS WEEKS, 

Assistant Attorney General. 
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MOTHERS' PENSION-Law construed. 

George P. Craig, Judge of Probate. 
D ear Sir : You ask our opinion on the hereinafter sta ted Questions : 
1. "]f a mother receiving such coun ty aid s hould leave this s tate 

intending to es tabli sh a permanent res idence in another s ta te, would the 
county in which such aid was granted sti ll continue slIch paym ents ?" 

I am of th e opi nion that th e order direc tin g the paym ent of cOllnty a id 
s hould be revoked whe ll th e mothe r ccases to be a res ident of th e CQunty. 

You wi ll note that Sect io n 3, Chapte r 130, L aws 19 13, provides that th e 
Court lIlay "revoke or modify ~ l1 y o rde r previolls ly made." Sectio n 2 
provides: 

" No s lI ch county aid shall be paid to an y moth er who has no t resided 
in any cou nty o ll e year and in th e state two yea rs continuou sly next 
preceding the m ak in g o f s uch o rder. " 

It is evident that th e latte r sect ion was intcnded to guard aga in st 
the payment of county aid to mo th ers who are no t bona fal e residents 
of the county. 

You fu rth e r ask: 
2. " If the moth er rece ivin g such aid should remove from th c county 

in which s lI ch aid had been granted, what would be t he result of such 
removal ?" 

I am of the opi nio n that th e orde r s hould be re voked. 
Your third ques tion reads as follows: 
" \.you ld a moth er r ecei vi ng s ti ch a id be entitled to rece ive the sa me 

in case sh e remarried ?" 
This ques t ion is not susceptible of a ca tegorica l answer. You w ilt 

note that Sec tion 1 of Chapter 130, Laws 1913, auth oriz cs the payment 
of cou nty aid to a mother only wh cll th e dcpcndent or ncglected cond ition 
of the chi ld "is due wholly or in part to th e pover ty of the mothe r and 
want o f ad equate m ea ns to properl y care fo r Sti ch chi ld." 

"A s tepfather is, of cour se, no t bound to maintai n th e child of his 
wife by a fonn e r husband. But if he voluntari ly ass ullles th e parenta l 
relation and rece ives it into his fami ly und er c irc um stances sudl as raise 
the pres llmption tha t he has undertaken to support it gra tuit ious ly, he can­
not afterwards cla im compensation for its support." In re Benson dy, 32 
Minn . 387, Unke \'s. D ahhnier, 78 Minn. 321, Eiken vs. Eiken, 79 1'I inl1. 360. 

It is to be noted th a t all of th e foregoing cases a rc in s tances whe re the 
chi ld had proper ty of its own. If the s tepfa ther does receive th e child into 
his fa mi ly undc r s ll ch circum s tances as g ives ri se to th e presumptio n that 
he will suppo r t it, o r docs ac tually support the child , th en o f course the 
county aid order should be revoked. 

vVh cncve r th e sta tu s of a child changes, whenever the circumstances 
surronndin g the child become such <IS it is no lon ge r a dependen t or 
neglec ted child within the meanin g of those words as lI sed in Chaptc,· 
285, Laws 1905, or Chapte r 232, Laws 1909, as ilnlcndcd by Chapte r 260, 
Laws 1913, th e ord cr for cOllnty aid shou ld b e revokcd. So too, th e order 
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shouhl be revoked if, a lthough the chi ld continued to be a depende nt or 
neglec ted child , such depen de nt or neglected condition of such ch ild ceases 
to be due w hoHy or in part to the poverty of the m o the r. The neglec ted 
o r dependent condition of a chi ld might arise from some cause other tha n 
the pove rty of the m oth er, as where for ins tance, the child has not proper 
parental ca re. In s uch case the Court should .a ppoint a suit ab le guardian 
for such chi ld. See Section 6, Chapte r 260, Laws 1913. 

You furth er ask: 
4. ''I n case the m o the r receivin g stich coun ty aid s ho uld d ic, w hat 

would b e the rcsu lt as aflec ting the cou nt y aid to such children ?" 

I am of the opin ion th a t in s li ch casc the paym ent of county aid 
would 1 11.! cess~lr il y cease. The war ra nt of the Audito r is payable to th e 
mo ther. Chapter 130 docs not au tho ri ze the payment of cOllnt y aid to a ny 
pc rson ot he r th a n th e mother, a lt hough s ll ch o th er perso n may ha\'e 
charge of the childre n w ith respec t to who l11 th e county aid ha s bee l! 
ordered paid. 

You rs trul y, 

C. LOUIS WEEKS, 
Assistant A tto rney Ge nera l. 

435 

MOTHERS' PENSION- Payable to adoptive mother of an adopted child. 

C. G. Dosla nd, County A ttorney. 

Dear Si r : It has bee n held that the word " mo th er" when used in a 
s ta tute docs not under a ll c irCUlllstances include the adopt ive mothe r. 

Mount vs. Lt1Inbe r Co., 121 L a. 64; 126 Am. St. Rep. 3 12. 
In view, howeve r, of th e provisions of Section 7156, S tatutes 191 3, I 

a m of th e opi nion, w hen th e o the r circu lll stances a nd condit io ns p recedent, 
prescribed by law ex is t. the Court may law full y direc t the payment o f 
count y aid to the adoptive mother o f an adopted c hild. Section 71 56 
provides inter a li a as follows: 

"Upon adoption s uch child sha ll beconle th e lega l child o f th e persons 
adopt in g hi m a nd th ey s ha1\ become the legal paren ts w ith a ll th e r igl l t ~ 

<lnd duties be twee ll ~h ~ 1ll o f na tu ra l pa rents a nd legit ima te child." 
It cannot be sa id, however, that a mothe r, w he ther natu ral o r by 

adoption, is "en titl ed" to the benefits provided by sa id sec tio ll; nor ca n a 
mother "avai l" he rse lf of th e benefi ts of said sec tio n. Th e mak in g of a n 
order direc tin g th e payment of county a id is a matt er rcs ting entirely in 
th e di sc re t ion o f till' Jud~e-"the Court may, in its di scre tio n, make an rl 
fil e a n order. e tc." (Sec Section 1 of Chaptc r 130. Laws 191 3). If th e 
Court doC's find a child to be dependent a nd neglected, it may eOlil111it th e 
child to the J:ruardia nship o f any s tate institution or a ny assoc iat io n w ill ­
ing to recei,·c it e mbraci ng in it s objects the purpose of car in g for or 
obt ainin g home s for depend ent a nd neglec ted children, etc. (See Section 
6, Chap ter 260, Laws 1913). 
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So too, the o rder for county aid ca ll he made o nly in a proceeding to 
ha'"c a c hild adjudged to be dependent o r neglec ted . In m y opinio n the 
ci rClllll s ta nces sc t f o rth in your le tt e r arc ma tt ers to be considered by 
the Probate Judge in dete rmining w he ill er he w ill make an order fo r the 
payment of count y aid a nd leave th e child in t he cli s tod y of its adoptive 
m o th er o r o rder the c hild committ ed to g ll :1fd ianship as provided for Ly 
Sectio n 6, Chap ter 260, L aws 191 3. 

Yours tru ly, 

Apri l 25, 191 6. 

436 

C. LOU IS WEEK S, 

Ass is tant' Attorn ey Ge ne ral. 

MOTOR VEHICLES-Identification tags-Use of cardboard fac simile. 

Jul ius A. Schmahl, Sec re tary of S ta te. 

D ear Sir: The law requires that ,\ 11 Illotor \"chicles s imll be regis tered 
and th a t th e Secretary of S tate sha H ass ig n to each a dupli ca te numbe r 
and de live r to the o wne r a se t o f two tags o f regis tra·tio n, on each of 
which shall be di splayed a di s tinctive number ·in s ize a nd fo rm prescri bed 
by la\\". 

Th e law furth e r provides as to mall ufac tttre rs a nd dea le rs in motor 
ve hicles that in s tead of regis teri ng each vc hi cle the re Illay be issued a 
gene ra l di s t incti ve number fo r ~11 1 m o to r vc hicl es ow ned o r controllcd by 
s ti ch m a nufac turer o r dea le r. Th erewith the re s hall be assigned and 
iss ll cd to stich m a nufaC\llre r or dea le r a ge nera l di s tin c t ive numbe r and 
dup li cate tags o f reg is trat io n s imilar to those r cq uire d of o ther owners, 
"dllplica t(:s of whic h s hall be ca r ried o r di s played on e very mo to r vehicle 
so reg is te red whel1 th e S:J. tll e is d ri ve n o r opera ted 0 11 the public h ighways." 

Th e s ta tut e furthe r provides th,, !: 

"Such manufac turers o r dea lers m ay obtai n as ma ny dupli cate se t s 
of such tags o f reg is trat ion as m ay be des ired upo n th e payment to the 
Secretary o f Slat c o f $1.00 for each se t o f dup li ca tes." 

r n v iew of the provis io ns of the sta tu te to which your atte ntion i.:; 
direc ted, you arc advi sed th at th e usc of ca rdboard lags or any other tags 
tha n those issued by your departm e n t, is ill ega l and th a t a perso ll drivin g 
a m o to r vc hicle upo n the publ ic hig·h ways wi thou t a c tua ll y di splaying 
th ereon :l dup lica te tag iss ll ed and dcli \"C rcd by your d epartmen t is g ui lt y 
of a v io lati o n of th e law. 

Aug ns t I , 1916. 

Yours trul y, 

J AMES ·E. MARKHAM, 
Assis ta nt Attorney Gellera l. 
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i37 

MOTOR VEHICLES-Keep to the right-General regulations. 

Otto Bauc1ler, County AHorney. 

Dear ir: You r inqui ry concerns the requiremen ts of Chapter 365 
Laws 191 1, commonly known as the "Motor Vehi cle Act", as app lied to 
the duty o f the d rive r o f s ti ch ve hicle to keep to the ri g ht w he n t ra ,' cling 
upon public s tr ee ts ilnd hi ghways of the s ta te. Th e o nl y provision found 
in th e act is thi s : 

"Every pe rso n sha ll , a t the int e rsect io n of public hi gh ways, keep to 
th e ri ght of th e intersec tion of the centers o f s ti ch hi ghways w he n turn­
in g to th e ri ght, a nd pass to the r ight of s ti ch intersec ti on when turn­
in g to th e left." 

T h is docs 11 0 t prohibit Vhe d ri ve r of a motor veh icle , or any o t he r v{'­
hicl e from turning about in a public highway or s t ree t at a poin t o til el 
tha n a st ree t o r highway intersec tion. In the larger cit ies th e obvious 
da nger of making a left hand turn other tha n at s tree t intersections is 
avoided by th e passage of a genera l traffic ordina nce relating to a ll vehi­
cles. Al though th e genera l sta tute prohibits the municipa liti es o f the 
s tate from legislat ing in reference to th e operati ng of llIotor ve hicl es , it 
is taken for granted that thi s inhibition was not intended to dcpr ive the 
cities and vi llages of th e sta te of the power 10 adopt and enforce proper 
ordin a nces r egula t ing a ll ki nds of st reet traffic. Tn the exe rc ise of the usual 
powe r conferred upon cities and vi llages , I think an ordinance providing 
th at nO veh icle d ri ven upon the st reets s hould Ilirn about or c ross to 
the o th er side of th e st ree t, except at a str ee t inte rsec tio n. and that at 
such int e rsect io n should keep to the right unt il it had p:tssed the in tersec­
ti on of the center s o f the two s t ree ts or h ighways, wo\l1 d b e a prope r 
exercise o f gene ra l muni cipal a uth or it y. 

July 12, 1916. 

438 

Yours truly, 

J AMES E. MARKHAM, 
Assis tant A tto rney Genera l. 

MOTOR VEHICLES--Licensed drivers. 

\VIll. B. J oyce & Co. 

Gent lemen: YOII cod l attcntion to th e provisions fo und in Sec tions 
2619 :\n d 2638, relating to licensed drive rs of molor vchicles and inqui re 
wh ethe r, in the Ci\SC of a busi ness hOll se hav ing OIl C or morc :tutolllobiles 
for th e use of its sa lesmen in the conduc t of it s bu siness, it is necessa ry 
that the sa lesmen using th cse machines secure a chau ffeur' s li cen se to 
opera te them. 

Th e p rovisions of s tat ut e to wh ich yO ll rcfe r we re amended by Chapte r 
38, G. L. 19 15, a nd t'he 'term IIchauffeur" as ther ei n defi ned, is sta ted to 
mean, 
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"Any person operating or driv ing a motor vch icle as a n employe, but 
s hall not include au tomobile sa lesm en or m echa nics wh ile dem o nstra tin g 
or tes tin g automobi les," 

YO li w ill sec a t ollce tha t thi s definiti o n includes a ll pe rsons who 
drive a mo lar vc hicle upo n any of the public s tree ts o r hi g hways as the 
empl oye of another, whe ther s li ch dri vi ng is th e prin c ipal, incidental or 
occasiona l duty of slIc h employe. 

Yours truly, 

J AMES E. MARKHA M. 

Assis tant Attorney Genera1. 
A pr;1 10. 1916. 

439 

MOTOR VEHIC LES-License for city owned cars. 

A lber t E. Bi ckford, City Cle rk. 

D ea r Si r : T he s tatut ory p rovisions regardin g license applies to all , 

" M o to r vc hic les, excep t t ract io n e ng ines, road ro ll ers , fire wagons, 
engines, po li ce patrol wagons, ambulances and such vehicles as ru n only 
upon rail s and tracks." 

This, as yOIl w ill obscrve, docs not exempt Illo to r vehicles owned by 
the ci ty a nd used in other lines of JIlun ic ipal en terpri se , and yotl a rc ad­
vised th erefore that under the law, the a utomobiles elll l)loyed by the ci ty 
in co nn ec ti on with it s s t ree t, light, and gas depa rtl11 ents, arc subj ec t to 
th e regulation license provided fo r. 

Yours trul y, 
J AMES E. MARKH AM. 

Assistant Atto rn ey Ge ll er,t!. 
May 20. 1916. 

440 

MOTOR VE HICLES-Term 01 license 01. 

A. H . Vernon, City Attorn cy. 

Dear Si r : You make inquiry re lative to th e Autolllobile li cense law, 
and :\s k w he th e r li censes issued a re good for three years fr0111 the date 
of th e license, or only for the tri ennial period durin g w hich they are 
issued. 

You are advised that sl1ch licenses are only good for th e tri ennia l 
pe riod and a rc not good fo r three years f"om the da te of issuance, unless 
s ti ch docs in effect cons titut e th e tri e llnia l pe riod. 

Yours trlll y, 

CLlffO IlD L. HI LTON. 
Ass ista nt A tt o rney Ge nera l. 

Ma rch 20, 1915. 
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MOTOR VEHICLES-Municipal ordinances. 

J. Sheehan, J ustice o f th e Peace. 

D ear Sir: It is provided by Sect io n 2637, G. S. 191 3. that: 

"No city, town, village, o r o the r munic ipa lity shall make or pass any 
ordinance, rule or r egulation limiting or rest ri cting the speed of moto r 
vchicles a nd no ordi na nce, rule, or r egulation he retofore o r hereafter made 
by any ci ty, to,,,,n, vi llage or o ther municipality in respect to or limiting 
the usc or speed of moto r ve hicles , shall have a ny force , effect or va li ­
dit y." 

YOli wi ll see at once that th e vi llage council could no t adopt and en­
fo rce any ordinance o r vi llage regu lation pertaining to the subject. 

T he people of th c vi llage, howeve r, a rc not without, rem edy for th e 
obvio us vio lations o f the law per taini ng to speed limit s and open mu ffl ers 
referred to in yOllT le tt e r. Th e s ta tute limits th e rate of speed of a motor 
vc hicle passing through the closely built lip portion of a city. town or 
v ill age La 10 miles pe r hour, a nd throu gh th e residence portions th e reof to 
15 mi les per hour and any person violating th esc provi sions is g uilty of a 
misdemeanor and lIIay be arrested by the vi llage marshal or a ny con­
stable an d taken before th e nea res t magis trate fo r immediate hear ing. 

] t is th e policy o f the law to make the regula tions concernin g the 
li se of 1110tor vehicles uniform throughout th e sta te and this po licy has 
res ult ed in w it hdrawing from vi llages and borou ghs th e righ t to adopt 
a nd enforce local o rd ina nces upo n th e s ubject. 

Ap ril 10, 191 6. 

442 
. -, 

Yours trllly, 

JAMES E. MARKHAM, 
Assistant A ttorney Ge neral. 

NEWSPAPERS-Destruction by elements-Effect on Qualifications as a 
medium of legal notices. 

Godfrey G. Goodwin. County Attorney. 

Dear Sir: Relative to the s tatus of th e newspaper which has been 
burn ed out. I have to say that in m y judgment the last clause of Section 
9413, G. S. 19 13, cover s the quest ion yo u have asked. It says: 

"Suspension of publicat io n for a pe riod of not more than four month s 
wi thin said year, res ul-t ing from the des truc tion of it s office by the ele· 
ments, shalt not affect the qua lifications of s uch newspaper after it shalt 
ha ve resumed." 

Paragraph 2 of the samc section provides that the press work o f a 
newspaper Illay be done elsew here than at th e p lace of publication. My 
judgment is that if th e newspape r to whi ch yO li refer is to remain a lega l 
newspaper during a time when its regular publica tion is suspended. it 
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mu s t be mailed from th e place of it s publi ca tion, a lth ough th e press 
work be done some where e lse. 

June 16, 1915. 

443 

Yours Ifuly, 
LYDON H. SMITH, 

Assis ta nt A ttorney Ge ne ra l. 

NOTARY PUBLIC-Commission cannot be paid from state funds. 

G. H . H ayes , Com ptro lle r. 
D car S ir : J have to say tha t t hi s office some lime ago canle to th e 

conclus io n thai it could no t pay fo r a no ta ry public's commiss io n. A 
notary publi c is a s tale officer holding an office entirely independent of 
any departme nt of s lale go\'crnlll c nt and in law of equal ra nk with 1Il0st 
o f s uch departm ent s. O f course you can reimbu rse your cl erks by payi ng 
the m the fees which they earn as no taries l)ublic in laking acknowledg­
ments or admin is tering 0;ll h 5, so that there is no rca son why th c notary 
public should no t be reimbursed for th e amount th a t h c puts into his co m­
mission. Notaries arc e ntitled to fecs as s tate o ffi cers a nd there can be 
no objcc t ion ordinarily to suc h st ate officers be in g paid th cir f ees by the 
pcrsons who need th eir se rviccs. 

In dealing with the ques ti on o f payin g notaries th eir fee s, Sectio n 11 6, 
G. S. 191 3 should be ca refull y observed, a nd th e Stale Audi tor w ill not 
look w ith any favo r upo n the paymen t o f nota ry's fees to a ny notary who 
is r cgula rl y in th e cm ploymen t of the s tate . in a ny manner ~ n excess of 
th e amount rcquired to r eimburse such no tary fo r the ex penscs due to 

th e obtai ning of the CO lli mi ss ion a nd th e bo nd. 

June 22, 1916 . 

444 . ~ 

Y ours truly, 
LY NDON A. SMITH, 

Attorn ey Ge·nera l. 

NOTARY PUBLIC-Non-citizen of Minnesota cannot be. 

H o n. W. S. H am mo nd, Governor . 

D ea r Si r : As to thc right of a person who has not his second papers, 
to ob tain a commission as no tary and what the penalty would be if he 
had ac tcd as a no tary beforc obta inin g second papers, I have to say: 

Firs t: Th a t no person n o t a c itizen of th e Sfal e of Minncso t:'l (':'I n 
be a ppo in ted a no tary public, and 

Secon d : Tha t if through ignora nce, and accidentally. a person who 
had no t obtain ed hi s sccond pa pe rs should have b ccn appointed a notarv 
and acted as such, no pe na lty would be imposed and 'his ac t s would be 
treated as the ac ts of a de fa c to officer. 

A pe rson might so ac t a s a notary ptlbl ic as to rendcr him sclf sub­
ject to prosccu tio n unde r Ge neral St atut es 1913, Sect ion 8542, w hich 
reads, so far as h ere mat'erial, as fo ll ows: 
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"Every pcr SO Il who s ha ll wilf ully intru de himself into a public office 
to which he has no t becn du ly clcc ted o r appointed * • • sha ll be 
gu ilt y o f a g ross misdcm eanor." 

Yours trul y. 

F ebruary 27, 191 5. 

445 
PAUPERS-Gran t in g o f aid to. 

O lin C. M yron, County Atto rn ey. 

LY NDON A. SMITH, 
A tto rney Gene ra l. 

Dear S ir : You submit the -fo llow ing inquiry: 
"Can a n a pp li cant seekin g aid fro m the Board o f COllllty Com mis­

sio ne rs 011 th e groun d that h e is poor an d no t ablc to do man l1 al bbor, 
bc com pe llcd to s ubm it to a physica l exa mina tion co nducted by th e count y 
phys icia n, in ordcr to asce r tain if the a pplicant can perform manual 
labor?" 

YO ll sta te t hat ;1 person rcsiding in yo ur county. which [ underst a nd is 
opera ting undc r th c county systcm of car in g for t he poor, appli cd to o ne 
o f the count y commiss io ners for aid . claimin g that he was not ab le to pe r­
form manual labor. The appiican·t appca r s to be able to do manual 
la bor and docs 110t look phys ica lly incompe te nt, a nd lhe cOll nt y cOlllmis­
s io ne r des ires to know if he can ca ll the cou nt y physic ia n a nd have him 
exami nc app lican t,. so that if the physic ia n found that t he man in cl ucs tio n 
was ab le to perform manual labo r. t he n nq retid wo ul d bc furnishcd. 

J think it is com pe tent for proper cOlln ty office rs lo take Sti c h reaSOIl ­
a ble s teps as t hey thi nk necessa ry, in orde r to ascertain w he th er the appli­
can t for relief under thc poo r law is rea ll y entitl ed to such re li ef. As th e 
g rantin g of sHc iL reli ef is a Ill ~ttle r res tin g in the SO Hnd discre tio n of the 
office r empowered to g rant it, I a111 of th c opin ion that such a physical ex· 
a minat ion . if deemed by such o fficer nceessa ry in o rde r to secure th e in­
rorma tio n needcd. wou ld be jus tificd and ca n be rccllI ir cd be fo re reli ef is 
g rant cd . Of course th e app licant could 11 0t be compe lled or forc cd to sub­
m it to s ll ch a n examinatio ll , but T think tha t th c offic ia l mi ght ins:st upo n 
the in forma tio n, to bc obtaincd from s nch examina tion, beforc he grantcd 
th c re lief. 

J a nua ry 27, 191j . 

446 

Yours trul y . 
CLIFFO RD L. HILT ON, 

Assis tant Atto rney General. 

PAUPERS-Duty of county to car e for-Wife n ot liable. 

Godfrey G. Goodw in, CO\1l1ly A tt o rney. 

'Dear Sir: T a m inclincd to think that und er th e prOVIs io ns of Sec­
t ion 3067, G. S . 1913, a wife can no t be hcld fo r th e sllppo r t of he r hll !'b<1nci 
w ho is poor and indi gcnt and unab le to provide for h imself. 1£ Mr. A. is a 
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poo r person requiring public aid and your cou nt y is under th e law bound to 
care for slIch a poor person, th en tha t care l1lust be furnished irrespective 
o f whether th e re is an oppor tLlnity for recovery from a relative or not. If 
this b e the si tuat ion and the CO tillty llIust furnis h care and support, the n the 
county has every th ing to ga in and noth ing to lose by makin g the atte m pt. 

D ecember 13, 1915. 

447 

Yours truly, 
CLIFFORD L. HILTO N, 

Ass is tant A ttorney General. 

PAUPERS-Limit of county aid. 

Franz l cvnc, Coun ty Attorney. 
D car Sir: You refer to Section 3081, C. S. 1913, and ask wheth er under 

the provis io ns th ereof, $200 Illay b e g iven eac h year to each member of a 
f"mi ly. in th e di sc re tion of the county board. 

I n my o pinio n yOllr inqui ry is to be an swe red in th e affirmative. T he 
$200 limitation docs not apply on ly to a n entire fami ly. 

D ecember 20, 191 6. 

448 

Yours tr ul y, 
CLTr-FORD L. HI LTON, 

Ass is ta n t Attorney General. 

PAUPERS-Non-resident-Relief awarded by town-County may reim­
burse town though no notice given. 

George H. Tyle r, COHn ty Attorney. 
D ea r Sir: YOII s tate that in your cO llnty a ce rtain tow n boa rd ex pended 

mo ney in the case o f a non - res id ent pauper and gave no n otice to the county 
auditor as required by s ub-di vis io ll 2 of Section 3096, G. S. 1913. The first 
notice that th e cOll nt y had of th e ex penditure in ques tio n was received 
when th e bi ll was present ed b y th e lown to the count y board. Yo u in ­
quire whe th e r th e g ivin g of notice , under the c ircum stances, was a condi ­
t io n precedent to recover fro ll1 the count y of th e ex penditure made. YOII 
ca ll attention to th e case of Towll o f Hi ghlan d Grove \·s. Coun ty of Clay, 
101 Mi nn. 11, in w hi ch case it was held that th e : " se rvice of thi s notice 
within five days wa s 110t a con ditio n precedent to reco very for th e se r vices 
rendered in thi s case." In th e Hi ghland Grove case a ve rbal notice was 
g ivc n to the proper coullt y office r s, but not tllltil seven or eight da ys af ter 
firs-t se rvices were furni s hed. 

1 am of th e opinion tha t, notwith s ta ndin g the fa ilure to g ive notice, the 
cOllnt y board ll1;\y pro pe rl y a llow claim of th e township, in a just and rca­
sonab le amount, for th e sen"ices rendered such non-resident pauper. 

D ecember 20, 1915. 

Yours trul y, 
CL1Fr-ORD L. HILTON, 

Ass is tan t Attor l1 cy Ge ne ra l. 
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449 
PAUPERS-Power of county to pay for transportation of. 
F . R. Allen, City Attorney. 

D ear Si r : YO ll s late that your city has been ca rin g for a man whose 
home is in Bridgepo rt, Conn .; that he was taken sick at your place a nd 
unable to go fu r ther and is entire ly des titute. You ask w hether your city 
ca n t ransport him to his place of residence under the te rlll s of Section 
3096, General Statutes 1913. 

I am of the opin io n that your inqui ry should be answered in the nega-
ti ve. 

F ebruary 5, 1915. 

450 

Yours truly, 
CLIFFORD L. HILTON, 

Assis tant Attorney General. 

PEDDLERS-Exchanging tin for junk. 

H enry J. Frundt, County Attorney. 

D car Sir: You direc t attention to a rulin g of th e public examiner to 
th e effec t that a license fc c should be collec ted from persons engaged in 
traveli ng abollt th e count y co ll ec tin g old iro n, copper, brass and o th er junk, 
payin g cash therefor in some instances and in others trading tinware th ere­
for, the tinware being ca rri ed about by th e dealer for the purpose o f such 
barter. 

You express the view that these deale rs in effec t a re collec ti ng junk 
and incident ly paying therefo r in tinwa re ins tead of making payments in 
cash and that under these c ircu mstances th ey arc no t peddlers. Th e pub­
lic examin er evident ly takes the view that th e persons referred to are en­
gaged in peddling tinware an d, as occasion requires, take pay therefo r in 
junk in stead of cas h. 

I take it that it is not necessary to pass upon the ques tio n as to which 
view of the characte r of th e trade is t he co rrect one, as I am of the opinion 
th a t a person w'ho t r:we is abou t the coun try carrying with him a supply of 
tinware to be delive red to such purchase rs as m ay be found therefor, a re 
peddlers whether they rece ive pay in cash or in some other commodity, 

Septcmber 19, 1916. 

451 

Yours truly, 
JA MES E. M ARKHA M, 

Assistant Attorney Genera l. 

PEDDLERS-Who are-Sales to consumer for future delivery. 

H on. George M. P eterson. 

Dear Sir: You transmit a communica tion from * * * direct ing at­
tenltion to the preva il ing pract ice of outsid e tran sients soliciting me rchan­
disc sales fr om house to house in the v illage. Attent ion is direc ted to the 
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circ lIlll stance that the city adop ted an ordinance compelling pco l>l e engaged 
in th is line of business to secure a license and pay a prescribed license fee 
and fixing a penalty for the violation of rt he ordinance. 'Phe * • • com­
municat io n furth e r states that a certa in dealer there in mentioned, having 
it s place of business ou tside o f the sta te, proposes to continue the busi­
ness o f solidtillg the sa le of merchandise to consumer s in the vi llage of 
• • • in violat ion of the terms of the ordinance. The communication 
calls attent ion to the consequent annoyance and di s turbance of the home 
and domestic tranquillity by the opera tions of these solicitors, and in­
cident ly re fers to tlhc c ircumsta nce that the practice complained o f results 
in un fa ir com.petition with the merchant s having an es tabli shed place of 
busine ss in th e vi llage and payin g taxes for th e support of the municipality. 

Th ere are f our clem ents r equired to constitute a peddler : First, that 
he should have 110 fixed place of dealing but should travel around from 
place to place; second, that he should carry with him the wares h e offers 
for sale, no t merely samples the reof; third, that he s hould sell them at the 
time h e offers them, n ot m erely enter into an executory contrac t for fu­
ture sa le; fourth, tha t he should delive r them then and there, not merely 
contract to delive r them in the future. Our court adds the fifth element, 
tha t the sales made by him should be to consumers and not confined exclu­
sively to dealers in the artieles sold. The court adds: 

"One wh'o solicits orders from deale rs for future delive ry, or sells by 
sample, wh e ther in his own behalf or as the agent of a dealer, can be held 
to be a peddle r. There can be no difference in principle between a person 
who sol icits orders fro m dealers and subsequently delivers the goods or­
dered, and a per son who makes the sale and delivery one transac tion. The 
fact tha t the sales a re to dealers a nd not to consumers is the distinguished 
feature." 

Within th e rules approved by the court in thi s decision, it would seem 
to follow that a person who solocits orders for the sale o f merchandise to 
consumers, the transac tion to be consummated by the delivery of th e mar­
chandise a t a subsequent date, is no t a peddl er and is not subjec t to the 
provisions conta ined in th e ordinan ce to which the • • • communica­
tion refe rs. It would follow, also, that he is no t within the definition of a 
peddler as con ta ined in Chapter 12 1, Laws 1911 , defin ing hawkers and ped­
dle rs, and imposing a license fee fo r the conduct of their business. 

July 25, 1916. 

452 

Yours truly, 
J AMES E. MARKHA M, 

Ass is tant Attorney Genera l. 

PHYSICIANS_UChiropractics" not violation of medical law. 

Dr. Th os. McDavitt, Secretary nJinnesota State Board of Medical Ex­
aminers . 
Dear Sir: You inquire whether m embers of the cult known as "Chi ro­

practics" are violatin g the Minnesota Medical Practi ce Act. 
The Attorney Genera l of South Dakota reach ed the conclus ion tha t 

under the South Dakota statute the practicing o f chiropractics was a viola-
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tion of the law of that state. 1 am not at alJ inclined to disagree with the 
conclusions reached by him, but do not think that such practice in this 
state would be a v iola tion of our law. 

The South Dakota law in defining what shaH constitute the practice 
under the medical act, among other things, uses this language : 

"Who shalt recommend, prescribe or direct for the use of any person 
any drug. medicine. apparatus or other agency for the cure. relief or pallia­
tion of any ailment or disease of the mind or body • * *." 

The language used in the statute of Minnesota defining the prac tice of 
medicine is, in part. as fol1ow5 : 

IIFor a fee prescribed. direct or recommend for the use of any person 
any drug or medicine or other agency for the treatment or relief of any 
wound, fracture or bodily injury, infirmity or disease." 

It will be noted that the word "apparatus" is used in the South Dakota 
law and is not found in the Minnesota law, and the Attorney Gen eral of that 
state reached the conclusion that the use of the term "apparatus" clearly 
indicated the legis lative intent that the statute should apply to agencies that 
arc not at all related to drugs and medicines and hence the principle noaci­
tur a sociis did not apply. 

I call your attention to the case of State vs. Gallagher 143 S. W. Rep. 
98-38 L. R. A. N. S. 328. in which th e suprellle cou rt of the state of Arkansas 
construi ng a law in which was contained words the same as in the Minne­
sota statute, "any drug or medicine or otlher agency • • .... and in 
which the supreme court of that state held that the practice of HCh iroprac­
tics" was not a violat ion of the law. 

Also see the case of State vs. Liffring 46 L. R. A. 334 in which the 
supreme court of the state of ·Ohio. construing similar language to that 
found in the Minnesota statute held that th e sys tem of rubbing and knead­
ing the body. commonly known as osteopa thy was not an agency within the 
meaning of the s tatute. 

It seems to me that the reasoning of the decisions of the supremc court 
of the two s tates above named is app licable to the situation in Minnesota. 
1 therefore am of the opinion that your inquiry is to be answered in the 
negative. 

11 is to be understood that this opinion is written upon the assump­
tion that the practice of citiropractics does not include the prescribing or 
use of drugs or medicines or anything of a similar nature or the 
performing of surgical operat ions. You will understand. of course. 
that if a chiropractor does not confine his treatments to means other than 
drugs or medicines or agencies of a similar nature, he would be a violator 
of the medical act. Under such circulllstanccs the quest ion would be one 
of fact to be determined under a ll the cvidcnce in the case. 

December 24. 1915. 

Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

• 
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453 

POOL ROOMS-Public place-What is. 

Dr. A. J. D. Haup t. 

D car Sir: The word "public" as applied to pool o r b ill iard rooms and 
the like means a place where it is no t unlawfu l for persons to go. If a man 
in hi s priva te house has a pool tabl e, no one could for that rcason enter 
that priva te house, but pool a nd billiard rooms arc not kept fo r the purpose 
of th e exclusio n of people bu t fo r th e purpose o f furnishing them amuse­
m ent for a cons ide ra tio n. No s uch place has any m ethod of making money 
except by in vitin g the public to it. O ne defini tio n of "publi c place" in con­
nec tion w ith ga min g is thi s : 

OIA n y house to wh ich a ll wh o wish ca ll go, night o r day, and indul ge in 
gamin g." 

Ano the r court says: 

"The te rm 'public place' in the sta tute prohibi tin g gaming at a publi c 
place, is no t to be cons t rued as meaning a place whi ch is a lways p ubl ic, as 
a place may be public at some times and p ri va te at o thers, and a private 
place becomes public by being put to public usc." 

There are a multitude of definit ions of "public" but the meaning of the 
word wi ll be p la in to yOll when you consider w ha t the difference is be­
tween a place where the public may go without doing anyth ing un lawful 
and the place wh ere the public may not en ter without trespassing. There 
have bee n many cases involv ing the question of whethe r or 110t club rooms 
w e re public or private. I think I m ay safely say that the courts of this 
sta te are inclin ed towards con sidering the o rd inary club a public place. 
See State vs . Minneso ta Club, 106 Minn. SIS, 520. Th e ques tion of whether 
o r not a pool o r billia rd room is a public place is large ly a question of 
fac t. 

September 25, 1916. 

454 
POOL ROOMS-License. 

Ray B. Osborn, Esq. 

Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

D ea r Si r : I t appea rs that an owne r and an ope ra tor of a pool table 
in yom village is required to pay a license fcc of thirty dollars; that he is 
opera ting a pool tab le and that the vi llage of Gly ndon is indebted to him 
in a s um in excess of thirty dollars. You inquire whe ther the vi llage C011 n­
c il is not obli ged to issue h im the license in ques tion and accept in pay­
men t the refo r his claims again s~ the vi ll age. 

In m y opin ion, your inquiry is to be a nswe red in the nega tive. Such 
person as a creditor of the v ill age, C;lnnot be shown preference over other 
credito rs by hav ing hi s claim s paid in the manner sta ted, whi le other cred-

• 
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itors, not in th e same posit io n, m ay have to wa it fo r the ir money. T he 
village has no right to iss ll e licenses unless the re is paid into its treasury 
in ca sh the required fcc. 

J a nuary 13, 1915. 

455 

Yours tru ly, 
CLIFFORD L. HILTON, 

Ass istan t A ttorney Gen eral. 

POOL ROOMS-Open on Sunday. 

Clayton C Cooper, Coun ty Attorney. 
Dcar S ir: YOII in(IUire whethe r the k eeping open of a pool h all a nd 

and play ing of pool o n Su nday wou ld com e within the prlwisiol1s o f Sec­
tions 8752 an d 8753, Ge neral Sta tu tes 1913, and cons titu te Sabbath breaking. 
Assuming tha t there is no disturbance or noise connected w ith the same 
which would affect the peace and quie t of th e day, your inqqui ry is a n­
swe red in the nega ti ve . 

You furth e r inquire whe the r under Section 1269, Gene ra l Statutes 1913, 
it wou ld be competent for a vi llage cOllnc il to pass an o rd inance prohibit­
in g \h e open ing and o per ati ng of a poo l rOO m a ll Su nday, wh e the r th e 
playing of pool was perm itted or not, as we ll as prohibit ing th e playing 
of pool on said day. 

In my opini on, this inqui ry is to be an swe red in the a ffi rmative. 

Ju ly 21, 1916. 

456 

Yours trul y, 
CLIFFORD L. HILT ON, 

Ass istant A ttorney Gene ra1. 

P OSSE COMITATUS- County not liable for injuries sustained by private 
individual. 

VI[. F. Odell, County Attorney. 

D ear Sir: You sta te that a warrant was issued for the apprehension 
of an a lleged insan c person; th a t in e ndeavorin g to app r eh end the person 
Ilam ed ill th e warrant, the sherin: ca ll ed to hi s assistance a ci ti zen of your 
cou nty and th at such citizen was injured by th e insane person, blood 
poison se t in and th e JOe-rvices of a physicia n were necessary. You inqui re 
whethe r the person so injured is e ntitl ed to reimburse m ent from the count y 
for the amou nt he paid th e physic ian for trea tin g th c wound. ' 

In Ill y o pinion your inquiry is to be an swered in the negat ive, the claim 
11 0t be in g a prope r cO llnty chargc. You ca ll attentio n to Secti on 758, GCh­

cra l S ta tutes 19 13"W}lich reads as follows: . 
" \ ,Vhe nc\"c r any sher iff, deputy sheriff, constable or other peace officer 

o f thi s slate sha ll he rea ft er rece ive ph ys ical injury whi le in the discharge 
of hi s offic ia l cltlty as stIch peace office r, th e coun ty board, wherein such 
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office r resides , m ay audi t and allow bill s for phys icians' services, nurse and 
hospital expen ses r endered necessary because of such injury. and may 
a ppropri Cl tc money out of the revenue fund of the county for the paym ent 
thereof." 

I ag ree wi th yO Il tha t th is sectio n is not au tho rity for the county pay­
ing th e cla im refe rred to. Th e person assisting the she riff docs no t thereby 
becom e a "sher iff, depu ty s her iff, constable o r o th er peace offi ce r," within 
the m eaning o f th is statu te. 

YOt1fS tru ly , 

J un e I, 1916. 

457 

CLI F FORD L. HILTON, 
Ass istant Attorney General. 

PROBATE COURT-Descent and distribution-Illegitimate-Who heir 
of. 

W. H . Goetz in ger, Jud ge of P m batc. 
D ear S ir: T he com mon law rule is tha t a n illegitimate is not the h eir 

of any p erson a nd does no t even inher it f rom its m o ther. This ru le is 
cha nged by s ta tute in many states. ]n Minnesota, Sect io n 7240 m akes such 
child the heir o f its mothe r, bll t in m y opin ion, that sec t ion docs not m ean 
to gran t such child any fu r th er right s o f descent. ]t mcans tha t th e chi ld 
inherit s fro m it s mother an d only from it s mo th er. T he fact tha t it i ~ the 
heir of it s mothe r would not resu lt in it be ing the he ir of it s half-b roth er 
in the case proposed by you. 

W hile th e qu('s tion is no t e nti rely free fr om doubt, I an swe r yO l:r 
inquir y in the negat ive. 

F ebrua ry 2, 1916. 

458 

You rs t ruly, 
W ILLI AM J. STEVENSON, 

Ass is tant Attorney General. 

PROBATE COURT-Detention o f insane persons-Board of examiners­
H ow constitued. 

O lof P. Vic to ri en, Judge of P roba te. 
Dear Si r : In m y opinion a ll pe rsons found to be in sane, except those 

crimi nally insane, arc to be committed to th e detentio n h osp ita l in stead 
1')£ to th e hospi ta ls for th e insane. (Sec t ion 1 o f Cha pte r 224, L aws 1909.) 

F ur ther; Chapter 224, Laws 1909, docs no t cover the ent ire fi eld which 
is the subj ec t of the legis la t ion fo und in Sections 3852 to 3860, R evised 
Laws 1905, nor is it so inconsis tent therewith as to con s t itu te a repea l 
the reof, except as to the p rovisions o f Section 3860, so fa r as the la tte r 
provides fo r th e comm it ment of a pe rson fo und to be in sane to the h ospital 
in stead o f to th e de tentio n hospita l fo r th e insane. 

It is to be no tcd that Section 3852 p rovides tha t: 
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" Upon filin g in the proba te court a ve rifi ed pe titio n se ttin g for th that 
a pe rson in the county is insa ne and in need o f ca re and treatment, or 
tha t it is dan ge rous for him to rema in a t large, and a lso sta ting the rein 
the pe tit ioner's relationship, if any, to such a lleged in sane pe r so n" th e court 
s ha ll proceed as pro vided i ll the subseq llen t sect ions. 

vVhen proceedin g upon an in forma t ion fded unde r th is sec tion, the court 
is authori zed to iss ll e a warra nt for the brin g in g of the a lleged insa ne pe r­
son befo re him, a nd the boa rd of exa miners appointed by th e court ;nus t 
con sis t of two reputab le persons, a t leas t one o f w ho lll sha ll b e a dul y 
qua lifl!.!d physician, and sHch persons w ith th e jud ge o f p robate, s h;\11 con ­
s titute th e board of examiner s. 

U nder the pro,·is ions of Sect ion 4 o f Chapte r 224, ce r tain s pec ified 
rela tiv('s "may app ly to th e judge of proba te of th e county in w hi ch such 
pro posed pa ti ent is a res ide nt, fo r the appoin tment of a boa rd o f three 
phys ic ians to de termin e w het he r the I?roposed pa tient is menta lly d ist urbed 
and in need of {r('at ment a t t he detent ion hospi ta l." 

Sec t ion 5 provides: 
"\·VhCll in iorma tio n is fil ed wi th a ll y j udge o f p roba te th at a resident 

of hi s coun ty is in need of tre;l tmcn t a t such dcte ntio n hospital, h e sha ll 
make proper invest iga t ion and if th e invest igat io n so made s ha ll subs tanti ­
a te th l:! info rmation fi led, he shall at o nce appoin t a board as prov ided in 
section 4' hereof." 

If I am correc t in Ill y opinioli t hat it was not th e legis la t ive in ten t 
that Chapte r 224, L aws 1909. sholiid supersede th e proyisions of th e rev ised 
laws above re ferred to, in all cascs, thcn it fo llows tha t the b oa rd o f exam­
ine rs is to cons is t of two reputab le persons, one of whom l11\1 st b e a phys i­
cian, and the ju dge of p robatc, w hen an informa tion is fi led a lleging a 
person to be insane. vV hen an informa ti on is fil ed "that a resident o f his 
county is in need of treatment at the detention hospital ," th e judge of pro­
bate is to inves ti gat e th e a llega tions of th e info rmation a nd if the inves ti­
ga tion so made substant iates the a ll ega tion s o f th e info rmatio n he is to 
appoint a boa rd of examin ers cons ist ing of three physicians, one of w hom 
shall be the family physician, "i f the re be such ." 

Yours truly, 
C. L OUIS WEEKS, 

Ass istant A tto r ney General. 
Maceh 3, 191 5. 

459 
PROBATE COURT-Duty of judge to serve in neighboring county under 

facts stated. 

s. "V. Gilpin, Judge of Probate. 

D ear Si r: I s tate tha t A ttorney General Young, in 1905, held th at 
judges of proba te we re no t ent itl ed to ;lny compensa tion for th eir se rv­
ices whil e ac tin g for a judge of an adjoi nin g county. The statute does not 
seem to have bee n chang ed since tha t ru lin g and I do 110t fi nd th at any 
subsequent opinion of thi s o mce has reve rsed o r modifi ed Gene ra l Youn g' s 
holding. 
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The th eo ry of the statu te seems to be that w hen a judge is requested 
by th e judge of an adjoining county. and unless th e duties of hi s OW II 

office preclud e his compl yin g, th at he is in dut y bound to serve in the 
reques ted county. Th is is because judges of probate arc state officia ls 
and it is th eir dllty 10 se rve the stOl le not o nl y in th ei r own cOllnty but in 
adjoinin g coulIties. I think a judg e so requested to serve could be com · 
pc ll cd to cOlllply with the request of his neig hborin g jud ge. 

November IS, 191 5. 

460 

):·ours truly, 
W I LLIAM J. STEVENSON, 

Assistant A Horney General. 

PROBATE COURT-Judge of- Right to practice law of probate courts of 
other counties. 

'Mr. Wilhelm 1'1'lichclct. Judge o f Probate. 
D cn r Sir: 1 a m of th e opinio n that a judge of probate o f one county 

C'lIl practice in the proba te court s of oth el' counti es . I have been t ry­
ing for some t ime to ge t an authority o n the s ubj ec t but have not yet 
found one. 

Th e obj ec tion that would be made, if any obj ec tion were rai sed , would 
be that th e proba te cour ts h:we concurrc nt jurisdic t ion a nd that the judge 
of on e can be ca lle d by the judge of anoth er to pres ide ove r hi s cour t 
in ce rt ain cases. 1 hard ly thin k that th is creat es such 0111 ob li gatio n on 
th e part of any judge of probate that he 11lus t sa crifi ce proba te prac tice 
in ot he r cOllnties because of th e bare poss ibility that sOl1le judge mi ght ask 
him to sit in hi s place. This requirem ent docs not make o ne judge, 
s t r ict ly ~p cakin g. th e judge of anot he r court. Of CO llrse you canno t be 
asked to sit in any probate- matters in which you are interested and this 
is a limitatiol1 upon powe r a nd oppo rtuuit y of th e oth er judge. but th e 
other judge has seve ra l countics to ca ll a judge fro m a nd rarely, if eve r, 
would find a ll of the judges disqua lified or oth erwise no t avai lab le, 

Yours truly, 
LYNDON A. S M ITH. 

Attorney General. 
1\<lay 13, 1915. 

461 
PROBATE COURT-Jurisdiction to make supplemental decre~. 

' >\!. E, Ken yo n, Judge of Proba te. 
D ear Si r: J state that it has a lways been m y opinion that the probate 

court st ill h:ts the j1l ri sdi c tion a nd th e authorit y to co rrect its fina l decree 
or m ake a s tlil ple111 enlary Ol1e whe re prope rt y that re~d l y was within the 
jurisdi c tion of th e cou rt- has bee n inad ver tently om itted. 

September I, 19 15. 

Yours trll ly , 
WILLIAM J. STEVENSON, 

Ass is tant Attorney Gen eral. 
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462 

PROBATE COURT-Sale of homestead of decedent. 

M a rt in M. S h ie lds, Jud ge of Probate Cou r t. 

D ear S ir: 1 state that il is my opinion th at the ho mestead of a 
decedent is not subject to sale by the probate court if it s cha rac te r as a 
homestead continues. I presumc that in a partition procceding in you r 
cour t th e hOllH'stcad mig ht be so ld th e sam e as any other propert y is sold, 
but unde r no circu m s tances cou ld the proceeds of th e homestead be used 
for th e paymen t o f debts of decedent. 

Yours tr ul y, 

W ILLIAM J . STEVENSON. 
Assistant A ttorney Genera l. 

December 13, 19 15. 

463 

PUBLIC OFFICERS-Accepting employment with conflicting interest. 

S. C. Murphy, County A ttorney. 

D ea r S ir: YOli stale: 

" Th e regis te r of deeds of t h is coun ty contemplates orga nizing a land 
a nd abstract company. The pril,lcipal busin ess of thi s company, if o r~ 
ganized, wi ll he \h e making of abstracts ill thi s cou nt y." 

You the n ask: 

" Is it perm issib le under the law fo r a pe rSOIl holdin g the office of 
register o f deeds to a ct as officer of s uch abstract C01l'lP;lIly an d as suc h 
company officer to cer t ify to abstracts made by it?" 

After co nsideration of t h is in quiry, we have concluded that it lUust be 
a nswered in th e negative. l f a register of deeds is permitted to par ti cipate 
in the wo rk of a corporation that is making abstracts, and the prac t ice 
in th e county is th a t a ll fees fo r abst rac ts made by the registe r of deeds 
should be p laced in the coun ty !rCaS tlr)" you ca n rea di ly see that th e reg­
is ter of deeds would be working agi\inst the interes ts of th e coun ty. w hil e 
;'It t he sallle time he is an officer of th e county. No ru le ca ll be m ade 
th at would apply to a case where th e regis ter of deeds receives th e fees 
and anothe r ru le where the county rece ives th e fees for making abstracts. 
It is against Pllblic policy for an official, whi le ho lding a public office, to 
engage in any bl1sine ~s conflicti ng w ith th e interes ts o f th e co unty in 
w hi ch he is ho ld ing office , and upon thi s pr in ciple is res ted th e con­
clus io n th a t YOll r inquiry must be answered in the nega t ive . 

August 16, 1915. 

Yours truly, 

JOHN C. NETHAWAY, 
Assistant Attorney General. 
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464 
PUBLIC OFFICERS-Bonos-Liability of surety on bonds of state offi­

cers. 

A. H . Turrittin, Supe rintende nt of Ba nks. 
Dcar Si r : YO li s ta te tha t the officers 3. Tld employes of your depart­

m ent arc bonded in di ffe rent sure ty companies, the s ta te pay in g th e prem­
iums. You inquire whethe r upon the resignation o f suc h office rs or em­
ployes, w hen ask in g for a refund o n th e premiul1l s yo u can s tate to th e 
insurance compa ny that it is released fro lll li abi lity fr0 111 th e date of tit ..:: 
res ig nat ion. You .l1 so inquire whe th er the re is a ny objectio n to making 
snch a statement when a n officer or employe o f you r departme nt changes 
his position in th e depar tmen t, a nd a new sure ty bo nd is issued there for. 

Th e li abi li ty of a s Ufety CO IllIKLIlY lIpon the bo nds o f such officers 
and employes docs no t termin a tc with th cir resigna tions. It continucs for a ll 
ac ts done before th e resignation is accep ted until te rminated by the s tat .. 
ntes of limitations. ] a m of the opin ion , the refo re. that both of yo ur 
inquiries shou ld be answered in th e negative. 

May 15, 19 16. 

465 

Yo urs truly. 
H EN RY C. FLANNE RY, 

Ass is tant Atto rn ey Gene ra l. 

PUBLIC OFFICERS-Ceasing to be resident. vacates office. 

Ray Brown, T own le rk. 
Dear Sir: Ordina ry a bsence from the meeting o f the board of s uper­

vi sors is not suffi cie llt to jus ti fy th e r emova l of such m e m bcr fro m his 
o ffice. T'he removal of a r es idencc o f s ll ch a ma ll fr om t he town in which 
he is e lccted is suA-i c ic nt to vacatc hi s office. 

A pril 6. 1916. 

466 

Yours t rul y, 
LYNDON A. SMITH, 

Atto rn ey Gencra l. 

PUBLIC O FFICERS-Coroner- Contracts with county. 

George T. O lsen, County Attorn cy. 
Dear Sir: It is the opinion of th is office that the coroner, be ing a 

co unty offic ial, ca nn ot be a party to a contra ct with the cOllnty a nd tha t 
he cannot ca re fo r the paupc r s ick a nd ob tain compensat io n from th c 
cOllnoty. 

Febr ua ry I, 1916. 

Y ou rs t ru ly. 
W ILLIAM J. TEVENSON, 

Assis tan t Attorn cy Gene ral. 
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467 
PUBLIC OFFICERS-Drawing more than one salary from state. 

Vvilliam F . H ouk, Labor Commi ss ioner. 
D ear Sir : You call a tt ent ion to Chapte r 238, General Laws 1913, which 

provide s that th e co mmiss io ner of labor s'll all appoin t a competent man 
to take charge of the di visio n for the dea f who shalt devote hi s time ~o 
the spec ia l work of labor fo r the dea f. That the legislature o nly appro­
priated $1,000 fo r th e maintenan ce of that di \·isioll a lld that you arc having 
diffi cult y in findin g a man willi ng to giv e his c llrt ire time to the duties 
o f that o ffi ce fo r the com pensa tio n fi xed. You des ire to know whe ther 
Section 2 of th a t act requires the superintendent of the di vision for the 
deaf to devo te his entire ,time to th e wo rk, o r can he carryon the work 
in co nnect ion with o ther dut ies outs ide of hi s depa rtmen t and you would 
like to have th e opinio ll o f thi s depa rtment as to whe ther a person can 
draw more Ihan on e sala ry from the slalte, provided said per so n 'holds 
two posi tions and devotes part of hi s t illl e to each pos it ion. 

It seems to us tha t by the ado ption o f Chapter 293 it was intended by 
the legislature tha t t he pe rSOIl appoin ted to that pos itio ll should be so 
situat ed a s to g ive hi s ent ire t ime to t he duties of the o ffic e and it is 
rather doubful w heth er a person holding o ne oA~lcial pos it ion can be ap­
pointed to ano tlhcr that mig ht be created by the leg islat ure and draw the 
two sala ri es. 1t must be taken as the int ention o f the legisla ture that 
(or the $1,000, the w hole tilll e and a tt ention o f th e supe rintendent was 
to be devo ted to the work, and whi le the co mpe nsati on may be ins ufficient, 
it is 11 0 fault o f your department, but the remedy re sts with the legis­
lature . 

J un e 7, 1915. 

Yours truly, 
JOH N C. NETHAWAY, 

Assis tant Attorney General. 

Note: See Chapt er 467 Session Laws 1917. 

468 
PUBLIC OFFICERS-Elective state officers-Removal of for malfeas­

ance. 

Hon. J. A. A. BurnQuist , Governor. 
D ear Sir : Y o u ask whet her (fhe Governor of Minnesota has authority 

to rem ove or sll spend an elected s ta te official for non feasance or mal­
fea san ce in o fli cc. r assume tha t you have reference to the elect ive state 
office rs provided for in th e cons titut ion of the sta te of Minnesota and have 
to adv ise y Oll that your inquiry is to be answered in th e negative, except 
as to clerk of supreme court. 

I call your a tt en tion to Section 5724, General S ta tutes 1913, in which 
the legislature enumera ted ce r tain offi cers tha t may be removed by the 
Gove rn or. Sec a lso Sect ion s I, 2, . 3, 4 and 5 of Article 13 and S ection 14 
o f Articl e 4, s tat e constitution. 

Sep tember 22, 1916. 

Y ours tru ly, 
CLIFFORD L. HILTON, 

Ass istant A ttor ney Genera l. 
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PUBLIC OFFICERS-Fees-Commissioners of deeds. 

H on. "'trV. S. Hamm ond, Governor. 
Dear S ir: I have to say that in my o pinio n it would be improper to 

make a charge in con nectio n with the appoin tm ent of commi ss ioners o f 
deeds for Minnesota, in the absence of any sta tute authorizing the 'taking 
of stich a fcc. I base th is large ly upon the doct rine stated in S tate vs. 
Smith, 84 Minn. 295, page 297, as follows: 

''It is se ttl ed law thalt public office r s entitled to fees or sa laries tak"C 
the ir offices cum o ne re, and arc not en title d to compensat ion for se r­
vices performed unle ss the law express ly so p rovides." 

A spec ifi c case very much in point is that of 1n rc Rendo n which came 
up in Illinois a few yea rs ago a nd is reported in the Northeaste rn Re­
porter, Volu me 89, page 169. 

Nove mber 24, 1915. 

470 

Yours t rul y, 
LY NDON A. SMITH, 

A,ttorney General. 

PUBLIC OFFICERS-May not charge for use of automobile. 

C. G. Dosla nd , County Attorney. 
D ear S ir : As yo u r eques t cd, ] took l1p wit~l the Attorney General 

the m atter of th e legal ity of superintendent o f schools char g ing for usc 
of his automobile whcn visiting school s. 

\ ·Vh il e the A Horney Genera l appreciates fully the saving that will be 
rea lized by s l1 ch a ll arrangement, st ill in v iew o f the stat utes of this 
s tate, sec tion 1039, he direc ts m c ·to say that he docs not think that s uch 
an arrange me nt w ould bc legal, and that the super intendent could not 
cha rge fo r the use of h is automobi le. 

December 22, 1915. 
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Yours tru ly. 
J OHN C. NETH AWA Y, 

Assistant Atto rn ey Ge neral. 

PUBLIC O FFICERS-Must be citizens. 

C. K. Scmling, Clerk o f the D is tri ct Court . 
Dear Sir: A deputy cle rk of court Illus t be a citizen of the s tate of 

Minnesot a. S uch de putics a re public office rs an d m us t havc the qualifi­
ca ti ons of a voter except that th e s tatc a llows women to be deputies in 
ce rtain cases. ] f a woman is a deputy, she mus t be a c iti zen even though 
she is a vole r in o nl y a li m ited se nse. 

Janut\ ry 4, 1916. 

Yours truly, 
WILLIAM J. STEVENSON, 

Ass is ta nt A1ttorncy Gcnera l. 



ATTORNEY GENE RAL 

472 
PUBLIC OFFICERS-Payment of fees for bonding employes. 

J . A. O. P reus, State Audito r. 

281 

Dear S ir: Relative to th e adoptio n of a genera l rule as to the bonding 
of a n employe. I have to say that I am of the opinion that w hen an office r 
of thi s state deems it necessa ry that a ny per sOIl employed by him shall 
be bonded , s ll ch employe may be bonded at the expense of the state and 
the premium th erefo r paid by tllle perso n requiring such em ploye to be 
bonded. 

N o person ca n pay such a charge unless he has a contingent fund 
at hi s di sposa l, o r a direct a nd specific appro pria tio n for that purpose. 

J an uary 25, 19 15. 
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Yours t rul y, 
LYN D ON A. SM ITH, 

AUorney Genera l. 

PUBLIC OFFICERS-Quo warranto-Procedure outlined. 

C ha rl es E. H a llston, County Atto rney. 
D ear Si r: I have to say that I think that the rela tor should, in qllo­

war ranto proceedings to test Ithe right to an o ffi ce in which Ole wi shes th e 
aid of t he A tto rn ey Genera l, have the pet itio n o r information prepared 
and subm itted to the Atto rney General with the reques t .to him to consent 
to the use o f h is nam e in co nll ec t ion with the prepa ring a nd filin g of the 
informa tion. 

The case of Sta te vs. Ke nt , 96 ~ l inll . 255. goes over all the learning that 
the re is on the subject o f procedure in th e filin g of in formatio n in the 
nature of quo wa rranto, and a ll page 27 1 s tllns up it s conclusion as follows: 

"T he granti ng o r wit h ho lding of leave to fi le an in fo rma tion at the 
ins tan ce of a privato r relator, or o f a privat e relat or with the consent of 
the A tto r ney Genera l, to tes t the ri g ht to a n office o r fran chi se, re s ts in 
the sou nd discretio n of the court to which applica tio n is made." 

September 16, 19 16. 
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Yours truly, 
LYNDON A. SM IT H, 

Attorney Gen eral. 

PUBLIC OFFICERS-Removal of officers-Commissioner to take testi . 
many-Compensation. 

I fono rable J . A. A. Burnq l1 qi s t. 
Dear S ir: You inquire if th e payme llt o f a large r sum than $5.00 a 

day t o a com miss ioner to take tes timony in a removal case, ou t of t he 
Govern or' s cont inge nt fund , is autho rized. I have to say t1hat in m y 
opin ion it is. 

Se pt em her 18. 1916. 

Yours truly, 
LYNDON A. SMITH, 

At torney Gene ral. 
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PUBLI C O FFICERS- Right to charge fees to county. 

Andrew E. Fr·itz, Public Examiner. 
Dcar Sir: You arc advised that in my opi ni o n Sectio n 5766, G. S. 

1913, which provid es t hat " 110 po li ce oOlcer of any city shall rece ive any 
fec in a su it or prosecution brought in the l1allle of the state, but any 
county may reimburse him for expen se s ao.tua ll y inclirred therein" has 
the effect of pro hibiting the city marshal o r ot he r poli ce office r of Lake 
City from charging fees to the coullty in criminal ac tions broug ht ill the 
name of Ihe sta te, such as th (' fees in dicat ed in yOliT lett er. 

March 1, 191 6. 
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Yours trul y, 

W ILLIAM J. STEVENSON, 
Assistant A tt o rney General. 

PUBL IC O FFICERS-Vacancy in- I nfamous crime. 

C. R oscnmicr, County Attorney. 

D ear Sir: Y O li ca ll our attenti on to the lang uage of subdi vision 5 of 
Sect ion 5723, statutes 1913, which prov ides that an office shall become vac­
ant when th e holder th ereof is convicted of an " infamolls" c rime. 

You state t11at a member o f a vill;tge cOllncil was convicted in a U nited 
State court of th e crim e of selling liql10r to an Indian while s uch Indian 
was a ward o f !t he governl11ent , contrary to th e U. S. s tatute in s uch case 
made and provided. For such offense he was sentenced to imprisonm ent 
in the county jail for 4 months. J find Ihat unde r the fed era l law he 
might have been imprison ed in a fede ral peni teniary for more than a 
year. The quest ion is w'he lh er q1e is to be deemed to have been convicted 
of an " infamous crime" within the meaning of those words as found in 
Scot io n 5723 above refe rred to. 

I am of the opinio n the questi on is to be answered in the negat ive. 
Subd. 3 o f Section 9412, S tatutes 1913, provides that the "pharse 111-

famou s crim e' shall include every offense punishable with death o r im­
prisollm cnt in the s tate prison." The cri me of which the coun cil Illall was 
convicted was 110t "infam olls" at comm on law, and is to be r ega rded 
as "mall1l11 pro·hibitUlll." 

"The authorities genera lly, though 11 0 t with entire uniformity, hold that 
the infamous nature of a cri me wa s dc termin ed at common law by the 
character of the act it se lf and not by Ilhe penalty infli cted for it s com­
I11 ISS10 11. The crimes which l'he common law rega rded as infamous be­
cause of their mora l turpitude were treaso n, felony. perjury. forge ry, and 
those other offenses. class ified gene rally as crimen fa lsi, which impressed 
upon their pe rpetrator such a moral taint that to permit him to tes tify 
in legal proceedings would injuri ously a liect the publi c administrat ion o f 
justice" : 
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Cit. Gari tcc \'s. Bond Il l , Amer, State Rep. 388, Nei ther is the act 
wh ich is declared Ito be a crime by the fede ra l statute o ne w hi clh is punish­
ab le by o ur stale statut e by impri so llment in the penitcntiary. 

Sect ion 3148, S ta tut cs 1913, makes it a gross misdcmeanor to sell in­
tox icat ing liquor to a n lndian, but a g r oss misdemeanor is not puni shable 
by imprisonment in the s late priso n, bu t only by imprisonment in a 
coun ty ja il. (Statutcs 1913, Section 8483). Jt fo llows that the act con­
st ituting th e oITencc is not an ;;infamous crime" within the meaning of 
those wo rds as k nown to the comm on law, nor is such act, so far as our 
s ta tute is conce rn ed. o ne that is to be deemed an "i nfamous cr ime." When 
the legisla ture provided that an oHicc should be deemed vacant o n the 
conviction of th e in cumbent of a n " infam ous crim e" it must be held ,to havc 
meant the convict io n o f the office r o f a c rim e infam olls at common law 
or which is to be "incl uded" wit h th e common law crimes cons idered in­
famoll s ullder the provisio ns of s ubd ivision 3 of Sec tio n 941 2, by r eason 
of the fact that the puni sh ment p rcsc ri beu by the stat ute o f this sta te for 
the act const itutin g the crime is im priso lllllent in the state pr ison. In 
o t her word s the fact that somc o ther jur isdiction prescribes a punishment, 
which, were the puni shm cllt prescr ibed by o ur sta tute, would include the 
cr ime with in t'he class know n as " infamous" doc s 11 0 t make is so for the 
purposes of our sta tut es. 

Ga rite e vs. Bond, 102 Md. 379, 62 At l. 631, III Am. S t. R. 385. 

August 10, 1916. 
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Yours tr uly, 
C. LOUIS WEEKS, 

Assista nt Attorney Genera l. 

PUBLIC OFFICERS-Vacating office by removal-When village separ­
ates from town resident of village ceases to be resident of town. 

fam es O 'Donn ell, Tawil Clerk. 
Dea r Si r : 1t ,appCil rs fro m your state mcnt that at the a nnual town 

meeti ng held in the tow n of Clont arf, March 14, 1916, th e question of 
se para ting t-he village of Clontarf frOIll the town of Clon tarf was duly 
,"oted upon and upon th e proposition for such sepa rat ion th e re were cast 
71 votes of w hich 45 were for sepa rat io n and 2S agai nst it. Yo u s tate 
that a ll t'he legal prere<lui sites we r e r:omplied with . 

It appears that one of the tpwllship supervi sor s who had one yea r 
mo re to serve is a res ident of th e village of Clon'ta d and yO ll inquire 
whc ther the oOlce he ld by :1 1111 has now become vaca nt. In Illy opmlOn 
you r inquiry is to be answcred in the affirma tive. Sect ion 5723, C. S. 1913, 
among other thi ngs pr'0\'idcs as fo llows: 

"Every onice :O!lall beco me vacant upo n the happening of eithe r of 
the fo llo wing e \" nl s before the expirat io n o f Ilhc term of s uch o ffi ce : 
• • • 

4. CeO).:,es to be an inhabitant o f t he state, or if the office is local, 
of th e Jis'trict, county, city or village for which 'he was elected or a p­
poi:lted, or within w hi ch Ithe dut ies of his ofti ce are r equired to be dis­
("~a rgcd." 
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By the se paration of the vi llage from the town ship th e pe rson in 
'l.uest ion has ceased to be a n inhabit an t of the tow ll s h ip. 

A pri l 17, 1916. 
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Yours t ruly, 
CLIFFORD L. HILTON, 

Assista nt Arttor ll cy Genera l. 

RAILROADS-Depots-Selling papers at. 

E. F. Purtze r. 
D ca r S ir : Regard ing the a uthor ity of s tati o n agents to preve nt 

news boys from pedd ling papers, I have to say that thi s depends UpOIl 
t he a u th ority g ive n to the s tation agcnt by hi s employer, but ordi na r ily 
th ey cannol' prcvent a ncws boy from ca ll ing 'h is papers and se ll ing the 
same at 'the depot. 

"Howeve r, it is se ttled in this s tat e that a ra ilroad company may 
g rant the exclusive privi lege o f se ll ing books, refreshmcnts, etc., 011 its 
t rain s. grounds and dcpot s." 

Godbou t vs. Sa int Pau l Union D epot Co. 79 Minn . 188, 198. 
Yo urs tl ruly, 

LY N DO N A. ·S MITH, 
A tt o rney Genera l. 

A ug tl s t 10, 1016. 
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RAILROADS-Mileage books-Power of commission to order issuance 
of. 

Rai lroad and \ ,yarcho ll se Commiss io n. 
Ge nt lemen: You as k for the opinion of thi s office on t he fo ll owinp: 

questions: 
1. ·'Has lhe commissio n powe r to o rder a rai lroad com pany to issue 

mi leage books cover ing possc nger trave l over it s ow n li ne good in Minne ­
sota o nly?" 

2. "Has th e commiss io n th e power to orde r rai lroad companies to 
issue interchangeable mileage with ot her rai lroads cover ing passenger 
travel oYer the ir joi nt lines good in Minneso ta o nl y?" 

If the comm iss ion has been vested wit h the power to make such orders, 
it must be contained in Section 4178, G. S. 19 13, the pe rtine nt provis ions 
o f whic h are as fo llows: 

"\¥hellever, in the judgment o f the commi ss ion * • * any c ha nge 
in the mode of ope ra ting it s road o r conduc tin g its business, w ilt p ro ­
mote * * * convenie nce of th e pUblic. t he cOlllmission, by a w rit t en 
order * * * sha ll requi re compliance with such change." 

Such a n order would the refo r e of necess ily have to be based upo n 
a findin g ttha t the conve nie nce of th e public would ' be promoted by s ll ch 
cha nge. 
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) n the case o f La ke Shorc, etc. Ry. Co. , vs. Smith , 173 U. S. 684, the 
supre me co urt o f th e Uni ted States passed upon the constitu tio nal ity o f 
a la w o f the state of Michigan, un de r the provisions of which ra ilroad 
com pa nies werc co mpclled to issue mi leage t ickets, and 0 11 page 679 of 
il s opinio n said : 

" But in thi s case it is II Ot a Quest ion of conven ience at a ll w ithin Ihe 
prope r meaning o f t hat te rm. Aside fro m the r ate a t which the t icke t 
may be purchased, t he conve nience o f purchasing t his kind of a ti cke t is 
so small that th e r ig ht ItO e nact the law ca nnot be fou nded upon it. " 

1 a m therefore of t)hc o pin ion t hat bot h of the above questions should 
be a nswered in I he negative. 

May 18, 1916. 
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Yours Itru ly, 

H EN RY C. FLANNER Y, 
Ass is ta nt A,ttorney Ge nera l. 

RAILROADS-Reci proca l demurrage law of this state void. 

T . A. McG rath, E sq. 

Dea r Si r : You inq uire as to t he s ta tus of the recip rocal de mur rage 
law of 1907, w hich was he ld u ll constit u tiona l by the supre me cour t of t he 
United S tales (226 U. S. 426). 

T o me there is not the slig htest hope that the re is a nythi ng wha t· 
ever lef t of Llhis law. T he supre mc cour t of this s la te spec ifica lly held tha t 
;'by its Le rms it ap plies to bot h intrastate and in ters tate commerce." (l I D 
Min n. 53). T he supreme courl of o ur state a lso s tated t hat it was " in 
a id o f com merce of bo th kinds. " T he supre me court ha s es tabli s hed be· 
yond ques tion the. doct rine th at w hc lI a s late stat ute is genera l in its 
cha rac ter a nd rela tes to commerce, it relates to bo th inter s tate com me rce 
a nd in trastate CO lll lllercc. In th e case of S tale \'s. Chicago Great \Vester n 
R. R. Co., 125 Minn 332, the cour t held that a st a tut e genera l in its term s 
applies tto bot h int ras tate a nd interstate comme rce. 111 d iscuss ing a s ta te 
law of th is dlamcter the Co.urt sa id: 

"11 is 11 01 lim ited to s hi pmen ts originating and terminati ng wit h in the 
s late, 'b ut to any shipment. wherever it may have origi nated, which ex­
tend s into o r th rough the slate for the prohibited d istance. Tt thus pro hi b its 
a shipme nt o f c rea m o rig inating in an adjoin in g s la'lc wh ich exte nd s t'h e 
prohi bited distance in thi s s ta le. It a lso ap pl ies to a ll shipme nt s or igi na t­
in g in thi s s tate to points in o the r states where the d istance of tran spor ta· 
ti o n in th is state exceeds 65 mil es . It furth e r appl ies to a ll ra il roads hav­
ing lin es lead ing from poin ts in this state to Du luth, w hich ex tend in to 
a nd pass th rough the adjoin ing state of \,Visco l1 si n, th us pre"ent in g the 
shipment of c ream to Du luth. if th e point of shipment origin ated 65 mi les 
fro m the s ta te bounda ry. The s ta tu te w ill bea r no o the r cons t ruc tion and 
as so const rued is a n in ter fere nce w ith inte rs ta te commerce. It cann ot 
w ithout v io lence to it s lan g\lage be cons t rucd as applicable on ly to ship­
ments o rig in a tin g a nd termina tin g with in thi s s tate." 
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"\V1hcre a s tatute appears a ll its face to apply to all commerce, and is 
sing le a nd in divisible, it is inva lid as to all commerce if it is inva lid as 
to in ters tate com111e rce." 

I lli no is Centra l R. Co. vs. McK endree, 203 U. S. 514. 
Poi ndexe r vs. Greenh aw, 114 U. S. 270, 305. 
The se ttl ed doc t rine o f O tlf supreme court, a nd the ac tion as to this 

parti cula r law by th e sup reme court , leaves it se ttl ed b eyond pe rad venture 
tha t th e onl y way to have a valid demur rage law in this s ta te is to enact 
a nothe r Jaw tha n the o ne which has been condemned by the supreme court, 
basin g it s con dem na tion on the construct io n of the law by th e sup re me 
cour t of thi s sta te. 

I do no t take it th at th e supreme court meant to say. when it used 
the fo ll ow in g lan guage-

" Vv he n, however, the sta te in dea ling w ith its interna l comme rce 
undertak es to regula te instrum enta li ties which a r e also used in inte rs ta te 
comm erce, its ac t ion is necessari ly s ubjec t to the exercise by cong ress 
o f its a uth ority to cont ro l s ll c h in s trume nta lit ies so fa r as may be neces­
sa ry fo r the purpose o f e nablin g it to di scharge its constituti onal func­
tio n," that th er e Ill ay no t be a rec ip rocal demurrage law so drawn as to be 
appli cable to intrastate cOlllme rce alo ne, and va lid as to such commerce. 
Some of t he fo llow in g cases would indi ca te perhaps tha t it is impossible 
to have a s ta te rec iprocal dem ur rage law, though I am no t convinced tha t 
the legisla ture is prevented by th e unde rly in g prin ciple of the followin g 
cases from passi ng such a law. 

Yazoo & Miss iss ippi Va ll ey R. Co. vs. Greenwood Grocery Co., 227 
'J. S. 1; T exas & New O rleans R. Co., vs. Sabin e Tra m Co., 227 U. S. Ill, 
New York Cent ra l R. R. Co. vs. Hudson Coun ty, 227 U . S. 248; St. L ouis, 
I. M. & South e rn Ry. Co. vs. E d wards, 227 U. S. 265 ; Pedersen vs. Dela­
ware, L . & \"". R. R. Co. , 229 U. S. 146; Louis iana , S. F. & T. R y. Co. vs 
Scale, 229 U. S. 156, 233 U. S. 671, 147 N. W. 109. 

] t seem s to me tha t if a ny thill g was eve r se ttl ed so lidly a nd beyond 
ques tion, it is tha t th e demur rage law of th is s ta te th at was in volved in the 
H a rdw ick case is removed roo l an d bra nch fro m oi.lr legislatio n. 

April 18, 191 6. 
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YO Ul'S <t rul y, 

LYNDON A. SMIT H, 
Attorney General. 

RAILROADS-Routing shipments-Duty to follow shippers instructions. 

Ra ilroad and \Va rcho ll se Commission. 
Gentl emen : Your inqu iry rela tes to the r ig ht of a ca rrie r to forward 

shipme nt s v ia such ro utes as bes t su it th e car rier's own convenience, re­
ga rdless of the wishes of the s hippe r. 

T he general rul e is th is regard is stated in Redfie ld on Car rie rs, Sec­
t ion 34, as f o llows: 

"Carri er s a re required to follow th e instruc tions g iven by the own er 
of prope rt y co ncernin g it s t ranspo rta tion, unless reasonably im prac tical. 
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This rule is adopted in the case of Express Company vs. Kountze, 75 U. S. 
342, and applied in Texas Rai lway vs. East in, 92 S. VV. 838; and Gulf 
Rai lway vs. Irvine , 73 S. 'vV. 540." 

The interstate comm erce commission has repeatedly h eld , "That car­
ri ers are bound to route shipments delivered to th em as directed by the 
shipper, and arc liab le for damages due to their failure to fal low in ­
struct ions." Lath rop, etc., vs . L ehi gh Valley Rai lroad Company, 24 I. C. 
C. 622. It should be noted in thi s connec tion th at Sect ion XV of the 
commer ce act exp ressly p rovides that a shipper shall have his right to 
des igna te hi s rOllte. T he ques tion as to w hat ins truc tions as to r outin g 
are so impracticable as to reli eve the carr ier of it s duty to transpor t over 
it, is one of fac t, in the determination o f wh ich the in terests of th e sh ipper, 
as well as the co nvenience of th e carrie r, Illust be cons ide red. 

Yours Itru ly, 

J anuary 29, 1916. 

LYNDON A. SMITH, 
Attorney Genera l. 

Note- See Solum vs. N. P. Ry. 157 N. \V. 996. 
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RAILROADS-Sale of transportation by persons not authorized as 
agents. 

G. F. Thomas, E sq. 

Dear Sir: In reply inquiring wh et her th e U nited Sta tes Mileage Com­
pany, in corpora ted, can legally buy railway transpo rtation at two cents per 
mile and se ll it to the merchants at three cent s per mile, I have to say 
tha t it can not. 

My reason for thi s is th a t the s tatut e req uires any person selling tran s­
portation ti ckets s ha ll b e se lected and ce rtified by some transportation 
company as its agen t and the secretary of s tate must li cense said agent 
upon p resentatio n of such certifica te, and-

"any person no t so licensed, w ho shall sel l, barter or otherwise trans ­
fer an y s tich t icket or ot he r evidence of ~ight to passenger transpol-ta tioll, 
o r any part thereof, sha lt be guilt y of a gross 1l1i s~l emeal1or." (Sec tio n 4428 
G. s. 1913) . 

This law has b ee n uph eld by the supreme cOllrt in two cases: 
1. State vs. Corbett, 57 Minn. 345. 
2. State vs. M~1I1 ford, 97 Minn. 173. 
The only answer to the for egoin g would be that the mileage company 

is an agent of the ra ilway company whose mileage it sell s. 1f so, it could 
not sel1 for higher than the statuto ry rate permitted to be charged for 
t ransportat io n. 

June 5, 1915. 

Yours truly, 

LYNDON A. SMITH, 
Attorney General. 
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RAILROADS-Short and long haul statute not repealed. 

Rai lro;\ d and \ Va rc!Jolisc Comm ission. 

Gentlell1en: YOli a sk whether or not Section 4347, G. S. 191 3, was re­
pea led by chapte r 90, C. L. 1913 a nd chapter 344, G. L. 1913. 

Sec ti on 4337, C. S. 1913, co ntains the fo llowing provis io ns: 
"No ca rr ier s ha ll c harge OT' rece ive a ny grc:ttcr com pensation for th e 

Ira ns poral iOIl of passengers o r of like kin d or class a nd qua ntit y o f prop­
erty, for a s horter than fo r a longer disbncc ove r the same li ne, the 
shorter being included within the longer distance. • • *. 

' ;No carrier shall c harge or rece ive a ny g r ea te r compensa ti on per ton 
per ll1il e for cont emporaneous transpor ta tion o f the sa m e class of freigh t 
fo r a lon ge r than fo r a shorter di s ta nce ove r th e samc lin e in the sam e 
genera l d irec tion, o r from th e same o rig ina l point o f departure, o r to the 
samc point o f a rri\'al." 

Chapter 90, G. L . 1913, is lllllch more comprehe nsive. It contain s a 
number of prohibit ions. The firs t o ne is as fo llows: 

" ] f any rai lway corporation sha ll c harge, co ll ec t o r receive for the 
Iran sport;uion of fr eigh t of a ny descriptio n upo n it s rai lroad for any d is­
tan ce \\'ithin thi s sta te, a g reater amount of frei g ht , to ll or compensa tio n 
than is a t the sa me tillle charged, co ll ec ted or received for th e t ransporta­
t iol1 of like qU;lIltit y of freight of the sa1l1e cla ss over a g r eater di s tam:e 
of t he same rai lway, * * * snch ra ilway company shall be deemed 
gui lt y o f unjus t d isc rimination w hich is hereby prohibited a nd declared to 
be unlawf ul." 

Section 4347, G. 1913, was not express ly rcpc.l led by chapter 90, G. 
L. 1913. \ 'Vas it th e n repea led by impli catio n ? Clea rl y th e prohib ition 
aga in s t chargi ng morc fo r a longer than for a short er d istance was e n­
larged by c hapter 90, because thereaf ter it was not necessa ry tha t the 
shor te r be included wi thi n the longer di s tan ce as was provided in sec ti on 
4347. 

] t shou ld be not ed, however, that section 4347 relates 10 the tra ns­
portatio n of bo th passen ger and property, whi le chapte r 90 on ly a pplies 
to the t ra ll s»ol"latioll of property. Furth crmore, the rc is no provis ion in 
chaptc r 90 re la tin g to thc c harge pe r ton per m ile. wh ich was o ne of the 
subjects covcred ill section 4347. 

Repeals by implic.alion arc not fa\'ored. The rule adopted by th e 
supreme court of :M inn eso ta in the case of Lie n \'s. Board of COl1nty Com­
miss ioners, 80 !\Iinn . 58, is therein slated as fo llows: 

" \ Vhere two ;Icts a re not in express te rm s repugnan t, but the latter act 
covers the whole subject matter of the ea rlier, not purport ing to amend it, 
and plain ly sho\\'s that it was intended as a subs t itu te for the ea rl ie r, it 
will operate as a rcpea l th ereor, tho ug h a ll of the p rovisions of the two 
may Il Ot be repugnant. But there Illust be unmistakable intent manifest 
on the part of the leg islature to make the new act a subs titute for the old 
and to contain a ll t he law on the subject; for m e re s imi larity in the provi ­
s ions of th e t\\10 s ta tu tes is not enough \0 eo-ee t a rep'ea l, even th ough the 
sim ilar it y ma y b e such as to ca use con fusion 0 1' in conven ience." 
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Jnasmuch as chapter 90 does not cover the transportation of pas­
sengers, nor the subj ec t of rates per ton pe r mile, it cannot be said that 
it covers the whole s ubjec t ma tte r of sec tion 4347, no r tha t it contains 
a ll of the law on the s ubjec t. I am the refore of th e opinion that section 
4347, G. S. 1913, was not repealed by chapter 90, G. L. 1913. Chapter 344, 
G. L. 1913, relat es chiefly to joint frei ght rates and in my opinion did not 
repea l sect ion 4347. 

In your second ques tion yOll ask whe the r, if sec tion 4347, G. S. 1913, 
was no t repea led by chapter 90, G. L. 1913, a carrier is required by the 
former section to co ns truc t its rates frol11 two different points o f origin 
to the sa llie des tinati on, so that no great er rate per ton per mi le s ha ll be 
chnrged for the longer than for th e sho rter distan ce. As an illustration 
yO ll s tat e th a t the 500 li ne publishes a rate o n lumber o f 12 cen ts for one 
hundred pounds from Thief River Fall s to Minn eapo li s, a di s tance of three 
hundred and twe lve miles, which produces a ra te per tall per mile of 7.69 
mill s. At th e sallie time it car ri es a rat e in its tariffs of 7 cents per 
hundred pounds fro m Vergas to Minneapolis, a di stance of two hundred 
and six miles , which produces a rate per ton per mile of 6.79 mill:,;. 

Th e two s tations mentioned in th e illu s tration arc on the same lin e, 
the tran sporta tion is in the sa llie direc tio n and to the same point of ar~ 
r iva l. J am th erefore of th e opinion that the cha rges llIentioned are 
in contravention of th e provisions of section 4347. As to the gene ral 
(Itleslion. it should, ill Ill y opinion. be answered in the affirmative. 

Third: You also ask whether, in cases where rat es ha ve been fil ed 
with the commiss io n and charged by th e carri e r, at a g rea ter rate per ton 
pe r mile for th e long than for th e short hau l, as s tated in the second ques­
tiOll, the commi ssio n ca n require the carrier to refund to th e shipper the 
amoun t of th e ove rcharge or whethe r the rem edy of the shipper is limitec! 
to ask ing th e commi ssion to co rrect the carrier's ta rill. 

\OVhi le the ques ti on as to wh e ther th e commiss ion is possessed of the 
power to r equire carrie rs to refund to s hi ppers excess charges collected in 
cont ravention of said law is 11 0t entirely frec from doubt. J am o f the 
opinion that ill view of th e provisions of th e sta tut es and of previous ru l ~ 
ings of thi s department, it s hould be answered in the affirmative. I am also 
of the o pin io n that th e commiss io n can r equire ca rri e rs to correct the ir 
tariffs so that they will comply w ith section 4347. It can do this, I be­
lieve, either upon its own motion or lIpon th e applica tion of persons in~ 

jurio tl sly ' lffec ted by said rates. 
R espec tfully yours, 

June 20, 1916. 

484 

HENRY C. FLANNERY, 
Assis tant Artto rney General. 

RAILROADS-Statute compelling installation stock scales abrogated by 
decision in Bertha case. 

Rai lroad and Wa reh ouse COl11miss io n. 
Dear Sirs : I have to say that it Illy Op lTll Oll lhilt all of chapter 252 

General Laws 191 3 was dependent upo n the clause th ere in which was held 
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uncon st itutional by the supreme court of the Un ited States, and the 
ent ire s tatute fell with the part thereof so held unconstitutional. 

O ctober 26. 1915. 

485 

Yours 't r uly. 
LYND ON A. SMITH, 

Attorney General. 

STATE-Board of Barbers-Law cunstrued-Suggested practices consid­
ered. 

Minn esota Sta te Barbe rs' Board. 
Gentlemen: A few days sin ce YO li present ed to th e Attorney Ge ne ra l 

certain ques tion s rc latin to th e law of this s tate found as sec tions 5055-
5062 bo th inclus in, G. S. 1913, bein g th e law re la tive to your board, barber 
schools, the occupation of barbers, e tc. 

Y ou inquire whe th er barber schools may be kept open from SC"C Il­

th irty A. M. to t ell or c leven P. M., o r whether they were limited in the 
hours of opcrat ion to th c hours in whic h p ubli c schools a rc ll sually con­
ducted to-wit: N in c o 'clock A. M . to fo ur o'clock P. M . 

I find 11 0 provision of law in ally way limiting thc hours which barber 
schools may bc kept opcn fo r thc purposc o f in s trnc tio n or othc r proper 
purposcs and it would thcrefo r e fo llo w that such schools may be ope rated 
at stich hours as may be dee med advisa ble by the parties ope rating the 
same. 

YOtl further inquirc wheth er barb('r schools Illay charge customers 
for barber work done or matcria ls uscd in the doin g of s li ch barber 
wo rk- that is, where th e work is done and the ma te rial s arc used by 
students or other un licensed perso ns. YOllr inquiry furthcr embod ics the 
qu es tion as to wh et hcr it would b e perm iss ibl e for s tudents or othe r un­
li censcd persons connected with the bnrbcr schools to cu t ha ir, trim 
beards or shnve for a com pens ation , eith er to b e paid directly or indirectl y 
to the proprietor of the school o r any other per son. This inquiry is 
answercd in the ncgati\,c. Sect io n 5056, G. S. 1913, expressly provides: 

"Shav in g o r trimmin g th e bcard o r cuttin g the hair o f any pe rson for 
hire shall cons titute the occupation of a barbe .. " 

It is furth er p rovided that a ny p er son fo llowin g s ti ch occupation wi ll 
be cOlllmitt in g an o ffc nse aga ins t th e law of the state, unless he is a 
licen scd barber. 

You furth er inquire wh e ther s ti c h s tudents or other unlicensed person 
connec ted wi th such barbe r school mi ght perform a ny of t he work con­
st itutin g th e occupation of a barber and bein g as above defined (shaving, 
hair cutting or beard trimmin g) wit hout charge fo r Sti ch se rvice, but 
have a charge madc for supplics lI sed in conn ect ion w ith s uch work, as 
for ins tance, for use of towels, th e usc of r azors , th e use of s hears, lise 
of clippers, usc of chair, use of soap o r other necessary things of a 
s imilar nature. 

1 n m y opini on thi s inqui ry is to be an swered 
would seem that thi s wou ld be atte mptin g to do 

in the nega ti ve . 11 
indirect ly what the 
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statu te express ly prohibits being done directly. to-w it : Making a c harge 
for the doing of the thi ngs which co nst itute the occupation of a barber. 
A per SO Il cannot we ll be sha\fed wi thou t the lise of soap, nor hi s ha ir 
cut without s hears or clippers and it wou ld seem to 111e to b e th e m e res t 
subterfuge to claim that no charge ",:IS being made for ha ir cuttin g , shav­
in g or bea rd trimmin g, bllt that th e cha rge was bein g made for the use 
of suppli es, too ls or instrul11 entalities necessary in order to do th e work. 

You furth er inclui re what penalty might be imposed upo n a person who 
\·io lates the lHO\'ision s of the barber school law. 

1 ca Jl you r atte nti on to section 5062, G. S. 19 13, w hi ch reads as follows: 

" Ev !'; ,y pe rson who s ha ll fo llow the occupation of a barber without 
havin g obtained a certificat(', or fa lse ly pre ten d to be legally qua lified to 
foll ow such occpl1at ioll, e\"Cry person who s ha ll v iolate any provisions of 
this subdivision and e\·ery employing ba rber who sha ll w ilfully engage 
an assistant 1I0t a certificate holder hereunder, shall be guilty o f a mis­
dem eanor. But nothin g he rein shull proh ibit a ny person fro m servin g as 
a n ap pre nti ce und e r it barber ho lding such ce rti ficate, or a s a s tudent in a 
lega ll y conduc ted school of barbering. ]0 no barber s hop, however , shal1 
there be 1l10re than o ll e appren ti ce to each two holding ce r tific.;Hes." 

T think tha t a vio lation of the provisions of law re lative to ba rbe r 
schools would C0111e within thi s sec t ion ;\I1d the offense would be misde­
Illeanor and punishable as s ll ch. 

Section 8482, G. L. 1913, p ro\,ides th e penalty for mi sdeme'lIlOrs general­
ly and reOl ds as follows: 

"vV hoeve r is convic ted o f a misdemeanor fo r whi ch no punishm ent is 
prescribed by any s tatut e in force at th e time of convic tion and S(' ntence 
sha ll be punish ed by impr isonm ent in th e cOllnt y jai l for not more than 
three mo nth s o r by a fine of 110t more than one hundred do llars ." 

You furth e r inquire wh ether th e Minnesota state barbers board may 
e mploy at the expense of the board (not out of s tate funds) an attorney to 
prosecute viola tors of th e ba rber law. The 1;I W re lat ive to barber schools 
exp ress ly provides that the cOllnty attorney shall prosecute a person 
char ged with a vio la ti on thereo f an d as a gene ra l propos ition, prosecutions 
for o ffenses are conducted by the count y a tt orney, alth ough as to misde­
meanors ge l1erally it is ques tionable w hether a cOllnty attorney is obliged 
to prosecute them unless the stat ute expressly so provides. Be that as 
it may, howeve r, 1 am of the opinion th at the s tate barb ers b oard may 
em ploy out side cOll ll se l to co nduct prosecllt i.J ns genera lly, bllt as to 
v io lation s o f th e b;lrber school law, sllch outs ide cou ll se l should not b e 
employed without the conse nt or approva l of th e county attorn ey. 1 

.would r('eotll 1l1 e nd that in a ny prosecution unde r th e barber law the count y 
a tlorncy be consult ed and hi s addce taken a nd his services secu rcd in 
proscClltion. 

YOll ilHllI ire fu rth e r whether a n attorney that is regu la rl y e mployed by 
the Mas ter Barbers Association might be secured , eith er wit h or withollt 
pay from your board, for th e condu ct of sllch proseclltions. Th e answer to 
your previolls quest io n seems to a nswe r thi s question. Th e fact tha t the 
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a ttorney in questio n is al so under reg ula r e m ployment by some organiza­
tio n would not preclude his be in g secured for the conduct of your prosecu­
tions, of course within the limitations above set forth. 

May 12, 1916. 
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Yours ,truly, 
CLIFFORD L. HILT ON, 

J\ssistanJ. /\ttorncy General. 

STATE-Board of electricity-Law construed. 

John \ 'V. H elin, Sec retary State Board o f Electricity. 

Dear Sir: You make the fo llowlIlg s ta tement: 
"The si lll a l iol1 ;\riscs as fo llows: A is a jou rn eyman e lec tri cian ho ld­

ing a license as s li ch frOIll the state. He makes app lication to our board 
for a master's license. c1a imin l! to be e ntitled to one un der sec tion 5084. 
G. S. 1913, lInder the provision which says, fA j ourn~YIll<ln electrician 
holding a s tate licen se s hall. withont further examina t ion, be isslIcd lInon 
a pplica tion to the s tate board of electrici t y, a master electrician's liccnse, 
proyi din g that he give bond as provided in this sec tion.''' 

You ca ll attention to sec tion 5086, G. S. 1913, which seems to con tlict 
with the aboy(' q uo ted provisjon, a nd is in th e followin g language: 

"E\'e ry appli cant for a ll1<l s tcr elec t ric ian 's license shall poly a fcc of 
$5, an d take oath that he has had three yea rs' experience in the occupation, 
o r 11 a corpora ti o n app ly, an offi cer o r manager thereof s ll :\1\ take sucn 
oath after being duly examine d as m as ter." 

You inquire: 
"Arc we not then to require a ny elec tr ic ian ho ldi ng a journ eym a n's 

li cense to take a n exam ination as m aste r before he wOl1 ld be en titl ed to 
a master's li cense?" 

The porti on o f the sta tute above referred to firs t quoted by yOU 
appears as new matter in the electric ian law, and is found in sect ion 3 of 
c hapt er 544, genera l laws of 19 13, as . 111 amendment to sect ion 2359, general 
laws 1905. 

An am endment to section 2361, revised laws 1905, appears in sec tion 
of chapter 544, general laws 1913, and the words: 

"After be in g du ly exa1llined as master" appear there in . 
T alll o f the opi nion tha t th e words last above quoted have reference 

on ly to the lan g uage imm ediately precedin g s ll ch words: 
"O r if a co rporat io n app ly, a n officer or 1l1anager th ereo f sha ll take 

such oath." 
It was evide ntl y the inte n t io n of th e leg is la ture to provide that if a 

corporat ion should apply for a master's li cense, then an office r o r manager 
of s ll ch co rporat ion , in addition to taking oa th , should be exa min ed as a 
master. 

]n sec tio n 2 o f said 191 3 taw. w hich is an amendment to sec tion 2358. 
R. L. 1905, there is a provision ca llin g for an examination of a ll applicants 
for licenses as electricians, but thi s particu lar pro vision was in th e orig ina l 
clectrician'i law, as found in sa id section 2358. 
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I am not considering the ques tion submitted by you as to whether 
or not it was desirab le (you indicat in g that it was not) that journeyman 
electricians should be g ranted a master' s license without an exmin a ti on 
and only upon th e g ivin g of a bond. I ;1111 of th e opi nion that th e legisla­
ture has so provided, and am inclin ed to think tha t it was within the 
power of the legisla tu re to so provide. It w'ould seem tha t the ques tion 
as to the necessi ty of a journeyman elec trician takin g an examina tion as 
a master was one fo r the leg isla ture to de te rmine, and it evident ly deter­
mined that there was no necess ity. 

You think tha t th e provisions of the s ta tute to which' you refe r are 
in confli ct. It is a rul e of statutory constructi on th a t appa rent confli ct in g 
provis ions of a s tat ute s hall be reconciled if poss ible so as to give force 
and effec t to all provis ions o f such statu te. I am o f th e opinion that 
under the electri cian law as it now s tands, a journeyman e lec trician upon 
making an applica tion a nd giving the p roper bond, is entitled to rece ive 
from the board a maste r elec tri cian 's license j th at only a corporation ap­
plies fo r a license, a bond Ill us t be giYen and an office r o r manager the reof 
mus t take an examination for a maste r's licensej that when a person ap­
plies for a maste r's li ce nse who is not a jou rneyman, he must, in addit ion 
to giving the bond, pa ss an examina tion as a mas ter electri cian . 

It would seem that th e co nclusions r each ed b y m e, as above indicat ed, 
g ive ·force and cffec t to the various p rovis ions of th e sta tute. 

May 28, 1915. 

487 

Yours 'truly, 

CLIFFORD L. HILTON, 
Assistant A1ttorney General. 

STATE-Board grain appeals-Duties of-Grading and docking grain. 

Board of Gra in Appeals. 

Gentlemcn: You inquire as to the limits of your duties in thc m attcr 
of gradin g a nd docking g rain . Thc principal clau sc of the s tatute bear­
ing upOn your dut ies in s uch matter is th is : 

"Each o f sa id boards (of g ra in appeals) shall determin e th e g rade 
and dockage, if any, of all g ra in in a ll cases where appeals from th e 
dec isions of the chief deputy inspec to rs have been taken • • *." 

Section 4452 genera l s tatutes 191 3. 

In section 4457 the re is a provi sion which rcads litcra lly "any owner, 
consignec or shi ppe r o f g rai n, o r any warehouseman who is di ssatisfi ed 
with thc inspection o f gra in by any chief or deputy inspec to r may appeal 
from h is decisio n, c tc." I am inclined, in v iew o f the previoll s sect ion 
late r passed, to hold th a t the word "or" between the words "chief" and 
"deputy" should be eliminated from consideration. T his mak es the process 
of grading grain and appealing from inspection clea r and sys tematic. In 
other words, grain is to be in spected by deputy in spec tor s an d may be 
reinspected by chi ef deputy in spec tors, and regarded, upon appeal, by the 
s tate board of g rain appeal s. Thi s would make a uniform, prac ti cable 



294 BIENN I AL REPORT 

a nd consisten t ru le with r egard to th e inspection of g rain and the review 
by rci nspec tion a nd appea l so far as desired of the inspec tion of a ny 
part icular grai n. 

Assu min g then tha t the above is a correc t interpretation of th e law, 
yOll r boards have only th e authori ty to determine the g ra din g and dockage 
in cases of appea l from the decision s of th e ch ief d eputy in spec to rs, as 
provided in th e c lau se of th e s tat ute first above quo ted. \-Vhen th e 
powers o f any state board afC de fin ed an d limit ed, their duti es end with 
the lim it s of snch powers. Any thin g don e lby a board beyond the power s 
a nd du ti es confe r red upon it o r ves t ed in it b y the leg is lat ure, or imp lied 
as n ecessary to the perfo r man ce of slI ch prescr ibed duti es is ollts ide of 
it s offIc ia l a ction. I do not fInd any duty im posed upo n the boards of 
g rain appeals of th is s late to pass u pon an y qnestions broug h t befo re th em 
b y o t hers than the chief in spector as to the g radin g of g rain, unless s llch 
ques t ions are brought by an a ppea l from a decis io n o f a chief d eputy 
in s p ec t o r. W h en a chief d eputy in s pec to r has passed upo n the g rade 
a nd d ockage, if any, of s pecified g ra in, and acted wi th in th e s ph ere of hi s 
duty, then you must pass upo n th e appea l a nd d e t ermin e whe the r o r 
not th e d ecis io n of th e ch ief d eput y in spec tor has been correc t, a nd if not 
correc t, yo u s h ould make a new determi nat io n o f th e ques tions rai sed by 
./1(' appea l. 

There is a presump tion tha t eve ry public offic ia l does hi s duty and 
th is presumption sh o uld as a rul e b e e nt erta ined b y you as to th e wo rk 
of the chi ef deputy inspectors. \ V h en an appea l com es t o yo u reg ularl y 
from th e d ec is io n o f a ch ief deputy inspec to r , it is t o b e d eemed, in the 
absence o f sa ti s facto ry proof t o th e contrary, that s uch inspec t o r has 
passed upo n th e question invo l ved in the regular course o f dut y prescribed 

by sta tute. 
The board of g ra in appea ls is not primar il y a jlldi c ial but a mini ste ri a l 

body an d it has been h eld that "a m inis terial offi ce r * * * has 11 0 authority 
to pause in the execution o f h is duty o n th e s ugges tion of errors or mis· 
takes in th e proceedi n gs. If the fa c t s IIpo n which h e is to ac t are properl y 
certi fied t o hi m he has 11 0 di sc re t io n ." See M ech em o n Public Officers, 
sec ti ul! 523. 

Permit me also t o say that th er e is litt le doubt but that th e mass of 
people in thi s s ta te expec t of you, not a m er e performance of the te chnical 
duties of your office, as indi cated b y thi s le tter, but prac ti ca l hel pfu lness 
as indi vidll a ls in the work o f grad in g and marketin g th e g rai n products o f 
this sta te. 

November 19, 1915. 

488 

Yours .tru ly, 
L YND ON A. SMITH, 

Attorney Ge n era l. 

STATE-Board of grain appeals- Who may appeal. 

A. G. Chambers, Secretary Board o f Grain Appea ls. 
Dear S ir: It seem s to me that th e s tatute is pla in in th e matte r of 

which yo u write. The probable trouble is tha t ce r tain cus to m s and 
hab its have g rown up o ut s ide of th e s ta tute a nd ve ry li kely are justifi ed 
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by the brevity and unce rta inty of it s provisio ns. A m ain provisio n o f the 
s ta tute is as follows: 

"Each of said boards s hall de term ine th e grade and dockage, if any, 
o f all g rain in a ll cases where appcals fro m the dccis ions of th e chief 
deputy inspcc to rs have becn taken and f o r s nch purpose th ey may r eques t 
fres h samples of s uch g ra in to be fu rnished di rec t to th e board having 
th e case under considcra tion." (Sec tion 4452, G. S. 1913). 

The decision o f your board fix in g the g rade o f g rain cons ide red by 
it on appcal is made by s ta tute fi na l. Thcre is, however, a maxim of law 
to th e effec t tha t "fraud vit ia tcs ev·cr ything." ' ¥ hethcr such a fraud has 
been perpetra ted tha t yotl cannot di scover and remedy it by requesting 
"fresh samplcs of s uch grain to be furni shed di rec t to the board," is a 
ma tter concerning which I have 11 0 t s uffi cient info rmation to advise. 
O rdina ril y youl" board mu st proceed with its work without givin g tip its 
juri sdict ion to pass on gra in whcn once tha t juri sdic tion had been ac­
quircd. 

It would seem ve ry proper for you to hcar both sidcs o f any matte r, 
in clud ing ma tters involvin g fra ud , a nd de termine at Sti ch h earin g whether 
o r not th e fraud c1ai mcd was such as to render en t irely uscless any dec i­
sio n yO ll migh t ren der cith er upon th e inspection o f th e carload of gra in 
itsc lf, or the considcration o f samples, wh e th er original o r additional, 
taken from th e ca rload of whea t under inspect ion. Th e law secms to make 
thc propcr pa rties before yOll in such a controversy. thc owner, cons ignee 
nr ~hippc r of the gra in , or any wareho useman takin g such appeal, and on 
the othc r· s idc. th e s tatc rcprcsentcd by a deputy in spcctor, a chief deputy 
ins pcc tor, th e chi ef inspec tor, o r las tl y, the rai lroad and wa rehouse com­
mi ss ion it se lf. 

P rocceding taken o n an appeal in form o f a person no t bcarin g one 
of th esc fOll r rcla tio ns to the grai n under in spec tio n a re vo id. 

Scptembc r 1, 1916. 
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Yours truly, 

LYNDON A. SMITH, 
Attorn ey Gcneral. 

STATE-Board medical examiners-Secretary of-Entitled to per diem in 
addition to salary. 

J. A. O. P rc us, Sta te A udi tor. 

Dear S ir: You re fer to sec tio n 4, chap le r 139, general laws 1913, which 
sec tion fi xes the compensation o f the sec re ta ry of thc s ta te board o f 
n;ed ical cxa mincrs and p l"ovidcs for th e expenses of th e boa rd members 
a nd main tenance o f the office, etc. T hc' ques tion which you submit is 
whcther th e sec reta ry, as o ne o f th e membe rs o f sa id thc board, is ent itled 
to the per di em a llowed 10 members of th e board fo r "cach day .. .. .. 
in <lc tll al a ttc ndance at regula r and specia l mee tin gs" ill addit ion to his 
sa lary, which is fi xed by th e above c ited law at $1,800 per annulIl . 

Th c s tat e board of medical examinc rs consis ts o f nin e qualified rcsi­
dent phys ici,\11 s, appo int ed by th e Govern or. Th e board elec ts ,from its 
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number a pres ident, secre tary and treas urer, but bein g selec ted as secretary 
th e person so chosen docs not cease to be a member o f the boa rd and al­
thoug h compensa tio n is provided fo r the sec re ta ry o f the board, presum­
ably for performing th e duties devolvi ng upon th e sec re ta ry, in my 
opinion it docs no t preclude him from rece ivin g a pe r di e m com pen sation 
fo r each day he is in ac tua l a tt en da nce a t regula r a nd spec ia l m eetin gs of 
the board. It will be no ted tha t the law refe rred to also p rovides tha t the 
secre tar y and o ther members of the board shall receive a ll expenses actual­
ly and necessar ily in curred b y th em in a ttendin g s li ch meetings. 

Apri l 20, 1915. 
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Yours truly, 
CLIFFO RD L. HILTON, 

Assistant A1ttorncy General. 

STATE-Board Optometry-"Year" as referring to attendance at college. 

Alber t Mycr. Secreta ry. 

Dear Sir: YO tl s ta te tha t sect ion 6 o f th e new o ptometry law re­
Quires a cand idate fo r examina tio n to be 011C-

" H aving se rved an app renticeshi p o f no t less th a n two years under 
a prac ti cing optome t ris t acce ptable to the boa rd, or sh all to be a graduate 
of an optometry school or college approved by thi s board, requiring an 
attendance of not less than one year's course." . 

You ask fo r an interpreta tion to be placed UpO Il th e po rtion of said 
secti on above underlined and ask: 

"If th e usual school yea r o f approximately nine month s continuous 
work or th e calendar year is to be unders tood ?" 

I am of th e opinion tha t th e calendar. year is not meant but that the 
course referred to is the o ne usually had by colleges generally durin g a 
school year. If a co ll ege ha s nin e month s of continuous wo rk during a 
school yea r, I think tha t a student attendin g such .college during such 
time, and tha t was a r equ irement of sti ch college as a condition precedent 
of th e g rantin g of a di ploma to a g raduate, it would be a s ujcient com­
pliance with sec ti on 6 supra. Of course if a coll ege only requires a 
course o f on e or t wo months of a s tud ent befo re g raduating him and such 
period o f time cons tituted a one yea r course o f the college, it would 
strictl y speak ing , come with in the language o f the sectio n, but it would 
no t be necessary fo r your board to approve of such a college. 

It has been held by th e cour ts: 
"The period of time intended to be des ig nated by the term 'year' is to 

be de termined by th e s ubject m atter and cont ex t and tha t s ig nifica tion is 
to be g iven to it which accords ,vith th e inten tion of the party using it." 

Tho rnton vs. Boyd, 25 Minn. 598. 
"The term 'yea r' is usally a ca lenda r yea r, b ut no t always, since its 

meanin g is o ften determined in co ntrac ts by the intentio n of the parties. 
It may mean the growin g of th e cro ps with farm operati ons or of the 
fruit s am ong horticulturi sts and in like manner may be longer o r shorter 
than twelve month s, accordin g to th c conn cc ti on in which it is used." 
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Cases cited. 
Ruesch vs. City o f Lin coln, 112 N. VY. Rep. (Ncb.) 377. 
It is true parag raph 19 of sec tion 9412, G. S. 1913, among o th er thin gs 

provides: 
"The words 'month' and 'yea r' shall mean a ca lendar month o r year 

un less otherwise expressed." 
1 am, however, of the opinion as above indicatcd that const ruin g th e 

language of sec tion 6 sup ra, reference is not had to a ca lcndar year. 

May 8, 1915. 
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Yours truly , 
CLIFF ORD L. HILTON, 

Assistant A !t orney General. 

STATE-Optometry board-Law construed. 

Albert Myer, State Board of E xamin ers. 

D ear Sir : By reference to the 1915 law, and in the first part of section 
6 the reof, certa in qualifi catio ns are enu llle rated for persons who become 
li censed to practice optometry in th e state of Minne sota, such qua li fica­
tions however, apply ing to those "who are not already regis tered." 
r infer from this th at it wa s not the purpose of th e 1915 law to in any 
W;IY effec t persons wh o a re already regis tered as optometrists, except of 
course insofar as the refilin g o f cer tificates UpOIl removal to another county 
is concerned, and th e pay ment of the anllual fcc of $2, etc. 

r therefore do no t think tha t a person who has been licensed and 
registered as an optometri s t before the passage of the 191 5 law is now 
required again to reco rd his ce rtificate before th e payment to the board 
of the $2 annual fcc. 

A Illan who takes the examination and receives a cer tifi ca te under 
th e new law mus t of course r ecord his ce rtifi ca te in the county in which 
he Ji ves , within six m onths after the issuance of s ll ch cert ificate. 

Where a man was issued a certifi ca te under th e old law and failed 
fo r six months after such issuance to have sllch cert ificate recorded in 
th e county of his r esidence, in my opinion, forfeited the certificate in 
question, and it would therefore not be competent for your board to issue 
a con tinuance of hi s li cense, or a new certifica te, or to accept the annua l 
fcc from such previous license or certificate holder. 

I am of the opinion that the words : "Upon removal to another 
county." as found ill sect ion 7. contcmplatc a chan ge of residence, and not 
mere ly a temporary going from one county to another. 

Although the law docs 110t seem to be explicit upon the proposition, 
r do not think it would be necessa ry for the board to issue a new license 
to a man \vhose license was revoked prior to the passage of the 1915 law, 
for any or all of the reasons enumerat ed in section 5024, general statutes 
1913 (section 2322, R. L. 1905), simply upon th e ap plica tion of such posi­
tion as though no license had ever been issued to him, an d if so, th en 
he must show himself qua li fied under th e provisions of section 6 of the 
1915 law, and among other things, Olllst establis h his good moral charac ter. 
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It may, further be noted that h e lllus t pass a n examinatio n sat isfac tory 
to the board as to hi s qualificat io ns for lhe practice of optometry, and 
if it b e shown that he is of s uch a charac ter or is in condition such as to 
warrant the board in revoking his li cense, then he could not well be 
said to be a person found by the board to ha\'c satisfacto rily shown his 
qualifi cat io ns for t he practice o f optome try. 

I a m of the opinion that it will not be competent fo r the board to 
designate one of its members to collec t evidence in case of a lleged 
vio lations of th e law a nd pay suc h member compensation th erefor. 

June II, 1915. 
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Yours trul y, 

CLlFFORD L. HILTON, 
Assistant A1ttorncy Genera l. 

STATE-Board soldiers' home-Quorum present-Minority vote­
Effect. 

C. F . MacDonald, Esq. 

D ear S ir: You state that "the 'soldiers home board' is composed of 
seven members. At the annua l meeting o n Augus t 8, in the elec tion of a 
member of the executi ve comm ittee, three votes we re cast for o lle candi­
date; two for anoth er; and two trustees declin ed to vote." 

You inquire if the can didate receiving thre e votes-a minority of the 
board present-was duly elected. 

An examination of the s tatute discloses that the Minnesota so ld iers 
ho me shall be maintained unde r the management of seven trustees ap­
pointed by th e Governor. That the s even t rustees const itute a board 
known as th e so ldiers hom e bO;l rd, which board is required to elect an 
executive committee of three a nd which b oard is also required to adopt 
proper by- laws for th e conduct of it s bus in ess. Th e statute directs that 
the annua l meeting of th e soldiers' home board be held on th e second 
Tuesday in August. 

In renderin g . 111 opinion herein I assume that the m ee tin g of the 
board in question was a legal one and not an informal coming together 
o f the m embe rs thereof, and that the by-laws adopted by the board are 
s il ent as to the vo tes required to elec t a member of th e execu tive com­
mittee. Under such assumptions and the facts as st.ated by yo u, I am of 
the opinion that th" candidate who r eceived three vo tes was duly elected. 
The mere presence o f inactive members or members who decline to vo te, 
did not impair the r igh t of the quorum to proceed with th e business of 
the board. If the two m embers presen t and not voting desired to defeat 
any candida te, they s ho uld have voted against h im for inac tion did nOt 

accomplish their purpose. Their rcf\lSa l to vote was in e lTec t a dcclara­
t ion that they consc nted that the majority of the quorum ac t for board of 



ATTORNEY GENERA L 29~ 

which th ey we re members. Th e candidate who received three vo les had 
a majority of those ac tua lly vo ting and th e fi ve vo tin g cons tituted a 
quorum. 

September S, 1916. 
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Yours t ruly, 
EGBERT S. OAKLEY, 

Assistant A1tto rney Genera l. 

STA TE-Board of parole-Powers as to discharge of prisoners. 

Charles E. Vasa1y, Chairman Board of P arole. 

D ea r Si r : R elative to th e power of th e board of parole in the ma tter 
of discharg in g prisoners. 

The fi rs t quest io n is whom yOll may paro le. Inasmuch as so mewhat 
diffe rent rules apply as to prisoners imprisoned fo r crimes committed prior 
to April 20, 1911, from thosc app licable to prisoners imprisoned for crimes 
comm itted SubscclllenL Lo th at date, I wi ll divide sa ine by classes. 

A. Persons comm itted to the s tate pri son for crimes committed prior 
10 Apr;1 20, 1911. 

( I ) Persons se ntenced to imprisonm ent in the s tate prison on the 
reformatory plan for crimes committcd prio r to Apri l 20, 1911, may be 
parol ed at any time. 

(2) A person committed to the s tate prison for a defin ite te rm, other 
than 1ifc, if he has n cve r been previ oll sly convic ted of a felon y, Illay be 
paroled aft er he has served one half hi s full term " no t reckoning good 
time." 

(3) A person commi tt ctl to th e s tate pri so n and serving a life sent­
ence, who has not been previously convic ted of a fel ony, eith er in th is 
s tate or elsewhere, and who has served 35 years less th e diminution 
whi ch would have been a llowed for good conduc t had his sentence been 
for 3j years , may be paroled pro\'ided the board o f pardons gives its 
unanimous conse nt th ereto in writing. 

B. Perso ns committed to th e r eformato ry fo r crimes committed prior 
to Apri l 20, 1911, may be paroled at any time . 

. C. Persons committed to th e refo rmatory fo r crimes committed sub­
sequent to April 20, 1911, except persons com mitted fo r li fe, if any s lich 
there be, may be paroled at any time. Any person commi tted to th e 
reformatory for li fe, fo r a c rime committed s ubseqnent to Apri l 20, 1911, 
if any sti ch there be, ca nnot be paroled until he has se rved 35 yea rs, less 
the diminution which would have been a llowed for good conduct had his 
sentence been for 35 years , and th en o nly with the unanimous consen t, in 
wriling, of the board of pardon s. 

D. P e rson s committed to the sta te pri son fo r crimes committed s ub­
sequent to Apri l 20, 1911. 

(1 ) P ersons committed to the prison for c rimes committ ed sub­
sequent to Ap ril 20, 1911 , exccpt such persons as arc se rving life sentence, 
may be paroled a t any time. 
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(2) A pe rson serving a life sentence can be paroled after he has 
se r ved 35 yea rs, less the dim inution w hi ch would have b een a llowed fo r 
good conduct had hi s sent ence b een for 35 yea rs, provided the board of 
pardons unanimously consents thereto in w riting. 

The second question is to whom a final discha rge Illay be given. My 
opinion is that a final discharge may be g ive n to th ose persons who have 
bee n paroled and UpO Il parole han kep t th e co nditions thereof in such 
manner and for such period of time as shall satisfy the board that they 
a rc reliab le and trus tworthy a nd tha t they w ill remain at li bert y without 
violating th e law, an d that their final release is not in compatible w ith the 
welfare of socie ty, 

The o ll e exception to the foregoin g rule is that a ll persons imprisoned 
for offenses cOlllmitted prio r to Apri l 20, 1 ~ 11, are subjec t to release by 
your bo;trd upo n th e te rms and in th e manner provided by th e laws in 
force prior to tha t date. Th is expression r efers not to law in general but 
to statutes dul y adopted. T hese laws a re found in sec tio ns 9318 an d 
9323 G. S. 1913. T h ese two sta tut es provide for the re leas in g o f persons 
sentenced to s ta te's prison or to the refo rmatory for the first time with­
out specified limit as to t ime of se rvice. This release may be at any 
time a ft er the expira tion of the minimulll term anu before the expira t ion 
of th e maximum term provided by law fo r the c rime. The fitn ess of 
pe rsons com mitted on the reformatory plan, prior to Apri l 20, 1911 , may 
be de termined by their conduct whi lc in priso n and their appa rent reforma­
t ion. 

I migh t add that a definit e t imc sen tence, imposed because o f an 
offen se comm itted p ri or to Apri l 20, 1911, would have to be trea ted as the 
maximum time for holdin g any person so se nte nced in imprisonment, as 
it is not w ithin the power of the legislat ure to increase but o nly to miti­
gate o r lessen a se ntence 

I am o f th e opinion that th e sta tutes of this s late, considered in the 
light o f the cons titution , do not de legate to he board o f parole any right 
to di sch ar ge a person excep t under th e cond it ions above refer red to. The 
legis la ture canno t pass laws which ves t in a ny board eithe r judicial or 
execut ive powers. The pardonin g powe r is vested in the executive de­
partment; judicia l powe rs are vested in the cour ts. \ ·Vhen a cour t passes 
a sentence it passes a sentence which includes in it the right of a con­
v ict to sho rten his time by good behavior, and the ri ght of the board 
of parole to test ou t the prisone rs by paroling them, and , when finding 
by tIle sta tutory tests that th ey a re fitted for cit izenship, to give them 
final di scharge. 

I do not th ink that the legisla tu re intended to , or did, g ran t any 
oth e r powe r of final dj scha rge than that indica ted. If it did gran t, in form , 
a power of fin al di scharge, at the uncon trolled disc ret io n of the board of 
parole, such power would b e un constit ution31 as a delega tion of e ith er a 
judicial power, or an execlltive power, or a legislature discre tion. The 
legislature its elf could not exerci se s ti ch a power in indi vid ual cases be­
cause of th e clause in th e constitution which says that no special law 
sha ll b e passed "remittin g fines, penalties or forfe itu res." The legislatu re 
could pass a general law providin g for a me th od o,r s ho rtenin g sentences. 
provided it fixed the standard for such shorten ing and entrusted to a 
boa rd th e ascer taining of whether that stan dard 11as been com plied with. 
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Your board is entrus ted with the du ty o f ascerta inin g, by th e ways he re­
tofore indica ted, w h ether or 1I 0 t inTl1 <l. te s of e ith er th e s tate p riso n o r th e 
s ta te refo rmato ry have mc t th e prcrequi s it es and beco me fitt ed for r elease 
or final di scha rge. • 

Jutl e 10, 1916. 
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Yours truly. 
LYND O, A. SMITH, 

A ttorn ey General. 

STATE-Board of parole-Power to discharge prisoner before expiration 
of minimum term. 

Charl es E. Va sa iy, Cha irman S tate Board of Parole. 

D ear Si r : 1 ha\'e to say tha t it is lil y uncl er!' tanding that the board 
of parole has powe r to discha rge a llIan before hi s minimum te rm o f 
sentence expires. There are ce rtain conditio ns which llIus t be complied 
with before discharge, but the ex pira tion o f th e 1l1inimuill te rm is not one 
of those condit ions, so far as T am able to fi nd. 

Augus t 12, 1915. 
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Yours t ru ly, 
LYNDON A. SMITH, 

Attorn ey Genera l. 

STATE- Boiler inspection-Boiler under facts stated not subject to in­
spection. 

Geo rge J. Alle n, Coun ty Attor ney. 

Dear Sir: YOII inquire w hether a boi ler attached to a nd a pa rt o f a 
steam heati ng plant tl scd for heat in g a three story buildin g, the fir st fl oo r 
o f w hi ch is ll sed for a barber shop and lhe seco nd and third fl oors for 
room in g honse purposes, and the bo iler 11 0t bei ng used for machinery or 
gene rating power purposes of any kind shou ld be in spec ted by a s tale 
boiler inspector. 

Cons tr uin g th e s tatl1t e re lative to the inspection o f boil e rs in th e lig h t 
of S tat e vs. Jl1 s tllS, 94 M inn. 207. 1 have to say th at in my opi nion stich 
boil er is not subj ect to inspec tion. 

Nove mber I, 19 15. 

Yours truly, 

CLIFFOR D L. HILT ON, 
Assistant At to rn ey Gene ral. 
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STATE-Boiler inspection-Fees for inspecting state buildings. 

). A. O. Pre us, State Auditor. 
Dear S ir : I have to say th at r thin k the sta l e is und er obli gation to 

pay the inspector's fc('s for t he in spec tion of the hoi ler in the b llild in g at 
H ibbing", owned b y the s ta le a n d used fo r the purpose of hOll s ing i ts 
o ffici a l fo rce of mini ng in spec tors. e ngi nee rs , {'tc. 

Th e sys i r m o f the s tat e pay in g' fees 10 it s OW Il serva n ts is no t to be 
comm e nded, hut it now e x iSis to SOIllC extent. 

Yours trul y, 

LYNDON A. S MITH. 
Attorney Genera l. 

Novembe r 17, 1915. 
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STATE-Boiler inspection-Low. pressure boilers in residences. 

H on. \V. S. H ammo nd, Govc rnor. 

D enr Sir: YOII ask: 

\nlclher a boiler in spec to r shou ld inspec t low pressure bo ile rs used 
for steam heat ing purposes in pri va te res idences , o r in buildings used 
part ly fo r resi dence and part ly for busi ness purposes, and char lte th e 
c ustoma ry fcc for such exa minat ion, and also whet her snch plants ~honld 
be ope ra ted o nl y by a perso n ha vin g- an engi nee r's li ce nse, I have to sa y 
th a t the law appears to be such th a t low pressure bo ilers in pr ivate res i­
dences ;"L re no t 10 be exa mined by a s lat e bo il e r in spec tor, no r docs the law 
req ui re th at it perso n ope ra lin ~ sll ch plan ts have a n e ng ineer 's license. 

Th is ques tio n wa s decided by o ur suprem e court in the case of S tate 
vs. Jus tus , 94 M inn. 207, to th e abo\'c e ffec t. Th e o n ly ques tion arisi ng is 
whet he r or not thi s dec is io n is now in fo rce under th e law a s it now 
~ tal1d s. A decis io n was rend e red F ebrua ry 19, 190 j , and inte rp reted 1l1~ 
law as then exis tin g. The revised law s of 1905 have govern ed in the 
ma tt er s in ce ?o.'[a rch I, 1906, No ame ndm ent s to th e bw rebtive to th e 
inspection o f bo ile rs h;l\'e heen pa~~ed anec ti ng th e qu t's ti o n contai ned in 
your le tt er s ince ~:l arc h I , 1906, The code commiss ion that prepared th e 
revised laws 1905 said ill it s report o f the c hapte r rela ti \'e to the insp,ectioll 
of s leam vessel s and boile rs. (Chapte r 31). 

"Th is chap te r is w ritt en with o nl y snch changes a s seemed neces­
sar y to clearness; ,lilt! to reco nci le apparen t inconsis te nci es. " 

R epor t o f th e sta tute rev is ion committee, page 18. 

The code p repare d by thi s commi ssion wa s sub m itt ed to th e legisla ­
ture a nd adopted wi th cer ta in cha nges by th e lej:!is lature. The house 
c ha nged but one word in sa id cha p te r 31. lo-wit: "may" to "shall" in line 
seven. See jo urna l o f hO ll ~e. 1905 se!'s ioll, page 487. The se na te chan ~ed 
on ly fo u r words and those 110t Illa teria l to the subs tan ce of th e law. Sec 
j o urna l of senate, se ss io n 1905, page 726. 
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A fte r thi s careful in vcs tigat io n of the tex t a nd a me ndme nts of th is 
chap ter, there can be no do ubt t hat the legishlture intended to retai n the 
o ld law in a ll it s essenti a l respects. Th e wo rdin g was changed but the 
exemption o f boi le r s in priva te re sidence re m ai ned a nd is e mbodied in 
sec tion 4737, genera l s ta tutes 1913, in w hich it is provided that th e bo ile r 
in spec tors shall inspec t a ll s team boilers in use in the s tate a nd not sub­
jec t to federa l in spec tion nor specifica ll y excep ted a nd grant licenses to 
those operating them "except those in heating plants in pri \'ate r eside nces." 

The conclus ion seems in evi table tha t in pr iva te reside nces, boi lers can­
no t be in spec ted, an d whe th er they ca n be in spec ted in buildin gs whi ch a rc 
used par tl y for res iden cc an d par tly fo r bu si ncss pur poses depe nds upon 
the amount of usc fo r reside nce a nd for bus in ess. Under the c irclllll s ta nces 
ex ist in g in th e case in 94 Minn esota, above referred to, the pre mises a re 
to be trealeo as a private res idence rat her th ~LII a bu sin ess block. 

It is only low pressure boilers in buildings o the r than those con­
s titutin g private res ide nces which th e boi ler inspec to r ca n exa mine. 

Octobc, 8, 1915. 
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Yours truly, 
LYNDON A. SM ITH, 

Attorn ey Ge ne ral. 

STATE-Boiler inspection-Low pressure boilers-Round house boiler. 

H a n. VV. S. Hammond, Gove rnor. 

S ir : The ques tions submitted a rc as fo llows: 
(1 ) "Should a low-pressure s team hea ting plant, loca ted in a hotcJ, be 

inspected, such p lant no t being ll sed to opera te machin ery, and s imply 
b ein g used for the pu rpose of heatin g the hote l in ques tion ?" 

In my opinion, cons truin g th e s ta tute of thi s s tale relati ng to the 
inspect ion of boi lers, in Ihe lig ht of S tate ex r eI. vs. J us tus, 94 M inn . 207, 
Stich bo iler need not be inspec ted. 

(2) "Is a s tationa ry eng ineer in a ra il road ro und-hou se exc mpt from 
taki ng ou t an e ng inee r's license?" 

In m y opinio l1 , thi s inquiry should be answe red in th e nega tive. 
Yours truly, 

CLlFFORD L. HILTON, 
Assistan t A tto rn ey Genera l. 

Oc tobe r 30, 191.:; . 
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STATE-Boiler inspection-Right of inspectors to charge additional fees. 

H a n. W . S. H a mmond, Governor. 

Dear Si r : I h ave to say tha t 11 0 pe rsons ho ldin g o ffi ce ar c warrant ed 
in charg in g ff'.cs in rtdditi ona l to those fi xed by law. The pr in cipl e w hich 
s eem s to apply in th e case refe rred to in your sa id leite r is s tat ed as 
fo llows in Sta te vs. Smit h, 84 M inn. 295: 
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"Th e rule is that whe re se rvices 10 be rende red the public are re­
qui red of a n office r a nd no compensa ti on is p re sc ribed, h e must be con­
sidered <'\5 fully pa. id by fees o r compensation a lready p rovided for." 

Th e in spection of a boiler implies the inves tigation a nd crit ical obser­
va tion o f eve ry part th ereof to s ti ch a n ex tent th a t th e pe rson in spec tin g 
ca n say that the boi ler a nd a ll par ts thereof arc ill suc h a condition as to 
be sa fely used. 

Yours t ruly, 
LYNDON A. SMITH. 

Attorney General. 
September 21, 1915. 
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STA TE-Steam boilers-State inspection of federal agency. 

R. E. Mill er, S ta te Boi ler Inspec tor. 
D car S ir: YOli inquire as to th e ch;Hgcs for th e in spect ion of eight 

s team boi lers used in the govc rm cn t bui ldin gs of th e Red Lake India n 
age ncy. 

The genera l ru le is , that fede ra l officers w ho arc d ischarg in g their 
duties in a state a nd arc e ngaged i ll su pe rinte ndi ng the go\'ernm e nt a nd 
management of a fed eral ins titu t io n unde r the direc ti on of o ne o f the 
depar t me nts .of th e federa l govern m ent arc not subje ct to the ju ri sdi c tion 
of the s ta te in regard 10 matters ari s in g in the usua l course of the di s­
c harge o f th eir du ties a s s ti ch offi ce rs. 

vVith th is rul e in v iew, this depar tm ent in an opini on ren dered unde r 
datc of July 13, 191 2, h eld tha t a n engineer employed in the governm ent 
post office could not be required to comply with th c provis io ns of t he 
s tate Jaw r C(luirin g him to proc ure a n engineer' s li cen se as a condition 
to th e oper;'\tion b y hi m of a s team bo ile r used in th e pos t office building . 

I think it equally cl ea r that thc dut y o f inspec tin g th e boi lers in the 
a gency bui ldi ngs referred to b y you, res ts exclus ively upon the officers 
a nd em ployees o f th e gener;l l gO \'c rnl11 ellt and th at the s ta le office rs a rc 
withollt author ity to inte rfere w ith th e pe rformance of that du ty. 

Augus t 10, 1916. 
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Yours truly, 
JAMES E. MARKHAM, 

Assistant Attorney Gener:d. 

STATE-Inspection steam boilers-Vessels navigating international 
waters. 

R. E. Miller, State Boiler In spec tor. 
D ear S ir: You ca ll attention to thc fact tha t th erc a rc several s team 

boi lers on boats o pera te d on Rain y ri ve r and Rain y lake, owned by resi­
dents o f Minnesota, that have n ot bee n inspected by the governme nt nor 
by any in surin g casua lty compa ny a nd yOIl ask a s to your dut y in the 
premises. 
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The sta tute providing for the appoin tment of steam boiler inspec tors 
makes it the duty of th e persons appointed "to in spect all steam boilers 
in usc in the state no t subject to inspection under the laws of th e United 
S ta tes * * * 'and to cxam ine a nd license a ll mas ters and pilots on 
inland wa ters of th e s ta te as nea rl y as may b e accordin g to the regulations 
provided by the laws of the United S ta tes." 

Rainy lak e and Rain y river arc interna tional waters and s team boats 
opera ted thereon a r c subjec t to gove rnlll ent inspec t ion and hence exempt 
from sta te in spec tion. 

June 12, 1916. 
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Yours tr uly, 
JAMES E. MARKHAM, 

Ass istant Attorn ey Gcneral. 

STATE- Boiler inspection-School houses. 

H. M. Way, Esq. 
D ear Sir: You arc advised that thi s office on November 10, 1913, held 

tha t the law docs n o t require tha t the boil er (s team h eating plant) loca ted 
in th e school honse should be inspcct ed by th e sta te boile r in spector. We 
a lso think that althou gh stich ins pection is not required by law it would be 
permissible, in th e inte rests of public safety for th e dis tri ct to have its 
boilers inspected as of ten as might be deemed necessa ry. ]t is not neces­
sary that a person s hou ld have a license to ru n sll ch a heatin g plant whe re 
no inspec t ion is required by law. 

November 18, 1916. 
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Yours tru1y, 
CL1FFORD L. HILTON, 

Assistant A ttorn ey General. 

STATE-Governor-In re consultation with chief executive officers re 
budget, 

Hon. J. A. A. Burnquist, Gove rnor. 

Dear Sir: As to th e cons truction of th e term " in consultatio n with 
chief executive ofTicers" as II sed in sec tio n 5 of chapter 356 of the sess ion 
laws o f Minn. for ]915. I hayc to say that it is my opinion that this 
term refers to the o th er office rs who with th e governor constitute the 
execut ive departmcn t of th e s tate, The heads of boards, commiss ion s and 
the like arc spoken o f elsewhere in thi s chap te r in o ther lang uage. (See 
sec tions 2, 4, 8 a nd 9) . Stric tl y speaking, th ere is but one chief executive 
and tha t is the go \'e rno r, but th e language of th e act under cons ide ration 
extends that word further than to th e gover nor himself and the next class 
to the governo r, and those to whom the te rm "chief executive" can most 
naturally and fittin g ly be app lied ar c those who, wit h him, constitute the 
execu ti ve departm ent. They have no control ove r th e mail er o f the budge t 
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a nd no vote; they do not cons t itute a board ; they arc enumerated in sec­
tion 1 of article V of th e cons tituti on; they have a different status 
from any other officers of the s tate. See Cook \'5. Iverson, 108 Minn . 388, 
390; constitution, article X III, sec t ion 1. 

The "consul tlli io n" a s to charac ter and ex tent wou ld be large ly with in 
the di sc ret io n o f the governo r w ho alone makes th e final rev is ion of the 
es t imates prese nted. Nei ther docs the law limit in any way the cons ulta­
tion of the governo r with those o ffi cers and heads of boards a nd com­
m iss ioners who submit to him es timates of th e expen ses necessary fo r 
the proper conduct of the work over th e financia l fea luTes of which they 
have supe rvis ion. 

December 23, 1916. 
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You rs tru ly, 
LYND ON A. SMITH. · 

Attorney General. 

STATE-Govemor-Rewards for criminals-From what fund paid. 

Hon. Winfield S. H a mmono, Governor . 
Dcar Sir : 1 am of the opinion that bo th by prccedc nt a nd by rca­

sonable interpreta t ion you may oA"er a rewa rd for the dctec tio n, arres t 
a nd conviction of pcrsons who have cOlllmitted sc rio tls crim cs, and the 
reward m ay leg itimately bc paid from th e app ropria tion ."for payment of 
ex penses of requ isi tion s for fugitives from ju s ti ce and fo r detec ting 
c rim inal s." Thi s appropriation is n ow found as parag r aph 10, section 52, 
c hapt er 401, genera l laws of Minnesota 1913. (Page 584). 

March 13, 1915. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney Gen e ra l. 

STATE INSTITUTIONS-Jurisdiction over lands of. 

Secre tary Sta tc Board of Contro l. 

D ear Sir: You ask: 
1. " Has a city (or county) , with in th e limits o f which a state ins t it u­

tion is s ituated, any legal ' autho rity over th e state doma in?" 
I beg to a dvise you that, in my opinion, th is ques t ion is to be answered 

in the affirmative. 
I cannot, at this tim c, th ink of any lcgis lative power ves te d in a count y 

boa rd which would pe rmit it to makc any rules and regulations which 
would b e operative in or o n th e premises owncd by the s late and used 
(or th e purposes o f a s ta te institution. Of course ' the pe na l laws of the 
st~tc ar e operati vc over such territory, and t he she riff, coronor and peace 
officers of the county, would have authority to go the reon, if the prope r 
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performance of their duties required it. \ Vhe th e r all of th e ordi na nces of 
a city in wh ich the s ta te in sti tution is situated wo uld be opera ti ve on the 
s tat e owned lan d, is too broad a question fo be answered at thi s time. \Ve 
prefer no t to pass upon s itch a question unti l a specifi c instance arises. 

It seem s clear that , as a genera l rul e, the o rd ina nces of a c ity in 
which the sta te ins tiwtio ll is situated would be app licab le to such la nd, 
and the condlt c t of persons the reon. To illustrate: An ordinance prohibit­
ing the di scharge of firearms in the city would be vio lated thought the 
perso n dischargin g Ih e g un were standing o n the state owned la nd ; so 
too, an ordinance p ro hibiting drunkenness or lewd behavior would be 
vio lated by such conduct o n s tat e oWlled la nd. (28 Cyc. 391). 

2. The secon d ques tio n is answer ed by th e fo rcgo ing. 
3. Th e third qucstion is: 
"Is the s tate ent itl ed to police protec tio n from the cit y po li ce fo rce 

when necessary?" 

An swerin g thi s Ques tion, 1 beg to advise you that, in Illy opinio n, th e 
persons of the s la te employes and property of t he state, w ith in the 
ter ritoria l limi ts o f a ci t y , are entitled to police protec ti o n, the sa ill e as 
a rc the pe rsons ~lIld property of o th er res iden ts. Fo r Ihe proper per­
fo rmance of th ei r dut ies in this respect, the cit y police office rs have th e 
same .right s on sta te ow ned property as th ey would have 011 privately 
owned property. 

4. Th e fourth q uest io n is as fo llows: 

"Arc 110t the roads and g r o unds w it hin the limits of the sta te 's do main , 
to all inten ts and purposes , pr i\-a te g rounds se t aside for a specific pur­
pose?" 

In my opi nio ll, thi s Question is to be answered in the n e~a t ive. A 
private oWlle r of lands has t he r ight to exclu de a ll pe rso ns therefrom, 
irrespective of what Ill otive th ey ha'-e ill go in g IIpon such lan ds, excep t of 
course, publi c officia ls, in th e proper discha r ge of th eir offic ia l duties. 

P ersons havi ng bus in ess with the super intende nt an d office rs of ;) 
s tate ins titutio n have a lawfu l ri g ht to go upon the s tat e owned prem ises 
for tha t purpose; b u t in so doing th ey l11ust observe reasonab le rnles and 
regulations, made by the authority in charge of such premi ses , as to th e 
time a nd manner in wh ich they exercise their rights. 

Roads and path s 0 11 s tat e owned lands , used for ins tituti o na l pur­
poses, arc subject to the sallle regulatory power o n th e par t of th e pe rson 
or body in charge of th e s tate owned lands, as are Ihose parts of sllch land 
not so utilized. ]f, however, state owned land s happe n to be located on 
two s ides o f a public h ighway, the state a nd it s officers ha\'e 11 0 m ore 
a uthority o\'e r such road than would th e pri"ate owner o f lands s ituated 
on two sides of a public road. 

T he person, o r body, in charge of state owned lands which arc used 
for institutional pttrposes, have a r igh t to exclude the genera l public frem 
usi ng snch lands for recrca lio ll purposes, especia ll y if s ti ch li se is inimi cal 
to the welfare o f the inma tes of the in stitution. 

The lan ds mus t be Il sed for the purposes for which th ey were ac­
quired, an d a usc which is subvers ive of that purpose should no t b e per­
mitted . 



308 BIE N N IAL REPORT 

I do no t a tt em pt to pass upo n th e t he ques tion of whethe r any public 
highway wh ich fo rm erly exte nde d through the g ro unds at F e rgus F a ll s 
has b een vaca ted as stich, so as to be d ivested o f it s character as a public 
highway. 

Section 4082, gcncnl.l s tatu tes 19 13, provides inte r a lia: 
HTh a t th e s late hospi ta l f o r th e insane at F ergus F all s shall be m ain ­

tained uncle r the genera l m a nagemen t of the board of contro l." 

Yours t rul y, 

e. LOUIS WEEKS, 
Ass istan t Atto rney Gene ra l. . 

JlLl y 8, 19 15. 
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STATE LANDS-Con tracts-Rate interest-Right of holder to pay con~ 
tract before maturity. 

J. A. O. Pre ll s, Sta te Auditor. 

Dcar Sir : R ela tive to chap te r 13, ge ne ra l laws 1915, J have to say tha t 
thi s chapte r amends sect io n 5210 of th e genera l stautcs 1913 so th at fO llr 
per cen t becomes the uni ve rsa l ra te of in te res t 011 contracts o uts ta nding 
fo r th e sa le of school la nd s w it hout r egard to the da te w hell th ey we re 
m ade. 

I have a lso to say that in my j ud gment if a ny pe rson wi shes to pay 
up on any cont ract for the sa le of land by the s late, he may do so at a ny 
time by paying the princip.d wit h th e int erest in ful l. I n terest' docs no t 
now become due "i n ac!\'ance" bu t as annua l in te res t on ordina ry obliga· 
tions becomes du e. 

March 3, 1915. 
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Yours trul y, 

LYNDON A. SMITH, 
A lto rncy Ge ne ra l. 

STATE LANDS-Leases for sale of dirt from land under mineral lease. 

] . A. O. P retls, Sta te Auditor. 

Dea r Sir: I am of the opi nion that lh e auditor may execut e leases 
fo r th e sa le of sand, g rave l. a nd black d ir t fro m the la nds wh ich arc under 
m inera l lease, p ro vided the la te r lease now made docs no t in a ny way 
int erfere with a ny of the r igh ts grnn lcd to ~he lessee under the for lllcr 
lease. 

M ay 20, 1915. 

Yours tr ul y. 
LY N DON A. SMITH, 

At torn ey Genera l. 
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STATE LANDS-Mineral lease- Forfeiture for non-payment of royalties. 

J. A. O. Prcus, Sta te Auditor. 

Dear Sir: Y OII call attenti on to th e l:l ngu:l gc in th c s ta tutor y form 
o f mineral Icase wh ich r ela tc s to th e ca ncellin g of the lcase by th e state 
auditor for f:lilure to pay royalties o r taxes "fi rst ha vin g given to the 
part y of th e second part at leas t twenty (20) d:l Ys ' not ice in writ ing" 
and yOll ask whe ther s ti ch dclinquen t tax es o r royalties could be paid 
durin g the twenty-day period, th ercby defeatin g th e attcmpt to can cel 
the lease. 

The above qu o ted lan guage is som ewhat indefin it e as to th e purpose 
o f such noti ce, but in my opinion it ca n be g ivcn no oth er consis tcnt 
m eanin g than that th e s ta te throug h its auditor lllu st give s uch no ti ce of its 
intcntion to cla im a forfeiturc and can cellatio n of the lease as a condition 
precedent to it s rc-entry or to the commencement o f cour t proceeding 
to te rminate th c r ela tion o f th e parties and give to the s ta te th e possess ion 
o f the property. It is th e na ture of tha t many morc days o f grace after 
the statc has dec id ed to apply th e remedy of forfei ture fo r th e breach of 
the covenant to pay money. It the refo re necessaril y follo ws that the 
lessee. durin g sa id twenty-day period. could pe rform its con vena nt to 
pay royalti es or taxes due and thereby prevent the proposed cancella· 
tion. 

The ri ght to fo rfeit a lease for non -pay mcnt o f rent is intended merely 
as security for th e pay ment o f the rent, a nd it is a we ll-established ru le 
that even after an ac tion has been in stituted by the landlord to recover 
possess ion for breach o f a covenant to pay mOll ey that th e tcnant, upon 
payment of arrea r s wilh inte res t and the cos ts of the proceedin gs, if any 
are institut ed, is en titl ed to be relieved fr om the fo rfeiture. So tha t even 
under th e old fo rm o f min eral lease used orio r to the all1~'Hlm e nt of 
1895, whi ch did n ot provide fo r thi s preliminary twent y-day no tice. the 
lessee can tender his m oney payment before th e s ta te had actua lly taken 
possess ion afte r a jud gmcnt of court d ecree in g the lease cancelled and the 
rights of the lessee for feited. and be th ereby entitled to continue under the 
lease 

You a lso ask whe th er you could declare a ca nce llat io n an d take 
possess ion of th e premises w itho ut g iv in g sti ch t wenty-day noti ce. This 
is answered in th e nega ti Ye if the lease con tains a provis ion fo r no tice 
such as above quoted. 

Septembe r 8, 1915. 

Yours t r uly, 

WILLIAM J. STEVENSON, 

Ass istant Atto rn ey Genera l. 
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STATE LANDS-Mineral leases-Right of state. to compel washing of 
orc. 

J. A. O. Prctls, S tale Audit or. 
D ear S ir : YO ll present severa l prob lems con ce ruin g th e washin g 

or con centrating of iro n orc o n s tate lands. whic h lands arc covered by 
the ordinary s tatutory min era l lease. ] advise yOIi the reo n as follows: 

1. Th e question of wheth e r the st:il c ca n compel it s lessees to mine 
iron orc at a ny g ive n tim e cluring th e term o f the lease has been con· 
side red Illany tim es by the stat e audit or and by thi s office withont any 
de finite conclusion bein g reached. J prefe r not to ex press one at thi s time. 
I think, however, that if th e washin g or o th e rwise concentrating of iron 
orc becomes genera l in th e minin g r eg ion ill which the s tate's ore depos its 
are sit na te, so th ~l t snch conccn tra tin g is conside rcd a cllstomary and 
approved prac ti c.1i me thod of mining operat io ns, that the s tate will have 
the sam c rigilt to com pcl th e lessee to so trea t th e low grade ore that it has 
to compel the lessee to remove, ship and pay for th e depos its of m erchant­
able ore. 

2. If such tr ea ting of low gr;lde o res becomes an a pprovcd, prac ti ca l 
and cus to mary method of mining opeT"<llion , the s lat e auditor, in my 
opin ion, has the lcgal ri ght to de termin e that th e low g rade s tate ore! 
may be so trea ted, a nd Ihrough the s tale minin g in spec tor, may arrange 
the dctai ls thercof. ]f it is ini pracl icablc 10 so con cent rale sllch o rcs 
upon th e p remises conred by th e lease. and the treatin g of th cm in the 
vi cinity by sO llie ce nt r:l1 concentrator plant appears to be fo r the bes t 
int e rcs ts of th c s tatc, T sec no legal objec tion to th e s late a uditor reaching 
such conclus io n .\ltd arra nging th e detai ls o f in spec tio n, \\'cil;hin g and othcr 
control in the best prac ti ca l man ner. 

3. 1£ th e process of co ncentration c<'ases OIl the po int wh cre the ore 
con tain s th e lowes t per centage o f iro n, w hich makes ore o f that particular 
s tructure. and of tha t particular comb ina ti on with o th c r ing redi r nts 
mercha llt rtble. thc royalt y sho l11 d bc co mputed upo n s ll ch conccntrate. The 
state shollld ).;cC it s royalt y lIpon the iron orc as it is takcn fro m thc 
g-round, or as it llIay be cleaned or concc ntra ted, to th c cx te nt of and 
for th e sole purpose of m rt kin g it mercha ntab le, and 110 m ore. 

Yours truly. 

IV ILLl AM J. STEVE~SON. 
Assistant A ttorn ey Gencral. 

March 1. 1916. 
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STATE LANDS-Trespass upon , after sale. 

J. A. O. Prcll s, State Auditor. 

D ea r Sir: YOll s ta te that lhi s su mT1l e r the part y namcd by yo u pur­
chased a trac t of s ta te swa mp land in S t. LOllis coulll y at public atl c tion. 
paid fift ccn pe r ccnt of th e pl1rchase price as required by law, and con-
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trac ted to pay th e ba la nce someti me wit hin for ty years at t he ral e of fo ur 
per cent interes t. 1 t now appea rs th at cer ta in m in ing com pani es by 
m a intainin g da rns a rc fl ood ing th e la nd ill quest io n. YOII th en submit the 
fo llowi ng inq uiry: 

" Inasmuch as * • • int e res t appears t o be 15 per cent o f th e 
sellin g p r ice o f the la nd an d th e sta te 's fi na ncia l in terest 85 per cent o f 
the same, I des ire to be a d vised w ha l, if any, ac tio n can be laken by the 
s la te to a ba te th e Irepass upon th e descr ibed p ro pe rt y. " 

Our supreme court in t he case of \ >\I h ite & Street T ow nsite Co. vs. 
Nei ls L umber Company, 100 Mi n n. 16 (22) held as fo llows: 

"The o wner of 'l s ta le ce r tificate of sa le of school or swa mp la nds is 
entit led to possess io n of Ih e la nd an d ils re nt s a nd p rofi t s, a nd as aga ins t 
a ll the wo rld , excep t the sta te, be is to be t reated as ow ner o f the la nd. 
H e lIIay m ai n tai n eject me nt fo r il s possess io n ;IIH I trepass aga inst a 
wro ngdoer. \oV he n th e pate nt fo r s ll ch la nd issues, it re la tes back to the 
da te o f the sale." 

In m y opi nio n it wo uld th e refore fo ll ow th a t th e sta te canno t m a in­
tain a n ac tion to :dJate t he dams in <luestio ll . It is bare ly poss ible, ho w­
ever, th a t if the inju ry being do ne to th e la nd is of a pc rmane nt na tu re 
and o f such a nat ure and to a n ex tent t ha t ser iOll s ly im pa irs the securi ty 
o f th e s t a te fo r the bala nce t ha t is to be pai d to it, p roceed ings may be 
mainta ined by th e s late. 

O c tob er 15, 191 5. 
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Yours truly. 
CLIFFORD L. HILTON, 

Ass is tant At to rn ey Genera l. 

STATE LEGISLATURE-Adjournment after one day's session. 

H o n. H . H . Flowe rs. 

D ear Si r : I am of the opin io n t hat t here is no lega l objec t ion to the 
leg is la ture adj o urning thi s day. The ru le wit h regard to t he p rovin g of 
the j Ollfll a l is s ta tuto ry a nd th erdore th e legis lat ure is 11 0 t ob liged t? re­
gard it. Each ho use of th e legis lature sho uld however, read a nd correc t 
it s jo urnal as kep t today before a d jou rni ng. 

Th e sect ion o f t he cons titution which crea ted some doub t is !'iectio n 
22 o f ar ticl e 4 w hi ch p rescr ibes t ha t "No bill s ha ll be passed by eithe r 
house of the legis lature li pO Il th e day p resc ribed fo r th e a dj o urnme nt o f 
th e two ho uses." T hi s provis io n rela tes to th e prohi b it io n of the passage 
of ac ts UpOIl e ither the nin et iet h day of a leg is lat ive session or t he day 
which has been fixc d by some previo us reso lu tion o r ac t as th e ti me o f 
adjo urnm ent. . 

Thi s is l11 y bes t judg m c nt a nd tha t of o th er s fam iliar with th e matt er. 
Th e r eco rds o f th e consti tut iona l cOllvention show th at 110 di scuss io n 
wha tever of thi s sec tio n was had pr io r to its adoption. 

O ctobcr 28, 1916. 

Yours t rul y, 
LYNDON A. SMITH, 

A tto rn ey Gcner al 
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STATE LEGISLATURE-Bills lost after passage. 
H on. J. D . Sullivan. 

D ea r Sir : The rules of the senate r equire every bi ll to be engrossed 
before bein g transmitled to the ho use of represntatives for concurrence. 
Ru le 47 requires that a ll bills s hou ld be enro lled, but does no t state at 
what exact time in the course of th e work of the legis lature upon the 
bi ll th e enrollm ent sha ll take place. The h ouse ru les say that when the 
bill s a rc r epor ted correct ly enrolled and presen ted to the presiding office rs 
of the two houses for the ir signa tu res , they are to be presen ted to the 
Governor for hi s approva l. The constitution says: 

"Eve ry bill having passed bo th houses s ha ll be carefully enrolled and 
sha ll be s ig ned by the pres idin g office r of each house." 

O ur supreme court has co mlllen ted on what cons titutes the m eaning 
o f the word "passed" in th e case o f Burns vs. Sewall, 48 Minn. 425, 430. 
I n that case appea rs the following: 

"Sec tio n 21 of the ar ti cle (4) provides : 'Every bi ll having passed 
both houses shall be ca refu lly enrolled and shall be signed by the p res iding . 
office r of each house.' \"' hen that is done the b ill is in condi t ion to be 
sent to the Gove rno r fo r hi s action IIpon it. It is th en to be deemed as 
'passed' for that pu rpose." 

If the bill was los t in th e engross ing clerk' s office, rathe r than in 
the enroll in g c:I erk's office, it would seem that it never was presented to 
the Governor for hi s approval. No bill can b e considered as passed com~ 
plctely until it not only has b ecn presented to th e Governor but sig ned 
by him. 

Sec tion 11 of ru le 4 says : 
" E ve ry bill which sha ll haye passed the senate a nd h ouse of repre­

senta ti ves in conformity to the ru les of each hOll se, and the joint rules 
of the two hOllses, shall , befo r e it becom es a law, be presented to the 
Governor of th e s tate." 

This bi ll was in exis tence on Apr il 21, w hich was the las t day fo r 
passage of bills, consequent ly, it was one of th at class of bill s which the 
Governor had three days afte r the adjournmcnt of the lcgis la ture within 
wh ich to s ign. That class of bi ll s did not becom e laws unless the Governor 
signed them, because of the adjournmcnt of the legis lature. 

I canno t see any way in which this los t b ill can b e legally considered 
a law, or b e made a law. 

May IS, 1915. 
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Y ours truly, 
LYNDON A. SMITH, 

Atto rney General. 

STATE LEGISLATURE-Enrolling clerk-Salary-Powers-Committee 
legislature expense. 

Hon. H . VV. Haislet. 
D ear Sir: You inquire: 
First-A s to th e construct ion o f tfi e law which fix es the amount of 

salary of th e enro lling clerk o f the house, <,. nd, 
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Second-As to the limit of the powe r of the legislative expense com· 
mittee, under sect ion 21 of chapter 3, gene ra l s tatutes 1913, I have to 
say: 

Firs t : The sa lary of th e ellrolling clerk of th e hOll se seems to be 
fixed at $5.00 a day by the sta tute of thi s sta te. The sta tute docs no t 
speci ficall y state that the enrolling clerk shall be paid $5.00 a day, but 
it docs say tha t "a ll o ther employes" are to be pa id $5.00 each, unless fixed 
at a less S I1l11 by resolu t io n of the appointing body. The o nl y doub t as 
to the correc tn ess of thi s a nswe r is crea ted by paragraph 4 of sect ion 33, 
general s ta tutes 1913, which says " the ass istant secre ta ri es an d assistant 
clerks $7.00 each." \ <V hell thi s is read ill cOllnec tion w ith that which 
precedes, it would seem plain that the perso ns w ho are to receive this 
$7.00 each per day werc th e ass is tant s of the secre tary of the senate and 
th e assistants of the clerk of th e h ouse. The s ta tute provides (section 30) 
tha t there s ha ll be "a first and second a ss is tant secre tary" of the senate 
and "a fir st and second ass istan t cle rk" of the house, and it is to these 
spec ific offices that the statute refers when it fixes their sa lary at $7.00 
per day. 

Second : The sta tute says (sec tion 31): 
"Each house, afte r it s o rganiza t ion, may appoi nt, and at pleasure re ­

move, such necessary door keepers, cloakroom keepers, clerks, messengers, 
and ot he r employes as arc provided for by it s pe rmanent rules, or r ecom· 
mended by its committee on leg isla t ive expenses." 

This means tha t neithe r house of the legisla ture ean appoint employes 
of th e kind above mentioned except when s ti ch employes have been ei ther 
(1) pr ovided for by it s permanent rules, o r (2) recommendcd by its COIll­

mittee on legis lative expenses. 
The committee on legislative expenses of eith er house has a check 

on it s ex penses which cannot be evaded by stich single house except by 
the adoption of permanent rules. 

J anuary 25, 1915. 
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Yours truly, 

LYNDON A. SMITH, 
Attorney Genera l. 

STATE LEGISLATURE-Contested seats in-Evidence to be consider~d. 

H on. G. B. Bjornson. 

Dear Sir: As to w hat ex ten t sec tions 525, 526, 527 and 528 of chap ter 
6, gene ra l s ta tut es 191 3, are binding upon the house of representa ti ves in 
the matter of receiving, accepting, ac tin g upon an d determinin g e lec tio n 
contes ts and evidence furnished by cont es tant s, 1 have to say that th ese sec­
tions are valid {or the purpose for w hich they we re enacted and to the 
extent to which the legislature had the righ t and power to enact them. 
Th ey were enacted by virtue of a specia l power gh'en to the legislature 
by a clause found in sec t ion 17 of article IV of th e state const ituti on. 
This sect ion contai ns the followin g paragraph : 
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"The leg isla ture shall prescribe by law the manner in w hi ch evidence 
111 cases of contes ted seats in e ith er hOllse shall be taken." 

This ev idence ca n o nl y be used in th e determ ina t ion of contc.sts as 
to e lec t io n to OIIC 01' th e oili er o f t he ho uses of t he legis lature. S uch 
co nt cs t is befo re the ho nse, a SC,lt ill w h ich is being contested. The 
cons t itution provides that "eneh hOllse shall be the judge of the elect ion 
rc.turns and eligibi lity of it s ow n m embe rs." (Sc.c ti o n 3 a r ticle ] V). 

Th e two clauses of the co nstitutio n a lrc<ldy quoted do not conflict 
w ith each olh er. One clau se relat es to the de termination of the qu es tion 
a s to wh o is elec ted and qualified as a m ember of the hOll se to which he 
claim s to have been elec ted. The ot he r, so far as it is a const itutional 
law, provid es th e manne r in which ev ide nce in s uch cases is to be taken. 
The statutes which do presc ribe ru les as to th e taking of evide nce app ly 
to tim e pri or to th e meeting o f th e leg is la ture , a nd ev ide nce taken 
pursuan t to those laws, by o r in be ha lf o f contes tant, sho uld be presented 
to the leg islat ure, and the legisla tu re s ho uld recei\"c it and consider it . 
'The exac t re la ti o l1 o f ev ide l1 cc so taken to the work of th e legis la ture in 
dec idin g a s to cont es ted sca ts, has been s ta ted by the supre m e court a s 
fo llows: 

"Th e wh o le matte r is s till wit h th e legis lature, who ca ll r ece ive or 
reject the eviJ e llce secm ed b y th e in spection and exa minatio n of the 
ballo t s, an d if they receive it, g i\"e it o nl y stich wei ght as they see fit. It 
is merely a cO llve nie nt 1Jl c thod of pre pa rin g o r secu r in g ev idence in ad~ 
va nce of the m ee t ing o f th e legis la ture, ins tead o f wai t ing unti l that body 
con\'CIl CS; a nd it no m o re interfe res wit h it s cons titutiona l ri ght to judge 
o f th e elec tio n o f its own m embers than docs the law requiring the board 
of calH'assers to g ive a ce rti fica te o f election to th e ca ndidat e receiv in g 
th e hi g hest nUlllber o f votes. Sce O 'Fe rra ll \"s. Colby, 2 Minn. 180, (G i1. 
148). Thcre is nothin g' in State ex rei ,"so Pee rs, 33 Minn. 8 1, (2 1 N. VV. 
860) in conflict wit h thi s view. Thi s law as w e have cOllstflled it, is a 
provis io n enacted by tlt e leg is lature it self fo r securin g or prepari ng evid~ 
e nee to b e used o n th e tri a l of the cont es t ; a nd , as said in the case 1'as t 
cit ed, the honse lIIay re jec t it altoge the r, a nd p rovide, if th ey sec fit, f or 
the re~examina ti on of th e ballots in some o th e r way." 

Sta te vs. Searle, 59 Minn. 489, 492. 

I a m of the opin io n tha t the foregoi ng dec is io n o f th e supre m e court 
s late s th c law a s it now ex is t s , th a t it is a n int erp retation of the sect ions 
of th e s tatute invol\'ed in your ql1cs li oll in subs tance, and th at it should 
b e dee m ed th e g u idi ng rul e o f the legis la ture. I am further of the opinion 
that t he leg is lature m ay obtain furt her in fo rm ation upo n th e ques tio ns il1 ~ 

valved in any ron tes t before it ill such way as it deems- must conducive 
to a fair an d inte ll igent decis io n of the <tues ti o n involn d . The leg is lature 
does no t see m to ha n pro\' ided a m ethod s t ric tl y a nd wholly app licable 
to th e securing o f ev idence in elec tio n cases afte r the convening of the 
leg is la ture. Unde r StI ch c irCllllls t a nces the leg is la ture shou ld take the 
ev idence in ways as nea rl y lik e th e manner prescribed by th e s tatu te as 
po~s ibl e , but sho uld supple ment it by such invest ig at ion a s wi ll satisfy 
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it most fully as to the me rit s of th e case. Ultimately the house oi repre­
sentatives must do the work ass igned it by the constitution of bein g "the 
judge of the e lec tion return s and e ligib il it y o f it s own members." 

J a nuary 28, 19 15. 
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Yours truly, 
LY NDON A. SMlTH, 

A ttorney Genera l. 

STATE LEGISLATURE-Expenses of contest in-Cannot be paid out of 
legislative expense fund. 

H a n. G. B. Bj ornso n. 
D ea r Si r: Relat ive to the payment of expe nses incurred by con­

tes ta nt s and contestees in court p rocedures in aid of their cont es ts, I have 
to sa y that it has been th e Cll s tom in Ihi s s ta te for th e leg isla ture to 
appropr ia te, or to refuse to appropriat e, money for the payme nt of s it ch 
expenses. Taki ng into consideratio n thi s custom, a nd decis ions wh ic h per­
mit a legis lature to rat ify tha t wh ich it mi ght have done in the firs t in ­
stance, and the fu r th e r eX lc ll si\"e powers w hi ch a 1cgisla tl\l"e has in th e 
regulation o f a ll e lec tion matt ers, includin g contests, J have to sa y tha t 
I a m o f th e op in io l1 that if th e legis lat ure in its wi sdom s hou ld see fit 
to pay the expe nditures of contes tants an d co ntes tees in a ho nse of th e 
legis lature, it could do so. J am furth er of the opin ion that Sti c h pay me nt 
cannot be made ou t of the fund prov ided by th e :l. ppropr iation of the 
legis lature for ordina ry legis lative expenses. 

It would fo llow, from th e "hove, that a concur rcn t reso lu tion o f the 
house a nd sena te would have no bearin g" upo n th e <Iucs t ion except as a n 
expression of the opinio n of the two houses. The expe nses could no t he 
paid except by a bill passed by th e legis lature, :l ppropriatillg th e amount of 
the same fo r the specific purpose o f their paym ent. 

January 28, 1915. 
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Yours t ru ly, 
LY~DON A. SMITH, 

Attorney Genera l. 

STATE LEGISLATURE-Members of, as witnesses- Procedure. 

H o n. C. L. Sawyer. 
D ear Sir: ]11 r eply to your inquiry wh e ther a co mmitt ee of th e house 

of rep resentatins ca n requirc th e a tt cndance o f a member o f th a t hOll se 
or of the senate, a s a witness in an in vcs tigatio ll, I have to sa y th at this 
matter is one fo r th e de termination of the r es pec ti vc hOll ses. Acco rdinR 
to all th e precedent s th at ] can fin d, members o f the ho tl se of representa­
ti ves of the United States han a lways attended as wi tn esses t he mee tings 
of any in vestiga tin g committee, thoug h o nce a mcmber did so under a 
most emphatic protc st. See Hinds Precede nt s. vo lume J, sec tions 1777 
and 1778. 
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do no t fec i that 1 have ye t examined int o the matter suffi cient ly to 
g ive a fin a l opin io n, b ut m y judg m en t is that if a ny m embe r o f the hou se 
should no t a tt end w hen summoned, the ma tte r should be report ed by the 
committee to the hOll se fo r its act io n. ] r he sho uld a tt end and r efuse to 
testify , th e sam e cOllrse s ho uld be p urs lI ed. Jf a sena tor is desi r ed by a 
hou se com mi tt ee, I would th in k it proper to issue a s ummo ns fo r him 
and send it to the scnate w ith a reques t that it be served by the scrgcant­
at-arm s of the s ena te and th a t the senate give th e sena tor leave 10 appear 
befo re the house committee and test ify. 

Macch 24, 1915. 
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Yours tr ul y, 

LY NDON A. S MITH, 
A tto rney General. 

STATE LOANS-Applications for-Ditches. 

Jam es H . H a ll, County A tto rney. 

D ea r S ir : In the m at ter o f apply in g fo r s ta te loan s, 1 cam e som e time 
a go to the following conclusion and sti ll adh ere to tha t conclus io n : 

"If s uffi cien t ev idence is fu rnis hed to the a tto rney general that the 
county is in good fa ith borrow in g fo r t he purpose of pay ing fo r the 
con struct ion of a di tc h , th e pa ym c nt fo r which it canno t escape, the county 
has sho wn a ll that it is necessary to sho w in making a n applicatio n for 
a loan to obta in m o ney to usc o r to rep lace money used in the construc­
tion of any dit ch." 

Much 20, 1916. 
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Yours tr ul y, 
LY ND ON A. SMITH, 

Attorn ey General. 

STATE LOANS-Bonds-Extending maturity of 

L. J. Hauge, Dis tr ic t Cle rk. 

D ear S ir : R ela ti ve to cha ng in g the date o f maturity of ce rta in bonds, 
for the sa le o f w hich to th e sta te you are m aki ng app lica tio n, I ha ve to 
say tha t in th e case o f Sorenson vs. School Dis trict, (122 Minn. 59), some 
two a nd o ne-half yea rs ago, th e supr em e court said tha t wh en the due 
da te of bo nds to b e offe red to the s ta l e was cha nged by subsequent resolu­
tion, so a s to make each b o nd com e a yea r late r, a nd th en was do ne by 
resolutio n of th e board, the funda m ental p ro positio n had 1I0 t been changed 
and th e applicatio n was s till good. T he court sa id: 

"Th e p rac ti cal pro pos itio n p resented to th e el ec tors co ncern ed the 
ad visability o f th e act io n fo r the purpose stated . No Qu es tion can be 
rais ed of inh erent inva lidity , a nd the result s of the chan ge effected by the 
postponem ent in th e dat es o f maturity arc inconsequential." 
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Therefo re, answering distinct ly your quest ion, I have to Say that in 
my opinion you do not have to pass a resolution, post notices or . ho ld 
meetin g, but only to meet as a board and pass a resolution changing the 
due dates sufficient ly so that no bond beco mes dll c before J uly 1, 1921. 

D ecember IS, 1915. 
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Yours tru ly, 
LY NDON A. SMITH, 

Attorney Genera l. 

STATE LOANS-Change of form of organization. in bonded district. 

E. O. Melby, Esq. 
Dear Si r : \Vhere t\\'o or l1Iore districts arc consolidated, such con­

solidation does 11 0 t change the obligat ions relative to the payment of 
bonded indebtedness ; ill ot her words, if di stri ct A has outs tanding b onds 
and is reg ularly conso lidated with other di st rict s, such consolida ti on docs 
not r eline said district A from th e bonded obligation, and docs not place 
the bonded obligation upon the new consolidated di stri ct. 

October 29, 1915. 
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Yours t rul y, 
CLIFFORD L. HILTON, 

Assistant A ttorney Ge nera l. 

STATE LOANS-Change of t erritory in bonded district. 

J . A. O. Preus, S tate Auditor. 
Dear Sir: I h ave to say that w he re an applicat ion is made to the 

state for a loan by a school district and th e loan is granted, that all the 
terr itory included in the school district at the time any portion of the 
money is turned onr by the state to the school di s trict becomes charge­
able with the repayment of such mo ney and the lakin g of certain territory 
ou t of the school di s trict after the turn in g over of stich money does not 
relieve stich land so taken o ut o f the obligation of the loan. If a loan is 
made to a school di s trict and the school district boundari es are changed 
by th e taking of territory therefrom, prior to the payment to the school 
district of money under the loan, then such territory is reli eved from the 
obli gat io n of repayment of such portion of the money as may have been 
turn ed ove r to the school di s tri ct after such detachm ent of territory. In 
the in stan t case it appears that a loan was made to a certain sc hool district, 
the appl icat ion therefo r lUl\'ing been approved by the Attorney General 
and the loan auth or ized by the state board of invcstment, a po rtion of 
the money covercd by the bond issuc was turned ovcr to the school dis­
trict and a few days after the county commissioners detached ce rtai n 
territory from the school di st rict. Such detached te rritory, together with 
the o th er territory within the school di stri c t at the ime he application wa~ 
made, is he ld for th e amoun t of mon ey so paid ove r. Upon the payme nt 
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to th e schoo l di s tri c t of the ba lance of the loan, suc h paym ent being made 
a ft ct th e detac hmen t o f th e ter rit ory a fo resa id , the obliga tio n of the bond, 
insofar as such after paid money is concerned, r es t s upon the remain in g 
te rrito ry of th e school di s tri c t. The conditi o n of the municipa lit y as re­
ga rd s territory and finan cia l conditio n and th e fac i as to w he the r th e 
area of the llIunicipalit y has beell chan ged sin ce th e application was made, 
sho uld be asce rtain ed be fore any m o ney is paid ove r 10 such mu nic ipality. 
This is parti cula rl y t ru e when a considera t ion is had o f the limitation;o, 
contained bo th in the law a nd the const itu tion upo n the amount tha t can 
be loa ned to a muni cipa lit y which a mo un t is as YO Il know, lim it ed to fifteen 
per cent of t he assessed valuation of the real esta te in such muni cipalit y. 

O ctober 28, 191 5. 
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You rs trul y. 

eLl FFORD L. HILT ON, 
A ssis tant Atto rn ey Genera l. 

STATE LOANS-Indebtedness of applicant. 

c. ). Dodge, Vi llage A ttorney. 

D ea r Sir: I am of th e op inio n that sect ion 1877 gene ra l s tatutes 1913 
does no t pre\-ent your procur ing a loan frOIll the s tate of Minneso ta, a l­
tho ugh th e t e rm "all o ther indeb tedness" docs not m ean net in debtedness 
but g ross indebtedness, o r as yo u pu t it, " indebted ness of e ve ry nature." 

I am o f th e opinion th a t th ere is 110 ol her li mitatio n upo n yo tlr v illage, 
unde r th e facts stated by yo u in yO ll r le tt e r of October 19, 191 5, than the 
cons titutio na l limit , to-w it : That the bo nded indebtedll ess of a municipality 
to whi ch th e s tale is loan in g money sha ll no t (includ ing the a m o unt so 
loa ned ) exceed fifte en pe r cen t of· th e assessed rea l es tate valuatio n. The 
exac t wordi ng o f the cla use as found in sect io n 6, a rt icle V III o f the 
cons titutio n is: 

" Nor sha ll such loan o r in ves h nent be m ade w hen the bonds to be 
issued o r purchased wo uld make the entire bo nded indebtedness exceed 
15 per cent of the assessed valuat io n of the taxab le rea l propert y of the 
county , school di s tri c t. c it y. town or \' illage issuin g suc h bonds," 

1 do no t think that sect ion 1877, ge ne ra l sta tutes 19 13, app lies to yom 
v illage a t th e present tim e, partic ul a rl y because by you r letter it a ppears 
that yo u ha d , a t the tim e o f th e passage of chapter 320, ge nera l laws ot 
Minn esota 19 15, a Aoating indebtedness exceeding $5,000, an d th erefore 
your vi llage com es wi thi n the provis ions o f that act. ]f you did no t have 
a fl oat in g indebtedn ess in exccss o f $5,000 o n April 24, the n yO ll would 
Il Ot com e undcr that law. You have no t distinctly s ta ted the amollnt of 
your ind ebt edn ess at t ilat tim e, but I lake it infe renti a ll y that it did ex­
ceed $5,000. 
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The ac t has bee n quest ioned somewha t as be ing class legisla tion, but 
this office docs not presume un const itutiona li ty, nor ac t upo n a ny S llS ­

picio n where th e re is not a prac ti cal certainty on th e fa ce of a s tatute 
that it is un constilll ti o na l. 

Yours t rul y, 

Novembe r 12, 191 5. 
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LY NDON A. S MITH, 
Atto rney Genera l. 

STATE-Oil inspection-Duties of inspector. 

A. ] . Ru sh, State Ins pecto r of O il s. 
Dear Sir ; You ask w het her your department should now fu rni sh to 

oi l cOlllpanies s tenci ls to enable such companies to b ra nd the ir ba rrel s 
or o th er container s in com pliance with th e present oi l in spect ion laws, I 
state that it is m y opinion that you r inquiry is to be an swered in the 
negat ive . P rio r to the ame nd1l1 ent s of 1915. the law p rovided-

"The inspecto rs shall brand without ex tra charge onc such barrel 
for eac h fifty -five (55) gallons ther eof," 
which was previously in spected in tan k cars. This prov ision was omitted 
in th e 1915 ame ndme nt s, a nd your department a nd it s inspec to rs were by 
s tich amendments relieved of the dll ty o f brandi ng th e ba rre ls, but the 
own er s arc s till re(llIired to bran d the barrels to correspond with the re­
sult of your in spectio n. Th erefore, th e duty of furnishin g the s lenc il s as 
we ll as th e labor in complyi ng w ith th is law rests upo n th e · co mpanies 
whose dut y it is to so com ply. Jt is no Illore your dut y to ft lrni sh the 
stencils than it is to furn ish th e fo rm of ce rti fica te w hieh th e se llin g C01ll­

pany is requi red to give ~o purchasers. 

J uly 2, 1915. 
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Yours truly, 
W I LLIAM J. STEVENSON, 

Ass is tant Attorney Ge nera l. 

STATE-Permanent trust funds-Loans to municipalities-Defects in pro­
ceedings. 

Eric L. Thornto n, COlmty A ttorney. 
D car S ir: J h ave to say tha t every elee tion at which th e question o f 

borrowing m oney fr0 1ll t he sta te upo n the bonds of the munic ipal ity or 
schoo l di s tri c t is pnssed upon, mu st be called by the board o r other 
governing body of th e Illuni cipality. ]f th e board ca ll s a mee tin g, th e 
state does not ques tion w he the r or no t th ere was a s uffi cienl petition to 
com pel th e board to act. ] f the boa rd ca ll s a n elect ion and properly 
submits to the ,'oters the question of issuing bo nds, the s tate w ill no t 
question wh e the r th ere was a pe t iti on o f th e board for the ca lli ng of such 
an elec ti on o r not , no r whet her that pc titi on, if Olle, was sufficie nt to COIll -
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pel the action of the board. Th e board does not have to act without a 
sufficicnt petition, but when it docs act, it s action is it s own ac t ion and 
sufficient. The only ques tion that can a ri se as to a defective petition is 
o ne as to whe th er or not th e board to whom th e petit ion is di rec ted, in­
sists o n a petition so draw n as to com pel it s act ion. 

J anuary 13, 191 5. 
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Yours tnlly. 
LYNDON A. SMITH, 

Attorney Genera l. 

STATE-Permanent trust funds-Manner of investing. 

To the State Board o f I nvestment: 
In r espones to the resolution adopted January 16t h, I have to report 

tha t the fund s which are now bein g invested unde r t he supervision of thi s 
board are known as th e permanent sch ool fun d, the permanent unive rsity 
fund, th e inte rnal improvelll ent lan d fund, and th e swamp land fund. 

Th ere a re different rcquirem ent s as to th e in ves tment of some of 
th ese differe nt funds . Th e pe rman ent school fund was the first fund, the 
inves tment of which w as regulated by the const itution. In 1875 it was 
provided that "suitablc Inws sha ll be enacted b y the legislatu re for th e 
safe inves tm ent of th e principal o f all fund s which have h ere to fore a ri sen, 
o r may h e reafter a ri se fro m th e sa le or other di spositi on of such lands 
or the in come from sti ch lands accruing in any way before th e sa le or 
di sposi tio n the reo f, any int erest bearing bon ds o f th e United S ta tes or 
of the state o f Minn esota issued after t Ile year 1860, or of s ll ch other 
state as the legislature may, by law. fro m time to t ime direc t." In 1886 
it was provided by an ame ndmen t of the constitution tha t "the permanent 
school funds of th e s ta te may be loaned upon int e rest at th e rate of fi ve 
per cent per annum to th e several counties or school di stricts of the s tate, 
to be used in the e rection of county or school build in gs. No such loan 
shall be made until a pvroved b y th e board consis ting of the Governo r, the 
s tate auditor an d the state treasure r, w ho a re hereby const ituted an in­
vestm ent board for the purpose of the loans he reby auth or ized, nor shall 
any stich loan be for an amoun t exceeding three per cent of th e last 
precedin g assessed valuat ion of th e rea l estate of th e county or school 
distri c t rece iving th e same." 

A sec tion was added to article VITI of the constitution in 1896, pe r­
mitting th e perman ent school and uni versi ty fund of th is s ta te to b e in­
vested in the bonds o f any coun ty. school dis tri ct, city, town or vi llage 
o f th is s tate by th e bonrcl o f comm issioners des ignat ed by law to regula te 
such in ves tment. 

Th er e does not appea r to be any sta lute of thi s s tate regula tin g specifi ­
cally the securiti es in which o th er fuud s o f the s tate than the permanent 
school fund and the univers ity fund Illay be in vested. 

Chapt er 122 of th e laws of 1907 is an act re~111 ati n g' th e procedu re of 
makin g loan s rath e r th an th e inves tment s in wh ich th e mo ney may be 
placed. Assllm in g that th e fo regoin ~ is correc t. th en th e pc rman ent school 
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fund can on ly be invcs tcd in municipal bonds an d in United States and 
state bonds, and in th e latter only when di rec ted by the leg islature. The 
unive rsity fund, by implica tion it would seem, should be inves ted only in 
municipal and school bonds of the various s ubd ivis ions of thi s s tate. The 
swamp land fund may be invested in such way as may be provided by 
statute and the same appears to b e true of the small amount coming into 
the internal improvement fund. 

The certificates of indebtedn ess which have been iss lied by the state 
at different t imes within the las t twenty yea rs, do not cons titute bonds 
w ithin the ordinary and accepted defin itio n of tha t word, a nd th erefor e, 
in my judgment, the pe rmanent school and unive rsi ty fund s of the state 
"holl ld not be in ves ted in them. I sec no reason why a law may not be 
pas.!'=ed pe rmittin g the investment of the oth er two funds in such cert ifi­
cates of indebt edness, cxcep t that it is not considered exactly the right 
11 Ji ng to do fo r a trust ee to invest trust fund s in its own enterprises. H ow­
t vc r, the clements which are comlll on to certifi ca tes of indebtedness and 
bonds are !'O uch as to make them s llbs tanti ally a s imila r inves tment to 
actual state bonds. Both b onds and cer tifi ca tes of indebtedness have be­
hind them the honor of th e s tate, and th e probabi lity, amo untin g to a 
prac ti ca l certa inty th at the sta le will pay its obligation s. Further, those 
obliga tions a re based o n a specific pro mi se to pay, or at leas t t he implied 
promise which exis ts in a tax commanded to be Icvied fo r the purpose of 
payi ng the cert ifi ca tcs of indebtedness. I am of the opinio n tha t it w ould 
be w ell to pass a law w hich docs not purport to be an amendment to any 
law now on th e sta tute b ooks a nd providin g that the present board of in ~ 

vestment shall be known as the board of commiss ioners r equired by sec­
tion 6, article VIn o f the constitution ; th a t said board shall regulate th e 
investmcnt of all the trust fu nds of the sta te except as o therwise provided 
by the con stitution; th a t the othe r trus t funds of th e state th an the 
permanent school and uni ve rs ity funds may be inycs ted in ce rtificates of 
indebtedness as may seem desirabl e to said board of commi ssioners, and 
that the fund s of th e in·terH a l improvemc nt fund and of th e swamp land 
fund shall be inves tcd as th ey acc ru e for in ves tm ent. in the cer tifi ca tes of 
indebt edness now held by th e o th er fund s of th e state, unti l there shall 
be no certificates of indebtedness held as a part of th e in vestments of th e 
permanent school and universi ty funds. 

Respec tfully, 

LYNDON A. SMITH, 
Attorney Genera l 

Februa ry I, 1915. 
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STATE-Statutes-Constitutionality-Improper classification. 

"V. F. Odell, County At torney. 

D ear S ir : I have to adv ise you that th e p rOVIS ions of the first para. 
graph o f section 2325, general statutes 1913, attem pting to withdraw from 
the va luation for ce rtain sabry purposes "mon eys an d c redit s" and mak ing 
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a different rule as regards counties having an area of more than five 
hundred square miles and an assessed va luation of morc than nine million 
dollars was held by this office to be uncons titutional. 

Yours truly. 
CLIFFORD L. HILTON. 

Ass istant Attorney General. 
February 16. 1915. 
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STATE-Treasurer-Refund of moneys paid into treasury through mis­
take. 

]. A. O. Preus, State Auditor. 
Dear Sir : You inquire: 
Wheth er you have author ity to refund payments made to the sta te 

and credited to the proper funds, when such payments have been excessive 
and made through m is take or error. I have to say that the const itution 
of the state prevents yOll from making such payments. 

When moneys arc paid to the s tate and credited to the proper funds 
they are deemed to be in the treasury of the sta te and therefore are can· 
trolled by sect ion 9 of artic1e IX of the cons titution, which says: 

HNo money shall ever be paid o ut .of the treasury of this state ex· 
cept in pursuance of an appropriation by law." 

Such erroneous payments a re to be return ed by appropriation by the 
legislature of a proper amount to reimburse th e person losing by snch 
erroneous payment. 

Yours tru ly, 
LYNDON A. SMITH. 

Attorney General. 
. May 17. 1916. 
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STATE-Treasurer-Right of to receive delayed payments without interest. 

A. C. Gooding, State Treasurer. 
Dear Sir: In reply to your letter inquiring subs tantially whether the 

sta te treasurer is warranted in r eceiving, without interest thereon, moneys 
due the s tate July 1 of each year but transmittcd to the sta te a t some later 
date, I have to say that a ll of the moneys belongin g to the s tate, and held 
by either debtors to the s tate or the collec ting agents of the state, should 
be paid to the s late at the time fixed by law for the transmission of such 
moneys to th e state, or in case there is no law on th e subject, then within 
a reasonable time after receiving such moneys. If the agents of the state 
do not remit to the state accord in g to law th e moneys collected by them 
for the state, then interest accrues on s uch moneys in favor ~f the state. 

The rule as stated by Mechem on Agency is that an agent wi ll be 
chargeable with interest upon all Tnoneys in his possess ion which he has 
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neglected to pay over when he should, or to app ly seasonably to the pur­
pose for which he received them. Such interest will be computed from the 
time of s uch neglect. 

"Interest in these cases is a llowed upon the ground that the agent 
has retained in his possess ion money of which it was his duty to make 
some other disposition." 

See Anderson vs. S tate, 2 Ga. 370. 
A possible doubt in the matter arises from a long continued custom 

tolerated by the s tate heretofore, for county treasurers who are particularly. 
busy immedia tely after the collection of taxes in large amount, to hold 
such moneys due the sta te until a convenient time occurs for the transmis­
s ion of th e same to th e state treasury. The law seems plain as to their 
duty to remit and therefore cannot be held inapplicable because of a con­
trary custom. The statute as to the remitting of moneys received by 
county treasurers, paid to them as principal, interest or penalties due on 
certificates of sale of public lands, is that "during March, June and October 
of each year, and at other times when requested by the state treasurer, he 
(the county treasurer) shall pay into the state treasury a ll such moneys 
received s ince the last payment made." (Sectio n 5240, General Statutes 
1913). 

July 20, 1916. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

STATE-Veterinary board-Examination of applicants for license. 

Secretary, Veterinary Examining Board. 
Dear Sir: Section 2 of chapter 419, laws 1907, reads as follows: 
"Every graduate * • • shalL be entitled to an examination by 

the board upon the payment in advance of a fee of $25." 
Under this statutory provision the board has a large discretion in 

determining what constitutes an examination. The law do~s not require 
that the examination shall be held continuously-the fact that there is an 
interval be tween the dates when various proceedings in an examination are 
had docs not necessarily m ake the proceedings of the last day a separate 
examination. I should say that the board could give an applicant a re­
hearing in a major subject in which he had not previously sat isfied the 
board, as to his knowledge, without being required by law to charge a 
new fee . 

The object of the examination is to determine an app licant's fitness 
to practice as a veterinarian; the fee is required to defray the expense of 
conducting the examination. A procedure which in itself results approxi­
mately in the accomplishment of those ends would be lawfu l. If a per­
son "passes" in several major subjec ts and is given a rehearing in one or 
two subjects, it would seem that the rehearing in the one or two 'subjects 
should be considered a part of the examination for which a fee has been 
paid, rather than a new examinatioll. 
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On the other hand, if an app lican t is rej ec ted and aga in comes before 
the board for exami nation in such a way that the board in pass in g on his 
qua li ficatio ns docs not have regard to the examination a lready had and 
for w hich a fcc has been paid, then the board can law full y requi re the 
payme nt of a new fcc as a condition precede nt to sllch second examina­
tion. 

March 15, 1916. 
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Yours tru ly, 
C. L OU IS WEEKS, 

Assistant Attorney Genera l. 

TAXATION-County board equalization-Power to equalize assessments 
in odd years. 

Minneso ta Tax Commission. 
Gen tlemen: As to th e authority of an assessor or county board of 

equalization to change th e assessed va luati on of r ea l es ta te in the odd 
numbered yea rs, where such valuation does not result fro m the erec tion, 
damage o r destruction of struc tu res, I stat e th at the case of State vs . 
Atwood Lumber Company, % Minn. 392, to which you refe r, appea rs to 
be undoubt ed au thority to the effect that under sec tion 2041, G. S. 1913, 
the county boa rd o f equalizat ion may in th e odd numbered yea r equalize 
the assessed va lue o f rea l property. The question see ms to have been 
fu lly and frank ly presented to th e court in the briefs o f both part ies in 
thi s case as to t he au thor ity of th e county board of equalization. 

The rule in the odd numbered year must necessarily be that o nly 
wh ere an afllrma tivc showing of a ma ter ial chan ge in va lue is made befo re 
that board sh ould th e assescd valuation of a ny trac t of rea l p roperty b e 
ch anged. I do not think th e opin ion of the court ca n be cons trued to 
mean that the tax paye r should apply fo r a r educ tion in the assessed 
valua tion to th e coun ty board as snch, for in every in stance the cour t 
call s it th e "county board of equaliza tion." 

The r easo ning u sed by th e court in reaching thi s conclusion as to 
the board o f equalization is no t app licable to that of an assessor, and in 
my opinion the assessor can not in the first instance in odd numbered yea rs 
change the assessed va luation of any tract of rea l estate the value of which 
has mate ria lly changed w ithout reference to erection or dest ruction of 
buildings or other s truc tures. 

. December 18, 1915. 
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Yours truly, 
WILLIAM J. STEVENSON, 

Ass is tan t Attorney Genera l. 

TAXATION-Delinquent personal property tax-Collection of. 

G. A. YOllll gql1 ist, COl1nty Attorney. 
D ear Sir: You make ce rtain inqu iries relat ive to the collec tion of 

delinqu ent per so nal property t axes. 
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In my opllllon, a persona l p roper ty tax is 11 0 t a debt o r liab il ity wi th­
in th e m ea ning o f secti on 12, art icle I o f the s ta te const itution, a nd ac­

_.cord in gly no proper ty is exemp t from se izure under the p rovisions o f 
ei th e r o f sa id sec ti ons. Th e sheriff, howeve r, mus t exerc ise a SOllnd di s­
cre tion as to th e p roperty to be se ized. He is bound to selec t suc h articles 
as w ilt bes t fa cilitate the satisf;lct io n o f the tax wit h th e least ex pense 
and in conve nie nce to the tax-payer. 

As to the !'eiznre under !'aid sect ions, o f propert y covered by a chatte l 
mortgage, in thi s s ta te pe r sona l propert y taxes a rc imposed a ll the person 
rath er than on th e propert y, w h ich is resort ed to merely for the purpose 
of asce rt aining the amount. Such be in g tru e, the only prope rty which is 
subj ect to se iztl re and levy under sai d sec tion s is th e property of the 
delinq uen t personal property tax-payer. Th e rig ht s and in teres t of a 
chatte l m or tgagor m ay be seized, levied upon an d sold unde r executio n, 
and for procedure in s ll ch a case, see Barbe r vs. Am undso n, 52 Minn. 358. 

April 22, 1916. 
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Yours truly, 
EGBERT S. OAK LEY, 

Ass is tant A tt o rn ey Gene ra l. 

TAXATION-Delinquent realty tax-Successive bids by state. 

Cco :·se T. O lse n, County Atto rn ey. 
Dear Sir : YOll s tat e th at th e 1905 taxes on a cer tain p iece of lan d 

became delinquent, a nd s ti c h pa rce l was bi d in by the sta te in May, 1907; 
tha t the 1906 taxes On sa id la nd likewise became delinque nt, a nd in May, 
1908, sa id la nd was again bi d in by th e s tate ; and tha t a n app licat io n has 
been made for a s tate assignm en t certifIcate o f the 1906 taxes . 

You inquire if th e cou nty auditor ca ll lega lly make a s tate assignment 
cert ifi cate for the 1906 taxes . 

You a re advised that as s ti ch parce l was bid in by the s ta te in May, 
1907, for the 190j taxes, a nd as such land has no t bee n redeemed or as­
signed by the s tate, it was cont rary to law fo r the county audito r to offe r 
the sa lll C for sa le in 1908 fo r th e 1906 tax cs . 

If a ny pe r son des ires to !lurch.lse a s tat e <lss ig nment ce rtifi ca te for 
th e 190j a nd subseq uent taxes, the audito r can legally make s ll c h a n assign­
ment, ig nor ing the er ro neOll S ac tion taken in 1908. 

Y Ol1rs t rul y, 
EG BERT . . OAKL EY, 
Assistant A ttorney Ge neral. 

May 26, 1916. 

532 
TAXATION-Ditch liens on state and federal land. 

Minn esota Tax Commission. 
Gent lemen : I re turn th e app lication O'f for rcfundm ent 

r,f ce rt ai n d itch <l sseSSl11e n t lien s bought by him a t tax sa les. 
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Thi s app lication is m ade UpOIl the g round that the real estate was 
exempt from such taxation. The right to a rcfundmcnt under s ti ch ci r­
cumstances is purely statutory and the app li cant mus t clearly bring him­
self within th e sta tute. 

Part of the land involved was owned by the federa l government and 
par t of it was owned by the state. The land owned by the U nited Sta tes 
was no t exempt from ditch assessme nt s eit her a t the t ime the assessment 
was levied or ' It th e time bought th e lie ns. Section 1 o f th e 50-

ca lled "Volstead drainage ac t" o f congress provides: 
"All land in the Uni ted S late s when subjec t to ent ry an d all en tered 

lands for which no final ce rtifi ca tes have been issued arc hereby made 
tl nd declared s ubj ect to a ll thc provisions o f thc laws of th e sta te relat in g 
to th e drainage of swa mp o r over-flowcd lands for agricu ltural purposes 
to the sam c extent and in th e same m a nn e r in which lands of a like 
charac te r held in priva te owne rs hip arc o r Illay bc subjcct to sa id .1i c~." 

Congr ess havi ng thus spccifica ll y p rovided that thcsc lands may bc 
so assessed has taken th cm o ut o f thc cxempt cla ss for snch form of 
taxation, and the purc hascr of s ti ch licns obtains subs tant ia l advantage 
in bcing able to buy said lands from th c U nited S ia ies under the term s 
and conditions se t forth in said "Volstead" law. 

As to th e st;lte lands, the ques ti on is more diffi cul t. Our s ta tutes 
specifically provide that such s ta te bInds may be assessed and while the 
legis lature has from t ime to tillle made appropria tio ns of public funds 
w ith w hich to pay thc accrued int erest o n such assessments, th e charac ter 
or natllre of such assessments has not been determin ed by the cou rts. 

The underlying theory, though not fully developed by legis lat ion, is 
that these assessments a rc unenforcib le agai nst the state, but when the 
la nd is so ld by the state the li cns attach and are no lo nger dormant. 

The lcgislature has consentcd that thcsc public lands s hould be sub­
j ec ted to thesc asscssment charges, but of coursc the sta te cann ot be de­
:prived of it s land if it does not pay the dit ch assessments. 

It would seem tha t prior to the sa lc of the land by the s ta tc that 
th e assessmen t lien, tho\lgh in existence, is sl1spe ndcd so fa r as the sta te 
is concerned. U nder such c ircumstances, it can ha rdl y bc sa id that the 
land is exempt from assessmcn t so as to cn title thi s app licant to a rcfund­
ment under th e s tatutc, which g ives the right of r cfundment in case the 
land is cxempt from taxa tion . 

June 8, 1915. 
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Yours tru ly, 
WILLIA M J. STEVENSON, 

Assistant A ttorncy General. 

TAXATION-Exemptions-Personal property belonging to individual but 
located in federal building. 

P. J . J ohnson, Postmaste r. 
Dear Si r : You in quire if pos tofficc furniturc a nd fixturcs owned by 

you and used in a pos toffice in conn ec ti on with the recept ion, hand ling 
and di s tribution of U . S. mail is excmpt from taxation. 
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You a re advised tha t s uch p roper ty is taxable a s it does not fa ll wi th ­
to any of th e exemption provision s o f our law. If the property w as 
publie property. and not owned by you, as s tated, it would be exempt. 

May 19, 1916. 

534 

Y ours truly, 
E GBERT S. OAKLE Y, 
Assis tant Atto rn ey Genera l. 

TAXATION-Foreign bonds-Money and credits. 

R oy M. Wa tk ins, E sq. 
D ea r Sir : I inform yotl th a t th is sta te since 191 1 has a tt empted to 

tax a ll mo neys and credits owned b y res idents o f thi s s ta le by imposing 
a fl a t anmml tax o f 3 mi ll s on each dolla r of the fair, cash va lue thereof. 
T his include s foreign municipa l bonds, as w ell as a ll o ther kinds of prom­
ises to pay. T he place o f the residence of the debt or is of no conse­
quence. W e a lso have a s ta tut e wh ich exempts bo nds of Minnesota muni­
cipa lities issued a ft e r Apr il 18, 191 1. 

Augus t 24, 1915. 
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Y ours truly. 
WILLI AM J. STEVENSON, 

As sistant A tto rney General. 

TAXATION-Governmental utilities not taxable. 

J. Bur r Ludlow, Pres ident Vi llage Counci l. 
Dear Sir : Y OIl a re ad vised that th e gene ra l rli le is that an elec t ric 

li ght plant owned by a vi llage an d used pr imari ly f or the purpose of 
light in g th e stree ts a nd public highways is a uti lit y devoted to govern­
mental pu rposes a nd th ere fore no t taxable. 

I canno t w ell answer the Ques tion of w he ther any par ticula r ligh t 
plant is taxable, no t knowin g all th e fac ts in connec tion th erewi th . If 
taxable a t a ll, it is to be assessed by th e local assessor. 

March 12, 1915. 
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You rs truly, 
WILLIAM J. STEVENSON, 

Ass istant A ttorney Genera l. 

TAXATION-Governor without power to issue certified copies of tax 
deeds. 

H an . Wi nfi eld S. H am mond, Governo r. 
Dear Sir: A ns weri ng you r inquiry as to w he th er it is your duty to 

issue, upon reques t. a ce r t ifi ed copy o f tax deeds fo rmerly issued by your 
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office , and if so, what yOllr fcc should be therefo r, you a rc advised that in 
my opinio n you ca nno t lega ll y ce rtify to a ny stich copy. I am unable to 
find ally s tatute wh ich autho ri zes or coun te nances th e makin g by the 
Governor of a du plicate of a lax deed iss lied by him or the recording of 
such deeds lIpon th ei r iss ua n ce. Th e copies of such deeds w hich you 
have re ta in ed can the refore be cons idered no thing Ill o r c than offi ce copies. 
The deed that is execut ed a nd delivered to th e person entitled thereto is 
the official docu ment. The office copy is no t. 

The statu le lInd er which cer tifi ed copies arc made by publi c officia ls 
is sec tion 8423, G. S. 1913, but thi s gives autho rit y to cert ify only to a copy 
of-

"The orig inal record made by an y public officer in th e performance 
of hi s officia l '" • I,t or o f any docullle nt which is made evidence 
by law and is preserved in the office o r place where the same was required 
or is permitted to b e fi led or kept, o r a copy of any authori zed record 
of stich document so prese ryed." 

Since you r copy is no t an "au th o ri zed record" you ca nnot w ell ce rtify 
that ally copy that you make make th e reo f is a copy o f a n authorized 
record. 

If an y person de sires to have you make a copy of your office copy, 
you m ight charge him such reaso nabl e S llll1 as would pay for the cle rical 
work necessa ry to prepa re the copy fo r him . Thi s would be in th e na ture 
of compen sa tio n ra th er than a fcc of a public office r. 

J uly 21, 191 5. 
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Yours truly. 
WILLIAM J. STEVENSON, 

Assistant Attorney General. 

TAXATION-Gross earnings tax-Co-operative telephone companie.s. 

L. Palm, E sq. 
D ear Sir : I s tat e that th e tax ing offic ial s of the s ta te consider that 

a co-o pe rative telephone company l1Ius t pay a g ross earniu ,:!'s tax on all 
mon eys collec ted from its members durin g the yea r with which to meet 
the ordinary runn ing' ex penses, including con nec ting fee s, as such contri ­
butions are th e only m eans of dete rm ining the assessed va lue of th e 
property. If th ey were no t taxed on th is basis. th e pro perty wou ld escape 
taxa ti on altoge ther. Cont ributio ns made by the memb ers ex press ly for 
th e purpose of bui lding a new line wo uld probably 11 0 t be considered gr oss 
ea rnin gs, but if the mon cy so used is g radl1all y acc lIlllubtcd fr olll th e con­
tributio ns th at arc made from time to time by the members for runni ng 
expenses and rea lly constitu te th e savin gs o f the company, th ey would he 
co nsid ered gross earnings and the refore taxable. It would on ly be s uch 
contributions as were made exp ress ly for the purpose of building a new 
line and not replacin g or repa irin g an old one that mi ght no t be taxa ble. 

F ebruary 14. 1916. 

Yo urs truly, 
WILLl tI~ [ J. STEVE NSON, 

Assista nt A tt orney Genera l. 
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TAXATION-Gross earnings-Refundment of taxes to railroad company. 

Minn esota Tax Com mission. 
Gentlemen: Concerning th e right of th e Northern P acific Rai lway 

Company to a refundm ent of taxes in accordance with their pe ti tion of 
D ecember 22, 19 14, I advise you as follows: 

1. ]t is my op inion that moneys charged o n th e books of the company 
for transporting its ow n men a nd mate ria ls lI sed in cons truc tion, addit io n 
and bettermcnt work upon it s own railway cannot well be considered g ross 
earnings de ri ved .fr0111 the operation of th e railroad. \·Vhilc the company 
may have a boo k-keeping accou nt of s uch tran sac tion, I do not see how 
it can be said that th e rai lroad has ea rned anyt hing for it self. It is n(.o 
more an earning than if it should keep a book keeping account of th e trans­
portation of its t ra inc rews used in the operat ion o f the railroad. I the re­
for conc1ude that the company is lega ll y entit led to rcfundment o f th e 
taxes paid re sulting from the reportin g of s uch amounts as ea rnings. 

2. The amoun t charged to subsidiary compan ies for transporting men 
and material to be used in construc tion work upo n subs idiary or proprie­
tary lines , where such lin es were not then b eing ope rated by the Northern 
Pacific Rai lway Company, lllus t o n the o th er hand, in my op ini on, be 
trea ted as ea rnin gs; and I do not think a refund of th e taxes paid th e reon 
would be lawfu l or otherwise p roper. 

March 6, 1915. 
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Yours truly, 
WILLIAM J. STEVENSON, 

Assistan t Attorney Genera l. 

TAXATION-Inheritance taxes-Duties probate judge. 

W. H. Goe tzin ger, Judge of Probate. 
Dear Sir: The inle ril ance tax cannot we ll be determined in any 

es tate un til after th e c1a ims have been a llowed and the administra tor has 
e ithe r fil ed hi s fina l account or in a pe titi on for the determination of the 
tax s ta tes w hat the fa c ts are with r e ference to the in curred and es tima ted 
future expenses of adminis tration in the probate court. 

I think the sta tute cont ell1p lates t hat a ll es tat es should be ente red in 
the inh er itance tax record book. At the same time, it is the genera l prac ti ce 
throughout the state for th e judge to ent er ill that book o nly such estates 
as appear from the ge nera l inventory as bein g like ly or possible to yie ld 
a n inheritance tax. 

Under the s ta tute, an order cannot be entered a ll owing the fin a l 
account unti l the inheritance tax has bee n pa id. This does not preven t 
th e cour t from hear in g the fina l account and delay ing th e entry o f th e 
order unti l the tax is paid. The original tax receipt, counte rsigned by the 
s tate auditor and fil ed in yom office, cons titutes th e b es t evidence of the 
payment of the tax and th e fre eing of a ll invento ried property fro111 any 
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possib le inheritance tax lien. I think this is the evidence or assurance tha t 
the sta tute contemplates shou ld be r elied upon by an examiner of a t itl e 
rather than upon any recital that the court might inser t in th e final dec ree. 

October 5, 1915. 

540 

Yours truly. 
W ILLI AM J. STEVENSON, 

Ass istant Attorney General. 

TAXATION-Interitance tax-Gifts where donor reserves life interest­
Subject to. 

Mess rs. Catherwood & Nicho lson. 
Gcndcmen: I am sendin g you herewith authorities and citations 

showi ng that in trans fers of either rea l o r personal p roperty in the nature 
of a g ift, in w hich the don or rese rves to himself the beneficial enjoy­
ment of the property du ring his li fe, s ti ch g ift is s ubj ect to an inheritance 
tax upon th e death of th e donor. 

Ross on lnhcrit;lnce Taxation, w hich is one of the la tes t text books, 
says a t section 121, (omittin g citations not per t inent to the presen t 
inquiry) : 

"One of the first devices that suggests it self to accom plish an evasion 
of inheri tance taxat io n in th e making of trusts or othe r conveyances 
whereby th e grantor or donor rese rves to himself th e benefic ial enjoyment 
of his estate during li fe , and in o rder to lay sllch tran sfe rs unde r tribute 
and add to the public revenue. inheritance tax laws p rovide that transfers 
of property to take effect in possess io n or enjoyment afte r the death of 
th e donor or g rantor shall be liab le to taxation. Statutes singling out such 
tran sfer are, as a lready poi nted Ollt , free fron~~stitt1tiona l objec tio ns; 
and they have fr<:qll enl ly been ;lpplied, both to tran sfe rs of rea l es tate an d 
to transfe rs of corporate stock and other personalty. T hey arc not given 
a re trospect ive operation, unless the legisla ti ve int ent to that effect is clea r. 

"The owner of property cannot defeat the tax upon it at his death 
by any device securing to himself for life the income, profit, or enjoy· 
ment thereof; the transfer, in order to be w ith out th e inheritance tax 
law, must be such as passes the possessio n, the titl e, a nd the enjoyment 
o f the properly in the grantor's lifetime. (People vs. Esta te o f Moi r, 207 
III. 180; 99 Am. St. Rep. 205, 69 N. E. 905; Lamb's Es tate vs. Morrow, 
140 I owa. 89, 18 L. R. A., N S., 226, 117 N \V. ] 11 8). Exemption from the 
tax depends upon the passi ng o f the property, wi th a ll the attributes of 
ownership, indepe nden tl y of th e dea th of the transfcr rc r.(State Street Trust 
Co. vs Stevens, 209 Mass. 373, 95 N. E. 85 ] ). The inten tion of the parties 
as to when the gift is to take effect is the test o f taxability. (Esta te of 
P atterson, 127 N. Y. Supp. 284). 

"The statutes impos ing th e tax relate to es tates g ranted in deeds or 
conveyances which in som e way make the estate g ranted depe ndent on 
tit g rantor's dea th; that is, to interes ts in proper ty, the possession or 
enjoyment o f which is postponed unti l the dea th of the grantor. (Es tate 
of Bell, 150 I owa, 725; 130 N. W. 798)." 
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At scc tion 11 2. the same author says: 

"It is not nccessary, in order that a transfer in contemplat io n of 
death be liab le to the inh e ritance tax, that it should be m ade wi th 
fraudul ent int en t to cvade taxation ; it is enough that the g ift is made in 
contemplat io n of deat h (Rosenthal "s. People. 211111. 306, 71 N. E. 1121 ). 
But the fac t that a conveyance is made w ith the intention of evading th e 
tax does not defeat the tax nor im'a lidate the trans fer , a s the fund or 
property is )j.1ble to taxat ion in the possession of the grantee or donee. 
The intention to evade m ay be apparent in the ins t rument of transfer, or 
it may be ·found w he n all th e circulllstances a tt en din g the transact ion are 
disclosed. (State S t ree t Tru s t Co. vs. Stevens, 209 Ma ss. 373, 95 N. E. 
851) ." 

In P eople vs. M oir 99 Am. St. Rep. 206, it was held: 

" In R eish vs. Com monwealth, 106 Pa. St. 527, a deed in fee s imple 
was executed and a bona taken for th e paym ent to the gran to r, during 
hi s life·time, of one-half o f the net income, an d it was held the deed was 
intended to take e ffect in possession or en joyment after deat h of the 
g ranto r, and the estate . was subjec t to an inheritance tax." 

"A n owner of property cannot defeat a n inhe ritance tax upon it on 
hi s dea th, by any device securi ng to him for li fe the income profits or 
enjoym ent th ereof; it b eing requi r ed, to defea t the tax, that the convey­
ance pass possession and tit le in his lifetime." 

Lamb's Estate vs. Morrow, 11 7 N. \V. 111 8. 

There arc innumerable ot her a uth orit ies to this same general effect, 
but I think the foregoing wi ll givc you a fa ir idea of the way the courts 
vicw such t ransac tions. 

Yours tru ly, 

WILLI AM 1. STEVENSON, . 
Ass istant Attorney General. 

March IS. 1915. 

541 

TAXATION- Inheritance tax-Paid out of d istributive share of each heir. 

\,V. H. Goetzinger, Judge of Probate. 

D ea r Sir: You are advised that the representative of the esta te is 
supposed to pay the inheritance tax Ollt of the di st ributive share o r legacy 
of each heir o r lega tee that is taxed, chargin g such paym ent to such heir 
or legatee by deducting it from the distributive share. 

Yours tru ly, 

WILLIAM ] . STEVENSON. 
Ass istant Atto rn ey Genera l. 

In Charge of Inheritance Tax Matt er s. 
November 22, 1915. 
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542 
TAXATION-Listing for, of property held by agents of the state prison 

industries. 

State Board of Cont rol. 
Gentlemen: 1 alii of the opin ion tha t a n agen t of the sta te who has pos­

sess ion of proper ly of th e s ta te, fo r sa le under an agency contract, docs not 
have to jist th e sall l C a s being hi s prop ~ rt )' , fo r taxa tio n purpos<"s , 11 0r is he 
req uired to li s t it in th e name of th e sta te for ta xa tio n purposes. S ub­
division 2 o f sec ti on 816, R. L. 1905, which provides in effec t that every 
perSon res ident in th is s tate, shall o n th e fi rs t o f May, lis t separate ly and 
in the name o f hi s p r in cipal, a ll pe rsonal p rope rl y controlled by hi m 
.as the agent oJ ;1I1Y ot he r pe rson, company or co rporation does not apply, 
to an agc llt of th e s tale havin g pos scssion, as agent of the s tat e, o f fa rm 
machin ery m a nufac tured at th e sta te prison and held for sa le by such 
agent, s ince Sti ch propert y o f th e s tal e is no t subject to taxa ti on. 

Yours til ly , 
C. L OU IS WEEKS, 

A ss is tant Attorney General. 
:March 28, 1916. 

543 

TAXATION-Mortgage registry tax-Contracts for deed-Money and 
credits', 

C. R. \Vo llth an, COllllt y Auditor. 
D ear Ir: YOl1 a rc a d vised, in a nswe r to t he le tt er yO l1 submitted 

fro m the assessor of th e to wn o f Hodges, thaL if a resident of that town 
ho lds a n ordi nary land COiltraC I Ilndcr which som e onc has agreed to 
ma ke him future payments, and th e mort gagc regis t ry lax in Mi nnesota 
has not becll paid all slich cont ract, the mon ey du e and to b ecome due 
under such con tract is ta x;lb le as m o ncys a nd c rcdit s. Thc amount tha t 
such ownn Illay be owin g SOTlle a il e e lsc, ci t her o n a s imilar land contract 
o r a ny ot her form of oblig:t t io1l, can1lo t be o fTsc L aga in s t the money du e 
him . Th e supreme CO llrt definitc ly se ttl ed thi s mattcr in the case of S tal e 
ex reI vs. Minn eso ta T ax COlllmission, 117 Minn. 159. 

Jun e 29, 1915. 

544 

Yours Itdy. 
W ILLI AM J. STEVENSON, 

Assistant Attorney Gen era l. 

TAXATION-Mortgage registry tax-Computation of. 

J o hn M. Rces , Count y Attorney. 
Dear S ir : In Ill y op inion th e mortgage rcgistry tax is to be com· 

puted upo n th e tim c that will elapse hetwee n th e dat e of the mortgage 
and the c1u c da te of th e debt secured. Th e s up reme cOllrt has sa id that it 
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is the security which is evidenced b y th e mortgage or other similar instru~ 

m ent that is t he subject of such taxation. Therefore, st ri ct ly speaki ng, 
th e debt is not taxed although the amount of the debt and the time that 
wi ll elapse bCt\,'cen th e date o f the in strumcnt and thc maturity of the 
dcbt are both clement s tha t en ter into th e calculation of the am ollnt of 
the tax. 

\Vhere notes have been made and da tcd long prio r to the date and 
execut ion of a mor tgagc, nc it her th e no tes nor th e debt evidenced th e rc­
by arc subj ec t to a mor tgage regist ry tax unti l the notes are secured by 
a mo rtgage o n rea l estate. It is th en the security tha t is taxed a nd not 
th e notes. 

If th e treasurer has reason to believe that old notes now being 
secured by a new mortgage have been previously secured by some other 
in st rument upon whi ch no mor tgage tax has been pa id, s ll ch facts should 
be repo rted to the county auditor so tha t he migh t cause such notes to be 
taxed as omi tted proper ty for the previous years under "moneys and 
c redit s." This r emedy is available o nly if th e hold er of the notes is a 
res ident o f Minnesota. 

I must th erefore concl ude tha t under th e fa c ts stated in the corres­
pondence you submit I would consider the mortgage subjec t to the tax 
of 15 cents per hundred dollars instead o f 25 cents. 

June 30, 1915. 

545 

Yo urs tuly, 

WILLIAM J. STEVEN SON, 
Ass istant Attorney General. 

T AXATIO N- Mor tgage registry tax-Computation of-Land contracts. 

] . ]. Stcnnes, County Audito r. 

D ear Sir : Concernin g a mortgage r egistry tax o n land contracts, 
I s tate that it is di fficu lt to adv ise yO ll definitely without examining the 
contract s under consideration. I ca n say generally that in a contract 
fo r a deed limIer which th e vendee is entitled to possess io n, or takes pos­
sess ion, the aggregate o f the rese r ved or defe rred payments which upon 
the face of the instrument the Yen dee agrees to make to the vendor (which 
payments a rc secured by th e vendor reserving the legal title to the land) , 
is th e amount secured by th e lien and the amount upon which the tax is 
to be computC'd. 

If, howeve r, a n existin g mort gage is mentio ned in the contract which 
th e vendee assumes or as to which th e contract is made subjec t, th en the 
amo unt of s ti ch exis ting mo rtgage is to be deducted from th e tota l co n­
s ideration in ascerl;ti nin g the amou nt for which the contrac t is security 
and upon which amount th e reg istry tax is to be computed. 

\ Vhere the cont racting parties do not mention an existing mo rt gage 
in either of th ese ways, the taxing o ffi c ia ls should not take such mortgage 
into con sid eratio n in determining th e tax due on the contract. The 
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amount subject to the tax must be determined from the instrument pre­
sented for record, as it alone s hows the amount for which the instrument 
furnish es real estate security, 

March 30, 1915. 

546 

Yours tuly. 
WILLIAM J. STEVENSON, 

Assistant Attorney General. 

TAXATION-Mortgage registry tax-Extension agreements. 

Burt J. Weld, State Capitol. 
Dcar Sir: In the decis ion of the supreme court in Mutual Benefit 

Li·fc Insurance Company vs. Martin County. 104 Minn., mortgage agree­
ments aTC construed as bein g in struments evidencing a lien upon real 
estate, and therefore to be trea ted the same as mortgages. The 1913 taw, 
changing the rate of the mortgage registry tax, puts mortgages into two 
classes, viz: Those where the maturity of the dcbt is five years or less 
from the date of the mortgage, and those where the maturity of the debt 
is more than five years frolll the date of the mortgage. :This being so, 
the tax 'which is payable on an exten sion agreement must be based upon the 
time between the datc of the agreemen t and the maturity of the debt there­
in described. I do not well sec how any other conclusion can be reached 
as to the meaning of th e language of the present statute. 

February 4, 191 5. 

547 

Yours tuly, 
WILLIAM J. STEVENSON, 

Assistant Attorney Genera l. 

TAXATION-Mortgage registry tax-Mortgage owned by cemetery as­
sociation not exempt. 

E. N. Round, R egiste r of Deeds. 
D ear Sir: You desire to know if a mortgage on real estate is sub­

ject to a mortgage registry tax where the mortgagee is a cemetery as­
sociation and the money so loaned consists of funds of said associa tion 
acquired from the sa le of lots and the interest on th e mortgage is used 
for the up-keep of the cemetery. . 

Section 2303, G. S. 191 3, provides that the mortgage reg ist ry law­
"sha ll not apply to mortgages taken in good fa ith by persons or corpora­
t ions whose personal property is express ly exempted frolll taxation by 
law." 

The only exemption from taxa tion in Minnesota is that provided in 
section 1 of article IX of the cons titution. It is there provided that 
public burying grounds shall be exempt frolll laxation, but I know of no 
provision anywhere that exempts the personal property of a cemetery 
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associatIOn or other owner of public burying grounds. The fact that the 
burying ground is exempt from taxation cannot be construed to mean that 
the money or other property which accures to the cemetery owner through 
the sale or maintenance of the cemetery is likewise exempt. The people 
might well have so provided in the constitution, but I am satisfied that 
they have not done so. 

My conclusion is that a mortgage so owned by a cemetery association 
is subject to th e same mort gage registry tax as if owned by an individual. 

September 14, 1915. 

548 

Yours tru ly, 

WILLIAM J. STEVENSON, 
Ass istant Attorney Genera l, 

TAXATION-Mortgage registry tax-Two mortgages securing same in­
debtedness-Where tax paid. 

A. H. Sturges, Register of Deeds. 

Dear Sir: Concerning the mortgage regis try tax to be executed where 
two mortgages are g iven to secure the same indebtedness , each mortgage 
relating to property in a diffe rent county, I sta te that if the mortgages 
were executed s imultaneously as part of one transact ion, they should be 
treated as one mortgage for registry tax purposes, and the ent ire tax paid 
in which ever coun ty the in struments a re first presen ted for record. The 
t reasurer collec t in g the entire tax should tran smit the proper portion to 
the other county. 

If the mortgages were not executed s imultaneously, then the ent ire 
tax should be coll ec ted on the mortgage first executed and the other 
mortgage should be cons ide red "additional security" under the provis ions 
01 sec tion 2301, G. S. 1913. 

December 13, 1915. 

549 

Yours t ruly, 

WILLIAM J. STEVENSON, 
Assistant Attorney General. 

TAXATION-Paym en t of mortgage regis try tax exempts from "m oneys 
and credits" tax. 

Minnesota Tax Commission. 

Gent lemen: You inquire whether a debt secured by a real estate 
mortgage or evidenced by contract for the sa le of r eal estate is subjec t 
to taxation as moneys and credits if the mortgage registry tax has been 
paid upon stich mortgage or contract, a lthough the inst rument has not 
bee n recorded. 

The mortgage reg istry tax law (section 2303, G. S. 1913) provides : 
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"All mortgages upon which s uch (mortgage registry) lax has b een 
paid with the debts or obliga tions secured th ereby, and the papcr~ evidenc· 
ing the same, shall be exempt from all o the r taxes," 

At the lime this law was e nacted in 1907, m o neys due upo n rea l 
es tate mor lg;lgcs or con tract s fo r t he sa le of la nd we re taxa bl e on genera l 
propert y Ji s t as mOlleys and cr edit s. The mortgage r egis try tax law taxed 
suc h propert y o n a new theory by taxing the r ea l es tate security but 
m eas urin g the a m Ollnt of s li ch tax by the amount of th e deb t thus secured. 
The ev ident purpose of th e above quoted s tatu te was to exempt fro m tne 
regular fOf lil of taxation t,he d eb ts o r o bligalio ll s secured by mortgage. 

Chap te r 285, L aws o f 1911 , which Pllts mo neys and credit s in a separa te 
class for taxati0n, provided, 

"But no thin g in thi s act shall app ly ... * * to a ny indebtedness 
on which tax is paid under chapte r 238, L aws of 1907." 

This law o f 1907 is th e mortgage reg is try tax law. Of course as above 
explain ed, the mortgage tax is no t on the indebtedness, as s ta ted in said 
1911 law, b ut th e evident leg islative intent was to exem pt ·from the opera­
tion of said law the tax ing as moneys a nd credi ts of a ny indebtedness on 
real es ta te securit y which has bee n subj ec ted to a mortgage r egistry tax. 

It has been sugges ted t hat the payment of th e mort gage tax is no t 
comple te until th e instrumen t has been r ecorded, but I am unab le to reach 
that conclus ion. Both the m o ney and credits tax law a nd the mortgage 
regis try tax law a r e reven ue measures. In considering the la tter Jaw, the 
supreme cou rt in Firs t Sta te Bank vs. H ayde n, 121 Minn. 45, 50, sa id: 

"The sta tute is pure ly a revenue measure." 

This being so, the record ing of the ins trulHen t is a pri vilege rath er 
than a dut y. The privi lege is denied until the tax has been paid. A fte r 
the tax is paid, it is immaterial to the taxing officia ls wheth er the privilege 
o f recording is enjoye d or not. 

In th e case last above c ited, the court on page 52 plai nl y indicates tha t 
in struments wh ich arc even unrecordab le are properly taxabl e und er the 
m o rtgage r egis try tax law, but that such instrume nts arc dormant a nd 
unenforcible unti l the tax is pa id. It is the re sa id: 

"\Ve thin k tha t the legis lature havi ng in mi nd not onl y recordable 
contrac ts but a lso unacknowledged, an d hence unreco rdabl e in struments, 
intended to render a ll contracts w ith in the terms of the act une nforcible 
in or by any legal proceeding until the tax has been paid, wh (' th er the 
in st rulll en t is recordable or o the rwise." 

I therefo re conclude that the payment of the mortgage regis t ry tax 
docs not incl ude th e recordi ng of the inst rument and that the act of pay­
ing th e prope r mortgage tax to th e county treasurer wi th out th e sub­
sequent recordi ng of the instrument, exemp ts the secured indebtedness 
from the m oney ~l11 d c redit s tax, or from a ny ot he r tax, save only inherit-
anee taxes. 

Jun e 29, 1915. 

Yours truly, 

W ILLIAM J. STEVENSON, 
Assistant Attorney General. 
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550 

TAXATION-Personal property-Situs of property on May 1st. 

J ohn A nde rson, Cha irman, T own Board . 

337 

. D ear Sir : T h is o ffice has her etofo re hel d tha t unde r th e s tatu tes 
of this s ta te a pe rson movin g into thi s s ta te on the fi rs t o f March is 
subj ec t to a persona l pro perty tax in the tax in g di s tr ict in wh ich he r es ides 
on May firs t, even thoug h the sante property may have b een taxed in 
another s tate fo r tha t yea r p rior to his emig ra ti ng. T he s upreme court 
of the U nited S ta tes and of th e s ta te of M inesota have held tha t th is is 
not double taxa tio n or o the rwise constitut ionally objec t ionab le. 

Yours t ru ly, 

W I LLIAM J. STEVENSON. 
Assis tant A tto rney Genera l. 

May 21. 1915. 

551 

TAXATIONS-Personal property tax judgments-Clerks not entitled to 
costs. 

J . Gilbert J clle, County A tto rney. 

D ear Sir: YOti inquire if the cle rk o f the d istri ct cour t is entitled 
to 25 cents for issuing pe rsona l p ropert y tax w ar rants tha t have been 
co ll ected by the s heriff, and w hen c itation is issued a nd judgment ente red 
and paid to the county, if s tich offi cial is enti tl ed to $1.50 fo r hi s se rvices 
for the sam e. Each of your ques t ions is a nswered in the negative . 

T he salary provided fo r by sectio n 238, G. S. 1913 (chap te r 335, gene ra l 
L aws of 1909 as a mendcd by chapter 511, Ge neral Laws of 1913) , covers a ll 
services rendered to and paid for b y th e county c..'\.ce p t in real esta te tax 
proceedings. 

T he ser vices of thc clerk in pcr sona l property tax proceedings are 
rendered for the county and before the sa la ry law w as enacted the clerk 
was not dependent upon the collec tion o f the judgment for h is fe es but 
the county paid them. 

In view of th e fa ct tha t the re is specific refe rence a llowing the cl erk 
fees in rea l es tate tax p roceedin gs and a n omiss io n in th e laws covering 
his se rvices in pe rsona l proper ty tax proceedings , I am sa t is fi ed that th e 
intention of the leg is latu re was tha t such services were cove red by h is 
sa lary. In my opin ion. however, it is the duty of the cle rk to tax h is 
cos ts and inser t thclll in the jud gment, and when th e samc a rc pa id, they 
belong to th e county. Sec sec tion 2085. G. S. 191 3. 

Your s t ru ly. 

EGBERT S. OA KLE Y. 
Ass istant Att orn ey Gen eral. 

Ap ri l 24. 1916. 
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552 

TAXATION-PoU tax-Who subject t~Inhabitant. 

). C. Stealey, Esq. 
Dear Sir: Chap ter 189, laws 1909 provides: 
"Every male inhabitant in any village in this s tate .. * * shall be 

assessed not less th an one nor more than four days labor in each year." 
In my opinion a perSO Il is to be de;;crned an inhabitant in a village 

when and as soon as he takes up his res idence or domicile within the 
territorial jurisdiction of such vi llage with the int ention of making such 
place of residence his domicile and place of abode One may become an 
inhabi ta nt of a village immediate ly upon becoming domiciled the rein 
though he may not be entit led to vote in slIch village unti l he has resided 
with in the s tate six months and within the village thirty days. An alien 
may be an inhabitant. The liability to perform the road work (poll tax) 
is not dependent in any way upon th e ri ght to vote. 

Yours truly, 
C. LOUIS WEEKS, 

Assistant Atto rney General. 
November 23, 1916. 

553 

TAXATION-Sales of delinquent real estate at minimum price. 

L. H . Slocll lll , County Aud itor . 
Dear Sir: You are advised , that in making tax sa les the county 

aud itor has no responsibi lity p laced upon him to determ ine whether the 
minimum price fixed by s tatute is one whi ch he should rejec t as too small 
under the p<uticular c ircumstances. ]f the minimum p ri ce is no t paid, 
the property is bid in by the state, but it cannot be bid in by the state 
for more than th e bes t bidder is willing to pay. I think the expression 
I found in section 2128, G. S. 1913, to the effect that the tract "may be 
di sposed of for one-half of the tota l taxes as originally assessed" is 
equivalent to saying that it may be purchased fo r that price. In the 
absence of any highe r bid, I th ink th e county auditor can be compelled 
to sell to a bidder for th e m inimum pri ce fixed by s tatute. 

September 2, 1915. 

554 

Yours truly, 
WILLIAM J. STEVENSON, 

Assis tant Attorney General. 

TAXATION-Separation of mineral and surface rights. 

H. C. Beecher, County Audito r. 
Dear Sir : I state that unde r the statute as it is at present, where 

the surface rights and mineral rights are separately owned, the tax ing of 
the ordinary descript ion is pr esumed to cover on ly surface r ights. See 
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Washburn vs. Gregory Company, 125 Minnesota, 491. It the refore follows 
tha t in s uch cases the m inera l rights should be entered upon the tax rolls 
and separately assessed. Where they havc no known va lue the assesso r 
will have difficulty in placing more than a nominal va lue upon s uch minera l 
rights. Where the ownership of the surface rights and the mineral rights 
again merge in the same party, the taxing of the legal description would 
cover both righ ts. 

December 13, 191 5. 

555 

Yours truly, 
W ILLI AM J. STEVENSON, 

Assistant Attorney Gene raL 

TAXATION-Service of notice of expiration of redemption. 

Ralph A. Stone, County Attorney. 
D ear Sir: YOll inquire how a notice of expirat ion of time fo r re­

demption from a tax sa le should be served where the person in whose 
name the land is assessed canno t be found and the h older of the tax titl e 
is now in possession of th e land and has been so in possession fo r many 
years . 

In my opinion the s tatute does not provide tha t the se rvice should 
be any different in this case than in any other case where th e person in 
whose namc it is assessed cannot be fou nd and th ere is some one in 
ac tua l possession of the land. The sheriff should make hi s return of not 
found and then se r ve upon th e occupant. Some attorneys consider it a 
safer pract ice to h ave the sh eriff' s return state that there is n o onc in 
possession of th e land unless it be conside red that "A" is in possession 
the reof and that personal se r vice has been made upon "A," and then the 
no ti ce is duly published upon th e th eory that the land may possibly by 
considered by the court to be vacant. 

I have not overlooked th e provis ions of sect io n 2153, G. S. 1913, but 
in my opinion th ey relate on ly to the C'lses in which the ho lder of the tax 
ce rtifica te has caused the land to be assessed in his name so that se rvi ce 
might be made upon him and the actua l owner thus deprived o f a ll furlhe l' 
no ti ce. 

I presume that in any case whe re the CO llrt found that th e ho lder 
of a tax cer tificate had gone into possession of the land primarily for 
th e purpose of having the not ice served upon him that because o f such 
f raud upon the fee owner, the notice would be held void and the property 
still subjec t to redempt ion. ' ,Vhethcr fraud has been perpe tra ted in any 
case is a matter to be asserted hereafter by the fee owne r and does not 
m ilitate against the view that th e se r vice upon the per son in whose name 
the property is assessed, or if he cannot be found, then upon the person 
in possess ion, is pr ima facie va lid. 

January 29, 191 5. 

Yours truly, 
WI LLI AM J. STEVENSON, 

Ass is tant Attorney General. 
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TAXATION-Tax certificate-Notices of expiration-Requirements. 

H onorable vVinficld S. Hammond, Governor. 
Dear Sir: Refe rring to the tax cer tificat es issued by the auditor 

of Pope cou nty at the forfe ited tax sa le held under chapter 543, Laws of 
191 3, where h e used the fOfm ·of not ice o f expiration of redemption which 
fits the requirements of the annua l May forfeited sa le, I am obliged to 
conclude that such notice is in suffi cien t to e ntitl e a cer ticatc ho lder to a 
st.ate tax deed. 

These notices s tate that th e land was bid in for th e slate on May 
7, 1900, purs uant to a ta x judg m ent dated March 21, 1900, for . delinquent 
taxes of 189R; and 111<11011 May II, 19 14, under the order a nd direc tion of 
the state audi to r, th e pa rce l was so ld a t public sale. \ ,Vhilc these s tat em ents 
arc not of them selves untrue. th e fa c t is that the t ract was so ld o n that 
da te pursuant to a tax judgment e ntered :March 20, 1914, fo r taxes delin· 
Quellt for a ll of the years from 1898 to 1912, inel us ive. \Vhi lc the s tatute 
docs not exp ressly provide that thi s no ti ce IIlll s t s ta te the date of the 
j udg m ent and th e years fo r w hi ch the tax es were de linquent, it is my 
opin ion tha t unde r th e a uthorit y of Eide \'s. Clarke. 57 Minn . 397, i t 
is necessary that the no ti ce g ive thi s information. A failure to properly 
s tate the dat e of the judgmen t pursuant to wh ich the sa le was held a nd 
the years fo r which the taxes are delinquent makes th c notice in\·alid. 

March 26, 1915. 

557 

Yours tru ly, 
W1LLTAM J. STEVENSON, 

Ass is tant Attorney Genera l. 

TAXATION-Tax sales-Blanket notices of expiration of redemption. 

Minnesota Tax Commission. 
Gentlemen: I state that there is no legal obj ec ti o n to the making 

of a b la nket notice o f th e time of ex piration of redemption from a 
tax sale and including th e rein var io us descriptions of property , which 
property had been sepa ra tely assessed and separa te judg m ents e ntered 
against it. Of course th e noti ce Illust show the intending redempt io ner 
th e amount necessa ry to redeem any particular separa tel y assessed tract 
and th e sta ting of a n aggregate amount necessar y to r edeem a ll of the 
tracts is in suffi cient. 

Th ere arc sometimes practi cal o bs tacles in th e way of makin g a good 
b lanket no ti ce that fu lfill the requirem ents of the s ta tut e and g ivc the 
intendin g r edem ptioner com plet e informati o n. In thi s conn ec tio n, see 
Culli gan vs. Cosm opolita n Company, 126 Minn . 218. 

Jul y 6, 1915. 

Yours truly. 
W ILLI AM]. STEVENSON, 

A ss is tant Attorney General. 
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TAXATION-Stock in foreign corporation-Taxability of. 

Minnesota Tax COlllmission. 

341 

Gentlemen: You ask whether stock in the United States Steel Cor~ 
poration, owned by a resident o f thi s s tate, is taxable at th e place of his 
r es idence. 

1t appears from the papers accompanying the letter, and from other 
public records, that th e U nited S tates Stee l Corpora t ion is a foreign 
corporat ion, ownin g no rea l or per sona l property in Minneso ta, but that 
seve ral corpo ra t ion s, some of whi ch are domestic and so me foreign, own 
valuable real and persona l p roperty in ~ 1 illllcso ta, upon which pro perty sa id 
.var iOllS companies pay taxes to .Minn eso ta of abo llt five and one-ha lf mi ll ion 
dollars. The greater parI of the stock in th ese operat in g companies is owned 
by o ther corporat ions; ;\lld th e greate r part of the stock in th ese o the r cor­
porations is owned by sti ll ot her co rpor;ttion s, and eventua ll y the cont rol 
of the opera ting com panies is held by th e U nited Sta tes S tee l Corporat ion, 
th ro ug h the medium of these int er mediate companies. The Uni ted S tates 
Stee l Corpora ti on it self pays 11 0 taxes in Minnesot a, but over 40 pe r cent 
of a ll Ihe taxes p Ol iti by a ll of the subsidiary compani es is paid in Minne­
so ta. Apparently the on ly properly owned by the United States Steel Cor­
poration whi ch is in an y way con nec ted w ilh Minn eso ta, consists of shares 
o f stock o r bo nds of other corpo ra tions. 

Section 1994, C. S. 1913, makes it the dill y of every residen t of thi s 
state to lis t for t ;"lxa tion wit h hi s o th e r persona l p rope rt y, 

"Shares of s lock o f joi nt s tock o r olhe r companies or corpora t ions 
(when the property of such compan y or corpo ratio n is not assessed in th is 
s ta te) ." 

1f it call he sa id that th e pro per ty o f th e Un ited States Stee l Cor­
poration is assessed in thi s sta te, Ihen a resident s tockholder should not 
be assessed upon his ho ldings in such corpo ration. 

It can ha rd ly be sa id that Ihe arrangement b riefl y desc ribed above 
fa ll s . wi thin the scheme discussed by th e supreme court in State vs. St. 
Paul U nio n Depot COlllp;tn y, 42 Minneso ta, 142, wh er e it is sa id in sub­
stance thai the forming of th e defendant company was but a more con­
ven ient and econom ical meth od of ho ldin g th e p roperty and managing the 
bus iness of ra ilroad termina ls, and that the stock of the defendant repre­
sent s and is the exac t equivalent of all the property of that corporation, 
and that collecting a percentage of th e g ross earnings of the rai lroad 
companies usi ng the depot would be twice taxing of the same th ing. 
Th ere is nothing in the history of the form atio n, management and exist­
ence of the U n ited S lates Steel Co rpo ration that would jus ti·fy this con­
clusion. Its separ;lte existence was not :1 mere for mality. I t probably 
does no t even own all of th e stock in th ese subsid ia ry companies. The 
sum to ta l of a ll of the Minneso ta property of th e subsidiary or opera tin g 
companies is far short of bein g the enti re p rope rty of the U nited States 
S teel Corporat ion. O ne is no t th e equiva lent of the other. T he co rpo rate 

' stock which it owns is no t assessed in M inneso ta , and it cannot be sa id that 
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said corporation pays any taxes in Minneso ta. While we realize the ap­
parent injustice of assess in g a res id ent stockholder o f this stock where the 
subsidiary companies, though remotely removed Crom th e ultimate hold­
ing company, pay such a s ubstantial tax in thi s state, we cannot consistent­
ly construe th e statute above ci ted as intending to exempt from taxation 
the stock owned by the resident of thi s s tate. It is taxable here. (See 
Sturges vs. Carter, 114 U. S. 51 1). 

June 15, 1915. 
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Yours truly. 

WILLTAM J. STEVENSON, 
Assistant Attorney General. 

TELEPHONE COMPANIES-Granting reduced rates to government not 
discrimination. 

Railroad and \OVarcholl sc COlllmiss io n. 

Gentlemen : You inquire whether free o r reduced rates may be given 
by telephone com pan ies to the United Sta tes, the sta te, municipalities and 
persons mentioned in sec tion s 4333 and 4335, G. S. 1913. 

Section 11 of chapte r 152, G. L. 1915, lim it s the right of telephone 
companies to furnish free service or reduced ra tes to it s officc rs, agents 
and employes in furth erance of their employment. Chapt er 28, R. L. 1905 
and its amendments, whieh include th e "free pass act" is made applicable 
by section 3 o f thi s act "except as otherwise provided in thi s ac t." Sec­
tion 11 of thi s act s pec ifics the persons entitled to free or reduced rates 
and is, in my opinion, a modifica tion of the li s t of persons entitled to free 
or reduced rates as specified in chapter 28, R. L . 1905. 

It is furth e r my opinion that th e g ran ting o f fr ee or redu ced rates 
to the United States or th e state will not cons titute an illegal di scrimina­
tion. As to di scri minat ions in favo r of municipalities othe r than the state, 
th e act specifically recognizes ex is tin g contracts. The langua ge is as 
follows : 

"Provided tha t nothing he rein shall re lease any telephone company 
from carrying out any co ntrac t now ex is ting between it a nd any munici­
pality for the furni shin g of any se rvice free or at reduced ra tes." 

As to future contracts, howeve r, no except io n is made. Although the 
language of th e ac t is not free from do ubt, there is a s trong inference 
that di sc riminations in favor of municipalities are not favored. 

Aug us t 5, 191 5. 

Yours truly, 

ALONZO J. EDGERTON, 
Assistant Attorney General. 
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TELEPHONE COMPANIES-Installing city phone free of charge. 

R. C. Franklin, Secreta ry Alexandria Fire D epartm ent. 
Dear Si: You inquire whether o r not the local telephone company 

cou ld in sta ll a tclepho nc in the fire dcpar tment headquarters in the city 
hall in your city, free of charge. 

561 

] n my opinion, your inquiry is to be an swered in the affirmative. 

December 20, 1915. 

Yours tru ly, 
CLIFFORD L. HILTON, 

Assis tant AUorney General. 

TELEPHONES-Railroad stations- Free service for-Power of commis­
sion to order installa tion of phones. 

Railroad and vVarshotls Commi ss ion . 
Gentlemcn: You sta te that several of the rai lway companies have 

contracts with te lephone companies for fre e telephone service in thei r 
depots. You ask for an opinion upon the va lidity of thi s practi ce. I am 
o f th e opin ion that such a contract provides for free tc1ephone service 
and is therefore in contravention of sec tio n 11 , chapter 152 laws 1915. 

YO li also request an opini on upo n the quest io n o f whethe r the com­
mission can order a ra ilway company to have a telephone of a local 
telephone comp'llly ins ta lled in the depot of thc rai lway company at the 
preva iling ra tes where the facts war rant. This quest io n should, in my 
op inio n, be answe red in th e affirmative. 

J uly 6, 1916. 
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Yours truly, 
HENRY C. FLANNERY, 

Ass is ta nt AUorney Genera l. 

TIMBER-Scaling o ~-Surveyor general-Acting outside of district. 

F rank G. Scribner, Surveyo r General, L ogs and Lumber. 

Dear Sir: You arc adv ised that section 5457, G. S. 1913, provides that 
th e surveyor general or h is deput ies , upon the request of th e owner of any 
logs, timber, lumber, etc.-
"shall sur vey the same if within his dis trict and make and s ig n a true 
scale bill th ereof." 

T he on ly exception to this rule is found in th e following sec tion , 
which provides th at where logs or timber have been removed f rom the 
di st rict in which they were, an d without being surveyed and scaled, the 
·surveyor genera l of sti ch district upon proper request-
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"may fo llow, inspect and scale the sa me, and the sca le bill and the record 
thereof made in his office shall have the same effect as in the case o f 
surveys made within his dist rict." 

I therefore conclude that the surveyor general of anothe r district 
has no authority to officia ll y scale timbe r o r logs in your district unless 
they h ave been cut in his own di s trict anu he fo llows them under the 
provisions of th e law last above Quoted. 

June 14, 191 5. 
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Yours truly, 

WILLIAM J . STEVENSON, 
Assistant Attorney General. 

TIMBER-Permits-Uncut timber- Charged to purchaser. 

J. A. O. Prcus, State Auditor. 

Dcar S ir : You indicate that a certa in lumber company purchased 
timber from the state in the year 1912, that under the terms of the permi t 
the purchaser was allowed two yea rs in which to cut and remove th e 
limber, th at two extensions have been gran ted by the state timber board, 
that under the statute no further extension can be granted and that by 
the terms of the permit the purchaser is required to pay for the timber 
remaining uncut at the price specified in the perm it. 

You indicate ,further that it is your belief that th e estimate made by 
the cruisers before the timber was sold was much below the quant ity of 
timber actua lly growing upon the land and you inquire whether it is your 
duty to b ill the uncut timber in accordance wit h the cruisers report or 
whether yOll shall secure a new estimate of the timber remaining on the 
land and bi ll the same to th e purchaser in accordance with s uch estimate. 

The statute provides: 

"That thc purchaser sha ll pay to tl~e state the pe rmit price for a ll 
timber, including timber which he fails to cut and remove," 

The ques tion now presented is, what amount of timber included in the 
permit and sold to the purchaser thereunder remain s uncut an d unpaid for. 
There would seem to be no prescribed m ethod of arriving at the resu lt. 
It is clearly within your right and in view of the do ubt you express as 
to th e cor rectncss of the original estimate it wou ld seem to be your duty 
to ascertain by scale or est imate the actua l amount of timber covered by 
the permit and not cu t and r emoved thereun der and to charge the pur­
chaser therefor at th e contract price, 

,,"UliU,t 25, 1916. 

Y ours t r uly, 

J AMES E. MARKHAM, 
Assistant Atlorney General. 
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TIMBER-Sales-Scale and measurement. 

J. A. O. Pre li S , S late Auditor. 

D ear Si r : Th e s ta te board of timber cOlll missio ners asked to be in­
form ed wh e ther tinde r present laws, the timber g rowin g upon s ta te lands 
mu st needs be sold at a specified price pe r thousand feet, and if so, what 
converti ng fac tors Illay be lI sed by th e scalers in conver ting ti es, pos ts, 
poles and pil Ip wood measurements into thousand fee t board measure­
ments . 

1t is lJrO\' idcd in sect ion 5265 G. S, 1913, that " the auditor may se11 the 
timber on the pine lands in hi s charge incl udin g tamarack and cedar t imber 
thereon s uitable ,for pos ts, teleg raph poles, or ra ilroad ties, w hen authorized 
to do so by the board of t imbe r comllli ssione res, and no t otherwise. "Vhen 
such sa le is Illade, the auditor shall issue to the pu rchaser a permit to 
,emove and Cllt the sam e. Before any sa le is made. th e limhp.r shall be 
est imated and appraised hilt 11 0 sa le shall b e made on any est im ate or ap­
p rais;ll Ill,Hle IllC ,'C th an one year prior thereto." 

The ac tion of the board o f ti mber commi ssione rs in autho ri zin g th e 
sa le and th e action of th e auditor in making it must be based upo n a 
report made by a s ta te es timator, to b e des ignat ed by the auditor. 

" The report sha ll s tat e the amou nt o f each kind of timllcr subj ect 
to sa le whi ch mcas ures not less than ei ght inches in diameter twenty-fou r 
fce t from the g round; the val li c pcr th ousan d fe et of all such timb er; the 
amount and value of a ll timber below such standard, includin g p ine, tama­
rack and cedar post s, te legraph poles , and ra ilroad ti cs," (Sect io n 5268) . 

When th e limber has been sold the req uirement is that : 
"Th e permi t s ha ll stat e lh e amount of timber cs t imated to be the reon ; 
the estimated valu e th ereof, and the price at which it is sold or the price 
per thousand feet , in case it is sold by th e thousand feet, and shall spec ify 
th e bark mark to be used." (Section 5276). 

The survcyor ge neral is rcquired to scale a ll timber cut fro m the 
s tate lan ds pursuant . to a timber permi t and to report hi s scale to the 
sta te auditor, 

"Ea:ch repo rt s hal l desc ribe th e land o n which th e ti mbe r was cut 
* * * the bark and stamp ma rk used the reon, the number of logs or 
pieces and the total number of feet." (Sec t ion 5282), 

r think it appa rent from th ese p ro visions that it is co nt emplated that 
the statc auditor llllder the di rec t ion of the board of timber commiss io ners 
may se ll at the annua l s ta te sa le, a ll of the timber of all kinds and dimen­
s io ns g row in g llpon s l.ate land whe re th e a Tll ount o f such timber has b een 
es timated· and th e board has authori zed the sa le, and I think it fa irly 
inferable from th e provisions of th e s tatu te to which I have direc ted at­
tentio n, tha t timber of all kinds measurin g not less than eight inches in 
diamete r, twen ty-four feet fro m th e ground, sha ll be sold by the t'housand 
feet and that a ll other timber g rowing the reon, including pille tamarack 
an d ce da r pos ts and te legraph poles and ra ilroad ti cs may be sold at th e 
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same time and included in the sallle permit, with th e prOVISion that the)' 
shall be coun ted and paid for by the piece at the prices bid a t the sa1e 
and specified in the permit. 

This seems to me to be the reasonab le a nd practical interpretation of 
the language employed 

The construc ti on here placed upon the ac t as applied to the s late sa le 
resu lts in uniformity of practice, an d if a'dopled obvia tes the furth e r in­
quiry as to what arc proper factors to be employed in converting smaller 
t imber measurements into the equivalent in th ousand feet boa rd mcasure­
ments. 

Augus t 12, 1916. 
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Yours tru ly. 

J AMES E. MARKHAM, 
Ass is tant Alto rn ey General. 

TOWNS-Assessors-Compensation of. 

John H . H an fl cr, T own Clerk. 
Dcar Si r : You are advised that it is my OpinIon that a town assessor 

is ent itled to th e s ta tutory per diem of three dollars ($3) and tha t the 
town board cannot by resolution o r o therwise fix the com pen sat ion at 
either more o r less than thi s am ount. 

March 23, 191 5. 
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Yours tru ly, 
WILLIAM J. STEVENSON, 

Ass istant Attorney General. 

TOWNS-Board of audit-Meetings may be held on dates not specified in 
statute. 

G. H . Car r, Town Cle rk. 
D ear S ir: You inquire whether it would be law fu l fo r the town boa rd 

of audit to meet on February 27th, when the first Tuesday p recedin g the 
annual meeting came on March 2nd. 

I am inclined to the opinion th at the language of Secti on 1147, G. S. 
1913, is directo ry rather than mandatory, and that it is not absolute ly neces­
sa ry th a t the meeing o f the boa rd of audit be held on Tuesday next pre­
ceding the ann ua l tOWI1 meeting, and if it be held at some other date pre­
cedin g such annua l tOW Ii meeting as wi ll serve practically the same pUr­
pose as if it we re held on th e particular date specified, the action of the 
board of audit wi ll not be inva lid f o r that reason. 

March 5, 191 5. 

Yours t ru ly, 
CLIFFO RD L. H ILTON, 

Assistant A tt orney Genera l. 
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TOWNS-Bonds-Hours opening and closing polls-Voting. 

Ph ilip M. Stone, Esq. 
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Dear Sir: 1 have to say that in my jud gment th e voting for or against 
the bonding of a town does not r equire the polls to be open ·from nine 
A. M . until nine P. :M .• but they may be ope ned a t nine A. M . and remain 
open a s uffi cie nt length of t im e to enable a ll voters to attend. If there 
is any considerable number of vo ters that cannot attend such meeting of 
the tow n dur ing wo rking hours. th e meeting should be kept open so as to 
enable working m e n to go to th e polls and express thei r prefe rence in the 
mailer o f bond in g the t OW Il . lf YOll expec t to have to put any of the 
bonds on the marke t. J would advise ho ldin g th e special town ship elec t ion 
open fro m nine o'clock in th e morning untiln inc o 'clock at nig ht. 

June 25, J91j. 
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Yours tru ly, 
LY NDON A. SMITH, 

Atto rn ey Genera l. 

TOWNS-Clerks cannot be allowed office rent. 

H . H . Kattmann, Town Clerk. 
Dear Si r : YO li inqui re whether a tow n cle rk can be allowed office 

. rent by the township, the re being no tow n hall in which he may hold his 
office. 111 my op inion your inquiry is to be answered in the negative. 

May 9, 1916. 
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Yours tru ly, 
CLIFFORD L. H I LTON, 

Assistant Attorncy General. 

TOWNS-Clerks-Duty in regard to illegal claims. 

T . B. Thompson, Town Cle rk_ 
D car Sir : I think if a town cl erk countc rsigns a town order given 

to pay a bill illegally a llowed by the town board, that h c and hi s bonds· 
men would be liab le for s uch payment. Of course you must dete rmine 
whether the bill is legal or not, exe rcis in g your bes t judgment, and if 
you have any doub ts you would bc justified in refus in g to countcrsign t he 
o rdcr a nd lea\'c th e par ti es to th eir right to appea l to the court to compel 
you to s ig n th e order, which if the court docs so o rde r would be a pro. 
tcc ti on to you and your bondsmen_ 

Angust 12, 1915. 

Yours t ruly, 
JOH N C. N ETHAWAY, 

Assis tan t Attorney Genera l. 
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TOWNS-Clerks-Fees for acknowledg ing claims against townships. 

L. \V. Hazel ton , E sq. 
Dear S ir : This office has previous ly held that a town cle rk canllot 

charge th e township for taking ack nowledgments of accoun ts ;:lgains t the 
township. The tak in g of these must be paid by the party securing such 
se rvice. In o ther words, you collec t your fees from the claimants a nd 
not from the town.' 

Ap ri l 6, 191 6. 
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Yours tru ly, 
LYNDON A. SMITH, 

Attorney General. 

TOWNS-Clerks-Fees of-Cannot charge township fo r qualifying town 
officers. 

C. G. Wesche, Towll Cle rk. 
Dcar S ir : You ask whe th er a tow n cle rk has a legal right to cha rge 

the township twenty-fIve cen t ::; each for qualifying tow n office rs ; twcnty­
fi ve cen ts for acknowledgi ng lown officers bonds. Yonr inCJ uiri es arc 
answered in th e nega tive, the charge for such services l11ust be pa id by 
the office rs for whom the se rvice is rcndered. 

The law provides that a clerk may charge a fcc of twenty- fi ve ccnt s 
fo r a copy of the certificate furn ished to a wolf bounty claimant and ten 
cen ts for filing th e same. These charges, however, are to be paid for by 
the cla imant and no t by the tOWI1. 

A pri l 8, 1915. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant A ttorn ey Ge nera l. 

TOWNS-Clerks-Not entitled to compensation fo r services rendered in 
township division proceedings. 

H enry F a lk, Supervisor. 
Dear Sir: I am obli ged to advise you tha t it is not a part of th e 

dut ies of the town cle rk to go to th e cou rt h ouse and a tl end to matters 
in the cOlln ty auditor's office re lati ng to th e div ision of a township an d to 
attend to securing action by the connty commiss io ners re la ti ve to the 
division of the fund s paid the old town and th e new. It not being the 
duty of the clerk so to do, although his services Illay have been of grea t 
benefit to the 10WIl , he can not lawfu lly be compensated therefor. 

Apri l 19, 1916. 

Yo urs truly, 
CLIFFO RD L. HILTO N, 

Assistant A t torney General. 
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TOWNS-Cattle running at large forbidden-Repeal previous statute. 

M. W. Hingeley, Esq. 
Dear Sir: There was a provision of statute contained in the general 

statutes, 1894, permitting the electors at a town meeting-
"to determine the time and manner in which cattle and other animals 
are permitted to go at large." 

This provision was eliminated by the revised laws 1905, and this 
-language was substituted : 
"to make such lawfu l orders and by-laws as they deem proper for r es train­
ing horses, cattle, sheep, swine and other domestic an imals from going 
at large on the highways and providing for impounding such animals so 
going at la rge," 

This same provision is incorporated in the Genera l Statutes 1913, and 
is still in force. 

There is a genera l provision contained in section 6063, G. S. 1913, to 
the effect that-

"It shall be unlawfu l for any owne r or any person having the cont rol 
of any animal * • • to permit the same to run at large in th e state 
of Minnesota." 

Answering your specific inquiry I have to advise that the electors of 
a township no longer havc authority to adopt a provision permitting 
ca ttl e to run at la rge and that the general provision quoted above makes 
it unlawful for an owner to per mi t" any such animals to run at large and 
any action of the town meeting directing to the cont rary is without 
authority and is vo id. 

June 6, 1916. 
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Yours truly, 

JAMES E. MARKHAM, 
Assistant Attorney General. 

TOWNS-No power to prohibit dogs running at large, 

]. O. H arri s, Esq. 

D ear Sir: You state that at the last annual town meeting of a town 
in your county, the question of permitting the running of hunting dogs in 
open season was put to a vote and carried not to allow the running of 
dogs in said town. You in'quire whether the annua l town meeting had 
this authority to take the action in question. 

In my opinion your inqui ry is to be answered in the negative, 

Yours truty, 

August I, 1916. 

CLIFFORD L. HILTON, 
Assistant Attorney General. 
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TOWNS-Depositary-Rescinding previous action of board designating a 
depository. 

L. S. Reed, Town Clerk. 

Dear Sir: As a general rule, it may be stated that a lawn board has 
a rig ht to rescind previous action taken by it prior to th e time that con­
tractual rela tions have been entered into, being pr ior to the time tha t con­
t ract rights have accrued in favor of som e pa rty othe r than the town. 
Under the si tuation as you s ta te it, although th ere has been a designation 
of the second bank as a depository, s till th at bank had not made o r 
proffered a suffi cien t bond wh ich had met with the approva l of the board. 
and hence the bank in ques tion had not become a legal depository of the 
town s hip. 1t was th erefore competent for th e town b oa rd to rescind sll eh 
actio n, prio r to th e filing and approval of a bond 

October 30, 1915. 
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Yours truly, 

CLIFFORD L. HILTON, 
Ass is tant A ttorney General. 

TOWNS-Depository-Revoking designation of. 

L . S. Read, Town CJerk. 

D ear Sir : You inquire whether, afte r a bank has b een designated 
as a township deposito ry for a legal term an d g iven a bond which has been 
duly approved and a ft er th e bank has been officially notified that it is 
th e tow nship depos itory, can th e town revoke the designation and desig­
nate another bank as s uch depository, th e first named bank hav ing com­
plied in all respects with its ag reement with th e town board. 
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You r inquiry is properly answered in th e negat ive. 

October 6, 1915. 

Yours truly, 
CLIFFO RD L. HILTON, 

Assistant Attorn ey General. 

TOWNS-Incorporation of village in-Assumption bonded indebtedness. 

"V. P. Hickell, Esq. 

D ea r Sir: It appea rs tha t a townshi p was bonded; that la ter on a 
vi llage w as duly incorporated from territory theretofore situate in and 
fo rming a part of th e township. The te rritory contained in the village 
was no t relieved from liability on the bon ds b ecause of its incorporation 
as a vi llage. 
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You now inquire as to how the village's po rtion of the bonded in­
debtedness should be fi gured, tha t is, should the valuation of the property 
comprising th e village be taken at the time that the bonds were issued 
or at the tim e tha t th e village was incorporated. In my opinion each 
year when a tax levy is made for the purpose of paying interest on this 
bond issue o r any install men t of the pr incipa l, the percentage that should 
be assessed against the proper ty in the village should be the percentage 
that the assessed valuatio n of the preceding year on such property bears 
to the whole assessed valuation of the property in the township and in 
the village. 

September 19, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

TOWNS-Limit indebtedness-How determined. 

Emanuel E. Sh imota, Esq. 
Dear Sir: I have to say that the ordinary limit of a town's indebted­

ness is ten per cent of its assessed va lue. In estimati ng the indebtedness, 
such indebtedness as is paid by an assessment levy upon property benefited 
is not to be counted, ne ither are orders payable forthwith, nor the sinking 
fund. 

August 20, 1915. 
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Yours truly, 
LYNDON A. SMITH, 

Attorney General 

TOWNS-Interest on town fund belongs to town. 

J. W. Thomas, Esq. 
Dea r Sir: You are advised that in the opinion of thi s department the 

interes t that is received on township fund s be longs to the town ship and 
not to th e town treasurer. 

March 29, 1916. 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Atto rn ey General. 

TOWNS-Meetings-May be held on date of general election. 

H . H. Kattmann, Town Clerk. 
Dear Sir: YOll inquire whether o r not a special town meetin g C<l. n be 

held for vot ing on the issuance of bonds at the S<l.ll1e time that the genera l 
election is held on November 7. 
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Your inq uiry is answer ed in the affirmat ive. T he election o f course 
is a specia l elec tion, but m ay b e h eld on the sam e day a nd in th e sarnc 
room as is th e genera l elec tion. 

Octobc, 13, 1916. 

581 

TOWNS-Meetings-Where held. 

Pe ter 'W. Boos, Esq. 

You rs tru ly, 
CLIF FORD L. HILTON, 

Assistant A ttorney Genera l. 

Dca r Sir: As a genera l prOposi t io n, it may be s tated tha t a nnua l town 
meet ings and SPCCi;li tow n meetings shall be held a t the same place tha t 
the las t tow n mee t ing W;tS he ld, o r a t s lI ch o the r p lace in the tow n o r 
c ity. o r vi llage wi thin o r a djoinin g the sam e as Illay have been des ig nated 
by the a nnua l town meeting. 

Apr il 20, 1916. 

582 

TOWNS-Annual meeting-Ballots. 

W. F . Reynold s. Esq. 

Yours t rul y, 
CLIF FO RD L. HILTON, 

Ass ista nt Attorney Ge ller.d . 

Dea r Si r : ]f your township has no t adop ted th e A us tra li an ballo t 
system und er the 1915 law, th er e is no provision ,for the printing by publ ic 
auth ori ty o f a township ballo t . T h e law makes no p rovision for a caucus 
before an annua l tow n mee ting , al though one ean be held if d esi r ed. If 
a ca ll cll s is held and eer ta in pe rsons a re nominated the reat fo r offic ia l 
posi ti ons, the voter o f the township is not obliged to vote for any such 
nomi nee or to vote the caucus t icket. H e may vo te ,fo r any eligible persa ll 
tha t h e des ires fo r township office, and prepare h is own ballot. 

F eb ruary 26, 1916. 
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Y ours t ruly. 
CLl F FORD L. HILTON, 

Ass is tant A tto rney General. 

TOWNS-Officers of-C onviction of crimina l offense does n ot remove. 
C. O. J ohn son, ESQ. 

D ear S ir : 1 ca ll your a tt entio n to sect io n 11 88, general statutes 191 3,· 
in whi ch provis io n is made fo r thc rcmova l f ro III officc of a tow n office r 
who viola tes the provisio ns of law the r ein refe r red to. It has been held 
by th is office th a t th e mere convictio n o f s ti ch town office r of the offense 
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does not in itself remove him from office, no r does it a llow the jus tice of 
the peace before whom he is convicted to remove him. Removal proceed­
in gs must be ins tituted in the distri c t court to accomplish tha t end after 
the conviction referred to. 

September 26, 1916. 
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Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney Genera l. 

TOWNS-Officers-Interes t of road overseer in contract-Town election 
ballots. 

Ira Blackwelder, Esq. 

D car Sir: I beg to advise you that we a re o f the opllllon tha t a road 
overseer has author ity, by virtue of his office, to hire teams for work on 
the town roads. Section 5032, R. L. 1905, provides: 

"Every public office r who shall be authorized to sell or lease any 
property, to make any contract in his official capacity, or to take part in 
the maki ng or any such sa le, lease or contract, and every employe of such 
officer who shall vo lun ta ril y become interes ted individually in such sa le, 
lease or co ntract, direc tly or indirectly, shall be g uilty of a g ross misde­
meanor." 

It follows that it would be a crime f or the ove rseer to vo luntarily be­
come int eres ted in a con tract' with th e tow n for the hi re o f his team, 
since stich a contract would be one he is autho ri zed to make in his official 
capacity. Any s ti ch altempted contrac t would be vo id. 

S tone vs. Bev:l l1 s. 88 Minn. ]27. 

' V ith reference to your second ques tion I would say that if your town­
ship has, by resolutio n, wh ich IIlU S t have been passed at leas t th ir ty days 
before the elec tion fo r township officers, resolved that th e elec tion of the 
township officers s hall be held and conducted under the so-called Austra­
lian ba llot sys tem, th en and in such case the names of the candidates for 
town ship offices arc placed upon the official ballot by filin g with the 
tOWI1 clerk an affi davit subs tantially as required by the p rovisions of 
chapter 20, laws 1912, and paying a fee of one dolla r th erefor. Th e ballot 
is prepared and printed at the ex pense of th e town by the town clerk. 

Chapter 315, laws 1915, which I assume is the law you refer to, is not 
app licab le to 10W I1 elect io ns, unless the town board ha s passed th e resolu­
tion above referred to. 

Yours truly, 

C. LOUIS WEEKS, 
Ass is tant Attorney Genera l. 

Apri l 18, 1916. 
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TOWNS-Superviso(" appointed for part of year-Compensation of. 

V . A . Anderson, Town Clerk. 
D car Sir : YO li sta'tc that a town supe rviso r has bee n appointed to 

fi ll a vacancy caused by the res igna tion of a form er supe rvi sor, and you 
ask whether sllch person is entitled to th e fu ll compensation of $60. 

The compensa tion tha t a tow n may pay for a supervisor's services 
in anyone year is limited by law to $60 fo r each supervi sor so serving 
for the yea r in Question, provided of COU Tse , tha t enough service is rendered 
by th e officer to equal s uch sum at the pe r diem a llowed. W here, how­
ever, on e man se rves as supe rviso r for part of the yea r and another by 
appointment serves the r emainder of the year, th e amount paid to both 
cannot in any event exceed $60. 

September 11 , 1916. 
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Yours truly, 
CLIFFO RD L. HILTON, 

Assistant Attorney General. 

TOWNS-Supervisors-Limit on compensation of. 

Wm. A. Sandurck, Town Clerk. 
D ea r Sir: You state that o n account of the sett lin g up of a. township 

division case ex tra work devolved upon th e supervisor s so their pe r 
diem compensa tion would amou nt to more than that provided by the 
law. 

You ask, by direction of the town boa rd, whether the supervisor s may 
cha rge and coll ect thi s excess, be in g for ex t ra m eet ings that th ey have 
held in connec tion with the di vision case. 
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1 am obliged to answer your inqu iry in the nega t ive. 

Februa ry 8, 1915. 

Yours t ruly, 
CLIFFO RD L. HILTON, 

Ass is tant A ttorney General. 

TOWNS-Supervisoe-Cannot be surety on bond of Jus tice Peace. 

F. P. McShane, Jus ti ce of th e Peace. 
Dear Sir: ] am of the opinio n that a member o f th e t OW I1 board 

s hou ld 11 0 t be a su rety upon a bond of the jus tice of the peace of his 
town. 

Ap ril 3, 1915. 

Yours t ru ly. 
CLIFFO RD L. HILTO N, 

Ass istant Atto rn ey Genera l. 
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TOWNS-Supervisors-Chairman town board is one. 

James M. McA rdc l, Town Cle rk . 
Dear Si r : Your attcntion is ca: ll ed to sec ti on 11 74, G. S. 191 3. 
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Each township is enti tl ed to three supervisors and the chai rman of 
the town board is orie of th ese three superviso rs. J n oth e r words, a 
town ship cannot have three supervisors and another supe rvisor as ch:tir-
man. 

Jun e I, 1916. 
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Yours t rul y, 
CLIFFORD L. H1LT ON, 

Assistan t Atto rney Genera l. 

TOWNS-Supervisors-Right to reimbursement under facts stated. 

George H . Miller, Town Clerk. 

Dear S ir : The s tatu tes do not apparentl y contemplate that th e town 
super visors have any officia l duties to pe rform in connection w ith th e 
establishment of a cou nty ditch or the assess ing ben efit s therefor. It 
th erefore follows that if th e town board is not offic ia lly int erested in the 
proceedings and that the town as s uch has no connect ion therewith, the 
tow n supervisors are not e nti tl ed to reimbursement for thei r t rave lin g 
ex penses in a tt en din g the mee ting of the county board. 

June 16, 1915. 
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Yours tru ly, 
WILLIAM J. STEVENSON, 

Assistant Attorncy Gene ra l. 

TOWNS-Supervisors-Compensation of. 

G. H . Carr, Town Clerk. 
Dea r Si r : YO tl a re adv ised, that sec tion tl77, G. S. 1913, provides 

tha t the com pensa tion of tow n supe rvisors shall be two dollars per day, 
but not more than sixty dollars in anyone year, and that the vote rs a t any 
town meet ing-before ballot in g fo r officers begins-may by resolu ti on in· 
crease the compensation not to exceed SO per cent. 

July 2, 1915. 

Yours truly, 
WILLIAM J. STEVENSON, 

Assistant A ttorn ey General. 
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TOWNS-Supervisors-Expenses in attending ditch hearings. 

Geor ge H . Mill er, Town Clerk. 
Dca r S ir: ] s late that if a tow n is bei ng assessed for benefits o n its 

town roads in county dit ch proceedin gs , and the town boa rd consi de rs 
it necessary to appear before the county board at the hearing of the view­
ers ' report in order to properly protect the int cTt!s ts of the town, such 
tri p and appearance would be official business. for wh ich the members 
of ' th e 10W I1 board could lawfu lly charge the town. O f course such m em­
bers aTC not offic ia ll y inte res ted in the amount o f the assessments made 
aga ins t land in th e tow n. 

June 26, 191 5. 
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YOUTS trul y , 
WILLIAM J. STEVENSON, 

Assistant A ttorney General. 

TOWNS-Town s upervisor and election judge are not incompatible. 

\Villiam M. J amieson, Towll Clerk. 
Dear Si r: YO II arc advised, that a town supervi so r who is a candidate 

for re-e lec tion is not di sQ\la lified to serve as a j\ldge of elec tion on town 
m ee tin g day. Thi s answe r app lies on ly to th e tow n meetings, whether 
annua l o r s pecial. 

January 27, 1916. 

593 

Yours tru ly, 
W ILLIAM J. STEVENSON, 

Assistant Attorney General. 

TOWNS-Supervisors-Incrc-ase in salary of-Cannot be made retroactive. 

Fran k S. Avcr ill, T own Cle rk. 
Dear Sir: An inc rease in the compensa tion of town officers cannot be 

I"!"lade at a town mee ting to be effec ti ve for the preceding year, but can 
on ly be made at s lI ch tow n m ee tin g to be effec ti ve du ri ng th e en suing 
year and th en only when such action is taken prior to the elec t ion of 
officers. 

AprH 8, 1915. 

Yours truly, 
CLIFFORD L. HILTO N, 

Assistant Attorney General. 
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TOWNS-Censt ructing telephene lines-Issuing erders anticipating taxes. 

D. P. Tierney, Fores try Department. 
Dc.lr Si r: I de net think that it weuld be cempetent fe r tDwnship 

authDrit ies to' take meney frem their funds in the tewnship t reasu ry fDr 

usc in building a telephene li ne, the payment fDr which weuld prDperl y 
be made frem the tewnship fire fund. It seems that there is nDt meney 
in the tewnship fire fund altheug h a levy has been made fer such fun d, 
but will net be cell ec ted unti l late r e ll in the year ef 1916. This depart­
ment has held that tDwn erders may be issued in antic ipatien ef the cel­
lec ti Dn ef taxe s already levied, such erdcrs p rescnted and marked "net 
paid fer want Df funds" a nd to' be paid frDm the fund when the mQn eys 
therefer arc cDllec ted pursuant to the tax levy made. YDur a tten tio n is 
ca lled to sect iQn 1146, G. S. 1913, which reads as fDIlDWS: 

"The town board ef any township in thi s state, by unan imeus vote 
thereDf, may trans fer any surplu s beYDnd the needs of the current yea r 
in any town fund to any Dther tOWI1 fund to supply a deficiency therein." 

Although th ere may be unexpen ded moneys in the genera l fund, sti ll 
it does not appear fro m the letter that you enclosed t hat there will be 
mDre money in th e gellera l fund than w iJl be necessa ry fer the expenditures 
r eq uired to' be made therefrem, and hence it eQu id l1et be sa id fr e m the 
fac ts s lated that there was what might be cHlled a surplus in that fund. 

J anuary ]2, 1916. 
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Yours t ruly, 
CLIFFORD L. HILTON, 

Assistant Atterney General. 

TOWNS-Cannet publish treasurer's finan cial statement. 

Andrew Fritz, Public Examiner. 
Dear Sir: I knew ef nO' s tatute autherizing town officia ls to' spend 

town funds fer the publicatien ef the treasurer's annua l financial s tate­
m en t. The town bQard has nO' autherity except that cenferred by sta tute, 
and therefore in the absence ef a s tatute permitting such publicatiQn, we 
must cenclude that the spending of public fu nds the refor is prohi bi ted. 

May 12, 1915. 
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Yeurs truly, 
W ILLIAM J. STEVENSON, 

Assistant Atterney Gene ra l. 

TOWNS-Fees for filing tewn treasurers bQnd-By whom paid. 

Andrew E. Fritz, Public Examiner. 
Dear Sir : It is my epinien that thc fees for fi lin g the town treasurer's 

bond wi th th e register ef deeds under section 11 55, G. S. 1913, sheuld be 
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paid by the town, in countie s w he re the r egis ter o f deeds makes 
th erefo r. 

a cha rge 

U. l'li ! 

May 18, 1915. 
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Yours truly, 
WILLI AM J. STEVENSON, 

Assis tant A ttorney Genera l. 

TOWNS-May provide for payment premium on treasurer's bond. 

Mason H . F orbes, Ass istant County A ttorney. 

D ear Sir : You s ta te th a t your office is in receipt of a letter from 
the clerk of one of the town ships in your CQunt y inquirin g w hether or 
no t ' the town boa rd could provide fo r the payment of p remiums o n t he 
bonds o f the office rs a nd w heth er such p remi ums would be a legal cha rge 
agains t the town board. 

Y our inquir y is a nswered in the affirmative insofa r as th e town treas­
urer is con cerned and in the nega ti ve in regard to a ll othe r tow n o fficers . 
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Your a tt ention is ca lled to sec t ion 8238, G. S. 1913. 

April 18, 1916. 

Yours t ruly, 
CLIF F ORD L. H ILTON, 

Ass is tant Attorney Genera l. 

TOWNS-Village dance hall law n ot applicable to. 

George J. Hughes, Jus ti ce of the P eace. 

D ear Sir: You refe r to a law which "em powers village councils to 
license and regula te the keepin g of dance halls and the holding of public 
dances in any vi llage," and you ask whether t his law empowers a town 
board to so li cense and r egula te. 

In my opin ion your inquiry is to b e answ ered in the nega t ive. 

May 27, 19<1 5. 
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Y ours t rul y, 
CLIFFORD L. HILTO N, 

Ass is tan t A ttorney Genera l. 

VILLAGES-Alien physicians-Cannot h old office on b oard of health. 
V . L ookw ood, Vi llage Pres ident. 

D ear Sir: Y ou s ta te tha t at th e p resent t ime you have only one 
phys ician in your vi llage and t hat he is not a ci t izen o f the U nited States. 
You inqui re w hether he can b e appoin ted as a member o f the vi ll age 
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board of health and serve in that capacity. Your inquiry is answered in 
the negative. A person who is not a c itizen of the United States cannot 
hold an official position in the state of Minnesota. 

April 18, 1916. 
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Yours truly. 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

VILLAGES-Auditorium-Not to be leased to exclusion of public enjoy­
ment. 

Charles p , Hall , City Attorney. 
Dear Sir: Your inquiry r elates to the power of th e board of manage­

ment of a m emorial auditorium, accepted under the provision s of chapter 
224, G. L. 1903, to en ter into a contract with an individual to assume the 
management o f th e auditorium under the super vision and direct ion of 
the board, at a fixed salary and in addition there to a percentage of any 
profits arising from th e renta ls received during the year for the use of the 
auditorium for other than public purposes. The suggested objec tions to 
thi s arrangement are: 

(1) That it would tend to divert the surplus funds from the audi­
torium ·fund which, under th e act and resolution of accep tance, is to be 
accumulated for the perpetual maintenance of th e bui lding, and , 

(2) That the sugges ted arrangement is contrary to public policy and 
the purposes for which the auditorium was given and required to be main­
tained by the municipali ty. 

It is obvious that any arrangement by which the management of the 
auditorium becomes a m ere money-making enterprise, is foreign to the 
purpose of its establishm ent. The board would not be authorized to lease 
the build ing to an individual, at least without reservin g the right of fu ll 
enjoyment thereof for all public and municipal purposes, as th ey should 
a ri se during th e per iod of the lease. The board would have no right 
to enter into a contract with an individual to manage the operation of 
the building, includin g the renta l thereof, say for thea tri cal performances, 
or other entertainments for which the lessee charges an admission fcc, to 
the exclusion of the ri ght of the people to lise and enjoy the build ing for 
municipal assemblages ; nor would it have the right to turn over to the 
indiv idua l such con trol of the bui lding that questionable entertainments 
mig ht be permitted by the management. 

The absolute control of the building and the right to direc t for what 
purpose it shall be used, Illust be retained by the board, If the proposed 
contract with the prospective manager so provides and if he acts m erely 
as the agent and . representative of the board in manag ing the building, 
under its immediate direction and control at a ll times, all revenues to be 
turned into the treasury and all maintenance expenses to be allowed and 
paid out upon th e order of the board, in other words, if the manager is 
to be m ercly an employe, but is to receive a reaso nable compensation, the 
tota l of which I think should be limited in his contract, ·then I sec no 
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objection to th e proposed arrangement. If, Oil the other hand, it is con~ 
templatcd to s ubs titute the m a nage r for th e board and to leave it to him 
to say w hat kind of en te rtainment shall be given and what admission 
charges may be received, and if the usc of the buildin g for municipal 
purposes is to be restricted in any way. in favor of entertainments for 
which a charge is made, then I think th e arrangem ent would be contrary 
to the purpose of the g ift and to the spi rit of the act and resolution ac­
cepting it, and hence it would not be within the power of the board to 
enter into th e suggested cont ract 

Thi s is not very definite, but I am unable to make it more definite 
without fuller knowledge o f tIre terlllS of the proposed arrangement. 

If it is thought desirab le th at the employm ent of a manager under a 
profit sharing contract, s ti ch as you r lett er sugges ts, should be entered 
into, it might be well to prepare and submit a tentative fo rm thereof. In 
thi s way objectionable features, if any, might b e eliminated and perhaps 
additional provis ions might be inserted, safe·gua rdin g the continuance 
of th e primary purpose for whi ch the gi ft was made. 

Ju ly 14, 191 6. 
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Yours truly, 
JAMES E. MARKHAM, 

Ass istant Attorney General. 

VILLAGES-Bonds for purchase of park. 

Alfred P. Stolberg, County Attorney. 

Dear Sir: I beg to advise you that in my opinion subdivision 1 of 
section 1855, G. S. 1913, authorizes the issuance by the vi llage of bonds 
for the purpose of purchasing property for pa rk purposes when· the 
issuance of stich bonds has been du ly au tho rized by the .voters. as re­
quired by the provisions o f ch ap te r 10, prO\'ided the issuance of such 
bonds does not tra nscend the li mitations other wise prescribed by the 
act. 

You call our attention ta the language of sa id subdivision I, which 
author izes the issuance of bonds: 

"For the construction o f sewer s, subways, st reets, s idewalks, pavements, 
cu lverts, parks and parkways:" 

Giving thi s la ng uage a s t r ict gram ma tical cons truc tio n would permit 
the issuance by vi llage of bonds only for the const ructio n of a park or 
parkway. Par ks, of cou rse, arc not constructed, a lthoug h th ey may be 
improved. To give the language a s tri c t gra mmatica l cons truc tion would, 
therefore, ren der it m eaning less and of no effec t. I think it is to be con· 
strued as authorizing the issuance of bonds rfo r the purpose of acquiring 
a park and improving it. 

Yours trul y, 

C. LOUIS WEEKS, 
Assistant Attorney General. 

August 23, 1916. 
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VILLAGES-Cemeteries-How acquired. 

Murphy & Cook, VilIage Attorneys. 
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Gent lemen: You ask informatio n as to how a vi II age incorporated 
under th e general laws may proceed to purchase lands for a cemetery 
pursuant to paragraph II , sec tion 1268, G. S. 1913. It secms that your 
vi llage has ou ts ta ndin g indcbtedness and no cash in the treasury, and you 
inqui re whether it would be poss ible for th e council, on its own motion 
or resolu tion, to purchase th e lands and pay for the same with a village 
warrant. The vi llage council can incur no indebtedness unless there is 
mon ey in the treasury to pay the same, o r unless. there has been a tax 
levy made, from whieh m oney wi ll be derived avai lable for the purpose. 
If the district p roceeds by condemnatio n, it must be prepared to pay the 
amount that may be awa rded in cash a nd the ow ner of the land wi tl not 
be obliged to take a village wa rrant whi ch would not be immediately 
paid. 

August 1, 1916 
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Yours truly, 
CLIFFORD L. HILTON, 

Assistant Attorney Genera l. 

VILLAGES-Constable's fees-Manner service. 

Samuel A. Miller, Constable. 
Dear Sir: The stat ute a llows the cons tab le a fee o f 50 cents for se rv­

in g a summons on the ga rnishee and in addition thereto, mi leage in 
trave ling to and from the place of se rvice, when necessar y, at the rate 
of 10 ccnts per mile. 

The manner of se rvi ng the summons as prescribed by section 7512, G. 
S. 1913, is by reading it to th e defendant and delive ring a copy thereof to 
him if he call be found, and if not found by leaving a copy at his usual 
place of abode. Section 7860 provides that the ga rnishee summons shall 
be served in the same manner, except that the service mus t be personal, 
that is, it must be read to the ga rni shee and a copy must be left with 
him personally. vVhere the constable in the performance of his duty Is 
required to make a copy of the summons, he is en titled to receive 15 
cents for each copy so made. This applies as well to any necessary copy 
or copies of the garnishee s ummons. 

Th e s tatute docs no t specifica lly fix a fcc for the se rvice upon the 
defendant of the ga rn ishee summons and notice, but I think the constable 
is jus tifi ed in trea ting sti ch service as an add it ional service of the garnish­
m ent Sllmmons and accordin gly is ent it led to an additiona l 50 cents for 
s uch service. Also he would be en titled to a n additio nal IS cents for mak­
ing copy for the defendant, if thi s has not been furni shed to him by the 
ju sti ce. 

September II , 1916. 

Yours truly, 
JAMES E. MARKHAM, 

Ass ista nt Attorney General. 
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604 

VILLAGES-Constables-When retain fees. 

F. E. Murphy. Village Attorney. 

Dcar Sir: By an examination of section 270, G. S. 1913, it would seem 
clear that a constable in a vi llage of less than 5000 inhabitants would be 
entitled to collec t fees for his services and retain them as is provided in 
sec tion 5765, G. S. 1913. But constables in villages of more than 5000 
inhabitant s, you will not ice by sec tion 270, arc to receive the same salary 
as policemen and a ll · fees which h e carns should be collected by the city 
clerk. 

J anuary 19, 1916. 

605 

Yours truly, 

LYNDON A. SMITH, 
Attorney General. 

VILLAGES-Council-Special meeting-How called. 

C. T. Murphy, Village Attorney. 

Dear Si r : Answering your inquiry you arc advised that a special meet­
ing o f your counci l under the law under which it was organized, can 
on ly be called by giv in g reasonable and proper notice to a ll m embers of 
the counci l of the tim e and place of such specia l m ee ting. Di llon says : 

"If the m eeting be a separate one the general rule is , un less modified 
by the chap ter or s tatute or va lid ordinance, that notice is necessary, and 
must be personally served if practicable, upon eve ry member entitled to 
be present, so that each one may be afforded an oppo rtunity to participate 
and vote." 

3, Dillon, Municipal Corporations, 553. 
This department has held, however, that where all the members of 

a municipal body are present at a specia l meeting and take part in the 
proceedings therein, that the fai lure to give notice of such meeting would 
not invalidate anything done by that body at such a meeting but such is 
not your case. I am of the opinion tha t the town board will have a right 
to purchase this property without the voters of the town authorizing the 
purchase. 

Andrews vs School District, 37 Minn. 96. 
Bank vs. Goodland, 109 Minn. 28. 

August 13, 191 5. 

Yours truly, 

J OHN C. NETHAWAY, 
Ass istant Attorney Genera l. 
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VILLAGES-Council-Authority to employ detective. 

Andrew E . F ritz, Public Examiner. 
Dear Si r : YOli inquire whether a vi llage counci l has authori ty to 

employ detec tives to secure evidence with reference to burglaries an d other 
c rimes committed within the village. 

] 11 my opinion, your inquiry is to be answered in the negative. 
Yours truly, 

May IS, 1916. 

607 

VILLAGES-Council-How may act. 

P . A. Linneberg, ESQ. 

CLIFFORD L. HILTON, 
Assistant Attorney Genera l. 

Dear Sir: If your village is operating under chapter 9, revised laws 
1905, then the newly elected village officers will assume the duties of their 
offices on the first Tuesday in Apri l. H, however, the village is operating 
under the 1885 law as am ended, th en the duly elec ted persons assume their 
offices on their Qualifications. 

The members of the council when ac ting as individuals, cannot bind 
the village. The ac tion of the counci l must be taken at properly called 
meetin gs and th e coun cil must act as such a nd no t by individual members 
acting by them selves. It is 110t competent for the counci l to transac t 
business and allow bills if there are o nly two of the m embers of the 
counci l present, such two not const itu! ing a quorum or a majority of the 
council. 

Yours truly, 

Ma rch 27, 1915. 

608 

VILLAGES-Detatchment o f territory. 

C. Rosenm eier, County Attorney. 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

Dear Sir : You ask, in proceeding under sec tion 123 1, G. S. 1913, 
providing for the detachment of territo ry from villages , conta ining more 
than 1280 acres of the land, if th e county board has discre tion in g ra nting 
or refu sin g a hearing whether if a hearing is gran ted, the provision 
o-{ th e statute is so fa r mandatory that the board must make an order 
detachin g the ter ritvr y. if the conditions p rescribed by statute ex ist. 

T ile s tatute docs not confer upon the county board the exercise of 
any d isc re ti on in the mat ter of grant ing o r refusing a hearing. The provi­
sion is that upon filin g th e petition with the county audito r, th¢ county 
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commiss ioners at their next meeting sha lt fix a time and place fo r h earin g 
a nd shall direct notice of such heari ng to be issued by the auditor and 
published and posted as therein pre scribed. I am of the opinion that 
this duty is mandatory and that if the b oard should refuse to grant a 
hea ring it would be required by mandamus to do so. 

I reach the same concl us ion in a limited way as to you r second 
ques tion. It is incumbent upon the board to de termine facts and the find­
ings of the board become conc1usin, except, I take it, that they may b e 
r eviewed by certiora ri . If the board find s against the pet it ioners on any 
of th e malle rs required to b e established, or if th e board sha ll so find 
a nd ye t shall find that t he lands descr ibed in the pe tition may not be d e­
tach ed fro m the villa ge without unreasonab ly affec tin g the symm etry of 
the se ttl ed po rt ion thereof, o r that it is necessary fo r the proper exercise 
of the police powe rs o r o the r function s o f the village that th e land be 
no t detached, then the board would have the ri ght to de ny the appli cation. 
If the board finds the fa cts in acco rda n ce with the all ega tions of the 
petition, it is th e duty of the board to grant the peti tion, unless it a lso 
finds fo r one o r all of th e specified r easons ind icated, the public interes t 
requi r es tha t the pe tition be d en ied. 

April 15, 191 6. 

609 

VILLAGES-Dumping grounds. 

A. Abrahamson, Recorder. 

Yours truly, 

J AMES E. MARKHAM, 
Assistant Attorney Genera l. 

Dear Sir: You s ubmit the fo llowi ng inqui ry: 
" I s the village counc il o n behalf of the village compelled to furni sh 

a dumpin g g roun d for r efuse such as manure, dead animals, manure, etc., 
taken from private propert y inside o f vi llage limits?" 

In my opinion, your inqui r y is to be answered in the negative. 

Apcil 19, 1916. 

610 

Yours truly, 
CLIFFORD L. HILTON, 

Assistant Atto rney Gen era l. 

VILLAGES-Eminent domain-Land already subjected to public use­
Paramount purpose. 

J . C. Miller, Clerk. 
Dear Sir: I am o f the opinion th at the vitlage (assuming that it has 

th e power of condem nation for the pu rposes of layin g ou t s treets, a ll eys, 
etc.), can take the la nd in ques tio n by condem nation proceedin gs, for 
street purposes, even though such land now cons titu tes a part of the play 
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g ro und, The deed to the play g round con'tains the provISions "said 
grounds to be owned and used as a play ground by th e village for the 
school district and for all kinds of legit imate sports and ce leb rat ions for­
ever and ever." 

In other words, land that is owned by a school distr ict, or even by a 
vi llage, for specific public purposes, may be taken in condemnation p ro­
ceedin gs provided the new purpose for w hich th e lan ds are to be used is a ' 
paramount purpose. III the condemn a ti on proceedi ngs a ll persons interes ted 
must be made part ies. The <Iues tions that w ill be d eterm ined by a court 
in s ti ch condemnat io n proceedings are, among o ther thin gs: 

1. The power of the v illage to exercise the right of emi nent domain 
for th e pu rpose s tated. 

2. The necess ity for th e taking of th e land. 
3. The ques tion as to whether th e purpose fo r whi ch the land is 

proposed to be taken is superior and paramount to the public purpose 
fo r which it is a lready be ing used. 

May 8, 1915. 

611 

Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Attorney Genera l. 

VILLAGES-Interest on village funds belongs to village. 

F. N. art ell, Village Clerk. 

D ea r Sir : You do not s tat e under what law your village is organ ized, 
b ut assuming th at yOll are organized under the genera l law, ( R. L. 1905) I 
have to infor m you that in my opinion moneys received by a vi llage 
treas urer as int eres t upon deposits made of vi llage fu nds , b elongs to th e 
village irrespect ive o f whe ther such moneys are deposited by the treasure r 
in designated depos itories or not. 

May 10, 1915. 

612 

Yours t ru ly, 
CLI FFORD L. HILTON, 

Assis tant A ttorn ey General. 

VILLAGES-Limit on borrowing funds-Computation of. 

C. J. Dodge, V illage Attorney. 

Dcar Sir: Relative to th e borrowing limit of your vi llage , I have to 
say that th e borrowing limit for th e market is ten pe r cen t of th e assessed 
va lua t ion, real and personal, o f the vi llage, and ove!" s ll ch indebtedness as 
does no t cons is t of: 

1. Orders o r war rants payable for thwith. 
2. Ce rtificates of ind ebtedn ess and bonds fo r permanent improve­

m ent revo lving fund s. 
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3. Obligations paY;lb lc from the proceeds of asscssmcnts,- and 
4. Bonds fQr th e purchase or construct io n of ordinary public utilities. 
5. Si nki ng fund s. 

Yo u w ill fi nd this matter answered by sections 185 1 and 1848, Genera l 
S tatutes 191 3. 

June 10, 1915. 

613 

Yours truly, 
LYNDON A. SMITH , 

Atto rn ey General. 

VILLAGES-Cannot grant an exclusive franchise. 

T ho mas Tomasek, V ill age H.cco rdcr. 
Dcar Sir : You a re advised that your village, o rganized as you state 

unde r c ha pte r 45, Gellera l Laws 1885, has no ri g ht to g rant an exclusive 
franchi se. O ur sup re m e court held tha t th e ri gh t to grant an exclusive 
fran chi se must be expressly conferred upo n th e munic ipa lity b y the Icgis­
)<lturc, and as the law under which you are organized docs not contain 
that au th orit y yo tl therefo re havc no ri g ht to grant an exclusive fran c hise. 
See: 

L o ng vs. City of Duluth, 49 Minn. 28. 
Op inions of Atto rn ey Genera l, No. 349, 19 10. 
This opinio n o f the A ttorney Genera l he ld that the v illage of Rush 

City did not have th e power unde r its charter to grant a n exclusive 
fran c h ise. As the charter of your cit y and Rush City are s imilar, this ru le 
Illll s t be considered as the ru lin g of thi s departme nt and which I have 
fo llowed in g ivin g thi s opinion. 

Februa ry 16, 1915. 

614 

Yours trul y, 
JOHN C. N ETI-IAWAY, 
Assis ta nt A ttorney Gene ral. 

VILLAGES-Local improvement assessments-School property exempt. 

A. C. Hinckley, Vi llage Cle rk. 
Dear Sir: You ca ll attentio n to the ci rcum sta nce that the school re­

fer red to in your cOllllllllnica tio ll is required <IS a condi tion to the ri gh t 
to receive sta te aid, to provide a dcqllat e sewers o r other means of tak in g 
care of sewage and the pro posed construction would be in fu rtherance of 
the obligati o n thus imposed upon the schoo l. You ask whe the r under 
th ese circum s tances the schoo l property Illay be assessed for a part of 
the expense of the proposed sewe r and out le t. 

The genera l rul e is tha t the laws of the s ta t e authoring t he assess­
me nt of property ei th e r by genera l tax or special assessm ent, app ly to 
private and not public property, and though laws a re genera l in thei r 
te r ms th ey do not apply to th e public property unl ess the intent so to apply 
them affirmatively appears. 
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The supreme court in a dec ision fil ed o n JUlle 30, of this year declares 
thi s doctrine. No part of th e proposed sewer system can be assessed 
against the school property. 

2. Your second inquiry is whethe r property benefited by the pro­
posed construction but which may Il O t be connected immedia te ly there­
w ith may b e assessed. 

The general rule is that- a specia l assessment may be levied in ad­
vance of the work and even in advance of the le tting of the contrac t. 
Th e circumstance th a t the pro pe rt y owner docs not immediately avai l 
himself of the benefit of the const ruction of a sewer system with which h e 
may connec t does not affect the ri ght of the municipa lity to make the 
improvement s and assess the cost upo n th e property especia lly benefited 
thereby. 

August 14, 191 6. 

615 

Yours truly, 
JAMES E. MARKHAM, 

Ass is tant Attorney Gene ral. 

VILLAGES-Orders-Interest on-Payment of. 

F. L. Klock, V;lIagc Clerk. 
D ea r Sir: You have b een herc tO'fore advised of the ruling of this 

office to th e effec t th a t it was not competent for a village to pay interes t 
annually on a lit standi ng orde rs, th at is if the village had outstanding 
orders, a ll of which it could no t pay. w ith accrued interest thereon, the 
village cannot apply the money on hand and av ilable for th e payment of 
such orders to the payment o f the inte rest on the same, without the pay­
ment of th e principal th ereof . We further held that when mo ney was ill 
the treasury, availab le for the payment of outstanding orders, such moneys 
should be applied to the payment of the oldest orders and the interes t 
the reon , as far as sllch mon ey would go. 

You state tha t a preced ing counci l issued vi llage o rde rs in payment of 
inte res t o n outstanding orders, which inte res t orders have no t yet b een 
p1id, and yOll inquire whether the p resent coun cil would have the right 
to nullify such interest o rders . . 

There is no express provis io n of th e law 10r a village council to 
nullify vi llage o rde rs. The question o f the payment of village orders 
is one that is lip to the vi llage t reasurer, h e no t bein g authorized to pay 
any village ordes except lawfu l ones. I do not consider th ese int eres t 
orders to be lawful, and therefore the t reasurer s hould no t pay them. 
There would be no ha rm in the counci l passing a resolution s ta ting the 
fac ts and in struc tin g the vi llagc treas urer to pay them . 

November 25. 1916. 

Yours truly, 

CLIFFORD L. HILTON, 
Ass istant Attorney Genera l. 
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VILLAGES- When orders can be issued. 

C. L. P arkin, Village President. 
Dear Sir: I have to say that th e m ethod of de terminin g whe th er o r 

not warrants may be iss ll ed fo r the specia l purpose f or which money may 
be bo rrowed, is, as a rule, that the mon ey in the treasury and the taxes 
due and li kely to be paid should be added togeth er and from th is amount 
deduc t the amount tha t it wi ll take to pay lip outstanding indeb t ednes~ 

and the amou nt which it wi ll take before any new money is to be rece ived 
from amOll nt s levied thi s yea r, and if the re is a balance aft er sllbstracting 
th ese two amounts, and any o ut standin g contracts which have pract ically 
appropriated money, th en the balance, if any, may be used to draw new 
warrants upon for a ny legitimate purpose, sll ch as th e buildin g of the s tee l 
tank would be. 

Add toge th er-
Am ount in treasury .................. ........ .............. $ 
Amount p robably avai lable from curren t and de linqllen t taxes. $ 

Total "A" . ............ . .. .. .. ..... .............. . . $ 
Subtrac t from total "A" .. .. .......... .. .. . .......... . . . $ 

Curren t expenses until money from 1916 levy is ava ilab le .. .. $ 
Outs tandin g warrants ............... . .. . ... .. .. ..... ... . .. $ 
Ou ts tanding contracts which have appropr iat ed vi llage mo ney $ 

Total "B" . ...... .. .. . ..... . .. .. ........... . ....... $ 
Subtrac t fro m total "A" ... . . . . ...... .... . ......... $ 
T otal " B" . . . .. ...... .. . .. .. . . .. .. . . . . .. .......... $ 

Balance is amollnt th a t may be drawn agains t legally for any proper 
purpose. 

Yours tru ly, 

May 26, 1916. 

617 

VILLAGES-Orders-Negotiability of. 

Fran cis E. Murphy, Vi llage Atto rn ey. 

LYNDON A. SMITH, 
Atto rney General. 

Dear Sir: I have to say that village orders are not s tri c tl y negoti­
ab le. Defen ses to th em are no t cut off by the fact th a t th ey ge t into the 
hands o f bona fide holde rs for ,'altle, wi thout notice. 

F ebruary 16, 19 15. 

Yours truly, 
LYNDON A. SMITH, 

Attorney General . 
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VILLAGES-Orders-Payment of. 

E. O. Abrahamson, Esq. 

Dear Sir: You sta te that th e banks are hold ing about $2,500 of village 
orders, which can not be taken up at this lime and probably not for 
ano ther year or possibly two. You further sta te that these banks a re 
will ing to hold these orders and a lso cash those that will be issued, if th e 
COllnci l wi ll pay in terest on the same each yea r. You inquire wh ether 
the coun cil ca n pay th is interes t a nn ua lly as indi cated, wi th ou t tak ing 
up th e orders. 

Tn my opin ion your in qu iry is to be answe red in the nega tive. A 
village order lawfully issued and bearin g interes t because not paid for want 
of funds when properly presented must be paid in its enti rety wit h inte res t 
an d can not be paid by the payment of a part of the principal and interes t 
at o ne time and th e balance a t some future lime. 

December 23, 1915. 

619 

Yours truly, 

CLIFFORD L. HILTO N, 
Assistant Attorney Genera l. 

VILLAGES-Ordinances-E nfo rcing delinquent water and light bills as 
taxes. 

Thad S. Bean, Village Attorney. 

Dear Si r: You state that yOllr village COllnci l is cons idering the adopt­
tio n of an ordinance relat ing to the water, ligh t and heating plant and 
providin g s ubstantia lly that con tracts for water, light and h eat shall 
be made only with the owners of bui ldin gs , not with the tenan ts, and 
upon bills for the same becom ing delinquen t, and the inabliity of the 
vi llage treasurer or o lher v illage authorit ies to collec t them, they shall 
become liens upon th e proper ty to w hich furni sh ed and shall be fi led 
wi lh the coun ty treasurer to be collected wilh their taxes in t he usual 
way. 

You ask whether, in our opin io n, such an ordinance would be enforce­
able. 

I n my opinion, your inquiry is to be answered in the nega tive. 

Apr il 18, 1916. 

Yours tru ly, 

CLIFFORD L. HILTON, 
Ass is tant Atto rney Goneral. 

" 
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VILLAGES-Ordinances-Sentencing vagrants to work on streets. 

Thad S. Bean, Village Atto rney. 

D ea r S ir : You inquire whe ther it would be lawful and p roper for the 
village council to adopt an o rdinan ce providing substantially that vagran ts, 
drunkards and ot her pe rsons g uilt y o f similar offenses, and who have ' 
famili es who suffer from lack of necessi ti es by reason of the neglect o r re ­
fu sal o f s uch offenders to work or provide for them, s ha ll upon convic tion 
in municipal court, be sentenced to so Illany days lahor o n th e village 
s tree ts or simila r work for the v illage and th a t they b e paid by th e vi llage at 
so much per day. and tha t any and all mon eys so ea rn ed shall be paid to the 
family or o ther depende nts o f such offender. 

I n Illy opinion, your inquiry is to b e answered in the nega ti ve. 

April 18, 1916. 

621 

Yours truly, 

CLIFFORD L. HILTON, 
Assistant Attorney General. 

VILLAGES-Publication of ordinances-Necessary when. 

Fran cis E. Murphy, Esq. 

Dear Sir : You state tha t your village counci l desi res th e opinion o f thi s 
departmen t as to the effect of a village o rdinance dul y passed, .but to 
which no p rinte r's affidavit of p ublicat ion is attached; tha t it is your opinion 
that unless the publication could be prove n, the ordina nce would be of no 
effect. 

Di llion on Muni cipal Corporations, 5th Edi tion, sec tion 603, g ives this 
rulin g : 

" In the absence of a s tatuto ry o r charte r provision d irecting that 
ordinances be publi sh ed before they take effect, no publ ica tion is necessary, 
and ordinances take effect immediately witho ut it. Wh en ordinances a re 
required to be published before they sha ll go into effect thi s requirement 
is essent ia l a nd a publica tion mllst be in th e designated mode. U ntil 
such publi ca tion be made or until th ey have gone into opera t ion, no 
penalty ca n be enforced unde r them, but und er th is provision, unless 
it is required that the publica tion should be made within a specified time, 
the only effect of a n omiss io n to publi sh is that a n ordinance rem ains 
inoperat ive. It may be made operat ive a t a ny tim e by publi ca tion in the 
manner required by statute." 

In a case in the supreme court an o rdin a nce was passed on th e 4th 
day of May, but W:'lS not published unti l the 9th day of Sep tember, between 
which dates several mec tin gs of the coun cil had taken place. T here being 
no provis ion of law gove rnin g the village fixin g any par ti cula r timc within 
which th e ordi nance mlls t be published, it was held that it could be publi sh­
ed at a ny time, when it w ould become e ffe cti ve. 
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You are therefor e advised tha t we concur in your opinio n that unless 
the publication co uld be proven, the o rdina nce would be of no effect, 
provided, however, that the sta tute provided that the ordinance be publ ish­
ed. 

Apri l 16, 1915. 

622 

Yours t rul y, 
JO H N C. NETHAIVAY, 

Assistant Attorney General. 

VILLAGES-Power to prohibit or restrict raising of pigs in. 

Rai lroad and \.yarehouse Commission. 
Dear Si rs : Your inqu iry pertains to the power of a village to prevent 

the raising and main taining of live pigs w ith in the thick ly settled portion 
of th e vi llage. 

You are advised that under sub-divis io n 17 of chapt er 1268, G. S. 1913, 
it is our opinion a vi llage has the power to define a nuisance and prevent 
and abate same. Many of the villages throughout the s tate, under the 
power confe rred in that sub -divi s ion o f the sect ion, have adopted ordin­
ances preventin g th e keeping and housin g o f pigs and hogs wit hin a ce r­
tain portion of the village, a nd it has never been doubted that such power 
existed in all villages organized under th e revised laws of 1905. 

May 4, 1915. 

623 

Yours truly, 
JOHN C. NETHAWAY, 
Assistant Atto rney Genera l. 

VILLAGES-Printing-Folio. 

Cha rl es C. Ko lars, Village Attorney. 
Dear Si r : R eplying to your lette r of Apr il 3, 1 have to say tha t this 

office is of the opinion tha t print in g must be measured according to the 
s ta tute definding a fo lio. The question is, in a ny case of the kind you 
r efer to, "how many folios we re there in the publicat ion" m easured accord­
in g to the statuto ry rul e. 

Apr il 6, 191 6. 

624 

Yours tru ly, 
LY NDON A. SMITH, 

Attorne y Gen eral. 

VILLAGES-Publication of proceedings of. 

E. C. P la tt, E SQ. 
D ear Sir: You s tate that yo ur village was organized under the re­

" ised laws of 1905, and I ass ulll e that you m ean under chap ter 9, a nd yOll 
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inquire as to th e duty of the cOllnci l to ca li se its proceedi ngs to be 
published. 

I advise you tha t ordinances, rules and by-laws passed by the council , 
a nd th e ann ll a l finan c ia l statemen t of th e clerk, mllst c;\ch be published in 
a newspape r se lec ted by the counc il. (Sec tion 1258. G. S. 19 13; Sect io n 
1276, G. S. 1913). Th ere is no pro\'is ion which requ ires the publicat ion 
of o lher proceedings of the cOll ncil. The clerk is required to keep mi ntll cs 
o f those proceedi ngs an d a dctai l c~ fi na ncial record (Sect ion 1260, G. S. 
1913), but he is no t rcqtlircd to publi sh them. 

Augus t 18, 1916. 

625 

Yours t ruly, 

LY NDON A. SMITH, 
Atto rn ey ~cncra 1. 

VILLAGES-Separation from towns for election purposes-Qualifications 
of respective officers. 

George L . Taylor, County Audito r, 

Dear S ir: You arc advised tha t if th e village becomes a sepa ra te elec­
tion an d assess ment dist r ict f rom the tow nship in which it is loca ted, th en 
r esidents of the village are not qua lified to hold township offices and upon 
the comple tio n o f such separatio n, the town offices held by r es idents of 
the vi llage becolll e vac;\11 1. Th ese vacancies llIay be fi ll ed at a special 
elec ti on unde r the provisio ns of sect ion 11 24, Genera l S ta tu tes 1913, It is 
li kely that th e du ly elected tow n cle rk wOllld continlle to be a de facto 
town c le rk un ti l his successor had properl y qua lified an d it wouhl the re­
fore b e compe tent for a pe t it io n for a specia l elec t io n to be fil ed with 
h im and for him to g ive the noti ce of the el ec tion, Such de facto tOWll 
clerk ,,,onld have the right to reta in the town shi p books and records 
until stich tim e as there is a s uccessor to turn them over to. 

o The fore,:wing has relatio n to spec ia l town meet ings ca lled for th e 
purpose of fillin g vacan 'ti es, but your attent ion is direc ted to Sect ion 11 74, 
Genera l .'tatlltes 1913, which is as follow s: 

"\oV he lle"er a vacancy occurs in any town office, the t OWI1 board shall 
fi ll the same by appointment. The person so appointed shall hold his 
office unt il the next annua l town m eeting and mfti l hi s successor qua li fi es, 
provided, that vacancies in the office of super viso r shall be filled by the re­
m:ti nin g s upen ' isors and tOWIl clerk until the nex t annual tow n meeting, 
when h is s uccesso r shall be elec ted to hold for th e unexpi red te rm." 

F ebruary 11 , 191 5. 

Yours truly, 

CLlFFORD L. H ILTON, 
Ass is tant At to rn ey Genera l. 
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VILLAGES-Sewers-Use of drainage ditch as outlet. 

A. Westerdahl, President V illage Coullcil. 
Dear Sir: The provisions of chapter 35, laws 1915, rela ting to the 

establ ishment and ma in tenance of the genera l sewer syste m, applies to a ll 
villages and to a ll c ities having a popula tion o f 10,000 o r less, except those 
organized under home rule charte rs. Your v illage, be in g organized under 
a specia l Jaw. becomes subj ec t to the provisions o f the act above re fe rred 
to, and I see no reason why you Illay not proceed to es tablish a genera l 
sewe r sys tem in accordance with tfl e provisions thereof. 

Your second inquiry presents some practical di fficult ies. Th ere docs not 
seem to be any s ta tutory prO\' ision re l ~lting to the use of drainage ditches 
as an outlet fo r it sewer sys telll , but I assmlle that a dra inage dit eh mi ght 
be so used, wit h the conse nt o f the county board, bu t I think thi s must 
needs be under som e a rrangement Illutua lly sa ti sfac to ry to the v illage 
a nd th e ' county authori ti es. and tha t it would be incumbent u pon the 
v illage to so manage the ope ra t ion that th e ditch otltl et would not become 
offensive o r dangerous to the public health. Perhaps some arrangement 
for the di scharge o·f th e fl ow o f water int o th e ditch might accompl ish the 
purpose, if tha t is prac ticable. It is 11I 0re in the na tu re of an engineerin g 
or sanita ry problem than a law ques tio n. 

June 20, 1916. 
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Yours truly, 
JAMES E. MARKHAM, 

Assist ant Attorney General. 

VILLAGES-Establishment sewers-Confusion in legislation 

C. L. Benedict, V illage A ttorney. 
Dea r Sir: Chapter 35,' laws 1915, was int ended as it subst itute for 

the provisions of exis ti ng sta tutes rclating to the establi shm ent and main­
tenance o f sewers in vi llages and in c ities having a popuat ion of 10,000 
or less , and by section 28 a ll form er laws inconsistent th e rewith were 
repealed, including chapter 312, laws 1903, and section 735 revised laws 
1905, and the am endment s the reto, so far as Ihose laws re lated to the 
establishment and maint enance of a sewer system in vi ll ages. 1 ag ree 
with you r sugges tion tha t chap ter 35, laws 1915, was designed and intended 
by the legis la ture as a comple te working law re lat in g to th e construc.lion 
an d maintenance of sewers and, as I have said, all pre" ious legislation on 
the subjec t was s uperseded. T his left th e p rovis ion' con tained in the genera l 
vi llage ac t (sec t ion 735 R. L. 1905) , in effec t, so far as it re lates to other 
s tree t im provemen ts, and th e legisla ture, by th e enactmen t of chapler 
153, laws 1915, mercly amen ded th e portion of sec tion 735 which had not 
been superseded, so that the petit io n fo r public improvcment sti ll affected 
by that provision should on ly requ ire a majority of the owners o f properly 
affec ted by the assessment. I t hink thi s is the on ly rational view of the 
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legis lative inten t, and that the court would not ho ld that by am ending 
the act in thi s onc pa rti cular the leg is lature intended in any way to modify, 
much less repeal, th e complete sta tute relating to the construct ion a nd 
maintenance of sewer systems in vi llages wh ich at the .same session went 
into effec t only 30 days before. 

Answerin g 1I0W th e specific inq\1lr1c~ conta ined in your communication : 
1. I am 0-£ th e opinion that chapter 153, laws 1915, has no effect upon 

chapter 35, laws 1915. 
Z. Under the provisi o ns of chapte r 35, Laws 1915, the vi llage council , 

without pe tition, may p roceed by ordinance o r reso lut ion , to es tablish a 
sewer system or to alter o r to ex tend a ny existing sewer system and to 
assess the cos t thereof, exclusive of the cost of construction of the genera l 
o r trunk sewer p rovided for as a part of the sys te m upon the property 
thereby benefited, without any pe titi o n on the part of the owners of the 
propery to be assessed the refor. 

I agree with your suggestion that as a conven ient m e thod fo r the prop­
erty owners who favo r the es tab li shment and maintenance of a gene ral 
sewer system in the village, they might well in it iate the p roceedin gs by 
th e preparation a nd p r esentat io n to the v illage counci l of a pet it ion such 
as th e one provided for by chapte r 153, laws 1915. 

June 22, 1916. 
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Yours truly, 

J AMES E. MARKHAM, 
Ass istant Attorney Gene ra l. 

VILLAGES-Issuance of bonds by for tile drain sewers. 

J. F. Druar, Esq. 

Dear Si r: You inquire whe th er the vi llage of Forest Lake can issue 
bonds for the putting in of tile dra in sewers. T have to say that I think 
it can. T he s tatute w ith regard to putti ng ill sewers mig ht, a nd would 
in m any cases, be cons t rued to mean under g ro und se \yc rs, but taken in 
connection with the lang uage in which the word "sewers" is found, 1 
would think that it was intended to give to the construction of sewers 
a ny necessary f orm which would bcst a id them in withdrawin g water fro m 
the str eets. If, however, there is to be a mixi ng up of public and private 
property in connection wit h these tile sewers, the curren t of dec isions is 
aga in st it s being done. The supreme court o nce said: 

"Where the purpose for which taxes are autho rized to be imposed are 
part ly private and partly public, th e act must wholly fa ll , unless , perhaps 
where the part to be rai sed for the private purpose ca n be distinguish ed 
an d se rvc red from the other." 

JlIn e 25, 1915. 

Yours truly, 
LY NDON A. SMITH, 

Attor':ley Genera l. 
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629 
VILLAGES-Sidewalk assessments-Attempt to evade by conveyance of 

narrow frontage strip. 

A. W . Knaak, City Recorder. 
D ear Sir: You direct a tt en t ion to a pa lpable attempt to evade the 

payment of a sidewalk assessment . 
It is m y opinion that the conveyance of th e one foot strip off the cast 

end of th e three lo ts abutting the sidewalk afte r the resolution had been 
passed ordering the construct ion of the walk, would no t have the effect 
of releasi ng the w hole o f the three lo ts fro m the liability o f the assess­
ment fo r s idewalks abutting th em. T he court s have held that conveyances 
of this c haract~ r a rc somew hat in the nature of a fraud on the law, As an 
illustrat ion, I refer to a W isconsin case, whe re the owner of the property 
and his wife conveyed to one Mayer a st rip of land o ne foot wide ex tendin g 
the whole length of the lot abu tting upon the s tree t during the yea r and 
before the work was orde red, but ah er th e improvemen t had been adopted 
and the court in holding that the whole lot was liab le fo r the assessment, 
said : 

"Were the assessment of benefits on lot 2 confined to the one foo t 
strip, such assesment would necessari ly be for a merely nomina l sum for 
the reason that the s tri p dissevered from the lo t would be practically 
useless and of li ttl e or no value and could not possibly be materially ben e­
fit ed by the improvement. • * * If each lot owner a lo ng the lin e of 
the improvement has pursued the same course, no subs tant ia l assessment 
of benefits could have been made, for th e w hole or nea rl y th e whole ex­
pense of the im provement would have b een cas t upon the taxpayers of 
the ward, and then by paying the nominal assessment on the var ious strips 
of all the lo ts abutting o n the imp rovemen t, and which the law con templa tes 
shall bear a share of the cost of it to the extent they arc benefited thereby, 
they arc relieved of th e burden at the expense of the taxpayers of the 
ward. To sanct ion such a prac tice would be to sub vert the whole sys tem 
of assessmen t for benefits which has always prevailed in th e municipalities 
o f th e s tate and would seriously embarrass and re tard these Illunieipalities 
in the makin g of street and other needed im provement. .. * * The 
conveyance of th e strip to Mayer was an open and avowed a ttempt on 
th e part of the grantors to perpetrate a g ross f raud on th e law and on 
the taxpayers o f the ward and would be a reproach and a disg race to our 
jurisprudence if the court s, and cspecia lly a court of equity should a llow 
the a ttempted fraud to s uccecd." 

Fass vs. Sceha r ver, 60 W is. 525. 
I find tha t thi s same rule has been adop tcd by th e court s in severa l 

other s tates and in fact scems to be the universal rule in a ll th e sta tes 
whe re the quest ion has a ri se n, all cl I am therefo re of the opinion and so 
advise you tha t th e wh ole of these lots, r egardless o f thi s s trip be ing con­
veyed, arc subject to assessme nt fo r thc construct io n of the sidewalk 
abutt ing thereon. 

October 9, 1915. 

Yours truly, 
J OHN C. NETHAWAY. 
Assistant A ttorney Gene ral. 
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VILLAGES-Sidewalk assessments. 

A. O. Rogoshcski, Vi llage Recorder. 

Dear Si r : Your in quiry pe r ta in s to the bui lding of sidewalks by your 
vi llage and the cnforcement of assessments therefor. It appears that the 
improvements were made before an assessment was made, and yO ti ask if 
the v illage has a ri ght to assess the ablllt ing property for the expense of 
building the walks. 

You afC advised that the rule is that th e powe r to assess property for 
public improvements is a continuin g power and ca n be made after the im­
proveme nts ilavc fina lly been completed. 1 n regard to s idewalks, I would 
ca ll your attention to chapter 167. laws of 1901, wh ich prescribes an 
orderly proceeding for the <lSSCSS l1l cn t and collection of s idewalk assess· 
men ts. 

August 16, 1915. 
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Yours truly, 
J OH N C. NETHAWAY, 

Assis tant Attorney General. 

VILLAGES-Sidewalks-Right of coundl to order without petition. 

E. M. Kimball, Village Clerk. 

Dea r Si r : I have to say th at i t would seem that th e village council 
can order the cons truction of a sidewalk withou t a petition from the 
owners of adjacent land. See Genera l Statutes, :Minneso ta, 1913, section 
1284 and 45 M inn. Reports, page 4. 

July 6, 1915. 
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YOll~S truly, 
LY NDON A. SMITH, 

Attorney General. 

VILLAGES-Sidewalks over railroad right of way-Limit on indebtedness. 

ness. 

H. J. Hedburg, Village Recorder. 

D car S ir : You ask : 
1. "vVhat is the limit a village is a llowed to issue vi llage warran ts 

for lise in genera l street im prove ments and building sidewalks?" 
You are advised tha t section 1851, General Statutes 1913, provides in 

speaking of limit of debt: 
"Nor shall any othe r Illunicipal corporat ion, except school di s t ric ts, 

become so indebted beyond ten per cent o f its assessed value." 
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YOll do IlOt s ta te what is the assessed vallie of the property in your 
village. Th erefo r e yOll must apply this sec tio n of the s tatu te to the con· 
ditions tha t exis t in your village in that respect. 

You also ask: 

2. " Can a v.illage com pel a railroad company to bui ld cement side· 
walks across a st r ee t runn ing th ro ugh rai lroad ri ghl of way?" 

I would ca ll y our atte llti on to ch;lpte r 78, Genera l Laws 1913, where 
it is alnong oth er things provided as fo llows: 

"And a s uitable sidewalk shall be const ruc ted by said company to 
connect w ith and correspond to the s idewalk s const ruc ted and ins talled 
by the municipa lity or by the owners o f th e abuttin g property, but cement 
or concrete construction s ha ll not be requi red in track space actually 
occupied by th e rai lroad tracks, if some s ubs tantial and suitable mate ria l 
is used in lieu the reof." 

Th e rai lroad co mpani es a re ques tionin g the cons tit utiona lity of thi s 
law, but th ere has been no li tigat ion or decision and we have o n repea ted 
occasio ns h eld the law cons titutiona l ;\ nd that vi llages could compel by 
mandam us the construc tion o f s idewalks s ti ch as are cont emplated by thi s 
law. 

April 10, 1915. 
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Yours truly, 

JOH N C. NETH AW AY, 
Assis tant Atto rney General. 

VILLAGES-Removing trees and laying sidewalks. 

] . A Redding, Village Recorde r. 

D ea r Si r : You ask: 

If th e village bO(lrd C(l ll require trees rClnovcd and sidcwalks la id o n 
the line now occupied by the trecs. 1 have to say that in my judgment 
the village board can only do so in case o f wha t seems to th cm an urgcn t 
necessi ty. Th e planting o f trees in ou r Ill unic ipa lit ies is encouraged by the 
laws of th e s ta te and a certa in amount of protec tion afiorded th em; at 
the sam e t ime th e entire s tr ce t f rom one s ide to the other is primari ly 
for travel and th e trccs mus t, in my judgmcnt, y ield to th e necess iti es of 
trave l. T he qu es tion mu s t be sohted by th e board so as to protec t the 
t recs so fa r as th c necess ities of travel permi t. 

July 10, 1915. 

Yours truly , 

LY NDON A. SMITH, 
Attorn cy Gcn era l. 
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VILLAGES-Streets-Acquisition of land. 

F . E. Murphy, V illage A ttorney. 
Dear S ir : You ask: 
"Maya village condemn land fo r a stree t when the onl y means pos­

sib le o f payin g the damages awarded is by making payments by vi llage 
orders , th ere being no funds in the vi llage treasury to pay stich o rders 
when issued?" 

I 3m of the opinion that thi s Question should be answered in the 
negat ive. ]n m y opinion the s tatute contemplates a nd requires th at the 
damages awarded should be pai d in money. Whi le the legis la tu re might 
have provided, had it seen fit to do so, that damages awarded in con­
demnation proceedin gs an d payable by the vi llage mig ht be paid by the 
issuance of vi llage orders, since the issuance o f such ordcr es would 
"secure" to th e p erson w hose property was taken the payment of compen­
sat ion the refor (Constitution of Minneso ta, article I, section 13), it has not 
done so. 

Yours tru ly, 
C. L OUIS WEEKS, 

Assistant :\ttorney Genera l. 
December 3, 1915. 
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VILLAGES-Streets-Vacation-Member council personally interested 
signing petition. 

H enry Hrdlicka, Esq. 
Dear Sir: The dec isions of the court s ar e that in the absence of 

fraud or collusion, the fac t that a mcmber of a coun cil is intcres tcd along 
w ith the public in the vaca ting of a strcet, docs not take ,from him the 
right to act on a pet ition for such vacation, the same as he would if h e 
we re not personalty inte res ted. 

August 16, 1916. 
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Yours tru ly, 
LY DON A. SMITH, 

Attorney General. 

VILLAGES-Street sprinkling cost. may be paid from general fund. 

Francis E . Murphy, Village At torney. 
Dear Si r: You ask: 
Whether or not it is possib le for a vi llage to oi l or sprinkle the str eets 

a lit of the general fun d of thc village. 
You refer li S to section 1284, Ge nera l Statutes 1913. This section was 

slig htly amended by chapter 153, G. L. 1915, bllt ·the amendmcnt docs 110t 



ATTORNEY GENkRAL 379 

affect or control the Ques tion whic'll. you submit. The language of the 
general statutes and the act of 1915, found at the latte r part thereof, is as 
follows: 

"The cost of such improvcment or sprinklin g or any part thereof, not 
Icss than ha lf, may be assessed and lev ied, by resolution of the council, 
upon the lots or parcels of g round fronting on the street , o r part of street 
or side th ereo f so improved or sprinkled and most benefited the reby." 

In view of the fac t fh a t the word "may" is used, I am inclined to th e 
opinion that thi s is simply directory and not mandat ory and that the village 
may oil o r sprinkle its stree ts without assess ing the cost thereo f agains t 
the abutting property. 

Septem be r 8, 1915. 
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Yours truly, 

JOHN C. NETHAWAY, 
Assistant Attorney General. 

VILLAGES-Power to prohibit Sunday theatres-Treasurer-Compensa­
tion of. 

P . A. Presting. Village Recorder. 

Dear Sir: YOli submit two Questions: 
(1 ). "Has a village coull cil th e power to prohibit or pass an ordinan ce 

prohibiting mov ing picture sho ws fro m operating on Sunday in a village 
when the sen tim ent or the majo rity of the c itizens arc aga in st it ?" -

(2). "What fees is a vi llage treasurer entitled to, 2 per cent of the 
money received into the treas llry during the year, o r 2 pe r cent of the 
moneys paid out?" 

Your firs t inquiry is an swered in the affirmat ive. 

Y our second inquiry is answered by saying that under the s tatute the 
treasurer is entitled to 2 per cent on all moneys paid in and not on moneys 
paid out. 

March 20, 1915. 
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Yours truly. 

J OHN C. NETHAWAY, 
Ass istant Attorney General. 

VILLAGES-Under facts stated not entitled to share of funds in town 
treasury. 

L. J. Dasson. Pres ident Village Counc il. 

D ear Si r : You state that your village is loca ted in a townsh ip. but 
is not separate d therefrom for e lection and assessment purpose s, and 
that therefo re the vote rs in the village have a right to participate in town 
m eet ings. 
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YOll inquire if, under the fac ls stated, the village is entitl ed to a 
share of th e money that is pa id into the township treasury. 

Your inquiry is answered in the negative . 

Apri l 25, 1916. 
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VILLAGES-Water and light. 

Yours truly, 
CLIFFORD L. HILTON, 

Ass istant Attorney General. 

T. F. Sprc it c r, Preside nt Village Coun cil. 

D car Si r : You submit th e following inquiries at the request of your 
village cOllll ci l ' and , as you sta te, pursuant to the des ire o f your vi llage 
attorney: 

1. "Has the village counc il rhe power to pay the membe rs of the CO Ill ­

mission as appointed by th em a sa lary from the funds o f the village, or 
if a salary can be provided for, Illay that he paid from th e p roceed s of the 
light and wate r plant ?" 

2. " Can t he cOlllm ission, as cr eated by the village council by resolu­
tion, appoi nt and e mploy one of th eir number as lhe secreta ry of such 
co mmi ss ion, or m us t the secre tary be some one outs ide oL such com- · 
m iss ion ?" 

I find no provis ion in the s tatut e w'hic h authorizes the payme nt of a 
sala ry to a member of th e wat e r and lig ht commission o f a village, 

In my opin ion yO llr second inquiry is to be answered in the negative. 

Apr il 22, 1916. 
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Yours t ru ly. 
CLlF FORD L. HILTON, 

Assis tant A ttorney Gene ra l. 

VILLAGES-Water mains-Conflicting legislation-Petitions-To whom 
addressed. 

Alfred E. Rietz, E sq. 
Dear Sir: You inquire whelh er, in extending water mains under a 

petition, as prov ided fo r ill sec t ions 13 13 and 131 8, in cl usive, G. S. 1913, 
the petit io n for such extended mains should be addressed to the village 
counci l or to th e wate r-l ight-power and buildin g commission appointed 
in your village ullder Ih e provisions o f sect ion 1807. 

T he sect ion last r efe r red to is taken from chaple r 412, Laws 1907, whi le 
t'he ge ne ral ac t authoriz ing the establ is hing of a waterworks system, or 
th e extens ion of exis ting wate r main s, be ing t he sec tions of the gene ra l 
s tatutes fir s t above referred to, arc taken fro l11 c hap te r 346, Laws 1911. 

So fa r as the legislatio n of 1907 an d that of 1911 a re in con fli c t, I 
take it tha t th e lat ter act would cont ro l. However, I find not hin g in th e 
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lcgisla t ion of 1907, providing fo r thc appo in tmcnt of a commission, a nd 
dcfllld ing it s powers and du ti cs, whic h in a ny way cO IlAi c t ~ with thc act 
o f 1911 abo ve referred to. 

Answering yo ur specific inquiry, I am of the op inion that the petition 
fo r the in s ta ll a tio n of wate r mai ns sho uld be addressed to thc vi llage CO UIl­
ci l, and thai a ll proceed ings relatin g th ereto, includi ng the Icvying of the 
necessary assessment to defray the cos t the reof, sho uld be had befo re that 
body. . 

July 12, 1916. 
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Yours truly, 
J AMES E. MARKHAM, 
Assistant Attorney Gcn c ral. 

VILLAGES-Compensation treasurer-Not computed on money paid him 
by predecessor. 

Robcrt H. K eyes, Village R cco rder. 
Dcar Sir : Y o u arc advised, tha t a v illagc treasnrc r is not ent itl ed 

to a 2 pe r ccnt cOlllmi ss ion 0 11 moneys paid over to him by hi s predecessor 
in offi ce. U nder the fa cts s ta ted ill yo ur lett e r, it would seem that the 
pe rSO Ii who was treaSll re r when th e $ 00 was received in the vi ll age trca s-
11ry fr om the county treasurer wo uld be e ntitl ed to t hc commiss ion and 
not the olle who became treasure r a ft er such mo ney went into th e villagc 
treasury. T hc treas ure r ge ts hi s commi ss ion on the mo ney tha t passes 
ill tO Ihe t rc,lsur y a\l.d not merely wha t com es into his hands. 

Yours t rul y. 

July 6, 1915. 
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WILLIAM J. STEVENSON, 
Assistant Atto rney General. 

WAREHOUSES-Warehouseman-Who is. 

Rai lroad & \Varehousc Commiss ion. 

Gentlemcn: It is s tat ed that a certain pcrson owns a four 
st o ry building in Minneapo li s, each Aoor be ing used fo r th e s to rage o f 
farm im plcmcnts and machinery by d ifTer cnt concc rn s. Such own er acts 
as agcnt fo r th ese conce rn s, but no t the exclusive age ll t. He is paid a 
mon thl y renta l for the use o f th e flo or space, whi ch sum includes the 
cos t of haul ing th e implements fro III th e cars to the warehouse, packing 
and delive ring for shipment in filling ordcrs . He claim s that hc does 
not use warchouse r eceipts no r 11andle machincry and implements for pub­
lic sto rage. A n o pinio n of thi s office is rCClll cs ted upon t he Qucstion of 
whcther the own er of the buildin g is a warehou seman within the m can­
in g of chapte r 210, laws 1915. 

In sec tio n 2 of said act the foll o wing defini ti on is g iven : 
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"The term 'warehouseman' when used in this act, mcans and includes 
every corporation, company o r associati on, firm, pa rtners11ip, joint stock 
co mpany or association, firm, pa r tners hip o r individual, their trustccs, 
assignees or receivers appointed by any co urt whatsoever, controlling , 
operating or managing in any ci ty of the first class in thi s sta te, direc tly 
or indirect ly, any buildin g or st ructure o r all y part thereo f. o r a ny buildings 
or s truc tures or any other prope rt y wha tsoever and using the same for 
the storage or warehousing o f goods, wares or merchandise for hire, but 
sfmlJ not includ e per sons, corporat io ns or o ther parti es operati ng grain 
or co ld sto rage warehouses." 

In the ease of State vs . M. & St. L. Ry. Co .. 115 Minn. 1I6, a ware­
house man is de fin ed as "one w ho rece iv es into his warehousc goods and 
merchandise for storage for hire." 

O ne of the disting uis hing features of the business of a warehouse man, 
tas defi ned by the s ta tute and our s upreme court , is that the goods be 
s to red for hire. From th e ,fa c ts stated in your le tter it would seem th at 
the person in ques tio n is s t oring th e goods not for hire, but in premises 
leased by the owners the reof. If such is the case, T am of the opinio n that 
he is not a warehouseman within the te rms o f chapter 210, laws 1915. 

May 24, 191 6. 
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Yours truly, 

HENRY C. FLANNERY, 
Assistant Attorney General. 

WAREHOUSES-Other than grain or cold storage-Liabiljty of surety 
in case of fire. 

Railroad and W arehouse Comm ission. 

Gen tlemen: Your reques t is stated in the fo llowing language: 
';Wc would like to kn ow whe the r or no t warcho use ope rators for 

whom we furni sh license bon ds a rc respon sible fo r toss by fire. ]n "Oilier 
words, if there was a fire in one o f their warehouses and contents were 
burned, would they be r espons ible to the owners o f th e prope rt y stored 
the rein." 

I have to say that the st oring of goods with a warehouseman con­
s titutes a bailment. Whethe r th e bailor is respons ible to the bailee fo r 
g oods damaged by fire while in hi s custody depends UpO Il two ques tio ns; 
first the na ture of th e contract o f bailment, an d second, w hethe r o r not 
the b ai lor has been gui lty of negligence or has failed to exercise that 
degree o f ca re which the cont rac t of ba ilmen t requires . 

You will th erefore sec that th e question submitted cannot be answered 
categorically since eac'h concre te case would have to be co nsidered as it 
ari ses and would be governed by its own peculiar c ircumstances. 

November 27, 191 6. 

Yours truly, 
HENRY C. FLA ' NERY, 

Ass istant Attorney Genera l. 
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WEIGHTS AND MEASURES-Elevators-Fifty pound weight in lieu 
of bushel. 

Railroad and Wareho use Commiss ion. 

Gen tlemen : Yo u inquire whe th er or no t in thi s s ta te an elevator can 
purchase by fift y pound wei ght in stead of by bushel. I have to say that I 
do no t find that the re has been a ny cha nge in the state law since the 
opini on of thi s o ffi ce was given to the following effec t, to-wit : 
Tha t the laws of this s ta te do not prevent the sa te of a rticles 
by some o th er desc r ip tion than the bushel, p ro vided th ere is no 
ex press or implied li se of th e bushel as a descriptive term, for , 
and 1l1 CaSUre llleut o f, the amount sold except in cert a in in stances such 
as coal, charcoa l and icc, wh ich a rticles canno t be sold except by wcig'ht. 
Public local warehouses in this state must usc in handling g ra in no other 
measure than the standard bu shel and no other number of pounds a re to 
be used or ca lled a bushel tha n th e number o f pound s provided by law 
as th e s tandard weig ht of th e kind of gra in in Quest ion. (Sec tion 4486, 
G. S. 1913). As was said by rhe late Assistant A t to rn ey General Edgerton, 
in hi s letter o f November 26, 1913 : 

"The law does not , however, s pec ificall y prohi bit the purchase o f 
barley oth erwise tha n by th e bushel. ] n the absence o f s ll ch prohibition, it 
is Illy opinio n that the pa rti es referred to are at liberty to contract upon 
the basis (of 68 cents fo r each fi ft y pounds of barley ) pro posed." 

If rhe term "bushel" is used, then tha t bushel mus t be the bushe l 
prescribed in sec tio n 5790, G. S. 1913, or be a b ushe l by weight prescribed 
in sec tion 5794, to-wit : fo rty-eight (48) pounds. 

May 10, 1916. 

645 

Yours truly, 

LY NDON A. SMITH, 
Attorney General. 

WEIGHTS AND MEASURE8-Forty-eight pound sacks 01 lIour. 

Rai lroad and W arehou se Commiss ion. 

Gentlemen : ·Y ou ask : 

I. Ca n a manu fac turer in Minn eso ta p ut lip sacks of fl our fo r sa le in 
this state containing 48 pounds? and 

2. \OVh er e 48 pound sacks a re shipped in inte rsta te commerCe into 
thi s s ta te can the merchants o r dea le rs ~e l1 the same for consumption 
in Minnesota? 

I have to say that th e answer to your fir st ques tion is that a manu­
fac ture r in Minneso ta canno t put up fo r sale in this s ta te sacks of fl our 
containing oth er than 49 pO ll nds jof such manufac turers a re puttin g them 
Oll t as Quarter barrel sack s. 
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The answe r to your second ques tion is that merchants an d dea le rs 
cannot se ll 48 pound sacks for quarter barrel sacks wh e the r they arc 
brough t in fro m ano the r s late o r put lip in th is s ta te and sold or offered fo r 
sa le as quar te r barrel sacks . 

Merchants can buy fl our where they plensc a nd bri ng it into thi s s ta te. 
and the sa le of fl ollr can no t be prohibited. ]1 is "the s taff of life" and is 
not in its unadulterated and natura l conditio n subject to regula t ion by 
police powe r. 11s sale can he regula ted . If a sack of flour CO lnes into 
Minn eso ta labeled or purportin g to be ~l qua rter barrel sack, it shou ld b e 
a sack co ntai ning 49 pOll nds. Rc l;l il c rs th ereo f mllst not express ly or 
impliedl y se ll less tha n 49 pounds o f flou r as an d fo r a quarter barrel. 

Such an interpretatio n of the law does not in te rfere w ith the fede ral 
constitution. It docs not interfe re with int e rstate comme rce. Sec the 
r ece nt case of Armour & Company vs. Nor th Dakot;l, 240 U. S. S10 and 
cases therein c it ed. 

Yours t rul y. 
LYNDON A. SMITH, . 

Atto rney General. 
May 10, 1916. 

646 

WEIGHTS AND MEASURES-Penalties. 

1. A. vVi r tensohn, Clerk of Jo.,rulli ci pa l Cou rt. 

Dear Si r: In v iew o f the rulin gs of the supreme court in Sta te vs. 
H orrig;1I1 , 5S Minn. 183, holding the words "pena lties" and "fines" to be 
synonymous we fee l just ified in hold ing tha t by the usc o f the word 
"pena lties" fou nd in chapter 281, laws 1915, m eans and should include 
fines . . It wi ll be not ed that no where in the act or the othe r laws relat­
in g to weights and measu res, ca n be found a ny p rovis ion in regard to 
pe na lties and it docs not see m til :lt the legis lature inse rted the word 
"penalty" and omitted the word "fines" that appea red in the previous 
laws. unless upon the unders tandi ng that th e wo rd "pena lty" includes 
"fines," a nd th e d ecis ion w hi ch I have cited would seem to just ify tha t 
conclus ion. 

Septembe r 23, 1915. 

647 

Yours t ruly, 
JOHN C. NET H AIVAY, 

Assistan t Attorney Gene ral. 

WITNESSES-Fees paid by defendant under facts stated. 

F. J. H end ricks, E sq. 

D ea r S ir : ' ''' here a person is charged w ith the commissio n of 'l 
c rime, is tried and acquitted, he is responsible for the compensa tion to be 
paid hi s own wi tnesses. 1 take it' that th e case yO ll refer to is o ll e brought 
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in ju stice court. The s tate or the co unty is not required to, nor can it 
pay for the witnesses ca lled in behalf of the defendant. 

Augus t I, 1916. 

648 

Yours truly. 
CLIFFORD L. HILTON, 

Assistant Attorney General. 

WITNESS FEES-Police officer not entitled to. 

H , P. Beng tson, County Attorney. 
D ear Sir: I am of the opinion that when a pol ice officer is a witness 

in a criminal prosecution hc is nc \'cr entit led to fees, per diem or mileage. 
He is entitled, however, to be reimbursed by the county in which the 
c rim inal prosecution is pending, for a ll expenses actua lly and necessarily 
incurred by him in connection wi th the g iving of his tes tim ony in the 
matter. 

Sec tion 577j, Genera l Statutes 19 13, so far as it rela tes to the question 
you ask, was in substantially its present forl11 in 1895, and cons tituted a 
genera l rule . ]n 1901, sec tio n 5766, G. S. 1913, was passed and cons titutes 
a specia l rule applicable only in cases brought in the name of the state, 
whe th er civil or c rimina l. 

F ebruary IS, 1915. 

649 

Yours truly, 
LYNDON A. SMITH, 

Attorney General. 

WORKMEN'S COMPENSATION-Agreement between employer and 
employe. 

State Labor Comm iss ioner. 
Dear Sir: 1 am O'f the opinion that a contrac t between an employer 

and empl oye, in which the parties do ag ree not to be bound by part 2 of 
th e workmen's compe nsa tion act, becomes effective UpOIl execution of the 
contract. 

Ju ly 21, 1915. 

650 

Yours truly. 
JOHN C. N ETHAWAY, 

Assistant Attorney Genera l. 

WORKMEN'S COMPENSATION-Citizen injured in assisting police 
officer. 

Sta te Commissioner of Labor. 
D ear Sir: YO ll di rect attention to the circumstance that a citizen of 

on e of th e cit ies of th e sta te was ca lled upon by a police office r to aid 
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in the prevention of the escape of an offender against th e law and that the 
pe rson so ca lled upo n was injured ill assisting the office r in re ta ining 
the a rres ted person in cli stody. 

You inquire whethe r, unde r I hese ci rcum s tances, the per son so sum­
mon ed to ass ist the police officer is enti tl ed to compensati on under the 
w orkme n's compensation act. 

The s ta tute defining the te rm "employee" as llsed therein contains 
th e provision that : 

"Jt s hall include evc ry person ill th e service o f a county, c ity, town, 
village o r schoo l d is t r ic t the rei n, unde r any appointment or contract of 
h ire, express or im plied, ora l or wr itt en." 

Y ou w ill note that lh e s t'ltut e contemplates a contract o f hire i' l1d, in 
a genera l way at leas t, th e relation of master and se r va nt. 

A citizen summo ned by the s heriff <lS a part of his posse, or by a 
police officer, to aid him in the arrest or detention of an accused person 
does not thereby become a n em ploye of the cOllnty or c ity, but the per­
forman ce of the dut y which he is ca lled upon to pe rfo rm is one of the 
incidental duti es of c iti r.c nship for th e perforlllance of which the law does 
not contemplate th e a llowance o f compensa tion . 

Dccembe r 30, 19 16. 
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Y ours truly, 
JAMES E. MARKHAM, 

Ass istant Attorney Genera l. 

WORKMEN'S COMPENSATION-Contaminated drinking water-Lia. 
bility for sickness r esulting from. 

J amcs P . McMahon, COllnty Attorney. 
D ear Sir: The workmen's compensa tion act, so-called, p rovides that: 
" \·Vhen personal injury or death is caused to an employe by acciden t 

aris in g out of and in the course of hi s employment, of which injury the 
ac tual or lawfully imputed negli gence of the e mploye r is the na lUra l and 
prox ima te canse, he, or in case of dea th , hi s personal r ep resentative, 
• • • shall receive compensa t ion by way of da mages th erefor from 
h is employer." 

The word "acciden t" is defi ned in subdi vision H o f sect ion 34 of the 
act, in which it is decla red that : 

"The wo rd 'acc ident' as ll sed in th e phrases 'personal injuries due to 
accident' or 'injuries o r dea th caused by accident' in thi s ac t shall , unless 
a differe nt mea nin g is clearly indica ted by the context, be construed to 
mea n an un ex pected o r unforseen event, happening suddenly and violently 
with or without human fau lt, and producing at the time, injury to the 
physical structure of th e body." 

In view of thi s la ng uage I think it (Illite clea r that the statu te does not 
impose a liability fo r loss resulting from sickn ess occasioned by th e lise of 
contaminated drinking wa te r. To create a liabi lit y under the compensa­
tio n act, as yOll w ill sec, the injury mu st b e due to accident happenin g 
sudde nl y ;md vio lentl y, a nd producing a t the tim e injury to the phys ical 
struc ture of the body. 
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Th e claim of these employes for co mpensation must res t upon the ap­
plica tion of th e gen eral law impos ing liab ili ty upon the em ploye r fo r 
negligen t co nduct r esulting in injury to the em ploye. 

November 8, 1916. 
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Y ou rs truly, 
JA MES E. M A RKH A M, 

Ass istant Attorney General. 

WORKMEN'S COMPENSATION-Contribution by employes to relief 
fund. 

Frank Hicks, Esq. 
D ear S ir : You s tate tha t it has been th e cll s tom for ma ny years for 

employers of labor in your part o f th e state to cha r ge and r ece ive f rom 
their employes cer ta in contr ibu t ions from th e compensa tion due th em as 
laborers to provide a fund to cove r hospita l expenses in case the em ployes 
become incapacitated w hile in se rvice and yo u ask w h ethe r th is practice 
is per miss ib le in " iew of the provisions co ntained in th e wo rkmen's compen­
sa t ion act . 

I take it tha t these cont r ibut ion s cove r and are intended to co ve r 
hospital expenses in case of d isabili ty due to acc ident al inj ury and also 
incapaci ty due to s ick ness not resulting from acc idental in jury and if thi s 
is tr ue I am of t he opin io n tha t the employer has no rig ht to make these 
collec tion s or ded uc tions from th e wo rkm an' s wages. I n case 0'£ acc idental 
injury wh ile in the se rvice , the workmen's compensa t io n ac t imposes upon 
a n employe r th e du ty to furni sh s ti ch medica l, surg ica l a nd hospita l treat ­
ment as may be reasonab ly necessa ry dur ing a p rescr ibed peri od and any 
ag reement be tween the employe r and em ploye tha t thi s expense sh ould 
be defr ay ed by the em ploye in th e 'way of a ssessm en ts or contribut ions 
from hi s wages is contrary to th e intent o f th e ac t. . 

T he only co nt ri bution by the workman autho ri zed by the provis io ns 
of t he ac t is tha t conta in ed in subdi vis ion 6 of sect ion 31-A of chapte r 
467, laws 1913, by w hich it is made law ful for th e em ploye r and the work­
man to ag ree to carry th e ri sks cove red by pa rt 2 o f the ac t in conjunction 
with other risks and provided other and greater benefits, such as additional 
compensation, accident, sickness or old age insurance or benefits. The 
fac t tha t such ag reement involves a contr ibut io n by th e workman from his 
wages does no t inval ida te such an agreement, provided the employes pays 
not less than the cost of the insurance of the risks otherwise conferred 
by part 2 of the act and the workman gets the whole of the additional 
compensation or b enefits. 

I do not unde rs tand that th e co nt ributi ons o r deduc t io ns f rom the 
wages re,fe r red to in your lette r involve any agreement be tween the em­
ployer and em ploye made pu rs uant to th is provis io n. 

March 24, 1916. 

Yours tru ly, 
JAM ES E. M A RKHA M, 

Ass is tant Attorn ey General. 
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WORKMEN'S COMPENSATION-County liable as employer. 

Anton Thompson, COllnty Attorney. 
Dear Sir: Yon call atte ntion to the fac t that Otter Tai l coun ty is 

doing a considerable amoun t of road and bridge work by day labor and 
you ask whether the county would be liable to the workman who may 
be inju red in connection with this work, under the provis ions of the work­
men's compensation act 

The act in paragraph D. section 34, provides that the term 
"Employe r as lIsed therei n shall mean every person not excluded by 

sec tion 8, who employs another to perform services for hire and to whom 
the employer di rec tl y pays wages, and shall include any person , corpora­
tion, co-partnership or association or group the reof, and shall incl ude 
coun ty, village, town, city and school district and other public employers, 
except the state." 

The p rovisions of section 8 rcfereu to do not in any way limi t the lia­
bility indicated by the provision just quoted, and you are adv ised there­
fore, that the county would be liable under the act for the payment of 
compensation to an employe injured in the performance of his duty in con­
nection with road and bridge work. 

Apr;! 17. 1916. 
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Yours truly, 
J AMES E. MARKHAM, 

Assistant Attorney General. 

WORKMEN'S COMPENSATION-Employe in interstate service. 

State Labor Commissioner. 
Dear Sir: You ask: 
Whether the workmen's compensat ion act applies to a man worked 

for a contractor in doing grading wo rk on an inter state rai lroad al ready 
in usc. The work consisting of surfacing the old line. 

I n view of the ruling of the supreme court in the case of Pederson vs. 
Railway Company 229 U. S. 146. I am of the opinion that the man would 
be engaged in interstate commerce, and the act would not app ly to him 
were he injured. 

July 22, 191 5. 
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Yours truly, 
JOHN C. NETHAWAY, 

Assistant Attorney General. 

WORKMEN'S COMPENSATION-Employe of county on state roads. 

State Labor Commiss ione r. 
Dear Si r : You state that a man was injured on road work in the 

service of a county in this state . YOtl .further s tate that the work of this 
road is to be paid for, part by an appropriation made by the county 
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board and part by funds appropriated by the state. You ask: 
"Should the employe in th is case look solely to the county fo r his 

compensation, or is the county liable only to th e ex tent to which this 
appropriation is being used for financin g the work?" 

I do not think th at th e fact as to the source from which the money 
is derived to pay for the wo rk has any bearing upon the question of 
li abi lity, and you are therefore advised that if the man was an employe 
of the county. the county is solely liable. 

January 12, 1916. 
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Yours truly, 

JOHN C. NETH AWAY, 
Assistant Attorney Genera l. 

WORKMEN'S COMPENSATION-Liability 01 county. 

E. H. Nicholas, Coun ty Attorney. 

Dear Si r: You ask: 
"Is th e re any liability 0 11 the part of th e coun ty for an injury sustain ed 

by a wo rkman in it s employ while working on a public highway or br idgc?" 
It has been held by this department th a t if th e employe engaged in 

employment for the county. and sllch employment was not casual. then 
the coun ty. under sub-d ivision D, section 34, chapter 467, genera l laws 
1913. would be liable to th e employe under that ac t. It seems to li S that 
the language found in sub-division D, chapter 34, is too plain to bear any 
other construction than that given to it by this department-that a county 
is li ab le under the workmen 's compensation act if the labor performed 
was not casual. 

See Sta te ex re i vs. District Court, 131 Minn. 352. 

May 7, 1915. 
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Yours truly, 
JOHN C. NETHAWAY, 

Assistant Attorney General. 

WORKMEN'S COMPENSATION-Municipal obligation. 

Frank A. Crosby, Vi ll age Clerk. 

Dear Sir : It is provided by s ubdivision 1 of section 34, chapter 467, 
G. L. 1913, known as the "employer s' liability act," that the word "em­
ploye" shall include, 

"Every person in the service of a county, city. taWil, village o r school 
district, therein, under any appointmen t o r cont ract of hire. express or 
illlpli ed, o ra l or written; but shall not include any officia l of any cOllnty, 
ci ty, tow n or vi ll age , o r school district th e re in, who sha ll have been elected 
o r appointed for a regu lar term o f office. or to cOl1lp lete the unexpired 
portion of any reg ular term." 
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If the marsha l o f your village is e lec ted or appointed fo r a fi xed t efm 
of office, he is 11 0 1 an employe of the village ent itl ed to com pensat ion unde r 
th e ac t r eferred to. H hi s em ployment is with ou t ally fi xed tenure, then 
he is a n employe o f th e vi llage a nd in case of <lcc idc ntal injury, would be 
en titl ed to com pensa t ion under the ac t. 

April 27, 1916. 
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Yours t ruly, 

J A M ES E. M A RKH A M, 
Ass is tant A Lt o rney Ge ne ra l. 

WORK MEN'S COMP ENSATION-Municipal obligation. 

S ta le Labor COlli miss ioner. 

D ea r Sir: 1t a ppears from you r s ta tement of fac ts tha t the county 
cOll1miss ione rs of St. Loui s county, ac ting under th e provisions of cha pter 
188, laws 1913, orga nized and es tablished a wo rk fa rm, designed and in ­
tended by th at ac t as a pe nal institu tion to which persons convicted o f 
m is de meanors migh t be co m mi tt ed ; tha t one '" '" '" a cit Ize n 
of Du luth, was convic ted of a m isdemeanor a nd o n D ecembe r 26, 1915 was 
com m itted to this ins titu t io n. 

T he ac t provides tha t, 
"Th e s upe rin te ndent of sa id workfa rm sha ll cali se all p risoners CO I1 -

fin ed th e re in to be employed at hard lab or as fa r as pract icable, e ith er 
upon said fa rm o r elsew here in sai d cou nt y; in order to ena ble sa id 
priso ners to be engaged in product ive employment and to be se lf-sup­
portin g." 

There a rc othe r p rovisions of the act confer rin g upon the board o f 
work fa rm co mmi ss ioners authority to e nt cr into co ntrac ts necessa ry fo r 
th e cm ploymcn t o f the inma tcs in work o th er tha n tha t requi r ed to be 
do ne upon the wor k farm. 

I t furth er appears that • • '" was a ma n of fa m ily a nd tha t , 
under t he provis ions of sec t ion 6 of t he act refe rred to th ere was pa id to 
hi s w ife, by d irection of th e b oard, $15 pcr m onth du ring th e pe ri od of 
hi s commit ment. 

It fur ther appears that on F ebruary II , 1916, w hi te • '" • was 
e ngaged w it h o th er inmates of thi s in st itu t ion in t he construct ion of a 
dit ch upon th e p remises of o nc B, pursuant to cont ract betwcen 
B a nd th e board, I ~e received an accide nt al 1I1Jury, resu lt ing in th e 
loss of his left eye an d your inqui ry is w hether, under these co ndi tions, he 
has a claim against the county for compensat ion under the workmen's 
com pensa t ion ac t. 

T he a nswer depends upon the ques tion whe th er he was an e mploye 
of the coun ty a t the t ime he received h is inju ry. The act provides that 
th e te rm "employe" shall include: 

"Every pe rso n in th e se r vice of a ci ty, coun ty , town o r vi llage, or 
school di st ri c t therein un de r a ny appoi ntm ent o r cont ract of hi re, ex press 
o r im p lied, o ra l or writt en ; b ll t sha ll no t incl ude a ny o ffi cia l of a ny county, 
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city , tow n, v illage or school di s tri c t the rein, \yho shall have bcen elcctcd 
o r appointed for a regular term of office, o r to com plcte the unexpired 
por tion of any regular tcrm ." 

Th is is the onl y provis ion in the act imposin g a li ability for the 
paym cnt o f com pensa t ion upon a cOlln ty o r muni ci pality, a nd I a m o f the 
opinion tha t • • • was not an employe o f the con nty w ithin the 
de finit ion a s above quotcd, and is no t entitled to compensa tion from the 
county, unde r the ac t abovc referred to. 

Apr il 27, 1916. 
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Yours tmly, 
J AME S E. M ARKH A M, 

Ass is tant A tto rney Ge nera l. 

WORKMEN'S COMPENSATION - School teachers employes within 
provisions. 

Charles A. P itkin, Esq. 
Dear S ir : Your inquiry is w hethe r the prOVISion s of the work m en's 

compensa tion act app ly to th c school di s tri cts and if so w he th e r teac hers 
em ployed th erein a s well a s janito r s and o the r e mployes are e nt it led to 
compell s;.\tion unde r th e act, if inju red in the pe rfo rmance of 'their duti es. 

The term 'employe ' as lI sed in th e ac t in cludes; 
"Eve ry person ill th e service of a county, city , town, village o r school 

di s tric t therein , under a ny appoi ntm ent or contract o f h ire, expr ess o. 
Implied, o ra l or written; b ut sha ll not include any o ffi ci.d of any county, 
cit y , town, vi llage o r school di s t ri ct th erei n, w ho s ha ll have bee n elec ted 
o r appoin ted fo r a regular term of office." 

This language is b road e nough and in m y opi nio n clearly docs include 
teache rs, engaged in se rvice in the publi c schools th roughout the s tat e. 
You r inquiry is answ ered in th e affi rmative . 

A ugus t 18, 1916. 

660 

You rs trlll y, 
J A MES E. MA RKHAM, 

Assis ta nt Att o rn ey General. 

WORKMEN'S COMPENSATION-Step-children as dependents. 

S ta te Labo r Commiss io ne r. 

D ea r S ir: YOli in s ubs ta nce ask if a s tcp-child o f a pe rson who is 
in j ured a nd d ics would be en t itled to C0 l111)ensati on under the workmen 's 
compensa tion act. 

YO ll w ill no ti ce by exa mination of sub-di vis ion B, o f sec tion 16, chap te r 
209, laws 1915, tha t the word "chi ld" is de fin ed, and a mo ng o thers incl udcs 
s tep-child re n w ho w e re members of the famil y o f th e decreased at the time 
of th e injury and depe nda nt upon him fo r support. 
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You are th erefo re advised tha t s tep-children wh o were dependant upon 
the decreased for support at the ti me of his injury a re included within 
the ac t as amended by the law of 191 5. 

J anuary 6, 1916. 
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Yours truly, 
J O H N C. NETHAWAY, 

Ass istant Atto rn ey Gene ral. 

WORKMEN'S COMPENSATION-Volunteer firemen. 

O. S. V es ta, Vi llage Atto rney. 

Dear Sir: You state th at the v illage of A rl ington is in corpo rated 
under the p rovisions of chapter 9, revised laws 1905, and has a volunteer 
fire department, th e members of w hich rece ive no re lll uneration, and your 
inquiry is whethe r th e vi llage may be liable in dam ages for injury sus­
tained by a m ember of such yolunteer department while engaged in the 
ex ti nguishment of a fi re. 

1t is p rovided by sub-division (g) of sect ion 34, o f the workmen's com­
pensa tion act so-ca lled, th a t the te rm "employe" sha ll include: 

"Every person in the se rv ice of a cou nty, city, town, vi llage o r sch ool 
di stri ct therein, under any appointment or contract of hi re, oral or written; 
but sha ll 110t include any officia l of any county, c ity, town, village or sch ool 
di s tri c t therein who sha ll have been elec ted or appoi n ted for a regu lar te rm 
of office. or to com plete an unexpi red por tion o f any regul ar term." 

By the village act under which Arlington is incorporated th e vi llage 
council is autho ri zed, "to establi sh a fir e department, appo int th e officers 
and m embers th ereof, prescr ibe th eir duti es and provide fi re engines and 
o th er fir e appara tu s. engin e houses, pumps, water m ai ns, r eservoirs and 
o ther water works." 

I assume that the members of your volunteer depar tment a re appointed 
by the vi llage council by authority of the s ta tutory provis io n above re­
f er r ed to, and I am o f the opin ion that th ey come w ithin the provisions 
of the compensa ti on ac t , notwithstanding the circum s tance, that th ey re­
ce ive no stated compensation. Th e members of a vo lunteer department 
render a va lu ab le se rvice in the protect ion of th e proper ty of th e vi llage 
and its inhabitants. and in 11Iost of the v illages the re is a n ordin ance con­
ta inin g, among others, the p rovision that vo lunt ee r fi remen responding 
to a fir e call and registering a t headquarte rs, s ha ll be paid some small 
amount out of the vi llage t re<l.su ry. 

It would seem to be un ju st to deny the benefits of th e act to firemen 
who are appointed by the Illunicipal author ity m ere ly because the appoint­
ment does not carry w ith it any fixed compensa tio n fo r th e services re­
qui red. 

August 24, 1916. 

Yours truly, 

J AMES E. MARKHAM, 
Ass istant A ttorney General. 
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WORKMEN'S COMPENSATION-Volunteer firemen. 

c. C. J ense n, City Clerk. 
Dear Sir : You s tate tha t in your city th ere is m ai nta ined a voluntee r 

fire department but that pu r suant to a ci ty ordinance eac h m ember of the 
departm ent repor ting a t h eadqua rt er s, after a fire, having take n pa rt in 
extinguishing th e co nAag ration r eceives a do llar as com pensatio n fo r hi s 
service. Thi s is a n arra ngem ent frequ entl y employed in the smalle r ci ti es 
and villages throughou t the sta te . 

T he ques tion you prese nt is whe the r un de r these c ircumstances, a 
fir eman is an em pl oye of the c ity , so th at if injured he would be entit led 
to compe nsation under the workmen's compensat io n act. 

You are advised that th e a nswer to the inquiry mu st be in th e affi rma-
ti ve. 

Augus t 11, 1916. 

Yours truly. 
JAMES E. MARKHAM, 

Assistan t At torney Gener;,1. 
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Em ploymen t of phys ician a nd nurse....... .••.... •.... . • . . .. .•.... 320 
E mploying visit ing nu rse ............ . .......• . •.... •• . .... •... " 166 
Compelling study foreign language .........•....... . • ,.... .. .. . . . 165 
Chris tnlas tree ....................................... . ....• . ,. 164 
Expense g raduation exercises ... ,.............. .. ............. .. . ~ 5 5 

Ca nno t purch ase land fro m a membe r the r eof .. . ................. 163 
A uthori ty to prevent pupils from ca rry ing o ffens ive drugs...... .. 162 
Aut horit y to se ll and purchase site wi thout vo te... . . . .. . . .. .. .. 161 
Author ity to purc hase site subjec t to m ortgage........... . .. .. . . 160 
\ Vh en order s may be issued.................................... .. 177 
Orders, payment, inte res t ............. . .. , ... , .. ' .... . ... . ,. , .. .. . 188 

School Districts-

P ublication of proceedi ngs of.................................... 192 
Independent dis t ricts, publication of proceed ings of boa rd in .... 176 
Bonds, issu ing to pr iva te part ies.. .. . . . .. . . .. . . .. .... .. .. .... 18·1 
Ronds, majo rit y vo te ........ . ........ , ......... . ... . . . ...... , .. ,' 180 
I ssuing bo nds, who en t it led to vote on ................•...... • ,.. . 179 
Change of boundaries as a ffec ting in debtedness ............ "... 182 
D ivision of indeb tedness on division of dis tricts .. . ........... ,... 183 
Form ing t wo common dist r icts out of a consolida ted dis trict...... 185 
L imit of indebtedness ..................... ,........ . ............. 186 
School dist r ict property, asscssments for local improvemen ts . . ,.. 178 
School dis tri ct depository, member of board a directo r of a bank . 184 
School district office r of depos itory as sllrety o n bond ...... , ... ,. 187 
P o wer to g ra nt village a n case ment ............... .. .... . ..... . .. 191 
Power to erect hui ld i11 gs no t needed for school purposes ....... ,. 190 

School Site­

Selec tion of 200 
P rocedure fo r change of .... ' . ...... , ...... , .. , .... , . , .. ,., ... .. , 199 
Acqu isit io n of addi lio nal land .. . .... . ... . ................... ,., ,.. 196 
P owcr of hoard to condem n land, em ploying at torney............ 198 
A utho rity of boar d to purchase when s ubject to mortgage.. .. . . .. 160 
Aut ho rit y to sc l1 a nd purchase wi tho ut v ote .. .. .. .. . , . .. , . ".".. J61 
No seco nd ballo ting permitted under fact s s tated ...... . .... , ... ,. 197 



EDUCATION-(Cont'd. ) 

State Aid-

BIENN I AL REPORT 

Opinion 
Number 

Law relating to, construed.............. .. . . .. .. .••..... . ••.... .. 201 

T ax L evy-
Boa rd may exceed 15 mi ll s ...... ... ........ .. ................. . .. 204 

Teachers-
Hi ri ng person related to m ember of board ... . . . ... . ,. " ... , .. ,. .. 220 
Appoint ing wife of s uperintendent without unanimous vote of 

board ................. . ....... . .......... . . ... .. . .............. 218 
T eachers' sa lary, power ann ual meeting to bind schoo l board ... . 217 
E ntitled to compensa ti on under fac ts stated .................... ,. 210 
Not obliged to make tip time lost because of clements.. .. .. . . ... 209 
Can no t be em ployed for a lon ger te rm than one year at a time.. 208 
Enlploy mcnt of temporary assistant to. . . . .. .... .... .... .... . . .. .. 206 
Mann er of payment of subs titutes .. , ................. . .......... . 207 
Substitutes need no contract.. . .... ........•.... .... .. ...... . .. . 216 
W earing reli gious garb in schools ........... . ..... . . .. .......... 219 
In a ttendance at inst itute .............. .. ..•.... .. .• ...... . ,...... 205 

Teachers' Retirement Fund-
A ct const itu tiona l .. . . . ... .. ... .. . ..... ..• .. ... ... .... .. ... ... .. . 213 
L;\\v construed ........ . ....... . ........ . ... . .. • .. .. ............ . 212 
W ho arc members .... . ................ ... . ...... . .... , .. •....... 215 
Annu itant may teach in private schools .. ......• .•.. .. • .. .. .. ... . . 211 
Law construed, leave o f absence.. .. .. . . .. .. ...• .. .. .. . .•. .. .•.. .. 214 

University-
Stale treasurer's duty to pay univers ity t reas urer amount regent s 

r eques t auditor to se t aside for universi ty purposes... ..... ... . 226 
Professors, payment for ext ra se rvi ces ........ .. .. " .. . . '.' .. . . .... 227 

ELECTRICITY-
Board of, la \v const rued .. . ... •. .. . •• ..... .. . ....• . .... . . . .. . . • ... 486 

ELECTIONS-

Ballots-
\ Vhite, furn ished by................ .. .. .. . . . ....... .......... . . . . 236 
Colo r o f paper II sed for . . .. . .... ... ............. . . . ... ... .. . .. ... 235 
Secreta ry of state to prepare... ........... .. ................... . 234 
Carryin g to voters unable to attend polls................ .. .... .. 233 
Descr iptive words after names on.. .. ... . ........... . .. .... .. ... . 232 
Ri g ht of candjdate to withdraw from . . .. .. .......... . . ......... . . 231 
Only nominees' names appear thereon, non-partisan offices .. ... . 230 
Di stribution of under facts stated....... . .. .. ....... ............ . 229 
Can":lss of un der facts stated, !;ol(\i cr s vo te. ... .. .. .. .. .. .. .. . . .. 22R 

Bribery-
O ffer of citizen to contri bute to city treasury .. .. .. .. .. •. .. .• • . ... 237 
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ELECTIONS- (Con t'd.) 
Ollinlon 
Number 

County Option-
1-l old;ng on day 0 11 wh; ch ot her elecUons are held .. ........ .. . ... 254 
l lours for ho lding ..................... . ....... ... .. ...• 0. ....... 253 
Certai n irregularities in, cons idered ..... . ............. 0.... ... .. 252 

Corrupt Practices Act-
App lica tion to cong ress iona l candidates . ........... . ..... . . . ... 239-240 
Applica tion to campaig n against removal coun ty scat...... .. .... 244 
Applica tion to school di s trict bond election .. . ... . . ...... ...... . . 250 
Appli cation to cou nty op tion election . ... . ... . .................. 243 
Application to cam paign for cons ti tutio na l amen dment .. ....... 241 
Newspaper adverl ;s;lI g, d rclli ars .......................... .. ..... 251 
Newspapers polit ica l adver ti sing, cha rges for...... . .......... . . . 247 
Payment of expcnscs afte r e lection ............ . ... . ..• 0. . .. . • . . . . 249 
Filing expense account. . ........ .. .. .. .. .. .... .... . ... .. .. .. •.... 246 
Con tr ibutions by candidate to politica l club.... ......... ..... .. . . 245 
COlllmittee must make report, under fact s s tatcd.............. . 242 
Non-candida te convey in g votc r to the polls... . .... .. .. .. .. .. .. ... 24H 

District Judge-
Vacancy in off ice of fi ll ed by appointment unti l next bienn ia l 

clecUon . .. . ........ . .. . ......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2i8 

Norninees-
Ceasing to be resident . ... .. .... . ... .. ... ... ............. . ....... 262 
Nominating peti tions in absence of any can di lates having fil ed .. . 261 
Non-part isan office rs canno t be nominated by peti tions except in 

case of vacancy ............... .. .. . . , .. .. ........ .. ....... · . .. , . 263 
Nomina tio ns, in absence of can didates fi ling fo r state office na mes 

may bc filed by peUt;on .................. ...... ... .. ..... . ... . . 256 

Officers-
City recorder, fees for dis tri buti ng s up plies................ .. . . .. 238 
Judges, candidates acting as ........ ,............. .. ... .. ... .. . .. 258 
Judges , appointment of when a ll voters a rc of sa me political faith. 259 
Judges, compensation of in cities, who paid by .......... .. ... . .. 260 
Town clerks ent itled to pay .......... " ..... . "... . ... . .. .. . . . . .. 277 
Fees of town clerk................ .. . . ... . ... . .... . . ............. 255 
Towns, d;spos;t ;on of fil;n g fees.. .. .. .. .... .. .••... ... . .. .. .... . . 257 

Primaries-
Last day for fi ling .. " ....................... . ...... .... ... , . ..... 268 
Non-parti san off ices, nominating peti t ion imprope r unless no can-

didates . . ... . ........ . .. .. . .... .. .... ......... .. ..... . ... .. ... . 269 
Voting for more than one candidate a t ............. . . ,............ 283 
D uty employer to permit employee to vote at.. ...... . • .. .. . .. . .. 266 

Registration-
Citi e~, fi rs t, secon d, third and fourth class . . ... • . .. • 0 •• • • • • • 0 •• ••• 270 
Prerequi site to voting in c ities, first class . ..... . • • • ~ .. .. . , • . • , ... .. 272 
C;t;cs , fonrth class . ......... ... ............... . .... . ..... , ....... 271 
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ELECTIONS- (Cont'd.) 
Opl uloll 
~umbc r 

Saloons-
Hours closed on elec tion day ........•......•. .... ...• . ... .. . .. .. . 213 

Stickers-
Use of in elect ion of county officers.. . . .. .. .. . . .• .. ... . .. .• . . . . .. 276 

Soldiers' Voting Law-
Construed ... .. ......... • ......••....••...... . •..... . • .....•.... . 2iS 
Validity of ....... . ...... .. .••.....•.•... . ..... • .•••.•........... 274 

Villages-
V o ting on issuince of jail bonds on primary election day....... . 280 
Polls open when .. .. ...... . .......................... . ........... 279 

Voters-
In wha t p reci nct ent it led to vote under facts s tated . . . . ........ 281 
Must be cit izens......................................... . ........ 264 
Paroled convict is not ...................................... .. ... 265 
Cast ing vote in precin ct where he happens to ~e, and vote trans· 

mitted to home precinct . ........ , .......... ... .... . " " ,. .. .. .. 282 

EXTRADITION-
Canada, Tape, acts const itutin g crim e here must also constitute 

crime in Canada . .. . , ........ .. ..... . .. ... .. . . . ............. . . , . 284 

FIRE DEPARTMENTS-

Relief Associations-
Composition boa rd trustees ...... , ..••... , .•......•. • .. " •• . ,',.,' 290 
E xpenditure of stat e aid ... . .. ...... .. •..............•• . • . , ... . . .. 287 

Relief Fund-
Expenditure of .. .. .............. ,............... . ........ . ... . .. 286 
Interest and accumulations .. ..... .. .............................. 285 
Percentage on insurance premium s may be expended for equip· 

ment ....... ... ....................... . ... . ....... . . . ........ . . 288 

Telephones-
Cannot be furni shed free of charge. . .. . .• . .... . • .. . . .. .... ...• . 289 

FIRE MARSHAL-
Inspection unsafe s tructures ..... ..• .• . ....•• . . .. . • .. .... .. •...... 292 
Explosives, storing of....... . .. ..•. . . .. . • .. .. •• . • .. .......• . .•. .. 291 

GAMBLING-
Slot machines, certain devices considered. . .... .. .. . . . . .......... 294 
Gift ente rprise, subscr ipti on con te st by newspaper under fa cts 

stated held illegal. ................. . ..................... .. .... 293 
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GA ME A ND FISH-

407 

Oplniou 
Number 

Breeding grounds, unprotccted animals, discharge of firearms.... 297 
Co nt rabantl, disposit ion of.... .. ............ ...... . .............. . 299 
Cont raband. possess ion of ll n tagged game birds................... 315 
Firearms, canying during closed season w hile training dogs .. .. 298 
Ga1ll~ birds, bag limit for ..................................... , . .. 296 
Gamc refuges, law construed ....................... "......... . .. 300 
I nterna t ional wate rs, applicat io ll of sta te laws as to ...... • ..•••... 295 
I ntem ationa l wat e rs, licen se for....... .... . .... . ............... . 306 
l ntccstate watecs, license, where va lid............................ 305 
TlltcTs ta te wat(;TS, for eign license protects resident of this s ta te.. 304 
L icenses, one year 's residence.............. . ............ . ... . ... . .308 
Licenses. app licant not a ';residelll" under facts stated.... . ....... 309 
L icenses, res ident hunters................. .... ... . .............. 307 
L icense, hl1 nt i n~, to minors........................ .. .... . ....... 303 
L icense, hunting. aud itor's fee.. .. .... .. .. .. . ... ..... .. • •. . . 302 
Licenses, big game pe rmitted res ident.. .......... ............ . ... 301 
L ice nses. rough fish. aut hori ty of commissione r to lim it .. .. . . .. . . 312 
L imit of catch or sunfis h .......................................... 313 
Open season for dcer.... .......................... .......... .... 314 
Shi plll (, ll ts, by licensee to self ................................ ,... 311 
Shipme nts, power non-res ident li censee to express fi sh Oll t of 

sta te ...................... ................... . .............. 310 
Serving gallle at free lunch counters unlawful ............. . ..... 316 
f'i shing in drai nage ditches........................ . . ..... .. ..... 70 
vVarc1cns. aut hority to sea rch a rticles in inter state trans it for 

contraband .............. .. .. .. ...... ,' .............. ,......... 3l i 

GOVERNOR-

Sec "State" s ub-title "Governor." 

GRAIN APPE ALS-

Boa rd of, grading "nd dock ing gra in .. .... " .... "..... . ......... 48i 
Board of, who may appea l ...............•... .. •. , . • . • •••• •• ... ' 488 

H EALTH-

Sec "County S:matoria." 
Board of, power to compel diseased pe r son to enter sanato ri um .. 324 
Board of med ica l examine r s. sec reta ry ent it led to pe r diem.... .. 489 
Burial permit, un necessary fo r ashes of crema ted body . . ........ 318 
Common dr ink ing cup, ractory a public place ................... . 319 
Liabili ty of county for necessaries of per sons in Quaran t ine.... 321 
Os teopat hic physician Illay be hea lth o ff ice r ................ .... .. 322 
Physic ian, employed by town board, pay of.. .... .. .. ...... .... .. 323 
Physic ia n and n urse, employment of by school board . .... . ..... 320 
P ub lic records , dea lh "nd birt h certi fi ca tes...................... .. 325 
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HIGHWAYS­
A bandonment-

BIEN N IAL REPORT 
Opinion 
~'umber 

A bandol1mcnt of, how accomplished.. .. ..•.. ... ••.• ... .•• . •. . . ... 326 

Cattle Tunnels-
},{aintcnancc of ............................ . .. , ......... • .• . ••... 328 

Claims-
Prese ntat ion of, persons employed by road overseer. ..... ........ 329 

County Aid-
For bui ld ing bridges by villages; c ulve rts de fined .....•• . . ... .... 330 

Damages-
Award cann ot be alt e red by county board .....• • • •. .. .. ••• .. . .... 331 

Dragging Fund-
Of town, how used..... .......... ................................ 333 
P urchase of g rader .. .. .. .... .... .... .. . .. . .. .•.. . . .. ... . •• . .. . ... 334 

Establishment-
Establ is hm en t by user, dedicat ion..................... . .. . .... ... 338 
Es tab li shin g through ccmctery, co nsent of owners ...... . .. " .. , 348 
Establ ishment by tow n board, reconsideration of order .. ,..... . . 337 

Guide Posts-
Guide pos ts and s ig ns .......... • ...... , . ,." .......... . ...... " .. 339 

Ownership of 80il-
Right of r oad officials to lak e sand and gravel fo r road purposes. 340 

Petition-
Dismissa l of, fllla li ty o f lown board s refusa l 10 es tab lish .. 332 

Road Tax-
A nticipating co ll ec tion o f. 327 

Road and Bridge Fund-
Expenditure of, annual tow n meeting. cannot direct ........ '.,. .. 34~ 

Superintendent-
!\Iay be empl oyed hy county commissio ners ....... . •.• , .... •. .... 58 

State Roads-
' ·Vhat is for maintenance purposes ...........• . ....• ••. .. .. , ... .. . 342 
Rura l highway fund, expenditure of ...... , ... , .... , .. , .. ,........ 344 

Towns-
Ann ua l meeting cannot direct where road and bridge fund sha ll be 

expended ............ " .................. . ,' .................. . 
Right of to purchase casemen t for ditch to drain road ......... . 
May perform road work by force account,., ....... " ...... ,"', . 
Duty of to open roads when s uffi cient funds ..... . .............. ,. 
T ow n cle rk and sUJl erv isors cannot be employed on, un de r facts 

stated ., ........ . ..... , ........ ,., .... , .. .. , .... " ...... "., ... . 
T OW Il office rs working on .. .. ............. , .... " ", ........ " ... 

343 
341 
347 
335 

345 
346 
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HIGHWAYS-(Cont'd.) 
OI)ln IOIl 
Number 

Villages-
Duty to ma in tain state road within limit s o f . ... ...... •. •. ... ..... 336 

HOLlDAYS-
Result when falls on Sunday .......... . ...•.....•....•.•.. . .. • •... 349 

HOTELS-
I ns pec t io n, church or lodge suppers............ • .. ... .• • .. . ... . .. 351 
Fire escapes, dut ies inspector......... ............ . . ............. 350 

INCOMPATIBLE O F FICES-

What are not-
Assesso r and road ove rseer . ............................ . .. . . . . .. 352 
County cOlTImiss ione l' and town superv isor........ . .... . .... . ... 360 
County atto rn ey and mcmher of sana torium board.... .• .••. .... 85 
County COlli missio ne r and town r oad ove rseer . ... ... . ...•• . .. .. .. 359 
City cle rk and assessor in certain citi es ......... , .. ,.. . ... . ...... 355 
Judge of probate and justice of peace", .. ,., ... , .. , ..... .... , .. , 363 
Judge of m unicipal court and assesso r .. , ... ,... ...... . . .. . ... 362 
Member o f legis la ture and delegate to political convention ... .. , .. 372 
Town treasurer and nss istant road ove rseer .. , ... , ..... ,.. . ...... 377 
Town supervisor and fire w3Tden .. . . ' , ., " . .... ' ...... .. ....... ,' 376 
Town supe rvisor and election judges., .. , ...... . ...•.. , ...•• ,.... 592 
T own clerk and town assessor......................... •.... .•.... 3i5 
School di stri ct treasurer and town treasurer .... " .. , . •... . ..•. , .. 374-
Village assessor a nd just ice of the peace ..... .. . . . . .. . ..... , . . . ,., 367 
V illage cle rk and cou nty s urveyor. . . . .... . . . . .. . • •....•.. .. .••. .. 380 
V illage assessor and village mnrshal. . . . . . . ...• • .. .. ..•... 378 

What are-

Chairman county boa rd and cle rk of elec tio n " .. " ..... , .. " . .. ,.. 353 
County attorn ey and mayor""" "" ,, " ,, ",," ."" ....... "" 356 
County attorney and village attorney.. . ... . ......... . .......... . 357 
County commissioner a nd tow n clerk...... .. .... . ....... ... . . . ... 358 
Coun ty comm issione r and chairma n tow n board........ .. .. . ..... 360 
Coullty sl1perintenden t and mem ber of school board in independ-

ent di strict .. .. ... .. ............. .. .. . ....... . ................. 361 
Justice of th e peace and city r ecor de r .. .............. . . .. .. ...... 365 
Jll stice of the peace and village treasurer.......... ... .. ...... 369 
V ill ag-e constable and just ice of peace.... .. .... .... .. .. .. .•• . . . .. 368 
Justice of peace and deputy cle rk of cour t ........................ 366 
M ember of legis lature and deputy bank exam in e r ...... ...... . . . . 37 1 
Member of lcgis l:lture and boi ler inspector o r township officer 

:lre ..... ...................................................... . 37(} 
State senato r and city attorney..... ......... .. . ................. 373 
Member of city counci l and water commiss ioner... . ..... ....... 354 
Mun icipal jud ge an d ci ty a ttorney.. .. ..... .. ................... 364 
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INCOMPATIBLE O FFICES- (Cont'd.) 
Opi n ion 
Number 

Reg ister of deeds a nd office r of abst ract com pany .......... ,... .. 463 
V illage cl erk a nd assesso r ........ .... .. .. . . .. .. . . .. .. .. .. .••... .. 37') 
~Iember village counc il a nd member board of health.............. 3l!U 
Village reco rder and village o ffi ce r .... . ......................... 381 
M ember vill age cou ll cil a nd wa ter and light com m issio ner .. .. .. .. 382 
Coun ty comm issioner and me mber of sanato rium board .......... 86 

INDIANS-
En ti t led to atten d schools .. . .. .. ..... . ......•..... •• .. ,... . ...... 157 
Jurisd ic t io n of s tate in crimina l ma tters ... , .• • ...... • • ... . • . • . ... 116 

INSURANCE-
] nvcs tmcn ts pe rmitted a domest ic li fe compa ny ..... •• , ..... • •... 383 
S tandard poli cy, gasoline permi t ........................... ••..... 384 

INTOXICATING LIQUORS-
See" Elect ions" s ll b·ti tl e " Cou nt y Option." 
What is ................... . ..............................•••.... 

County Option­
Law construed 
Petition, acknowledgment by signe rs to ..............•• . . . ... •.. . 
La w no e ffect un t il coun ty votes dry ................ • . ... •.•...... 
Law ap pl ies to c ities w ith hOllle ru le char ters .......... . •.••..... 
"From and Afte r" construed .............. . . . ....... . .... , ...... . 
Operat io ns by licensee a ft e r county votes d ry ................. . 
Brewe ries in d ry counti es, illegal sa les .......... . . . ... .. ..... . . . . 
Vi llage in two coun t ie's, a uthor ity to li cense sa le in portio n of 

v il lage ............ . ..... .. ............. . .. . .. .. .. .. . ..... .. . .. . 
P urchases by reside nt of dry coun ty in coun ty vo ti ng wet .... . . . 
Prosecutions, shipme nts by ca rr ie rs ............ .. .. . ....... . ..... . 
Rcfundment li cense money a ftC'T county votes dr y . .. . .... . .... . . . 

Habitual Drunkard-
Righ t to withdraw notice ..... . ......•......•.....•. . . .. .••... . . .. 

Inebriate Farm Tax-
Refunds, death of licen see .........• . .... . •.... • . . ..... • • .•. .. .... 

Licenses-

385 

392 
396 
395 
394 
391 
388 
399 

397 
389 
393 
41 3 

398 

400 

Effect of road hou,e law on . . .. .. .. .. .... .. .. .. . . . . ...... . . . .• ... 405 
Im proper \ 0 issue after county vo tes d ry .... . ..........•• • ••.••... 401 
N umbe r o f. death of licensee.................. ............. ... ... 402 
Powe r to gran t when vi lhlge separated from tow n .......... . . .... 404 
P owe r to issue whe n pet it io n fo r county op t ion fi led . . ... . ...... 403 
Refun dme nt of fees unde r county opti on law ....... . ... . ....• .. . .. 413 
Surrend r r and reiss lle of .. .. .. . . .. . . .. .... .. .. .. .. .. .. .. .. .. . . .... 40fi 
T er m inat io n of when county vo tes dry, wholesa ling............ . . 407 
\V holesa li ng in villages... . ... . .. . ....... . ............... . ....... 408 
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INTOXICATING LIQUORS-(eont'd.) 

Local Option-

411 

OpInIon 
Number 

Cities, fourt h class with home ru le cha rter.. ...•.....••. .. . . 409 

Offenses-
Sales under execution. ....... . . ... .... ........................ . .. 414 
Co ncurrent jurisdict ion of ci ty and county attorneys as to prosecu-

tions .. . ..... , . .. . , ........... , ..... ,', ... , ....... " . .. ,'" . ... , 410 
D rin king on publi c hi ghway, acts of hospitality ., .... . ... ,.,... 39f1 

nlicenscd d'inking place, action to abate ..... ..... ..... . 380 
Unlicensed drink ing place, ullllecessa ry to prove sa le ...... ,',... 416 
Possesion of ............. , .... , . . ..................... ', ... . " . . . 411 
Confiscat ion without warrant. seizure of co ncealed weapons ..... ,. 387 

Public Officers' Duties-
Prosecutions by individuals"., ..•....• .. , .....••....•• . , .. . . ••... 41 2 

Saloons-
H ou" closed on election day................. .. .. . . ... ........ .. 2i3 

Miscellaneou~ 
T own dry, vi llage in tOW I1 wet, resu lt..... .. .. . . . ....... .... ..... 415 

JUSTICE OF PEACE-
Sec a lso " Incompatible Offices." 

Bond of, town s uperv isor can not be s urety on.... .... . ..... . ... 587 
Compensat ion , not enti t led to mi leage in making report to county 

attorney .......... , ................................... ,., ...... 41 8 
Fees, )):ly ment of in c rimina l cases................................ 419 
Sentences, no power to suspend after pronounced . . . ........•.... 417 
Term of off ice, holding over .................... ,.... . .. ....•..... 420 
Vacancy, filling of ................. ,., ...... , . .. .... ,....... . .. . .. 421 

LABOR-
Employment laws. hours of labor ... , .••......••.....•..... '.. . ... 422 

LEGISLA TURE-
See "State" s ubtitle ';L egis lature." 

LIVE STOCK SANITARY BOARD-
Anima ls kill ing when diseased...... ...... .... .. .. ................ 2 

MARRIAGE-
Licenses, not iss ued to neare r of ki n than second cousin s ....... , 42.1 
Licenscs, who may obtain ......................... , , .. . .. .. .. .. . . 424 

MEDICAL EXAMINERS-
Secretary of board, ent itled to per dicm .... " , .... • , ..... •..... . . 489 

MILITIA-

Adjutant General-
Authority to pay inte rs tate rates , 42:' 
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MILITIA-(Cont'd.) 
Oplllloll 
Number 

Armories-
Absence of troops, dfeCI on appropria tion for maintenance ..... ,. 426 
State aid for .......... ..... . .. .. ..................... . .. .. .... ... 427 
Vi llage bonds to aid in const ruction of................ . ....... .. . 6 
Armory board, ce rtificates of indebtedness, exchanging la rge r dc~ 

nominat ions for smalle r ones.. .. .. .... .. .. .... .... .. .. ...... .. . 7 

Governor's Staff-
Not enti tled to wear uniforms United States a rmy .....•...... . ,. 431 

Nat ional Guard-
Compensation of en listed men....... . .......... . ........ . ... .... 432 
Compensat ion of off icers of . ..... . ........... . ... .. . . . ............ 428 
Distinctive branch es of se rvice.... . ....... . ......... . .. .. . .. . ... 430 
Calvary org-:lI1 ization not permitt ed .......... . ... .. ......•• .. ..... 429 
Cou llt y o fficials members of, do not vacate offices.. . ..... .... .... 72 

MINERAL LEASES-
See "State" subtitle "L.wds." 

MORTGAGE REGISTRY TAX­
See "Taxation." 

MOTHERS' PENSION-
La\\' const rued .......................................... • •....... 
May be paid to ali en .. . ....... . .................... ..... ........ . 
Payable to adOJllive mothe r of an adopted child ..... ' ... • •....... 

MOTOR VEHICLES­
Chauffeur's License-

\Nho included ........•.......•......••.......•.....•....•....... 

Law Construed-
Validity of Illun icipal ordinances ........... . ............. ....... .. 

Licenses-

434 
433 
435 

438 

441 

T ernl of .................................. . . .... ..• . .. .• •.•. • .. 44Q 
M ltst bc disp layed o n ca rs own cd by c it y.. .. .. .. .. .. .. .. . . . . . . . . 4JC) 
Use of cardboard facsirni lc . ......................... . ..... . .... 436 

Rules of Road-
Power of cities to regulate trafTic.. ........ . ..... ... ..... . .. ..... 437 

NEWSPAPERS-
De struc tion by clem ents, effec t on qua lifica tions as a mediullI of 

legn.1 not ices ....... •.. .. . . .. .. .. .. .. . . .. .. .. .. 442 
Ci rculation conlest as a g ift ente rpri se........ .. 293 
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NOTARY PUBLIC-

413 

Opinion 
Number 

Commiss ion cannot be pa id for fro m state funds .........•.. .. . . . 4~3 
Qualifications of, must be ci ti zen of s tate. . .... .... .. .••... .... . . 444 

OIL INSPECTION-
Duties of inspec tor.. . . . . . . . • . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . .. 522 

OPTOMETRY-
Board of; "year" as refe rring to college attendance ....... . .•.... 490 
Law cons trued...... ...... .. .. ".............. 491 

PAROLE-
Board of, powers as to discharge o f prisoners.. .. . . ...... .. .. .. .. 493 
Power to discharge prisoners before expiration of minimum ter m. 494 

PAUPERS-
County aid, limit o f. ................................... ........ . . 447 
Duty of county to care for, wife no't liable............ . . . .... . .... 446 
Granting of aid to.................... . ............ .. ............ . 445 
Non- res ident, re lief awarded by tOWI1, county may reimburse town 

though no notice givc n.. . . ..... . .... . .. . ........... .... .. . ... 448 
Powcr of coun ty to pay transportation of........................ 449 

PEDDLERS-
Who are, sa les to consumer for future del ivery................. 45 1 
Exchanging ti n for junk............ . .................. ••......... 450 

PHYSICIANS-
"Chiropractics" not vio lat ion of Medica l Practice Act. . .. ..•. . . ... 452 

POOL ROOMS-
Li censes for, payment of claims by issuing license .. ..... ..... 454 
May remain open on Su nday under facts stated........ .... .••. .. 455 
Public place, what is.. . . .................................. . ... 453 

POLICE OFFICER-
:May car ry concealed weapons ..... . . . .. .•. . . . .. ... . ..... .... .... . 11 3 

POSSE COMITATUS-
Injuries sus tained by citizen, liability o r county........ . .... . .... 456 

PROBATE COURT-
Descent an d di s tribut ion, illegitimate, who heir or.............. 457 
Detent ion of insane; board of examiners; how constituted ...... .. 458 
Decede nts homestead; sa le of............. . . . .... . . .. ............ 462 
Judge, duty to serve in neighbor ing coun ty under facts stated .... 459 
J udge, right to prac tice law in proba te courts of ot her cou nties.. 460 
Supplemental decree; jurisdict ion to make......... 461 
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PUBLIC OFFICERS-

Opinion 
Numbe r 

See particular offices, unde r "Counties," "Towns," "Cities," "Vil­
lages" and "State." 

Bonds-
Pay ment of fees for bondin g em ployees. .. . .•• • . • . . ... .. . .. . . . . . 472 
Sure ty honds te rm of liab ility.. .. .. .. . ..... . . •.•.. .. ..•..... .•.. . 464 

Compensation-
May not charge for li se of autol11ob ile .... " ..... . ..... ••. . .. .. ... 47() 
Comm iss io ners of deeds. fees of ...... .... .. .. . . ...... . . • . . . . .. ... 469 
Drawing m orc than one sa la ry from state ..... .• . . .. .• ... • • . . .. , 467 
Right to cha rge fees to co unty.... . ...... . ........ . ... . .. .. . .... 47.~ 

E thics-
Corone r, contracts with cOullty . . ... . .......... .. ......•... ,..... 466 
Accepting em ploymen t with confli ct ing interes t. ...... . ......... 463 

Qualificat ions-
Must be citizens .........• . . . . .. .•.... .. •.. . . •. . ... .. .. ....•...... 471 

Quo W arranto-
Procedure 473 

R emovals-
By governor ; power of coun ty commissione rs to usc continge nt 

fund . ............................. .. ......... .. ... ..... ... ..... U 
Com pensation of commi ss ioner to take tes timo ny.. .... .... .. .. . . . 474 
E lec ti ve s tate office rs, removal for malfeasance................. . 468 

Vacan cy-
Vacancy in, infamous crime ........................... .. . . ....... 476 
Vacating' of fi ce by removal, when vi llage sepa rates from town r es i-

dent village ceases to be resident of town..... ... .. ...... ..... . 477 
Created when officia l ceases to be res ident.............. .. . . .... 465 

QUO WARRANTO-
Procedure ; use o f A tto rney General's nam e by private relato r .... 473 

ROADS-
See "Hig hways." 

RECORDABLE I NSTRUMENTS­
See "Counties," " Register of Deeds." 

RAILROADS-

Depots-
Selling papers at ...... • .... . . .. .... .. .... . . . .....• •. ..... • . . .... . 

Mileage Books-

478 

Power of com m;,,;on to compel ;ss ll;ng of.......... .. . . . . .... .... 479 
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RAILROADS-(eont 'd.) 

Opi n ion 
Number 

Passes-
USC of by e mployee w ho is also county officer .. 3 

Reciprocal Demurrage-
Law of this state voi d .. . . .. . . .. .. .. ... . .. .. ...... .. . . . . .. .. .. . . .. 480 
Hcfundmellt of g ross earnings taxes to ........... ••.... . •. .. ... .. 538 

R outing Shipments-
Duty to fo llow s hipper 's instruct ions.. .... .. .... •. ...•.••... .• • . .. 48 1 

Sale of Transportation-
By pe rson s no t a utho ri zed as age nts. .. .. . • •.. ..•• ... .... . .. .. .. 482 

Short and Long Haul-
S tatute n ot repea led .............................................. 483 

Stock Seales-
Statute rctluirin g ins ta llat ion o f avo ided by dec ision i n Be rtha 

case.. .. .. . ... .. .. .... .. .. .. .. .... .. .. .... ...... ... ..... . . ... . 484 

SANATORIA­
Sec ·'Count ies." 

SOLDIERS' HOME-
Boa,d of, quo""" efTee t of mino, ity vo te................... .... 49~ 

STATE-
Sec a lso ·· .'\pprollria tion s. " 

Boards-
Boa rd 
Boa rrl 
Board 
Board 
Board 
Board 
Board 
Hoard 
Board 

of 
of 
of 
o f 
of 
of 
of 
o f 
o f 

Barbers, law cons t rued sugges ted prac ti ces conside red . . 485 
E lec tri c ity, law construed . .... . ...... .. . .. . . ...... .. . . 486 
Grain A ppcals. du t ies o f, g rading and docking gra in. . .. 487 
Grain Appea ls, who may appea l .... ......... , .... ,... .. 488 
Mcd ica l Exam ine rs, secre ta ry c ntitled to pe r di em ., .. .. 489 
Op tometry, "year" as referr ing to atte ndance at co llege 490 
O pto me try. law construed .. .. ................... , ..... . 491 
Pa role, powers as to di scharge of pri soners .... ".. .... . 49.1 
Parole, power to disc ha rgc priso ll er be fore ex piration o f 

m inimum te rm ...... , ........ ,...... .......................... 494 
Board of Soldiers ' H ome, quorum, effect of minority vo te.. .. .. .. 492 
Board of Vet e rinar ians, examinat io n o f a pplican ts fo r license.. .. S2~ 

Boxing Commission-
Exclusive juris diction to li cense exhib itio ns ............ • ..... , ' . . . 25 

Boiler Inspection-
Bo iler l1nder facts sta led not s ubj ec t to inspect ion. . . ..• . ..• • . •. .. 495 
School hOllses ..... ...... ......... ......... . ..... ' • . . , . , ' ... 502 
Low pressure boilers in r esidences ................... , .. , ... . . ... 497 
L ow press ure boilers, roundhouse boi ler ..... .. .. .. . . . ... . . . . .... . 498 
Vesse ls nav iRa ting in ternat iona l waters .. .. ..... . .... , . ....... . .. 501 
By state of federal agency ......................... •. . " . • . , .,. .. . 500 
F ees for in specting s ta te buildin gs ............. , .. .. . . , • •. , ... • , .. 496 
Right of in spl!cto rs to ('harge additiona l fees ......•.... , .. .. .... .. 499 
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STATE-(Cont'd.) 

Departmental Employees-

Opinion 
N UllIber 

Bondi ng of, premiums pa id from contingen t fu nd ................ 472 

Governor-
Budge t law cons trued, "co nsulLation with chief executive officers" 503 
Staff, not en titletl to wear uni forms U nited States army.. ... . .... 431 
Rewards, how paid................ .......... ........ . .... . .. .. .. 504 
Removal of officers ........................................... .468, 474 
Cannot is sue cert ifi ed copies of tax deeds ........... . .. . •...... ,. 536 

Institutions-
J urisd iction over la nds o f ...... . . .. .•.... . ...... . ........... . . 505 

L ands-
Contract s, in teres t rate, r ight holder to pay contract before ma-

tur ity . .. ....... . .. . . . ................... . .............. . ....... 506 
Trespass upo n after sa le................................. . ... . . . 510 
Leases for sa le of dirt from land und er mineral lease.... .. . ... .. 507 
Minera l leases, forfeiture for non-paym ent of roya lti es..... .... 508 
Minera l lc'lses , rig ht of state to compel was hing of ore......... 509 
Timber sca lin g, ju ri sd ict ion s urveyo r genera l .................... 562 
T im bc r, perm its, uncut timbe< chargcd to purchaser...... .. ...... 563 
Timber, sa les, ~ca l e and measurement. .................. ••....... 564 

Legislature-
Adjournment after one day's sess io n .............. .••.. ....••..... 51t 
Bi ll s lost after pas~age.. .... . .................................... 512 
Contes ted scats in , ev idence to be conside red........... . ......... 514 
Expenses of contest in, cannot be paid out of legislat ive expe nse 

fund.... ....................... . ........... . ..... . .... ....... .. 5t 5 
Enroll ing clerk, sa lary, powers, com mi tt ee on leg islat ive expense. 513 
Membe r may be delegate to polit ica l conven tion................. 372 
Member cannot be deputy bank exami ner.......... ..... ..... . . .. 371 
Members of as witnesses, procedure ...... . ............ ........... 516 
Senator canl10t be ci ty attorney.. .. .. .. .. .... ....•. .. .. .. .... .... 373 

Loans-
Applicat io ns for, ditches .................. . ...... . ...... ... ....... 517 
Bonds, extending maturity of...................... . .... . . .. . . ... 518 
Change of ter ritory in bonded distr ict........ . ... . . . ... . . . ... . . . . 520 
Change in form of orga nizati on in bonded dist ri ct................ 519 
Indebtedness of app licant.................................... . ... 521 
Permanent trust funds, manner of investing.................... . 524 
Permanent trust funds, loans t o mun icipalities, defects in pro-

ceedings .................................... ... ................ 52;\ 

Oil Inspection-
Duties of in spec to r ......•...... . ..... . .....••...... .•• .....•••... 522 

Statutes-
Constitlltionality, improper classification ...... . . . .. . .. . . ... . .... . 525 
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Treasurer-
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0 1)1 11 1011 
~ulllber 

R efund of moneys paid into treasury t hrough mistake.......... .. 526 
Righ t of to receive delayed payments without interest.......... 527 

STATUTES-
Cons titutional ity, improper classifica tion....... ....... . . .......... 525 

TAXATION-

Assessments-
Im provemcnt s made in years subscQuent to tim e of assess ment . 24 
For 10c;.11 improvements o n school district prope rty.. . ....... . .... 178 

County Board of Equalization-
Powe r to equalize assessm ents in odd years.. .. ..... . .... .. .••. .. 529 

Delinquent Taxes-
DelioQuent r ea lty tax, successive bids by sta le ........ ' . ... . •. .. .. 531 
Delinquent rea l es tate, sa le of at minimum price... . ..... . ...... . . 553 
Delinquent personal proper ty tax, collec tion of... . .............. 530 

Ditch Liens-
O n state and fede ral land .. 532 

Exemptions-
Personal property be longing t o individual but located in fcdc ra l 
~ilding .......... .. ...... .... . . .... . .......................... W 

Gross Earnings-
Refund1l1cnt of taxes to ra ilroad company............ . ........... 538 
Gross earn ings tax, co-opera ti ve telephone companies............ 537 

Inheritance Taxes-
Paid ont of di stributive share of each he ir................ ... . .... 54r 
Gifts w here donor reserves li fe interes t, subject to............ . 540 
.Duties of pT0ha Ie judge.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •. . . . . 539 

Mortgage R egistry Tax-
Computation of ..................... ... .. . . . ... • ..... ••. . .. . .... 544 
Computation of, land contracts.................... ....... . . ...... 545 
Contracts for deed moncy and credits.......... ........ ....... . 543 
Extcnsion agreemen ts ....... . ... . .. .. .............. . ..... .. ..... 546 
Mor tgage owned by cemetery associa tion not exempt.. .. ........ 547 
Payment of exempts from "moncy and cr edits" tax .. ...... . . .. . . 549 
Two mortgagcs securing sanic indebtedness, wherc tax paid.. .... 548 

Personal Property-
Situs of on 1\fay first .... . . . . . . . . . . . . . . • . . . . . .• . . • . . . . • •. . . . . . . . .. 550 

Personal Property Tax Judgments-
Cle rks not ent itled to cos ts .. .. . . ..... ... . ... . .. ....... .. ... . .... 55 1 
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TAXATION-(Cont'd.) 

Poll Tax­
Opinion 
Number 

\.v ha subject to, inhabi tant .................•• . .....•••.. . .•...... 552 

Separation of mineral and surface rights.. . . . . • . • • . . • . . . . . . . . .• . . . . 554 

Subjects of-
Foreign bonds, money an d credi ts...... .. . ... .. . • .. . ... . • • ...... . 53 .. 
Governmen tal uti lities not taxable....................... . .. .. .... 535 
Stock in foreign corporat ion, taxabil ity of.. .. .. .. .. .. . . ..... . .. . . 558 
Property held by agen ts of s tate prison indus t r ies, listing of.... 542 

Tax Sales and Deeds-
Blanket not ices of expirat ion of redemption.. .. . ..... . ... .. .... .. 557 
Tax cert ificates, not ices of expira t ion, r equirements....... . ..... . 556 
Tax certificates, service of notice of expiration of redemption. . .. 555 
Tax deeds, cert ified copies of, gove rno r without power to issue... 536 

Tax Levy-
Exceeding 15 mills in school dist ri cts . .. ... . . . ... .. . ... . ... ..... . 204 

TELEPHONES-
Cons truction of lin es by towns. .... . . . .. ....... . . . . . . .. ......... . 594 
Co-operative companies, g ross earnings tax.. . . . .. . . ....... . .. . .. 537 
Cannot be furni shed free of charge to fi r e depa r tments.. .. ...... 289 
Ra ilroad stations, t r ee service for, power commiss io n to order in-

sta llat ion of te lephones................ ..... ..... . ............. 561 

Telt'phone Companies-
Gra nting reduced rates to government not discrimination...... 559 
In stalling city telephone free of charge... . . . ... . ............. . 560 

TIMBER-
Sales, scale and measurement. .. . ........ . .................... ,.. 564 
Pe rmits, uncut timber, charg~d to purchaser .. .. " .. .. . "" ... "., 563 
Scaling of, surveyor general, acting outside of dist rict., " ... , .. ,. 562 

TOWNS-
Sec a lso "Paupers," 
See a lso "Highways." 

Annual Meeting-
Ballots . . ....... .. ... . .............. . . ... .........•. . •. ... . .. . . 582 
Where held . ...... . . . . ..... . .... . ... . . . .... . •. . .. .. ...... • . . . . .. 581 
M'aY be held on date of general election .. . . , .. ... , ... '. .. ... .. . .. 580 

Assessors-­
Compensatio n of 

Board of Audit-

565 

~ Meetings may bc held on datcs not specified in sta tute ... , .... :, .. 566 

• 
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T OWNS-(Cont'd,) 
Opin Ion 
Number 

Bonds-
H ours opening an d closing polls, vo ti ng . .. .. .... . . . , . ... . . . .. .. .. 567 

Cattle-
Running at large forb idden, repeal previous s ta tute. .. .. . . ..... 57., 

Clerks--
D uty r egarding illegal claims .. . . .. . . .. . ... .... . .. . . .. . . .... . . .. .. 569 
Ent itled to compensat ion for electio n serv ices .. .. . . . . . . .... .... .. 277 
N ot ent it led to compensation for se rv ices rendered in to wn ship 

div ision p roceedings . . .. ....... . . . . ... . . .. ......... . .. . .. . . ... . 572 
Cannot be allowed offi ce rent. . .. .. . . .. .. .. .. .. .. . . . .. .. .. .. . . .. .. 568 
F ees of, cannot charge township for Qualify ing town offi cers.... 571 
F ces [o r acknowledg ing cla im s against town ships.. .... .. .. 570 

Depository-
R escinding prev ioll s ac tion of board d es igna t ing depository.. .. .. 575 
R evoking desig nation of.. .. .. .. . . .. . . .. .. .. .. .. .. .... .. .. .. .. .... 576 

Dogs-
N o power to proh ibit run ning at la rge. . . ... • . •. . ... . .. . . • .. ... 574 

E lections-
Ballots .... ..................... . . •.• •.. . ..••• . . .... ... . ... •. . . 584 
Disposit ion of filin g fees..... . .. .... . .... . ..... .... ... . . .. ...... . 257 

H ighways-
R ig ht to purchase casement for ditch to drain road .............. 341 
Road and b ridge fllnd, ann nal town m ee tin g canno t direc t ex-

penditu re of . ..... . ........ ..... .... . ........... . ... . .. .. 343 
Clerk and supe rvisors cannot be em ployed o n .... 345 
T own officers workin g on ...... . . . ' .. .. .. .. .. .. ...• .. .. . . 346 

Interest-
O n tow n fund; w ho enti tled to......... . ....... . .......... . ..... Si9 

Limit Indebtedness-
H ow dete rmin ed ................................... . ... , ....... . 

Officers of-
Co nvict ion of criminal o ffense does no t r emOve .. 
Int eres t of road overseer ill contrac t . ................ . .....••. 

Orders-

578 

58.1 
584 

I ssuing in anticipation of taxes........... . ............. .. ....... 594 

Physician-
Compensa tio n of when employed by boa rd ............... , . . .. ,... 323 

Residents-
Wh en separat ed fro m v illage, res ident s o f village are no t res idents 

of town ... ....... . . . ... . . ...... .. . ......... . .... . . . 47i 
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TOWNS-(Con,'d,) 

Supervisors-

Opinion 
Number 

Ccasing to be resident vacates offi ce.. .. ... .• . . .. .. ••. .. . • •. .. 465 
]ncrcase in sa lary of, no t re troactive .....••.. . . . ..• .. . . . .. ... .. . 593 
L imi t on compe nsat ion of. ... .... ........... ...... .. . ...... ... . .. 586 
Compensat io n of ............................. . ...•• •••... .... .. . 590 
Appointed for part of year, compensat io n of...... . . .. .. .. . . . . . ... 585 
Chairman town board is one... . ................. . . ... . ... . . .. . . .. 588 
R igh t to re im bursement unde r fac ts s ta ted .... . .....••. ... _ • . . .. . 589 
Expenses in attending ditch hearings......... ..... .. . . ... . ....... 591 
Supervisor and elec tion judge not incompatible.... ..• ..... . ••.... 592 
Canno t be surety on bond of jus ti ce of peace ............ , ....... 587 

Treasurer-
Treasurer's bond, pr emiulll for may be paid by town ........... 597 
Treasure r's bond, fees for fi lin g of, by whom paid. . ............ 596 
Treasurer's fi nanc ia l s tatement , publicat ion of..... .. ..... . .. . .... 595 

Telephones-
T elepho ne lin es , con st ru ction of by town . ..... . ................ 594 

Villages-
Village incorpo ra ted out of, assumpt ion bonded indeb tedn ess. . . . 577 
Village dance hall law not applicable to ........................ .'. 598 

TRUST COMPANIES­
See "Banks." 

UNLAWFUL ASSEMBLIES-
Duties o f sheriff as to . ........... . .. . ... , ...... . ......••......... 97-98 

VETERINARY BOARD-
Examina tion of applicants for li cense..... .. . . . . . . ... . . .. . .•..... 528 

VISITING NURSES-
Power of Illunicipa liti es to pay compcnsa tion to .............. . .. 41 

VILLAGES-
Sce a lso "A rmories," "Cities." 

Aliens-
A lien phys icians, cannot hold office o n board of health ......... 599 

Assessments-
Local im provemen ts, excmption school propcrty................. 614 

Auditorium-
Not to he le"lscd to exclusion public enjoyment. .......•..... . ... 600 

Bonds-
F or purchase o f park ..... . .....• • ............ .. ............. . ... 601 
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Cemeteries­
H ow acqup ired 

Claims-
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OI)l lI lon 
Numller 

602 

Creditors, pre fe rences, issuing pool room license in payment of 
claim ................ .. ........................................ 454 

Constables-
\·Vhen retain fecs....... .... . ....... . . .... . . .. .. . ..... .. .. . ... .... 604 
Constab le 's fees, mann er se rvice. .. . ... •. .. .. .. .•.. ........ ..•. ... 603 

Council-
How Inay act . ...... .. ........... . ..... . .. . .. . . .. .. . . . .. .. . . . .... (fJ7 
Authority to employ de tcctive . .... . . ..... . . ... ... .. ....... ..... . 606 
Spccial mcc ting, how called .... . ......... . . . . .. . . . . .. .. ......... . 605 
Proceedings, publica tio n o f.. .. .. . ... .. .. .. ... . . .. .. . .. . . .. . ..... 624 
Power to prohi bit S un day theatres...... . ... .... .. . . . ...... .... .. 637 
Power to prohibit ra ising of pigs in .. .... . .. ... .. . .. .. . ... ... .... 622 
Cannot grant exclusive franc hi sc....... .. ...... .. ... . . .. . . . .. ... 6 13 

Detachment-
Detaclllllcllt of tc rri to ry ..... ... .. •. ... .. .• . . _ . . • . . . . . . •• . . .. •.... 

Dumping grounds 

Elections-

60S 

609 

Polls open whe n............. . ................................... 279 
Voting 0 11 issuance of j<lil bo nds on primary e lection day .. 280 

Eminent Domain-
Land a lready subj ec ted to public lI SC, paramou nt purposc. 610 

Funds-
Limit o n indebtedncss ......... ...... ............. .. •• _ . _.. .... ... 632 
Limit o n borrowin g fun ds, compu ta tion 'of ...... _.. . •• • ..... ... 612 
Inte res t on funds of belong to vi llage........... .. . .... ..... .. 611 
No t entitl ed to sha re in town fund s ...... .. ...... . _.............. 638 

Ordinances--
E nforcing delinquent wate r and light bil ls as taxes.. ... .... .. ... 619 
Sente ncing vag rants to work on streets..................... . .. .. 620 
Publication of w he n neccssary .... . ... .. ...... .... ........ .. _.. .. 62 1 

Orders-
[nterest on, payment or. ........ . ....... . .. ...... ... .... ..... .. , ' 615 
\·Vhen issued . .. .. . ........... . __ .•... ... . . . ... .. ... . .. . . .. .• . . .. 616 
Negotiab il ity o f ................ ...... ..... ,..... . ........ ........ 617 
Payment o f .... ... ... .. .... ...... ...... .. ..... .. . .. . ...... .. .... 618 

Printing-
Foli o ........•. .... . . . .....•• • . .•........... .• .• . •.. .... .• .•. 62:1, 
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VILLAGES-(Con!'d .) 

$eparation-

Opin ion 
Number 

From town s, qua li fi ca tions of r espec ti ve officers... ........ .. ... 625 
' -\T hen separated frolll town r es ident of vi llage no longer r esident 

o f to\Vll ......... . ....................................... .. .... 477 

Sewers-
Usc o f dra inage ditch as outlet . ..... .. .. .. .. .... . . .. . .. .•. . • . . . .. 626 
Establishment of, confus ion in legis lation ....... . ... .. ... .. ... 627 
Issuance of bonds by fo' tile d,ain sewees .... ... ... . . .... .... .... 628 

Sidewalks-
Assessment , e ffect of co nveyance of na rrow frontage st rip by ' 
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