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PREFACE

In June 1978 Representative Harry Sieben, Jr., and Senator John
Chenoweth, Chairmen of the House and Senaté Governmental Operations
Committees authorized the establishment of a staff task force to
consider and recommend amendments to the Administrative Procedure Act.
The APA Task Force was composed of the following people:

- George Beck, Hearing Examiner
Minnesota Office of Hearing Examiners

- John Breviu, Special Assistant Attorney General
Office of the Attorney General

- Larry Fredrickson, Senate Counsel
Minnesota Senate

- Duane Harves, Chief Hearing Examiner
Minnesota Office of Hearing Examiners

- David G. Kuduk, Attorney
Kuduk and Walling, Representing the Administrative
Law Section of the Minnesota State Bar Association

- Mike Miles, Assistant Attorney General
Office of the Attorney General

- James Nobles, Deputy Legislative Auditor
Office of the Legislative Auditor

- Janet Rahm, Assistant Revisor
Revisor of Statutes

- Mark Shepard, Legislative Analyst
House of Representatives Research Department

- Douglas Skor, Attorney
Briggs and Morgan, Representing the Administrative
Law Section of the Minnesota State Bar Association

- Thomas Triplett, Vice President and General Counsel,
The Minnesota Project, Inc.,
Formerly, Senate Counsel and Legislative Counsel to
Governor Rudy Perpich

- Richard Wexler, Assistant Attorney General
Office of the Attorney General

- Marshall Whitlock, Executive Secretary
Legislative Commission to Review Administrative
Rules



The following people participated in some Task Force meetings:

- William Brooks, Attorney
Formerly with Revisor of Statutes

- Gregg DeWitt, Administrative Assistant
Senate Governmental Operations Committee

- William Keppel, Attorney, Dorsey, Windhorst,
Hannaford, Whitney and Halladay,
Formerly, Professor, Hamline University School
of Law

- Steve Ordahl, Manager
Office of the State Register

- Katherine Sasseville, Commissioner
Public Service Commission

- Rick Sevra, Researcher
Senate Research

The Task Force held fifteen two-hour meetings between August and
January and discussed both contested case and rule-making aspects of
the APA. The Task Force worked with the objective of making
relatively minor changes in the existing APA. It did not comnsider
major alternatives to the current approach. As a result of these
discussions the Task Force recommends to the Legislature the attached
amendments.

It should be noted that the Task Force did not operate under
strict parliamentary procedures and usually discussed proposals until
a general agreement was reached. However, in some instances individual
Task Force members do not support proposed amendments. On the issue
of who should review rules for "substantial change" the Task Force
decided to recommend two alternatives.

The Task Force believes that Minnesota legislators, and
particularly Representative Sieben and Senator Chenoweth, are to be
commended for their work to strengthen the APA during the past five
vears. We hope that our recommendations will help guide the 1979
Legislature in its attempts to further improve the state's

Administrative Procedure Act.
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SUMMARY OF PROPOSED AMENDMENTS TO APA RULEMAKING PROVISIONS

Definitions, General Powers and Duties

1.

The definition of "agency" is amended so that most agencies previously
exempt from the entire APA will now be exempt only from contested case
procedures (15.0411, subd. 2).

Agencies are expressly authorized to grant variances to rules under special
circumstances (15.0412, subd. la).

The guidebook to state agencies need be published only every other year,
instead of annually (15.0412, subd. 2).

The office of hearing examiners is renamed the office of administrative

hearings.

Notice of Hearings

1.

Each agency will keep its own list of persons who wish to receive notice

of rulemaking hearings. The list kept by the seéretary of state will be
eliminated (15.0412, subd. 4).

Agencies need not always publish the full text of a rule in the state register
when only a pbrtion is being amended. The agency must print all new language
and that portion of the present rule which is necessary to prqvide adequate
notice of its proposed action (15.0412, subd. 4 ).

The free copy of a rule which the agency makes available to the public must
be a duplicate of the rule as published in the state regiéter (15.0412,
subd. 4b).

Within one year after the effective date of a law requiring rules to be
promulgated, an agency must give notice of its intention to hold a public
hearing on the rules, or report its failure to do so to the legislature

and the governor (15.0412, subd. 8).

Public Hearings

1.

The agency may rely on facts presented by other persons to support the rule
finally adopted (15.0412, subd. 4c).

The agency may use an expedited hearing process, without a public hearing,
for noncontroversial rules (15.0412, subd. 4g).

The fee set for reimbursement of temporary hearing examiners is stricken.

The chief hearing examiner will set these fees (15.052, subd. 2).



D.

Procedures after Public Hearings

1.

Within one year after the issuance of the hearing examiner's report, the
agency must take final action on the rules. After one year, an agency
may not promulgate the rule without holding a new public hearing (15.0412,

subd. 9).

‘Rules become effective five working days after final publication in the

state register (15.0413, subd. 1).

Contents of hearing examiner reports, as set forth in 15.052, subd. 3,

apply only to rulemaking hearings, and not to contested cases.

Power of chief hearing examiner to review rules for compliance with section
15.0412, subdivision 4 is stricken (15.052, subd. 4).

The Task Force recommends that the authority to review proposed rules for
substantial changes should be clarified. Either the attorney general or

the chief hearing examiner, but not both, should have this power. The

Task Force takes no stand as to which office should have this responsibility,

but sets forth alternative proposals.
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SUGGESTED AMENDMENTS 7O RULEMAKING PROCEDURES

OF THE ADMINISTRATIVE PROCEDURE ACT

Amzndment No. t. HMinnesota Statutes 1978, Section
15.0411, Subdivision 2, is amended to read:

Susde 2. ™Agency™ means any state officer, board,
conmmissiony bureauy, division, department, or tribunal,
other than a courty having a statewide jurisdiction and
authorized by law to make rules or to adjudicate contested
cases. "Agency™ also means the capitof area architecturat
and plaaning board. Sections 15.0411 to 15.052 do not
apoly ta (a) agencies directfy in the legisltative or
Judicial branches, (b) emergency powers in sections 12.31
to 1237, Ecl-ecorrections-beard—and-prrden—beardy—+fdi-the
unemptoyment—insurznce—proeran—in—the—department-of
econmonis—securttyy—tel—the-director-of-nediztiron-servicesy
EFF-the-werikersi-compensatfon—division—in—the—department—of
taber—and—industryy-tgi-the—workersi-compensation—coust-of
zppertsy—thi—beard—cf—pardonsy or #+¥ (c) the department of

mibitary affairs. Sections 15.0418 to 15.0426 do not apply
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to (2a) the Minnesota munic#pal board s (b} correctiaons

boards (c) the unemployment insurance program in the

department of ecomomic secusrity, (d) the director of

mediation servicess (e} the workers compensation division

in the department of labor and industry, (f) the workers

conpensation court of appealsy (g) the board of pardons, or

(hY the public empfoyees relations board.

COMMENTSS

Th2 current law excludes a number of executive
agencies from both the contested case and rufemaking
procedures of the APA. The amended version excliudes only
the department of military affairs from both sets of
procedures. 0Other agencies will continue to be excluded
from contested case procedures, but wifli be required te
fotiow the APA when promufgating rules .

Thz reasons for excluding agencies from the APA relate
petmarily to contested cases and not to rulemaking. For
example, some agencies have their own adjudicatory
pr&ceduves. which are simifar to contested cases. The Task
Force does not see any compelling reasons for continuing
exemptiaons from APA rufemaking. In fairness, the Task
Force has not heard from anmy of the agencies whose
rulemaking exclusions would be etininafed- The Task Force
realizes that these agencies may want to come forth and
Justify their exemptions. Absent an affirmative showing of
Justification, the exemptions should be efiminated.

Th2 department of miliEtacy a#fairs should continue to
be completely excluded from the APA due to the close
refationship it has with the federal government. The
departmznt is bound by the code of miblttary justice, and

state Faw could produce conflictse.
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Amendment No. 2. Minnesota Statutes 1978s Section
15.0612, is amended by adding a subdiviston to read:

Sustde laa Untess otherwise provided by Faw, an agency

may arant a variance to a rule. Before an agency arants a

variance, it shall have promulogated rufes setting forth

-

procedures and stamdards by which variances shall be

granted and denied. AR agency receiving a request for a

variancz shall set forth inm weiting its reasons for

—

arantiny or denying the variance. This subdivision shall

not constitute authority for an agency to grant variances

to statutory standardse

COMMENTSS

Th2 power to grant variamces enables an agency to
waive taie application of a rule when enforcement would have
an unusualfy harsh effect on one party, and when the public
interest would not be harmed by gradting the var fancee.
However, the authority to gramt variances also coulfd lead
to the favoring of special interests, and to nullification
of the poiicies of a rule.

In a survey of 49 state agencies, 21 agencies sakd
that th2y do grant variances from rules, and 27 saikd they
do not. The results from the survey indicate confusion
among state agencies on the question of whether or not they
have tegat authority to grant variances. The purpose of
this subdivision is to make cltear that alf state agencies
do have the power to grant variances under special
circunstancese.

By adding this subdivision, the Task Force does not
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wish to encourage agencies to grant a farger number of
varianc2s, but merely to clarify variance autherity. In
order ta protect against the arbitrary use of variance
power, the subdivision requires each agency granting
variances toc promufgate standards and procedures by which
vartanc2s shaltl be granted and denfed. These standards not
onty tinft the use of variance power, but also provide
notice to affected persons of how and why variances will be
granted. Since a particufar agency can be more specific in
its staadards and procedures than a:general code such as
the APA, the substance of the standards and procedures is
left te each agency. The subdivision reaffirms thé
existiny lawy, that an agency may not grant a vartance to a
standard which is established by statute.

Wh2ther or not an agency must utifize contested case
procedures when it gramts or denies a variance is left to
case-by-case determination. In some instances the
constitution may require an adjudicatory hearing before a
variance decision can be made- IR other cases,y variance
requests may present no unusual circumstances, and may be
clearly contrary to a poficy which an agency has just
enunciated in a rufe. In Fnstances such as these, the Task
Force does not feef that the agency should always have to
hold 2 rearinge.

Sone members of the Task Force feel that this entire
section is unnecessary. They believe that the power to
arant viriances is inherent in the authority to promulgate
rules« These members expressed the view that there are
currently no majoe problems with variances, and that this
amendnmext could create some. They argued that if any
statutory changes are made, they shouid be made in chapters
éstab[ishing each agency, and not in a general code such as

the APA.
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Amandment No. 3. Minnesota Statutes 1978, Section
1506412, Subdivision 2, is amended to read®

Supde 2. To assist interested persons dealing with
ity eacna agency shall, in a manner prescribed by the
commissiones of administrations prepare a description of
its organization, stating the process. wheeeby the publiic
may obtain information or make submissions or requests. The
commissioner of administration shafl arnrua¥ty publish these

descriptions at least in ewvery even—numbered year

commencing in 1980 in a guidebook of state agencies. Notice

of the subfication of the guidebook shaf! be published in

the state register.

COMAMENTSS

Puslication of the guidebhook of state agencies onfy
every other year, instead of annually, would save time and
money without significantliy affecting the quatity of
information avaitable to the public. The subdivision would
also be amended to reffect the fact that the guidebook is

not published in the state registerys but as a separate boake.

Amandment No. 4. Minnesota Statutes 1978, Section
15.0412, Subdivision 4, is amended to reade®

Sudde. 4. No rule shafl be adopted by any agency
unfess the agency first hofds a public hearing thereon,
affordiag akl affected interests an opportunity to

participatey—and—gtves—notfce—of-Fts—tntenttron—to—hotd—such
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r—hrerring-zt—teast-30-days-pricr-te—the—dete-set—for—the
kexrive-by—tdnited—States-natiy—to—representatives—of
assoctztions—or—cther—interested-groups—-or-persons—who—fave
regtstered—thefr-nrares—with—the—seetretary-of-state—for—that

purpose-and—tn—the—state-regitster. Each agency shall

matntatn a list of all persons who have registered with the

-

agency for the purpose of receiving notice of rufle

hearings. The agency may inquire as to whether those

persons on the fist wish to maintatn their names thereon

and may remove names for which there s a negative repflfy or

no reply within 60 days. The agency shall give notice of

its intantion to hold a hearing at feast 30 days prior to

the dat2 set for the hearing by United States mail to all

persons on its [isty and by publication in the state

register. Each agency mays at its own discretions also

contact persons not on its list and may give notice of its

intention to hold 2 hearing in newslettersy newspapers or

other publications or through other means of

communication. The notice in the state register shalf

incltude the fult text of the rule proposed for adoptiont

previded-—thaty or deletion and whatever portion of existing

rufes i3 necessary to provide adequate notice of the nature

of the proposed action.

Sudbde 42a. With the approval of the chief hearing

examiner, the agency may incoctporate by reference

pcovisiins of federal faw or sule or other materiafs from
sources which the chief hearing examiner determines are
canveni2ntly avaitable for viewings copying and acaquisition
by interested persons. The chief hearing examiner shatll

not approve incorporation by rceference of federal [aw or

rufe or other materials which are Fess tham 3000 words in

length or which would requiére less than five pages of

publication in the state registere.
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Subd. @b The agency shall make avaifable at least

one fre2 copy of the proposed rule to any person requesting

tte Th2 free copy shall contain the exact wording and form

of the proposed rule and notice of hearing as publ ished in

the state register and shall be availfable to the publfic at

teast 30 days prior to the date set for the hearinge.

Subde 4c« At the pubFic hearing the agency shaflft make

an affirmative presentatiom of facts estabtishing the need

for and reasonableness of the rufe proposed for adoption
and fulfilling any refevant substantive or procedural
requirenents imposed on the agency by Vtaw or rule. The

agency Rays in addition to its aff irmative presentation,

refy upon facts presented by aothers on the record during

the rutes proceeding to support the rule finally adopted.

Subde G4de After 2lftowing written material to be

submittad and recorded in the hearing record for five

working days after the pubPic hearing ends, o for a konger
period aot to exceed 20 days &f ordered by the hearing
examiner , the heasring examiner assigned to the hearing
shﬁtf proceed to write a repost as provided for in section
15.052¢ subdivision 3, which report shall be completed
within 30 days after the cfose of the hearing record unless
the chiaf hearing examiner , upon written request of the
agency rnd or the hearing examiner , orders an extension.
In no case ;;ﬁtl an extension be granted if the chief
hearing examiner determines that an extension would
prohibit a sule from being adopted or becoming effective
untif after a date for adoption or effectiveness as
required by statute. The report shall be available to ali
aftected persons upon request for at Least five workina
days before the agency takes any finafl action on the rute.
Suxd. 4e. If the agency adopts the rute, it shatl be

submittad with the compiete hearing record to the attoeney
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generafs wha shafll review the rufe as to form and

fegality. If the agency, the chief hearing examiner or the
attorney general sequestsy, the hearing examiner shaif cause
a transcript to be prepared of the hearing. The agency
shatl give notice to all persons who requested to be
informed that the hearing record has been submitted to the

attorney genefrat. This notice shall be given on the same

day that the recoed is submitted. The attornrey gemeral

shail, within 20 days, either approve ofr disapprove. the
rute. [f he approves the sule, he shati promptiy fitlte it
in the >ffice of the secretary of state. If he disapproves
the rulfa, he shaftl state in weiting his reasons therefor.,
and the rufe shafl not be filed in the office of the
secretary,s noe published.

Supde 4f. A rule shall become etfective after it has

been sus jected to all requirements described in tir¥s

subrdivisten subdivisions & through 4f and five working days

after publication in the state register, as hereinafter
provided, unless a ltater date fs required by statutes or
specifi2d in the rule. If the frule as adopted does not
differ from the proposed rule as published in the state
register, pubfication may be made by publishing notice in
the state register that the rule has been adopted as
proposed and by publishing a citation to the prior
pubtication. [f the rule as adopted differs from the
proposed rule, the adopted rule or subdivisions thereof
which differ from the proposed rule shalt! be published
together with a citation to the priocr state register

publication of the remainder of the psoposed rule.

COMMENTS:

This section contains the heart of the APA rulemaking

-10-
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provisions. The suggested amendments do not affect the
basic rulemaking structure which was established in 1975.
A. Notice: Currently the secretary of state maintains
a Fist of persons who wish to receive notice aof rutes
hearings. Under this system, many peoplie who are
interested only in one agency are notified of rules
hearings for alfl state agemcies. The amendment would
require persons to register directfy with every agency they
are intzrested in, thus elfminating the wasteful mailing of
notice to uninterested persons. The amendment also alfows
the agency to strike éames from its list, after inquiritng

whe ther persons wish to continue to receive notices. The

‘burden placed on persons desicing to receive notice is

minimal, and once again the agency can avoid the costs of
wasteful maifings.

B- State Register: Many agencies have compfatned that

the present requirement that they print the full text of
the ruf2 proposed for adopftion is often wasteful. Of
coursey when an entirely new rulte ¥s being proposed, the
fult text of the rule must be published. However, when
onfy a small portion of a rule is being amended, printing
of the 2ntire rule does not improve the quality of the
notices and can be quite expensive.

An attempt to specify in statute exactiy how much of
the text of a current rufe must be printed in the state
register woufd be fruititess. The amendment provides that
alf notices must include the full text of the new fFanguage
betng ajoptedy, and of all Fanguage being deleted. The
notice nust alfso contain as much of the text of the current
rufe as is necessary to put the proposed changes into
context. The adequacy of the printed notice will be
reviewed by the attorney general, as part of his review for

form and tegality.

-11-
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Ce Free Copy of Rules: Agencies must make available a

free copy of a proposed rufe to any person requesting one.
The Tas< Force has received complaints that agencies
sometim2s provide ougﬂated versions of proposed rufes. The
amendment makes ctear that the free copy must be a
duplicate of the rule as published in the state register.

Do Affirmative Presentations At the public hearing

the agency must make an affirmative presentation of the
facts establishing the need for and reasonableness of the
pfoposed rufe. Under present lawy, a probéem has arisen
when an agency makes minor changes in its proposed rules in
respons2 to comments it receives at the public hearing. The
problem is that in these instances the agency has not made
the required afficmative presentation.

Th: proposed amendment does not alter the agency®s
duty to make an atfirmative presentation of facts at the
pub fic nearing. The amendment only provides that when an
agency nodifies its proposed sulesy it may rekty on facts
present2d by ethers on the record to support the |
modifications. This change makes it easier for the agency
to utifize comments made at the hearing.

Sone members of the Task Force opposed this amendment.
They felt that it would make it possible for an agency to
avoid giving advance notice to the pubtic of the evidence
to be presented at the hearinge.

Under present law, prior to the public hearing, the
agency nust provide a summary of alfl evidence it intends to
present. This requirement does not appliy to members of the
public. Thus an agency could avoid giving prior notice of
its evidence by using outsiders to present evidence at the
hearinge. |

E« Attorney Generals Agencies are required to give

notice to any person requesting it that the record has been

=32~
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submittad to the attorney ceneral. The amendment states

that this notice must be givenr on the same day the record
is submitted. Prompt notice is necessary toc allow persons
an effective opportunity to present arguments to the

attorney general.

Am2ndment Noe« 5 Minnesota Statutes 1978, Section
15.0412, is amended by add¥ng a subdivision to read:

Subd. 49. When an agency detesrmines that its proposed

adoption, amendment, suspension of repeal of a rule will be

noncontroversial in naturey it may utifize the provisions

herein in lieu of the provisions of subdivisions 4 through

4f. Th2 agency shall publish a notice of its Entent to

adopt the rule without public hearing, together with the

proposel ruley in the state register, and shall give the

same notice by United States mail to persaoans who have

registered their names with the agency pursuant to

subdivision 4. The notice shafl incfude a statement

il

advisiny the pubtic:

(1) that they have 30 days in which to submit comment

al

on the sroposed rufes

(2) that no public hearinmg wifl be held unless seven

or more persons make a writtenm request for a hearing within

the 30 day comment periocds

(2) of the manner in which persons shall request a

hearing on rules proposed pursuant to this subdivisions and

(4} that the rute may be modified if modifications are

supportzd by the data and views submitted.

Before the date of the neoticey, the agency shatli

prepare a statement of need and reasonabfieness which shall

be available to the publice For at least 30 days following

-13-
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the noticey the agency sha bt afford att interested persons

an opportunity to object to the fack of a hearing and to

submit data and views on the proposed rule in weiting. The

proposed tule may be modified if the modiffcat fons are

supportad by the data and views submitted to the agency and

do not result in a substantiak change. Ify during the 30

day period altowed for comments Seven or more persons

submit to the agency a wriften request for a hearing of the

proposed rule, the agency shall proceed under the

peovisians of subdivisions & through 4f. If an agencys in

its notice of intent, propeses to adopt more than one rule

without a hearings any written request for a hearing shall

specify each rule for which a hearitno ¥s eequesteda LT

weitten requests for a hearing do not refer to a particular

ruley the agency may proceed to adopt that rule without a

hearing. .In the event that a hearing is requiredsa

citation in the state register to the prior publication of

the proposed rule may be substituted for cepublfication

unlfess the agency has modified the proposed rufe. If no

hearing is requiredy the agency shall submit to the

attorney general the proposed rule and notice as published,

the rulz2 as proposed for adoption, any written comments

received by the agency, and a statemeat of need and

reasonab leness for the rule. The agency shafll give notice

to all persons who requested to be informed that these

materialts have been submitted to the attorney generala This

notice shatl be given on the same day that the receord is

submitted. The attorney genecal shalf approve or

disapprave the rute as to form and f[egality, incfuding the

issue of substantial change, within 14 days. If he approves

the rcul2, he shall promptly filte it in the office of the

secretary of state. If he disapproves the rule, he shall

state in writing his reasons therefory, and the rule shall

~14-
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not be fifed in the office of the secsetacy of state, nor

pubtishede. The rufe shalt become effective upen

pubtlication in the state register in the same manner as

provided for adopted rules in subdivision 4f.

COAMENTSS

This subdivision establishes an expedited hearing
process for noncontroversial rules. A major problem with
the current rutemaking system has been that agencies must
go through the tengthy pubPic hearing process for all |
peoposed rufes, even those which no one would object to.
Under tre mew proposaly when there is no demand for a
pubfic nrearings agencies will be ablke to promulgate rufles
without the defay and cost that hearings entail.

When an agency feels that a rule or amendment will be
noncontroversialy ¥t wibl publish notice of intent to adopt
the rule without a public hearing. The agency will also
prepare a statement of need and reasonableness. For 30
days thz public wifl have opportunity to comment on the
proposed rule, or to request a hearing. If seven or more
peoplte request a hearing, the agency must proceed under the
usual rufemaking procedures of subdivisions 4 through &f.
It fewer than seven requests for a hearing are made, the
agency nay submit the rules atong with any written comments
received and a statement of need and reasonableness, to the
attorney general for review as to form and legality. If
the attarney genecral approves,y the rule will become
effective after submission to the secesetary of state, and

pub tication in the state register.

-15-
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1 Am2ndment No. 6. Minnesota Statutes 1978, Section

2 15.0412, Subdivision 5, is amended to read:

3 Susde 5. Whem an agency is directed er—zuthertzed by
4 statute, federal [aw or court order to adopt, amend,

5 suspend or repeal a rutle in a manner that does not alkow

6 for compiiamce with subdivisions & through 49, or if an

T agency is expressiy required or authorized by statute to

8 adopt tempeoracry rufes, the agency shail premutgszte—ax adopt

9 temporary eruote rules inm accordance with this subdivision.

10 The prodosed temperary fule shalil be published in the state
11 register and for at least 20 days thereafter the agency

12 shail afford all interested persons an cpportunity to

I3 submit data and views on the proposed temporary rule En

14 writing. The proposed femporary rule may be modif fed fFf
15 the modifications are supported by the data and views

16 submittzd to the agency. The agency shafllt submit to the
17 attorney general the proposed temporary rufe as pubtished,
18 with any proposed modifications. The attorney general

19 shatl r2view the proposed temporary rufe as to form and

20 fegality and shall approve or disapprove the proposed

21 temporary rule and any proposed modifications within five
22 working days. The temporary sule shall take effect upon
23 apprtoval of the attorney general. Failure of the attorney
24 general to approve or disapprove within five working days
25 shall b2 deemed approval. As soon as practicable notice of
26 the attorney genesal®s deckston shall be pubfished in the
27 state rzgister and the adopted rule shatl! be publfished in
28 the manner as provided for adopted rules in subdivision 4.
29 Temporary rules adopted under this subdivision shatl be

30 effective for not tonger than 290 days and may be reissued
31 or continued in effect for an additional 90 days, but may
32 not immediately be reissued thereafter without folfowing

33 the procedure of subdivision 4.
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COMMENTS =

Unier present lawy an agency may adopt temporary rules
when coapliance with normaf rufemaking procedures is not
possibfe, and when the agency has been *authorized or
directed™ by the state legisltaturey the federal government,
or a court to change its rtules. The amendment removes
temporary rulemaking power when this power is only
*authorized™ by federal law o by a court. An agency coultd
ocnty adopt temporary srultes when “directed™ to do so by
courts or federal law. Agencies would retain temporary
rufemaking authority when the state [egisiature "expressliy

required or authositzed™ this power.

Amandment No-. 7. Minnesota Statutes 1978, Section
15.0412, is amended by addi¥ng a subdtvision to reads:

Sus>d. B. Each agency shafl, within one year after the

effective date of a faw requicing rufes to be promulgated,

unfess otherwise specified by faws pubtish notice of

hearing or notice ef intent to adopt a2 rule without public

hearing in accordance with this section. If an agency has

not given this notice, it shatlf report to the appropriate

conmittees of the Ffegistatare and the governor its faifure

to do s>y and the reasons for that fatlfure.

COMMENTS:
Tha Task Force has received compbiaints about agencies
defayiny when ordered to promufgate rulfes. Under this

amendmeat an agency would have to start the rulemaking
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process, by publishing notice in the state register, within
one year of the effective date of the faw ordering rulese.
Agencies faifing to comply would be required to report to

the governor and the legisfature.

Amrandment No. 8. Minnescta Statutes 1978, Section
150612, is amended by adding a subdivision to reads

Susde. 9. The agency shakl, within one year after

issuanc2 of the hearing examiner®s reporty either withdraw

the proposed rules or publEsh its adopted final action in

the state register. [f the agency has not published its

adopted finat action in the state register within one years

it shafl not proceed to adopt the subject rules without

rehearing the rules pursuant to all the procedures of this

section.

COMMENTS:

This amendment is also designed to discourage agencies
from defaying unreasonablfy in rule promulgation. The
amendment would [argely effminate the possibilfty of an
agency «aiting to take final action until opposition to a
rule weakened. fnce the report of the hearing examiner has
been issued, the agency must within one year either
withdrax the rulesy of pubPish notice of its final action
in the state register. An agency which fails to do so must

hofd a new pubfic hearinag before promulgating the rufe.

Amzndment No. 9. Minnesota Statutes 1978, Section
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15.0413, Subdivision 1, is amended to reads:

15.0412 [EFFECT OF ADOPTION OF RULESS PUBLICATIONTY
APPROPRIATION.! Subdivision 1. Every rulfe approved by the
attorney general and filed in the office of the secretary
of statz as provided in section 15 .0412 shall have the

force and effect of law 26 five working days after its

publication in the state register untess a later date ¥s
required by statute or specified in the rufe. The
secretary of state shafl keep a permanent recoerd of rules

filted with that office open to pubfic fnspection. Shoufd a

discrepancy exist between the rufes published in the state

register and the rules on fife with the secretary aof state,

the rul2s on tile with the secretary of state shatt have

effect.

Amandment No. 10. Minnesota Statutes 1978, Section
15.0413, Subdivision 2, is amended to read?

Sudde 2. Each rule hereafter amended, suspended, or-
repealed shall become amended, suspended, or repealed 28

five working days after the new or amended rule or notice

of suspansion or cepeal is publtished in the state registet
unfess a1 tater date is required by statute or specified in

the rufz.

COMMENTS:

Thz amendment provides that rules shall take effect
five working days after publication in the state register.
This is a housekeeping change, to bring these subdivisions
into conformance with section 15.0412, subdivision 4.

As a resuft of printing erroes, the version of a rule

-19-
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prfnted in the state segister sometimes differs stightly
from th2 rule as fited with the secretary of state« The
amendment provides that in these casesy the rule ffled with

the secretary of state shall govern.

Amendment No. 11. HMinnesota Statutes 1978, Section
154052y Subdivision 1, is amended to read:
15.052 [OFFICFE OF HEARING EXAMINERS.lI Subdivision 1. A

state of fice of hemrimg—examiners administratve hearings is

created. The office shall be under the direction ef a
chtef h2aring examiner, who shall be blearned in the law and
appointad by the governors with the advice and consent of
the senatey for a term endfng on June 30 of the sixth
calendar year after appointment. The chief hearing
examiner shall appoint addftional hearing examiners to
serve in his office as necessary to fulfill the duties
prescrised in this section ALl hearing examiners shalf? be
in the classified service except that the chief hearing
examiner shall be in the unclassified services but may be
renmoved from his position only for cause. Additionally,
alt hearing examiners shall have demonstrated know fedge of
administrative procedures and shalkl be free of any
political or economic association that would impair their
ability to function officialtly in a fair and objective

manner «

COXMENTS:

Office of Adninistrat fve Hearingss Throughout the

statutes, references to the woffice of hearing examinees™

would b2 changed to the =office of administrative

w2
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hearings.™ This change is designed to eliminate confusion
which the office has experfenced with its present tittle.
The task force alsoc recommends that the titie of the
individual *hearing examiners™ should be changed. These
individuals should be renamed either "™administrative law

judgess® or hearing officers."

Amesndment No. 12. Mimnesota Statutes 1978, Section
15.052, Subdivision 2, is amended to read:

Subde. 2. When regulariy appointed hearing examiners
are not available, the chief hearing examiner may contract
with quatified individuals to serve as hearing examiners
for-specttic-assranments. Such temporary hear ing examinecs
shatf not be employees of the state amd-skhati—be
renrunerrted—for—their—sereifce—at-a-rate-not-to—exceed—4$158

rer—day.

COMMENTS:

The amendment follows the general trend of removing
specifiz rates of compensation from the statutes. The fees
paid to temporary hearing examiners would be set by the
chief haaring examiner. By efliminating the statutory fee,
the chisf hearing examiner would be free to set
compensation rates based on the ltevel of expertise needed

for each assignment.

Amendment No. 13. Minnesota Statutes 1978, Secticn

15.052, Subdivision 3, is amended to reads
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Subde 3. All hearings of state agencies required to
be conducted under this chapter shall be conducted by a
hearing examiner assigned by the chiet hearing examiner. In
assigning hearing examiners to conduct such hearings, the
chief hzaring examiner shaltl attempt to utilize personnel
having axpertise in the subject to be dealt with in thé
hearing. 0Only hearing examiners kearned in the law shall

be assianed to contested case hearings. When assigned to

rulemaking proceedinags it shakl be the duty of the heaceing

examiner tos (1} advise am agency as to the location at
whiich and time during which a hearing should be held so as
to alkow for participation by all affected interests; €2)
conduct onfy hearings for which proper notice has been
givens €3] see to it that all hearings are comducted in a
faitr and impartial manner; and (4) make a report on each

preposes—aeency—acttonr rufemaking proceeding in which the

hearing examiner functioned in an official caéacity,
strtive-hris—findines—of-faet-and-hris-—conclostons—and
recomrendatyonsy taking notice of the degree to which the
agency aas (i) documented ¥ts statutory authority to take

peomutgate the proposed actveom sule , (ii) fulfilbed all

= - = eaon e

refevant substantive and procedural requirements of law or

rufe, and (ifi} demonstrated the need for and
reasonableness of its proposedactéen rule with an

s

atfirmative presentation of factse.

CO4MENTS:

This subdivision sets forth the duties of the hearing
examiner. The suggested amendments would make the duties
specifiad in the subdivision applicable onfy inm rufles
hearings. The duties of the hearing examiner ¥n contested

cases will be set forth in another subdivisione.
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Th2 reason for the proposed change is that the
function of the»hearing examiner, especially in writing a
report, is stightly different in rulemak ing than in
contestad cases. The three topics which this subdivision

requires the hearing examiner to discuss in the report are

‘not strictky appticable to contested cases .-

Amendment No. 14. Minnesota Statutes 1978, Section
15.052, Subdivision 4, is amended to read:

Subde 4. The chief hearing examiner shatf promulgate
rukes t3 govern the procedurat comduct of all hear ings,
refatiny to both rule adoption, amendment, suspension or
repeal nrearings and contested case hearings. Such
proceduraf rulfes for hearinmgs shallf be binding upon alt
agencies and shall supersede any other agency procedural
rufes with which they may be in conffict. The procedural
rufes for heartngs shafl incltude in addition to normal
procedural matters provisions refating to recessing and
reconvenring new hearings when the proposed final rule of an
agency is substantially different from that which was
proposed at the pubtic hearing. The proceduraf rulfes shatl
establish a procedure wheseby the proposed final rule of an
agency shall be reviewed by the chief hearing examiner to
determine whether or not a new hearing is required because
of substantiat changes er—fxtiure—of—the-soeney-to-meect-the
reguirerents-of—sectron—15G4i2y-subdtviston—4 . Upon his
own initiative or upon written request of an interested
partys the chief hearing examiner may fissue a subpoena fot
the att2ndance of a witness or the product fon of such
bookss 3apers,s records or other documents as are material

to the ratter being heard. The subpoenas shalt be
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enforceabte through the district court in the district in

whiéch tire subpoena is Essued.

CORMENTS S

At the present time, the chief hearing examiner
reviews a rufe to determine if there has been a substantial
change since the public hearing, and to determine Ff the
agency ntas met the requirements of section 15.0412,
subdivision 4. Theltask Force has thoroughly discussed the
substantial chédge review power and has reached no
conclusion. Two afternative secommendations om review for
substantial change are set forth as an appendix to this
reporte.

Th2 Task Force has agreed that the chief hear ing
examiner should not review for compiiance with section
15.0612, subdivision 4. The attosrney general already
performs this review functfon. As the state®s chief Legal
advisor, the attosney general should make these decisions,
which are essentially fegal in nature. Review by the chief

hearing examiner is duplicative.

Amzndment No. 15. Minnesota Statutes 1978, Section
15052 Subdivisiom 5, is amended to read:s
Sudde 5. The office of hezrémng—examinrers

adninistative hearings may maintain a court reporter system

and in addition to or in [¥feu thereof may contract with
non—-governmentat sources for court reporter services. The
court reporters may additionablfy be utilized as the chief
hearing examiner directs. Untess the chief hearing

examiner determines that the use of a2 court reporter is

—24-
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more aparopriate, an audio magnetidc recording device shaltk
be used to keep a record at any hearing which takes place
under tais chapter.

Court reporters serving in the court reporter system

of the affice of khezrimg-exzmirers adninistrative hear fngs

shall b2 in the ckassified servicee.

Amendment No. 16 Mimnesota Statutes 1978, Section
15.052,y Subdivision 7, is amended to fead:
Sudde 7« A state offfce af kReartng-examéner

administrative hearings account is hereby created fn the

state treasury. All receipts from services rendered by the

state office of hexrimg—examimeradministrative hearings

shatl b2 deposited in the account, and att funds in the
account shakf be annually appropriated to the state office

of hezritmg-examinesr administrative hearings for carrying

out the duties specified in this section.

Amz2ndment No. 17. Rinnesofa Statutes 1978, Section
15.052, Subdivision 8, is amended to mead:

Susde 8. The chief hearing examiner may enter into
contracts with potitical subdivisions of the state and such
political subdivisions of the state may contract with the
chief h2aring examiner for the purpose of providing hearing
examiners and reporters for administrative proceedings. The

contract may define the scope of the hearing examiner ®s

dut iesy, which may tnclude the preparation of findingss

conclusionsy or a recommendation fer action by the

political subdivision. For such services there shall be an

-25-
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assessment in the manner provided in subdivision 6.

Amendment No. 18. Minnesota Statutes 1978, Section
15.052, Subdivision 9, is amended to sead:

Suad. 9. In consubitationr and agreement with the chief
hearing examiner, the commissioner of administration shall,
pursuant to authority vested in him by section 16.13,
transfer from state agencies, such employees as he deems
necessary to the state office of &etring-examinefs

adminéistrative hearings. Such action shalf include the

transfer of any state empioyee currently emptoyed as a
hearing examiner, if the employee quabtifies under this

section.

Am2ndment Noe. 19. Minnesota Statutes 1978, Sectien

521y s repeafed.

Amzndment No. 20. The revisor of statutes shaltlt

substitute the tecm =office of administrat fve hearings™ far

3

»gf fice of hearing examiners™ in every pface where the

fatter term is used.

Amzndment No. 2l1. ([EFFECTIVE ODATE.l The provisions of

section 2 pertaining to variances shall be effective August

1y 1980. The provisions of section 5 shatl be effective on

=G
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Septemb2r 1, 1979. For purposes of impitementing the

provisions of section S5, the attorney cenerat shalf prepare

a notic2 which shalf be published by the state register on

of before ARugust 1, 1379, and which notice shaftl be mafled,

by the office of hearing examinerse to atf persons

presentty registesed with the secretary of state for the

purpose of being advised of rufemaking hearings. The

notice shatt be sufficientlfy specific to inform alf persons

of the nanmrer in which they may register their names with

the various state agencies in order to be notified of all

expeditad sulemaking hearings as provided in section S«
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APPENDIX: SUBSTANTIAL CHANGE

Unier current practice, the chief hearing examiner and
the attorney general review a proposed final rule to
detérmine Ef it s substantially changed from the rute
which taie agency presented at the public hearing. If there
has been a substantial changey a new public hearing must be
hefd to afford itnterested persons an opportunity to comment
on the »ortions of the rufte which have been changed since
the originatl pubfic hearing. |

Th2 present an_does not clearly defineate thé
refatioaship between the attorney general and the chief
hearing examiner on the issue of substantial change. The
chtef hzaring examiner belfeves that his determination that
there has been a substantial change is finaly and that upon
such a finding the agency must either withdraw the rules or
hotd a new public hearing. The attorney generai's office
believes that ¥t has statutory authority to review the
issue of substantial change and that the finding of the
chief hszaring examiner as to substantial change is advisory
onfye.

The Task Force believes that the faw s ambiguous and
should s>e clarifieds The consensus of the Task Force ¥s -
that th2 power to review for substantial change should rest
either with the chief hearing examinesr or with the attorney
general, but not with botha The fTirst alternative
presentzd befow would place the power to review for
substantial change excfusively with the chief hearing
examiner. The second choice would grant the authority

exc lusively to the attorney general.
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ALTERNATIVE 1:

Minnesota Statutes 1978, Section 15.052, Subdivision
4, is anended to read:

Susde 4. The chief hearing examiner shall promulgate
rufes t> govern the procedurak comduct of all hearings,
retatiny to both rule adoption, amendnent, suspension or
repeal nearings and contested case hearings. Such
proéedural tutes for hearings shalf be binding upon altf
agencies and shall supersede any other agency procedural
rufes with which they may be in conflict. The procedural
rufes for hearings shall incfude in addition to normal
procedurat matters provisions refating to recessing and
recohweming new hear ings when the proposed final rufe of an
agency is substantialliy diffecent from that which was
proposed at the public hearing. The procedural rules shall
establish a procedure whereby the proposed final rule of an
agency shafll be reviewed by the chief hearing examiner to
determine whether or not a new hearing is required because
of substantial changes er—fatfure—ocf-the-aeency-to-reet-the
requirenrenrts—of-section—15:84i2y-subdivision—& . The

determitation of the chief hearing examiner on this issue

-l

shall be finale Upon his own inttfative or upon written

request ot an interested party, the chief hearing examiner
may issue a subpoena for the attendance of a witness or the
production of such books, papers, records or other
documents as are material to the matter being heard. The
subpoenas shatl be enforceable through the district court

in the district in which the subpoena is issued.
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ALTERNATIVE 2:

Minnesota Statutes 1978, Section 15.052, Subdiviston
&y is anended to read:

Susd. 4. The chief hearing examiner shaél promuloate
rules ta govern the procedural conduct of all hearings,
retfatiny to both rule adoptions amendnent, suspension or
repeal nearings and contested case hearings. Such
procedural rutes for hearings shatl be binding upon atll
agencies and shall ﬁupersede any othetvagency procedural
fulfes with which they may be in conftltict. The procedurat
rufes far hearings shall include in addition to normatk
procedural matters provisions relating to recessing and

reconvening new hearings when the attorney generatl

determines that the proposed final rukte of an agency is

substanttally different from that which was proposed at the
public rearing. Hre-procedurat—rafes——shatt-estabitsh-=
proecedure—whereby—the—proposed—finat—-rote—ocf-an—agsency
sirx+F—be-reviewed-by-the-chief-hexrrings-exaniner-to
deterntre —whether—or-not-as-new—hezringy-rs—requitred—because
ot-substantizt-changes—or—faiture—oft-the-aesency-to-neect-the
regurrenrents-of—section—15+6842y-subdivisten—4&s Upon his
own inttfative or upon written request of an interested
party, the chief hearing examiner may ¥ssue a subpoena for
the attandance of a witness or the production of such
becoks, »apers, records or other documents as are material
tc the natter being heard. The subpoenas shalf be
enforceabte through the district court in the district in

which the subpeemna is Essued.
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SUMMARY OF PROPOSED AMENDMENTS TO APA CONTESTED CASE PROVISIONS

A. Public Hearings and the Hearing Record

1.

The record shall contain a written transcript only if the agency,
a party, or the chief hearing examiner requests one (15.0418,
subd. 2).

Documents containing information classified by law as not public
will become part of the hearing record of a contested case if
offered into evidence by a party, or if the agency desires to
avail itself of the information. The hearing examiner or the
agency may conduct a closed hearing to discuss the information
and may issue protective orders and seal the hearing record

(15.0419, subd. 2.).

B. Procedures After the Public Hearing

1.

A distinction is drawn between the hearing examiner's report in
a contested case, and the report in a rulemaking proceeding. The
report in a contested case shall consist of findings of fact,
conclusions, and recommendations. The report must be served

on each party, not just made available (15.0421).

An agéncy official participating in the final decision of a
contested case must read in full the hearing examiner report

and any statements filed after the release of the report. The
official must review, but need not read in full, the official
record (15.0422, subd. 1).

A copy of the agency's decision and order must be served on each
party and the hearing examiner, and not just delivered to these
people (15.0422, subd. 2).

If an agency does not reach a decision within ninety days of

arguments presented after the release of the hearing examiner's

report, a party may petition a district court to review the matter.

The court may order the agency to render a decision within a

specified time (15.0422, subd. 3).

-31-



5. Section 15.0423 is repealed.

C. Judicial Review

1. A distinction is drawn between judicial review of contested
cases and judicial review of other agency action (15.0424,
subd. 1). The standards for review set forth in section 15.0425

will apply only to review of contested cases.

==
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1 SUGGESTED AMENDMENTS TO

P4 CONTESTED CASE PROCEDURES OF THE

3 ADMINISTRATIVE PRUCEDURE ACT

4

2 E

" ey

7 Amendment No. 1. Minnesota Statutes 1978, Section

8 15.0418, is amended to read:

g 15.0618 [CONTESTED CASE.l Subdivision 1. An agency

10 shall initiate a contested case proceeding when one is

11 required by lawe. Unless otherwise provided by lawy an

12 agency shall decide a contested case onfiy in accordance

13 with the contested case procedures of the administrative

14 procedure acte.

15 Subde. 2. [NOTICE AND HEARING.l In any contested case
16 all p;::;;;—;hall be afforded an opportunity for hearing

17 after reasonable notice. The notice shall state the time,
18 place and issues invaolved, but if, by reason of the nature
19 of the preceeditmg case , the Issues cannot be fully stated

20 in advance of the hearingy, or if subsequent amendment of

21 the issues is necessarysy they shall be fulty stated as soon

~33=
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1 as practicable, and opportunity shall be afforded all

2 parties to present evidence and argument with respect

3 thereto. Prior to assignment of a case to a hearing

4 examiner as provided by sectiaon 15.052, all papers shalt be
5 filed with the agency. Subsequent to asstignment of the

6 case, the agency shall certify the official recard to the

7 office of Rear+me-examimers adninistrative hearinas, and

8 thereafter, alt papers shall be fited with that office.

9 The office of heaxrire—examémesrs administrative hearings

10 shall maintain the official record which shall include
11 subsequznt filtings, testimony and exhibits. All filings

12 are deened effective upon receipt. The record shall

13 contain a written transcript of the hearing only if

14 preparation of a transcript is rfequested by the agency, a

15 party, or the chief heating examiner. The aaency or party

16 requesting a transcript shalft bear the cost of

17 preparation. When the chief hearing examiner requests

18 preparation of the tramsceipty the agency shalt bear the

19 cost of preparation. Upon isshance of the hearing

20 examiner®s report, the official record shall be certified
21 to the agency.
22 Subde 3. [INFORMAL DISPOSITION.]l Informal disposition

23 may also be made of any contested case by stipulation,

24 agreed settlement, consent order or default.

25

26

27 CO4AMENTS =

28 Suodivision 1 emphasizes that it is an agency®s duty

29 to initiate a contested case hearing when a preoposed action
30 is determined to be a contested case. The subdivision also
31 presents a clear statement of the requirement that agencies
22 mnust conply with the APA in deciding contested cases,

33 wunlfess another faw sets forth different procedurese.
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Subdivision 2 contains new l[anguage to clarify when a

written transcript will be prepared in a contested casee«

The new fanguage is a statement of the current practicee.
The Task Force conctuded that the amendment is necessary
because a recent Minnesota Supreme Court decision created
confusion by implying that a written transcript must be
prepared in every contested case.

In its decision of the so-called "PEER™ case [People

for Environmental Entigchtenment and Responsibif ity (PEER),

Inc. v Minnesota Environmental Quafity Councily ece Minne.

eeey 265 NeWa2d 858 (19782} the Minnesota Supreme Court

said:s =Under the APA the agency must review the evidence

and findings amassed by a hearing exaniner and come to an
independent decision. Thus, the Legislature cleartly
intended agency members to read the material presented to
it prior to reaching their decisione.™

As indicated in the abovy tanguage, the Court®s
opinton is not based on a coé%titutionat requirement but on
what thz Court thought the Legisfature intended by the
APA. The Task Force does not agree that the Legislature
intended that a transcript be prepared in every contested
case. [t would be very costliy, time consuming and
unnecessary. Selective preparation of transcripts has been
the established practice for many years and there has been
no tegisfative attempt to chanée the practice.

Finally, the Task Force also concluded that it is
reasonable to require the party that requests a transcript
to pay for its preparations Agains tnis is current
practice. When the chief hearing examiner rééuests a
transcripty the agency will bear the cost. The office of
hearing examiners opefates under a revofving funds instead

of a direct appropriation. Thus the office is financed by

billting agencies for services the office provides to them.
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Requiring agencies to pay for transcripts which the chief
hearing examiner requests is consistent with this revokving
fund system.

Tha Task Force discussed at fength, but did not adopt,
a formal procedure atlowing any person to petition an
agency to conduct a contested case. The problem that the
Task Force sought to resolve is exemplified by a situatton
in whicn an occupational licensing board conducts a fengthy
investijation of a |icensee, but does not take action to
revoke or suspend the licensea. The person under
investigation often wants the agency either to take formatk
action or to drop the investigatione.

Presently a person may informality request that the
agency commence a contested case proceeding. However, the
agency need not even respond to this request. The proposed
amendment would have specified the content for a petition,
and would have required that an agency grant or deny the
petition by 2 written response. . The Task Force rejected
the proposal for several reasons. First, a petition
probably would not.be any more successfuf than an informal
request in persuading an agency to conduct a contested
case. Second, frivolous petitions coulfd place an
unnecessary burden on agencies. Finally the Task Force did
not wish to create a right to judicially challenge the
agency®’s tesponse to the petition. Unfess an agency action
falls within the definition of contested case, the decision
to use contested case procedures should remain in the

discretion of the agency.

Amendment No. 2. Minnesota Statutes 1978, Section

15.06419, Subdivision 1, fs amended to read:
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15.0419 [EVIDENCE IN CONTESTED €ASES CASE HEARINGS.!I
Subdivision 1. In contested cases agencies may admit and
give probative effect to evidence which possesses probative

value commoniy accepted by reasonable prudent mem persons

in the conduct of their affairs. They shall give effect to
the rules of privilege recognized by law. They may exclude
incompetent, irretevant, immaterial and repetitiocus

evidence.

Amendment No. 3. Minnesota Statutes 1978, Section
15.0412, Subdivision 2o is amended to reads:
Sudd. 2« Al} evidence, inclfuding records and

documents fexcepi-—tax—retorns—anrd-—tax—reportsd containing

information classified by law 2as not pubtic, in the

possession of the agency of which it desires tq avail

=

itself or which is offered into evidence by a éhrty to a

contestad case proceeding ¢ shall be offered—zrd nade a

part of the hearitng record #+m of the case, and no other

factual info:;;;;;; or evidenc;.fexeepf-ttx-re%ur&s-and-tax-
reports}d shall be considered in the determination of the
case. Documentary evidence may be received in the form of
copies or excerpts, or by fncorporation by reference. #hen

e

the hearing record contains information which is not

publticy, the hearing examiner or the agency may conduct a

closed hearing to discuss the information, ¥issue necessary

protective orders, and seal alt or part of the hearing

frecorde.

= e e o

COMAMENTS:

The amendment recognizes that there are documents and
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records in addition to tax returns and reports that are -
classified by faw as not pubfic. When these documents are
introduced into evidence, or used by the agency in reaching
a decision, they should become part of the record. The
amendmeat provides that when the hearing record contains
non-public information the hearing examiner or the agency
may take several steps to Fimit intrusions on privacye.
These steps are ) excluding the public from hearings where
non-public information is disuccsed 2} issuing protective
orders which forbid parties from discussing the non-pubfic
matters and 3) sealing the hearing recorde.

The Task Force recognizes that this amendment touches
on some very complex and sensitive issues. In a centested
cases where constitutional rights are often invelved, it
may be difficult to reconcile the demands of due process
and privacy, as well as the need to have government
proceedings as open as possible. After considering several
alternatives the Task Force concluded that the above

amendment is the most workabfke and fair approache.

Amendment No. 4. Minnesota Statutes 1978, Section
15.0419, Subdivision 4, is amended to read:

Subde 4« Agencies may take notice of judicially
cognizable facts and in addition may take notice of
general, technical, or scientific facts within thetfr
specialized knowledge. Parties shall be notified in
wrtting either before or during hearings or by reference in
preliminary reports or otherwise, or by oral statement in
the record, of the material so noticed, and they shall be
afforded an opportunity to contest the facts so noticed.

Agencies may utilize their experience, technical

.
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competences and specialized knowledge in the evaluation of

the evidence presemted-—to—~them in the heacing record -

COMMENTSS®
The change is considered onty technicals; it simply
clarifies what evidence the agency may use its expertise to

evaluate.

Amendment No. 5. Minnesota Statutes 1978, Sectiom
15.0421, is amended to read:

15.0421 [REPORT OF THE HEARING EXAMINER.] In all
contestsd cases the decision of the officials of the agency
who are to render the final decision shalt not be made

unpil at least 14 days after the report of the hearting

wp X,

examiner xs-—-required-by—sectiton—-15=652, which shalt consist

of findings eof fact, conclusions and recommendations and

shalf bz part of the hearing record, has been made-—

avattabte—%to served upon the parties to the proceeding #eor—

at—+e&s§-ten4étys and an opportunity has been afforded to
each party adversefy-affected to tile exceptions and
present argument to a majority of the officials who are to

render the decisione.

COMMENTS:

In the Task Forcefs suggested rule—-making amendments
the current APA section on hearing examiners® repoets is
made applicable only to rufe—-making hearinas. Thus, the
above language provides for a hearing examiner ¥s report in

contested case hearings. The Task Force alsoc thought that
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the current requirement to make the report *available™
needed clarification; thus, the new language that the
report nust be "served™ on each party. Also, it is made
ciear that alt parties must be given an opportunity to file
exceptions and present arguments, rathes than just

adversely affected partiesa

Amendment No. 6. Minnesota Statutes 1978, Section
15.0422s is amended to read:

15.0422 [DECISIONS, ORDERS.] Subdivision 1. An agency

official who is to make or vote on the final decision in

the contested case shall reviexw the record and shall read

in full the hearing examiner®s repoft and any statements

filed pursuant to section 15.0421.

Susde. 2. Every decision and order adverse—to—g—party—

-—

ef—the—-proceedinrgy rendered by an agency in a contested
case v shall be in writing er—stated—in-the-record-and—
sh&++—bs—teeemp&n+e&—by—a—st&teme&t—eﬁ—the-rets&ns-
thefefere—-ihe—staiemeﬂ%-ef-reaso&s—sheff—eons%si-of-x—
cenctse—statenent-of-—the-conctusions-—upon—ecach-contested-
tssue—cf-fact-necessary—toe—the—decisions—PReartftes—to-the-
proceeding—shatt-be-nreti+fred—of—the—dectston—and-order—in—

person—or—by-max++ o shall be based on the record and shalfi

itnclude the agency’s findings of fact and conciusions on

all material issues . A copy of the decision and order =amd-

recomparrytne—stxtenent-ocft-reasons—togsether—witth—-a—
ecert+ftoate—ot—service shaft be dettreered—or—matied-—uopon—
reguest-¢e served upon each party or to—h+s—attormey—of—

e o o Gt < ez B e

record nis representative and the hearing examiner by first

class mail .

Susd. 3. Unless otherwise provided by kaw, if an

—40-
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agency fails to render a decision and order in a contested

case within 90 days after the submission of the finatl

hearing examiner report and subsequent exceptions and

araguments under section 150421 if any, any party may

petition the district court for an order requiring the

agency to render a decision and order on the contested case

within such time as the court determines to be

appropriate. The order shall be #ssued unfess the agency

shows that further delay is reasonable.

COMMENTS:

Subdivision 1y [ike a previous amendment, attempts to

resafve confusion that has resulted from the "PEER™

decisiony in which the Minnesota Supreme Court said that
public officials are obligated under the APA to read the
record of a contested case before making a decision. The
above anendment reé%gnizas that a publtic official may be
able to effectively review a record (which can inveolve
hundreds of pages) without reading it, such as through
summaries and staff briefings. However, the Task Force did
conclude that it is appropriate and reasonable to require
public officials to read the hearing examiner®s report and
associated documents in a contested case before making a
decision because they normally are concise and contain the
most refevant information the official needs to comsider.

In requiring agency officials to read in fullt reports
of hearitng examiners, the Task Force does not intend to
suggest that reviewing courts shoufd attach any areater
importance to hearing examiner reports than is presently
the case. Some members of the Task Force felt that this
amendment would l[ead courts to pltace greater weight on the
reports of the hearing examiners. These Task Force members

i
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oppposed the amendment requiring a fulf reading of the
hearing examiners® reportse.
Supdivision 2 is essentially a redraft of existing

language. It does clarify that the writter decision must

contain the agency®s findings of fact and conclusions and
that the decision must be served by first class mail onm
each party (or the party®s representative) and the hearing
examiner .

Subdivision 3 represents a new concept in the APA°’s

contested case procedure—it gives judicial recourse to a

party affected by agency delay. The Task Force considered
pltacing an absolute time requirement within which agencies
would have to decide a contested case but determined that
such an apbroach would not accommodate the legitimate
variations that exist among cases. Rather, the Task Force
decided that after 90 days from the end of the formal
proceedings a party should be able to obtain a judicial
review of the circumstances involived to determine if the

agency should have additional time to decide the case.

Amendment No. 7. Minnesota Statutes 1978, Section

15.0623, is repealed:

COMMENTS:

This section deals with review of licensing or
registration proceedings. The Task Force felt that the APA
already has adequatg procedures for these matters, and that

this section is confusinag and unnecessarye.
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2 Amendment No. 8. Minnesota Statutes 1978, Section
3 15.04%424, Subdivision 1y is amended to read=s
A 15.0424 [JUDICIAL REVIEW OF A CONTESTED CASE

5 DECISIOVN.] Subdivision 1. [APPLICATION.]l Any persem party

6 agarieved by a final decision in a contested case et—amny—

7 =zeency-—rs—deftned-—itm-sectiton—15<-841y—subdtviston—2-

8 ¢rctuditmg-those-rgencies—exectrded-From—the—definrtron—of-

3 =geerncys—ta-sectton—iS+0é4étivy-subdivisten-2y-but-excepting—
10 #he—tzx-courty-the-werkersS—-conpensation—ceuvrt—of-appeats—
11 st+étting-on-workersi-conpensation—tcasesy—thre—department—ot-—
12 ecomomtc—securttyy—the-director—eof-nrediation—servicesy—and—
13 she-deprrimeni—ef-puriie-sepriestrowiethesr—sueh—destsion—is-
14 affFirmative—or-nesative—in—formy is entitlied to judictial

15 review threreofy of the decision under the provistons of

16 this sectione but notning in this section shall be deemed

17 to prevert resort to other means of geview, redress,

18 relief, or trial de novo provided byitau now or hereaf ter
19 enacted. Fhe-term—=finai-dectsion=—as—-heretn—used-—shatt-
20 met-embrace—a-proposed—or—tentative-dectston—untit—tt-—has-
21 beeome-the-éeé%s%en—of-the—age&er—ei&ker—by—e*pfess—

22 =axpprevei—or-by-the-fatrfuvre-of-an-reartreved-person—to—fite—

23 excepttronrs—thereto-within—-a-prescetbed-tinme—under—the—

26 zeoemcyis—rutess A petition for judicial review under this

25 section must be fifted with the district court and served on

26 the agency not more than 30 days after the party receives

27 the final decision and order of the ajencye.

28

29

30 COMMENTS:

31 The above amendment would simply make the judicial

32 review provided for under Section 15.3424 applicable only

33 to contested cases. Judicial revien of rufemaking is
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already provided for by sections 15.0416 and 15.0417.

Amendment No. 9. Minnesota Statutes 1978, Section
15.0424, Subdivision 2y is amended to read?
Subde 2. [PETITION, SERVICE.l x4+ Proceedings for

review under this section shall be itnstituted by serving a

petition thereef personally or by certified mail upon the
agency or—-ene—cf—-tis-nembers—-or—open—tis-secretary-—or-cterk
and by filing saelr the petition in the office of the clerk

of district court for the county where+n where the agency
has its principal office or the county of-;;;;dence of the
petitioners r—at+—wtth+tn—38-—days—afiter—-the-agency—shaté-
rave-served-soch-deeision—and—any—order—marde-—porsuant—
thereto-by-—mnati-on-the—parttes—of—record-—therernt—subjecty—
hrowevery—to—the—fottontngd

tir—in—the-cxse-of-a—-tentative-or-proposed-decision—
wirtch—hrrs-becone-the—dectsten—of-the—xeency-etrther-by-
express—appror&+—er-&r—&-¥&i§ure-by—a&—aggrieved-pers&n—te—
f+te-excepitons—within-e-preseribed—time-ander—the—agencyis—
rutesy—-such—38-day-perted—shrati-net-—beeinr—to-—run—untii—the—
fetest-of—the—fettewing—events—shati—have-occurredt—tal-
sach-des+sion—shati-have-becone—the—dectsion—-of-the-asency—
rs—xforesaidi—tol-such—decrastony—ecither-before—or-after—+t—
kas-become—the—dectston—of-—the-agencyy—shatt—rave-been—
served—yy-maii-y-such-agency—on—the—parttres—of-record—in—
such—proceedtnes

¢2F In case a request for renearing or reconsideration
shall have been made within the—tirme—permitted-—and-—+n—

cenferntty—with-the—agereyis-eruates ten days after the

decision and order of the agency, sweh the 30—-day period

— e

provided in subdivision 1 shall not begin to run untitk
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service of the order finally disposing of the application
for rehearing or reconsideration, but nothing here#¥n shall
be construed as requiring thaﬁ an application for rehearing
or reconsideration be filed with and disposed of by the
agency as a prerequisite to the institution of a review
proceeding under this section .

t++ The petition shalf state the nature of the
petitioner®s interest, the facts showing the petitioner is
aggrieved and is affected by the decision, and the ground
or grounds upon which the petitioner contends that the
decision should be reversed or modifiede The petition may
be amended by feave of court afthough the time for serving
the s=me petition has expirede The petition shall be
entitlied ;;.:;;—;ame of the person serving the same
petition as petitioner and the name of the agency whose

decitsion is sought to be reviewed as respondent. Copies of

the petition shall be served, personalty or by cectified

i W

mail, not later than 30 days after the institution ofﬁfhe
proceeding, upon afll parties who appeared before the agency
in the proceeding in which the order sought to be reviewed
was mades; and for tﬁe pucpose of such service the agency
upon request shafll certify to the petitioner the names and
address2s of all such parties as disclosed by its records,
which certification shallt be conclusive. The agency and
alt parties to the proceeding before it shall have the
right to participate in the proceedings for revies. The
court in its discretion may permit other interested parties
to intervene.

fcr Every person served with the petition for review
as provided in this section and who desires to participate
in the proceedings for review thereby instituted shall
serve upon the petitioner, within 20 days after sefvice of

the petition upon such person, a notice of appearance

45—
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stating his position with reference to the affirmance,
vacation, reversal or modification of the order or decision
under review. Such noticey other than by the named
respondent, shall also be served on the named respondent
and the attorney general and shall be filed, together with
proof of service thereof, with the clerk of the reviewing
court within ten days after such service. Service of aitl
subsequent papers or notices in such proceedings need be
made only upon the petitioner, the named respondent, the
attorney general, and such other persons as have served and
filed the notice as herein provided, or have been pernitted
to intervene in said proceedings as parties thereto by

order of the reviewing courte.

COMMENTS:
The above changes are considered only technical. The
{
Task Force found much of the language in this subdivisfion

to be confusing and unnecessarye.

Amendment No. 10. Minnesota Statutes 1978, Section
15.0424, Subdivision 6, is amended to read?

Susd. 6. [PROCEDURE ON REVIEW.] The review shall be
conducted by the court without a jury and shall be confined
to the record, except that in cases of atleged
irregularities in procedure before—4the—agemey , not shouwn
in the record, testimony thereon may be taken in the court.
The court shaltl, upon request, hear oral argument and
teceive written briefs. Except as otherwise provided all
proceedings shall be conducted according to the rutes of

civif proceduree.
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COMMENTS:
The words "before the agency™ are removed because the

procedutres also take pface before the hearing examiner «

Amzndment No. 11. Minnesota Statutes 1978, Section
15.0425, is amended to read:

15.0425 [SCOPE OF JUDICIAL REVIEW.] In emy-preceedings—
fer a judicial review by-amy-eceourt—of-dectstons—of-any—
ageﬁ;y—rs-ée++ned—in—see%ien—i&:&bi}1-subdiv+sion~2-
fretudime—those-reenctes—excivded-from—the—definttion—of—

sgsency—ro—secttron—15s94ty—subdtrvistonr—-2+ under sectionm

15.0424 the court may affirm the decision of the agency or
:;;;;;.the case for further proceedings; or it may reverse
or modify the decision if the substantial rights of the
petitioners may have been prejudiced because the
administrative finding, inferences, conclusion, orr
decisions ares

{a) In viocktation of constitutional provisions§ orf

(b} In excess of the statutory authority eor
jurisdiction of the agencyf or

(c} Made upon unltawfuf procedure; or

(d} Affected by other error of law: or

(e}l Unsupported by substantial evidence in view of the

entire record as submittedy orf

(f)} Arbitrary or capticiouse.

COMMENTS:

=47~
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1 The amendment woufld make the section applicable only
2 to a decision made under the contested case provisions of
3 the APA. Standards ftor judicial review of rulfemaking are

4 contained in sedtion 15.0417.

8 Amendment No. 12. Minnesota Statutes 1978, Section

9 15.0426, is amended to read:
10 15.0426 [APPEALS TO SUPREME COURT.l An aggrieved
11 party, including- an agency which issued a decision er and

12 order in the case, may Sgcdre a review of any final or;::

13 or judgnent of the district court under sections 15.0424 er—
16 155686425 by appeal to the supreme court. Such appeal shall
15 be taken in the manner provided by taw for appeals from

16 orders or Judgments'of the district court tn other civii

17 casese.

18

19

20 COMMENTS:

21 The abavé are only technical changes.
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