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TREATY/ 
Fishing rights : 
pact : , stalled ,, 

• 
• 

in Legislature : 
� CONTINUED FROM l.l • 

Now Minnesota faces the same dilem- • 
ma. The Department of Natural Resourc­
es and the Mille Lacs band have devel- • 
oped a compromise to their treaty-rights 
conflict, but the pact - approved by the • 
band - is stalled in the Legislature, 
where Sen.. Charlie Berg, DFL-Cbokio, • 
says the compromise is "dead." 

The deal would give the band $8.6 mil- • 
lion, 7,500 acres of land and exclusive 
fishing rights to 4.5 percent of Lake Mille • 
Lacs - much less than the band may 
win in federal court. • 

Under the compromise proposal, the 
band could net or spear an average of • 
24,000 pounds of Lake Mille Lacs wall­
eyes annually, compared to 355,000 for • 
sport · anglers. Band members also could 
net or spear six other lakes in a 12-coun- ,.. 
ty area of east-central Minnesota, as well 
as a short stretch of the Rum River an_d ,.. 
20 miles of the St. Croix River. 
· Failure to ratify the agreement is sure ,.. 
to send the treaty fight back to federal 
court to be settled. And if that . happens, ,.. 
Minnesota officials fear the band could 
win even broader bunting and · fishing ,.. .. 
rights - perhaps as much as half the fish 
and game in the region, which it ceded to • 
the federal government in an 1837 treaty. 

A Minnesota House ,.. 
panel has approved the 
compromise measure, "' 
but the same . bill is on 
hold in the Senate Envi- • 
ronment and Natural 
Res�urces Committ�. • 
chaired by Sen. B�Y 
Lessard, DFL-lnter.; - -
tional Falls. 

Lessard says � 
bill's Senate sponsc 

Steven Morse, DFL-Dakota, missed ill£ 
chance for a committee vote. • 
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"I've been through the BWCA and 
Voyageurs Park wars," Lessard said, • 
"and you can't keep putting people 
through the process, bringing them back ,. 
to committee hearings time and time 
again. . . . I will no: ·,,.ear the r.nH." , 

Morse said he may Jypass the commit­
tee and take his bill directly to the Sen- , 
ate floor for a vote. But a federal ap­
peals court decL . . : Monday '<id nine , 
counties in the a.Ltected area may be 
included in the band's lawsuit, which ., 
could further hamper efforts to ratify the 
p�l ' 

State s_; ·:--tsmen, including retired Min� 
nesota V .. Amgs coach Bud Grant, have • 
applied intense pressure to kill the com-
promise. " 

"I don't think it should be up to the 
Legislature how this issue is decided," , 
Grant said. "The case is complicated, and 
should go to court for settlement." 

The Minnesota case is winnable, Grant 
says, adding that he and various sports- .· 
men's groups have incurred about 
$70,000 in unpaid legal bills opposing the 
pact. 

Even if opponents fail to convince a 
court that the Mille Lacs band long ago 
lost any rights to off-reservation bunting 
and fishing, they argue that the Indians 
are unlikely to fully exercise those rights, 
Berg and other opponents have thre� · 
ened to pass legislation that would (� 
par., t4ambling, and thus undermine Int.:;. . .  
an .::asino profits, as revenge if the band 
tries to net or spearfish in Mille Lacs. 
. "I don't think they'll net Mille Lacs to 
the €:' \tent they say - it would hurt their 
cas1M> business too much," Grant says. 
"And however a court might decide the 
case, it's not going to give the Mille Lacs 
band millions of doll�rs or 7,500 acres of 
land or a part of r, , , : · e Lacs for their 
exclusive use." 

Grant may be wrong oli that point. 
Sirr : :  ar treaty-rights court rulings in 
Wa'. . · :.&ton state and Michigan, as well 
as V, ...,consin, have favored Indians. 

Jim Addis, a Wisconsin Department of 
Natural Resources administrator, says 
U.S. Indian tribes nearly always prevail 
in court in hunting and fishing treaty 
cases, if those rights have not been ex­
plicitly extinguished. 
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, . Treaty rights opponents, among them Sen. Charlle Berg, DFL-Choklo, have 
threatened to expand gambling, possibly undermining profits at places such as 

., the Gran� Casino af MIiie Lacs, owned by the MIiie Lacs band of OJlbwe. 

The 1837 treaty signed by the Mille 
Lacs and Wisconsin Ojibwe bands clearly 
reserves the bands' hunting and fishing 
rights. 

Wisconsin defended itself against 
·Ojibwe claims in part by saying an · 1850 

:j removal order issued by President Za­
chary Taylor extinguished hunting and 
fishing rights the bands may have had. 
The argument failed. • 

Treaty-interpretation standards devel­
oped over many years by the U.S. Su­
preme Court heavily favor Indians in 
hunting and fishing cases. Among the 
standards used: 

• Ambiguous expressions in treaties 
must be resolved in favor of Indians. 

• Treaties must be construed as Indi­
ans would have understood them at the 
time of _negotiation. 

• Treaty rights cannot be extinguished 
by implication, but rather explicit action 
must be taken and "clear and plain" 
language used to abrogate them. 

The court justifies the standards by 
saying Indians were at significant dis­
advantages during treaty negotiations. 

Most Indians in the early to mid-18008, 
for example, didn't . speak English. And 
Indians often didn't clearly understand 

the principle of committing agreements 
to writing, rather than reaching agree­
ments orally. Because of this, some Indi­
ans left treaty negotiations thinking what. 
was important was what was said -
while whites left knowing that, legally, 
what was important . was what bad been 
written and sign�. 

Translators at the negotiations have . 
also been shown to be inaccurate in their 
recordings. 

If the Mille Lacs conflict is returned to 
court and decided in favor of Indian 
hunting and fishing rights, the state and 
the band mostly likely will be ordered to 
negotiate a new resolution to the lawsuit. 

The state then could find itself in a 
significantly weaker negotiating position. 

"You're really rolling the dice if /ou 
go into court," said Meyer, the hea of 
the Wisconsin DNR. "First, you've got all 
those precedents stacked against you 
from courts dealing with similar cases in . 
Washington state, ·Michigan and here in 
Wisconsin. Then you liave the rules of 
treaty interpretation. 

"Most contracts are interpreted ac­
cording to how both sides would have 
understood them at the time of signing. 
But with treaties, it's how one side, the 

Indians, would have interpreted them. 
Consequently, the court's interpretations 
in treaty cases are very, very broad." 

In 1989, six years after a federal ap- · 
peals court ruled that six Wlscon.,in 
Ojibwe bands had off-r�rvatlon bunting 
and fishing rights in the 1837 trea" area, 
the state reached a tentative agreement 
with leaders of the Mole Lake band iii . 
which the state would "lease" the band's 
bunting and fishing rights for $10 million 
oyer 10 years. _ . _ _ : � . ·.k . .• J: : · .  

Mine Lake was· the '��t I of the� six 
bands, yet its members- re�r-� �,aJ • .,., 
overwhelmingly, in part - fiecalfsf ,  _,.,. _. 
were empowered by the court's;d�ision 
and believed the $10 million deal no lon­
ger was good enough. 

By comparison, the Mille Lacs agree­
ment - which is final - appears to be a 
good deal for Minnesota taxpayers, tour­
ists and resort owners. 

Said Addis, the Wisconsin resource 
management official: "U we could have 
ever negotiated a deal like that, we 
would have run out the door to get it 
approved." 

"Once you're in court, and once it's 
determined that a band has treaty rights, 
now you'll have to live with what the 
court decides is the breadth of those 
rights, and how to implement them," Ad­
dis said. "You've lost the ability to say, 
'Let's sit down and see if we can develop 
a solution that is best for everyone in the 
state, including the bands.' You've lost 
your latitude, your op�ons. . . . You not 
only have to work out a very difficult 
issue in a very complex environment, you 
have to do it within boundaries that have 
been tightened up considerably." 

In Washington state, which has a long 
history of treaty fishing rights conflicts, 
fish and wildlife officials no longer will 
fight Indian claims in court. 

"For many years, our policy was sim­
ply to deny any tribes' claims to treaty 
bunting and fishing rights," said Ed lsen- · 
son of the Washington Department of 
Wildlife. 

A federal court decision forced a 
change in that attitude, and Washington 
state officials now negotiate fish and 
wildlife harvests and regulati9ns with 

state trtl>eS. 
' . director has 8' �! do not want '. 

to g" io court with tht _ .• dians, because 
the · state's record is not good," Isenson . 
said. "The courts have found that tribesi · · 
have rights to up to 50 percent of the, ., 
safe allowable harvest. The fact is, whmr. , 
you go to court, you end up with aa; � 
allocation to the tribes that far exceeds 
the take that would exist in an agree-.! , 
ment . . . .  We figure that we all live here 
together, so we'll just have to work it , ,  
out." : • 

The policy is not uniformly popular," ., 
Isenson says, especially among sports­
men: "Indians are different than some ·? 
other people, and nobody wants to get ' 
along with somebody who's different." , " . '  

DNR Commissioner Rod Sando still be� ·:i 
lieves the state's agreement witli the· 

1 

Mille Lacs band is good .for both sides,. · 
and that it represents the best chance for 
a peaceful, cooperative solution to the . , 
band's off-reservation hunting and fishing 
claims. 

But significant opposition - far more 
than Sando or other state officials had · � 
expected - has arisen and legislative · -1 

support for the measure appears to be:" 
weakening. ··� 

Part of the problem is that the issue ls · ·, 
so complex and historically convolute(!· 
that few legislators are willing to spend. 1 

time enough to understand it. The com-
plexity at once makes the compromise 
difficult to sell and easy to undermine. · � - � 

Opposition sportsmen and area ian�, ' ._ ; 
owners also have raised significant_:·"' 
�oubts about the merits �f the compro- -� 
mise, and what it portends. ' 1 .. 

They fear that property values near , ,  
the Lake Mille Lacs Treaty Fishing Zone i :  
will fall, and that the agreement could � �  
spawn additional treaty demands by oth-
er Ojibwe bands or individuals. ., , 

So for better or worse, Minnesota may · 
end up in court to settle the Mille Lacs, · 
issue. 

"It's entirely possible that Bud Grant" · 
and his friends will get their wish, and• 
we'll go t� court," said Don Wedll, the 
commissioner of natural resources for 
the Mille Lacs band. "We're ready for 
that." 
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