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SUNiMARY OF MAJOR SETTLEMENT PROVISIONS
MILLE LACS BAND OF CHIPPEWA AND THE STATE OF MINNESOTA

This is a summary of the major elements of a tentative settlement agreement between the Mille
Lacs Band of Chippewa and the State of Minnesota concerning Band claims to hunting, fishing,
and gathering rights in the ceded territory under the Treaty of 1837. This tentative settlement

addresses the major areas of concern, but final details of the agreement still must be agreed to.

This settlement is subject to approval of the Minnesota State Legislature and the government of
the Mille Lacs Band of Chippewa.

This agreement, if approved, will provide:

1.

A final court approved settlement of the Mille Lacs Band’s claims to hunting, fishing, and
gathering rights under the 1837 Treaty and claims to fishing rights on Lake Mille Lacs under
the 1855 Treaty.

Recognition of the Mille Lacs Band’s hunting, fishing, and gathering rights with the

following limitations.

® All harvesting rights will be exercised pursuant to a Band conservatlon code;

® Commercial harvest of big game, game fish, and timber will be prohibited, other
resources may be harvested commercially under a band code;

® No spearing or netting of game fish except for subsistence in a tribal fishing zone in Lake
Mille Lacs, Ogechie, Onamia, Shakopee Lakes and their connecting rivers; three additional
lakes to be determined through mutual agreement, and 20 miles on the St. Croix River;

® Hunting, fishing, and gathering on private lands will be prohibited unless the lands are
open to public hunting or fishing by land owner consent.

A tribal fishing zone of about 6,000 acres of Lake Mille Lacs adjacent to the reservation,

(approximately 4.5% of the lake.) _

® Opportunities for Band regulated sport angling by non-Band members in the tribal zone;

® There will be no commercial harvest in the tribal zone by Band members or non-Band
members;

® Fishing in the tribal zone will be managed so that the total annual harvest of walleye is
similar to the rest of the lake (approximately 4 pounds per acre in a typical year).

Cooperative management, protection, and enhancement efforts to insure the continued -
health of the shared resources in the state.

The State will convey 7,500 acres of land to the Band,

® Precise locations of the land have not yet been determined. Parcels will be located
contiguous to or near Band lands;

® Selection of the lands will be subject to a procedure that will include opportunity for
comment by affected local governments and the public;

® No casinos will be permitted on these lands;

® The State will continue to make payments in lisu of taxes to the counties for the lands.

The State will pay the Band a total of $10 million over the next five years.

® The Band will invest 50 percent of the $10 million payment in a fund that for 10 years,
may be used only for environmental and natural resource management and law
enforcement.

12/11/92 - MDNR






QUESTIONS AND ANSWERS ON THE TENTATIVE SETTLEMENT AGREEMENT BETWEEN
THE MILLE LACS BAND OF CHIPPEWA AND THE STATE OF MINNESOTA

Why reach a negotiated settlement? Why not let the courts decide?

When parties negotiate a settlement to a dispute, they, not the court, control the outcome.
Each side is forced to examine its position and decide what is truly important and what is
not. The negotiation process compels compromise and reasonable accommodation of the
true needs of both sides. It results in an intelligent resolution of the dispute.

Litigation poses risk for both sides in this dispute. Both sides have good arguments to
make; either side could win or lose some or all of the case. When you go to trial, you are
committed to try your hardest to win, but ultimately the court decides. It is likely that
neither side would be very happy with a potential court resolution.

A negotiated settlement is especially desirable in this particular case because it involves a
government-to-government dispute over a matter of significant social and political concern.
It is in the best interest of the State and the Band, and their respective constituents, to
work this out themselves, and not leave it to the court.

-What is the significance of the 1855 Treaty in this case?

Although this lawsuit is about hunting and fishing rights of the Mille Lacs Band under the
1837 Treaty, the 1855 Treaty plays a key role in this dispute and the proposed
settlement. The 1855 Treaty is one of the main elements of the state’s defense, for it
contains language that the state believes revoked any hunting and fishing rights created by
the 1837 Treaty. '

However, the 1855 Treaty also created the Mille Lacs reservation which lies along the
southern shore of Lake Mille Lacs. There is a strong argument that the creation of a
reservation carries with it the right to fish in the adjacent waters, which in this case would
be Lake Mille Lacs. While the Band is not raising this claim in this lawsuit, it clearly could
in the future. Even if the state prevailed in its argument in this lawsuit that there are no
longer any hunting or fishing rights under the 1837 Treaty, similar rights in Lake Mille Lacs
might well exist under the 1855 Treaty by virtue of the existence of the reservation. In
the proposed agreement, the Band has agreed to settle all of its claims to fishing rights
within Mille Lacs Lake under both the 1837 and 1855 treaties.

What does this settlement do?
The agreement provides a final, permanent solution to the question of the treaty hunting
and fishing rights of the Mille Lacs Band under the 1837 treaty.

In the agreement, the Band has agreed:
® to not commercialize big game, game fish, or timber;
® to restrict its subsistence netting and spearing harvest to six lakes, a Tribal
Fishing Zone (TFZ) on the Lake Mille Lacs, and 25 miles of river;
® to regulate the walleye.harvest in the TFZ at the same level as the rest of the
lake;
® that there can be an opportunity for non- Band members to fnsh in the TFZ.



The State has agreed:

® to designate €.000 acres on Lake - Lacs (approximately 4.5 percent of the
lake) as a TFZ where the harvest w  : regulated »v the Band;

® to transfer 7,500 acres of land to th: and after a . rocess of public input and
input from loc: 30vernments. no cas: 208 will be buult on the land;

-@ to pay the Ba: . $10 million c.ar fiv> -ars. For at least 10 ye’ars, 50 percent
of the payment will be dedicated t¢ al resc:. -9 law enforcement,
management, and environmental pi - on.

. What does it mean that this Is a final agreement?

. If the agreement is accepted by the Minnesota State Legislature and ::@ Band government
and approved by the court, it will be the final resolution of the matters in dispute, just as if
the case were fully litigated and decided by t~ - =ourt. This ac~*ement is different from
other agreements because it utilizes a land t-- s'er and a one 1@ money payment. Other
agreements require ongoing annual payments by the State, which leave questions open
about the future existence of those agreements. One-time land and money compensations

-results in a done deal--a ¢~ —3nent agreeme

What Is subsisten~e harve.  3iven the succ: - ¢ the casinc: -»es the Band neec
subsistence harve . .?
Subsistence harvest is harvest for personal use. Big game, ga- -3, or timber cannot Lz

sold commercially. The success of the casinos has been sudde:v a:;id extreme. The
settlement is permanent, the continued success of the casinos ~~+ not be. Treaty rights

are regarded as fundameral - :its by Indie:: people. Regardle:: *he success or failure
of the casinos, these ri~ - are extremely important to Indian ;: ...: because of their
traditional, ceremonial. iitural significance. The subsisterice harvest right also
assures-that, if needec -red, Band membe: -~ w: ave the * ~ht to harvest rescurces

for personal use.

Will the agreement allow sp:.::ing an:: ;etting?

“No spearing or netting of game fish will be allowed except in the Mille Lacs TFZ; lakes
Onamia, Ogechie, and Shak -9 and approxim:+  five mile: »f the Rum River that
connects them; three other - - = to be determ:-:: in the fu:. :;; and 20 miles on the St.
Croix River (south from the - where the riv: - becomes the Min:icsota Wiscunsin
border). Spearing and netti:- wull only be allowed for subsistence hazrvest. Harvest by
Band members in those areas will be regulated by a Band Conservation Code. Band and
State Conservation Officers will be cross-deputized and jointly ensure compllance with the
Band code and State laws reiating to game and fish.

A}
Why spearing?
Spear::- is a traditional method of harvest. It has been ':sed by Band membe-= for
centu-:; and is also a'"72wed for non-Band members f::r ¢ortain species in so: - parts of
Minnesota under Stat: =julation. Band member spe&:ing activities will be limited to
subsistence harvest a: - will be regulated under the Conservation Code to assure the
he:  of the resources. .

WEF: 2 a Band Conse . ition Code?

Jur - the State has nunting and fishing regulations, the Conservation Code is tr Band’s
regu:stions. Like the State, the Band bases its conservation code on sound, established
principles of resource management. The goal is to allow sustained harvest while



)

maintaining a healthy, viable resource base. The current Band Conservation Code is similar
to State regulations. The Conservation Code will be used by the Band to regulate hunting
and fishing activities of Band members and those non-Band members licensed by the Band
to use the TFZ.

Why aren’t Band members subject to State regulations?

While states regulate most fishing and hunting, federal law can preempt state law if the
federal government chooses to do so. For example, the federal government regulates
waterfow! harvest in all 50 states. The Mille Lacs Band entered into a treaty with the
United States in 1837, before Minnesota was a state. That treaty is a binding,
enforceable federal law, and preempts state law. Under the treaty the Band gave up
possession of a large portion of land but may have reserved the right to hunt, fish, and
gather on that land. And so, any hunting and fishing rights reserved by the Band under
the treaty are not subject to state law.

Do the hunting, fishing, and gathering rights extend only to land on the reservation?
No, the rights extend to all public land in the ceded territory, but not to private land unless
the landowner allows public hunting.

Where is the 7,500 acres of land to be transferred?

No decisions have been made on specific parcels of land. The land will probably be
contiguous with or near property the Band now owns. The decision on specific parcels
will be made with input from affected local governments and individuals. The process for
determining the land will be part of the final agreement. In addition, the State will
continue to make in lieu of tax payments to the counties where the land is located.

Will the land include private land?
No.

Will this agreement be tied to gaming issues?
Indian gaming is a separate issue and should not be linked to issues of treaty rights.

Where will the money come from to pay the Band?

It is the DNR'’s position that money should come from the State General Fund. It should
not come from the Game and Fish Fund. This is not just a fish and wildlife issue nor is it
only a local issue. Itis a social issue that has broad implications for the state as a whole.

How will the money that is dedicated to natural resource management .and protection be
spent?

The Band’s decisions will be based on the needs and pnontles of the resources. The State
and the Band have agreed to work cooperatively to regulate the state’s resources to
ensure their continued viability.

How will the Band regulate fishing in the TFZ?

The first concern for the Band will be health of the.resources in the TFZ. In addition, the
agreement states that the Band will regulate the walleye harvest in the TFZ at a level
similar to the harvest in the rest of the lake. Regulations will be established to meet Band
member needs. Once those needs are met, opportunities for non-Band members to use
the TFZ can be made available.

45



Does this mean that non-Band members are guaranteed the right to fish in the TFZ?
Opportunities for angling in the TFZ by non-Band members can be provided by the Band as
the needs of Band r bers and the health of the fishery allows. Riparian owners will
continue to be able - :sh in the TFZ under State regulation. Access to the TFZ for
navigational purposes will not be restricted.

The agreement allows for commercial harvest of "other resources.” What are those?
Other resources are plants (but not timber) and wildlife (other than big game and game
fish). Many of these resources are currently commercially harvested under State regulation
(such as wild rice, rough fish, and furbearers).

What fish are included in the harvest limit in the TFZ and how will the take of other
species be regulated?

The limit refers specifically to walleye and includes all walleye taken in the TFZ whether by
Band members or others. Treaty harvesting of all species will be consistent with
conservation standards. This will include minimum size requirements and har st limits.
That means that harvest goals for other species in the TFZ, such as northern and muskies,
will be similar to the rest of the lake.

How will non-Band members be able to use the TFZ? Will launches be allowed? What will
the limits be? ,

Band regulations will govern activities of Band members and non-Band members in 1

TFZ. Those have not yet been determined, and like State regulations, will be subjec: s
change to protect the resources.

Will the Band allow netting and spearing during spawning?

Band regulations could allow that, but the Band has not yet made a determination to do
' so. However, Band regulations will be based on sound biological information and will be
designed to maintain a healthy fishery.

How will the Ba:. * mnonitor the harvest in the TFZ and in the other lakes? What will
happen when th:: :arvest limit is reached? .

The Band and State will work together to devise a system that will allow for accurate
determination of harvest in these waters. This could include a system of licenses, tagging,
monitored weighing, and many other methods. In addition, Band and state conservation
officers will be cross-deputized. Once the harvest in the TFZ reaches the pre-determined
annual ceiling, no further harvest will be allowed that year.

Wiii the TFZ affect bag limits on other parts of Mille l.acs. or will the netting and spearing
on the other lakes have an effect there?

Since harvest in the TFZ will be at the same level as elsewhere in the lake, it will have no
impact on harvest in the rest of the lake. In other waters, it is not expected that
subsistence harvest will affect bag limits either. Of course, resource management requires
that bag limits be adjusted from time to time, but this is unrelated to Band harvest.

What about hunting? What rights will Band :»embers have?

Band :nembers will be subject to Band regulations when hunting on public land, reservation
land, or private land on which the landowner allows public hunting in the ceded territory.
Seasons and limits will be set by the Band and will be based on sound biological
information and concern for issues of public safety and hunting ethics. The agreement



does not allow for commercial sale of big game.

Will the final agreement spell out exactly what the Band regulations are?

Band regulations will be subject to change to meet the Band needs and will be based on
available resources just as State regulations are changed for similar reasons. The Band
and the State have agreed to work cooperatively to ensure the continued health of the .
shared resources.

What is the approval process required now?

The DNR will present the final agreement to the Minnesota State Legislature during the
1993 session. The agreement will need to be implemented by the Legislature and sugned
by the

governor. It is also subject to the approval of the Band government and the court.

Can the Legislature or Band government make changes?
If there are any substantial changes, it will be difficult to maintain the agreement.

What if either government says no?
The case will then be resolved in the courts through litigation. Both the Band and the
State are fully prepared to litigate the case if necessary.

What Is the timeline for approval?
We would hope to have the agreement finalized and in place by July 1, 1993.

If the agreement is not approved, what will the timeline be for the trial? .
The Band and the State have requested a 60-day delay for the start of the trial. Originally .
scheduled to begin in February 1993, that would mean it would begin in April 1993. ‘
However, if approval appears likely, further delays can be requested from the court. Itis
impossible to know how long litigation would take. In Wisconsin, it took 17 years to reach
a final conclusion, but Band members began exercising treaty rights, mcludlng netting and
spearing much sooner.

What is the relationship between Band members and non-Band members in the Mille Lacs
area? Does this agreement have a.chance of succeeding and avoiding the kind of
confrontation that was seen in Wisconsin?

People are generally cautious concerning the agreement. There is a need for additional
information and for clarification so that reasoned and sound judgments can be reached.
While some local residents are no doubt opposed to the agreement, there is indication of
support from local business owners and local officials. Supporters see this agreement as a
"~ way to avoid the confrontation experienced in Wisconsin.

What did happen in Wisconsin?

The Wisconsin case involved the same treaty. The conclusion of the court in that case

was that the Bands were entitled to take up to 50 percent of the harvestable surplus of

game and fish in the ceded territory, that they could use the Indian people’s traditional

methods of harvest (including netting and spearing) as well as modern methods, and that

they could harvest the resources (including game fish and big game) for commercial as
well as subsistence purposes.



Who will author the legislation?
We don’t know yet, but we would like to work with some of the legislators in the ceded
territory.

What has been the reaction to the proposed agreement?

The most prevalent reaction has been caution and wanting to find out more details. Some
people are opposed to any type of spearing or netting and so will never be able to accept
an agreement that includes those, no matter how reasonable or fair it is.

What is the basis of this agreement?

The most important consideration of the State and th= 3and in negotiating this settlement
~ has been resource conservation. Within this framework the Band and the State have tried
to balance the needs and rights of Band members and other citizens of our state. The
State anc the Band feel that this settlement does a good job of balancing those interests,
while offering an opportunity to avoid the mistakes made in Wisconsin, where the litigation
polarized citizens and led to years of confrontation.

Weren’t the claimed treaty rights under the 1837 Treaty extinguished by Zachary Taylor’s
Presidential Removal Order in 18507

The 1837 Treaty states that the Band’s hunting, fishing and gathering rights could be
revoked by the President in the future. The Removal Order included language arguably
revoking those rights.

However, the Re »val Order may be tied to the issue of Indian misbehavior, which the
Band argues never occurred and which it also argues might make the Order ineffective.

The Removal Order was raised by the State of Wisconsin as a defense in Voiqt, but
rejected by the Seventh Circuit court. Minnesota is in the Eighth Circuit, so the Voiqt case
is not binding on the Minnesota court. However, the same Treaty was at issue in the
Wisconsin case. :..i the Band won a significant victory in that court. Although the record
would be more extensive in this case, arguments made in Wisconsin could be persuasive
to the Minnesota court. .

Didn’t the 1855 Treaty revoke all rights previously held by the Band within the Ceded
Territory?

The 1855 Treaty may have revoked any rights prewously held within the Ceded Terntory
under the 1837 Treaty, but the 1855 Treaty also created the Mille Lacs Reserva: -2 on the
southern shore of Lake Mille Lacs. Common law (court-made law as opposed to s-.:aatutes
or treaties) establishes that the Band may well have fishing rights in the waters adjacent or
contiguous to the Reservation, which in this case is Lake'Mille Lacs.

That means that even if we were to win our argument in court about the 1855 Treaty
extinguishing other treaty rights, the Band -potentially could sue for rights to fish in all of
Lake Mille Lacs as water adjacent to their Reservation. The court could conceivably award
the Band unrestricted rights of up to half the lake’s resource if it followed precedent from
Wisconsin.

A very big benefit to this Agreement is that in addition to settling claims under the 1837
Treaty, it also settles the Band’s fishing rights in Lake Mille Lacs under the 1855 Treaty,
and there could not be another lawsuit on this issue.



Didn’t the Band already have a chance to litigate the question of treaty rights before the
Indian Claims Commission, and wasn'’t the Band paid in full at that time for giving up all
hunting and fishing rights under the 1837 Treaty?

Yes, there is a strong argument to be made that the Indian Claims Commission was the
proper forum for resolving all Indian claims. The Mille Lacs Band did make claims and did
receive payment. It can be argued that the Band has relinquished its hunting and fishing
claims, and has been paid for them.

This is not a foolproof argument, however. The ICC ruling on the Mille Lacs Band’s case

- never enumerated precisely what rights it was making payment in exchange for. It is
unclear whether hunting and fishing rights were included in the list of other rights given up
by the Band, and paid for by the government. '

What is the Shoshone case and doesn’t it "win" this for the State?

The case is [{1] hone Nati ngil v, Molini, out of Nevada in the Ninth
Circuit. It is not a Supreme Court decision; the Supreme Court simply declined to review
it. The Shoshone Indians brought suit against the Nevada Dept. of Wildlife alleging that
the State regulations interfered with treaty-reserved rights to hunt and fish. The court
found in favor of the State, finding that the Shoshone rights were extinguished in full in
the prior case before the Indian Claims Commission.

Yes, this is a strong case for us to use in support of our ICC arguments. However, there
are some noteworthy distinctions:

° The treaty in Nevada was different from the 1837 Treaty in a significant way.
The Nevada treaty did not expressly reserve hunting and fishing rights for the
Indians when they gave up their land. The 1837 Treaty language did reserve
these rights. The absence of the express reservation of hunting and fishing rights
in the treaty was a major factor in the Ninth Circuit’s ruling in favor of Nevada.

o This case is not binding on the federal court in Minnesota, and the precedent from
the Wisconsin cases may cut against us.

What is the Klamath case, and doesn‘t it also "win" this for the State?

This case is n . of Fi n ildlife v. Klamath Indian Tribe, and is a U.S.
Supreme Court decision, which is binding on all federal courts. The Supreme Court ruled
against the Klamath Indians’ claims that they had reserved hunting and fishing rights
within territory given back to the United States from a prior-established reservation.

Yes, this is another good case for us for the proposition that the 1855 Treaty may have
revoked the hunting and fishing rights reserved in the 1837 Treaty. It does not assist the
State in convincing the court that the 1855 Treaty does not create independent fishing
rights in Lake Mille Lacs. This case is also different in that the court was looking at
different treaty language from what is contained in the 1837 Treaty. The case also
involved a different type of land transfer back to the United States, which changes the
analysis of what rights were extinguished.

Since these treaties were between the Band and the federal government, why doesn’t the
Band have to sue the federal government rather than the State? '
The primary reason is that the State, not the federal government, is attempting to regulate



the Band’s hunting and fishing and gathering activities through State regulations.
Therefore, the Band is taking ac<* “n against the government - st is responsible for the
laws that prevent the Band’'s d: 4 activities. '

Why isn’t this Agreement a form of unconstitutional race discrimination?

Courts have ruled in a number of cases that a government body may enact special
legislation or programs dealing with indians without it being un:zonstitutional
discrimination. This is becau: - there is a historically unique relationship between Ing:::is
and the federai government whnich gives them a distinct constitutional ard historical
status. This special constitutional status distinguishes Indians from other classes of

_ citizens, and entitles them to different treatment.

12/16/92
MDNR
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RE: Background on Legal Issues Regarding
the Mille Lacs Band v. State of Minnesota

. INTRODUCTION

This memo is intended to provide information on the major documents and
legal issues in the Mille Lacs Band’s lawsuit against the State of Minnesota. The
Band is seeking a declaratory judgment stating their rights to hunt, fish, and gather
under the 1837 Treaty with the Chippewa. Part II of the memo describes some
canons of Indian law construction the court would likely apply. Part III is a brief
discussion of the difference between aboriginal'and treaty-based rights. Part IV is
a factual background and discussion of the major historical documents related to
the case. Included in the discussion is information on relevant court decisions.

There are three appendices. Appendix A provides summaries of some of
the more significant court cases. The cases discussed include the Wisconsin (Lac
Courte Oreilles) cases dealing with the same 1837 Treaty at issue in the Mille Lacs
case, and two recent court decisions affecting bands in other states that may have
some bearing on this case (the Shoshone and Klamath cases). Appendix B is a
map showing the various treaty areas in Minnesota. Appendix C is a letter from
the Office of the Solicitor of the U.S. Department of the Interior discussing the
boundaries of the Mille Lacs Reservation.
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This memo, wi:ile not cc . arehensive, will help sort out some of the legal issues in
the Mille Lacs case. Although tric memo concentrates on legal, not factual, issues, it should
provide a better understanding of which facts would be relevant in deciding the case. If the
case goes to trial, the outcome will depend heavily on the facts as determined by the court.
According 3-- counsel for both the State and the Band, there are approximately 20,000 pages
of discovere: documents that both sides would use to establish the facts in court.

. CANONS OF INDIAN LAW CONSTRUCTION

The United S:iates Supreme Court applies several basic principles in interpreting
Indian treaties. First, treaties are construed as the Indians understood them. Worcester v.
Georgia, 31 U.S. 515, 528 (1832). Second, doubts concerning the meaning of treaties are
resolved in favor of the Indians. Oregon Department of Fish and Wildlife v. Klamath Indian
Tribe,-473 U.S. 753, 766, 105 S.Ct. 3420, 87 L.Ec.2d 542 (198S). Third, explicit language or
clear congressional intent is required to abrogate Indian treaty rights. U.S. v. Dion, 476 U.S.
734 740, 106 S.Ct. 2216 (1986).

These principles of construction must be considered when trying to determine the
meaning of the various treaties and other congressional documents discussed below.

. ABORIGINAL v. TREATY-RECOGNIZED RIGHTS

In considering the various historical documents and court decisions that are relevant
to the Mille Lacs lawsuit, it is important to understand the difference between “aboriginal”
and treaty-recognized rights. The distinction is important in terms of how the two tnes of
rights may be extinguished.

What is commonly re: - red to as "aboriginaj title" os "Indian t: ." has beende .wed
by the U.S. Supreme Court as follows: )

It is well settled that in all the States of the Union the tribes who inhabited
the lands of the States held claim to such lands after the coming of the white
man, under what is sometimes termed original Indian title or germission from
the whites to occupy. That description means mere possessie:: aot spec:fical* -
recognized as ownership by Congress. After conquest they were permmed
occupy portions of territory over which they had previously exercised
“sovereignty,” as we use that term. This is not a property right but amounts
to a right of occupancy which the sovereign grants and protects against
intrusion by third parties but which right of occupancy may be terminated and
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such lands fully disposed of by the sovereign itself without any legally
enforceable obligation to compensate the Indians.

Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 279, 75 S.Ct. 313 (1955). Exﬁnguishment ‘
of aboriginal title, and rights to use the land included within it, does not require explicit

language, but may be accomplished implicitly. United States v. Santa Fe Paczﬁc Railroad, 314
U.S. 339, 62 S.Ct. 248, 86 L.Ed. 260 (1941).

Treaty-recognized rights of use, also known as "usufructuary rights," may exist
independently from title to the land. See Oregon Department of Fish and Wildlife v. Klamath
Indian Tribe, 473 US. 753, 766-67, 105 S.Ct. 3420, 87 L.Ed. 2d 542 (198S); Lac Courte
Oreilles Band v. Voigr, 700 F.2d 341, 352 (7th Cir.), cert. denied, 464 U.S. 805 (1983). The
U.S. Supreme Court has stated that treaty-recognized rights are extinguished only by an
explicit congressional statement or where there is clear evidence that this is what Congress
intended. United States v. Dion, 476 U.S. 734, 740, 106 S.Ct. 2216, 90 L.Ed. 2d 767 (1986).
This is essentially the same rule applied by the U.S. Court of Appeals for the Seventh
Circuit in the Voigt case in Wisconsin, where the court stated that "a termination of treaty-
recognized rights by subsequent legislation must be by explicit statement or must be clear
from the surrounding circumstances or legislative history." 700 F.2d at 354 (emphasis in
original). '

V. HISTORICAL DOCUMENTS - FEDERAL TREATIES, ACTS, AND ORDERS

The following is a summary of the major federal documents relevant to the Mille Lacs
Band of Chippewa’s lawsuit against the State of Minnesota. Also included are brief
discussions of how various courts have interpreted these documents. Summaries of most of
the cases can be found in Appendix A. :

A Treaty with the Chippewa, 1837 ‘

1. Factual Background

The 1837 Treaty' with the ‘Chippewa ceded large tracts of Chippewa land in
Minnesota and Wisconsin to the United States in exchange for $870,000. The treaty includes
the following language pertaining to hunting, fishing, and gathering in the ceded territory:
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The privilege of hunting, fishing, and gathering the wild rice, upon the lands,
the rivers and the lakes included in the territory ceded, is guarantied [sic] to
the Indians, during the pleasure of the President of the United States.

Treaty with the Chippewa, 1837, article 5.

2. Disasssion

The U.S. Court of Appeals for the Seventh Circuit interpreted the language quoted
above as ar. - -press reservation of hunting, fishing, and wild rice gathering rights in the 1837
ceded territciy. Lac Courte Oreilles Band v. Voigt, 700 F.2d 341, 351 (7th Cir.), cert. denied,
464 U.S. 805 (1983). This interpretation was recently adopted by a federal district court in
Minnesota. See U.S. v. Bresette, 761 F.Supp. 658, 661 (D.Minn. 1991).

Under the canons of construction stated previously, treaties are interprz .:d as the
Indians understood them. In the Voigr case, the Wisconsin federal district court found, and
the Seventh Crcuit conc:.red, that the Chippewa un: ::stood the reservation provision in
the :837 Tre: 'y to mean that they could use the land for an unlimited time unless they
misoehaved by harassing white settlers. 700 F.2d at 356-357

B. 1850 Presidential Removal Qrder
1. Factual Background

- In 1850, President Zachary = - or issued the “ " >wing order:

The privileges granted temporarily to the Chip;:cwa Indiars of the Mississippi,
by the Fifth Article of the Treaty made with them bn th- :9th of July 1837,
"¢’ aunting, fishing and gathering the wild rice, upon the .inds, the rivers and
the lakes included in the territory ceded" by that treaty to the United States;
and the right granted to the Chippewa Indians of the Mississippi and Lake
Superior, by the Second Article of the treaty with them of October 4th 1842,
of hunting on the territory which they ceded .by that treaty, "with the other
usual privileges of occupancy until required to remove by the President of the
United States," are hereby revoked; and all of the said Indians remaining on
the lands ceded as aforesaid, are required to remove to their unceded lands.

13-



2. Discussion

.Does the 1850 Order constitute an express revocation of hunting,. fishing, and
gathering rights (usufructuary rights)? In the Voigr case in Wisconsin, the Seventh Circuit
held that the Order was invalid. 700 F.2d at 362. The court reasoned that since the
Chippewa believed their usufructuary rights could be terminated only if they harassed white
settlers, the Order was valid only if the Chippewa misbehaved. 700 F.2d at 361. The court
found no evidence of misbehavior justifying the Order. Accordingly, the court held that the
President exceeded his authority in issuing the Order. ’

A federal district court in Minnesota has agreed with the Seventh Circuit’s
interpretation of the 1850 Order. In United States v. Bresette, 761 F.Supp. 658 (D. Minn.
1991), the court addressed whether members of the Red Cliff and Fond du Lac Bands of
Chippewa possessed hunting, fishing, and gathering rights on territory ceded under treaties
signed in 1842 and 1854. Both treaties specifically reserved these rights. In determining that
the Chippewa did possess hunting, fishing, and gathering rights, the court noted that the
Chippewa nonviolently resisted the 1850 Order because it "contradicted their understanding
that they could remain living on ceded territory as long as they conducted themselves
peaceably and did not cause trouble with European settlers." 761 F.Supp. at 661. As a
result, the court held that the Chippewa had the right to sell bird feathers.

In Fond du Lac Band of Chippewa v. Carlson, CV 5-92-159 (D.Minn. 1992), another
federal judge in Minnesota recently reviewed the argument that the 1850 Order terminated
usufructuary rights reserved under the 1837 Treaty. The court ruled on a motion by the
Fond du Lac Band to prohibit the state from enforcing state game laws in the territory
ceded in the 1854 Treaty. (See Appendix B.) One of the factors considered by the court
in determining whether to grant the motion was whether the Band was likely to succeed on
the merits of the case at trial. In opposition to the motion, the state made the argument,
among others, that the 1850 Order terminated the rights reserved under the 1837 treaty.
The court’s response was as follows:

In the time available, the Court has reviewed these arguments, and is not
persuaded that the federal courts in Wisconsin, or Judge Magnuson [in the
Bresette case in Minnesota], would, or should, have reached different results
had the arguments been presented to them. Thé State will, of course, be
offered every opportunity to develop its arguments and evidence during the
“course of the litigation, but on the face of the arguments now before the
Court, the issue of "probability of success on the merits" favors the plaintiff
Band.

Id. at 10-11 (footnote omitted).'

1 Although the judge found the Band likely to prevail on the merits, he prohibited the Band from
hunting outside the state seasons for bear, moose, and deer in the fall of 1992 because the state
did not have time to adequately warn the public of Band hunting. The court stated that in the
future there should be no public safety concern because the state would have time to adequately
wam citizens of Band hunting.
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In what appears to be the only Minnesota state court decision addressing this issue,
the Minnesota Supreme Court stated that the 1850 Order did extinguish hunting, fishing, and
gathering rights in territory ceded by the 1837 Treaty. State -. Keezer, 292 N.-W.2d 714
(Minn.), cert. denied, 450 U.S. 930 (1980). In Keezer, two Chippewa who were cited for -
gathering wild rice without a license argued, among other things, that their activities were
authorized under the 1837 Treaty. The court rejected this argument, noting that the area
in which the Chippewa had been gathering wild rice was not within the territory ceded in
the 1837 Treaty. The court also stated that the 1850 Order revoked the hunting, fishing, and
gathering rights reserved in the 1837 Treaty. However, this statement was not a necessary
part of the court’s decision and thus may be of limited precedential vatue. :

Finally, the argument has been made that the 1850 Order was suspended and never
enforced. In the Voigr case in Wisconsin, the federal appeals court recited facts to this
effect, including a description of a telegram from the Office of India:* Affairs in 1851
directing that the r-ioval of Lake Superior Chippewa be suspended "/ further orders."
700 F.2d at 347. Moreover, in a motion filed with the U.S. Supreme art to affirm the
Seventh Circuit’s decision in the case, the U.S. Solicitor General argued on behalf of the
United States that the 1850 Order "did not abrogate the Chippewas’ rights, either of
occupancy or of use, because the Order was not enforced and was abandoned as natios: 1
policy shortly after its promulgation." The Supreme Court declined to hear the case.

C. Treaty with the Chippewa, 1855

1. Factual Background

The 1855 Treaty with the Chippewa ceded more land to the federal government and
contained the following language:

And the said Indians do further fully and entirely relinquish and convey to the
United States, any and all right, title, and interest, of whatsoever nature the
same may be, which they may now have in, and to any other lands in the
Territory of Minnesota or elsewhere. :

1855 Treaty, article 1.
The treaty also established the Mille Lacs Reservation on land along Lake Mille Lacs
and three islands in the southern part of the lake. In the opinion of the United Siztes

Department of the Interior, the original boundaries established by the 1855 Treaty remain
intact. (See Appendix C.)

15

A



2 Discussion

a. Court Decisions

Although several courts have discussed the issue of the revocation of hunting and
fishing rights through general statements relinquishing rights, no court decision is clearly
dispositive as to whether the 1855 Treaty extinguished treaty-reserved hunting, fishing, and
gathering rights under the 1837 Treaty.

The Minnesota Supreme Court’s opinion in State v. Keezer, 292 N.W. 2d 714 (1980),
contained language suggesting that the 1855 Treaty extinguished the hunting, fishing, and
gathering rights reserved in the 1837 Treaty. The court stated that the 1855 Treaty language
conveying "all right, title and interest" operated as a complete extinguishment of Chippewa
tifle in those areas. It is unclear, however, whether the court was addressing aboriginal
rights or treaty-recognized rights. (See Part III above for an explanation of the difference
between aboriginal and treaty-recognized rights.)

In Oregon Department of Fish and Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 105
S.Ct. 3420 (1985), the U.S. Supreme Court addressed whether conveyance language similar
to that in the 1855 Treaty extinguished fishing and gathering rights in reservation land ceded
to the federal government. An 1864 treaty with the Klamath Tribe, which established the
reservation, contained language retaining for the Tribe "the exclusive right of taking fish in
the streams and lakes, mcluded in said reservation, and of gathering edible roots, seeds, and
berries within its limits . . . " (italics added). No right to hunt or fish was preserved outside
of the reservation. In 1901, the United States agreed to pay the Tribe $537,007.20 for
621,824 acres of reservation land "erroneously excluded from the reservation in previous
Government surveys." The Tribe agreed to "cede, surrender, grant, and convey to the
United States all their claim, right, title and interest in and to" that land. As a result, the
size of the reservation was diminished.

The Supreme Court found that the general conveyance of aboriginal title in the 1864
Treaty with the Klamath Tribe carried with it hunting and fishing rights outside of the
reservation, but reserved to the Tribe exclusive hunting and fishing rights within the
reservation. The court reasoned that the exclusivity of the rights under the 1864 Treaty
foreclosed the possibility that hunting and fishing rights were intended to exist outside of the
reservation, since exclusivity was not possible on lands open to non-Indians. Therefore, the
court ruled, no hunting and fishing rights existed on reservation lands ceded to the federal
government under the 1901 agreement.

The Mille Lacs Band’s situation may be distinguished from the facts in the Klamath
case. Unlike the rights at issue in Klamath, the hunting, fishing, and gathering rights
reserved in the 1837 Treaty were not limited to a reservation (the Mille Lacs Reservation
did not exist before 1855), but instead extended to the entire territory ceded in the treaty. .

16



Moreover, in the Mille Lacs case the Chippewa, in the 1837 Treaty, expressly reserved
hunting, fishing, and gathering rights that were not tied to occupancy of the land. In

Klamath, the issue was "whether any off-reservation ri:.:ts were intended to be preserved at
all." 105 S.Ct. at 3429. '

In United States v. Minnesota, 466 F.Supp. 1382 (D. Minn. 1979), aff’d sub nom., Red
Lake Band of Chippewa Indians v. Minn., 614 F.2d 1161 (8th Cir.), cert. denied, 449 U.S. 905,
101 S.Ct. 279, 68 L.Ed.2d. 136 (1980). The U.S. Court of Appeals for the Eighth Circuit
addressed the Red Lake Band of Chippewa’s hunting and fishing rights in territory the Band
ceded in 1889 and 1904. The Red Lake Band did not reserve these rights in any treaty
(although, according to the court, records of negotiations indicate the Band was promised
continued hunting and fishing rights in the ceded territory). The court determined that the
cessions extinguished aboriginal title to these areas and that, as a result, any aboriginal
hunting, fishing, trapping, and wild ricing rights also were extinguished. This case did not
deal with treaty-recognized rights and thus can be distinguished from the Mille Lacs case.

In State v. Clark, 282 N.W.2d 902 (Minn. 1979) cert. denied, 445 U.S. 904, 100 S.Ct.
1080, 63 L.Ed.2d 320 (1980), members of the White Earth Band of Chippewa were arrested
on land that was within the White Earth Reservation created in 1867 but was not owned by
or for the Minnesota Chippewa Tribe. The Band members asserted that the state did not
have jurisdiction to enforce its game and fish laws against enrolled Band members on non-
Indian-owned land within the reservation. The court ruled that the 1855 Treaty extinguished
the White Earth Band’s aboriginal hunting and fishing rights outside the reservation but that
the Band members had retained these rights within the boundaries of the reservation. Like
the Red Lake case above, Clark did not involve treaty-reserved hunting and fishing rights.

b. Mille Lacs Band’s Rights Under the 1855 Treaty

What are the Mille L2+ Band’s rights on Lake Mille Lacs? This issue is not part of
the case with regard to the 337 Treaty, but would be an important issue if the state
prevailed using the 1855 Treaty as a defense. The 1855 Treaty does not specifically include
any part of the lake on the reservation but does include within the reservation "three islands
in the southern part of Mille Lac."

Does the Mille Lacs Reservation include Mille Lacs Lake? InAlaska Paciji: Fisheries
v. United States, 248 U.S. 78, 39 S.Ct. ‘™ (1918), a case decided by the U.S. Supreme Court,
the Metlakahtla Indians sought to pr: it a California corpora:in from setting a fish trap
in navigable waters surrounding thei: :servation. The reservation consisted of a group of
islands in Alaska. At the time the reservation was created, the Metlakahtla relied on fishing
for subsistence. As noted by the court, "[t]he Indians naturally looked on the fishing grounds
as part of the islands and proceeded on that theory in soliciting the reservation." As a result,
the court concluded that :he reservatior: :zsicluded the waters adjacent to the islands and the
corporation was prohit>2d from setting the fish trap.
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Even if the Mille Lacs Reservation does not include any part of Lake Mille Lacs,
does the Mille Lacs Band have any implied rights to the lake because it borders the
reservation? When determining whether Indians have fishing rights in waters, courts look
to the intent of the parties and to the custom or practice at the time the treaty was made. -
For example, in State v. Gumoe, 192 N.W.2d 892 (Wis. 1972), the Wisconsin Supreme

. Court found that the Lake Superior Chippewa had an "uninterrupted history" of fishing on

Lake Superior and had continued their reliance on the lake after entering into a treaty with
the United States in 1854. In holding that fishing rights under the treaty extended to Lake
Superior, the court also noted that the Chippewa never would have consented to the treaty -
if they had thought their fishing rights to the lake would be extinguished as a result.

As shown by these cases, the determination of whether the Mille Lacs Band has rights
to Lake Mille Lacs would be a fact-based decision. It would be important to know the
Band’s understanding of its fishing rights under the treaty and the nature of the Band’s use
of the lake both before and after the treaty was made.

D. Treaty with the Chippewa, Mississippi, and Pillager and Lake Winnibigoshish, 1864

This treaty ceded the Mille Lacs and other reservations to the United States in
exchange for the Leech Lake Reservation. The treaty, however, stated:

Provided, That, owing to the heretofore good conduct of the Mille Lac Indians,
they shall not be compelled to remove so long as they shall not in any way
interfere with or in any manner molest the persons or property of the whites.

Treaty with the Chippewa, Mississippi, and Pillager and Lake Winnibigoshish, 1864, Article 11.

Thus, the treaty allowed the Mille Lacs Chippewa to remain on their reservation land
as long as they did not "interfere with or in any manner molest" white people. The
Department of Interior found no evidence of harassment of settlers by the Mille Lacs Band.
(See Appendix C, page C-2.) '

t

E. Nelson Act, 1889
1. Factual Background

With the Nelson Act of 1889, 25 Stat. 642, Congress sought to cede the remaining
Chippewa reservation land in Minnesota to the federal government, except for the Red Lake
and White Earth Reservations. The Act provided for a commission to negotiate with the

18. -
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Chippewa Bands for the cession of their reservation lands. The Art stated that cession
would be subject to the approval of the President and would ¢: -ate as a complete
extinguishment of Chippewa title. However, instead of mandating that all Chippewa move
to the White Earth reservation, the Act provided that any Chippewa Band member could
remain on the reservation and take an allotment of land:

Provided further, That any of the Indians residing on any of said reservations
may, in his discretion, take his allotment in severalty under this act on the

" reservation where he lives at th: ime of t:e removal herein provided for is
effected, instead of being rem: -d to and taking such allotment on White
Earth ™ eservation.

.delson Act, §5.

As discussed in the letter from the Department of Interior, some of the Mille Lacs
Band took allot:nents at White Earth while the great majcrity remained at the Mille Lacs
Reservation. (See Appendix C, page (_-4.)

2 Discussion

Did the Nelson Act disestablish Chippewa reservations? In Leech Lake Band of
Chippewa Indians v. Herbst, 334 F.Supp. 1001 (D. Minn. 1971), a federal district court in
Minnesota held that the Nelson Act did not result in the disestablishment of the Leech Lake
~ Reservation, and that the Leech Lake Band continued to possess the right to hunt, fish, and
- gather wild rice, free of state regulation, on public lands and waters in the reservation.
Other courts, »oth federal an? state, have ruled similarly. See, for example, White Earth
Band of Chipgewa Indians v. .~ = -nder, 683 F.2d 1129 (8t:: ir.), cert. denied, 459 U.S. 1070
(1982); State v. Clark, 282 N .4 902 (Minn. 1979), cer. denied, 445 U.S. 904, 100 S.Ct.
1080, 63 L.Ed.2d. 320 (1980}, .ad State v. Forge, 262 N.W.2d 341 (Minn. 1977) (Appendix
A, cases 3, 7, and 6).

In United States v. State of Minnesota, 466 F.Supp, 1382 (D. Minn. 1979), aff’d sub
nom., Red Lake Band of Ch:. sewa Indians v. State of Minn., 614 F.2d 1161 (8th Cir.), cer.
denied, 449 U.S. 905, 101 S.Ct. 779, 66 L.Ed. 2d 136 (1980), the U.S. Court of Appe::.s for
the Eighth Circuit held that a c:. sion of land by the Red Lake Band of Chippewa unc: - the
Nelson Act in 1889 terminated the Band’s hunting, fishing, trapping, and gathering rigiits in
the ceded area. The court found that "[n]either the Nzison Act, the agreement [ceding the
land]. ~or the transcript of the ncgzotiations contain any reference to reserved hunting,
fishing, trapping, or wild ricing rights in the ceded area." 466 F.Supp. at 1384.
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F. Indian Claims Commission

1. Factual Background

The Indian Claims Commission was established by Congress in 1946 to resolve
disputes against the United States on behalf of Indian tribes. Payment of a claim by the

. Commission was to be "a full discharge of the United States of all claims and demands

touching any of the matters involved in the controversy." 25 U.S.C. §70u. The Commission
had jurisdiction to determine, among other things, claims arising under treaties.

The Mille Lacs Band was involved in claims submitted to the Indian Claims
Commission. In 1968, 1971, and 1973, the Commission issued findings of fact and opinions
regarding disputes over the value of the 1837 ceded territory. Most of these findings
addressed the value of timber in the ceded territory. Nowhere in these findings and opinions
were hunting, fishing, or gathering rights addressed. The Commission determined the fair
market value of the ceded land to be $9,875,000.

2. Discussion

In Western Shoshone National Council v. Molini, 951 F.2d 200 (9th Cir.), cert. denied,
113 S.Ct. 74 (1991), the U.S. Court of Appeals for the Ninth Circuit addressed the issue of
whether an Indian Claims Commission payment extinguished hunting and fishing rights. In
1951, on behalf of the Western Shoshone, a lawsuit was filed under the Indian Claims
Commission Act based on extinguishment of tribal rights to certain lands. The Commission
concluded that Shoshone title had been extinguished by encroachment of "whites, settlers
and others, and the acquisition, disposition or taking of their lands by the United States."
The Shoshone received $26 million for "full title extinguishment." In their claim before the
Ninth Circuit, the Shoshone sought to prohibit Nevada from enforcing wildlife laws that
interfered with Shoshone aboriginal and treaty-reserved rights to hunt and fish. The
Shoshone argued that hunting and fishing rights were distinct from title and were not
extinguished under the Indian Claims Commission’s "full title extinguishment." In holding
that the Shoshone’s aboriginal hunting and fishing rights were extinguished, the Ninth Circuit
distinguished the case from the Voigt case in Wisconsin and others involving rights expressly
granted by treaty. As stated by the court, "these cases are inapplicable here, because there
is no treaty which grants the Shoshone hunting and. fishing rights." 851 F.2d at 203. Of
course, this also distinguishes the case from the Mille Lacs case, where hunting, fishing, and
gathering rights were expressly reserved in the 1837 Treaty.

In a ruling by the federal district court in Minnesota in Fond du Lac Board of
Chippewa v. Carison, CV 5-92-159 (D. Minn. 1992), the judge considered the state’s
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argument that the Band’s claim of treaty-recognized hunting, fishing, and gathering rights
could not be pursued in court because it had been, or could have been, adjudicated by the
Indian Claims Commission. The judge was not persuaded that the state’s argument was
likely to be successful at trial. '

HB:GKJFJ:jb
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APPENDIX A

l. MINNESOTA COURT CASES

A. Minnesota Federal Court Cases

1. Leech Lake Band of Chippewa Indians v. Herbst, 334 F.Supp. 1001 (D. Minn. 1971)

Declaratory judgment was sought to determine whether the Leech Lake Band of
Chippewa Indians could hunt, fish, and gather wild rice on public lands and waters of the
Leech Lake Reservation without complying with Minnesota game and fish laws. The court
held that the Leech Lake Reservation, created by the 1855 Treaty, was not terminated by
the Nelson Act of 1889 and that the Band’s right to hunt, fish, and gather on the reservation
free of state game and fish laws was not extinguished. The Act’s purpose, the court found,
was not to terminate the reservation or end federal responsibility, but to permit sale of land
to homesteaders and to "civilize" the Chippewa. The Act is silent with regard to treaty
hunting and fishing rights. :

2. United States v. Minnesota, 466 F.Supp. 1382 (D.Minn. 1979), affd sub nom., Red
Lake Band of Chippewa Indians v. Minnesota, 614 F2d 1161.(8th Cir.), cert. denied,
449 U.S. 905, 101 S.Ct 279, 66 LEd. 2d 136 (1980)

The Red Lake Band of Chippewa sought declaratory judgment to determine their
aboriginal rlghts to hunt, fish, trap, and gather wild rice in territory ceded to the federal
government in 1889 and 1904. The main land cessions were in 1863, 1889 (under the Nelson
Act), and 1904. No express reservations of hunting, fishing, trapping, and ricing rights were
included in these cessions.

The federal district court held that the Band did not retain hunting, fishing, trapping,
or wild ricing rights in the areas ceded in 1889 and 1904. In reaching this result, the court
- reasoned that if the cessions extinguished aboriginal title to the ceded areas, aboriginal rights
to hunt, fish, trap, and rice also were extinguished. The court noted that language in the
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cession agreements by which the Banc. relinquished "all its right, title and interest in and to"
the cedec 1ireas eliminated the Band’s aboriginal title.

3. White Earth Band of Chippewa Indians v. Alexander, 683 F2d 1129 (8th Cir. 1982),
cert :anied, 459 U.S. 1070, 103 S.Ct. 488

The White Earth Band sought a declaration that its members could hunt and fish on
the White Earth Reservation without state regulation or licensing and that it had jurisdiction
to regulate activities of non-Band members on the reservation. The U.S. Court of Appeals
for the Eighth Circuit held that the issue of disestablishment of the reservation under the
Nelson Act had been settled in the Clark case (see case 7 below) and that the parties were
therefore barred from relitigating the issue. The purpose of the Act, the court noted, was
to restore lands to the public domain and not to disestablish Indian reservations.

In addition, the court found that non-members hunting and fishing on reservation
land are :ubject to state and Band regulation. The court ruled that state regulation over
non-members is not preempted by federal law and dual regulation does not impinge on the
Band’s right of self-government.

4. United States v. Bresette, 761 F.Supp. 658 (D. Minn. 1991)

The defendants, Chippewa Indians, were arrested under the Migratory Bird Treaty
Act for selling migratory bird feathers. The feathers were gathered from land ceded under
the treaties of 1842 and 1854 and used to make Indian "dream catchers." Although the 1837
Treaty was not at issue in the case, the court did find persuasive the Seventh Circuit’s
decision in the Voigt case in Wisconsin (see case 9 below) that full usufructuary rights
continue to exist under the 1837 Treaty, notwithstanding the 1850 Presidential Removal
Order. . ‘

Furthermore, the court cited a Supreme Court decision stating that, absent explicit
statutory language, courts are reluctant to find congressional abrogation of treaty rights.
There must be clear evidence that Congress actually considered the conflict between its
intended action and Indian treaty rights and chose to resolve that conflict by abrogating the
treaty. :
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5. Fond du Lac Band of Chippewa v. Carlson, CV 5-92-159 (D. Minn. 1992)

In this case, a federal judge in Minnesota ruled on a motion by the Fond du Lac
Band to prohibit the state from enforcing state game laws in the territory ceded in the 1854
Treaty (see Appendix B). One of the factors considered by the court in determining
whether to grant the motion was whether the Band was likely to succeed on the merits of
the case at trial. In opposition to the motion, the state made several arguments, including
that the 1850 Presidential Removal Order terminated any rights the Band might have had
under the 1837 Treaty and that the Indian Claims Commission was the proper forum for the
Band’s claims. The court’s response was as follows:

In the time available, the Court has reviewed these arguments, and is not
persuaded that the federal courts in Wisconsin, or Judge Magnuson [in the
Bresette case in Minnesota], would, or should, have reached different results

- had the arguments been presented to them. The State will, of course, be
offered every opportunity to develop its arguments and evidence during the
course of the litigation, but on the face of the arguments now before the
Court, the issue of "probability of success on the merits" favors the plaintiff
Band.

Id. at 10-11. Although the judge found the Band likely to prevail on the merits, he
prohibited the Band from hunting outside the state seasons for bear, moose, and deer in the
fall of 1992 because the state did not have time to adequately warn the public of Band
hunting. The court stated that in the future there should be no public safety concern
because the state would have time to adequately warn citizens of band hunting.

B. Minnesota State Court Cases

6. State v. Forge, 262 N.W.2d 341 (Minn. 1977)

Non-Chippewa members were convicted of illegally fishing on the Leech Lake
Reservation. The defendants challenged a statute requiring non-tribal members to pay a
special licensing fee in .order to fish within the reservation. They argued that the statute
violated equal protection and a state constitutional prohibition against special legislation.

The Minnesota Supreme Court found that the Nelson Act did not disestablish the
Leech Lake Reservation and that the Band retained hunting, fishing, trapping, and gathering
rights on the reservation. The court also found that the licensing fee did not violate state
or federal equal protection or the prohibition against special legislation. According to the
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court, the statutory classification had some natural and reasonable basis. The charge was
the result of an agreement between the Band and the state to resolve competing claims to
Leech Lake. Furthermore, the practical effect was to preserve the valuable fishing resource

found at Leech L: :=. ‘

7. State v. Clark, 282 N.W2d 902 (Minn. 1979), cert denied, 445 U.S. 904 (198}

Members of the White Earth Rand of Chippewa Indians were arrested on land that
was within the White Earth Reservauon created in 1867 but was not owned by or for the
Minnesota Chippewa Tribe. The Band members asserted that the state had no jurisdiction
to enforce its game and fish laws against enrolled Band members on non-Indian-owned land
within the reservation.

In holding that the state could not enforce its game and fish laws against Band
members on reservation land, th- -»urt addressed whether the reser-ation was dis-
established. The court noted that .. _zservation is terminated only by clear congressional
intent. The state argued that the reservation was extinguished by the Nelson Act. The court
affirmed the holding in the Forge case (see case 6 above) that congressional intent to
disestablish the reservation was lacking. If Congress wanted to disestablish the reservation,
it would have more definitely express:: that intent.

In addition to holding that the Nelson Act :id not disestablish the reservation, the
court found that the 1855 Treaty extinguished the Band’s aboriginal hunting and fishing
rights but that these rights were reacquired under subsequent treaties.

8. State v. Keezer, 292 N.W.2d 714 (Minn.) cert. denied, 450 U.S. 930 (1980)

In this case, two Chippewas who were cited for gathering v . rice without a lic- e
argued, among other things, that their activities were authorized under the 1837 Treaty. :e
Minnesota Supreme Court rejected this argument, noting that the area in which the
Chippewa had been gathering wild rice was not within the territory ceded in the 1837 Treaty.
The court also stated that the 1850 Order revoked the hunting, fishing, and gathering rights
reserved in the 1837 Treaty. However, this st-"-ment was not a necessary part of the court’s
decision and therefore may be of limited pre - :¢ntial value.

‘The court’s opinion also contained language suggesting that the 1855 Treaty
extinguished the hunting, fishing, and gathering rights reserved in the 1837 Treaty. The
Court stated that the 1855 Treaty language conveying "all right, title and interest" operated
as a complete extinguishment of Chippewa title in those areas. It is unclear, however,
whether the court was addressing aboriginal rights or treaty-recognized rights. (See Part III.
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of the memo for an explanation of the difference between aboriginal and treaty-recognized
rights.)

Il. THE WISCONSIN CASES

The Lac Courte Oreilles Band sought a determination of whether they have treaty-
reserved off-reservation hunting, fishing, trapping, and gathering rights on public lands in
northern Wisconsin. Case 9 below establishes that the Band has usufructuary rights in
territory ceded under the 1837 and 1842 Treaties with the Chippewa. Cases 10 through 15
further define the nature of these rights.

9. Lac Courte Oreilles Band v. Voigt, 700 F2d 341 (7th Cir. 1983) (LCO )

This case, decided by the U.S. Court of Appeals for the Seventh Circuit, involves an
action for a declaratory judgment that the Lake Superior Band of Chippewa Indians (LCO)
retained treaty-reserved off-reservation hunting, fishing, trapping, and gathering rights, in
territory ceded under the Treaties of 1837 and 1842. The main issues were the nature of
the rights, whether the rights were extinguished by the 1850 Presidential Removal Order, and
whether the rights were extinguished by the Treaty of 1854.

a. Rights Under the 1837 and 1842 Treaties

The 1837 Treaty ceded land to the United States but reserved usufructuary rights
"during the pleasure of the President of the United States." The 1842 Treaty ceded land
north of the land ceded in 1837 and stipulated that the Indians had the right to hunt on the
ceded territory along with other privileges of occupancy until the president ordered their
removal. '

The court discussed the difference between aboriginal title and treaty-recognized title.
Basically, aboriginal title is title good against all others but the United States. The
government need not compensate Indians for taking such title. Treaty-recognized title refers
to congressional recognition of a tribe’s right to occupy land. It can be extinguished only
upon payment. Furthermore, abrogation of treaty-recognized title requires an explicit
statement by Congress or must be clear from the circumstances and legislative history
surrounding a congressional act. -
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b. The 1850 Presidential Removal Order

The defendants argued that the 1850 Presidential Removal Order terminated the
Chippewa’s usufructuary rights. In disagreeing with the defendant’s argument, the court
found that the President exceeded his authority in ordering the removal. According to the
court, the 1837 and 1842 Treaties authorized termination of the Chippewa’s usufructuary
rights only if the Indians misbehaved and the court found no misbehavior that would have
warranted removal. :

c. The 1854 Treaty

The court also ruled that the 1854 Treaty did not terminate the Chippewas’
usufructuary rights because it did not contain express termination language.

10. Lac Courte Orsilles Band v. State of Wis., 760 F.2d 177 (7th Cir. :985) (LCO Il)

The federal appeals court held that the prohibition on exercising usufructuary rights
on private property cannot be fixed based on private property owned as of a particular date.

11. Lac Courte Ureilles Band v. State of Wis., 653 F.Supp. 1420 (W.D. Wis. 1887) (LCO Iii)

The federal district court held that the Chippewa could use modern hunting - d
fishing techniques and could trade and sell to non-Indians. In addition, the court rulec . at
the Chippewa could not exercise usufructuary rights on off-reservation privately owned lands
ceded under the 1837 and 1842 Treaties unless required to sustain a moderate living.

12 Lac Courte Oreilles Band v. Wis., 668 F.Supp. 1233 (W.D. Wis. 1987) (LCO V)

The federal district court ruled that the state could regulate for conservation, pt.
interest, and safety purposes and that the regulations must be reaso::zble, necessary.
non-discriminatory.

<
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13. Lac Courte Oreilles Band v. Wis., 686 F.Supp. 226 (W.D. Wis. 1988) (LCO V)

The federal district court found that the "modest living" standard was not practical
because the LCO had shown that their modest living needs could not be met from the
available harvest.

14. Lac Courte Oreilles Band v. State of Wis., 707 F.Supp. 1034 (W.D. Wis. 1989) (LCO V1)

The federal district court ruled that the LCO could regulate their harvest of walleye
and muskie within the ceded territory provided the regulation reflected biologically sound
conservation principles. Failure of the LCO to adequately regulate would allow regulation
by the state.

15. Lac Courte Oreilles Band v. Wis., 740 F.Supp. 1400 (W.D. Wis. 1990) (LCO Vii)

The federal district court ordered, among other things, that: (1) the harvestable
natural resources in the ceded territory be apportioned equally between the LCO and non-
Indians; and (2) the state could enforce its prohibition on summer deer hunting until the
LCO adopted a regulation prohibiting all deer hunting before Labor Day.

Il. COURT CASES IN OTHER STATES

16. Western Shoshone National Councll v. Molini, 951 F.2d 200 (9th Cir. 1991), cert.
denied, 113 S.Ct. 74 (1992)

The Western Shoshone National Council (Shoshone) sought to prohibit the state of
Nevada from enforcing-certain wildlife laws and regulations against them. The Shoshone
asserted that the state’s regulations interfered with thexr aboriginal and treaty-reserved rights
to hunt and ﬁsh _

The Shoshone argued that a $26 million award they received from the Indian Claims
Commission did not bar their lawsuit against Nevada. The court (the U.S. Court of Appeals
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for the Ninth Circuit) rejected this argument. The court also noted that the purpose of the
Indian Claims Commission Act was to dispose of the Indian claims problem with finality.

The Shoshones also argued that the Claims Commission compensation was for
aboriginal title and their case was for protection against interference with hunting and fishing
rights that existed independe -t of aboriginal title. The court held that at:sent an express
reservation, hunting and fishung rights were included in the conveyance of title.

The court specifically distinguished this case from the Voigt case in Wisconsin (see
case 9 above), stating that the Voigr case was "inapplicable here, because there is no treaty
which grants the Shoshones hunting and fishing rights." 951 F.2d at 203.

17. Oregon Depastr:. 11t of Fish and Wildlife v. Klamath Indian Tribe, 753 U.S. 453, 105
S.Ct 3420, 87 Lid.2d 542 (1985)

The Klamath Tribe sued to prohibit the Oregon Department of Fish and Wildlife
from interfering with tribal members’ hunting and ﬁshmg activities on lands ceded to the
United States.

An 1864 treaty ceded Klamath lands to the federal government. The treaty also
created a reservation and provided that the Tribe would have "the exclusive right of taking
fish in the streams and lakes, included in said reservation, and of gathering edible roots,
seeds, and berries within its limits." No right to hunt or fish was preserved outside the
reservation. '

The boundaries of the reservation were inaccurately set and excluded certain lands.
A boundary commission was established to determine the value of the excluded lands. The
Commission’s report was based largely on timber and meadow lands and was silent as to
hunting and fishing rights.

In 1901, the United States agreed to pay the Tribe $537,007.20 for 621,824 acres of
the reservation land. The Tribe agreed to "cede, surrender, grant, and convey to the United
States all their claim, right, title and interest in and to" that land. As a result, the size of the
reservation was diminished.

The Klamath Reservation was evéntually terminated by Congress. The Termination
Act specified that it would not "abrogate any ﬁshmg rights or privileges of the tribe or the
members thereof enjoyed under Federal treaty."

The Tribe received an Indian Claims Commission award of about $4 million for
additional compensation for lands ceded by the 1901 Agreement. The Claims Commission’s
opinion did not mention hunting or fishing rights.



. The U.S. Supreme Court found that the general conveyance of aboriginal title in an
1864 Treaty with the Klamath carried with it hunting and fishing rights outside of the
reservation, but that the treaty also specifically reserved exclusive hunting and fishing rights
within the reservation. The court reasoned that the exclusivity of the rights under the 1864
treaty foreclosed the possibility that hunting and fishing rights were intended to exist outside
of the reservation, since exclusivity was not possible on lands open to non-Indians.
Therefore, the court ruled, no hunting and fishing rights existed on reservation lands ceded
to the federal government under the 1901 agreement.

In addition, the court determined that the silence regarding hunting and fishing rights
during the 1901 Agreement negotiations and the Indian Claims Commission’s proceedings
are consistent with the view that the parties did not understand that hunting and fishing
rights existed. ’
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MINNESOTA TREATY AREAS
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APPENDIX C

N REPLY REFER 7O

United States Department of the Interior

UreiLE OF THE SOLTTOR .
Office of the Fleld Solicitar
688 Fedennl Building, Fart Smelling
Twia Cities, Misoesota 35111

Februazy 2g, 1991

0 13

BIA.TC.3397

Mr. Earl J. Barlow
Minneapolis Area Director
Bureau of Indian Affairs

18 South 5th Street
Minneapolis, Minnesota 55402

~ Re: Mille Lacs Reservation Boundaries
Dear Mr. Barlow:

This is in response to your request that we provide an opinion on
the lssue of the boundary of the Mille lLacs Indian Reservation.
Frum time to time, various entities have speculated that the
boundaries established by the Treaty of Pebruary 22, 1855, 10
Stat. 1165, have been disestablished suchk that the reservation
has been uiminished and prescntly consists only of lands held in
trust for the Mille Lacs Band (or the Minnesota Chippewa Tribe).
For the reasons set for the below, it is our opinion that the
boundaries establlshed by the 1853 treaty remain intact and that
the reservation has not been diminished. '

The current analytic structure for determining whether a statuta

had the effect of terminating or diminiehing a reservation is

summarized in the Supreme Court’s declsion in Solaem v. Bartlett,

465 U.S. 463 (1984). In that case, the court set out guidelines

to aid in the interpretation of statutes affecting the status of

reservations. Those "pronouncezents®.in Soleam a;: sunn:rized in
® P.24 1387

(1oth cir:'1990) as follows:

First, it is well established that Congress has the
powar to diminish a reservation unilaterally.
(citations omitted.] Nonetheless, diminishment will
not be lightly‘inferred icitation oaitted). Congress
must clearly evince the intent to reduce doundaries,
[citations omitted], and traditional solicitude for
Indian rights favors the survival of reservation
boundaries in the face of the opening up of reservation
lands to sattlement and entry by non-Indians.
(Citations omitted). Courts may not, however, "ignore
plain language that, viewed in historical context and
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given a ‘fair appraisal’ clearly runs counter to a
tribe’s later clalms." (Citations omitted). 909 F.2d
1387 at 1393. ..

The forcgoing approach to analyzing -ne impact of congressional
sction on reservation boundaries involves the application c*
judicial presumptions and standards that have dealoped in e
absence of clear Congrcscional intant in the s« :lle: "gurplus
land"™ statutes. That ls, Congress opened reser :ior- =0 non-
Indian settlement and set up schemes for the passage ¢i title,
but fai.ed to recognize a distinction between title and boundary
interests. That failure is a result of the reality that contrary
to expectations in the late 1800’s, the reservations and the
tribes Aid not dlisappear into the amalgam of Amerizan coclety.
When ::ey did not disappear, disputes arose over reservation
boundaries and in resolving those conflicts, the Supreme Court
has applied a presumption that ambiyuocus congressional action
‘affecting Indian rights is to be resolved "to t: benefit of the .
Indians®. 3es, v s oo, €420 U.S. 425
(1975).

Because the distinction between title and boundaries has become
increasingly important in the wake of the developaent of
principles of Indian tribal sovereignty, the Supreme Court has
required that an alleged diminishment statute must Clearly |
reflect specific congreasional inteat to diminish both boundaries
and Indian title. The specific intent requireament in analyzing
alleged diminishment statutes gives affect to a judicial
presumption that Congress intended to deal fairly with the
Indians, and it is in the light of that "fair deal® presumption
that each boundary issua nust be judged.

The history of the Mille lLacs Reservation following its :reation
in 185% encompacres a complex, convolutad succession of treaties,
agreements, Executive Dranch rulings, and Congressional
enactments. Although the official acts of the government evince
a great effort to remove the Mille Lacs Band from the resarvation
and an effort ialboie not without vaocillation) to legitimize the
presence of white settlers, there is no clear Congressional
intent to reduce the boundaries of the Mille Lacs Reservation.

A summary of Congressional action begins with the Treaty of 1864.
By that treaty, the Band ceded the }3853 Reservation to the United
States, but expressly retained the right to r¢main on the
reservation so long as its members did not interfere with or
molest the whit=s. There is no doubt that the Band did not
violate that "::0d conduct" provision, but in the two decades
that followed the federal government - despite efforts to stem
the flow of trespassers onto the reservation and to protect the
interests of the Indlans in the lands - eventually alloved clains
on or lssued patents to 5/Ss of the reservation’s approximatel
61,000 acres. It ils impec:-ant to note, however, that the clalas

Lo

33 T



and patents were not the result of & Congressional enactment
throwing the reservation open to settlement under tha public land
laws. Instead, the entries were made on the basis of directives
and orders of the Department of the Interior under intense
pressure frum timter and land intereatg.

Following the incursion into the reservation and the debate over
its propriety within the Executive Branéh, Congress enactcd the
Act of July 4, 1884, 23 Stat. 89. That statute recognized the
controversy surrounding the settlement of the Mille Lacs ,
Reservation and pronhibited additional dispusition of lands within
the Reservation until further action by Congress. That further
action come in the form of the Act of January 14, 1889, 35 stat.
642, also known as the Nelson Act. uy that statute, Congcess
created the framework for the cession of all Chippewa
reservations in Minnesota exceft fortions of the White Earth and
Red Lake Reservations. A commigsion was appointed to negotiate
with the Chippewa for the removal of the Grand Portage, Fond du
Tac, Mille Lacs, Bois Forte and Leech Lake Bands to the White
Earth Reservations, but Section 3 of the Nelson Act allowed any
nember of those five Bands to remain on their home reservations
and take an allotment of land there rather than remove to White

Earth.

Under the auspices of tha Nalson Act, an agreement with the Mille
Lacs Band was negotiated and approved. Although the agreement
with the Mille Lacs Band contained cession language with resgect
to the 1855 rcgservation and the right of occupancy reserved in
the 1864 treaty, it is clear that the Band meabers intended to
exercise their right to remain on their ancestral homeland and to
take allotauents there rather than rolocate to White Barth;

Subsequent to the Nelson Act and the agreement made pursuant to

'it, the Mille Lacs Indians endeavered tO secure the promised

allotments but were frustrated by actions of the Executive Branch
with respect to renewed entries and settlement on the
reservation. 8y the turn of the century, the governaent had
allowed so many non-Indians to enter and settle upon the
reservation, and 4id so little to preserve the right of allotment
reserved to the Mille Lacs members, that few lunds sultable for
allotment remained in government hands. Notwithstanding the fact
that title to the land passed to others, there is no clear
evidence that Congress considered the reservation boundaries
either dininished or terainated. To tlie contrery, in both the
Act of July 22, 1890, 26 Stat. 290, and the Act of May 27, 1902,
32 Stat, 268, Congress referred to the rights ot Indians *"within
(the] Mille Lacs Reservation.” The latter statute provides
evidence that Conqress believed the reservation continued to
exist in that the act offered the Indians inducements ~ as weil
as exceptions - to removal froz the Mille Lacs Reservation. If
the reservation had ceased to exist by virtue of the Nelson Act
agreenent (which had been approved years earlier), there is
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ﬁotﬁinq.in'tho 1902 act which evinces a Congressional
- understanding that that was so.

The Mille Lacs Band persisted in its insistance that the Band’s
understanding of the right to remain and taka allotlents under
the Nelson Act. As wit* the other Chippewa Bands, some moved to
White Earth and took al. <ments. However, the great majority
remained and by the Act of August 1, 1914, 38 Stat. %582, Congress
specifically appropriated $40,000 for the purpose of acquiring
lands to be allotted to the Mille Lacs Indians remaining on the
reservation. The acguisition of lands by purchase was necessary
because in the preceding decades the government had allowed
others to acquire reservation lands and had not honored the

lec zimate expectation of allotment under Section 1 of the Nelecon

Act . ’

Given that history and keeping in mind the judliclal standards
~applicable to the issue of boundary disestablishment, the

" quastion of the impact of other Minnesota boundary cases nmust be
addressed. The situation most analogous to that of Mille Lacs ls
discussed in Leach Lake Band of Chippewa Indians v. Herbst, 334
F.Supp. 1001 (D.Minn. 1979). 1In that case, the court held that
the Nelson Act did not terminate or diminish the Leech Lake .
‘Reservation - one of the five reservations vhich like Mille Lacs
were "ceded® pursuant to Nelson ACt aqreements. The Leaech lLake'

" boundary was again at issue in State v, Porge, 262 N.W.2d 341

(Minn. 1977), appeal dismissed, 435 U.S. 919 21978), and State v,
262 N.W.2d4 903 (Minn. 1979), 443 U.S. 904

clark, ,
(1980), dealt with the White Earth boundary. Both decisions
concluded that the reservation boundaries had not baen
disestabllished. ' :

At about the same time, in Dnited States v. Minnesota, 446

F.Supp. 1382 (p.Minn. 1979), aff£'d aub nom. Red Iake Band ¥,
614 P.24 1161 (8th Cir. 1980), the federal court held

that the Nelson Act had terminated a portion of the Red Lake
Reservation. Similarly, in Mhite Earth Band ¥, Alsxandez, 518
F.Supp. 537 (D.Minn. 1981), aff’d, 683 P.2d 1130 (eth Cir. 1982),
the federal court found that four towhAships of the White Barth
Reservation were removed from the reservation. Those deciaions,
however, do not compel a conclusion that the Mille Lacs
boundaries were disestablished. 1In both the case of Red Lake and
the "four townships®", there is clear evidence of the are:: at
issue were to be dealt with differently than the ceded
rasarvations (Mille Lacs, lLeech Lake, and the others) where the
Indians could remaln snd take allotments. The "diminished" area
of the Red Lake Reservation consisted of a vast area of sparsely;
inhabited lands. Even after diminishment, the remaining Red Laki
Reservation encompassed hundreds of thousands of acres, includin
the historic population centers of that Band. With respect to |
tho four townships in tha northeastern portion of the White Earth
Reservation, the record is clear that those specific lands were
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to be treated differently than the balance of the reservation.
(In fact, it is clear that the Secretary of the Interior treated

' the Red Lake ceded lands and the four townships as exceptions to

the general rule, and the judicial decisions have confirmed that
different treatment. Sea, H.R. Bx. Doc. No. 247 at 10.)

In short, the circumstances of the Mille Lacs Reservation do not
parallel either the Red lake ceded area or the four townships
ceded at White Barth. There 18 no clear evidence that Congress
intended to reduce the boundaries. Given the judicial standards
governing analysiec of boundary issues, we ara of the opinion that
the Mille Lacs Reservation boundarlies encompass the territory

described in the Treaty of 1855, _
Sincerely yours,

st & G trun

Mark A. Anderson
Por the Pield golicitor
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House Research Department February 1993
Indians, Indian Tribes and State Government Page 22

Special Rules for Interpreting Indian Law

he United States Supreme Court in a series of decisions dating from the early
nineteenth century has held that the federal government has a special trust
responsibility with the Indian tribes.* These trust principles have developed in
several ways. One important result is that the Court has developed a special set of
rules or "canons of construction" for construing treaties, statutes, and executive
orders affecting Indian tribes and peoples. These rules of construction or
interpretation are important in shaping the development of the law and, in particular,
in establishing and protecting the rights of the tribes and their members.

The canons of construction initially grew out of rules for construing treaties
with tribes. ~

They represent, in part, an acknowledgement of the unequal bargaining positions of
the federal government and the tribes in negotiating these treaties. More importantly,
the canons reflect the view, arising from the fundamental trust relationship, that the
actions of Congress are presumed to be for the benefit and protection of the tribes
and Indian peoples. Therefore, the canons assume that Congress — absent a "clear
purpose” or an "explicit statement” - intended to preserve or maintain the tribal
rights. | |

The canons are expressed in various different ways.

In general, they provide that treaties, statutes, executive orders, and agreements are to
be construed liberally in favor of establishing or protecting Indian rights and that
ambiguities are to be resolved in favor of Indians.** For example, unless Congress
clearly indicated or an agreement or treaty specifically stated otherwise, it is
presumed that tribal hunting, fishing, and water rights are retained.*®* As another
example, it is presumed that Congress did not intend to abrogate tribal tax
immunities, unless it "manifested a clear purpose" to do so.”
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Tribal Sovereignty -- Limits on State Power

ndian tribes have a special legal status that derives from their status as sovereign
nations under the United States Constitution and federal law. When the United
States was founded, the tribes were self-goveming, sovereign nations. Their powers of
self-government and sovereign status were not fully extinguished by the constitution.
Establishment of the United States subjected the tribes to federal power, but did not
eliminate their internal sovereignty or subordinate them to the power of state
governments.? The tribes lost their "external sovereignty,” i.e., they were no longer
able to deal with foreign nations. However, they still retain their sovereignty within_

lands and members. In some ways, this gave the tribes equal status with states.

An important tenet of federal policy has been to protect the self-govérnment
rights and sovereignty of tribes.

Chief Justice Marshall characterized the federal-tribal relationship as one of "domestic
dependent nations" to whom the federal government had essentially a fiduciary
relationship.®® One element of this fiduciary relationship has been to preserve tribes’
status as self-governing entities within their territories, including protection from state
interference.?’ For example, Chief Justice Marshall described the situation as
follows: :

The Chearakee nation * * ‘isadisﬁnctconunmﬁty“v‘ in which the laws of
Georgia can have no force * * * but with the assent of the Cherokees themselves,
or in conformity with treaties, and with the acts of Congress.

Federal Indian affairs policy has varied significantly over the years with the
importance accorded by Congress to sovereignty and tribal self-government rising and
waning. Assimilationist policies at times downplayed its importance. However, it is
an important theme throughout and currently is a central principle of federal policy.

Under the Indian Commerce Clause, Congress has plenary authority over
Indian affairs and tribes. '

The Constitution gives Congress complete authority over Indian tribes, including the
powers to repeal treaties, eliminate reservations, and grant the states jurisdiction over
particular tribes. The only constraints binding upon the federal government are the
guarantees contained in the Bill of Rights and provisions of the Fourteenth
Amendment of the U.S. Constitution.
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Tribal sovereignty and tribes’ right of self-government is the important
touchstone that affects tribal relations with state government.

Congress has the exclusive power to regulate Indian affairs. A state, by contrast, only

has the power over Indian affairs within tribal territory (Indian country or lands) that

Congress has specifically given it. State power over tribal territory is limited to those
powers which Congress has delegated to it or which have not been preempted by the
exercise of federal or tribal law.
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20. 25 Stat. § 642.

21. Only about six percent of the original acreage of the White Earth Reservation remains in Indian control. E.

_ Peterson, That So-Called Warranty Deed: Clouded Land Titles on the White Earth Indian Reservation in

Minnesota, 59 N.DL. Rev. 159, 163 (1983).
22. 25 US.C. § 462.

23. See County of Yakima v. Confederated Tribes and Bands of the Yakima Indian Nations, 112 S.Ct. 683
(1992) and discussion below under taxation, page 61.

24. The special status of Indian tribes is recognized in the language of the United States constitution. For
example, congress was given authority "[t]o regulate commerce with foreign nations, and among the several
states, and with the Indian tribes.” U.S. Const. art. I § 8 (emphasis added). This provision is commonly called
the "Indian commerce clause.”

25. These basic principles of Indian law were established initially in Worchester v. Georgia, 31 U.S. 515 (1832).

26. Cherokee Nation v. Georgia, 30 U.S. 1 (1831); see generally the discussion in Cohen, supra note 8, at 232-
37 (1982). ‘

27. Id. at 234,
28. Worchester v. Georgia, 31 U.S. 515, 561 (1832), cited in Cohen, supra note 8, at 235.
29. The Red Lake Reservation was excluded from this grant of jurisdiction in Minnesota.

30. These states are Arizona, Montana, New Mexico, North Dakota, Oklahoma, South Dakota, Utah, and
Washington. '

31. In 1973, the state of Minnesota retroceded its ariminal jurisdiction over the Bois Forte Reservation.
32:426 U.S. 373 (1976).

33.408 U.S. 202 (1987).

34, See, e.g., Cherokee Nation v. Georgia, 30 U.S. 1 (1831); Worchester v. Georgia, 31 U.S. 515 (1832).
35. See generally Cohen, supra note 8, at 221-25 for a discussion of the canons.

36. See, e.g., Menominee Tribe v. United States, 391 U.S. 404 (1968).

37. See, e.g., Bryan v. Itasca County 426 U.S. 373, 392-39 (1976).
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Mille Lacs Band of Ojibwe v. Minnesota Settlement: a Summary

The proposed settlement between the Mille Lacs Band of Ojibwe (Chippewa) and the state of
Minnesota is a sensitive and complex issue that has generated a strong response from
individuals and groups all across the state of Minnesota. These individuals and organizations
have their own "facts" about the settlement which they hold as truth. As a result, there is an

* extraordinary amount of informz*'on and misin. srmation circulating,

A Historical Overview

The lawsuit is a result of the fact that the state of Minnesota has not recognized the Mille Lacs
Band’s claims of hunting and fishing rights in the territory that was ceded to the U.S. in the 19th
century. Hence, they have been holding the Band accountable for its harvesting activities under
state regulation, rather than under the Band code. While the treaties in question were signed
by the Federal government, the Band is suing Minnesota because it is the body of government

- that is attempting to regulate the activities =~ a sovereign government and people with rights
defined by the Federal government and pr::ccted by the U.S. Constitution.

The documents that have led up to this point are numerous and, in some czses, ambiguous. The
documents listed below are those which are generally considered relevant to the defense and the
complainants.

@®The 1837 Treaty is the basis of the Band’s claims to hunting and fishing rights on the ceded
lands. It is the treaty in which the Ojibwe ceded lands in - -hange for monetary and
material compensation with the provision that they maintain their rights to harvest the
territory.

@The 1850 Presidential Removal Order by Zachary Taylor is an integral part of the defense
in that it dictates specifically that all rights of the Ojibwe to harvest and live upon the ceded
land "are hereby revoked". While the state maintains that the order removes the rights
dictated in the 1837 treaty, the Federal courts in Wisconsin have previously ruled the

removal order invalid.

@®The 1855 Treaty is important to the Band in that it creates the reservation upon which they
are currently residing. The state claims tha* with the creaticn of the reservation, additional

. ‘lands were ceded to the state and that any -:maining hunting and fishing rights on previously
ceded land were revoked. The band claims that nowhere, in the document are hunting and
fishing rights specifically menti::~:d, thereby leaving the righ - intact. The Band also
maintains that, with the creation: of the reservation, they have full hunting and fishing rights
on the adjacent ‘waters, which is Lake Mille Lacs. As there are three islands in Lake Mille
Lacs included in the reservation, litigation could result in the court granting harvesting rights
to the Mille Lacs Band.

#The 1864 Treaty and The 1889 Nelson Act are also used as pa.~ >f the defense by the state,
claiming that both of these documents terminate the "reservation. and all of the hunting and
fishing rights". However, the 1864 Treaty specifically excludes the Mille Lacs Band, as long

as their good conduct is upheld. The Band also maintains the Nelson Act allowed the Mille
Lacs Band members to take allotments on the 1855 reservation, rather than moving to the
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White Earth Reservation. Supporting their claims, other documents written after the Nelson
Act expressly recognize the Mille Lacs Reservation, authors varying from Federal courts and
Congress to the Office of the Solicitor for the U.S. Department of the Interior.

@The 1973 Indian Claims Commission Payment of approximately $9,000,000 is considered
by the state to be the final reparation and payment for lands ceded and the rights to them.
The payment was an attempt to compensate the Band for timber and land ceded in the
earlier treaties. The issue of hunting and fishing rights was not specifically addressed.
Further, the ICC lacked the jurisdiction to compensate the Band for lost hunting and fishing
rights. '

Litigation vs. Settlement: the Pros and Cons

It is obvious what the state of Minnesota would gain by winning the case - it would not have to
grant the Mille Lacs Band of Ojibwe any land or harvesting rights outside of the reservation.
However, extensive research has failed to produce a single example of a court decision whereby
Native Americans have lost their off-reservation hunting and fishing rights that were previously
expressly reserved and were not subsequently expressly extinguished. This is the situation
Minnesota finds itself in today. Minnesota stands to lose much more in the event of a loss than
it would gain in winning. If the result of this case is anything similar to that of the case in

. Wisconsin, Minnesota could potentially be required to grant full hunting and fishing rights in the

ceded territory to all Ojibwe tribe members under the 1837 treaty, including those from out-of-
state. This may include commercial harvesting on both public and private lands. Other
problems could ensue as a result of a negative verdict for the state, such as racial tensions and
fighting, extensive costs for law enforcement, legal fees and payments, economic hardship for
the businesses in the area affected, and possible embarrassment for the state of Minnesota for
allowing such an outcome. Wisconsin set an example of how not to handle a situation such as -
this.

While the most desirable circumstance may be to litigate and win, there is such risk involved
that settling proves to be the best option. In an agreement such as this one, Minnesota
significantly decreases its potential losses. It was able to negotiate with the Band to come up
with the best possible agreement for the two parties for a final solution between them. If
approved, this settlement would become an order of the Federal District Court in Minnesota. If

" the case goes to court, the appeals process could extend for many years. The settlement is a

negotiated agreement in which, once finalized, the terms can no longer be altered. The
settlement is very clear and definitive in its conservation efforts, allowing the state to intercede
if the band is not enforcing its conservation code. It also prevents any commercial game fish
harvesting, which is a major concession on the part of the Band. The settlement requires
increased and regular communication between the state and the Band so that future problems
may be avoided. This settlement gives Minnesota the opportunity to set an example for the
other states in the U.S. as one being willing to settle disputes with Native Americans in a timely,
peaceful and responsible fashion that is best for all parties involved.



The Mille Lacs Band of Ojibwe v. Minnesota :
Constituent Question-and-Answer Reference Sheet

This is a compilation of questions and concerns raised thus far by constituents regarding
the Mille Lacs Band of Ojibwe v. Minnesota settlement. This reference sheet is intended
to offer answers which will help educate constituents about this settlement while making
the process of responding to mail received less difficult and time-consuming. ‘

The reactions to this agreement range from genuine concerns about the effects of the
settlement on the lands, waters and people involved to prejudicial statements inspired by
a lack of understanding of Native American culture and its unique relationship with the
United = ates government. While it is relatively simple to correct some of the myths
circulating about this issue, addressing an opinion mired in racism is much more complex
and involved — particularly for one letter. As a result, some responses will inevitably be
more effective than others. Hopefully this document will assist you .

Questions and Concerns:

i -
py}

Conservation/Law Enforcement

Settlement fails to define "subsistence" harvesting, which will allow for abuse of this right
to occur. : ,
The explicit definition of "subsistence uses" in the settlement is as follows:
"..the use of natural resources for direct personal or family consumption by Band
members as food, medicine, shelter, fuel, clothing, tools or transportation; for the
making or selling of handicraft articles; or for barter."

What is the difference between commercial harvesting and bartering?
Commercial harvesting is the harvest of any natural resource for the purpose of its
sale, with the exception of subsistence uses. Commercial sale allows for the
marketing of a good. Barter is the process of trading a good for another good
within the tribe.

Settlement allows off-season harvest, including during spawmng
The Band has proposed to refrain from walleye spearing on Lake Mille Lacs
during spawning, though it does retain the right to ‘do so. However, the Band will
have harvesting limits, based on harvestable surpluses of a resource as determined
in conjuction with the Minnesota Department of Natural Resources (DNR).

Band code can be changed at any time to redefine conservation laws.

According to the settlement, the Band, like the DNR, may change its code to suit
tribal and conservation needs, although ine DNR must be notified if any
significant adjustments are made.

:ij’he Band will deplete the game fish population.
Both the state and the Band have declared that conservation is a top priority,
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making preservation of resouces a major focus of the Band conservation code.
However, in the event that the code does not meet the state standards for
conservation, the state has maintained the right to intervene and set regulations
that apply to the Band. It is in the best interest for the Band to preserve the land
upon which they will be exercising their harvesting rights, as the resources must
last as long as the Band wishes to harvest for subsistence. The commercial
harvest of game fish is expressly prohibited.

How are the laws, as established by the settlement, going to be enforced and by whom?
Part of the settlement includes payment of 8.6 million dollars to the Band ($10
million if paid over a period of five years), a portion of which must be applied to
law enforcement and conservation efforts. The Band conservation code, as
proposed, will include a system of licensing and tagging, among other techniques -
intended to keep track of how much has been harvested. Also, according to the
settlement, there will be the cross-deputization of Band and state officials so that
both may enforce state and Band policies.

Settlement Process

The negotiation meetings were secretive, not allowing for any feedback from the public
or parties affected by the outcome.
The DNR released information in late 1991 about an initial settlement reached
‘between the Band and the DNR, which allowed the commercial harvest of game
fish. After evaluating the public’s rcactlon to it, the DNR re-entered into
negotiations with the Band.

Costs of the prosecution and settlement should be paid out of the state General Fund
and handled by the Attorney General, rather than paid from the Fish and Wildlife Fund
and handled by the Department of Natural Resources (DNR).
The DNR was involved with the negotiations due to conservation being its primary
focus. The Attorney General’s office has coordinated this settlement and the
monies paid to the Band will be taken from the state General Fund.

Who gave the DNR the authority to convey land in public trust?
The legislature is required to authorize the transfer of these lands.

How can we afford $10 million at a time where we a tremendous budget shortfall?
The amount that would be paid at the time the séttlement is approved is $8.6
‘million, with the option to make payments totalling $10 million over a five-year
period. While it is unfortunate that a payment must be made, the potential costs
of litigation and enforcement are much greater than the payment upon which the
state has settled.

" Land Distribution

Some of the lakes in the Treaty Fishing Zone (TFZ) are outside the 1837 ceded territory.
Only the 4.5% of Lake Mille Lacs, which is located within the original 1837 treaty
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area, designated for exclusive use by the Band is considered the TFZ. The 6
other lakes and 26 miles of river that have been selected for non-exclusive use by
the Band are all within the 1837 ceded territory.

The final settlement does not specify which lands will be transferred to the Band.
The settlement establishes a process for transferring land to the Band. As a part

of that process, the DNR will sc* = . comments from the local units of government
affected and the public. ' '

The counties are not reimbursed for lost property taxes from land given to the Band.
The legislation continues Payment In Lieu of Tax payments to the local
governments on any transferred lands.

Harvesting Tecluiiques

Non-Band members have given up spearing and netting of game fish...why should the

Band members be permitted to do so?
Most individuals who fish on Lake Mille Lacs do so for recreational purposes.
Consequently, this is reflected in the methods authorized under state regulation of
fishing practices. The state has chosen to not allow its citizens *~ spear and net
game fish in this manner. The Band maintains that spearing &:.. ne:* 3 are not
only more traditional methods of harvest than angling, but they are «...: more
practical techniques for meetir:: :heir objective, which is subsistence rather than
sport. However, the Band may also restrict spearing ai.. netting as they refine
their resource management.

Multi-pronged spears and nylon nets were not traditional fishing methods.
Harvesting fish through the use of spears and nets is a tradition that has carried
through to modern-day Native American life, to the extent to which it could be
exercised. The "passing-on" of tradition has included technological advances in
harvesting, such as the gill net and multi-pronged spears. As the Band maintains
that its intent is subsistence harvest, the tools can be more efficient for their
needs.

The gillnet will more than just indiscriminately deplete the supply of game fisii, it will

also k™" other animals, including loons, otter: beavers, muskrats, etc...
.z Band has expressed the intent tc . ::quire the checking of nets with enough
frequency to release any :* or animais not intended to be caught. They are also
proposing to require a c::..:rvation officer to be available at the time of net
removal to monitor and limit the number of fish taken. Additionally, a recent
article in the Minneapolis Star-Tribune by outdoorsman Ron Schara (2/14/93)
describes a fisheries biologist’s experience netting on Lake Mille Lacs. After more
than 130 settings last year = birds had been caught.

Non-Native American Rights : [

Owners of lands adjoining the waters in the Tribal Fishing Zone (TFZ) will be allowed to |
fish off their land, but their guests will not, including family members that do not live at N

46



the residence.
The Band will issue boat licenses to allow land owners the ﬂexiblhty of whom they .
may bring with them fishing. These licenses will allow anyone in the boat with the
boat owner to fish in the TFZ. Also, as the TFZ is open to public access for all

other purposes, it is possible to access both the TFZ and non-TFZ water by boat
from the boat-owner’s land.

Other Property owners who have cabins near the TFZ w1ll lose access to choice fishing
spots within the TFZ.
The Band is considering the sale of licenses to non-Band members for fishing
within the TFZ.

A number of resorts are located on or near the TFZ in Lake Mille Lacs. Business will
inevitably suffer due to their proximity to the TFZ.
This may be an unfortunate aspect of the settlement. However, if a resort owner’s
business is failing due to the location of the Treaty Fishing Zone, they may
request that the state purchase their property to compensate for their losses.

Non-native limits will be lowered because of the Band’s harvesting on Lake Mille Lacs.
The non-native harvesting limits will not be affected by the Band’s harvesting.
Regardless of when they fish or how, they will maintain a maximum walleye
harvest per year which is consistent with the levels taken from the rest of the lake.
If the limit is lowered, it is due to the cyclical fluctuation of the fish population,
i.e. the population was larger this year than last which will most likely result in a
smaller population and lower limits next year. These limits will be regulated as
usual by the DNR.

Native American "Special" Rights

The settlement gives excluswe harvest rights to the Band, which is not a part of the

original 1837 treaty.
While the 1837 treaty does not give exclusive rights to the Ojibwe, it does,
according to the Band, give them rights to hunt and fish in the ceded territory,
which includes hundreds of lakes and an area larger than that agreed upon in the
settlement. In exchange for relinquishing their rights to the majority of lakes in
the ceded territory and limiting their harvest under the Band code, the Band
would be allowed to harvest of 4.5% of Lake Mille Lacs, 6 lakes and 26 miles of
river using traditional methods of harvest, as regulated by the Band code.

Why is it that the Native Americans get special rights to land and resources when they do

not pay taxes? This settlement gives unequal rights on the basis of race.
The treaties signed by the U.S. and the Native American tribes in the 19th century
were contracts between sovereign nations. In these treaties, rights were being’
granted to the United States by the tribes and whatever rights were not given to
the U.S. were retained in these documents. In 1905, the Supreme Court
recognized this fact in the case of U.S. v. Winans. In short, the U.S. is not
granting "special rights" to the Native Americans, but rather upholding the rights
reserved by the Native Americans through the treaties signed and protected under
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the U.S. Constitution (1787).

What is the Band sacrificing in this sett'sment?
The most significant con:ession:  ing made by the Band in this settlement are
the right to commercially harve:  me fish, such as walleye and muskie, and
accepting quotas on how much v -ye can be " -rvested per year. What
distinguishes the Mille Lacs Band s major contr.:.ution to the settlement is that
Lake Mille Lacs is large enough to actually establish and maintain a commercial
fishery, which  uld, if created, - -nificantly redv~~ the walleye population,
causing bag liris for non-Band = - mbers to dec . By relinquishing its rights
to commercial harvest and limitiig the B: «d’s ta. what is needed for
subsistence, not to exceed 50% of the harvestable »lus, the bag limits for non-
Band members shci:1d not be affected by this settlement. '

- Band has casinos, hence they are doing well. Why do they need thi: lawsuit?
The Band states that it is attempting to return to a »¢ traditional, self-sufficient
and healthier lifest.: . One way.in wk - it hopes tc: - :omplish this goal is
through the exercisiug of its treaty rig:..

Settlement vs. Litigation

The treaties in question are so old..why are they still valid?
The treaties and presidential orders that are part of the lawsuit and settlement are
all official documents drafted and approved by the U.S. “overnment. They pre-
empt state law ur-::r the U.S. Constitution (1787). When they were written has
little bearing on thcir validity.

This is a temporary solution to a problem that will resurface.
One of the provisions of this settlement is that it is the final solution to the
question of the 1837 and 1855 treaties for the Mille Lacs Band. If this settlement
is approved by the Band and the Minnesota State Legislature, it will become an
order of the U.S. District Co:..z. Any future disputes between the Band and the
state on natural conservation :usource issues must be dealt with through the
process established in the agreement. The final arbitrator of the conflict will be
the US. District C:zurt.-

As & resu:t of this settlement, other sands will file suit agamst the state.’
Whether this case is litigated or settled, any band has the right to file suit. If the
state litigz:es and loses, other bands may come forward. If the state wins, other
bands may still file suit, as the state does not address in this particular case the
other treaties that affect the Native Americans in Minnesota. The settler: - at
does, however, expressly preserve all of the state’s defenses against other bands,
© so that it may litigate other suits filed.

:11 two cases, the Western Shoshone Council v. Molini and the Oregon Department of
Wildlife v. the Klamath Tribe, the courts found in favor of the states involved. Doesn’t
that guarantee a win for Minnesota?

The Shoshone case was weaker than tha of the Mille Lacs Band in that the treaty




in question, unlike the 1837 treaty, did not expressly reserve any hunting and
fishing rights. In Klamath, the hunting and fishing rights were only reserved within
the reservation. In both cases, there was different language used, therefore
making the potential interpretation different.

What happened in the Wisconsin case?
In the case of Lac Courte Oreilles v. Voigt and the cases following it, the Ojibwe
were suing under the same 1837 treaty as the Mille Lacs Band. Wisconsin’s
defense in this case was the 1850 Removal Order. It took 17 years, 12 attorneys
and $12,000,000 for litigation and law enforcement, yet Wisconsin lost. The
decision resulted in the Ojibwe gaining rights to spear, net, and commercially
harvest up to 50% of all of the harvestable surplus in the Northern 1/3rd of
Wisconsin. The outcome caused protests, riots and racially-motivated violence
against the Ojibwe as they exercised their rights, pitting the native and non-native
populations against one another. The civil and economic hardships caused by the
lawsuit and violence that ensued were considerable.

Why did the Federal Courts in Wisconsin rule the 1850 Presidential Removal Order

invalid?
In the case of Lac Courtes Oreilles Band of Ojibwe v. Voigt, the courts found that
the 1837 treaty was written in such a way that the Native Americans could not '
have understood that their rights were so easily revoked, for if they had full
understanding of the treaty and the language, they would not have agreed to its
terms. Also, the removal order was not in direct response to "misbehavior" of the
tribe and needed to be such for the revocation to be within Taylor’s power. In
other federal cases as well, any ambiguity found in the language of the documents
has been decided in favor of the Native Americans, as they were written in
English and signed under questionable circumstances.

Other than the Wisconsin case, have there been any other cases acknowledging the 1837
Treaty? .
In U.S. v. Bresette, the U.S. Federal District Court found on behalf of two Ojibwe
being prosecuted for the use of migratory bird feathers in traditional crafts that
were being sold, based on the Voigt ruling. In this case, Minnesota recognized the
same 1837 treaty rights as in both the Mille Lacs and Wisconsin cases.
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1837 Treaty Ceded Territory ’in Minnesota
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No Commercialization of Game Fish
L Big Game
Timber
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Limited Netting & Spearing

* There are 137 lakes in the 1837
ceded termitory. Only 7 lakes and
and specific portions of the Rum and St. Croix
rivers are open to spearing and netting.

* Spearing and netting will be aflowed for
subsistence harvest only. Game fish cannot be
sold or bartered among non-Band members.

* Band and DNR con::wvation officers will be
cross-deputized and jointly ensure compliance
with the Band code and state laws relating
1o game and fish. - '

* Spearing is a traditional method of harvest.
Under slate law, all anglets can spear for
cer*~in species in some parts of Minnesota.

* Spearing and netting harvests will be regulated
by the Band’s conservation code.

* - Game fish taken by Band members within the

Treaty Fishing Zone will be monitored L
" the Band and DNR.
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Total Lakes vs. Netting/Spearing Lakes
137 LAKES IN 1837 CEDED TERRITORY
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Treaty Fishing Zone is 4.5 percent
of the surface of Lake Mille Lacs.
The zone starts and ends on the
Mille Lacs Band reservation. No
resorts are located within the zone.

Tens of thousands of non-Band anglers
fish Lake Mille Lacs each year. The
entire Mille Lacs Band membership is
about 2,500. Of these, about 1,250

live on the reservation. Of these,

only a portion actively fish.

Opportunities for angling in the Tribal
Fishing Zone by non-Band members can be

provided by the Band as the needs of Band

members and the harvest.of the ﬁshery
allows.

Access to the Treaty Fishing Zone will not
be restricted. Non-8and members can boat,
ski, swim, sail, hunt, and enjoy other
- recreational activities within this body

of public water.

Harvest goals for northem pike, muskie and

other game species will be similar to the
rest of the lake.

aty Flshmg Zone Facts & Flgures

100

Treaty Fishing Zone vs. Non-Band Zone

TFZ REPRESENTS 4.5% OF 132,000-ACRE LAKE

80

Non-8Band Ares Treaty Fishing Zone




N

Limited Harvest

* Annual walleye harvest is about

519,000 pounds. Under the

agreoment, the Band would be Non-Band vs. Band walleye harvest
able 10 harvest about 24,000 Estimate for Lake Mille Lacs
pounds per year.
P Thousands of Poundo
* The Band's annual harvest of game fish 800
within the Treaty Fishing Zone represents 500 - A
about the same number of fish taken by . |
non-Band members on Lake Mille Lacs 400 -
during the first one or two days of 3004 -
the fishing season.
: 200
* The walleye harvest wnthm the Treaty :
Fishing Zone will be managed at the 1007~ -
same rate of harvest as the rest 0. J A
of the lake. / ‘ /// g
* The average angler will not be impacted Est. Non-Band Hvat Est. Band harvest

by the Treaty Fishing Zone. That’s because
95.5 percent of the lake will remain open

to non-Band anglers, the Band’s harvest will
be at the same rate of catch as non-Band
members, and there is no plan to reduce

bag limits.
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Land Issues in the 1837 Territory

o

* Under the fentative agreement,

the state will transfer 7,500 acres Public Land vs. Land Conveyance

of state-owned land to the Band. Based on public acres in ceded Territory
* No land will be transferred until 500

a public input process involving s’ -/

citizens and local goverrwnents has : 400 -

been completed. |

m—

* No casinos will be built on the land.
* The State of Minnesota owns approximately |

472,000 acres in the 1837 ceded territory. ' o0-

The 7,500 acres represents about 1.6 percent
of state-owned land within the territory.

/ e 7
i ,../7/

* The land the Band is most interested in is ‘
located near the reservation on Lake Mille Public acres Land conveyance
Lacs and close to satellite tribal communities
in Pine County and north of Lake Mille Lacs.

* The land conveyance does not include any private
land



STATE OF MINNESOTA

Office of the Attorney General

TO . ROD SANDO, Commissioner
' RON NARGANG Deputy Commissioner
MN Department of Natural Resources

FROM : SCOTTR.STRAND
: Assistant Attorney General

SUBJECT: Finality of Proposed Settlement of the 1837 Treaty Lawsuit

You have advised us that there is some confusion about the "finality” of the proposed
settlement of the current lawsuit concerning hunting and fishing rights claimed by the Mille
Lacs Band under the 1837 Treaty. ‘

The settlement would be a final resolution of the claims made in this suit,, If adopted
by the State and the Band governments and approved by the federal court, the settlement
agreement will be incorporated into a court order that will bring this htlganon to an end.
The settlement agreement would be as final as any Judgment rendered by the court at the

~conclusion of a trial.

Some people are of the impression that such a final resolution means that no 1837
Treaty hunting and fishing right claims could be made against the State by bands other than
the Mille Lacs Band, and perhaps even that no such claims under any treaty could ever be
brought against the State. This is incorrect. The current lawsuit involves only the Mille
Lacs Band and the State, and any resolution of it, whether by agreement or as a result of
trial, will bind only the Mille Lacs Band and the State. Claims under other treaties remain
a possibility (though note that the proposed settlement resolves potential claims of the
Mille Lacs Band to fish in Mille Lacs Lake under the 1855 Treaty), but this has always been
true and probably always will. It is also possible that the otber bands that signed the 1837
Treaty could bring claims under it, but there are several reasons why we are not terribly
concerned about this prospect: .

1. Any individual Indians or any "bands" that do not have federally recognized
status, such as the individuals who call themselves the "Sandy Lake Band," would not have
- standing in the courts to make claims under this treaty. Treaty rights belong to recognized
bands, not to individuals, and nonrecognized groups have no more standing than a group of
non-Indian Minnesotans who declared that they constituted the "true” government of

- Minnesota. These clalms are very weak.

2. The anesota Bands who were 51gnatory to the 1837 treaty, but who did not
then and never did occupy the 1837 ceded territory, such as the Fond du Lac, Leech Lake,
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Rod Sando, Commissioner

Ron Nargang, Deputy Commissioner
February 19, 1993

Page 2

and Red Lake Bands, could make claims, but wonld have to argue that thev "reserved”

hun%gg and fishing rights on territ=ry they never occupied. As a result, their clair-: have
nowhere near the strength of the clalm of the Mllle Lacs Band

3. The Wisconsin Bands who were sxgnatory to the 1837 Treaty could come
across the border and sue Minnesota for a declaration of their 1837 rights. Theoretically,
they would have the strongest remaining claim. Practlcally speakmg, however, to do so
would put what they have won in Wisconsin in jeopardy, since this is a different court, not
necessarily bound by what the courts decided over there. . If there were an appeal and a
higher court were to decide that their 1837 rights were extinguished, they could lose
everything. Moreover, they would be taking that risk in order to exercise hunting and
fishing rights far from home when they already have the rights recognized by the courts in
their own backyard. Therefore, we believe there is little likelihood that the Wisconsin
bands would pursue another round of 1837 Treaty litigation over here.

or _court decision that will fi c:an hunti

ig utes. This settlement, however, does permanently resolve what is the
most significant remaining Indian hunting and flshmg rights claim in this state, and it
should be judged on that basis.’

If you have any additional questions, please give me a call.

cc: Gail Lewellan, MN Department of Natural Resources

stras.bo?
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STATE OF MINNESOTA

Office of the Attorney General

TO :  SENATOR STEVE MORSE "~ DATE : March 15, 1993
G-24 State Capitol : _ o

FROM : WILLIAM A. SZQRROWSKI . PHONE:  296-0697
Special Assistant V . C R '
Attorney General

SUBJECT: - 1837 Treaty - Finality Issue for Other Signatory Bands

There still seems to be some confusion about "finality" of the proposed settlement
with respect to the other Bands and in particular the Sandy Lake Band.

The Chippewa Bands attending the 1837 Treaty included the following:

Residing in What is Now Minnesota - Residing in What is Now Wisconsin

Leech Lake St. Croix River
‘Gull Lake , Lac Courteoville
Mille Lac- Lac du Flambeau
Sandy Lake : : La Pointe

Snake River Red Cedar Lake
Fond du Lac

Red Lake

Four of the Bands who signed the 1837 Treaty also took part in the 1855 Treaty as
either Chippewa of the Mississippi, Pillager, or Lake Winnibigoshish Bands. These
included Leech Lake, Mille Lac, Sandy Lake and the Snake River Band. Reservations
were also established in 1855 at the locations where each of the Bands resided.

Fond du Lac was grouped with the Lake Superior Chippewa and received a
reservation as part of the 1854 Treaty. The 1837 Treaty indicates that Red Lake was not
represented by any of its Chiefs or Warriors, although a person named Francms Goumean
was identified as being from Red Lake.

In responding to the questlon of which Bands may bring a claim under the 1837
Treaty, the claim by Red Lake is doubtful because very little, if any, partxc1patlon on Red
Lake’s part took place.

Fond du Lac has plead in the most recent round of 1854 litigation that it has a claim
based on the 1837 Treaty. The strength of that claim is questionable because Fond du Lac

did not reside in the territory ceded by the 1837 Treaty.
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Senator Steve Morse
March 15, 1993
Page 2

Of the remaining Bands that participated in the 37 Treaty .m M:nnesota, Mille
Lacs was the sole Band that resided in the territory '=d. The: 3ands would also be
- subject to the defense that the 1855 Treaty exting..shed rights that they had in the
Territory of Minnesota. (For discussion of Wisconsin Band claims see Scott Strand Memo
of February 19, 1993 attached hereto).

The claim that the Sandy Lake Band can raise its own lawsuii under the 1837 Treaty
is also doubtful. AIthouﬁ Sangézl Lake participated in the 1837 Treaty, its ability to bring a
claim was merged with cs when Sandy Lake was grouped with Mille Lacs under
the Indian Reorganization Act in 1934. 48 Stat. 984. The relevant provision in section 16
explains how tribal constitutions are to be developed, a copy of which is attached, as well as -
a chart showing organization of the Minnesota Chippewa Iribe. To have a Separate clair
Sandy Lake would have to successfullLseek status as a recognized tribe or have the tnbﬁ

constitution amended to grant it a separate status. The federal government does not
,Lecogmze ze Sand Lake asa federally recogmzed tribe as can be seen EygTetters demonstrating

es, copies of which have been include

Moreover, if a Band or tribe chooses to bring an action in court to clarify the
existence of hunting or fishing rights, Congress has dictated that jurisdiction shall be
granted only where the tribe or Band has "a governing body duly recognized by the
Secretary of the Interior, wherein the matter in controversy arises under the Constitution,
laws, or treaties of the United States." 28 U.S.C. § 1362. Thus, an unrecognized Band, such
as Sandy Lake, would not have recognition sufﬁcxent to bnng it before the federal dlstr ot
court in this type of case.

1837:1AU8
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LAWS RELATING TO INDIAN AFFAIRS

Act of Mag 29, 1908 (25 (35) Stat.L. 451), or under any prior Act,
and who have the prescribed status of the head of a family or.
single person over the age of eighteen years, and his approval shall
be final and conclusive, claims therefor to be paid as formerly from
the permanent appropriation made by said section 17 and carried
on the books of the Treasury for this purpose. No person shall
receive in his own right more than one allowance of the benefits, and
application must be made and approved during the lifetime of
the allottee or the right shall lapse. Such benefits shall continue
to be paid upon such reservation until such time as the lands available

" therein for allotment at the time of the passage of this Act would have

been exhausted by the award to each ferson receiving such benefits of
an allotment of eighty acres of such land.

Sec. 15. Nothing In this Act shall be construed to impair or

rejudice any claim or suit of nngelndian tribe against the United
gtabes. It is hereby declared to be the intent of Congress that no
expenditures for the benefit of Indians made out of appropriations
authorized by this Act shall be considered as offsets in any suit
brought to recover upon any claim of such Indians against the
United States.

Sec. IG.W%M.MWML&&
tion, shall have the rght to organi i fa)

may sdopt an a ropriate constitution a

ial electio "

same manner a8 the original constitution and bylaws.

In addition to all powers vested ar:iy Indian tribe or tribal
courncil-byexisting law, the constitution ado said tribe shall .
also vest in such tribe or its tribal council the following rights and
powers: To employ legal counsel, the choice of counsel and fixing
of fees to be subject to the approval of the Secretary of the Interior;
to prevent the sale, disposition, lease, or encumbrance of tribal lands,
interests in lands, or other tribal assets without the consent of the
tribe; and to negotiate with the Federal, State, and Jocal Govern-
ments. The Secretary of the Interior shall advise such tribe or its
tribal counsel of all appropriation estimates or Federal projects for
the benefit of the tribe prior to the submission of such estimates to
the Bureau of the Budget and the Congress.

Seo. 17. The Secretary of the Interior may, upon petition by at
least one-third of the adult Indians, issue a charter of incorporation
to such tribe: Provided, That such charter shall not become opera-
tive until ratified at a special election by a majority vote of the adult
Indians living on the reservation. Such charter may convey to the
incorporated tribe the power to purchase, take by gife, or bequest,
or otherwise, own, holtfo manage, operate, and dis of property
of every description, real and personal, including the power to pur-
chase rest:.cted Indian lands and to issue in exchange therefor inter-
ests in corporate property, and such further powers as may be
incidental to the conduct of corporate busipess, not inconsistent with
law, but no authority shall be granted to sell, mortgage, or lease for

48 Stactr. A8Y § 1L 6a




STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

JUBERT H. HUMPHREY III January 4, i293 T e

1TTORNEY GENERAL

Mr. John Schneider

Save Lake Mille Lacs Association
MN Sport Fishing Congress

159 LaFond ‘

St. Paul, MN 55103

Re: Proposed Settlement--Mille Lacs Band of Chippewa v. State of Minnesota
Dear Mr. Schneider:
~ Several months ago, we had 2 meeting to discuss the Mille Lacs Band litigation. At

that meeting, we discussed some of the strengths and weaknesses of the State’s case, and
the relative merits of settlement and litigation.

To set the record straight, I want to emphasize that, at no time during that discussion (~
did either Chief Deputy Jack Tunheim or I ever suggest that the State was certain to win- )
this litigation. Our evaluation of the case is now and always has been that, while both: Q

sides have good arguments, the better course and the only way to assurz protection of the
natural resources at stake was to negotiate a fair agreement that the parues could control.

- All of the legal issues in the case--the effect of President Taylor’s 1850 removal
order, the etfect of the extinguishment language in the 1855 treaty, the possibility that the
creation of the original Mille Lacs Band reservation on the south shore of Lake Mille
Lacs in the 1855 treaty created its own set of Indian fishing rights on the lake, and the
impact of the Indian Claims Commission process--are subject to dispute. The State does
have strong arguments, but so does the Band, and the smart course is the one the DNR
has taken--to negotiate a fair agreement that assures preservation of our state’s natural

résources.

If this case goes to trial, with all of the likely appeals, either side could "win" and
either side could "lose." The costs to the taxpayer of this litigation will be high, no
matter what the outcome. The real loss, however, would be to lose this opportunity to put
this matter behind us and move forward together.

Best regarcig; |
SNV S\ R\ =

HUBERT H. HUMPHREY III
Attorney General

e

Crual Nanartiimity Emolover



STATE OF MINNESOTA

Office of the Attorney General

TO ;- ROD SANDO o DATE : March 29, 1993
Commissioner R T
Minnesota Department of Natural Resources

SEN. STEVEN MORSE

SCOTT R. STRAND ‘:x W PHONE:  296-0693

Assistant Attorney General

FROM

SUBJECT: Mille Lacs Band v, State
: Risks of Litigation

You asked us to provide some clarification on three claims made by those who wish
to minimize the down-side risk of litigating this case: that, if we litigate, the State can buy
time because the Band would not be able to exercise hunting and fishing rights until the
litigation is over; that the court could not order the State to pay money to the Band; and
that the State could always renegotiate even if the court ruling is adverse. All three of
those statements are wrong.

ARGUMENT NO. 1: If we litigate, the Band cannot win the right to hunt and fish .
free of state regulation until the litigation is over, which could take years, even decades.

This is clearly incorrect. If the settlement is not ratified, the Band can proceed to
seek a temporary injunction, or interim order, allowing them the right to exercise treaty-
based hunting and fishing rights while the litigation proceeds. To get such an injunction,
they would need to establish 1rreparab1e harm, likelihood of success on the merits, that the
balance of hardships favors granting interim relief, and that such an order would not be .
inconsistent with public policy.

Obv1ously, we would resist such a motion, but our experience w1th Judge Kyle in the
Fond Du Lac case suggests that the State’s vulnerability to such a request for a temporary
order is significant. An order to that effect could be in place as soon as this summer, or
could come down at any time during the litigation process. In any event, we consider it
highly likely that we will have a court order telhng us whether our defenses are likely to
succeed by sometime in 1994



Rod Sando, Commissioner
Sen. Steven Morse

March 29, 1993

Page 2

ARGUMENT NOQ, 2: The court cannot order the State to pay money to the Bz

It is probably now true that the Band could not win an award of compensatory
damages from the State for past denial of hunting and fishing rights, at least not in federal
court, because of the Eleventh Amendment bar. If the Band prevails, however, even in
" part, they would be presumptively entitled to an award of attorney fees under the Civil
Rights Attorney Fee Award Act of 1976, 42 U.S.C. § 1988. That could easily reach millions
of dollars alone. In addition, the courts have routinely ordered states to make whatever
expenditures are necessary to enforce and implement the injunctions, e.g. preventing
citizen interference, which could also conceivably entail millions of dollars.

ARGUMENT NO, 3: The State can always renegctiate, even if the court rules for
the Band. .

While technically true, renegotiation after a loss might well be a practical
impossibility. Wisconsin offered one of the six 1837 bands involved in :heir litig: ion a
package with $50 million to waive the hunting and fishing rights they won, and the Band
turned them down. Post-verdict renegotiations are extremely difficult; obviously, if the
‘State prevails, it will be highly unlikely that we will then be making a settlement offer.

I hope this discussion is helpful. Please let us know if you have any q':estions,

stras.bs2



. DANIEL K. INOUYE, HAWAII, CHAIRMAN
JOHN MCCAIN. ARIZONA. VICE CHAIRMAN
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PAUL WELLSTONE. MINNESOTA MARK O. HATFIELD, OREGON

EAN—

BYRON L. DORGAN. NORTH DAKOTA
BEN NIGHTHORSE CAMPBELL. COLORADO

e Anited States Senate

DANIEL N. LEWIS, MINORITY STAFF DIRECTOR
SELECT COMMITTEE ON INDIAN AFFAIRS
WASHINGTON, DC 20510-6450

‘March 23, 1993

The Honorable Steve Morris
Senate Author

G-24, Capitol

State Capitol Building

St. Paul, Minnesota 55111

Dear Senator Morris:

I am prompted to write based on information that has recently reached me
concerning inaccurate statements that have been attributed to me regarding negotiated
settlements of Indian claims. First, however, I want to take this opportunity to commend
your leadership in resolving the 1837 Treaty claims of the Mille Lacs Band of Chippewa
Indians. While treaty issues between tribal and state governments can be contentious and
challenging, it has been my experience that these matters can be amicably resolved in the
manner that you have now successfully concluded.

Quite to the contrary of views attributed to me, I am a strong supporter of negotiated
settlements, as an alternative to costly and lengthy litigation which typically leaves the parties
in adversarial positions -- one side has lost, the other side has won -- and bitter feelings
linger long after the litigation is concluded. Negotiations, on the other hand, encourage the
parties to work together to develop mutually-satisfactory and mutually-beneficial solutions
to their problems. Through the negotiation process, the parties begin to plan for the future
and to recognize that their future is a shared one.

I wish you well in securing the state leglslature s approval of the agreement with the
Mille Lacs Band.

66



STATE OF *AINNESOTA

Office of the Attorney General

TO :  SENATOR STEVE MORSE DATE : March 15, 1993
- G-24 State Capitol L I -
FROM : SCOTTR.STRAND - : PHONE : 296-0693

Assistant Attorney General

SUBJECT: Mille Lacs Treaty Settlement Issues

You left a message on my voice mail, asking about two questions that have come up
in your discussions about the Mille Lacs Treaty settlement.

T. irst one, as I understand it, has to do with the language in the settlement
agreeme:.(’s definition section, providing that "Mille Lacs Reservation" shall mean the
Reservation established for the Band in Article 2 of the Treaty with the Chippewa, 1855, 10
Stat. 1165. The concern is that, by including this definition, the State is somehow giving up
its right to challenge whether the 1855 reservation still exists, with potential consequences
for jurisciction, taxation, and other issues not related to hunting ar:: fishing rights.

That concern is misplaced. We defined "Mille Lacs Reservation" for purposes of the
agreement simply to clarify the difference between the original reservation created in 1855 +
and the newer, smaller reservation created following the Indian Reorganization Act of
1934. It is the creation of the 1855 reservation that might bring with it fishing rights ir -
"adjacer: waters," namely, Mille Lacs Lake, and therefore, that is the reservation we -
to in the agreement. There is no language in the settlement which in any way limit: 2
prerogative of the State to challenge any Band assertion of jurisdiction in the oid
- reservation, save for the hunting and fishing rights expr::sly acknowledged and regulated
by the agreement.

You also asked about the Winnebagos and claim: .zey might be making. I presume
this refers to the published notice circulated by opponents of the settlement involving a
land dispute. As far as we can tell, this is an internal, tribal land dispute between members
of that tribe to be resolved in tribal court. It has nothi::v to do hunting and fishing rights,
any of the relevant treaties, or any questio: “f concer: :0 the State, and should have no
bearing on the legislature’s deliberation of the Mille Lacs issue.

If you have additional questions, please do not hesitate to contact us.

stras.br0
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STATE OF MINNESOTA

Office of the Attorney General

T0 : RODNEY W.SANDO DATE :  January 26, 1993

Commissioner .
Minnesots Department of Natural Resources

RONALD NARGANG
Deputy Commissioner
Mlnnesota Department of Natural Rcsourccs

FROM : SCOTTR. s*rrmm%%
Assistant Attorney Gehdr

SUBJECT:  Mille Lacs Band of Chippewa v, State of Minnesota
: «P0st-1855 Developments

As I understand it, opponents of the proposed settlement are now arguing that
developments after the 1855 Treaty guarantee that the Siate will prevail if this case is
litigated, Much of the focus is on the Treaty of May 7, 1864 and the Nelson Act of 1889,
.. two .documents with which we are quite familiar, The 1864 treaty contains language
providing that the six reservations established in 1855, including the original Mille Lacs
Reservation, were to be ceded back to the United States in exchange for a much larger
Leech Lake reservation. The Nelson Act in turn provided for the cession of all remaining
reservations in Minnesota, except Red Lake and White Earth, and the sale of former
. reservation lands not necdcd for the Indian allotment program. Both the 1864 Treaty and
the 1889 Nelson Act were enacted in response to considerable non-Indian settlement
pressure, and the U.S. Supreme Court eventually held that the intent of the 1889 Act was to
ratify non-Indian settlement within the original 1855 reservation.

If this case goes to court and the existence of the reservation is an issue, the Statc’s
argument will be that the 1864 Treaty and the 1889 Nelson Act terminated the 1855
reservation and all of the hunting and fishing rights that may have gone along with that.
The Band, however, would make the cuse against termination as follows:

L Congressmnal intent to terminate or diminish reservations is not to be lightly
inferred and the courts’ traditional solicitude of Indian rights favors the survival of

reservation boundaries. Solem v, Bartlett, 465 U.S. 463 (1984); Pittshurg & Midway Coal
Mining Co, v, Yazzic, 909 F,2d 1387 (10th Cir. 1990). Any ambiguity is to be resolved "o

the benefit of the Indians." Decoteau v, District County Court, 420 U.S. 425 (1975).

.. 88



Rodney W, Sando, Commissioner
Ronald Nargang, Deputy Commissioner
January 26, 1993
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2.  The 1864 treaty contained a proviso expressly excepting the Mille Lacs Band
from being forced to remave from the 1855 reservation "su long as they shall not in any way
interfere with or in any manner molest the persons or property of the whites." That
concession was due to what the treaty called the "good conduct” of the Mille Lacs Band,
particularly during the 1862 Indian uprising. . - T : :

3,  The Nelson Act also expressly allowed members of the Mille Lacs Band to
‘remain on the home reservation and to take allotments there rather than move to White
Earth although very few, if any, Mille Lacs allotments were actually made.

4, In at least two later statutory enactments, in 1890 and 1902, Congress referred
expressly to the rights of Indians "within the Mille Lacs Reservation,” suggesting *at
Congress believed it had not terminated the reservation with the Nelson Act.

S. In previous cases involving other 1855 reservations supposedly terminated by
the Nelson Act, courts have held that the Nelson Act neither terminated nor diminished

them, E.g. Leech Lake Band v, Herbst, 334 F.Supp. 1001 (D. Minn. 1971),

6. The position of the Office of the Solicitor of the U.S, Department of the
Interior is that the 1855 Mille Lacs reservation remains intact today, (February 28, 1991
opinion letter, attached.) ‘

If the case is litigated, we will contend that the 1855 treaty extinguished any hunting
and fishing rights rescrved in the 1837 treaty that may have survived President Taylor’s
1850 removal order, and that the 1864 Treaty, the Nelson Act of ‘1889, and the Indian
Claims Commission process extinguished any hunting and fishing rights claims that were -
left. The Band has strong arguments <:n those issues as well, however, and, as we have
always said, it is not possible to predict with certainty what the court will do.

If you have additional questions; plcase give me s call,

stras.bll
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ZIONTZ, CHESTNUT, VARNEL.L, BERLEY & SLONIM ' A
ATTORNEYS AT LAW N

FOURTH AND BLANCHARD DUILDING

JOHN B. ARUM
210" FOURTH AVENUE, SUITK 1230

RICHARD M. BERLEY

ETEVEN H, CHESTNUT SEATTLE, WASHINGTON 98121
MARC D. SLONIM : (206) 448-1230
JAMES L.VARNELL TELEGOPER: (206] 440-0962

ALYIN J. ZIONTZ

Via Telefax

April 20, 1993

Jeffry R. Chaffee Stephen G. Froehle

Special Assistant County Atty. Persian, MacGregor & Thompson
" Mille Lacs County cOurthouse 1530 International Centre

Milaca, MN 56353 900 Second Avenue South

Minneapolis, MN 55402
Dear Jeff and Steve:

This responds to your April 13, 1993, letters. I received
Steve's letter on Friday, April 16, and Jeff's letter on Monday,
April 19,

Your 1letters ask the Band to abandon the agreement it
negotiated over a two-year period with the Department of Natural
Resources and the Attorney General's Office and instead join in a
new series of negotiations to explore settlement with the counties,
the landowners, and the State. Neither of you identify what
changes your olients' will seek in the existing agreement or
otherwise disclose your settlement positions. Steve appears to
suggesit that the so-called "adjacent property owners" and perhaps
other as-yet-unidentified landowners be included in the
negotiations as well. ’ .

You each urge the Band to pursue this course on the ground
that, even if it 1s approved by the Legislature, the settlement
agreement between the Band and the State cannot be approved by the
district court without your clients' consent. The Band is not
prepared to embark on this course for the following reasons.

First, we do not agree that your clients' consent is regquired
for the current agreement to be approved by the court. Indeed, we
are surprised you would take this position in light of your
contrary representations to the Eighth Circuit.

~
o
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Jeffry R. Chaffee
Stephen G. Froehle
Page 2

In oral argument, you each stated that the State and the Band
could settle their dispute, at least in substantial part without
the consent of your oclients. When asked whether allowing the
landowners to intervene would "put a wrecking ball to the whole
sattlement proovess,” Bteve responded:

I don't see how that sould be, because the band and the
State can settle their differences in this litigation and
" submit it to the lLegislature whether or not 1anggmg;g
gre granted intervention. Because their settlement i
with public resources and the landowners do not re g;g,z

have a say as to public resources.

- Trans. at 8-9 (emphasis added). When pressed on this issue, Steve
limited the issues on which the landowners would "want" to have
input to the recognition of treaty rights on private lands, and
charaoterized such recognition as being "very 1limited"™ in the
current agreement:

It's the landownerxa' position that they would be allowed
to negotiate issues of settlement which affect the
private 1andmmers. 7 € resources t incide
2 :d; in other words the fish or
the deer on the land. Therefore, the State can submit
their settlement to the Legislature on those issueg., To
the extent that any recognition of rights as they pertain
to private land which is one aspect of the settlement,
that is something that landowners wouid want input in.
has _to mits on s .

(And Bo if you're allowed to interVene here. what
does that do with the plan that is ow advertised as
being submitted to the legislature?) :

ink it stops lan ed t
the legislature. Landowners would like input on those

issues regarding private property which at this point are
ted ttiem |

Id. at 9-10 (emphasis added).
Jeff was also asked wvhether intervention would mean that the

parties would have to return to the negotiating table. He too
assured the court that this would not necessarily be required:
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Jeffry R. Chaffee
Stephen G. Froehle
Page 3

understanding is that parties to a lawsuit can settle
with the opposing fartles independently of other parties.
And that very easily could be the case here.

- Id. at 23. Jeff agreed with Steve that, to the extent the
agreement addresses hunting and fishing resources, it is within the
State's power to make. "[P]lublic waters are not owned by the

County. It's e reso e
as ugl]., ags far as ggg;. tiﬁh Qr any of those." Id. at 27

(emphasis added).

Your curxrent position, that the district court has
authority to approve a consent decree without your oclients’
approval, cannot be reconoiled with your representations to the
Eighth Circuit. Contrary to Steve's assertions, the Eighth Circuit
did not rule that "any impact upon the public resources . . .
requires Iandowner jinput and approval,® 4-13-93 ILtr. at 2
(emphasis added). Indeed, the court did not address the
requirements for negotiation or approval of a consent decree at
all. ‘

Any impact on your clients' interests that may result from the
settlement agreement in this case will be the result of State
legislation. Although legislation frequently affects the interests
of State citizens or subdivisions, their consent is not required
for the legislation to be valid. The Eighth Circuit's opinion does
not suggest, much less hold, that a special rule applies to this
case, glving State citizens and subdivisions the right to block
State 1 islation on the use of public natural resources merely by
withholegng their consent.

Second, your clients have had and retain substantial input
into the current settlement process. Jeff .participated in all
settlement meetings from May 22, 1991 (whén he rirst asked to
participate) until early March, 1992, and received all materials
exchanged by the Band and the State up until that point. Virtually
' every major issue was addressed, and MOst were resolved, during
those meetings. (Steve and his clients did not seek to participate
in these meetings.)

Further, you and your clients have been extremely active
participants in the legislative process. We have been present at
hearings at which you, your clients and others with similar
interests and positions have submitted extensive written materials
as well as oral testimony. We understand that, in addition, you,
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your clients and your allies have had numerous opportunities to
present your views to legislators outside of the formal hearing
process.

These efforts have had a substantial impact on the process.
We understand that the Govermor, the Attormney General, the
Commissicner of Natural Resources, the Senate and House leadership,
and th: :nate and House sponsors of the proposed legisglati:n held

"a pres=: .>nfersnce today to propose a revisions in the agr:asment,

which :id eiiminate any exclusive rishing zone in Mille Lacs
Lake, ais revision addresses a concern that has been asserted
agienuuusly in the legislative process, by your clients among
others.,

As intervenors, your clients will als: have an opportunity to
present their views to the district court if the settlement
agreement 1s approved by the legislature. Given the substantial
opportunities your clients have had and retain to have input into
the current process, and their ability to influence the process as
reflected in the revisions prop-:ed today, the Band does not
believe it is reasonable or necscssary to abandon the existing
agreement and start the process anew,

your failure to identifty the specifric changes your
clients seek in the current agreement is of great c¢oncern to the
Band. Without knowing what changes you are seeking, the Band
~annot j: “7e whether thers 1s any realistic pr: -pect of success in
4 new L: .lation effort Moreover, your c...ents' decision to
launch ¢ +1 out legisla:ive and 1ic relations assault on the
settleme::c agreement, without <first having the courtesy of
communicating their c¢oncerns directly to the Band, casts
substantial doubt on your assurances that they are genuinely
interested in a settliemer* that is fair to all parties.

Fourth, given the l¢..yth of time this case has be: - pend: i,
the continuing harm inflicted on tha Band and its membe . from iae
denial of 1its treaty rights, and the current uncartainties
surrounding settlesent, the Band is determined to move forward with
the litigation. If the current settlement effort is unsuccessful
the Ban¢ 111 have to evaluate vhether it is feasible, let alone
desirab. - to undertak: a n.¥ settl¢ ant effort at the same time ‘'t
is prep: . ng its case rtor trial. Tis Band has made no decision un
these matters at this time. : '

73

TN



April 20, 1993
Jeffry R. Chaffee

Stephen G. Froehle
Page 5

I will be in Minnesota Tuesday and Wednesday next week (April
27 and 28) to attend the scheduling conference, and can meet with

either or both of you to discuss these matters further at that
time. Please call me if you would like to arrange a meeting.

Very truly yours,

ZIONTZ, CHESTNUT, VARNELL,
BERLEY & SLONIN

«A/l&nx_ :ES{wnlL__

Marc D. Slonin
cc: Anderson
Wedll
Szotkowski

61t \wp51\0063\nds :kviChnilon MLY 1 0083.03847
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STATE OF MINNESOTA

Office of the Attorney General

TO : RODSANDO - : DATE : March 29, 1993
Commissioner
Minnesota Department of Natural Resources

SEN. STEVEN MORSE

FROM : SCOTTR.STRAND by S T oo 296.0693
Assistant Attorney General

SUBJECT: Mille Lacs Band v, State

Standing of Individual Indians; Dismissal Without Prejudice

You have asked two related questions:

1. - What standing in court do individual Indians have to bring treaty harvest rights
claims?

2. What is the effect of the provision in the proposed settlement agreement
providing that the individual plaintiffs will be dismissed "without prejudice?" Would it
make any difference if they were instead dismissed "with prejudice?"

The plaintiffs in this lawsuit are the Mille Lacs Band and four individual Band
members: Arthur Gahbow, Walter Sutton, Carleen Benjamin and Joseph Dunkley. Mr. .
Gahbow is now deceased. These four assert in the Complaint that they harvest natural
resources for subsistence purposes, and that the state has interfered with their rights to do
so under the 1837 Treaty. They sue on behalf of themselves and all other Band members.
The Band and the four individuals ask the court to determine their treaty rights and
prohibit the state from interfering with the exercise of those rights.

Four individual Band members were included as plaintiffs in this lawsuit to show that
the claimed harvest rights, which obviously can only be exercised by actual human beings,
were in fact being infringed by the state. This is typically the way these cases are pled. The
Band could probably have brought this lawsuit with ondy itself as plaintiff, but including -
several individuals adds a degree of tangibility. The key point is that although the Band
could have brought this lawsuit without the individuals, the individuals could pot have
brought this lawsuit without the Band.

The U.S. Supreme Court made it clear long ago that treaties do not vest rights in
individuals, because the government dealt with the bands and all promises were made to
the bands. Sac and Fox Indians (Iowa) v, Sac and Fox Indians (Oklahoma), 220 U.S. 481,
483-84, 31 S. Ct. 473, 474-75 (1911). This principle has been specifically applied to treat.
hunting and fishing rights; these are recognized as rights held communally by Indian bands,
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not as individual rights owned by band members. See, e.g., Whitefoot v. United States, 293
F.2d 658 (Ct. Cl. 1961), cert. denied, 369 U.S. 818 (1962)(treaty-guaranteed use of

accustomed fishing places on or off the reservation is a tribal right for adjustment by the
tribe); United States v. Washington, 520 F.2d 676, 690-91 (9th Cir. 1975), cert. denied, 423
U.S. 1086 (1976)(even in instances where treaty commissioners identified certain "fish
stations" as the property of individual Indians, regulation of the use of such stations was a
matter vested wholly in tribal government).

Both state and federal courts in Minnesota have applied this principle to treaty
hunting and fishing rights claims here. In the 1985 lawsuit involving hunting and fishing
rights claims under the 1854 Treaty, which was ultimately resolved by negotiated settlement
in 1988, an individual plaintiff attempted to block court approval of the settlement. The
federal judge specifically relied upon United States v. Washington in ruling that individual
band members could not stand in the way of the negotiations conducted by the band.
Grand Portage Band of Chippewas of I.ake Superior v. Minnesota, No. 4-85 Civ. 1090, slip
op. (D. Minn. June 8, 1988). Just a year ago, in a case briefed and argued by the Attorney
General’s Office, the Minnesota Court of Appeals ruled that treaty hunting and fishing
rights belong to recognized band governments, not to individual band members. State v.
Shabaiash, 485 N.W.2d 724 (Minn. Ct. App. 1992).

Because it is the Band that owns the treaty right, the Band must be involved in any
lawsuit claiming it. If the only plaintiffs were individual Band members, they would be
without standing to bring the lawsuit because they do not own the treaty right at issue.

In light of all of this, it should be clear that dismissing the individual plaintiffs without
prejudice is not detrimental to the state. It simply puts these three remaining individuals
back into the same position as every other member of the Mille Lacs Band. Dismissal
without prejudice means that these individuals are.free to raise their claims again in the
future, just as any other Band member could. However, the fact that none of these people
would have standing, and the fact that the treaty harvest rights would already have been
finally determined by the current lawsuit, mean that they will not get very far.

You should keep in mind that the dismissal provision in the proposed agreement
(Part III, p. 10) applies only to the individual plaintiffs, not to the Band. The Band is not
being dismissed at all. Rather, the court will retain continuing jurisdiction over the Band
and the State (Part VI, Sec. C, 13, p. 29; see also Appendlx C, Consent Decree, pp. 38-39).
This is necessary to insure that questions that may arise under the agreement in the future
can be resolved.

Would the situation be any different if the individual plaintiffs were dismissed with
prejudice? Not in any significant way. Dismissal with prejudice would mean that these
individuals could not raise these claims in any future lawsuit, but it is clear that they would
not be able to do that anyway without Band involvement. The Band can never again raise
these claims because they will be resolved, either by settlement or litigation, by this lawsuit.
Whether the individual plaintiffs are dismissed with or without preJudlce makes no
material difference. :

mast.au9
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Mr. Ted Grindal

Opperman, Heins & Paquin
2200 Washington Square

100 Washington Avenue South
Minneapolis, Minnesota 55401

Re: Bob De Vries Memorandum--Finality of Mille Lacs Settlement
Dear Ted:

Thank you for sending me a copy of Bob DeVries’s memorandum, which raises
concerns about the finality of the proposed Mille Lacs settlement. I hope the following
information will help allay those fears.

The language "dismissed without prejudice” applies only to the claims of individual
plaintiffs, which means those individual people who are listed as co-plaintiffs in the lawsuit
with the Mille Lacs Band. It does not apply to the Mille Lacs Band, and, if this agreement
is ratified, no future Band government will have the option to reinstate the lawsuit if they

no longer wish to abide by the settlement agreement.

Individual Band members who do not approve of the settlement may try to sue the
State and claim 1837 or 1855 treaty rights, whether or not they ever joined the original
complaint. That is of very little concern. The courts have made it quite clear that treaty
rights belong to recognized band governments, not to individual band members, and our
office has been successful in defeating claims brought by individual members on that basis.
E.g. State v. Shabaiash, 485 N.W.2d 724 (Minn. Ct. App. 1992)(individual could not assert
1854 treaty rights). By dismissing the individual plaintiffs’ claims without prejudice, they
are in the same position as any other individual member. They can sue, but they will not
get very far.

]

Mr. DeVries also is concerned about language in the agreement where he claims the
State has recognized the Band’s 1837 and 1855 treaty rights. The point he is missing is that
the agreement provides that the State recognizes those rights but only as defined and
limited by the agreement. As the document says at the end of paragraph 1 on page 10, the
parties agree "that the nature and extent of these 1837 and 1855 treaty harvest rights are
fully and exclusxvely defined by this Agreement The scenario that Mr. DeVries describes,
where the State is at a disadvantage because it has conceded the issue away, therefore is
not supported by the language of the agreement in any way.

7
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I hope this information helps clarify the settlement  suage. If you or anyone else
wish to discuss these issues further, please give me a call. ‘ :

ry truly yours,

SCOTT R
Assistant £ ‘ney General

(612) 296-0693

stras.bqd
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Finally, the Court finds it appropriate to dismiss without
prejudice the claims of plaintiffs Gagnon and Hendrickson from
this action. Because the treaty rights at issue are collective
rights of the tribes, and not individual rights of the tribe

members, see, e.g., United States v. State of Washington, 520
F.2d 676, 691 (9th Cir. 1975), cert. denied, 423 U.S. 1086

(1976), it is inappropriate to permit Gagnon to stand in the way
of the negotiations conducted by his own governmental

representatives.!

Grand Portage Band of Chippewas of Lake Superior, James
Hendrickson, Curtis Gagnon v. The State of Minnesota
and Joseph N. Alexander, Commissioner, Department of
Natural Resources of the State of Minnesota, CIVIL 4-
85-1090, (1988).
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Commissioner
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SEN. STEVEN MORSE

FROM : SCOTT R.STRAND 5\/ Yireads
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SUBJECT: Mille Lacs Band v. State
Exclusive Rights in Waters Adjacent to Reservations

The creation of an exclusive tribal fishing zone in Lake Mille Lacs as part of the
proposed settlement of the above case has given rise to the following question:

QUESTION

What fishing rights in Lake Mille Lacs could the Band be awarded through litigation,
and could those rights include an exclusive zone?

ANSWER

Federal courts have found exclusive fishing rights, apportioned fishing rights, and
rights to fish free of state regulations based on claims of rights to fish in waters adjacent to
a reservation. The notion that federal courts cannot create exclusive tribal fishing zones is
wrong. See Cohen, Handbook of Federal Indian Law 501-07 (1982) and cases cited.

Some courts have found tribal fishing rights in- off-reservation waters based on their
interpretation of the original intent and expectations of the parties to .a treaty. In cases
where fishing rights are found to exist, courts have sqmetimes found this right to be
exclusive and sometimes to be shared-in-common with non-Indians. Courts have allowed
states to regulate both exclusive and "shared-in-common" off-reservation rights, but only for
conservation or health and safety reasons. Conservation measures will fail if they are not
reasonable, if application to Indians is not necessary to the government purpose, or if the
measure subjects Indians to discriminatory treatment. Courts vary widely as to what
constitutes a reasonable, necessary, and non-discriminatory measure.

The varied treatment of these issues by state and federal courts means that in this
case, predicting the likelihood that the band will be awarde