
) 

MILLE LACS TREATY SETILEMENT 

SENATE FILE #���9 
:d <"t.:' 

SPONSORED BY SENATOR STEVEN MORSE 
. ,; .,.-

( ) 
IN'TR.ODUCED APRIL 21, 1993 

· '· ,.f. 

1. r· 

This document is made available electronically by the Minnesota Legislative Reference Library 
as part of an ongoing digital archiving project. http://www.leg.state.mn.us/lrl/lrl.asp 



· ltn't�h�-- leH1\'\5 N"ti1e 
A meri CGh s.. L\4:,e neic;,._. 

0 
0 • 

·s-,.,._ 7��·� 
�1/,2-

( 
\ 

',1 



J 

1,ru rn @ rn � w ru 1 � 
TABLE OF CONTENT�EP 2 2 2003 

LEGIS.LATIVt lihi:1H:1�Lt LIBRAR' STATE OFFICE BUILDINO 
C'T Or\111 "" "' 

I . SUMMARIES . . . . . . . . . . . . . . . .1 

A. SUMMARY OF MAJOR SETTLEMENT PROVISIONS SUBMITTED BY THE 
· DEPARTMENT OF NATURAL RESOURCES . . . . . . . . . . . .  1 

B. BACKGROUND ON LEGAL ISSUES REGARDING THE MILLE LACS 
BAND V. STATE OF MINNESOTA SUBMITTED BY SENATE COUNSEL 
AND· RESEARCH. . . • • . • • • • . . . . • • • . • • • .10 

1 • Introduction. • . • • • . • . • • . • • • • . • . 10 
2. Canons 9f Indian Law Construction • . • • . • . •  11 
3. Aboriginal v. Treaty-Recognized Rights • • • • • •  11 
4. Historical Documents-Federal Treaties, Acts, and 

Orders. . . . . . . • . • • • • • • • • . • • • • 12 
a. Treaty with the Chippewa, 1837 • • • • • • • •  12 
b. 1850 Presidential Removal Order . • . . • • .  13 
c. Treaty with the Chippewa, ,_1855. • • • • • • .15 
d. Treaty with the Chippewa,.Mississippi, an<:{ 

Pillager and Lake Winnibigoshish, 1864 • • • •  18 
e. Nelson Act, 1889 • • • • • • • • • • • • • • •  18 
f. Indian Claims Commission • • • • • • . • .  · • •  20 

5. Appendix A. • . • • . . . . • • • . • . . • . • 22 
a. Minnesota Court Cases. . • • • • • . • •  22 

1. Minnesota Federal Court Cases • • . • • •  22 
2. Minnesota State Court Cases • • • • • • •  24 

b. The Wisconsin Ca�es. • • • • • • • • • . 26 
c. Court Cases In Other States • • • • • • • • •  28 

6. Appendix B: Minnesota Treaty Areas • . • . • • •  31 
7. Appendix C: Letter of opinion from the United 

States Department of the Interior 
regarding the status of the 1855 
Reservation. • • . . • • . -. . • . • . 32 

C. SPECIAL RULES FOR INTERPRETING INDIAN LAW SUBMITTED BY 
THE HOUSE RESEARCH DEPARTMENT . . . . • . •  · • • . . • 37 

D. TRIBAL SOVEREIGNTY -- LIMITS ON STATE POWER SUBMITTED 
BY THE HOUSE RESEARCH DEPARTMENT • . • • • . . • . • • 38 

E. MILLE LACS �D OF OJIBWE V. MINNESOTA SETTLEMENT: A 
SUMMARY SUBMITTED BY SENATOR STEVEN MORSE • . • . • • 41 

F. MAPS AND ·GRAPHS SUBMITTED.BY THE DEPARTMENT OF NATURAL 
RESOURCES • • . . • • • • . . • . . • • . • • . . • 5 0 

i 

A 



\ 

/ 



) II. OTHER LETTERS ADDRESSING LEGAL ISSUES . .  . • . 58 

A. FINALITY/OTHER BANDS . . . . . . . . . . . • . • . . .  58 
1. Finality of proposed settlement of the 1837 Treaty 

Lawsuit submitted by the Attorney General . . . .  58 
2. 1837 Treaty-Finality Issue for Other Signatory 

Bands. . . . . • . . . . . • . • • • • . . • • • 6 0 

B. LETTER TO MR. SCHNEIDER REGARDING THE PROPOSED 
SETTLEMENT FROM THE ATTORNEY GENERAL • . . . . • . . .  63 

C. RISKS OF LITIGATION SUBMITTED BY THE ATTORNEY GENERAL. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • 6 4 

D. LETTER TO SENATOR MORSE FROM SENATOR INOUYE, CHAIRMAN 
OF THE UNITED STATES SENATE SELECT COMMITTEE ON INDIAN 
AFFAIRS. . . . . • ·• • . . . • . . • • . . . • . • • 6 6 

E. 1855 RESERVATION • • • • • • • • • • • • •  67 

F. IMPACT OF INTERVENORS ON THE PROPOSED SETTLEMENT 
SUBMITTED BY MARK SLONIM, ATTORNEY AT LAW • . • • . •  70 

G. DISMISSAL. . . • . . . . . . • . . • • . . . • • • • 7 5 
1. Standing of Individual Indians; Dismissal Without 

Prejudice submitted by the .Attorney General • ..• 75 
2. Letter to Mr. Grindal regarding Dismissal Without 

Prejudice from the Attorney General . • . • . . • 77 
3. Grand Portage Band of Chippewas of Lake Superior, 

James Hendrickson, Curtis Gagnon v. The State of 
Minnesota and Joseph N. Alexander.Commissioner. 
Department of Natural Resources of the State of 
Minnesota, CIVIL 4-85-10�0, (1988) • . . . • • • •  79. 

H. EXCLUSIVE RIGHTS IN WATERS ADJACENT TO RESERVATIONS 
SUBMITTED BY THE ATTORNEY GENERAL. . • . . . • • 80 

I. AUTHORITY OF THE STATE TO ENTER INTO NEGOTIATED 
AGREEMENT WITH INDIAN TRIBE • • • . • • • • • • • • • 82 
1. Letter submitted by the Attorney General • • • • • 82 
2. Leech Lake Cit. Com. v. Leech Lake Band of Chippewa 

Ind. , 355 F. Supp. 697 (1973)' •.• • . • • • • . •  84 

J. RECOGNITION: LETTER TO MR. ANNETTE FROM MARK ANDERSON, 
FI'ELD SOLICITOR, REGARDING THE SANDY LAKE TRUST LANDS. 
• • • • • • • • • • • • • • • • • • • • • • • • • • • 8 8 

K. - SUMMARY OF OPPOSITION SUBMITTED BY THE SLMLA • . • • • 90 

L. RESPONSE TO LETTER OF OPPOSITION SUBMITTED BY JIM 
GENIA, DEPUTY SOLICITOR, AND MARK SLONIM, ATTORNEY AT 
LAW, REPRESENTING THE MILLE LACS BAND OF CHIPPEWA . .  92 

ii 

A 



( 
._t �--

(_ 



) 

/ ) 

III. LETTERS OF ENDORSEMENT . . . . . . .  . • • 94 

IV. EDITORIALS AND OTHER PRESS ARTICLES . . . . . . . . . . .  105 

i i i  





) 

) 

SUMMARY OF MAJOR SETTLEMENT PROVISIONS 
MILLE LACS BAND OF CHIPPEWA AND THE STATE OF MINNESOTA 

This is a summary of the major elements of a. tentative settlement agreement between the Mille 
Lacs Band of Chippewa and the State of Minnesota concerning Band claims to hunting, fishing, 
and gathering rights in the ceded territory under the Treaty of 1837. This tentative settlement 
addresses the major areas of concern, but final details of the agreement still must be agreed to. 

This settlement is subject to approval of the Minnesota State Legislature and the government of 
the Mille Lacs Band of Chippewa. 

This agreement, if approved, will provide: 

1. A final court approved settlement of the Mille Lacs Band's claims to hunting, fishing, and 
gathering rights under the 1837 Treaty and claims to fishing rights on Lake Mille Lacs under 
the 1855 Treaty. 

2. Recognition of the Mille Lacs Band's hunting, fishing, and gathering rights with the 
following limitations. 

3. 

4. 

5. 

• All harvesting rights will be exercised pursuant to a Band conservation code; 
• Commercial harvest of big game, game fish, and timber will be prohibited, other 

resources may be harvested commercially under _a band code; 
• No spearing or netting of game fish except for subsistence in a tribal fishing zone in Lake 

Mille Lacs, Ogechie, Onamia, Shakopee Lakes and their connecting rivers; three additional 
lakes to be determined through mutual agreement, and 20 miles on the St. Croix River; 

• Hunting, fishing, and gathering on private lands will be prohibited unless the _lands are 
open to public hunting or fishing by land owner consent. 

A tribal fishing zone of about 6,000 acres of Lake Mille Lacs adjacent to the reservation, 
(approximately 4.5% of the lake.) 
• Opportunities for Band regulated sport angling by non-Band members in the tribal zone; 
• There will be no commercial harvest in the tribal zone by Band membeis or non-Band 

members; 
• Fishing in the tribal zone will be managed so that the total annual harvest of walleye is 

similar to the rest of the lake (approximately 4 pounds per acre in a typical year). 

Cooperative management, protection, and enhancement efforts to insure the continued 
health of the shared resources in the state. 

The State will convey 7,500 acres of land to the Band. ' 
• Precise locations of the land have not yet been determined. Parcels will be located 

contiguous to or near Band lands; 
• Selection of the lands wi.11 be subject to a procedure that will include opportunity for 

comment by affected local governments and the public; 
• No casinos will be permitted on these lands; 
• The State will continue to make payments in lieu of taxes to the counties for the lands. 

6. The State will pay the Band a total of $10 million over the next five years. 
• The Band will invest 50 percent of the $10 million payment in a fund that for 10 years, 

may be used only for environmental and natural resource management and law 
enforcement. 

12/11 /92 - MONA 
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QUESTIONS AND ANSWERS ON THE TENTATIVE SETTLEMENT AGREEMENT BETWEEN 

THE MILLE LACS BAND OF CHIPPEWA AND THE STATE OF MINNESOTA 

Why reach a negotiated settlement? Why not let the courts decide 7 
When parties negotiate a settlement to a dispute, they, not the court, control the outcome. 
Each side is forced to examine its position and decide what is truly important and what is 
not. The negotiation process compels compromise and reasonable accommodation of the 
true needs of both sides. It results in an intelligent resolution of the dispute. 

Litigation poses risk for both sides in this dispute. Both sides have good arguments to 
make; either side could win or lose some or all of the case. When you go to trial, you are 
committed to try your hardest to win, but ultimately the court decides. It is likely that 
neither side would be very happy with a potential court resolution. 

A negotiated settlement is especially desirable in this particular case because it involves a 
government-to-government dispute over a matter of significant social and political concern. 
It is in the best interest of the State and the Band, and their respective constituents, to 
work this out themselves, and not leave it to the court. 

- What is the significance of the 1855 Treaty in this case 1 
Although this lawsuit is about hunting and fishing rights of the Mille Lacs Band under the 
1837 Treaty, the 1855 Treaty plays a key role in this dispute and the proposed 
settlement. The 1855 Treaty ·is one of the main elements of the state's defense, for it 
contains language that the state believes revoked any hunting and fishing rights. created by 

) the 1837 Treaty. 

However, the 1855 Treaty also created the Mille Lacs reservation which lies along the 
southern shore of Lake Mille Lacs. there is a strong argument that the creation of a 
reservation carries with it the right to fish in- the adjacent waters, which in this case would 
be Lake Mille Lacs. While the Band is not raising this claim in this lawsuit, it clearly could 
in the future. Even if the state prevailed in its argument in this lawsuit that there are no 
longer any hunting ()r fishing rights under the 1837 Treaty, similar rights in Lake Mille Lacs 
might well exist under the 1855 Treaty by virtue of the existence of the reservation. In 
the proposed agreement, the Band has agreed to settle all of its claims to fishing rights 
within Mille Lacs Lake under both the 1837 and 1855 treaties. 

What does this _settlement do 7 
The agreement provides a final, permanent solution to the question of the treaty hunting 
and fishing rights of the Mille Lacs Band underthe 1837 treaty. 

In the agreement, the Band has agreed: 
• to not commercialize big game, game fish, or timber; 
• to restrict its subsistence netting and spearing harvest to six lakes, a Tribal 

Fishing Zone (TFZ) on the Lake Mille Lacs, and 25 miles of river: 
• to regulate-the walleye.harvest in the TFZ at the same level as the rest of the 

lake; 
• that there can be an opportunity for non-Band members to fish in the TFZ. 
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The State has agreed: 
• to designate Ei ,000 acres on Lake ·.. Lacs (approximately 4, 5 percent of the 

lake) as a TFZ where the harvest w ;:; regulated t'-v the Band; 
• to transfer 7 ,500 acres of land to tht jand after a t tocess of public input and 

input from loc? · qovernments. no casi �ios will be built on the land; 
-• to pay the Bar· $10 million c Jar fhr; · MS. For at least 10 ye·ars, 50 perc�nt 

of the payment will be dedicated tc ;111 reso·( a law enforcement, 
management, and environmental pr · on . 

. What does it mean that thl1 la a final agreement? 
: If the agreement is accepted by the Minnesota State Legislature and :t1e Band government 
and approved by the court, it will be the final resolution of the matters in dispute, just as if 
the case were fully litigated and decided by t "' ·." court. This ac-·· �ement is different from 
other agreements because it utilizes a land t> i rer and a one :>ta money payment. Other 
agreements require ongoing annual payments by the State, which leave questions open 
about the future existence of those agreements. One-time land and money compensations 

. results in a done deal--a t>· .,"�ment agreeme, · 

What la aubsisten�• harve ,; Given the succt ·.' : i the casino·· · ::les the Band need 
subsistence harvt/ . .·, 
Subsistence harvest is harvest f�r personal use. Big game, g&;' .. ·":,� or timber cannot tif 
sold commercially. The success of the casinos has been sudder-� '*�,d extreme. The 
settlement is permanent, the· continued success of the casinos �-- ··· ,, not be. Treaty rights 
ar:e regarded as fundamer.:tal t: ".ihts by Indian people. Regardle.:· · �he success or failure 
of the casinos, these rite · �rs extremely important to Indian ._;. . !>''

· 
because of their 

traditional, ceremonial Jltural significance The subsistence narvest right also 
assures-that, if needed -red, Band membe,· · wv ��ave the ,-:1ht to harve�t resources 
for personal use. 

Will the agreement allow sp�{tdng am:; �·�etting7 
· No spearing or netting of game fish will be allowed except in the Mille Lacs TFZ: lakes 
Onamia, Ogechie, and Shak0

' · ·J:9 and approximn·t1 -'v five mile:" �,f the Rum River that 
connects them; three other ' , to be determr. ,. 1- :J in the fut:. .... .,;;; and 20 miles on the St. 
Croix River (south from the ·.::where the rivr becomes the Minnesota Wisct,:msin 
border). Spearing and nettat,i will only be allowed for subsistence harvest. Harvest by 
Band members in those areas will be regulated by a Band Conservation Code. Band and 
State Conservation Officers will be cross-deputized and jointly ensure compliance with the 
Band code and State laws reiating to game and fish. 

Why spearing? 
SpearL,·-·· �s a traditional method of harvest. It has been \ited by Band membe,· -�� for 
centu;,· !('.<,. and is also anowed for non-Band members f,;1lr certain species in sor>1·'. parts of 
Minnesota under Statf; :,;�ulation. Band member speadng activities will be limited to 
subsistence harvest ar will be regulated under the Conservation Code to assure the 
het ,, of the resources, 

Wt; ·• · ,1: a Band Conser . 1ation Code 7 
Jut ,. the State has hunting and fishing regulations, the Conservation Code is the Band's 
reg"'·:,.Jtions. Like the State, the Band bases its conservation code o_n sound, established 
principles of resource management. The goal is to allow sustained harvest while 
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maintaining a healthy, viable resource base. The current Band Conservation Code is similar 
) to State regulations. The Conservation Code will be used by the Band to regulate hunting 

and fishing activities of Band members and those non-Band members licensed by the Band 
to use the TFZ. 

) 

Why aren't Band members subject to State regulations? 
While states regulate most fishing and hunting, federal law can preempt state law if the 
federal government chooses to do so. For example, the federal government regulates 
waterfowl harvest in all 50 states. The Mille Lacs Band entered into a treaty with the 
United States in 1837, before Minnesota was a state. That treaty is a binding, 
enforceable federal law, and preempts state law. Under the treaty the Band gave up 
possession of a large portion of land but may have reserved the right to hunt, fish, and 
gather on that l�nd. And so, any hunting and fishing rights reserved by the Band under 
the treaty are not subject to state law. 

Do the hunting, fishing, and gathering rights extend only to land on the reservation? 
No, the rights extend to all public land in the ceded territory, but not to private land unless 
the landowner allows public hunting. 

Where is the 7,500 acres of land to be transferred? 
No decisions have been made on specific parcels of land., The land will probably be 
contiguous with or near property the Band now owns. The decision on specific parcels 
will be made with input from affected local governments and individuals. The process for 
determining the land will be part of the final agreement. In addition, the State will 
continue to make in lieu of tax payments to the counties where the land is locat�d.. 

Will the land include private land? 
No. 

Will this agreement be tied to gaming issues? 
Indian gaming is a separate issue and should not be linked to issues of treaty rights. 

Where will the money come from to pay the Band? 
It is the DNR's position that money should come from the State General Fund. It should 
not come from the Game and Fish Fund. This is not just a fish and wildlife issue nor is it 
only a local issue. It is a social issue that has broad implications for the state as a whole. 

How will the money that is dedicated to natural resource management .and protection be 
�enU 
The Band's decisions will be based on the needs and priorities of the resources. The State 
and the Band have· agreed to work cooperatively to regulate the state's resources to 
ensure their continued viability. 

How will the Band regulate fishing In the TFZ? 
The first concern for the Band will be health of the.resources in the TFZ. In addition, the 
agreement states that the Band will regulate the walleye harvest in the TFZ at a -level 
similar to the harvest in the rest of the lake. Regulations will be established to meet Band 
member needs. Once those needs are met, opportunities for non-Band members to use 
the TFZ can be made available. 
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Does this mean that non-Band members are guaranteed the right to fish in the TFZ? 
Opportunities for angling in the TFZ by non-Band members can be provided by the Band as 
the needs of Band �,:,';'1-,bers and the health of the fishery allows. Riparian owners will 
continue to be able · . 1sh in the TFZ under State regulation. Access to the TFZ for 
navigational purposes will not be restricted. 

The agreement allows for commercial harvest of • other resources.• What are those 7 
Other resources are plants (but not timber) and wildlife -(other than big game and game 
fish). Many of these resources are currently commercially harvested under State regulation 
(such as wild rice, rough fish, and furbearers). 

What fish are included in the harvest limit in the TFZ and how will the take of other 
species be regulated? 
The limit refers specifically to walleye and includes all walleye taken in the TFZ whether by 
Band members or others. Treaty harvesting of all species will be consistent with 
conservation standards. This will include minimum size requirements and har, �:st limits. 
That means that harvest goals for other species in the TFZ, such as northern and muskies, 
will be similar to the rest of the lake. 

How will non-Band members be able to use the TFZ? Will launches be allowed? What will 
the limits be 7 
Band regulations will govern activities of Band members and non-Band members in r­
TFZ. Those have not yet been determined, and like State regulations, will be subjec� . :; 
change to prote·ct the resources. 

Will the Band allow netting and spearing during spawning? 
Band regulations could allow that, but the Band has not yet made a determination to do 

· so. However, Band regulations will be based on sound biological information and will be 
designed to maintain a healthy fishery. 

How will the Bar-.-_ ·· monitor the harvest in the TFZ and in the other lakes? What will 
happen when thi::: /)arvest limit is reached? 
The Band and State will work together to devise a system that will allow for accurate 
determination of harvest in these waters. This could include a system of licenses, tagging, 
monitored weighing, and many other methods. In addition, Band and -state conservation 
officers will be cross-deputized. Once the harvest in the TFZ reaches the pre-determined 
annual ceiling, no further harvest will be allowed that year. 

wm the TFZ affect bag limits on other parts of Mille Lacs, or will the netting and spearing 
on the other lakes have an effect there? 
Since harvest in the TFZ will be at the same level as elsewhere in the lake, it will have no 
impact on harvest in the rest of the lake. In other waters, it is not expected that 
subsistence harvest will affect bag limits either. Of course, resource management requires 
that bag limits be adjusted from time to time, but this is· unrelated to Band harvest. 

What about hunting? What rights will Band members have? 
Band ?nembers will be subject to Band regulations when hunting on public land, reservation 
land, or private land on which the landowner allows public hunting in the ceded territory. 
Seasons and limits will be set by the Band and will be based on sound biological 
information and concern for issues of public saf�ty and hunting ethics. The agreement 
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does not allow for commercial sale of big game. 

Will the final agreement spell out exactly what the Band regulations are 7 
Band regulations will be subject to change to meet the Band needs and will be based on 
available resources just as State regulations are changed for similar reasons. The Band 
and the State have agreed to work cooperatively to ensure the continued health of the 
shared resources. 

What is the approval process required now? 
The DNR will present .the final agreement to the Minnesota State Legislature during the 
1 993 session. The agreement will need to be implemented by the Legislature and signed 
by the 
governor. It is also subject to the approval of the Band government and the court. 

Can the Legislature or Band government make changes 7 
If there are any substantial changes, it will be difficult to maintain the agreement. 

What If either government says no 7 
The case will then be resolved in the courts through litigation. Both the Band and the 
State are fully prepared to litigate the case if necessary. 

What Is the timellne for approval? 
We would hope to have the agreement finalized and in place by July 1 ,  1 993. 

If the agreement is not approved, what will the timeline be for the trial? 
The Band and the St�te have requested a 60-day delay for the start of the trial . Originally 
scheduled to begin in February 1 993, that would mean it would begin in April 1 993·: 
However, if approval appears likely, further delays can be requested from the court. It is 
impossible to know how long litigation would take. In Wisconsin, it took 1 7  years to reach 
a final conclusion, but Band members began exercising treaty rights, including netting and 
spearing much sooner. 

What Is the relationship between Band members and non-Band members In the Milla Lacs 
area 7 Does this agreement have a .  chance of succeeding and avoiding the kind of 
confrontation that was seen in Wisconsin? 
People are generally cautious concerning the agreement. There is a need for additional 
information and for clarification so that reasoned and sound judgments can be reached. 
While some local residents are no doubt opposed to the agreement, there is indication of 
support from local business owners and local officials. $upporters see this agreement as a 
way to avoid the confrontation experienced in Wisconsin. 

What did happen In Wisconsin? 
The Wisconsin case involved the same treaty. The conclusion of the court in that case 
was that the Bands were entitled to take up to 50 percent of the harvestable surplus of 
game and fish in the ceded territory, that they could use the Indian people's traditional 
methods of harvest (including netting and spearing) as well as modern methods, and that 
they could harvest the resources (including game fish and big game) for commercial as 
well as subsistence purposes. 

\6 -



Who will author the legislation? 
We don't know yet, but we would like to work with some of the legislators in the ceded 
territory. 

What has been the reaction to the proposed agreement? 
The most prevalent reaction has been caution and wanting to find out more details. Some 
people are opposed to any type of spearing or netting and so will never be able to accept 
an agreement that includes those, no matter how reasonable or fair it is. 

What Is the basis of this agreement? 
The most important consideration of the State and th?- 9and in negotiating this settlement 

_ has been resource conservation. Within this framework the Band and the State have tried 
to balance the needs and rights of Band members and other citizens of our state. The 
State and the Band feel that this settlement does a good job of_ balancing those interests, 
while offering an opportunity to avoid the mistakes made in Wisconsin, where the litigation 
polarized citizens and led to years of confrontation. 

Weren't the claimed treaty rights under the 1 837 Treaty extinguished by Zachary Taylor's 
Presidential Removal Order in 1 8507 
The 1 837 Treaty states that the Band's hunting, fishing and gathering rights could be 
revoked by the President in the future. The Removal Order included language arguably 

- revoking those rights. 

However, the Re:-,· - �,val Order may be tied to the issue of Indian misbehavior, which the 
Band argues never occurred ·and which it also argues might make the Order ineffective. 

The Removal Order was raised by the State of Wisconsin as a defense in }lgjgt, but 
rejected by the Seventh Circuit court. Minnesota is in the Eighth Circuit, so the � case 
is hot binding on the Minnesota court. However, the same Treaty was at issue in the 
Wisconsin case . the Band won a significant victory in that court. Although the record 
would be more extensive in this case, arguments made in Wisconsin could be persuasive 
to the Minnesota court. 

Didn't the 1 855 Treaty revoke all rights previously held by the Band within the Ceded 
Territory? 
The 1 855 Treaty may have revoked any rights previously held within the Ceded Territory 
under the 1 837 Treaty, but the 1855 Treaty also created the Mille Lacs Reserva�>:�, on the 
southern shore of Lake Mille Lacs. Common law (court-made law as opposed to tHatutes 
or treaties) establishes that the Band may well have fishing rights in the waters adjacent or 
contiguous to the Reservation, which in this case is Lake'Mille Lacs. 

That means that even if we were to win our argument in court about the 1 855 Treaty 
extinguishing other treaty rights, the Band -potentially could sue for rights to fish in all of 
Lake Mille Lacs as water adjacent to their Reservation. The court could conceivably award 
the Band unrestricted rights of up to half the lake's resource if it followed precedent from 
Wisconsin. 

A very big benefit to this Agreement is that in addition· to settling claims under the 1 837 
Treaty, it also settles the Band's fishing rights in Lake Mille Lacs under the 1 855 Treaty, 
and there could not be another lawsuit on this issue. 

l 
! 



) 

'· ) 

Didn't the Band already have a chance to lltlgate the question of treaty rights before the 
Indian Claims Commission, and wasn't the Band paid in full at that time for giving up all 
hunting and fishing rights under the 1837 Treaty? 
Yes, there is a strong argument to be made that the Indian Claims Commission was the 
proper forum for resolving all Indian claims. The Mille Lacs Band did make claims and did 
receive ·payment. It can be argued that the Band has relinquished its hunting and fishing 
claims, and has been paid for them. 

This is not a foolproof argument, however. The ICC ruling on the Mille· Lacs Band's case 
never enumerated precisely what rights it was making payment in exchange for. It is 
unclear whether hunting and fishing rights were included in the list of other rights given up 
by the Band, and paid for by the government. 

What is the Shoshone case and doesn't it •win• this for the State 7 
The case is Western Shoshone National Council v. Molini, out of Nevada in the Ninth 
Circuit. It is not a Supreme Court decision; the Supreme Court simply declined to review 
it. The Shoshone Indians brought suit against the Nevada Dept. of Wildlife alleging that 
the State regulations interfered with treaty-reserved rights to hunt and fish. The court 
found in favor of the State, finding that the Shoshone rights were extinguished in full in 
the prior case before the Indian �laims Commission. 

Yes, this is a strong case for us to use in support of our ICC arguments. However, there 
are some noteworthy distinctions: 

• The treaty in Nevada was different from the-1 837 Treaty in a significant way • 
The Nevada treaty did not expressly reserve hunting and · fishing rights for the 
Indians when they gave up their land. The · 1 837 Treaty language did reserve 
these rights. The absence of the express reservation of hunting and fishing rights 
in the treaty was a major factor in the Ninth Circuit's ruling in favor of Nevada. 

• This case is not binding on the federal court in Minnesota, and the precedent from 
the Wisconsin cases may cut against us: 

What is the Klamath case, and doesn't It also •win• this for the State? 
This case is Oregon Dept. of Fish and Wildlife v. Klamath Indian Tribe, and is a u.s. 
Supreme Court decision, which is binding on all federal courts� The Supreme Court ruled 
against the Klamath Indians' claims that they had reserved hunting and fishing rights 
within territory given back to the United States from a prior-established re�ervation. 

' 
Yes, this is another good case for us for the proposition that the 1 855 Treaty may have 
revoked the hunting and fishing rights reserved in the 1 837 Treaty. It does not assist the 
State in convincing the court that the 1 855 Treaty does not create independent fishing 
rights in Lake Mille Lacs. This case is also different in that the. court was looking at 
different treaty language from what is contained in the 1 837 Treaty. The case also 
involved a different type of land -transfer back to the United States, which changes the 
analysis of what rights were extinguished. 

Since these treaties were between the Band and the federal government, why doesn't the 
Band have to sue the federal government rather than the State? 
The primary reason is that the State, not the federal government, is attempting to regulate 

8 

A 



the Band's hunting and fishing and gathering activities through State regulations. 
Therefore ,  the Band is taking ac': > ,., against the government ' 0�t is responsible for the 
laws that prevent the Band's d(f, d activities. 

Why isn't this Agreement a form of unconstitutional race discrimination? 
Courts have ruled in a number of cases that a government body may enact special 
legislation or programs dealing with Indians without it being unc;onstitutional 
discrimination. This is beca&Ji, : there is a historically unique relationship between lnd,'"ns 
and the federal government wnich gives them a distinct constitutional and historical 
status. _This special constitutional status distinguishes Indians from other classes of 

. citizens, and entitles them to different treatment. 
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RE: Background on Legal Issues. Regarding 
the Mille Lacs Band v. State of Minnesota 

I. INTRODUCTION 

nus. memo is intended to provide information on the major documents and 
legal issues in the Mille Lacs Band's lawsuit against the State of Minnesota. The 
Band is seeking a declaratory judgment stating their rights to hunt, fish, and gather 
under the 1837 Treaty with the Chippewa.· Part II of the memo descnbes some 
canons of Indian law construction the court ·would likely apply. Part m is a brief 
discussion of the difference between aboriginal' and treaty-based rights. Part IV is 
a factual background and discussion of the major historical documents related to 
the case. . Included in the discussion is information on relevant court decisions. 

There are three appendices. Appendix A provides surnrnari.es of some of 
the more significant court cases. The cases discussed include the Wisconsin (Lac 
Courte Oreilles) cases dealing with the same 1837 Treaty at issue in the Mille Lacs 
case, and two recent court decisions affecting bands in other states that may have 
some bearing on this case ( the Shoshone and Klamath cases). Appendix B is a 
map showing the various treaty areas in Minnesota. Appendix C is a letter from 
the Office of the Solicitor of the U.S. Department of the Interior discussing the 
boundaries of the Mille Lacs Reservation. 
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This memo, while not cc _. ;,rehensive, will help sort out some of the legal issues in 
the Mille Lacs case. Although tht: memo concentrates on legal, not factual, issues, it should 
provide a better understanding of which facts would be relevant in deciding the case. If the 
case goes to trial, the outcome will depend heavily on the facts as determined by the court. 
According t :. :  counsel for both the State and the Band, there are approximately 20,000 pages 
of discovered documents that both sides would use to establish the facts in court. 

- II. CANONS OF INDIAN LAW CONSTRUCTION 

The United States Supreme Court applies several basic principles in interpreting 
Indian treaties. First, treaties are construed as the Indians understood them. Worcester v. 
Georgia, 31  U.S. 5 15, 528 ( 1832). Second, doubts concerning the meaning of treaties are 
resolved in favor of the Indians. Oregon Depanment of Fish and Wildlife v. Klamath Indian 
Tribe, ·413 U.S. 753, 766, 105 S.Ct. 3420, 87 LEcL2d 542 (198S). Third, explicit language or 
clear congres�ional intent is required to abrogate Indian treaty rights. U.S. v. Dion, 4 76 U.S. 
734 740, 106 S.Ct. 2216 (1986). 

These principles of construction must be . considered when trying to determine the 
meaning of the various treaties and other congressional documents discussed below. 

Ill. ABORIGINAL v. TREAlY-RECOGNIZED RIGHTS 

In considering the various historical documents and court decisions that are relevant 
to the Mille �cs lawsuit, it is important to understand the. difference between "aboriginal" 
and treaty-recognized rights. The distinction is important in terms of how the two tv"'.'es of 
rights may be extinguished. 

What is commonly re:,: :: .: red to as "aboriginal title" 01 "Indian tr _ ., bas been de 
by the U.S. Supreme Court as follows: 

It is well settled that in all the States of the Union the tnbes who ·inhabited 
the lands of the States held claim to such lands after the coming of the white 
man, under what is sometimes terµied original Indian title or nermission from 
the whites to occupy. That description means ·mere possessiora not spee1fical� '.-'" 
recogDlZCd as ownership by Congress. After co1:1quest they were permitted 
occupy portions of territoiy over which they had previously exercised 
"sovereignty," as we use that term. This is not a property right but amounts 
to a right of occupancy which the sovereign grants and protects against 
intrusion by third parties but which right of occupancy may be terminated and 
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such lands fully disposed of by the sovereign itself without any legally 
enforceable obligation to compensate the Indians. 

Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 279, 75 S.Ct. 313 (1955). Extinguishment 
of aboriginal title, and rights to use the land included within it, does not require explicit 
language, but may be accomplished impliciOy. United States v. Santa Fe Pacific Railroad, 314 
U.S. 339, 62 S.Ct. 248, 86 L.Ed. 260 (1941). 

Treaty-recognized rights of use, also known as "usufructuary rights," may exist 
independently from title to the land. See Oregon Department of Fish and Wildlife v. Klamath 
Indian Tribe, 473 U.S. 753, 766-67, 105 S.Ct. 3420, 87 LEd. 2d 542 (1985); Lac Courte 
Oreilles Band v. Voigt, 700 F.2d 341, 352 (7th Cir.), cert. denied, 464 U.S. 805 ( 1983). The 
U.S. Supreme Court has stated· that treaty-recognized rights are extinguished only by an 
explicit congressional statement or where there is clear evidence that this is what Congress 
intended. United States v. Dion, 476 U.S. 734, 740, 106 S.Ct. 2216, 90 LEd. 2d 767 (1986). 
This is essentially the same rule applied by the U.S. Court of Appeals for the Seventh 
Circuit in the Voigt case in Wisconsin, where the court stated that "a termination of treaty­
recognized rights by subsequent legislation must be by explicit statement or must be clear 
from the surrounding circumstances or legislative history." 700 F.2d at 354 (emphasis in 
original). · · 

rv. HISTORICAL DOCUMENTS - FEDERAL TREATIES, ACTS, AND ORDERS 

The following is a summary of the major federal documents relevant to the Mille Lacs 
Band of Chippewa's lawsuit against the State of Minnesota. · Also included are brief 
discussions of how various courts have interpreted these documents. Summaries of most of 
the cases can be found in Appendix A. 

A. Treaty with the Chippewa, 1 837  

1 .  Factual Background 

The 1837 Treaty· with the · Chippewa · ceded large tracts of Chippewa land in 
Minnesota and Wisconsin to the United States in exchange for $870,000. The treaty includes 
the following language pertaining to hunting, fishing, and gathering in the ceded territory: 
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The privilege of hunting, fishing, and gathering the wild rice, upon the lands, 
the rivers and the lakes included in the territory ceded, is guarantied [sic] to 
the Indians, during the pleasure of the President of the United States. 

Treaty with the Chippewa, 1837, article 5. 

2. Discussion 

The U.S. Court of Appeals for the Seventh Circuit interpreted the language quoted 
above as ac ·· ··1>ress reservation of hunting, fishing, and wild rice gathering rights in the 1837 
ceded territci;ry. Lac Courte Oreilles Band v. Voigt, 700 F.2d 341, 351 (7th Cir.), cert. denied, 
464 U.S. 805 (1983). This interpretation was recently adopted by a federal district court in 
Minn�sota. See U.S. v. Bresette, 761 F.Supp. 658, 661 (D�Minn. 1991). 

Under the canons of construction stated previously, treaties are interpr� . ;'.;d as the 
IJ)dians understood them, In the Voigt case, the Wisconsin federal district court found, and 
the Seventh C�rcuit conc1-. �:,red, that the Chippewa um ., :: stood the reservation provision in 
the ·.: 837 Tre 'Y to mean that they could use the laud for an unlimited time unless they 
misoehaved by harassing white settlers. 700 F.2d at 356-357. 

8. 1 850  Presidential Removal Order 

1 .  Factual Background 

In 1850, President Zachary ''. · ;Jr issued the r: . �� ;,wing order: 

The privileges granted temporarily to the Chipp�wa Indian! of the Mississippi, 
by the Fifth Article of the Treaty made with them bn th :  ,!9th of July 1837, 
"oi nunting, fishing and gathering the wild rice, upon the j11ttds, the rivers and 
the lakes included in the territory ceded" by that treaty to the United States; 
and the right granted to the Chippewa Indians of the Mississippi and Lake 
Superior, by the Second Article of the treaty with them of Octobe� 4th 1842, 
of hunting on the terri.tory which they ceded . by that treaty, "with the other 
·usual privileges of occupancy until required to remove by the President of the 
United States," are hereby revoked; and all of the said Indians remaining on 
the lands ceded as aforesaid, are required to ·remove to their unceded lands. 
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2. Disa assion 

Does the 1850 Order constitute an express revocation of hunting, . fishing, and 
gathering rights ( usufructuary rights)? In the Voigt case in Wisconsin, the Seventh Circuit · 
held that the Order was invalid. 700 F.2d at 362. The court reasoned that since the 
Chippewa believed their usufructuary rights could be terminated only if they harassed white 
settlers, the Order was valid only if the Chippewa misbehaved. 700 F.2d at 361. The court 
found no evidence of misbehavior justifying the Order. Accordingly, the court held that the 
President exceeded his authority in issuing the Order. 

A federal district court in Minnesota has agreed with the Seventh Circuit's 
interpretation of the 1850 Order. In United_ States v. Bresene, 761 F.Supp. 658 (D. Minn. 
1991), the court addressed whether members of the Red Cliff and Fond du Lac Bands of 
Chippewa possessed hunting, fishing, and gathering rights on territory ceded under treaties 
signed in 1842 and 1854. Both treaties specifically reserved these rights. In determining that 
the Chippewa did possess hunting, fishing, and gathering rights, the court noted that the 
Chippewa nonviolently resisted the 1850 Order because it "contradicted their understanding 
that they could remain living on ceded territory as long as they conducted themselves 
peaceably and did not cause trouble with European settlers." 761 F.Supp. at 661. As a 
result, · the court held that the Chippewa had the right to sell bird feathers. 

In Fond du Lac Band of Chippewa v. Carlson, CV 5-92-159 (D.Minn. 1992), ·another 
federal judge in Minnesota recently reviewed the argument that the 1850 Order terminated 
usufructuary rights reserved under the 1837 Treaty. The court ruled on a motion by the 
Fond du Lac Band to prohibit the state from enforcing state game laws in the territory 
ceded in the 1854 Treaty. (See Appendix B.) " One of the factors considered by the court 
in determining whether to grant the motion was whether the Band was likely to succeed on 
the merits of the case at trial. In opposition to the motion, the state made the argument, 
among others, that the 1850 Order terminated the rights reserved under the 1837 treaty. 
The court's response was as follows: 

In the time available, the Court has reviewed these arguments, and is not 
persuaded that the federal courts in Wisconsin, or Judge Magnuson [in the 
Bresene case in Minnesota], would, or should, have reached different results 
had the arguments been presented to them. The State will, of course, be 
offered every opportunity to develop its arguments and evidence during the 

· course of the litigation, but on the face of the arguments now before the 
Court, the issue of "probability of success on the merits" favors the plaintiff 
Band. 

Id. at 10-11 (footnote omitted).1 

Although the judge found the Band likely to prevail on the merits, he prolul>ited the Band from 
hunting outside the state seasons for bear, moose, and deer in the fall of 1992 because the state 
did not have time to adequately warn the public of Band bunting. The coun stated that in the 
future there should be no public safety concern because the state would have time to adequately_ 
warn citizens of Band hunting. 
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In what appears to be the only Minnesota state court decision addressing this issue, 
the Minnesota Supreme Court stated that the 1850 Order did extinguish hunting, fishing, and 
gathering rights in territory ceded by the 1837 Treaty." State -,-1• Keezer, 292 N.W.2d 714 
(Minn.), cert. denied, 450 U.S. 930 ( 1980). In Keezer, two Chippewa who were cited for 
gathering wild rice without a license argued, among other things, that their activities were 
authorized under the 1837 Treaty. The court rejected this argument, noting that the area 
in which the Chippewa had been gathering wild rice was not within the territory ceded in 
the 1837 Treaty. The court also stated that the 1850 Order revoked the hunting, fishing, and 
gathering rights reserved in the 1837 Treaty. However, this statement was not a necessary 
part of the court's decision and thus may be of limited precedential va1ue. 

Finally, the argument has been made that the 1850 Order was suspended and never 
enforced. In the Voigt case in Wisconsin, the federal appeals court recited facts to this 
effect, including a description of a telegrcµn from the Office of India� Affairs in 185 1 
directing that the r1� :.-;1oval of Lake Superior Chippewa be suspended 'tfr· · further orders." 
700 F.2d at 347. Moreover, in a motion filed with the U.S. Supreme ·- . Jrt to affirm �he 
Seventh Circuit's decision in the case, the U.S. Solicitor General argued on behalf of the 
United States that the · i8so Order "did not abrogate the Chippewas' rights, either of 
occupancy or of use, because the Order was not enforced and was abandoned as natim�;�il 
policy shortly after its promulgation." The Supreme Court declined to hear the case. 

C. Treaty with the Chippewa, 1855 

1 .  Factual Background 

The 185S Treaty with the Chippewa ceded more land to the federal government and 
contained the following language: 

And the said Indians do further fully and entirely rellnquish and convey to the 
United States, any and all right, title, and interest, of whatsoever nature the 
same may be, which they may now have in, and to any other lands in the 
Territory of Minnesota or elsewhere. 

18S5 Treaty, article 1. 
The treaty also established the Mille Lacs Reservation_ on land along Lake Mille Lacs 

and three islands in the southern part of the lake. In the opinion of the United SUites 
Department of the Interior, the original boundaries established by the 1855 Treaty remain 
intact. (See Appendix C.) 
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2. Discussion 

a Court Decisions 

Although several courts have discussed the issue of the revocation of hunting and 
fishing rights through general statements relinquishing rights; no court decision is clearly · 
dispositive as to whether the 1855 Treaty extinguished treaty-reserved hunting, fishing, and · 
gathering rights under_ the 1837 Treaty. 

The Minnesota Supreme Court's· opinion in State v. Keezer, 292 N.W. 2d 714 (1980), 
contained language suggesting that the 1855 Treaty extinguished the hunting, fishing, and 
gathering rights reserved in the 1837 Treaty. The court stated that the 1855 Treaty language 
conveying "all right, title and interest" operated as a complete extinguishment of Chippewa 
title in those areas. It is unclear, however, whether the court was addressing aboriginal 
rights or treaty-recognized rights. (See Part III above for an explanation of the difference 
between aboriginal and treaty-recognized rights.) 

In Oregon Department of Fish and Wildlife v. Klamath Indian Tribe, 413 U.S. 753, 105 
S.Ct. 3420 ( 1985), the U.S. Supreme Court addressed whether conveyance language similar 
to that in the 1855 Treaty extinguished fishing and gathering rights in reservation land ceded 
to the federal government. An 1864 treaty with the Klamath Tnbe, which established the 
reservation, contained language retaining for t_he Tribe "the exclusive right of taking fish in 
the streams and lakes, included in said reservation, and of gathering edtble .roots, seeds, and 
berries within its limits . . . " (italics added). No ri�t to hunt or fish was preserved outside 
of the reservation. In 1901, the United States agreed to pay the Tnbe $537,007.20 for 
621,824 acres of reservation land "erroneously exclude9 from the reservation in previous 
Government surveys." The Tnl>e agreed to "cede, surrender, grant, and convey to the 
United States all their claim, right, title and interest in and to" that land. As a result, the 
size of the reservation was diminished. 

The Supreme Court found that the general conveyance of aboriginal title in the 1864 
Treaty with the Klamath Tnbe carried with it hunting 'and fishing rights outside of the 
reservation, but reserved to the Tnbe exclusive hunting and fishing rights within the 
reservation. The court reasoned that the exclusivity of the rights under the 1864 Treaty 
foreclosed the possibility that hunting and fishing rights were intended to exist outside of the 
reservation, since exclusivity was not possible on lands open to non-Indians. Therefore, the 
court ruled, no hunting_ and fishing rights existed on reservation lands ceded to the federal 
government under the 1901 agreement. 

The Mille Lacs Band's situation may be distinguished from the facts in the Klamath 
case. Unlike the · rights at issue in Klamath, the hunting, fishing, and gathering rights 
reserved in the 1837 Treaty were not limited to a reservation (the Mille Lacs Reservation 
did not exist before 1855), but instead extended to the entire territory ceded in the treaty . .  
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Moreover, in the Mille · 1..acs case the Chippewa, in the 1837 Treaty, expressly reserved 
hunting, fishing, and gathering rights that were not tied to occupancy of the land. In 
Klamath, the issue was 'whether any off-reservation rL.,, :;-:,ts were intended to be preserved at 
all." 105 S.Ct. at 3429. 

In United States v. Minnesota, 466 F.Supp. 1382 (D. Minn. 1979), aff d sub nom., Red . 
Lake Band of Chippewa Indians v. Minn. , 614 F.2d 1 161 (8th Cir.), cert. denied, 449 U.S. 905, 
101 S.Ct. 279, 68 LEd.2d. 136 (1980). The U.S. Court of Appeals for the Eighth Circuit 
addressed the Red Lake Band of Chippewa's hunting and fishing rights in territory the Band 
ceded in 1889 and 1904. The Red Lake Band did not reserve these rights in any treaty 
( although, according to the court, records of negotiations indicate the Band was promised 
continued hunting and fis�g rights in the ceded territory). The court determined that the 
cessions extinguished aboriginal title to these areas and that, as a result, any aboriginal 
hunting, fishing, trapping, and wild ricing rights also were extinguished. This case did not 
deal with treaty-recognized rights and thus can be distinguished from the Mille Lacs case. 

In State v. Clark, 282 N.W.2d 902 (Minn. 1979) cert. denied, 445 U.S. 904, 100 S.Ct. 
1080, 63 LEd.2d 320 ( 1980), members of the White Earth Band of Chippewa were arrested 
on land that was within the White Earth Reservation created in 1867 but was not owned by 
or for the Minnesota Chippewa Tnbe. The Band members asserted that the state did not 
have jurisdiction to enforce its game and fish laws against enrolled Band members on non­
Indian-owned land within the reservation. The court ruled that the 1855 Treaty extinguished 
the White Earth Band's aboriginal hunting and fishing rights outside the reservation but that 
the Band members had retained these rights within the boundaries of the reservation. Like 
the Red Lake case above, Clark did not invol�e treaty-reserved hunting and fishing rights . . 

b. Mille Lacs Band's Rights Under the 1855 Treaty 

What are the Mille La,,::'::1 Band's rights on Lake Mille Lacs? This issue is not part of 
the case with regard to the 337 Treaty, but would be an important issue if the state 
prevailed using the 185S Treaty as a defense. The 1855 Treaty does not specifically include 
any part of the lake on the reservation but does include within the reservation "three islands 
in the southern part of Mille Lac." 

Does the Mille Lacs Reservation inqlude Mille Lacs Lake? In.Alaska Pacijit.: Fisheries 
v. United States, 248 U.S. 78, 39 S.Ct .. · ·� (1918), a case decided by the U.S. Supreme Court, 
the Metlakahtla lndi� sought to pF. cit a California corporat:-.Jn from setting a fish trap 
in navigable waters surrounding then ·: .,ervation. The reservation consisted of a group of 
islands in Alaska. At the time the resetvation was created, the Metlakahtla relied on fishing 
for subsistence. As noted by the court, "[ t ]he Indians naturally looked on the fishing grounds 
as pan of the �lands and proceeded on that theory in soliciting the reservation." As a result, 
the court concluded that ·fhe reservation u"'icluded the waters adjacent to the islands and the 
corporation was prolu1:: ;/�·�d from setting the fish trap. 

1 7  



) 

/ ) 

Even if the Mille Lacs Reservation does not include any part of Lake Mille Lacs, 
does the Mille Lacs Band have any implied rights to the lake because it borders the 
reservation? When determining whether Indians have fishing rights in waters, courts look 
to the intent of the parties and to the custom or practice at the time the treaty was made. 
For example, in State v. Gumoe, 192 N.W.2d 892 (Wis. 1972), the Wisconsin Supreme 

. Court found that the Lake Superior Chippewa had an "uninterrupted history'' of fishing on 
Lake Superior and had continued their reliance on the lake after entering into a treaty with 
the United States in 1854. In holding that fishing rights under the treaty extended to Lake 
Superior, the court also noted that the Chippewa never would have consented to the treaty . 
if they had thought their fishing rights to the lake would be extinguished as a result. 

As shown by these cases, the determination of whether the Mille Lacs Band has rights 
to Lake Mille Lacs would be a fact-based decision. It would be important to know the 
Band's understanding of its fishing rights under the treaty and the nature of the Band's use 
of the lake both before and after the treaty was made. 

D. Treaty with the Chippewa, Mississippi, and Pillager and Lake Winnibigoshish, 1 864  

This treaty ceded the Mille Lacs and other reservations to the United States in 
exchange for the Leech Lake Reservation. The treaty, however, stated: 

Provided, That, owing to the heretofore good conduct of the Mille Lac Indians, 
they shall not be . compelled to remove so long as they shall not in any way 
interfere with or in any manner molest the persons or property of the whites. 

Treaty with the Chippewa, Mississippi, and Pillager and Lake Winnibigoshish, 1864, Article 1 1. 

Thus, the treaty allowed the Mille Lacs Chippewa to remain on their reservation land 
as long as they did not "interfere with or in any manner molest" white people. The 
Department of Interior found no evidence of harassment of settlers by the Mille Lacs Band. 
(See Appendix C, page C-2.) 

E. Nelson Ad, 1889 

1 .  Factual Background 

With the Nelson Act of 1889, 25 Stat. 642, Congress sought to cede the remaining 
Chippewa reservation land in Minnesota to the federal government, except for the Red Lake 
and White Earth Reservations. The Act provided for a commission to negotiate with the 

1 8 . 

n 



Chippewa Bands for the cession of their reservation lands. The Act stated that cession 
would be subject to the approval of the President and would oy · ,·ate as a complete 
extinguishment of Chippewa title. However, instead of mandating that all Chippewa move 
to the White Earth reservation, the Act provided that any Chippewa Band member could 
remain on the reservation and take an allotment of land: 

Provided funher, That any of the Indians residing on any of said reservations 
may, in his discretion, take his allotment in severalty under this act on the · 

· reservation where he lives at the . £me of tt':e removal herein provided for . is 
effected, instead of being remc ., d to and taking such allotment on White 
Earth H eservation. 

As discussed in the letter from the Department of Interior, some of the Mille Lacs 
Band took allotments at White Earth while the great majority remained at the Mille Lacs 
Reservation. (See Appendix C, page C-4.) 

2. Discl assion 

Did the Nelson Act disestablish Chippewa reservations? In Leech Lake Band of 
Chippewa Indians v. Herbst, 334 F.Supp. 1001 (D. Minn. 1971), a fe�eral district court in 
Minnesota held that the Nelson Act did not result in the disestablishment of the Leech Lake 
Reseivation, and that the Leech Lake Band continued to possess the right to hunt, fish, and 
gather wild rice, . free of state regulation, on public lands and waters in the reservation. 
Other courts, Joth federal and state, have ruled similarly. See, for example, White Eanh 
Band of Chippewa Indians v . •  �: . :-:nder, 683 F.2d 1129 (8tb -'�ir.), cert. denied, 459 U.S. 1070 
(1982); State v. Clark, 282 N :AJ 902 (Minn. 1979), cen. denied, 445 U.S. 904, 100 S.Ct. 
1080, 63 LEd.2d. 320 (1980); .. ..ad State v. Forge, 262 N.W.2d 341 (Minn. 1977) (Appendix 
A, cases 3, 7, and 6). 

In United States v. State of Minnesota, 466 F.Supp: 1382 (D. Minn. 1979), aff d sub 
nom., Red Lake Band of Ch(:, ;.,iJeWa Indians v. State of Minn., 614 F.2d 1161 (8th Cir.), cert. 
denied, 449 U.S. 90S, 101 S.Ct. 279, 66 LEd. 2d 136 (1980), the U.S. Court of Appea:d:. for 
the Eighth Circuit held that a et:. : .;iion of land by the Red Lake Band of Chippewa uncL . . ; ·  the 
Nelson Act in 1889 terminated the Band's hunting, fishing, trapping, and gathering rights in 
the ceded area. The co� found that "[n]either the -N:'.lson � the agreement (ceding the 
landJ, . or the transcript of the neiotiations contain any reference to reserved hunting, 
fishing; trapping, or wild ricing rights in the ceded area." 466 F.Supp. at 1384. 

'. 
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F. Indian Claims Commission 

1 .  Factual Back�round 

The Indian Claims Commission was established by Congress in 1946 to resolve 
disputes against the United States on behalf of Indian tribes. Payment of a claim by the 
Commission was ·to be "a full discharge of the United States of all claims and demands 
touching any of the matters involved in the controversy." 25 U.S.C. §70u. The Commission 
had jurisdiction to determine, among other things, claims arising under treaties. 

The Mille Lacs Band was involved in claims submitted to the Indian Cairns 
Commission. In 1968, 1971, and 1973, the Commission issued findings of fact and opinions 
regarding disputes over the value of the 1837 ceded territory. Most of these findings 
addressed the value of timber in the ceded territory. Nowhere in these findings and opinions 
were hunting, fishing, or gathering rights addressed. The Commission determined the fair 
market value of the ceded land to be $9,875,000. 

2. Disa..assion 

In Western Shoshone National Council v. Molini, 951 F.2d 200 (9th Cir.), cert. denied, 
1 13 S.Ct. 74 (1991), t.he U.S. Court of Appeals for .the Ninth Circuit addressed· the issue of 
whether an Indian Cairns Commission payment extinguished hunting and fishing rights. In 
1951, on behalf of the Western Shoshone, a lawsuit was tiled under the Indian daims 
Commission Act based on extinguishment of tribal rights to certain lands. Th� Commission 
concluded that Shoshone title had been extinguished by encroachment of ''whites, settlers 
and others, and the acquisition, disposition or taking of their lands by the United States." 
The Shoshone received $26 million .for "full title extinguishment." In thc;ir claim before the 
Ninth Circuit, the Shoshone sought to prohibit Nevada ,from enforcing wildlife laws that 
interfered with Shoshone aboriginal and treaty-reserved rights to hunt and fish. The 
Shoshone argued that hunting and fishing rights were distinct from title and were not 
extinguished under the Indian Qaims Commission's "full title extinguishment." In holding 
that the Shoshone's aboriginal hunting and fishing rights were extinguished, the Ninth Circuit 
distinguished the case from the Voigt case in Wisconsin and others involving rights expressly 
granted by treaty. As stated by th� court, "these cases are inapplicable here, because there 
is no treaty which grants the Shoshone hunting and. fishing rights." 851 F.2d at 203. Of 
course, this also distinguishes the case from the Mille Lacs case, where hunting, fishing, and 
gathering rights were expressly reserved in the 1837 Treaty. 

In a ruling by the federal district court in Minnesota in Fond du Lac Board of 
Chipp�a v. Carlson, CV 5-92-159 (D. Minn. 1992), the judge considered the state's 
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argument that -the Band's claim of treaty-recognized hunting, fishing, and gathering rights 
could not be pursued in court because it had been, or could have been, adjudicated by the 
Indian Claims Commission. The judge was not persuaded that the state's argument was 
likely to be successful at trial. · · 

HB:OK:JFJ:jb 
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APPENDIX A 

I. MINNESOTA COURT CASES 

A. Minnesota Federal Court Cases 

1 .  LB!JCh Lake Band of Chippewa Indians v. Herbst, 334 .F.Supp. 1001 (D. Minn. 1971}' 

Declaratory judgment was sought to determine whether the Leech ;Lake Band of 
Chippewa Indians could hunt, fish, and gather wild rice on public lands and waters of the 
Leech Lake Reservation without complying with Minnesota game and fish laws. The court 
held that the Leech Lake Reservation, created by the 1855 Treaty, was not terminated by 
the Nelson Act of 1889 and that the Band's right to hunt, fish, and gather on the reservation 
free of state game and fish laws was not extinguished. The Act's purpose, the court found, 
was not to terminate the reservation or end federal responsibility, but to permit sale of land 
to homesteaders and to "civilize" t�e Chippewa. The Act is silent with regard to treaty 
hunting and fishing rights. 

2. United States v. Minnesota, 466 F.Supp. 1382 (D.Minn. 1979), Bird sub nom., Red 
Lake Band of Chippewa Indians v. Minnesota, 614 F .2d 1 161 .  (8th Cir.), cert denied, 
449 U.S. 905, 101 S.Ct. 279, 66 LEd. 2d 136 (1980) 

The Red Lake Band of Chippewa sought declaratory judgment to determine their 
aboriginal rights to hunt, fish, trap, and gather wild rice in territory ceded to the federal 
government in 1889 and 1904. The main land cessio�s were in 1863, 1889 (under the Nelson 
Act), and 1904. No express reservations of hunting, fishing, trapping, and ricing rights were 
included in these cessions. 

The federal district court held that the Band did not retain hunting, fishing, trapping, 
or wild ricing rights in the areas ceded in 1889 and 1904. In reaching this result, the court 

. reasoned that if the cessions extinguished aboriginal title to the ceded areas, aboriginal rights 
to hunt, fish, trap, and rice also were extinguished. The court noted that language in the 
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cession agreements by which the Bam:,. relinquished "all its right, title and interest in and to" 
the cedec ·,reas eliminated the Band's aboriginal title. 

3. White Earth Band of Chippewa Indians v. Alexander. 683 F .2d 1 1 29 (81h Cir. 1 982), 
cert. rt1enied, 459 U.S. 1070, 103 S.Cl 488 

The White Earth Band sought a- declaration that its members could hunt and fish on 
the White Earth Reservation without state regulation or licensing and that it had jurisdiction 
to regulate activities of non-Band members on the reservation. The U.S. Court of Appeals 
for the Eighth Circuit held that the issu·e of. disestablishment of the reservation under the 
Nelson Act had been settled in the Clark case (see case 7 below) and that the parties were 
therefore barred from · relitigating the issue. The purpose of the Act, the court noted, was 
to _restore lands _to the public domain and not to disestablish Indian reservations. 

In addition, the court found that non-members hunting and fishing on reservation 
land are 1ubject to state and Band regulation. The court ruled that state regulation over 
non-members is not preempted by federal law and dual regulation does not impinge on the 
Band's right of self-government. _ 

4. United States v. Bresette, 761 F.Supp. 658 (D. Minn. 1991) 

The defendants, Chippewa Indians, were arrested under the Migratory Bird. Treaty 
Aci for selling migratory bird feathers. The feathers were gathered from land ceded under 
the treaties of 1842 and 18S4 and used to make Indian "dream catchers." Although the 1837 
Treaty was not at issue in the case, the court did find persuasive the Seventh Circuit's 
decision in the Voigt case in Wisconsin ( see case 9 below) that full usufructuary rights 
continue to exist under the 1837 Treaty, notwithstanding the 1850 Presidential Removal 
Order. 

Furthermore, the court cited a Supreme Court decision stating that, absent explicit 
statutory language, courts are reluctant to find congressional abrogation of treaty rights. 
There must be clear evidence that Congress actually considered the contlict between its 
intended action and Indian treaty rights and chose to resolve that conflict by abropting the 
treat;y, 
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5. Fond du Lac Band of Chippewa v. Carlson, CV 5-92-1 59 (D. Minn. 1992) 

In this case, a (ederal judge in Minnesota ruled on a motion by the Fond du Lac 
Band to prohibit the state from enforcing state game laws in the territory ceded in the 1854 
Treaty (see Appendix B). One of the factors considered by the court in determining 
whether to grant the motion was whether the Band was likely to succeed on the merits of 
the case at trial. In opposition to the motion, the state made several arguments, including 
that the 1850 · Presidential Removal Order terminated any rights the Band might have had · 
under the 1837 Treaty and that the Indian Claims Commission was the proper forum for the 
Band's claims. The court's response was as follows: 

In the time available, the Court has reviewed these arguments, and is not 
persuaded that the federal courts in Wisconsin, or Judge Magnus�n (in the 
Bresette case in Minnesota], would, or should, have reached different results 
had the arguments been presented to them. The State will, of course, be 
offered every opportunity to develop its arguments and evidence during the 
course of the litigation, but on the face of the arguments now before the 

_ Court, the issue of "probability of success on the merits" favors the plaintiff 
Band. 

Id. at 10-11. Although the judge found the Band likely to prevail on the merits, he 
prohibited the Band from hunting outside the state seasons for bear, moose, and deer in the 
fall of 1992 because the state did not have time to adequately warn the public of Band 
hunting. The court stated that in the future there should be no public safety concern 
because the state would have time to adequately warn citizens of band hunting. 

B. Minnesota State Court Cases 

6. State v. Forge, 262 N.W.2d 341 {Mim. 1977) 

Non-Chippewa members were convicted of illegally fishing on the Leech Lake 
Reservation. The defendants challenged a statute requiring non-tribal members to pay a 
special licensing fee in . order to fish within the reservation. They argued that the statute 
-violated equal prote�on and a state constitutional prolubition against special legislation. 

The Minnesota Supreme Court found that the Nelson Act did not disestablish the 
Leech Lake Reservation and that the Band retained hunting, fishing, trapping, and gathering 
rights on the reservation. The court also found that the licensing. fee did not violate state 
or federal equal protection or the prolubition against special legislation. According to the 
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court, the statutory classification had some natural and reasonable basis. The charge was 
the result of an agreement between the Band and the �tate to resolve cqmpeting claims to 
Leech Lake. Furthermore, the practical effect was to preseive the valuable fishing resource 
found at Leech L::. < e. 

7.· State v. Clarie, 282 N.W.2d 902 (Minn. 1979), cert. denied, 445 U.S. 904 (1980) 

Members of the White Earth Band of Chippewa Indians were arrested on land that 
was within the White Earth Reservauon created in 1867 but was not owned by or for the 
Minnesota Chippewa Tribe. The Band members asserted that the .state had no jurisdiction 
to enforce its game and fish laws against enrolled Band members on non-Indian-owned land 
within the .reservation. 

In holding that the state could not enforce its game and fish laws against Band 
members on reservation land, th, · ·: ·1urt addressed whether the reser;ation was dis­
established. The court noted that ;.:. . �servation is terminated only by clear congressional 
intent. The state argued that the reservation was extinguished by the Nelson Act. The court 
affirmed the holding in the Forge case (see case 6 above) that congressional �tent to 
disestablish the reservation was lacking. If Congress wanted to disestablish the reservation, 
it wo-uld have more definitely expresscJ that intent. 

In addition to holding that the Nelson Act did not disestablish the reservation, the 
court found that the 1855 Treaty extinguished the Band's aboriginal hunting and fishing 
rights but that these rights were reacquired under s_ubsequent treaties. 

. - . 

8. State v. Keezer, 292 N.W.2d 714 (�m.) cert. denied, 450 U.S. 930 (1980) 

. In this case, two Chippewas who were cited for gatpering v., · .<1 rice without a lie·:· . ,.,.e 
argued, among other things, that their activities were authorized under the 1837 Treaty. · .J.e 
Minnesota Supreme Court rejected this argument, noting that the area in which tile 
Chippewa had been gathering wild rice was not within the territory ceded in the 1837 Treaty. 
The court also stated that the 1850 Order revoked the hunting, fishing, and gathering rights 
reserved in the 1837 Treaty. However, this st;;y_ , ·ment was not a necessary part of the court's 
decision and therefore 111ay be of limited pre· ·· iential value. 

The court's opinion also contained language suggesting that the 1855 Treaty 
extinguished the hunting, fishing, and gathering rights reserved in the 1837 Treaty. The 
Court stated that the 1855 Treaty language conveying "all right, title and interest" operated 
as a complete extinguishment of Chippe� title in those areas. It is unclear, however, 
whether the court was addressing aboriginal rights or treaty-recognized rights. (See Part m. 
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of the memo for an explanation of the difference between aboriginal and treaty-recognized 
rights.) 

I I . THE WISCONSIN CASES 

The Lac Courte Oreilles Band sought a determination of whether they ,have treaty­
reserved off-reservation hunting, fishing, trapping, and gathering rights on public lands in 
northern Wisconsin. Case 9 below esiablishes that the Band has usufructuary rights in 
territory ceded under the 1837 and 1842 Treaties with the Chippewa. Cases 10 through 15 
further define the nature of these rights. 

9. Lac Courte Oreilles Band v. Voigt, 700 F.2d 341 (7th Cir. 1 983) (LCO 0 

) This case, decided by the U.S. Court of Appeals for the Seventh Circuit, involves an 
action for a declaratory judgment that the Lake Superior Band of Chippewa Indians (LCO) 
retained treaty-reserved off-reservation hunting, fishing, trapping, and gathering rights, in 
territory ceded under the Treaties of 1837 and 1842. · The main issues were the nature of 
the rights, whether the rights were extinguished by the 1850 Presidential Removal Order, and 
whether the rights were extinguished by the Treaty of 1854. 

a Rights Under the 1837 and 1842 Treaties 

The 1837 Treaty ceded land to the United States but reserved usufructuary rights 
"during the pleasure of the President of the United States." The 1842 Treaty ceded land 
north of the land ceded in 1837 and stipulated that the Indians had the right to hunt on the 
ceded territory along with other privileges of occupancy ,until the president ordered their 
removal. 

The court discussed the difference between aboriginal title and treaty-recognized title. 
Basically, aboriginal title is title good against all others but the United States. The 
government need not compensate Indians for taking such title. Treaty-recognized title refers 
to congressional recognition of a n:ioe's right to occupy land. It can be extinguished only 
upon payment. Furthermore, abrogation of treaty-recognized title requires an explicit 
statement by Congress or_ must be clear from the circumstances and legislative history 
surrounding a congressional act. 
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b. The 1 850  Presidential Removal Order 

The· defendants argued that the 1850 Presidential Removal Order terminated the . 
Chippewa's usufructuary rights. In disagreeing with the defendant's argument, the court 
found that the President exceeded his authority in ordering the removal. According to the 
court, the 1837 and 1842 Treaties authorized termination of the Chippewa's usufructuary 
rights only if the Indians misbehaved and the court found no misbehavior that would have 
warranted removal. 

c. The 1 854  Treaty 
. ... 

The court · also ruled that the 1854 Treaty did not terminate the Chippewas' 
usufructuary rights because it did not contain express termination language. 

1 Q.; Lac Courte Oreilles Band v. State of Wis . • 160 F .2d 1 TT {7th Cir. -i 985) (LCO II) 

The federal appeals court held that the prohibition on exercising usufructuary rights 
on private property cannot be fixed based on private property owned as of a particular date. 

1 1 . Lac Courte Jrei/les Band v. State of Wis . • 653 F .Supp. 1420 (W.D. WIS. 1987) (LCO Ill) 

The federal district court held that the Chippewa could use modem hunting · "�d 
fishing techniques and could trade and sell to non-Indians. In addition, the court ruled ·: : . �it 
the Chippewa could not exercise usufructuary rights on off-reservation privately owned lands 
ceded under the 1837 and 1842 Treaties unless required to sustain a moderate living. 

12. Lac Courte Oreilles Band v. Wis •• 668 F.Supp. 1233 (W.D. WIS. 1 987)  (LCO IV) 

The federal district court ruled that the state could regulate for conservation, pt. � 
interest, and safety purposes and that the regulations must _ be reaso;,iable, necessary,, i 
non-discriminatory. 

- ._ 
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1 3. Lac Courte Orei//es Band v. Wis. , 686 F.Supp. 226 Cl/.O. WIS. 1 988) (LCO V) 

The federal district court found that the "modest living" standard was not practical 
because the LCO had shown that their modest living needs could not be met from the 
available harvest. 

1 4. Lac Courte Oreilles Band v. State of Wis .• 707 F.Supp. 1034 r,J.D. WIS. 1 989) (LCO VI) 

The federal district court ruled that the LCO could regulate their harvest of walleye 
and muskie within the ceded territory provided the regulation reflected biologically sound 
conservation principles. Failure of the LCO to adequately regulate would allow regulation 
by the state. 

15. Lac Courte Oreilles Band v. Wis .• 740 F.Supp. 1400 r,J.D. WIS. 1990) (LCO VII) 

The federal district court ordered, among other things, that: ( 1) the harvestable 
natural resources in the ceded territory be apportioned equally between the LCO and non­
Indians; and (2) the state could enforce its prohibition on summer deer hunting until the 
LCO adopted a regulation prohibiting all deer hunting before Labor Day. 

Ill. COURT CASES IN OTHER STATES 

1 6. Western Shoshone National Council v. Molini, 951 F.2d 200 (9th Cir. 1991), cert. 
denied, 1 1 3 S.Ct. 74 (1 992) 

The Western Shoshone National Council (Shoshone) sought to prolubit the state of 
Nevada from enforcing:certain wildlife laws and regulations against th�m. The Shoshone 

f asserted that the state's regulations interfered with their aboriginal and treaty-reserved rights 
to hunt and fish. 

/ 
( ) The Shoshone argued that a $26 million award they received from the Indian Qaims 

Commission did not bar their lawsuit against Nevada. The court (the U.S. Court of Appeals 

2 8  

A 



for the Ninth Circuit) rejected this argument. The court a�so noted that the purpose of the 
Indian Claims Commission Act was to dispose of the Indian claims problem with finality. 

The Shoshones also argued that the Claims Commission compensation was for · 
aboriginal title and their case was for protection against interference with hunting and fishing 
rights that existed independe ·-1t of aboriginal title. The court held that absent an express 
reservation, hunting and fishmg rights were included in the conveyance of title. 

The court specifically distinguished this case from the Voigt case in Wisconsin (see · 
case 9 above), stating that the Voigt case was "inapplicable here, because there is no treaty 
which grants the Shoshones hunting and fishing rights." 951 F.2d at 203. 

17. Oregon Departrr>;xtt of Fish and Wild/He v. Klamath Indian Tribe, 753 U.S. 453, 105 
S.Cl 3420, 87 LEd.2d 542 (1985) 

The Klamath Tribe sued · to prohibit the Oregon Department of Fish and Wildlife 
from interfering with tribal members' hunting and fishing activities on lands ceded to the 
United States. 

An 1864 treaty ceded Klamath lands to the federal govemmenL The treaty also 
created a reservation and provided that the Tribe would have "the exclusive right of taking 
fish in the streams and lakes, included in said reservation, and of gathering echble roots, 
seeds, and berries within its limits." No right to hunt or fish was preserved -outside the 
reservation. 

The boundaries of the reservation were inaccurately set and excluded certain lands. 
A boundary commission was established to determine the value of the excluded lands. The 
Commission's report was based largely on timber and meadow lands and was silent as to 
hunting and fishing rights. 

In 1901, the United States agreed to pay the Tnbe $537,007.20 for 621,824 acres of 
the reservation land. The Tnbe agreed to "cede, surrender, grant, and convey to the United 
States all their claim, right, title and interest in and to" that land. As a result, the size of the 
reservation was diminished. 

The Klamath Reservation was eventually terminated by Congress. The Termination 
Act specified that it wo:uI4 not "abrogate any fishing rights or privileges of the tnbe or the 
members thereof enjoyed under Federal treaty." 

The Tnbe received an Indian Oaims Commission award of about $4 million for 
additional compensation for lands ceded by the 1901 AgreemenL The Claims Cornrniuion's 
opinion did not mention hunting or fishing rights. 
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. The U.S. Supreme Court found that the general conveyance of aboriginal title in an 
1864 Treaty with the Klamath carried with it hunting and fishing rights outside of the 
reservation, but that the treaty also specifically reserved exclusive hunting and fishing rights 
within the reservation. The court reasoned that the exclusivity of the rights under the 1864 
treaty foreclosed the possibility that hunting and fishing rights were intended to exist outside 
of the reservation, since exclusivity was not possible on lands open to non-Indians. 
Therefore, the court ruled, no hunting and fishing rights existed on reservation lands ceded 
to the federal government under t�e 1901 agreement. 

In addition, the court determined that the silence regarding hunting and fishing rights 
during the 1901 Agreement negotiations and the Indian Claims Commission's proceedings 
are consistent with the view that the parties did not understand that hunting and fishing 
rights existed. 
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APPENDIX C 

Uni ted States D�partment of the Interior 

BIA .TC . 3 3 97  

Ut , U Of THI. JOIJQ'TOI, 
Office ol tllt PMct Soficlcor 

6M PHen! l1ilcliac, Pai SneUiat 
Twia Ci&it'I, Miaanoca 55 l l l  

Mr . Earl J .  Sarlow 
Minneapolis Are• Director 
Bureau of Indian Attairs -
1 s so,1th sth street 
MiMaapolis , Minnesota. 55402 

Re : Mi l l 11 Lac:s Reservation Boundaries 

Dear Mr . Barlow : 

This is in response to your request that we provide an opinion on 
the issue of the boundary ot the Mill• Lacs Indian Reservation . 
Frum time to time , various enti�ies hava s;eculated that the 
boundaries established by the Treaty of rebruary 22 , 1855 , 10 
stat . 116 5 , have �aan disastal,lished such that the reservation 
has bean �lminisbed and preocntly con•i•t• onl y  ar lands held in 
trust for the Mille Lacs Band - ( or the KiMesota Chippewa · Tribe )- . 
Fer the reason• set for the below, it i• our opinion 1:hat the 
coundar1e• eatabllshed t,y t:he 185• �r••ty reaaln intan� and that 
the reservation has not bean diminished. 

·The current analytic •tr�ctw:e· tor detersinin9 whethar a· statutA 
had the effect of terminating or diminishin9 a r•••rvation la 
summarized in th• supru• Court'• deeieion in 1911• Y, aortlat;t, ,-
465  U . S .  463 ( 1984 ) . - In tna� - caae , tbe court ••� ou, pidelin•• 
to •id in the interpretation ot -atatut•• affect1nq the atatua of 
reservations . Those •pronouncements" , in SQJe• are awa:marized in 
Pittaburq and Midway coal 1101ng co, Y, X111t1, tot P. 24 1317 
( 10th cir. 1990 ) •• tollov• a 

First, it 11 well established tha� conc;r••• haa the 
power to diminish a reservation unilaterally. 
[ Citations omitted . ]  Nonetheless , diminishmant will 
not be l ightly : interred fCitation omitted] . conqreaa 
must clearly evince the ntent to reduce l:>oundarie• , 
[c i tations omitted] , and traditional aolic1tude for 
Indian rights favors the survival of reaervat1on 
beundarie• in the tac• of th• openin9 up of reservation 
land• to �Att\emant and entry bY non-Indiana . 
[Citation• omitted ) . court• may not ,  however , •ignore 
plain language that , viewed in historical context and 
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given a ' tair appraisal ' clearly runs counter to a 
tr ib• ' •  lat•r � l a tma . • ( Citations omitted l . 909 r . 2d 
1 J 87 at l l 9J . 

Tha f orogoinq approach to analy2in9 ".,na impact of Congress ional 
\Ction on reservation boundaries involves the appl ication e ,.i' 
judic ial presumptions and standarc;ls that have developed in : .:.-ie 
�bsence ot clear Conqrcacional intant in th• • ��1 , .  il 1�, , " .-ur:;, 1 us 
land" statutes . That is , Congress opened reset · :ior; ;, :0 non­
Indian settlement and set up schemes for the pas�age o, titl e ,  
but r�. �ed to recogni ze a die�inction b•tw••n ti�l• and boundary 
interests . That failure is  a result of the reality that contrary 
to expectation• in the late l SOO ' a ,  t.be reservations and the 
�ril:>es a1d not <1isc11,1p-.•r into the aaa1·9aa ot Ameri::an eoalety . 
When t.:i:;ey did not disappear , disputes arcs• over reservation 
boundaries and in resolving those conflicts , · the Supreme court 
has applied a praswnpc1on that aG19�0t.U1 conqressional action 
.- af fecting Ind.ian rights is to be resolved •to t...:trl benefit or the . 
Indians• . S.U, oes;oteau v, niatrict; county CP?,;;-.;;�:'.� , c20 u . s .  4 2 5  

· ( 1 9 7 5 ) . 

Because the distinction between title and l)oundari•• bas become 
increasingly important in the wake of. the developaent ot 
principles at Indian tribal aoverai;nty , the supreme court ha• · 
required that an alleqed diminishaent atatut• au.at clearly 
ratlec� sp1ci(io con;x:111iona1 int@# ta dilllinisb �1:11 baundaries 
Ami Indian title . The specific intent requireaen� in analyzing 
al leged dhl i.nishment statutes gives affec:t to a judici·al 
presumption th&� congress intended to deal tairly with the 
Indians , and it is in the light of . that •fair deal• preatmption 
that each boundary !1au• auat be judqed. 

The history of the Mill• Lacs R•••rvation follovin9 ita ,:;reation 
in 1855 encompaeee• a complex, canvalu�ad auccauian of treatiea , 
agreements , Execu�ive branch rulin9• , and Con;resaion•l 
enactments . Althouqb the oftic:ial act• of tll• toT•rnaent evince 
• great effort to reaovo tllo Jlllle Laa• Band fraa �h• ?uarvation 
and an ett'ort (aJJ,eit not without vaoill&Uon) ta lt9ltill11e the 
presenc• of white settlers , there 1• no cl� Convrenlonal 
intent to rwuce the boundarie• of tbo Kille l.ac• lluenaitlon. 

A summary of congressional action begins with the Tr••�Y of 1864 . 
By that �reaty , _ tha B.-nd ceded tb• �855 RNenat:ion to 1:h• united 
states , but expressly retained the .rigb� to raa1n on the 
reservation so ·1on9 aa it.I members did not intert•r• with or 
molest �ne wnit�s . There 1• no do\lb1. tha� tb• Band did no�-
violate that ng:�od conduct• provision, but in tile two decade• 
that followed th• federal government - despite efforta to ate• 
the flow ot trespasser• onco 'the re•a�v•t1011 Uicl to ps-ot.ec� th• .1 interests of the Indians in the landa - eventually allovecl claims1

: 

on or issued patent:a to !I/ti of the reservation'• approximately 
61 , 000 acres . It 11 1mpc:t.c�:ant 'to no�• ,  bawever , that the clalma 

,;. · .. ,. 
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and patenta were ng,t the result ot I Conqrassion-a l · ,nactment 
th..rowin9 �- reaerv�tion open to ••ttlemen� under thA publ ic land 
l aws . Instead , the entries were made on the bas is ot d irect i ves 
and orders ot the Department ot the Interior under intense 
pressure !rum tim.l:ler And land intereoto . 

Fol lcwing . the incursion .  into the re.servation and the debate over 
i�s prcprie�y within th• !x�utive sraneh , Congrese enacted tho 
Act at July 4 ,  1 8 8 4 , 23 stat. 89 . That statute recogni zed the 
controversy surrounding th• settlement of the Mille Lacs 
Reservation and pr0hiD1�•d ad�itianal disposi�i0n ot lands within the Reservation unti l further action by C0n;resa . That further action come in the torm ot tne Act ot January 14 , 1889 , �s stat . 642 , also known as the Nelson AC1:. �y �ha� statute , ean9rw�• 
created the framework for the cession of all Chippewa 
reservations in Minnesota excer, portion• of the White Earth and 
Red Lake Reservations . A comm ssion was appointee to negotiate 
with the Chippewa for the removal of the Grand Portage , Fond du 
TAc , Mille Lacs , Bois Forte and Leech Lake sands to the White 
Earth Reservations , _but Section 3 of the Nelson Act allowed any. 
member ot those. five Banda to ruaa1n ·on their home reservationa 
and tak• an � l l otment of land there rather than r•110ve to White 
Earth. 

under t.h• auspic•• of th- N•lson Act, an aqreaent with. the . Mill• 
Lacs Band was negotiated and approved. Although the agrenent 
with the Kille Lacs Band contained cession language with re•pect 
to the 1 855 rcocrvation and the righ� of �cupancy reauved in 
the -1864 troaty , it ie clear that the Band aellber• intended to · 
exercise their right to ruain on their anceatral ho••land and to 
take .Kllc.,t:.meute there rather tJlan· roloaate to White aart!l .  

Subsequent to the Melson Act and_ th• agreuent mad• pursuant to 
· 1t ,  t.ne Mille t.a�• Indiana endeavcred to eecure 1:he p�o•i••d 
allotments but were frustrated �Y action• of the Bxecut1v• Branch 
vi.th respect ta renewed entries and settlement on the 
reservation .  Hy tne turn of th• century, t!i• ;overnaent had 
allowed ao many . non-Indians to enter and ••ttle · upon the 
reservation, and did so litt1e · to pr•�•rv• the right or allotzent 
reserved to the M111• tacs mem,ers , that tew landa suitable tor 
allctment rezained in govenuaent hands. Notvithatandin9 th• fact 
that title to the land passed to other• , there 1• no claar 
evidence that congress conaidered th• t•••rvat1on b0un4ar1•• 
either diminished or terminated. To tl1e contrary, in ·both the 
Act of Ju.ly 2 -a , 1 890 , _  2, Stat . 290 , and the Act ot May 27 , 1902 , 
32  Stat . 268 , ccnqrass referred to the riqhta or Indiana •v1tnin 
[ the ] Mille Lacs Reservation. n Th• latter statute provide• 
evidence that conqress believed the reservation continued to 
exist in that the act offered the Indiana 1nduce•enta - •• we!! 
as exc•ptions - to removal troa the Kille taca R•••rva�ion. It 
the reservation had ceased to exist by virtu• of the Kelson Act 
agreement (which had tJeen approved yaua aarli•r) , tbar• ia 
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nothin;. 1.n · the 1902 · ,ct w�ich evince• a Conqressional 
u.nderatan4in9 tha� that wa• ao • . . 
Tha Mill• Lace Band persisted in its insistence that the Band ' a  
unde.r:a tandin9 of the ri9ht: to remain and ta.Jee allot:ants under 
the Nelson Act . As witt: the other Chippewa Bands ,  some moved · to 
White Earth and �ook al .. :.: tment.11 . Ecwever , the great ma jority 
remained and by the Ac� ot AuCJUB� 1 ,  111 , ,  l l Sta� . - 582 , con9�ess · specit!cally appropriated $40 , 000 for the purpose ot acquiring 
lands ta ba allotted to the Mille Lacs Indiana remaining on the 
reservation . The acqu.J.sition of lAncla by purc:haa• waa n•eessary 
because in the preceding decades th1 government had allowed 
others to acquire res·•rvation lands and had not honored the 
leg .  't;imate expe0ta�10n cf al lotment und•r Sec:-tion l. ot the Nel£0n 
Act. 

Given that history and keepinCJ 1D II.ind the jud.lcl•l atandarda 
. applicable to the issue of boundary disestablishment, th• 
qu11sti0n of the impact ot other KiMesota boundary cases must be 
addressed .  Th• situation most analo;ous to t.ha; ot Mille Lac• · 1.  
discussed in t.•s:b I,aka Band. of ChiPRtYI Ind,i1n• Y, IJlrbst , 334 
F . Supp . 1001  ( D .XiM . 197t·) . In that cau, th• court held that 
the Helson Act did not tarainate or dildniab th• teecb Lalee 

. Reservation - on• of the five raservationa Vllicll 11Jce Kille taca 
wer• "c•d-4• · purauant t:a Helson Act aqreaenta. 'l'he Leech Lake ·' 
·boundary was again at isaue in 31ili• Ye FOrczt, 283 R.W. 2d 341 
(MiM. 1977 ) , app••l disaiased, 435 U. S.  111 (1971 ) , and 1�1t1 y, 
,1uk, 212  x . w . 24 90�  (Kinn.  1979 ) , cert, 4ea1td , 445 v.s. 904 
( -1980 ) ,  dealt wi� th• Whit• Earth boundary. Both decia1ona 
concluded that the reservation boundari•• hacl not i:.m 
disesta.bliahed. 

A1: a.bout th• sue time, in pnit;e4 $1:GII Y, ,U,nn1I01il, 441 
F . supp . 1:saa co .Kinn. 1979 ) , afC'4 ,HIP na, Id Tak• land y, 
MiM@IOta, 61t , . 2d 1111 ( ltll Cir. 1910) , tile fedaral court h•ld 
that tha . Nelson Act had tenainated a portion of the Rad LaJce 
Reservation. Sill1l&rly, in Jlhlt• hrth 11ml Yo 61C¥&D4V, 111 
P . Supp . 527 ( D .KiM. ·1981 ) ,  att'd, 683 ,. 24 1130 ( Ith Cir. 198 2 ) , 
the fedaral court found that four t0Wftsh1� of �• llhlte Barth 
Reservation were removed fro• tn• reserva�1oa. 'l'bo•• deeiaion• , 
however, do not coinpel a conclusion that the Nill• tac• 
bnundaries were disestabliabed. In l:)otll the cue of Red Lake and 
the " tour townships" ,  there - is clear evidence oi the ua�1.i at 
issue were ta be dealt wit:h differently tban the cadad . 
ras'.lt,-vations ( -Mi lle Lacs , Leecb Lake , and the other• > where the 
Indians could remain and taka allotment.a. The •di•1nisheG• araa 
of the Rad Lake Reservation consistad of a vas� area of sparsely{ 
inhabited l ands . Even after diminishment, the remainin9 Red Lak\. 
Reservat1o·n encompassed hundreds of thousanda of acr .. , includinp 
th• historic population canters of that land. With reapec� to - 1 
cha tour tq,mshlps in tha northeastern portion of th• White Earth 
.Reservation , th• record is clear that thas• apecific landa wet• 
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to be - treated differently than the balance ot ·the resertation . c In tac·t , it  is  clear that the Secretary ot the Intarior treated 
· th• Red Lake ceded lands and the four townships as exceptions to 

the general rule , and the judicial dacisi0n1 have contirmed that 
di !farent �reatmant . �, H . R . BX .  Ooc .  No . 2 4 7  at l O . ) 

In short, the circumstances 0! the Mill• Lacs Raservation� dc not 
paral lel either th• Red Lale• eed�d area or the tour townships 
ceded at White Earth . There is no clear evidence that Canqress 
intended to reduce the boundariea . Given the judicial standards 
governing analysia ot boundary issues , w• ara ot the opinion that 
the Mi l la Lace Reservation boundaries encompass the territory 
described in the Treaty ot 185! • .  

Sincerely yours , 

� tl� 
Mark A.  Anderson 
Por the Field Soli�itor 

nmc 
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House Research Department 
Indians, Indian Tribes and State Government 

Special Rules for Interpreting Indian Law 

February 1993 
Page 22 

T 
he United States Supreme Court in a series of decisions dating from the early 
nineteenth century has held that the federal government has a special trust 
responsibility with the Indian tribes.34 These trust principles have developed in 
several ways. One important result is that the Court has developed a special set of · rules or "canons of construction" for construing treaties, statutes, and executive 
orders affecting Indian tribes and peoples. These rules of construction or 
interpretation are important in shaping the development of the law and, in particular, 
in establishing and protecting the rights of the tribes and their members. 

The canons of construction initially grew out of rules for construing treaties 
with tribes. 

They represent, in part, an acknowledgement of the unequal bargaining positions of 
the federal government and the tribes in negotiating these treaties. More importantly, 
the canons reflect the view, arising from the fundamental trust relationship, that the 
actions of Congress are presumed to be for the benefit and protection of the tribes 
and Indian peoples. Therefore, the canons assume that Congress - absent a "clear 
purpose" or an "explicit statement" - intended to preserve or maintain the tribal 
rights. 

The canons are expressed in various different ways. 

In general, they provide that treaties, statutes, executive orders, and agreements are to 
be construed liberally in favor of establishing or protecting Indian rights and that 
ambiguities are to be resolved in favor of Indians." For example, unless Congress 
clearly indicated or an agreement or treaty specifically stated otherwise, it is 
presumed that tribal hunting, fishing, and water rights are retained. 36 As another 
example, it is presumed that Co�gress did -not 1ntend to abrogate tribal tax 
immunities, unless it "manifested a clear purpose" to do so.37 
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House Research Department 
Indians, Indian Tribes and State Government 

February 1993 A 1 
Page 18 

Tribal Sovereignty -- Limits on State Power 

I 
ndian tribes have a special legal status that derives from their status as sovereign 
nations under the United States Constitution and federal law. When the United 
States was found� the tribes were self-governing, sovereign nations. Their powers of 
self-government and sovereign status were not fully extinguished by the constitution. 
Establishment of the United States subjected the tribes to federal power, but did not 
eliminate their internal sovereignty or subordinate them to the power of state 
govemments.24 Toe tribes lost their "external sovereignty," ie., they were no longer 
able to deal with foreign nations. However, the still retain their soverei within 

ell' tri tenitones. The tribes. retain the powers of self-government over their 
lfDds and membeis. In some ways, this gave the tribes equal status with states, . 

An important tenet of federal policy has been to protect the self-government 
· rights and sovereignty of tribes. 

Chief Justice Marshall characterized the federal-tribal relationship as one of "domestic 
dependent nations" to whom the federal government had essentially a fiduciary 
relationship. 26 · One element of this fiduciary relationship has been to preserve tribes' 
status as self-governing entities within their territories, including protection from state 
interference.27 For example, Chief Justice Marshall described the situation as 
follows: 

The Cbm>kee nation • • • is a distinct community • • • in which the laws of 
Georgia can have no force • • * but with the usent of the Cherokees themselves, 
or in conformity with treaties, and with the acts of Congress. 28 

Federal Indian aff$"s policy has varied significantly over the years with the 
importance accorded by Congress to sovereignty and tribal self-government rising and 
waning. Assimilationist policies at times downplayed its importance. However, it is 
an important theme throughout and currently is a central principle of federal policy. 

· I  

I 

I 

I 

I 

I 

I 

I 
Under the Indian Commerce Clause, Congress has plenary authority - over 
Indian affairs and tribes. J 

The Constitution gives Congress complete authority over Indian tribes, including the 
powers to repeal· treaties, eliminate reservations, and grant the states jurisdiction over 
particular tribes. The only constraints binding upon the federal government are the 
guarantees contained in the Bill of Rights and provisions of the Fourteenth 
Amendment of the U.S. Constitution. 
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House Research Department · . 
Indians, Indian Tribes and State Government 

February 1993 
Page 19 

) Tribal sovereignty and tribes' · right of self-government is the important 
touchstone that affects tribal relations with state government. 

Congress has the exclusive power to regulate Indian affairs. A state, by contrast, only 
· has the power over Indian affairs within tribal territory (Indian country or lands) that 
Congress has specifically given it State power over tribal territory is limited to those 
powers which Congress has delegated to it or which have not been preempted by the 
exercise of federal or tribal law. 
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House Research Department 
" 

February 1993 
Indians, Indian Tri� and State Government Page 24 

20. 2S Stat. I 642. 

21. Only about six percent of the original acreage of the White Earth Reservation remains in Indian control. E. 
Peterson, That So-Called Warranty Deed: Clouded Land Titles on the White Earth Indian Reservation in 
Minnesota, 59 N.DL. Rev. 159, 163 (1983). 

22. 25 u.s.c. § 462. 

23. See County o/ YaJr:ima v. Confederated Tribes and Bands of the Yakima Indian Nations, 1 12 S.Ct 683 
(1992) and discussion below under taxation, page 61. 

24. The special status of Indian tribes is recognized in the language of the United States constitution. For 
example, congress was given authority "[t]o regulate co�rct with foreign nations, and among the several 
states, and with the Indian tribes.· U.S. Const. art. I §  8 (emphasis added). This provision is commonly called 
the "Indian commezce clause.. 

25. These buic principles of Indian law were established initially in Worchester v. Georgia, 31 U.S. 515 (1832). 

26. Cherokee Nation v. Georgia, 30 U.S. 1 (1831); see generally the discussion in Cohen, supra note 8, at 232-
37 (1982). 

21. Id. at. 234. 

28. Worchester v. Georgia, 31 U.S. 515, 561 (1832), cited in Cohen, supra note 8, at 235. 

29. The Red Lake Reservation � excluded from this grant of jurisdiction in Minnesota 

30. These states are Arimna. Montana, New Mexico, North Dakota. Oklahoma, South Dakota, Utah, and 
Wa.wngton. 

31. In 1973, the state of Minnesota retroceded its aiminal jurisdiction over the Bois Forte Reservation. 

32� 426 U.S. 373 (1976). 

33. 408 U.S. 202 (1987). 

34. See. e.g., Ch4rout Nation v. Georgia. 30 U.S. 1 (1831); Worchester v. Georgia, 31 U.S. 515 (1832). 

35. See gentzally Cohen, supra note 8, at 221-25 for a discussion of the canons. 

36. See, e.g., Menominee Tribe v. United States, 391 U.S. 404 (1968). 

37. See, e.g., Bryan v. Itasca County 426 U.S. 373, 392-39 (1976). 
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STEVEN MORSE 
Senator District 34 
4 10 River Street - Box 175 
Dakota, Minnesota 55925 
Phone: (507) 643-6226 (H) 

(507) 643-6600 (0) 
and 
24 State Capitoi" Building 
St. Paul, Minnesota 55 155 
Phone: (612) 296-5649 

March ·2 , 1
°

9 9 3  

TO : All Senators 

FROM: 
A�-:?' 

Senator Steve Morse�/// -

RE :  Mille Lacs Treaty Settlement 

Senate 
State of Minnesota 

Attached for your review is some additional background material 
relative to my Senate File 220 , the bill to ratify the negotiated 
settlement of  the hunting , fishing , and gathering claims of the 

) 
Mille Lacs band of Chippewa under . the treaty of 1837 . · 

) 

Printed 01i 

Recw:led Po,wr 

This document is of fered in support of the legislation . It is 
intended to respond to questions you may have , or to questions 
raised by your constituents . 

As always , please feel free to contact me with any questions you 
may have relative to this legislation . 

SM: jk  

COMMITIEES: Chair, Environment Division of Finance, Agriculture and Rural Development. Education, 
Higher Education Subcommittee, Environment & Natural Resources, 
Governmental Operations �-

SERVING: Winona and Houston Countie� 
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Mille Lacs Band of Oiibwe v. Minnesota Settlement: a Summaa 

The proposed settlement between the Mille Lacs Band of Ojibwe (Chippewa) and the state of 
Minnesota is a sensitive and complex issue that has generated a strong response from 
individuals and groups all across the state of Minnesota. These individuals and organizations 
have their own "facts" about the settlement whk h they hold as truth. As a result, there is an 
extraordinary amount of informa ·��on and misin.urmation circulating. 

A mstorical Overview 

The lawsuit is a result of the fact that the state of Minnesota has not recognized the Mille Lacs 
Band's claims of hunting and fishing rights in the territory that was ceded to the U.S. in the 19th 
centwy. Hence, they · have been holding the Band accountable for its harvesting activities under 
state regulation, rather than under the Band code. While the treaties in question were signed 
by the Federal government, the Band is suing Minnesota because it is the body of government 
that is attempting to regulate the activities� .. ·. a sovereign government and people with rights 
defined by the Federal government and prc··. t;cted by the U.S. Constitution . 

. The documents that have led up to this point are numerous and, in some CHf.es, ambiguous. The 
documents listed below are those which are generally considered relevant to the defense and the 
complainants. 

eThe 1837 Treaty is the basis of the Band's claims to hunting and fishing rights on the ceded 
lands. It is the treaty in which the Ojibwe ceded lands -in ,,:hange for monetary and 
material compensation with the provision that they maintain their rights to harvest the 
territo�. 

eThe 1850 Presidential Removal Order by Zachary Taylor is an integral part of the defense 
in that it dictates specifically that all rights of the Ojibwe to harvest and live upon the ceded 
land "are hereby revoked". While the state maintains that the order removes the rights 
dictated in the 1837 treaty, the Federal courts in Wisconsin have previously ruled the 
removal order invalid. 

eThe 1855 Treaty is important to the Band in that it creates the reservation upon which they 
are currently residing. The state claims tha� with the creation of the reservation, additional 
· lands were ceded to the state arid that any . ,;:.maining hunting and . fishing rights on previously 
ceded land were revoked. The band claims that nowhere- in the document are hunting and 
fishing rights specifically mentkx>'�d, thereby leaving the righ -. _: .. intact. The Band also 
maintains that, with the creation .of the reservation, they have full hunting and fishing rights 
on the adjacent waters, which is Lake Mille Lacs. As there are three islands in Lake Mille 
Lacs included in the reservation, litigation could result in the court granting harvesting rights 
to the Mille Lacs Band. 

ttThe 1864 Treaty and The 1889 Nelson Act are also 1:15ed as pa_ ]f the defense by the state, 
claiming that both of these documents terminate the "reservation and all of the hunting and f 
fishing rights". However, the 1864 Treaty specifically excludes the Mille Lacs Band, as kmg 
as their good · conduct is µpheld. The Band also maintains �e Nelson Act allowed the Mille 
Lacs Band members to take allotments on the 1855 reservation, rather than moving to the 
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White Earth Reservation. Supporting their claims, other documents written after the Nelson 
) Act expressly recognize the Mille Lacs Reseivation, authors varying from Federal courts and 

Congress to the Office of the Solicitor for the �.S. Oepartment of the Interior. 
eThe 1973 Indian Claims Commission Payment of approximately $9,000,000 is considered 
by the state to be the final reparation and payment for lands ceded and the rights to them. 
The payment was an attempt to compensate the Band for timber and land ceded in the 
earlier treaties. The issue of hunting and fishing rights was not specifically addressed. 
Further, the ICC lacked the jurisdiction to compensate the Band for lost hunting and fishing 
rights. 

Litigation vs. Settlement: the Pros and Cons 
It is obvious what the state of Minnesota would gain by winning the case - it would not have to 
grant the Mille Lacs Band of Ojibwe any land or harvesting rights outside of the reservation. 
However, extensive research has failed to produce a single example of a court decision whereby 
Native Americans have lost their off-reservation hunting and fishing rights that were previously 
expressly reserved and were not subsequently expressly extinguished. This is the situation 
Minnesota finds itself in today. Minnesota stands to lose much more in the event of a loss than 
it would gain in winning. H the result of this case is anything similar to that of the case in 
Wisconsin, Minnesota could potentially be required to grant full hunting and fishing rights in the 
ceded territory to all Ojibwe tnbe members under the 1837 treaty, including those from out-of­
state. This may include commercial harvesting on bc;,th public and private lands. Other 
problems could ensue as a result of a negative verdict for the state, such as racial tensions and 
fighting, extensive costs · for law enforcement, legal fees and payments, economic hardship for 
the businesses in the area affected, and possible embarrassment for the state of Minnesota for 
allowing such an_ outcome. Wisconsin set an example of how not to handle a situation such as -
this. 
While the most desirable circumstance may be to litigate and wiit, there is such risk involved 
that settling proves to be the best option. In an agreement such as this one, Minnesota 
significantly decreases its potential losses. It was able to negotiate with the Band to come up 
with the best possible agreement for the two parties for a final solution between them. H 
approved, this settlement would become an order of the Federal District Court in Minnesota. If 
the case goes to court, the appeals process could extend for many years. The settlement is a 
negotiated agreement in which, once finalized, the terms C8J\ no longer be altered. The 
settlement is very clear and definitive in its �o�eivation efforts, allowing the state to intercede 
if the band is not enforcing its conservation code. It also prevents any commercial game fish 
harvesting, which is a major concession on the part of the Band. The settlement requires 
increased and regular communication between the state and the Band so that future problems 
may be avoided. This settlement gives Minnesota the /opportunity to set an example for the 
other states in the U.S. as one being willing to settle disputes with Native Americans in a timely, 
peaceful and responsible fashion that is best for all parties involved. 
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The Mille Lacs Band of Ojibwe v. Minnesota : 
Constituent Question-and-Answer Reference Sheet 

This is a compilation of questions and concerns raised thus far by constituents regarding 
the Mille Lacs Band of Ojibwe v. Minnesota settlemeni. This reference sheet is intended 
to offer answers which will help educate constituents about this settlement while making 
the process of responding to mail received less difficult and time-consuming. 

The reactions to this agreement range from genuine concerns about the effects of the 
settlement on the lands, waters and people involved to prejudicial statements inspired by 
a lack of understanding of Native American culture and its unique relationship with the 
United 1tes government. While it is relatively simple to correct some of the myths 
circulating about this issue, addressing an opinion mired in racism is much more complex 
and involved - particularly for one letter. As a result, some responses will inevitably be 
more effective than others. Hopefully this document will assist you . 

Questions and Concerns: 

Conservation/Law Enforcement' 

Settlement fails to define "subsistence" harvesting, which will allow for abuse of this right 
to occur. 

The explicit definition of "subsistence uses" in the settlement is as follows: 
" ... the use of natural resources for direct personal or family consumption by Band 
members as food, medicine, - shelter, fuel, clothing, tools or transportation; for the 
making or selling of handicraft articles; or for barter." 

What is the difference between commercial harvesting and bartering? 
Commercial harvesting is the harvest of any · natural resource for the purpose of its 
sale, with the exception of subsistence uses. Commercial sale allows for the 
marketing of a good. Barter is the process - of trading a good for another good 
within the tribe. 

Settlement allows off-season harvest, including during spawning. 
The Band has proposed to refrain from walleye sp�aring on Lake Mille Lacs 
during spawning, though it does retain the right to do so. However, the Band will 
have harvesting limits, based on harvestable surpluses of a resource ·as determined 
in conjuction with the Minnesota Department of Natural Resources (DNR). 

Band code can be changed at any time to redefine conservation laws. 

�'[$ 

According to the settlement, the Band, like the DNR, may change its code to suit 
tribal and conservation needs, although 'the DNR must be notified if any 
significant adjustments are made. 

:\t;.}he Band will deplete the game fish population. 
Both the state and the Band have declared that conservation is a top priority, 
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making preservation of resouces a major focus of the Band conservation code. 
However, in the event that the code does not meet the state standards for 
conservation, the state has maintained the right to intervene and set regulations 
that apply to the Band. It is in the best interest for the Band to preserve the land 
upon which they will be exercising their harvesting rights, as the resources must 
last as long as the Band wishes to harvest · for subsistence. The commercial 
harvest of game fish is expressly prohibited. 

How are the laws, as established by the settlement, going to be enforced and by whom? 
Part of the settlement includes payment of 8.6 million dollars to the Band ($10 
million . if paid over a period of five years), a portion of which must be applied to 
law enforcement and co�servation efforts. The Band conservation code, as 
proposed, will include a system of licensing and tagging, among other techniques 
intended to keep track of how much has been harvested. Also, according to the 
settlement, there will be the cross-deputization of Band and state officials so that 
both may enforce state and Band policies. 

Settlement Process 

The negotiation meetings were secretive, not allowing for any feedback from the public 
or parties affected by the outcome. 

The DNR released information in late 1991 about an initial settlement reached 
. between the Band and the DNR, which allowed the commercial harvest of game 
fish. After evaluating the public's reaction to it, the DNR re-entered into 
negotiations with the Band. 

Costs of the prosecution and settlement should be paid out of the state General Fund 
and handled· by the Attorney General, rather than paid from the Fish and Wildlife Fund 
and handled by the Department of Natural Resources (DNR). 

The DNR was involved with the negotiations due to conservation being its primary 
focus. The Attorney General's office has coordinated this settlement and the 
monies paid to the Band � be taken from the state General Fund. 

Who gave the DNR the authority to convey land in public trust? 
The legislature is required to authorize · the transfer of these lands. 

How can we afford $10 million at a time where we a tremendous budget shortfall? 
The · amount that would be paid at the time the st!ttlement is approved is $8.6 
million, with the option to make- payments totalling $10 million over a five-year 
period. While it is unfortunate that a payment must be made, the potential_ costs 
of litigation and enforcement are much greater than the payment upon which the 
state has settled. 

Land Distribution 

Some of the lakes in the Treaty Fishing Zone (TFZ) are outside the 1837 ceded territory. 
Only the 4.5% of Lake Mille Lacs, which is located within the original 1837 treaty 
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area, designated for exclusive use by the Band is considered the TFZ. The 6 
other lakes and 26 miles of river that have been selected for non-exclusive use by 
the Band are all within the 1837 ceded territory. 

The final settlement does not speci{y which lands will be transferred to the Band. 
The settlement establishes a process for transferring land to the Band. As a part 
of that process, the DNR will so· . . comments from the local units of government 
affected and the public. . . . 

The counties are not reimbursed for lost properzy taxes from land given to the Band. 
The legislation continues Payment In Lieu of Tax payments to the local 
governments on any transferred lands. 

Harvesting Techniques 

Non-Band members have given up spearing and netting of game fish .. �why should the 
Band members be permitted to do so? 

Most individuals who fish on Lake Mille Lacs do so for recreational purposes. 
Consequently, this is reflected in the methods authorized under state regulation of 
fishing practices. The state has chosen to not allow its citizens ·�t.;\ spear and net 
game fish in this manner. The Band maintains that spearing al.H.i net· ·· g are not 
only more traditional methods of harvest than angling, but they are c;r,.,;_�,,";: more 
practical techniques for meetin;::: ::heir objective, which if s.ubsistence rather than 
sport. . However, the Band may also restrict spearing an.J netting as they refine 
their resource management. · 

Multi-pronged spears and nylon gill nets were not traditional fishing methods. 
Harvesting fish through the use of spears and nets is a tradition that has carried 
through to modem-day Native American life, to the extent to which it could be 
exercised. The "passing-on" of tradition has included technological advances in · 
haivesting, such as the gill net and multi-pronged spears. As the Band maintains 
that its intent is subsistence . �arvest, the tools can be more efficient for their 
needs. 

The gillnet will more than just indiscriminately deplete the supply of game fisn, it will 
also k:F · other animals, including loons, otterr beavers, muskrats, etc ... 

.. · · :.e Band has expressed the intent tc ;;quire the checking of nets with enough 
frequency to release any �L·h or animals not intencled to be caught. They are also 
proposing to require a cc.: . .  <Jvation officer to be available at the time of net 
removal to monitor and limit the number of fish taken. Additionally, a recent 
article in the Minneapolis Star-Tnbune by outdoorsman Ron Schara (2/14/93) 
descnbes a fisheries biologist's experience netting on Lake Mille Lacs. After more 
than 130 settings last year ·· birds had been caught. 

Non-Native American Rights 

Owners of lands adjoining the waters in the Tnbal Fishing Zone (TFZ) will be allowed to 
fish off their land, but their guests will not, including family members that do not live at 
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the residence. 
The Band will issue boat licenses to allow land owners the flenbility of whom they 
may bring with them fishing. These licenses will allow anyone in the boat with the 
boat owner to fish in �e TFZ. Also, as the TFZ is open to public access for all 
other purposes, it is possible to access both the TFZ and non-TFZ water by boat 
from the boat-owner's land. 

Other Property owners who have cabins near the TFZ will lose access to choice fishing 
spots within the TFZ. 

The Band is considering the sale of licenses to non-Band members for fishing 
within the TFZ. 

A number of resorts are located on or near the TFZ in Lake Mille Lacs. Business will 
inevitably suffer due to their proximity to the TFZ. 

This may be an unfortunate aspect of the settlement. However, if a resort owner's 
business is failing due to the location of the Treaty Fishing Zone, they may 
request that the state purchase their property to compensate for their losses. 

Non-native limits will be lowered because of the Band's harvesting on Lake Mille Lacs. 
The non-native harvesting limits will not be affected by the Band's harvesting. 
Regardless of when they fish or how, they will maintain a maximum walleye 
harvest per year which is consistent with the levels taken from the rest of the lake. 
If the limit is lowered; it is due to the cyclical fluctuation of the fish population, 
i.e. the population was larger this year than last which will most likely result in a 
smaller population and lower limits next year. These limits will be regulat�d as 
usual by the DNR. 

Native American "Special" Rights 

The settlement gives . exclusive harvest rights to the Band, which is not a part of the 
original 1837 treaty. 

While the 1837 treaty does not give exclusive rights to the Ojibwe, it does, 
according to the· Band, give them rights to hunt and fish in the ceded territory, 
which includes· hundreds of lakes and an area larger than that agreed upon in the 
settlement. In exchange for relinquishing their rights to the majority of lakes in 
the ceded territory and limiting their harvest under the Band co�e, the BanQ 
would be allowed to harvest of 4.5% of Lake Mille Lacs, 6 lakes and 26 miles of 
river using traditional methods of harvest, as regulated by the Band code. 

Why is it that the · Native Americans get special rights to land and resources when they do 
not pay taxes? This settlement gives unequal rights on .the basis of race. 

The treaties signed by the U.S. and the Native American tnbes in the 19th century 
were contracts between sovereign nations. In these treaties, rights were being· 
granted to the United States ·by the tnbes and whatever rights were not given to 
the U.S. were retained in these documents. In · 1905, the Supreme Court 
recognized this fact in the case of U.S� v. Winans. In short, the U.S. is not 
granting "special rights" to the Native Americans, but rather upholding the rights 
reserved by the Native Americans through the treaties signed and protected under 
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the U.S. Constitution ( 1787). 

What is the Band sacrificing in this settlement? 
The most significant concessioru ing made by the Band in this settlement are · 
the right to commerciall}' harve!: . . me fish, such as walleye and muskie, and 
accepting quotas on how much "1: -ye can be 1- :, .Nested per year. What 
distinguishes the Mille Lacs Band :t major contr� .�::Jtion to the settlement is that 
Lake Mille Lacs is large enough to actually establish and maintain a commercial 
fishery, which uld, if created, ·· -- ·_,mcantly redur·<? the walleye population, 
causing bag limd.s for non-Band :nbers to dee · , By relinquishing its rights 
to commercial harvest and limitmg the B? ·\d's ta: \Vhat is needed for 
subsistence, not to exceed 50% ·of the harvestablt. - ?lus, the bag limits for non-
Band members should not be affected by this settlement. 

- "� Band has casinos, hence they ate doing well. Why do they need th.ii� lawsuit? 
The Band states that it is attempting to return to a m:··a-,.·e traditional, self-sufficient 
and healthier lifesty'. - One way. in wh( . · it hopes tc- ::omplish this goal is 
through the exercismg of its treaty rigt · . .  -

Settlement vs. Litigation 

The treaties in guestion are so old ... why are they still valid? 
The treaties and presidential orders that are part of the lawsuit and settlement are 
all official documents drafted and approved by t�e U.S. Government. They pre­
empt state law unt<:r the U.S. Constitution (1787). When they were written has 
little bearing on thdr validity. 

This is a temporazy solution to a problem that will resurface. 
One of the provisions of this settlement is that it is the final solution to the 
question of the 1837 and 1855 treaties for the Mille Lacs Band. H this settlement 
is approved by the Band and the Minnesota State Legislature, it will become an 
order of the U.S. District Co}'.. _ .. '. .. Any future disputes between the Band and the 
state on natural conservation �-c,source issues must be dealt with through the 
process established in· the agreement. The final arbitrator of the conflict will be 
the U.S. District Crrurt. · 

As a resuit of this settlement, other oands will file suit against the state. · 
Whether this case is litigated or settled, any_ band lias the right to file suit. H the 
state litigB tes and loses, other band, may come forward. H the state wins, other 
ban� may still file suit, as the state does not address in this particular case the 
other treaties that affect the Native Americans in Minnesota. The settlen· · nt 
does, however, expressly preserve all of the state's defenses against other bands, 
so that it may litigate other suits filed 

La two cases, the Western Shoshone Council v. Molini and the Oregon Department of 
Wildlife v. the Klamath Tnbe, the courts found in favor of the states involved. Doesn't 
that guarantee a win for Minnesota? . 

The Shoshone case was weaker than that' of the Mille Lacs Band in that the treaty 
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in question, unlike the 1837 treaty, did not expressly reserve any hunting and 
fishing rights. In Klamath, the hunting and fishing rights were only reserved H "ithin 
the reservation. In both cases, there was different language used, therefore 
making the potential interpretation different. 

What happened in the Wisconsin case? 
In the case of Lac Courte Oreilles v. Voigt and the cases following it, the Ojibwe 
were suing under the same 1837 treaty as the Mille Lacs Band. Wisconsin's 
defense in this case was the 1850 Removal Order. It took 17 years, 12 attorneys 
and $12,000,000 for litigation and law enforcement, yet Wisconsin lost. The 
decision resulted in the Ojibwe gaining rights to spear, net, and commercially 
harvest up to 50% of all of the harvestable surplus in the Northern 1/3rd of 
Wisconsin. The outcome caused protests, riots and racially-motivated violence 
against the -Ojibwe as they exercised their rights, pitting the native and non-native 
populations against one another. The_ civil and economic hardships caused by the 
lawsuit and violence that ensued were considerable. 

Why did the Federal Courts in Wisconsin rule the 1850 Presidential Removal Order 
invalid? 

In the case of Lac Courtes Oreilles Band of Ojibwe v. Voigt, the courts found that 
the 1837 treaty was written in such a way that the Native Americans could not 
have understood that their rights were so easily revoked, for if they had full 
tinders·tanding of the treaty and the language, they would not have agreed to its 
terms. Also, the removal order was not in direct response to "misbehavior'' of the 
tnbe and needed to be such for the revocation to be within Taylor's power. In 
other federal cases as well, any ambiguity found in the language of the documents 
has been decided in favor of the Native Americans, as they were written in 
English and signed under questionable circumstances. 

Other than the Wisconsin case, have there been any other cases acknowledgini the 1837 
Treaty? 

In U.S. v. Bresette, the U.S. Federal District Court found on behalf of two· Ojibwe 
being prosecuted for the use of migratory bird feathers in traditional crafts that 
were being sold, based on the Voigt ruling. In this case, Minnesota recognized the 
same 1837 treaty rights as in both the Mille Lacs and Wisconsin cases. 
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Limited Netting . & Spearing 

* There are 137 lakes in the 1837 
ceded te�ry. Only 7 lakes and 
and specific portions of the Rum and St. Croix 
rivers are open to '�ng and netting. 

* Spearing and netting will be allowed for 
subsistence harvest only, Game fish cannot be 
sold or bartered among non-Band membelS. 

* Band and DNR co� officers will be 
cross-deputized and jointly ensure compfaance 
with the Band code and state laws relating 
to game and -fish. : 

* Spearing is a .traditional method of harvest 
Under state law, all anglem can spear for 
cert�*" species in some parts of Minnesota. 

* Spearing and netting harvests wiH be regulated 
by the Band's conservation code. 

* · Game fish 1aken by Band members within the 
Treaty Fishing Zone will be monitored by 

' the Band and DNA. 
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Total Lakes vs. ,Netting/Spearing Lakes 
137 LAKES IN 1837- CEDED TERRITORY 
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Treaty _ . Fish ing_ Zone Facts & Figures 
I 

* Treaty Fishing Zone is 4.5 percent 
of the surface of lake Mile Lacs. 
The zone starts and ends on the 
Mile Lacs Band reservation. No 
resorts are located within the zone. 

* Tens of thousands of non-Band anglers 
fish Lake Mille Lacs each year. The 
entire Mille Lacs Band membership is 
about 2,500. Of 1hese� about 1 ,250 
live on the reservation. Of these, 
only a portion actively -fish. 

* Opportunities for &ngling in lhe Tribal· 
Ashing Zone �Y non-Band members can be 
provided by 1he Band as the needs of Band 
members and the harvest of the fishery 
allows. 

• Access to the Treaty Fishing Zone will not 
. be 19S1ricted. Non-Band members can boat, 

ski, swim, sail, hunt, and enjoy other 
· recreational activities within this body 
ol public water. · 

* Harvest goals for nolthem pike, muskie and 
other game species will be similar to the 
rest of the lake. 
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Treaty Fishing Zone vs. Non-Band Zone 
TFZ REPRESENTS 4.6-r. OF 132,000-ACRE LAKE 
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Limited Harvest 
• Annual walleye h81V8St is about 

51 9,000 pounds. Under the 
agreement, the Band would be 
able to harvest about 24,000 
pounds per y�r. 

* ·The Band's annual harvest of· game fish 
within the Treaty Fishing Zone represen1s 
about the same number of fish taken by 
non-Band members· on·  Lake Mille Lacs 
during the first one or two days of 
the fishing season. 

* The walleye h�st within the Treaty 
Fishing Zone will be managed at the 
same rate of harvest as the. rest 
of the lake. 
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Non-Band vs. Band walleye harvest 

Estimate · for Lake Mille Lacs 
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* The average angler will not be impacted 
by the Treaty Fishing Zone. That's because 
95.5 percent of the lake wiH remain open --------------==----�.I 
to non-Band anglers, the Band's harvest will 
be at the same rate of catch as non-Band 
members, and there is no plan to reduce 
bag limits. 
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Land Issues in the 1 837 Territory 

* Under the 1entative agreement, 
the state will transfer 7,500 acres 
· of s1ate-owned land to the Band. 

* No land will be transferred until 
a public input process involving 
citizens and local govenvnents has 
been completed. 

* No casinos win be. built on the land. 

* The State of Minnesota owns approximately 
472,000 acres ·in the 1 837 ceded territory. 
The 7,500 acres represent� about 1 .6 percent 
of state-owned land within the territory. 

Public Land vs. Land Conveyance 
Based . on public acres in ceded Territory_ 
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Land conveyance 
* The land 1he Band is most interested in is 

located near the reservation on lake Mille 
Lacs and close to satellite tribal communities 
in Pine County and north of Lake Mille Lacs. ....------=-=-=--==-=----------=-=-==-... ..,.-----==--====-=---=-----==----------="'----' 

* The land conveyance does not include any private 
land 
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TO 

FROM 

STATE OF MINNESOTA 

Office of the Attorney General 

ROD SANDO, Commissioner 
RON NARGANG, Deputy Commissioner 
MN Department of Natural Resources 

SCOTT R. STRAND 
Assistant Attorney General 

SUBJECT : Finality of Proposed Settlement of the 1837 Treaty Lawsuit 

You have advised us that there is some confusion about the "finality" of the proposed 
settlement of the current lawsuit concerning hunting and fishing rights claimed by the Mille 
Lacs Band under the 1837 Treaty. 

The settlement would be a final resolution of the dai m • If adopted 
by the State and t e an governments and approved by the federal court, the settlement 
agreement will be incorporated into a court order tha� will bring this litigation to an end. 
The settlement agreement would be as final as any judgment rendered by the court at the 
conclusion of a trial. 

Some people are of the impression that such a final resolution means that no 1837 
Treaty hunting and fishing right claims could be made against the State by bands other than 
the Mille Lacs Band, and perhaps even that no such claims under any treaty could ever be 
brought against the State. This is incorrect. The- current lawsuit involves only the Mille 
Lacs Band and the State, and any resolution of it, whether by agreement or as a result of 
trial, will bind only the Mille Lacs Band and the State. Claims under other treaties remain 
a possibility (though note that the proposed settlement resolves potential claims of the 
Mille Lacs Band to fish in Mille Lacs Lake under the 1855 Treaty), but this has always been 
true and probably always will. It is also possible that the other bands that signe4 the 1837 
Treaty could bring claims under it, but there are several reasons why _we are not terribly 
concerned about this prospect: 

1. Any individual Indians or any ''bands" that do not have federally recognized 
status, such as the individuals who call themselves the "Sandy Lake Band," would not have 
standing in the courts to make claims under this treaty. Treaty rights belong to recognized 
bands, not to individuals, and nonrecognized groups have no more standing than a group of 
non-Indian Minnesotans who declared that they .constituted the "true" govern�ent of 
Minnesota. These claims are very weak. · 

2. The Minnesota Bands who were signatory to the 1837 treaty, but who did not 
J · then and never did occupy the 1837 ceded territory, such as the Fond du Lac, Leech Lake, 
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Rod Sando, Commissioner 
Ron Nargang, Deputy Commissioner 
February 19, 1993 
Page 2 

and Red Lake Bands, could make claims, but wnuld have to ar&Ue that they "reserved" 
hunting and fishing rights on territ-:: rv they never occupied As a result, their claim� have 
nowhere near th� strength of the claim of the Mille Lacs Band. 

3. The Wisconsin Bands who were signatory to the 1837 Treaty could come 
across the border and sue Minnesota for a declaration of their 1837 rights. Theoretically, 
they would have the strongest remaining claim. Practically speaking, however, to do so 
would put what they have won in Wisconsin in jeopardy, since this is a different court, not 
necessarily bound by what the courts decided over there . .  If there were an appeal and a 
higher court were to decide that their 1837 rights were extinguished, they could lose 
everything. Moreover, they would be taking that risk in order to exercise hunting and 
fishing rights far from home when they already have the rights recognized by the courts in 
their own backyard. Therefore, we believe there is little likelihood that the Wisconsin 
bands would pursue another round of 1837 Treaty litigation over here. 

There is no settlement or court decision that will forever resolve all Ind;an huntina 
gnd fi5hin� riihts disputes. This settlement, however, does permanently resolve what is the 
most significant remaining �ndi�n hunting and fishing rights claim in this state, and it 
should be judged on that basis� -

If you have any additional questions, please give me a call. 

cc: Gail Lewellan, MN Department of Natural Resources 

stras .'bo7 
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STATE OF MINNESOTA 

Office of the Attorney General 

TO SENATOR STEVE MORSE DATE : 
G-24 State Capitol 

FROM WILLIAM A. SZ�WSKI PHONE : 
Special Assistant \J 
Attorney Gene�al 

SUBJECT: - 1837 Treaty - Finality Is.me for-Other Signatory Bands 

March 15, 1993 

296-0697 

. There still seems to be some confusion about "finality" of the proposed settlement 
with respect to the other Bands and in particular the Sandy Lake Band. 

The Chippewa Bands attending the 1837 Treaty included the following: 

Residinr in What is Now Minnesota 

Leech Lake 
,Gull Lake 
Mille Lac · 
Sandy Lake 
Snake River 
Fond du Lac 
Red Lake 

Residinr in What is Now WtsCQDSin 

St. Croix River 
Lac Courteoville 
Lac du Flambeau 
La Pointe 
Red Cedar Lake 

Four of the Bands who signed the 1837 Treaty also took part in the 1855 Treaty as 
either Chippewa of the Mississippi, Pillager, or Lake Winnibigoshish Bands. These 
included Leech Lake, Mille Lac, Sandy Lake and · the Snake · River Band. Reservations 
were also established in 1855 at the locations where each of the Bands resided. 

Fond du Lac was grouped with the Lake Superior Chippewa and received a 
reservation as part of the 1854 Treaty. The 1837 Treaty indicates that Red Lake was not 
represented by any of its Chiefs or Warriors, although a person named Francois Goumean 
was identified as being from Red Lake. 

In responding to the question of which Bands may bring a claim under the 1837 
Treaty, the claim by Red Lake is doubtful because very little, if any, participation on Red 
Lake's part took place. · 

Fond du Lac has plead in the most recent round of 1854 litigation that it has a claim 
based on- the 1837 Treaty. The strength of that claim ·is questionable because Fond du Lac 
· did not reside in the territory ceded by the_ 1837 Treaty. 
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Senator Steve Morse 
March 15, 1993 
Page 2 

Of the remaining Bands that participated in the 37 Treaty JID Minnesota, Mille 
Lacs was the sole Band that resided in the territory · ed. The:·, . Bands would also be 
subject t<:> the defense that the 1855 Treaty extingL..1shed rights that they had in the 
Territory of Minnesota. (For discussion of Wisconsin Band claims see Scott Strand Memo 
of February 19, 1993 attached hereto). 

Moreover, if a Band or tribe chooses to bring an action in court to clarify the 
existence of hunting or fishing rights, Congress has dictated that jurisdiction shall be 
granted only where the tribe or Band has "a governing body duly recognized by the 
Secretary of the Interior, wherein the matter in controversy arises under the Constitution, 
laws, or treaties of the United States." 28 U.S.C. S 1362. Thus, an unrecognized Band, such 
as Sandy Lake, would not have recognition sufficient to bring it before the federal distr-; i;t 
court in this type of case. 

1837aAU8 
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LAWS RELATING TO INDIAN AFFAIRS 

Act of May 29, 1908 (25 (35) Stat.L. 451 ) ,  or under any prior Act, 
and who have the prescribed status of the head of a familv or ­
single person over tlie age of eighteen years, and his approval shall 
be final and conclusive, claims therefor to be paid as formerly from 
the permanent appropriation made by said section 17 and carried 
on the books of the Treasury for tliis purpose. No person shall 
receive in his own right more than one allowance of the benefits, and 
application must be made and approved during the lifetime of 
the allottee or the right shall lapse. Such benefits shall continue 
to be paid upon such reserva�ion until such time as t�e lands availnble 

· therem for allotment at the tune of the pas.sage of this Act would have 
been exhausted by the award to each person receiving such benefits of 
nn allotment of eighty acreR of such land. 

No Indian claim or 
111lt lsnpaired by Ulla 
Ad. 

SEC. 15 • .  Nothing in this Act shall be construed to impair or 
prejudice any c1aim or suit of any Indian tribe ap;ainst the United 
States. It is hereby declared to be the intent of Congress that no 
exp_enditures for the benefit of Indians mnde out of aperopriations 
authorized by this Act shall be considered ns offsets m any suit 
brought to recover upon any claim of such Indians against the 
United States. 
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In addition to all powers vested in an_y Indian tribe or tribal 
council by existing law; the constitution adopted by said tribe shall 
also vest in such tribe or its tribal council the following rights and 
p<?wers : To employ legal counsel, the choice of counsel and fixing 
of fees to be sutiject to the approval of the Secretary of the Interior ; 
to prevent the sa.le, dis�ition, lease, or encumbrance of tribal )ands, 
in�rests in lands, or other tribal .wets without the consent of the 
tribe ; and to negotiate with the Federal, State, and Jocal Govern­
ments. The Secretary of the Interior shall advise such tribe or its 
tribal counsel of all approJ>riation estimates or Federal projects for 
the benefit of the tribe prior to the submission of such estimates to 
the Bureau of the Budget and \he Congress. 

SEo. 1'1. The Secretary of the Interior may, upon petition by at 
least one-third of the adult Indians, i�u.e a charter of incorporation 
to such tribe : Pr01Jided, That such charter shall not become o�ra­
tive until ratified at a special election by a majority vote of the adult 
Indians living on the reservation. Such charter may convey to the 
incorporated tribe the power to purchase, take by gife, or bequest, 
or otherwise, own, hold, manage, o�rate, and dispose of property 
of every descrq,tion, real and �rsonal, including the power to pur­
chase rest: ��ted Indian lands and to issue in excliange therefor inter­
ests in corporate propertJ, and such further powers as may be 
incidental to the conduct of corporat.e � not inconsistent with 
law, �ut no authority shall be granted to sell, mortgage, or lea� for 
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STATE {)F MINNESOTA 
OFFICE OF THE ATTORNEY GEi'l'ERAL 

:-IUBERT H. HUMPHREY III 
,TTOR.'-EY GE."iERAL January Li·, : )93 

Mr. John Schneider 
Save Lake Mille Lacs Association 
MN Sport Fishing Congress 
159 LaFond 
St. Paul, MN 55 103 

Re: Proposed Settlement--1\llille Lacs Band of Chippewa v. State of Minnesota 

Dear Mr. Schneider: 

. '·. ...: . ' : . � . .. � � 

Several months ago, we had .1 meeting to discuss the Mille Lacs Band litigation. At 
that meeting, we discussed some of the strengths and weaknesses of the State 's  case, and 
the �elative merits of settlement and litigation. 

0 

To set the record �traight, I want to emphasize tha� at no time during that discussion , 
did either. Chief Deputy Jack Tunheim or I ever suggest that the State was certain to win: ' 1\ 
this litigation� Our evaluation of the case is now and always has been that, while bottf c·<': sides have good arguments, the better course and the only way to assure protection of the 
natural resources at stake was to negotiate a fair agre�ment that the parties could control. 

. All of the legal issues in the case�-the effect ·of President Taylor 's  1 850 removal 
order, the effect of the extinguishment language in the 1855 treaty, the possibility that the 
creation of the original Mille Lacs Band reservation on the south shore of Lake Mille 
Lacs in the 1855 treaty created its own set of Indian fishing rights on the lake, and the 
impact of the Indian Claims Commission process--are subject to dispute. The State does 
have strong arguments, but so does the Band, and the smart course is the one the DNR 
has taken--to negotiate a fair agreement that assures preservation of our state' s  natural ' 
resources. 

If this case goes to trial, with all of the likely appeals, either side could "win" and 
either side could "lose. " The costs to the taxpayer of this litigation will be high, no 
matter what the outcome. The real loss, however, would be to lose this opportunity to put 
this matter behind us and .move forward together. 

Best regards, 

HUBERT H. HUMPWIBY ill 
Attorney General 
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TO 

FROM 

STATE OF MINNESOTA 

Office of the Attorney General 

ROD SANDO DATE : 
Commissioner 
Minnesota Department of Natural Resources _ . 
SEN. STEVEN MORSE 

SCOTT R. STRAND b_/ � . PHONE : 
Assistant Attorney General 

SUBJECT : Mille Lacs Band V. State 
Risks of Litigation 

March 29, 1993 

296-0693 

You asked us to provide some clarification on three claims made by those who wish 
to minimize the down-side risk of litigating this case: that, if we litigate, the State can buy 
time because the Band would not be able- to exercise hunting and fishing rights until the 
litigation is over; that the court could not order the State to pay money to the aand; and 
that the State could always renegotiate even if the court ruling is adverse. · All three of 
those statements are wrong. 

ARGUMENT NO. 1 :  If we litigate, the Band cannot win the right to hunt and fish _ 
free of state regulation until the litigation is over, which could take years, even decades. 

This is clearly incorrect. If the settlement is not ratified, the Band .can proceed to 
seek a temporary injunction, or int�rim order, allowing them the right to ... exercise treaty­
based hunting and fishing rights while the · litigation proceeds. To get such an injunction, 
they would need to establish irreparable harm, likelihood of success on the merits, that the 
balance of hardships favors granting interim relief, and that such an order would not be . 
inconsistent with public policy. 

Obviously, we would resist such a motion, but our experience with Judge Kyle in the 
Fond Du Lac case suggests that the State's vulnerability to such a request for a temporary 
order is significant. An order to that effect could be in place as soon as this summer, or 
could come down at any time during the litigation process. In any event, we consider it 
highly likely that we will have a court order telling us whether our defenses are likely to 
succeed by sometime iµ 1994. 
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Rod Sando, Commissioner 
Sen. Steven Morse 
March 29, 1993 
Page 2 

ARGUMENT NO, 2: The court cannot order the State to pay money to the Bt· . 

It is probably now true that the Band could not win an award of compensatory 
damages from the State for past denial of hunting and fishing rights, at least not in federal 
court, because of the Eleventh Amendment bar. H the Band prevails, however� even in 
part, they would be presumptively entitled to an award of . attorney fees under the Civil 
Rights Attorney Fee Award Act of 1976, 42 U.S.C. S 1988. That could easily reach millions 
of dollars alone. In addition, the courts have routinely ordered states to make whatever 
expenditures are_ necessary to enforce and implement the injunctions, e.g. preventing 
citizen interference, which could also conceivably entail millions of dollars. 

ARGUMENT NO, 3: The State_ can always renegotiate, even if the court rules for 
the Band. 

While technically true, renegotiation after a loss might well be  a p.ractical 
i�possibility. Wisconsin offered one of the six 1837 bands involved in their litigt. · ion a 
package with $50 million to waive the hunting and fishing _rights they won, and the Band 
turned them down. Post-verdict renegotiations are extremely difficult; obviously, if the 
·State prevails, it will be highly unlikely that we will then be making a settlement offer. 

I hope this discussion is helpful. Please let. us know if you have any qF·estions� 
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DANIEL K. INOUYE. HAWAII. CHAIRMAN 
. JOHN McCAIN. ARIZONA. VICE CHAIRMAN 
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PATRICIA M. ZELL 
STAFF DIRECTOR/CHIEF COUNSEL 

DANIEL N. LEWIS. MINORITY STAFF DIRECTOR 

The Honorable Steve Morris 
Senate Author 
G-24, Capitol 
State Capitol Building 
St. Paul, Minnesota 55111  
Dear Senator Morris: 

SELECT COMMITTEE ON INOIAN AFFAIRS 

WASHINGTON, DC 205 1 0-6450 

March 23, 1993 

I am prompted . to write based on information that has recently reached me 
concerning inaccurate statements that have been attnbuted to me regarding negotiated 
settlements qf Indian claims. First, however, I want to take this opportunity to commend 
your leadership in resolving the 1837 Treaty claims of th_e Mille Lacs ·Band of Chippewa 
Indians. While treaty issues between tnbal and state governments can be content�ous and 
challenging, it has been my experience that these matters can be amicably resolved in the 
manner that you have now successfully concluded. 

Quite to the contrary of views attributed to me, I am a strong supporter of negotiated 
settlements, as an alternative to costly and lengthy litigation which typically.leaves the parties 
in adversarial positions -- one side has lost, the other side has won -- and bitter feelings 
linger long after the litigation is concluded. Negotiations, on the other hand, encourage the 
parties to work together to develop mutually-satisfactory and mutually-beneficial solutions 
to th�ir problems. Through the negotiation process, the parties begin to plan for the future 
and to recognize that their future · is a shared one. 

I wish you well in securing the state legislature's approval of the agreement with the 
Mille Lacs Band. 
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STATE OF MINNESOTA 

Office -of the Attorney General 

TO SENATOR STEVE MORSE 
G-24 State Capitol 

FROM SCOTT R. STRAND 
Assistant Attorney General 

SUBJECT : Mille Lacs Treaty Settlement Issues 

DATE 

PHONE : 

March 15, 1993 

296-0693. 

You left a message on my voice mail, asking about two questions that have come up 
in your discussions about the Mille Lacs Treaty settlement. 

T 'irst one, as I understand it, has to do with the language in the settlement 
agreemehfs definition section, providing that "Mille Lacs Reservation" shall mean the 
Reservation established for the Band in Article 2 of the Treaty with the Chippewa, 1855� 10 
Stat. 1165. The concern is that, by including this definition, the State is somehow giving up 
its right to challenge whether the 1855 reservation still exists, with potential consequences 
for juri&clktion, taxation, and other issues not related to hunting an.d fishing rights. 

That concern is misplaced. We defined ."Mille Lacs Reservatid1n" for purpose� of the 
agreement simply to clarify the difference between the original reservation created in 1855 
and the newer, smaller reservation created following the Indian Reorganization Act of 
1934. It is the creation of the 1855 reservation _that might bring with it fishing rights in .. . 
"adjacem waters," namely, Mille Lacs Lake, and therefore,. _ that is the reservation we r :­
to in the agreem�nt. There is no language in the se�tlement which in any way limit:: - e 
prerogative of the State to challenge any Band ·assertion of jurisdiction in the ofd 
reservation, save for the hunting and fishing rights expn'7 ssly acknowledged and regulated 
by the. agreement. 

You also asked about the Winriebagos and claiiru: �.ney might be making. I presume 
this refers to the published notice circulated by opponents of the settlement involving a 
land- dispute. As far as we can tell, this is an internal, tribal land dispute between members 
of that tribe to be resolved in tribal court. It has nothk�s to do hunting and fishing rights, 
any of the relevant treaties, or any questior · if concer.{ m the State, and should have no 
bearing on the legislature's deliberation of th� Mille Lacs issue. 

ff you have additional questions, please do not hesitate to contact us. 
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TO 

STATE OF MINNESOTA 

Office of the Attorney General 

RODNEY W. SANDO DATE : 
Commissioner 
Minnesota Department of Natural Resources 

RONALD NAROANG 
Dcpu ty C.ommissioner 
Minnesota Department of Natural Resources 

FROM SCOTT R4 STRAN� 
Assistant Attorney Ge� 

SUBJECT : Mille Lacs P@nd of Cbip12ewa v. St,aic of Minnesota 
... Post-1855 Development� 

January 261 1993 

. As I undcrsta nd it, opponents of the propos�d settlement are now arguing that 
developments after the 1855 Treaty guarantee that the State will prevail if this case is 
litigated, Much of the focus is on .the Treaty of May 7, 1864 and ihc Nelson Act of 1889. 

. . . ... . .  two ,.documents with which .we are .quite famiUar4 The 1864 treaty contains language 
providing that the six reservations established In 18S5, including the original ·Mme Lacs 
Reservation. were to be ceded back to the -United States in exchange for a much larger· 
Leech Lake reservation. The Nelson Act in turn provided for the cession of all remaining 
reservations in Minnesota, except Red Late and Whhe Earth, and the sale of former 

_ ,,.  

. reservation lands not needed for the Indian allotment program. Both the 1864 Treaty and 
the 1889 Nelson Act were enacted in response to considerable non-Indian settlement 
pressure, and the U.S. Supreme Coun eventually held that the intent of the 1889 Act was to 
ratify non ... Jndian settlement within the original 1855 reservation. 

If this case goes to court and the existence of the res_crvati.on 'is _an issue, �the Statc•s 
argument will be that the 1864 Treaty and the 1889 Nelson Act terminated the 18S5 
reservation and al l of the hunting and fishing rights that may have gone along with that. 
The Band, however, would rnake the cuse against termination as follows: 

1. Congressional intent to terminate or diminish reservations is not to be lightly 
inf erred &Tld the courts' traditional solicitude or Indian rights favors the survival of 
reservation boundaries. Solem v. Bartlett� 465 u.s. 463 (1984); Pittsbura & Midwu Caal 
Min;ne Co, v. Yazzie, 909 F,2d 1387 ( '1 0th Cir. 1990). Any ambiguity i." to be resolved "to 
the benefit of the Indians. 11 Decoteau y. District CQpnzy Court. 420 u.s. 425 ( 1975) .  

18 
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Ronald Nargang, Deputy O>mmi�sloner 
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2. The 1864 treaty contained a proviso expressly excepting the Mille Lacs Band 
from being forced to remove from the 1a,s reservation "su long as they shall not in any way 
i nterfere with or in any mal)ner molest the pcr�ons or property of the whites." That 
concession was due to what the treaty called the "good ·conduct., of the Mme Lacs Band, 
particularly during the 1862 Indian uprising. -- - - -

3. The Nels-on Act -also expressly allowed members of the Mille Lacs Band to 
- remain on the home reservation and to take allotments there rather than move to White 
Earth although very few, ff any, Mille Lacs allotments were actually made. 

4. In at least two Jatcr statutory enactments, fn 1890 and 1902, Congress referred 
expressly to the rights of Indian.� "within the Mille Lac6 Reservation," suggesting t}·'.at 
Congress believed it had not terminated the reservation with the Nelson Act. 

S. · In previous cases involving other 1855 reservations supposedly terminated by 
the Nelson Act, courts have held that the Nelson Act neither terminated nor diminished 
them, � Leech Lake Band y, Herbst, 334 F.Supp. 1001 {D. Mlnn. 1971). 

6, The position of the Office of the Solicitor of' the U.S. Department of the 
Interior Is that the 18S5 Mllle Lacs reservation remains intact today, (February 28, 1991  
opinion letter, attached.) 

If the case is litigated, we will contend that the 1855 treaty extinguished any hunting 
and fishing rights reserved fn the 1837 treaty that may ha\le survived President Taylor•s 
1850 removal order; and" that the· 1864 Treaty, th'e Nelson ·Act of ·1889, and the Indian 
Claims Commission process extinguished any hunting and fishing rights claims that were 
lef\. The Band has strong arguments Gn those issues as we1l1 however, and, as we have 
always said, it is not pos.1dble to p�cdict with certa�nty what _the court will do. 

If you have additional questions, please give me a call. 

/ 
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ZIONTZ, CH ESTN UT, VARNELL, BERLEY 8' SLON I M  
AffORNEYS AT LAW 

A 

JOHN B, ARUM 
RtCHARD M, BERLKY 
tirC:VEN H, Ct-tlt�'1T 
'4ARC D. SLONIM 
JAMES L VARNELL 
ALVIN J, ZIOHTZ 

FOUR'llt AND BLANCHARD DUIL.DtNG 
2101 flOURffl AV� .. ua. SUrnt 1230 

SEATTL.lt, WA$I-IING..-ON 98121 

12061 448-1230 

TEL�Ct>Pte;"' l:co81 UG-OHZ 

Via Telefax 

Jeffry R. Chaffee 
Special Assistant County Atty. 
Mille Lacs County Courthouse 
Milaca , MN 56353 

Dear Jeff and Steve: 

April 2 0 ,  1993 

Stephen G. Froehle 
Persian, MacGregor & Thompson 
1530 Xnternationa1 centre 
900 Second Avenue South 
Minneapolis , MN 55402 

Thie responds to your April 13 , 1993 ,  letters . I received 
Steve ' s  letter on Friday, April 16 , and Jeff ' s  letter on Monday, 
April. 19 . 

Your letters ask the Band to abandon the agreement it 
negotiated over a two-year period with the Department of Natural 
Resources and the Attorney General ' s  ofrice and instead j oin in a 
new series of negotiations to explore settlentent with the counties , 
the landowners , and the state. Heither of you identify what 
changes yo\ll': clients ' will seek in the existing agreement or 
otherwise disclose your settlement positions . Steve appears to 
suggest that the so-cal1ed "adj acent property owners" and perhaps 
other as-yet-unidentified landowners be included in the 
negotiations as well .  

' 
You each urge the Band to pursue this course on the ground 

that, even if it is approved by the Legislature , the settlement 
agreement between the Band and t\).e state cannot be approved by the 
district court without your clients I consent . The Band is not 
prepared to embark on this course for the following reasons . 

First , we . do not agree that your clients • consent is required 
for the current agreement to be approved by the court . Indeed, we 
are surprised you would take this position in light of your 
contrary representations to the Eighth Circuit . 

: :• .. .  :-
. �-: 
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April 20 , 1993 
Jeffry R. Chaffee 
Stephen a. Froehle 
Page 2 

ZIONTZ CBES'I'NUT i.D 00Z/005 

:In oral argument, you eaah stated that the state and the Band 
cou1d sacatt1a -their dispute, at least in subatantial part without 
tha consent of your clients. When asked whether allowing the 
landowners to intervene would •put a wrecking ball to the whole 
settlement proaess , n Steve responded; 

I don • �  see how that oould be, beca.u.se the bi:llld and the 
Sta'te oan settle their d.ifferences in -thie litigation and 
sul>111.it it to the Legislature whether or not 1andowners 

· are granted intervention. Because their gettlement is 
with pub1ia resources and the 1andowners do not really 
have a aay as ta public resources. 

· '!rans . at 8-9 (emphasis added) . When pressed on this issue , Steve 
limited the issues on whioh the landowners vould •want• to have 
input to the recognition of treaty rigbts on private lands, and 
oharaaterized such recognition as being "very J.uited• in the 
current ag>:eeaent: 

J:t 1 a the landownei:a • position that they woul.d 1:>e allowed 
to negot:ia1:e issues of sett1maent which . affect the 
private landowners . J,ih1ic resources are not incidents 
o:t ownership or priv{t;�g lan�, in other words the fish or 
the deer on 1:he land • .  Therefore. the state can submit 
their settlement to the Legislature on those issues. To 
the extent that any recogni�ion o� rights as they pertain 
to privQ.te l.and which is one aspect of  the settlement, 
that ie so:mething that landowners would want input in . 
The Band has already aqread to limits an those rightg . . . . . . 

[And. ao if you•re allowed to intervene here,. what 
does that. do with the plan that ,,,is ::-:·ow advertised as . being su))ltJ:tt:ed t:o the Legislature? ] 

;r da not: think it stems that plan from being subp,,itted to 
the Leqislatu�e. Landowners would like input on those 
issues regarding private property which at this point are 
very limited in the settlement. 

rd. at 9-10 (e.phasis added) . 

Jetf was a1so aske� whether intervention would mean that the 
parties woul.d have to return to the negotiating table. Be too 
assured the · court that this voUld not necessa:rily be reQUired: 
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My understanding is that parties to a lawsuit can settle 
with the opposing parties independent1y of other parties . 
And that very easily could be the case here. . 

,M1. a.t 23 . Jeff agreed with Steve that, to the extent the 
agreement addresses hunting and fishing resources, it is within the 
State ' s  power to make: " [P]ul>lic waters are not owned by the 
Cormty. Xt ' s a state issue, ,Ind the resour;oes ara a state issue 
as well. , as far as deer. fish gr any o:r those. "  ,Ig. at 27 
(einphasis added) . 

Your current position, that the district court has m! 
authority to .approve a consent: decree without your cl.ients • 
approval , cannot be · reconoiled with your representations to the 
Eighth Circuit. Contrary to steve• s  assertions , the Eighth Circuit 
did not rule that ".ilDX impact upon the p\lblic resources • • •  
requires Landowner input . and. Am>rova.1 . • 4-J.3-93 Ltr. at 2 
(emphasis add.ed) . :Cndeed, the court did . not address the 
requirements �or negotiation ar .approval of a consent decree at 
all . 

Any impact en your clients I interests that in.ay result from the 
settlement agreement in this case will be the result of state 
legislation. Although legislation frequentl.y affects the interests 
of state citizens or subdivisions, their consent is not required 
for the legislation to be valid. The Eighth circuit ' s  opinion doea 
not suggest, much 1ess hold, that a special rule applies to this 
case, givinq State citizens and sUbdivisions the right to �loak 
State l':Vislation on the use of' pul>1ic ·natural resources merely by 
withholding their consent. · 

Second, your clients have had and retain SUbstantial input 
into the current settlement process. Jefr ., . partioipated in all 
settlement meetinqs :frma Kay 22 , 1991 (when be rirst asked to 
participate) u.nti1 early Karch, 1992 , and received all Jaaterials 
exchanged by the Band anc1 · the state up until that point. Virtually 

· every 111ajor issue was addressed., and •ost were reso1ved, during 
those meetings . (Steve and his clients did not seek to participate 
in tbese meetings . )  

Further, you and your clients have been extremely active 
participants in the legislative proa�s . We have been present at 
hearings at which you, . your clients and others with similar 
interests and positions have submitted extensive written materials 
as well as oral testimony. we understand that, in addition, you, 
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your clients and your allies have had numerous opportunitiQS to 
present your views to legislators outside of the foraal. hearing 
process . 

These . efforts have had a &Ubstantial impact on the prooess . 
we understand that the Governor, the Attorney Generai , the 
Commissloner of Hatural Resources, the senate and- House leadership , 
and tht >-nate and Bouse sponsors ot the proposed legislatl::-·� held 

· a pres :,· . :)nferl!'.'.;;n�e today ta propose a revisions in the agrF--ement , 
which ;:.ld eii.lnina.te any e,cclusive fishing zone in Kille La.OS 
Lake . �is revision addressee a concern that has been asserted 
atrenu�-i.Bly in the legislative process, by your clients among 
othere . 

As intervenors, yoUJ:' clients will alst:: nave an opportunity to 
present their views to the district court if the settlement 
agreement is approved by t'.he legislature . Given the substantial 
opportunities your clients have had and retain to have input into 
the current process ,  and their amility to 1nf1uence the process aa 
reflected in the revisions prop:;iJted today, the Band doas not 
believe it is reasonab1e or nec.,;;;::ssary to abandon the exil�t1J,4J 
agreement anti start the process anew, 

Third, your failure to identiry the specirio cbang•• your 
c1ient5 seek in the current agreement ia o:f great concern to the 
Band. Without knowing what changes you are seeking, the Band 
,:.'.annot j \2 )11e whether there ia any rea·1istio pr:r: :pact of success in 
-� new rh · ' .iation et:tort Moreover, your c:.., ... enta • «seciaion to 
launch i;�- . .Ll out legisla �� ive and public, relations aesault on tha 
settlemen:� agreement, without tlrs:t having tbe courtesy of 
communicating their concerns direct1y to the Band, casts 
substantial doubt on your assurances that they are genuinely 
interested in a settlemerrt; that is fair to aJ.l parties . 

Fourth, given t:tle lEt: .:;-�1Jth of ti•• this case has beii· pendi. · .;r, 
the continuing harm l.n:tlicted on the Band arid its memt,e. from the 
denial or its treaty rights, and th• current uncertainties 
surrounding settlement, the Band is deterainad to move fot"Ward. with 
the litigation . J:f the current settlement effort is unsuocess:tul 
the Banc,· . -111 have to evaluate whetJlar it is feasible, let al(;tie 
desirab:l · to undertak,l;� a rE W settl�'-" -•nt effort at the sue time _. t 
is prel)2'. : , .ng its case for trial . Bl• Band has aade no decision �n 
these mat.tera:= at this time . 
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I wi11 be in Minnesota 'l'Uesday and Wednesday next week (April 
27 and 28 ) to attend the scheduling conference, and can meet with 
either or both of you to discuss these •atters :turtb.er at that 
time . Please call me i� you would 11Jte to arrange a meeting . 

cc : Anderson 
Wedll. 
Szatkowski 

Very truly yOUl:'s , 

ZJ:ONTZ , CHES'l'NUT, VAIUmLL, 
BERLEY & SLON'Dl 

\,v\.W\,C- 'S l� 
Mara D.  Slonl.11 
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SCOTI R. STRAND by S� PHONE : 
Assistant Attorney General 

Match 29, 1993 

296-0693 

SUBJECT : Mille Lacs Band v, State • Standing of Individual Indians; Dismissal Without Prejudice 

You have asked two related questions: 

1. , What standing in court do individual Indians have to bring treaty harvest rights 
claims? 

2. What is the effect of the provision in the proposed settlement agreement 
providing that the individual plaintiffs will be dismissed "without prejudice?" Would · it 
make any difference if they were instead dismissed "with prejudice?" 

The plaintiffs in this lawsuit are the Mille Lacs Band and four individual Band 
members: Arthur Gahbow, Walter Sutton, Carleen Benjamin and Joseph Dunkley. Mr . .  
Gahbow is now deceased. These _four assert in the Complaint that they harvest natural 
resources for subsistence purposes, and that the state has interfered with their rights to do 
so under the 1837 Treaty. They sue on behalf of themselves and all other Band members. 
The Band and the four individuals ask the court to determine their treaty rights and 
prohibit �e state from interfering with the exercise of those rights. 

Four individual Band members were included as plaintiffs in this lawsuit to show that 
the claimed harvest rights, which obviously can only b� exercised by actual human beings, 
were in fact being infringed by the state. This is typically the way these cases are pied. The 
Band could probably have brought this lawsuit with oniy itself as plaintiff, but including 
several individuals adds a degree of tangibility. The key point is that although the Band 
could have brought this lawsuit without the individuals, the individuals could IU21 have 
brought -this lawsuit without the Band. 

The U.S. Supreme Court made it clear long ago that treaties do not vest rights in 
individuals, because the -governme1;1t dealt with the bands and all promises were made to 
the bands. Sac and Fox Indians (Iowa) v, Sac and Fox Indians (Oklahoma), 220 U.S. 481, 
483-84, 31 S. Ct. 473, 474-75 (1911). This principle has been specifically applied to treat: 
hunting and fishing rights; these are recognized as rights held communally by Indian bands, 
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not as individual rights owned by band members. See, �' Whitefoot v. United States, 293 
F.2d 658 (Ct Cl. 196 1) ,  cert. denied, 369 U.S. 818  ( 1962) (treaty-guaranteed use of 
accustomed fishing places on or off the reservation is a tribal right for adjustment by the ­
tribe); United States v. Washington, 520 F.2d 676, 690-91 (9th Cir. 1975), cert. denied, 423 
U.S. 1086 (1976)(even in instances where treaty commissioners identified certain "fish 
stations" as the property of individual Indians, regulation of the use of such stations was a 
niatter vested wholly in tribal government). 

Both state and federal courts in Minnesota have applied this principle to treaty 
hunting and fishirig rights claims here. In the 1985 lawsuit involving hunting and fishing 
rights claims under the 1854 Treaty, which was ultimately resolved by negotiated settlement 
in 1988, an individual plaintiff attempted to block court approval of the settlement. The 
federal judge specifically relied upon United States v. Washington in ruling that individual 
band members could not stand in the way of the negotiations conducted by the band. 
Grand Portage Band of Chippewas of Lake Superior v. Minnesota, No. 4-85 Civ. 1090, slip 
op. (D. Minn. June 8, 1988). Just a year ago, in a case briefed and argued by the Attorney 
General's Office, the Minnesota Court of Appeals ruled that treaty hunting and fishing 
rights belong to recognized band governments, not to individual band members. State v. 
Shabaiash, 485 N.W.2d 724 (Minn. Ct. App. 1992). 

Because it is the Band that owns the treaty right, the Band must be involved in any 
lawsuit claiming it. If the only plaintiffs were individual Band members, they would be 
without standing to bring the lawsuit because they do not own the treaty right at issue. 

In light of all of this, it should be clear that dismissing the individual plaintiffs without 
prejudice is not detrimental to ·the state. It simply puts these three remaining individuals 
back into the same position as every other member of the Mille Lacs Band. Dismissal 
without prejudice means that these individuals are . free to raise their claims again in the 
future, just as any other Band member could. However, the fact that none of these people 
would have standing, and the fact that the treaty harvest rights would already have been 
finally determined by the current lawsuit, m�an that they will not get very far. 

You should keep in mind that the dismissal provision in the proposed agreement · 
(Part Ill, p. 10) applies only to the individual plaintiffs, not to the Band� The Band is not 
being dismissed at all. Rather, the court will retain continuing jurisdiction over the Band 
and the State (Part VI, Sec. C, ,r 3, p. 29; see also Appendix C, Consent Decree, pp. 38-39). 
This is necessary to insure that questions that may arise under the agreement in the future 
can be resolved. 

Would the situation be any different if the individual plaintiffs were dismissed with 
prejudice? Not in any significant way. Dismissal with prejudice would mean that these 

. individuals could not raise these claims in any future lawsuit, but it is clear that they would 
not be able to do that anyway without Band involvement. The Band can never again raise 
these claims because they will be resolved, either by settlement or litigation, by this lawsuit. 
Whether the individual plaintiffs are dismissed with or without prejudice makes no 
material difference. 
mast . au9 
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OFFICE OF THE ATfORNEY GENERAL 

HUBERT H. HUMPHREY Ill 
ATJmt,l:'t" GE."-'ERAl. 

Mr. Ted Grindal 
Opperman, Heins & Paquin 
2200 Washington Square 
100 Washington Avenue South 
Minneapolis, Minnesota 55401 

March 1 1, 1993 

Re: Bob De Vries Memorandum--Finality of Mille Lacs Settlement 

Dear Ted: 

-'" ill !I R t ,1 1 1 ·;;. . 1 , -.1 , 1 1 � ,, 
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Thank you for sending me a copy of Bob De Vries's memorandum, which raises 
concerns about the finality of the proposed Mille Lacs settlement I hope the following 
inf onna tion will help allay those fears. 

The language "dismissed withouf prejudice" .applies only to the claims of individual 
plaintiffs, which means those individual people · who are listed as co-plaintiffs in the lawsuit 
with the Mille Lacs Band. It does not apply to the Mille Lacs Band, and, if this agreement 
is ratified, no future Band government will have the option to reinstate the lawsuit if they 
no longer wish to abide by the settlement agreement. 

Individual Band members who do not approve of the settlement may try to sue the 
State and claim 1837 or 1855 treaty rights, whether or not they ever joined the original 
complaint. That is of very little concern. The courts have made it quite clear that treaty 
rights belong to recognized band governments, not to individual band members, and our 
office has been successful in defeating claims brought by individual members on that basis. 
E.g. State v. Shabaiash, 485 N.W.2d 724 (Minn. Ct. App. 1992)(individual could not assert 
1854 treaty rights). By dismissing the individual plaintiffs' claims without prejudice, they 
are in the same position as any other individual member. They can sue, but they will not 
get very far. 

Mr. De Vries also is concerned about language in the agreement where he claims the 
State has recognized the Band's 1837 and 1855 treaty rights. The point he is missing is that 
the agreement provides that the State recognizes those rights but only as defined and 
limited by the agreement. As the document says at the end of paragraph 1 on page 10, the 
parties agree "that the _nature and extent of these 1837 and 1855 treaty harvest rights are 
fully and exclusively defined by this· Agreement." The scenario that Mr. De Vries describes, 
where the State is at a disadvantage because it has conceded the issue away, therefore is 
not supported by the language of the agreement in any way. 

..,,..., 
J=n, ,�, nnnnrt, ,nitv FmolovP.r 
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I hope this information helps c1arify the settlement _;'Uage. If you or anyone else 
wish to discuss these issues further, please give me a call. 

1craa . bql 

. :·ney General · 

(612) 296-0693 
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Finally, the Court finds it appropriate to dismiss without 

prejudice the claims of plaintiffs Gagnon and Hendrickson from 

this action . Because the treaty rights at issue are collective 

rights of the tribes, and not individual rights of the tribe 

members, see, e . g . ,  United States v .  State of Washington, 520 

F . 2d 676, 691 (9th Cir . 1975) , cert . denied, 423 U . S .  1086 

(1976) , it is inappropriate to permit Gagnon to stand in the way 

of the negotiations conducted by his own governmental 

representatives . 1 

1 Grand Portage Band of Chippewas of Lake Superior, James 
Hendrickson, Curtis Gagnon v .  The State of Minnesota 
and Joseph N .  Alexander, Commissioner, Department of 
Natural Resources of the State of Minnesota, CIVIL 4-
85-1090, ( 1988) • 
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SUBJECT : Mille Lacs Band v. State 

DATE 

PHONE : 

Exclusive Rights in Waters Adjacent to Reservations 

March 29, 1993 

296-0693 

The creation of an exclusive tribal fishing zone in Lake Mille Lacs as part of the 
proposed settlement of the above case has given rise to the following question: 

QUESTION 
What fishing rights in Lake Mille Lacs could the Band be awarded through litigation, 

and could those rights include an exclusive zone? 
ANSWER 

Federal courts have found exclusive fishing· rights, apportioned fishing rights, and 
rights to fish free of state regulations based on claims of rights to fish in waters adjacent to 
a re�ervation. The notion that federal courts cannot create exclusive tribal fishing zones is 
wrong. See Cohen, Handbook of Federal Indian Law 501-07 (1982) and cases cited. 

Some courts have found tribal fishing rights in- off-reservation waters base<;! on their 
interpretation of the original intent and expectations of the parties to .a treaty. In cases 
where fishing rights are found to exist, courts have sqmetimes found this right to be 
exclusive and sometimes to be shared-in-common with non-Indians. Courts have allowed 
states to regulate both exclusive and "shared-in-common" off-reservation rights, but only for 
conservation or health and safety reasons. Conservation measures will fail if they are not 
reasonable, if application to Indians is not necessary to the government purpose, or if the 
measure subjects Indians to discriminatory treatment. Courts vary widely as to what 
constitutes a reasonable,_ ·necessary, and non-discriminatory measure. 

The varied treatment of these issues by state and federal courts means that in this 
case, predicting the likelihood that the band will be awarded exclusive fishing rights in the 
waters off the reservation, and the extent to which the state can regulate the band's fishing 
activities in those waters is at best difficult. Determinations depend on the language of the 
treaty and the history of the band involved. 
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The state supreme court in Wisconsin considered the issue in a case with important 
similarities to the key facts in the instant case. In State v. Gurnoe, 192 N.W.2d 892 ( 1972)," 
the court found that two bands of Lake Superior Chippewa had rights to fish in Lake 
Superior waters adjacent to their reservations. There, the language of the 1854 treaty 
creating the reservations made no specific mention of fishing rights in waters adjacent to 
the reservations. The reservation lands were set aside "for the use of' the Chippewa. The 
court found that this language was sufficient to include rights to fish in Lake Superior 
because the Chippewa had historically fished there. In this case, the 1855 treaty creating 
the Mille Lacs Reservation set aside a "sufficient quantity of land for the permanent 
homes" of the Mille Lacs Band. While not identical, this language is s�milar to that 
examined in Gurnoe. 

The United States Supreme Court considered the question of rights in waters 
adjacent to an Indian reservation in Alaska Pacific Fisheries v. United States, 248 U.S. 78, 
89, 39 S. Ct. 40, 42 ( 1918). In that case, there was no explicit grant of fishing rights in 
adjacent waters in the statute creating the reservation. The Court concluded that fishing 
rights extended to the adjacent waters because: 

The Indians could not sustain themselves from the use of the upland alone. 
The use of the adjacent fishing grounds was equally essential. Without this the 
colony could not prosper in that location. The Indians naturally looked on the 
fishing grounds as part of the islands and proceeded on that theory in soliciting 
the reservation. . . . Evidently Congress intended to conform its action to their 
situation and needs. 

Id. at 901. 
If the court were to find that the band had rights to fish in Mille Lacs stemming from 

placement of the reservation on its shores, questions remain regarding the exclusivity of the 
right . and the state's ability to regulate the right. In Gurnoe, the bands did not claim 
exclusive rights to fish in Lake Superior, so the court did not address the issue. Other 
courts have found exclusive rights to fish in adjacent waters. In some cases, the treaties 
provide for exclusive use. In others, the treaties are silent. Regardless of whether the right 
is exclusive, courts have recognized the state's abilit� to regulate fishing for limited 
purposes. 

aune . ab5 • 
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March 15, 1993 

296-0693 

SUBJECT : Mille Lacs treaty settlement--Authority of State to enter into negotiated agreement 
with Indian tribe 

You asked for our evaluation of the concern raised that the State does not have the 
autho�ity to enter into negotiated agreements with Indian tribes on the grounds that the 
U.S. Constitution provides in article 1, section 10 that "[n]o state shall make any treaty . . . .  " 
The argument is, as I understand it, that any agreement between the Mille Lacs Band and 
the State, particularly an agreement that purports to permanently resolve the hunting and 
fishing rights dispute, is really making a new "treaty" and is therefore unconstitutional. 

There is no basis for that argument. If the legislature ratifies this agreement, we will 
submit it to the federal court for approval, and �e anticipate that the judge will enter 
judgment along its terms. That document will therefore have the same effect as if we had 
litigated the case to a conclusion, and the judge had entered her own judgment. In either 
case, we will have a document, enforceable in federal court, construing and interpreting the 
rights of the Mille Lacs Band to hunt and fish in the ceded territory and in Mille Lacs Lake. 

The Band clearly has the right to assert, waive, or compromise any claim, including its 
claim that certain state game and fish laws are preempted as applied to them because of 
treaties. Likewise, the State has unquestionable authority to change those game and fish 
laws, and can do so in a way intended to avoid preemption challenges. Those who claim 
that the State does not have the authority to negotiate can bring that argument to the 
judge, but the judge is not going to deny the authority of the parties to settle this dispute. 

In the Tri-Band litigation four or five years _ago, a group of Fond Du Lac Band 
members tried to convince Judge MacLaughlin that the settlement was an alteration of the 

· treaties. The judge rejected that argument, made the unexceptionable statement that states 
cannot enter into treaties, and upheld the settlement. From the attorneys who were 
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present at that hearing, there is absolutely no basis to conclude ·that Judge MacLaughlin 
was reading some new requirement into the law that settlement agreements terminable at 
wi l l  a re ·acceptable, but sett lement agreements which are not terminable at will are 
unacceptable. There simply no legal basis in the casela\v for that distinction. 

If you have additional questions, please give me a call. 

atras . brl  
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LEECH L:AKE CIT. COM. v. LEECH LAKE BAND OF CHIPPEWA IND. 697 Cit.e aA 3M F.S1111p. GOi ( 19i3) 

LEECJI LAKE CITIZENS COM· 
MITTEE et al., Plaintiffs, 

' J  � r-·· LEECH LAKE BAND OF CIDPPEW A 
INDIANS et al., Defendants. 

No. 6-72-Civ-325. 

United States District Court, 
D. Minnesota, 
Sixth Division. 
March 28, 1973. 

Action, by non-Indian hunters, fish-
: ermen and resort owners living in gen­
-e·ral vicinity of Leech Lake, seeking to 
.- enjoin all citizens of Minnesota and of 
-' the United States from violating Minne­

,::. sota conservation laws and to free offi-
.-: cers and agents of Minnesota to bring 
: violators of such laws to federal district 
-. court for contempt proceedings and also 
=. seeking to enjoin Minnesota, Leech Lake 
· _· band of Chippewa Indians and the Unit­
:.. ed States from entering into a settlement 

ageement on regulation of hunting, fish- · 
- ·_ ing and ricing on Leech Lake Reserva-
� tion. On defendants' motions· to dismiss 

for lack of jurisdiction over parties and 
for failure to state claim on which re­
lief can be granted, the District Court, - . 

.· Devitt, Chief Judge, held that doctrine 
of separation of powers precluded · the 
Court from enjoining ratification by 
Minnesota Legislature of the agreement 
on regulation of hunting, fishing and 
r1cmg. The Court further held that 
agreement in queuion WAI simply a 1et.­
Uement desi1ned to brina an end to liti-
gation an i t. constitute a "treat " 
\\'1 · meaning of n:Jeyant art1c es of 
the Federal Constitution. 

Motions granted. 

1. Contempt e=:,33 
Federal district court cannot under-·. take to enforce a state's svstem of crim­

inal law via its contempt 
0

power ; it can 
only pass on validity of the system under 
constitutional standards and in light of 
current federal law. 

355 F.Supp.--441/i 

2. Constitutional Law ¢:;)70.1 (7) 
Doctrine of separation of powers 

precluded federal district court from en­
j oining ratification by Minnesota Legis­
lature of agreement on regulation of 
hunting, fishing and ricing on . Ind ian 
reservation. 
-3. Constitutional Law ¢::)70.1( 1) 

Questions as to whether legislation 
should be enacted and as to form it  
should take are committed to the legisla­
tive branch, and courts must refuse to 
interfere with such process. 
4. Courts �298 

Indians �3 
Agreement on rea:uJation · of hunt­

ing . .fishing and ricinr upon Indian res­
ervation between State, specific band of 
Indians and the Federal Government con­
stituted a settlement designed to bring 
an .end to declaratory judgment actions 
previously brouaht to determine wlieth­
er the Indiana might fish, hunt · and har­
vest wild rice on the reservation with­
out complyin1 with State t&Dle and fish 
laws and did pot constitute a· ''trea ,; 
wit in meaning of Fede Conatitution 
articles relatin1 to juiadiction of court.a 
and prohibiting a state from enterlng-'fn­
to any treaty, and thus federal diatrict 
court could not enjoin State in queatic,p 
or 1ta representit1ves from enterma into

.,_ 
such agreement, U.S.C.A.Qonst. · art. l; -_ . 
§ 10 ; art. 3, § 2. .-,�i;: -

· 

See publication Words and Phrases 
· for other judicial constructions and 
. definitions. 

_5. Indians e=s 
In honoring Indian treaties, neither 

State nor Federal Government did vio- _ · lence to p'roscriptions in ·Federal and 
State Constitutions as to denial of equal . 
protection of the Jaws. y.�;_C.A�C�ns!. 
Amends. 5, 14. · �<',/·<·,. - < - -: _ ,  · 

_ _  .-. . 

6. Courts cS=,262.4(1) 
Where action, seeking to enjoin 

State from entering into settlement 
agreement with specific band of Indians 
and the United States on regulation of 
hunting, fishing and ricing upon Indian 
reservation, was not grounded on un-

A 
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const itut ional ity of any state statute and 
resulting lack of lawful authority for of­
fic ial act ion taken under it since no stat­
ute had yet been passed, there was no 
basis  from which inj unction could issue 
from federal district court. U.S.C.A. 
Const. Amend. 11 .  

7 .  Indians ¢=>6 

While individual Indians may be 
subject to suit, Indian tribes under tu­
telage of the United States are not sub­
ject to su it  without consent of Congress . 

C. John Forge, Jr . .  Independence, Mo., 
for plaintiffs. 

Robert G. Renner, U. S. Atty., War­
ren R. Spannaus, Atty. Gen., State of 
Minn., l\Iorris M. Sherman, Sp. Asst. 
Atty. Gen., Eldon G. Kaul, Sp. Asst. Atty. 
Gen., Bernard P. Becker, Legal Aid So­
ciety of Minneapolis, "Inc., Minneapolis, 
l\Iinn., Kent P. Tupper, Walker, Minn., 
for defendants. 

ORDER GRANTING DEFEND­
ANT'S MOTION TO 

D ISMISS 

DEVITT, Chief Judge. 
This action seeks to enjoin all citizens 

of Minnesota and of the United States 
from violating Minnesota . conservation 
la,ws ; to free officers and agents of the 
state to bring violators of those laws to 
this Court for contempt proceedings ; 
and to enjoin the State of Minnesota, the 
Leech Lake Band of Chippewa Indians, 
and the United States from entering in:. 

to a settlement agreement on regulation 
of hunting, fishing, and ricing on the 
Leech Lake Reservation. It also asks 
for $35,000 in attorney's fees and liti­
gation expense. 

The state defendants move to dismiss 
under Rule 12(b) , Federal Rules of Civil 
Procedure, for lack of jurisdiction over 
the parties and failure to state a claim on 
which relief can be granted. Grounds 
for the moti�n are : ( 1 )  immunity un­
der the Eleventh Amendment ; (2)  lack 
of sta'."ding ; and (3)  non-justiciability. 
The Indian defendants move to dismiss 

on essentially the same grounds, al­
though their immur;iity is claimed as 
sovereigns of the United States. The 
federal defendants join in· these motions. 
By order of December 21, 1972, the Court 
dismissed plaintiffs' cause of action 
against Richard M. Nixon, President of 
the United States. 

In Leech Lake Band of Chippewa In­
dians v. Herbst, 334 F.Supp. 1001 (D. 
Minn.1971 ) ,  this Court declared that the 
Leech Lake Band held a treaty right to 
hunt, fish, trap, and 17 ,  ther wild rice 
within the Reservatior,. .tee of Minne­
sota game and fish laws. The present 
plaintiffs were not parties to that case. 
The State of Minnesota appealed the 
judgment to the Circuit Court of Ap­
peals. The Leech Lab�. Band and the 
United States filed cross-appeals on the 
issue of the Band's exclusive right to 
regulate non-Indians as well as Indians 
on the Reservation. Fo.'Gr of the pres­
ent plaintiffs sought' to intervene in the 
Appellate Court. The Court of Appeals 
denied interventio_n on June 8, 1972, and 
denied remand to this Court for con- .:· 
sideration of a motion to intervene. But· 
it did grant them the r1ght to file a brief 
-amieus curiae. 

Shortly thereafter, parties to the ap-_ . 
peal rrtoved jointly for remand to this . 
Court for entry of a consent judgmen� 
on the basis that a ·settlement had been 
reached which would be approved by the 
Minnesota Legislature. The Court ot ·. 
Appeals granted the motion on June SO, - · 
1972. It amended its order on July 24, · 
1972, to provide " . . that in · 
the event the .legislation necessa1·y here-
tof ore agreed by the parties is not en- . 
acted by the Minnesota Legislature, the 
parties retain their right to reinstate :­
their app1'als without prejudice." 

Since then the parties have come to 
agreement. The Governor and Commis- -
sioner of Natural Resources, the United _. 
States Attorney, and the Chairman and . 
Secretary of the Leech Lake Band of · 
Ch,ippewa Indians all are signatories to : 
it. A bill to effectuate its terms is noW' �. 
being considered by the Minnesota Legis_. ;; · 
lature. Plaintiffs are dissatisfied with : 

I · : 
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the proposed settlement and pending leg­
islation. They fear the state has not and 
will not represent their i nterests as non­
Indian · hunters, fishermen, and resort 
owner.s living in the general vicinity of 
Leech Lake. They want this Court to 
put a stop to the settlement and to as­
sume the role of administering Minne­
sota's conservation la,t,.·s in that area. 

[1 ] What plainti ffs ask, this Court 
·; cannot do. The Court cannot undertake 
·" to enforce a state's system of criminal 
· Jaw via its contempt power. It only can 
_· pass on the validity of the system "Qnder 
-: constitutional standards and in light of 
.. current federal law. With respect to 
··� Indians' hunting, fishing, and ricing on 
·:: the Leech Lake · Reservation, it has 
· -passed judgment. A vigqrous and able 
· defense was presented by the State of 
· ·Minnesota. There is no reason to reopen 
:that judgment now. 

-f( "[2, 3] The Court is without author­
ty to enjoin the Legislature from rati­
ying the agreement. The doctrine of 
_'paration of Powers forbids it. Mar-
·u_ry v. Madison, 1 Cranch 137, 2 L.Ed. 

: ( 1803) established the federal courts' 
:' wer to review the constitutionality of 
: te legislation after its passage, not be­
�e: Questions as to whether legisla­
g�r should be enacted and the form it 
-puld take are committed to the legis­
tjve branch, and courts must refuse to 
�rfere with that process. See Baker 
· �Carr, 369. U.S. 186, 82 S.Ct. 691, 7 
Ed.2d 663 ( 1962) ; Communist ·Party 
S. A. C. Board, 367 U.S. 1, 81 S.Ct. 
7, 6 L.Ed .2d 625 ( 1961) .  

i •  
" [4] The Court cannot enJom the 
�� of Minnesota or its represent,atives 
.!Jl entering into its agreement with 
.:Indians and the federal government. 
_ is not a "treaty" within the mean-

. _  . of Article 1, § 10 and Article III, § 2, 
:plaintiffs contend. It is simply a set­
• .  ent; de_signed to bring an · end to liti-

_ taon. '. 
-_There is no federal question which 

ha 
uld confer jurisdiction on this Court. ,. · Herbst jurisdiction was founded on 

� lJ.S.c. § 1331, the federal question 
.C 

statute, and _28 U.S .C. § 1362, which c�n­
fers on Indians the right to institute 
civil actions in certain · cases. The ques­
tion in that case was the Indians' rights 
under treaty and in l ight of the Nelson 
Act, 25 Stat. 642. 

[5] To the extent that this litigation 
differs from Herbst, the only tenable 
federal question arising from the plead­
ings is plaintiffs' right to equal protec­
tion of the laws. As the United States 
Attorney pointed out at oral argument, 
however, the historical fact is that In­
dians and non-Indians have been treated 
differently over the years. Indians and 
their land are protected by the federal 
government. Treaties, such as those re­
f erred to in H erb.i;t, are the source of 
this protection. The State of Minnesota, 
in honoring these treaties, does no vio­
lence to the proscription : 

"No State shall deny to 
any person within its jurisdiction the 
equal protection of the laws." 
The sam·e holds for the federal govern­

ment ·under the· Fifth Amendment. See 
Bolling v. Sharpe, 347 U.S. 497, 499, 
74 S.Ct. 693, 694, 98 L.Ed. 884 ( 1954) ; 
Kills Crow v. United States, 451 F.2d 

. 323 (8th Cir. 1971).  
In addition, defendants' claims of im­

munity are not without foundation. By 
its express terms the Eleventh Amend­
ment precludes suits against a state : 

· "The Judicial power of the United 
States shall not be construed to ·extend 
to any suit in law or equity, com­
menced or prosecuted against one of · 
the United States by Citizens of an­
other State, or by Citizens · or Subjects 
<>f any FJreign State." 

Although the Amendment by its terms 
bars only suits against the states by citi­
zens of other states, it has been consist­
ently interpreted as barring suits against 
a state by its own citizens. Hans v . 
Louisiana, 134 U.S. 1, io S.Ct. 504, 33 · 
L.Ed. 842 ( 1890) .  As pointed out in 
Hans, the amendment was passed in con­
sequence of Chisholm v. Georgia, 2 U.S. 
(2 Dall) 419, 1 L.Ed. 440 ( 1793 ) ,  which 
held that states were subject to suits by 

A 
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indidduals. This df,?cision Cl'eatcd "such 
a shock of sul'pl'isc thl'ou ghout  the coun­
try that, at the f irst meeting of congl'ess 
the1·ca fter, the eleventh amendment to 

· the constl ·· n was almost unanimously 
proposed.' :ns, supra, 1 34 U.S. at 1 1 , 
10 S.Ct. a 

[6] o-. _ - .; this history, the Su­
preme Court made inroads on the 
Amendment in EJ<: parte Young, 209 U.S. 
123, 28 S.Ct. 44 1, 52 L.Ed. '714 ( 1908) ,  
when it hel� �liat an  injunct: : :1 could is-
sue to rest. : fficial action taken pur-
suant to sr . , ,,v which was unconstitu-
tional or 1 :  . .  onflict with federal law. 
This was the basis for the injunction is­
suing in Herbst. The present suit, how­
ever, is not gi"f':1mded on the unconstitu­
tionality of a ·  . . - :ate statute and the l'e­
sulting lack of l,.:;.wful authority for offi-

. c ial action taken under it. None has 
been passed. Thus, ther€ no basis 
from which :, · ·  ·1junction t 0,;sue from 
this Court ., .,, no indic� , . that the 

. State of 1Unnesota waived its im�unity 
by its defense in Herbst. 

[7] The immunity of the Leech Lake 
Band of Chippewa Indians and the Res­
ervation Business Committee of the Band 
is well settled under the law. While 
individual Indians may be subject to 
suit, "Indian tribes under the tutelage 
of the United States are not subject to 
suit withou.t the consent of Cong1·ess." 
Twin Cities Chippewa Tribal Council v. 
Minnesota Chippewa Tribe, 370 F.2d 529, 
532 (8th Ch-. 1967) . 

This action is premature in that it 
calls on the Court to rule on legislation 
not yet passed. It lacks any color�ble 
federal jurisdictional basis. It asks this 
Court to do things it is - without the 
power to do-interfere with a state's 
legislative process and as· ' .Je its crim­
inal administrative funci ·,;J. And it 
names defendants who are ,mmune from 
suit. 

The plaintiffs are not without a rem­
edy. They may assert their claims in 
the Cou1·t of Appeals by way of amicus 
brief if the legislation is not enacted, 

rn 

and i n  the state cou rt ,· 
lenge to the ntl id i ty o:  
enacted. 

'-"ny o f  cha , 
is lnt ion i f  

Defendants '  .motions to rl i s,n i�.s a rt.! 
grantC'd . 

PACIFIC FRUIT EXP.RESS CO�IPANY, 
a corporation, Pla.intllf, 

v. 
AltRON, CANTON' & 'YOUNGSTOWN 

RAILROAD CO!\ilPANY, et al., 
Defen<lants. 

No. 44601. 

United States District Court, 
N. D. California. 
March 2, 1973. 

_ Cai· line company engaf(ed in t}, ,. 

business of fumishing to railroads c�1 
containing mechanical rcfrigernti� 
units b1·ought action seekins;r damages 
amount of compensation claimed to be 
due for the use of such ca1·s, and in­
junction to compel l'a; · '" t�.d::. to comply 
with an order of the In :·" ,_ , te Commerce 
Commission. The Dis : - ;; Court, Swei­
gert, J., held that thoui·il ICC order di­
recting railroads receiving mechanical 
protective se1-vi_ce against heat and cold 
to enter into new conttact within 120 
days 1·eflecting the cost of such services 
did not in itself invalidate preexisting  
contracts upon failu1-e of 1·ailronds to file 
new contracts within the time specified 
and did not itself constitute a contract 
between railroads and car- . , ·: -',:, companies 
in the sense that the itself con­
ferred substantive 1·igh.r� . d1e cal' line 
companies, failu1·e of rai1,oad9 to enter 
into new contracts constituted viol3t ion 
of the c,rdc1· and of the Inte1-stntt! Com­
me1·cc Act itself, givin1 car line comvany 
right of action for i�juncth•e ·anct 
damage relief under sections of the '1 .. 
specifying remedies for· violation:t of �he 

. ,··· l< 
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United States Department of the Interior IN REPLY REFER TO: 

For the Field Solicitor 
OFFICE OF TIIE SOLICITOR. 

BIA . TC . 4123  

Mr . Frank Annette 
Superintendent 
Minnesota Agency 

Office of the Field Solicitor 

686 Federal Building, Fort Snelling 

Twin Cities, Minnesota 551 1 1  

June 2 3 , 1992 

Bureau of Indian Affairs 
R . R .  #3 , Box 112  
Cass Lake , Minnesota 5663 3  

Re : Sandy Lake 

Dear Mr . Annette : 

This is in response to your request that we respond to a letter 
from the Mille Lacs Band of Chippewa Indians regarding the status 
of the Sandy Lake trust lands . The Solicitor General of the Band 
has asked that the Department provide certain statements 
pertinent to the claim of Clifford Skinaway that the "Sandy Lake 
Band" is a separate , federally-recognized Indian tribe , band , or 
group ; and that he is its "hereditary chief" . 

Lake 
I 

Next , to the extent that Clifford Skinaway claims to be the 
political leader of the S�ndy Lake Band based on his lineage , 
that is a claim which is without foundation in either federal law 
or , so far as we know , tribal law . 

Finally , the Minnesota Chippewa Tribe (MCT) and the Mille Lacs 
Band have authority to determine uses of the lands set aside a� 
the Sandy Lake Reservation . our understanding of tribal land 
laws is that the MCT has delegated authority to deal with these 
lands to the Mille Lacs Band of Chippewa Indians . 

A 
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Please let me know if you have any questions . 

Sincerely yours , 

� �  

Mark A .  Anderson 
For the Field solicitor 
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WHY SLMLA OPPOSES THE NEGOTIATED SETTLEMENT 

Following are the main reasons why the Save Lake Mille Lacs Association (SLMLA) is op­
posed to the agreement to settle the dispute between the State of Minnesota and the Mille 
Lacs Band of Chippewa over hunting and fishing rights on lands ceded (sold to the Federal 
government) in the Treaty of 1837: 

1. The agreement fonnally recognizes the band's right to harvest natural resources in the ceded 
territory and on Mille Lacs Lake. \\e believe the rights granted by the 1837 and 1855 treaties 
have been extinguished by subsequent treaties, Presidential orders, Congressional Acts, Court 
of Oaims payments and Indian Claims Commission payments. Therefore, these rights should 
not be acknowledged. 

2. Even though the State's case is strong, the new agreement gives up more than the one the 
DNR withdrew last spring. Instead of a 3,900-acre netting zone, it offers a 6,000-acre zone. 
Instead of a 16,000-pound quota, it offers a 24,000-pound quota, which could increase if 
the overall harvest on the lake increases. Although the harvest is now called '·'subsistence" 
fishing rather than "commercial" fishing; the fish can still be bartered or traded among 
band members. The land offer of 7,500 acres is also much more generous. 

The agreement allows spearing and netting on six other lakes and 20 miles of the St. Croix 
Rivet; which was not allowed in the earlier proposal. Some of the lakes may be outside the 
ceded territory. 

3. The waters to be speared and netted can be changed by mutual consent of the State and 
the Band. Thus, every lake or stream in the ceded territory is at risk. 

4. SLMLA strongly objects to the precedent set by the giveaway of important public fishing 
- waters, namely the 6,CXX>-acre exclusive use zone in Mille Lacs Lake. The BaI¥1 has stated they 
\\Ould allow sportfishing by landowners within the zone (but not their guests), launches carry­
ing casino customers, and possibly a few other non-Band monbers. The regulations on who c� 
fish the zone could be changed from year to yeac Even if the State lost the case in court, the 
Band would not gain exclusive use of any portion of the ceded territory. 

5. Seasons, limits and methods of harvesting game an4 fish by Band members will be regu­
lated by .the Band's conservation code, which could be far more liberal.than the State code. 
Deer hunting, for instance, could open as early as Labor Day; waterfowl hunting, as early 
as the Federal framework allows, which may be several weeks before the statewide openet 
Netting, spearing and hook-and-line fishing could be allowed during the spawning season. 

6. 1be 'Iiibal conservation code may be changed at any time after the agreement is ap­
proved. The DNR has no authority in regard to content of the_ code. 

7. 1ribal hunting would be allowed on all public lands, except tllose expressly intended for 
wildlife conservat�on. Thus, Band members could hunt on lands that are off-limits to non­
Band members, such as State Parks. They could also hunt with rifles on game refuges open 
only to archery hunting by non-Band members. 

8. All violations by Band members on the ceded territory will be tried in 1ribal rather than 
State court. History has shown that enforcement of 'Dibal regulations and quotas has often 
been lax, and even when arrests are made, 'Ilibal courts are soft on offenders. 

9. Even with a concerted effort, monitoring of the actual number of fish harvested in the ex­
clusive-use zone would be nearly impossible. The agreement requires non-Band members 
using the zone to come and go through a checkpoint, but the regulation does not apply to 
Band members. There is no way to ensure that fish netted inside the zone will not be 
claimed as hook-and-line fish caught outside the zone to avoid having to count them against 
the quota. 
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10. Band members will be allowed to take up to 50 percent of the allowable annual harvest 
of all resources GL the ceded territory. 

1 1. Commercial gillnetting am spearing of roughfish will be allowed in all waters in the ceded 
territory, including all of Mille Lacs Lake. It is inevitable that the nets will catch and kill many 
game�sh. 

12. The psychological impact ;,caring an- tting would squelch the catch-and-release 
attitude that has been develop� -�· ;m1ong spo: : ,  anglers. 

13. Several resorts would likely be damaged by this agreement because much of their prime 
fishing territory is within the spearing and netting wne. The value of other property in or 
near the zone and on the other lakes to be speared and netted is also likely to nQsedive. 

Toe DNR has ·proposed a buy-out of Mille Lacs resorts that are damaged. But what about 
resorts on other waters that are to be netted am speared? Do we keep buying out resorts as the 
lakes are rotated? 

14. The land giveaway includes the main public access site on the west shore. Even if funds 
are obtained to replace the landing, there is currently no land available that could be 
developed into a landing of the same size and quality that would provide easy access to the 
west-side mud flats. 

15. Special regulations •. such as size limits, will become useless as a management tool 
under the proposed agreement. It is impossible to protect certain size classes of fish if they 
are to be harvested with gillnets and spears. 

16. Darkhouse spearers have given up their sport on Mille Lacs, and muskie anglers are 
releasing the majority of their fish. In light of the contributions these groups have made, it · 
would be highly unjust to now allow 'Iribal spearing and netting of these fish. 

17. The agreement does not specify the source of funding for the $10 million settlement or 
the new boat landing. If any of this comes from the Game and Fish Fund, other conserva­
tion programs will be crippled. 

18. Many other Chippewa bands in Minnesota and Wisconsin were signatories to the 1837 
'Ireaty. There is a good chance that some of these. bands will file suit to claim the same 
treaty rights that this agreement grants to the Mille Lacs Band. At least one other band has 
threatened to spear Mille Lacs if the-agreement is approved. 

19. The DNR contends this agreement is preferable to a court settlemel)t because (a) it 
provides a more peaceful settlement of the issue, (b) the outcome can be "controlled" and 
( c) it provides a final resolution to the problem. 

SLMLA disputes these conclusiont ,>le believe the discrimin�tory nature of the exclusive­
use zone will cause tremendous rac:al strife, probably more than would a court settlement 
We do not consider the outcome controllable, when the Band Conservation Code can be 
changed at any time. And the agreement does not provide a final settlement because there 
is no binding arbitration should irreconcilable differences arise. This means the agreement 
could wind up in court. 

************************************************************************** 
To request more infvmation or make � donation, contact: 

Save Lake Mille Lacs Association 
1306 Hewitt Ave., St. Paul, MN 55104 

Phone and Fax (612) 925-0249 
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MILLE LACS BAND OF CHIPPEWA INDIANS 
RESPONSE TO SLMLA 19-POINT OPPOSITION TO SETTLEMENT AGREEMENT 

1 .  SLMLA bases its opposition on its "belier' that the Band's hunting, fishing and gathering 
rights have been extinguished . It gives no consideration to the consequences of a Band victory 
in court or the costs of the litigation. In essence, SLMLA wants the State to gamble on the 
outcome of the court case. If SLMLA is wrong, the State will have to pay the price: millions 
of dollars expended in years of litigation; commercial harvesting by Band members of game fish 
and big game; and the potential for public unrest, new law enforcement burdens and adverse 
impacts on tourism if the Wisconsin pattern is repeated. 

2. There .was no agreement last spring, and no useful purpose is served by comparing the 
agreement now before the Legislature with a withdrawn DNR proposal never accepted by the 
Band. 

3 .  The Agreement does not permit the Band to fish out a lake and then substitute another 
one. Treaty harvests are capped at 50% of the harvestable surplus, regardless of the harvest 
method. No lakes in the ceded territory are "at risk. " 

4 .  The Band ·has very strong claims. The Agreement is a compromise which defines and 
limits the Band's  rights. In a compromise of this sort, n�thing is being given away. SLMLA's 
objection to the "giveaway" of public resources simply presumes the Band will lose ·its case in 
court. . The State must decide whether it wants to take that gamble. 

The Settlement Agreement caps treaty harvests at 50% on a lake-by-lake basis, assuring . 
continued non-Indian access to all lakes. The "treaty fishing zone, • comprising only 4.5 % of 
Mille Lacs Lake, is designed to provide a small area in which Band members can exercise their 
treaty rights without the conflict with non-Indian· fishermen that has plagued Wisconsin. 
Moreover, by concentrating spearing and netting in a small portion of the lake, · the zone will 
make management of spearing and netting more practical and efficient and, thus, better protect 
the resource. 

5.  Specific limitations on seasons and methods of harvesting game an� fish are set forth in 
the Agreement and are binding on · the Band. All Band harvests must be consistent with 
. conservation and public safety standards. 

6. See item 5 above. The Agreement requires consultation regarding changes in the Band 
Conservation Code in order to promote cooperative management. 

7. See item 5 above. 

8. The Agreement provides that if the Band fails to enforce conservation or public safety 
regulations, the State may apply and enforce its own regulations in its own courts. The Band 
has a very good law enforcement record and one of the best tribal courts in the country. 
SLMLA's attempt to slander all tribal courts is deeply offensive. 

A. 



9 .  The Band has a very strong interest in protecting the r, , ,_.,,Jurce in the treaty fish in·g zone, 
since it will suffer most if the resource is over harvested the ··:.: It intends, through i 1ogical 
team or Band or State wardens, to monitor all spearing and netting harvests and anti�,pates no 
difficulty in implementing the maximum target harvest level. 

10. The 50% limit is an outside cap by harvest management area and assures continued non-
Indian access to all resources in all harvest areas in the ceded territory. See item 4 above. 

1 1 . Commercial gillnetting of rough fish is already allowed by State law. Incidental impacts 
on game fish have not been a problem. The Agreement prohibits the retention of game fish 
caught incidentally and, thus, eliminates any incentive for targeti_ng game f while harvesting 
for roughfish. 

12. . SLMLA could play a constructiv� role by explaining Chippewa treaty rights. There is 
no reason to believe that ·sports anglers will b�: less c ; � :�emed about resource protection simply 
because the Band's treaty rights are recognized. If anglers believe catch and release is desirable 
for the sports fishery, the practice will continue. 

13. There is no reason to belie0
·· - :, that spearing or netting -- both of which are subject to 

conservation and public sa\,t.y stan: ·.Js under the Agr�ement -- will impair property values at 
all. See item 3 above. 

. . 

14. There is no •giveaway. " See item 4 above. The State is already investigating alternative 
sites for public access. If resorts are bought out, they would provide logical sites. 

15. The State's professional fisheries managers dir�gree; they do not believe the limited 
spearing and netting allowed by the Agreement will impair these management tools. Chippewa 
experience in Wisconsin shows that large fish can �; orotected notwithsmr ding spearing and 
netting. 

16. . See item 12 above. 

17. The Legislature will make an appropriate choice about the source of funding in light of 
other budgeting needs. 

- - ' 
1 8. Whether or not this Agreement is appr·:- oo, other Bands may make claims under the 
1837 treaty. The Agreement expressly preserve�-: the State's defenses against such Bands: If the 
State gambles in court and loses, it will have lost its defenses again�t those Bands as well. 

19. See items 1 ,  4, 5 ,  6 and 12 above. The Agreement contains detai100 .provisions to 
facilitate resolution of tec�nical and policy disputes out of court. If a dispute cannot otherwise 
be resolved, the court would be available as the final arbiter, not to change the Agreement but 
to interpret and enforce it to protect the interests of the Band and the State. 
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MAR 2 4  1993 A 
American Fisheries Society 

Minnesota Chapter 

H E H  0, R A N D  U M  

TO: Environment and Natural Resources Committee Members ,  
Minnesota Legislature 

FROM: Minnesota Chapter of the American Fisheries Society ; 
Carl Richards , Resolutions Committee Chair 

SUBJECT : Biological Issues Surrounding the Proposed Mille Lacs 
Settlement Agreement 

DATE : March 2 3 , 1993  

The American Fisheries Society is a scientific and professional 
organization dedicated to strengthening the fisheries profession , 
advancing fisheries science , and conserving fisheri� resources 
throughout the world . AFS is the largest and oldest such group in 
North America . S ince its founding in 187 0 , AFS has grown to an 
international organization with over 8. , 500 individual ,  official , 
sustaining , and associate members as well as 1 , 000 library members .  
One o f  the major goals of AFS is to promote the formation of 
rational public policy concerning aquatic resources based on sound 
scientific principles . 

The Minnesota Chapter of the American Fisheries Society has 
approximately 200  members , the maj ority of whom are professional 

· fisheries biologists working for various ac�demic , federal ,  state , 
tribal , and private organizations . The enclosed resolution was 
developed by a nonpartisan committee following a discussion and 
vote by the chapter membership at our recent annual meeting . The 
Minnesota Chapter Executive Committee then endorsed the resolution 
by unanimous vote . It represents the concerns of our membership on 
biological issues concerning the proposed Mille Lacs Settlement 
Agreement . .  

Should you have any questions concerning this resolution or the 
Minnesota Chapter of the American Fisheries Society , please feel 
free to contact Carl Richards ( Executive Committee Member and 
Resolutions committee chair)  at 2 18-720-4 3 3 2 . 



RESOLUTION OF THE MINNESOTA CHA}l ;. ... R OF THE 

AMERICAN FISHERIES SOC:IET ' '  

Concerning Biological :Issues of the Proposed 

Mille Lacs settlement Agreement 

Whereas the Minnesota Chapter :� --: the American Fisheries Society is 
a non-partisan group of . :1heries profess ionals that work for 
academic , state , federal ,  tribal , and private organiz �tions 
and institutions within Minnesota ; 

Whereas the Minnesot '"hapter of the American Fisheries So-.,. . .  , ety 
supports _ sust0 j,ble man�:, '/ement and wise use of fisheries 
resources and �e exchange and dissemination of fisheries and 
aquatic science knowledge ; 

Whereas the proposed settlement agreement between 1:,he Mille Lacs 
Band of Chippewa Indians and the State of Minnesota regarding 
Treaty Hunting , Fishing , and Gathering Rights does not 
compromise existing management obj ectives for conservation 
and sustained yield of gamefish populations in Minnesota 
Ceded Territory and Mille Lacs Lake ; 

Whereas the proposed settlement agreement allows both the members 
of the M'.: lle Lacs Band of Chippewa Indians , non-Band members , 
and non ·· _ ndians to harvest fisheries resc:: ·1::.ces in the 
Minnesol, :i Ceded Territory and Mille Lacs ,_ke ; 

Be it f irmly !' \�solved that tr. Minnesota Chaptf: .. l.' of the Americf1.n 
Fisheries Society believes that the proposed . Settlement 
Agreement continues to allow for sustainable utilization and 
conservation of gamefish populations in the Minnesota Ceded 
Territory and Mille Lacs Lake ; 

Further be it resolved that the Minne
.
sota Chapter of the American 

Fisherie�� Society believes there is no fundame!lta� biol-:.:1gl�,;ii1 
reason i . }ed on sound resource management pr1nc1ple& ;t;o 
re,egt '.::' ,_:, ,.;;: proposed · sett1erncmt Agreement. 
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SIERRA c·LUB 
North Star Chapter 

RESOLUTION REGARDING THE TREATY AGREE!\1ENT BETWEEN TIIE 
MILLE LACS BAND OF OJIBWE AND TIIE STATE OF !vllNNESOTA 

January 6, 1993 

The North Star Chapter of the Sierra Club supports the negotiated 1937 Treaty agreement 
between the Department of Natural Resources (DNR) and the !vfille Lacs Band of Ojibwe. 
1ltis agreement, in our opinion, represents the fairest resolution of this issue while being 
protective of 'Minnesota's environment. 

The agreement allows the band to take up to fifty percent of the DNR established harvest 
level of game on treaty lands and �h in six lakes and designated portions of the St. Croix 
and Rwn Rivers. It also creates a tribal zone on Lake Mille Lacs, within which the band 
may take :fish at the same rate as elsewhere on the lake. No commercial harvesting will 
occur anywhere within the tribal lands covered by the agreement Moreover, the DNR will 
be involved in establishing the total harvest levels of the treaty ceded lands. 

By agreeing to these restrictions, the band has demonstrated their desire to limit their 
impact on the natural resources of the area and to claim only those treaty righ� needed for 
subsistence. In contrast, the 1 837 treaty, as written, could allow the band to harvest at 
W1Sustainable levels that could be harmful to the resource base as well as the ecosystem. 

Regarding the concerns raised by the use of gill nets for fishing, we have been assured by 
tribal representatives and DNR staff that the impact of these fishing methods will be 
limited. It is our understanding that the band intends to write netting permits for only 
twenty-four hour periods and will require the nets be checked on a regular basis during �at 
time. These restrictions will greatly reduce the number of dead fish in the nets .and will 
allow incidental catches to be released, which are the main iss�s related to gill netting. 

The North Star Chapter of the Sierra Club commends the tribal representatives _and the 
staff at the DNR who negotiated this difficult and controversial issue and strongly urge the 
:Minnesota state legislature to ratify the treaty agreement 

f(�:�:/:r� 
Chapter Chair 

1 3 1 3  fifth Street SE. Suite #323 • Minneapolis, MN 554 14  • (6 12)  379·3853 
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National ��6J�?ubon Society Minnesota Audubon Counci l 
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j 

Sc. Pau l ,  M N  5 5 1 0 1 . 
(6 t 2) 2:?5- l 8 30 

FAX: (G 1 2) :25 -4686 

The Minnesota Audubon Council of the National Audubon Sodety supports 
the . resolution of the treaty rights of the Mille Lacs Band through a 
negotiated agreement reached between the Band and the Department of 
Natural Resources, subject to approval by the Minnesota Legislature. 

We believe this approach to resolving these issues will result in better 
natural resource management and protection than a court-mandated 
settlement. Accordingly, we urge all interested persons to work towards 
an equitable settlement ag�eable to all parties. 

'\7  
Minnesota Chapters of  National Audubon Society: 

Albert Lea Austin Central M innesota Duluth Fargo-Moorhc3d Minneapolis 

( 

Agassiz 
�tinnesoca River Valley Mississippi Headwaters St. Paul White Pinc Wild River Wilderness Heritage Zumbro V Jilcy 
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FISH & WILDLIFE LEGISLATIVE ALLIANCE 

POSITION STATEMENT 

Mille Lacs Treaty Settlemen� 
March 3, 1993 

The Fish & Wi 1dlife Legisbtive Alliance is the legislative voice of several of 
Minnesota's most popuL1r and power :'ul sporting and conservation groups . We take our 
responsibility for representing the interests of sportsme·n and women before the state . 
legislature very seriously. These are matters of priority and importance to thousands of men 
and women across our state . When we speak we hope to always do so in an informed and 
thoughtful fashion. 

In this light, the F'\\'1..A Board of Directors has spent the past four months gathering 
information and debating the settlement agreement that has been reached between the State 
of Minnesota and the �Iille Lacs Band of Ojibwe over the legal challenge brought by the Band 
in asserting its right to hunt, fish and gather in the territory ceded under the 1837 Treaty. 
We have talked with representatives of the Mille Lacs Band, the State of Minnesota, and the 
Save Lake Mille Lacs Association. We have met with legislators and leaders within the 
sporting community. We have sought out the opinions of outdoor leaders, legal scholars and 
just plain folks. And, we have spent many hours discussing this matter within the groups 
we represent. 

At a special meeting of the FWLA Board of Directors held on March 3, 1993, those 
present voted to support the treaty agreement reached between the DNR and the Mille Lacs 
Band. In fairness ,  the vote of the Board was very close. However, we hope that it will set 
an example for the Minnesota Legislature and others to follow. 

The issue before the Legislature is one of protection of the resources of Mille Lacs lake 
and surrounding areas. We believe that the agreement and the Band Conservation Code do 
an adequatejob of assuring sound resource protectic�.  

The issue before the Legislature is one of sound judgement in view of the possible 
outcome of the underlying legal dispute should this matter be resolved in the federal courts. 
We believe the better judgement is to support an agreement reached by the parties to the 
dispute rather than ·placing our fate in the hands of the court. And, we need only look to the 
result in Wisconsin to understand that the better judgement is also to avoid the potential for 
civil and racial conflict that a protracted legal fight carries with it. 

The FWLA did not reach its position in haste or without thorough and soul searching 
deliberation. To do less would not do justice to the confidence that our member organizations 
have shown through their continued support. Nor wquld it give credence to the respect that 
so many legislators have given to what we have to say on behalf of sportspersons and 
conservationist across this state. 

We encourage others to join in supporting the treaty agreement and the spirit of good 
faith that it embodies. 

A 
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LUTHERAN COALITION FOR PUBLIC POLICY IN MINNESOTA 
An Advo cacy Ministry of the Evan1elicat Lutheran Church in .America 

POLICY .BOARD POSITION STATEMENT: 
MILLE LACS TREATY AGREEMENT 

CON IEXf 

On September 2 .  199 1 .  at its biennial Churchwide Assembly, the Evangelical Lutheran Church in 
America passed a resolution marking the Quincentenary of European presence in the Americas. 
The .resolution was titled " 1992 : Year of Remembrance. Repentance .  and Renewal," and calls for 
advocacy in the area of Native American treaty _rights. tribal sovereignty. and religious freedom. 
I t  also .calls for an increase in "efforts in this area, including advocacy for j ustice for Native 
Americans by the Bishop of this Church . . . . . .  by synods and their bishops, by congregations and by 
individuals throughout this Church ." 

In addition to this Churchwide resolution. all six of the Minnesota. synods of the Evangelical 
Lutheran Church in America have passe� companion resolutions echoing the sentiments and· 
imperatives of the Churchwide statement. 

It is always a challenge to translate resolution language into the practical e conomic and social 
arenas of day-to-day life . This is especially true when the issues addressed are controversial. 
Families and communities frequently have substantial investments in various aspects of the issue 
at hand. Nonetheless. or for that very reason. it is crucial that the voice of the Church be heard . 
Our speaking, in such cases, must flow out of this denomination's commitment to social justice and 
the common good - informed by our Scriptural heritage . 

A 

) 
PRESENT ISSUE 

The Mille Lacs Band of Ojibwe and the State of Minnesota (through the efforts of the Department of 
Natural Resources) have negotiated an agreement .regarding .rights reserved in the Treaty of 1837 . . 
This Agreement avoids costly. protracted litigation and possible social disruption . The Band has · 
spent  several years .in .research and legal preparation to pursue its rights th.rough the courts. It is · 
acting in the context of the precedent established in Wisconsin regarding the same 1837 Treaty. 
In that case. the courts ruled in favor of the Ojibwe peo.ple . 

< It is clear that both sides have compromised and negotiated a.11 agreement that seems honorable 
and just. The Agreement .rep.resents an effort to honor the terms of the Treaty and balance them 
with present-day economic .and social realities. · 

POLICY BOARD ACTIOR 

We believe that speaking out on this issue translates our ELCA and Minnesota synods' resolutions 
into the social. economic and legal arenas which must be ·addressed to advocate for the rights 
guaranteed in treaties with Native Peoples. It seems to us that the underlying issue is not a 
question of walleyes and nets; it is a aatte.r of justice . Native Americans entered into treaties 
with our government i.n good faith - expecting the terms of treaties, as they understood them, to 
be upheld . Almost without exception. this good faith has been dishonored and abused . 

Consequently. we wiU advocate for the ratification of this Agreement at the Minnesota State 
Legislature . We  will counsel our constituent synods and their congregations to support 
ratification by the Minnesota Legislature .  In addition . we will work with each synod council in 
Minnesota and request . a public statement regarding the Agreement and their' help in 
disseminating informational materials . We believe it is crucial that ELCA con gregations seek to 
foster dialogue among opposing groups and call for justice and understanding among all those 
involved .  

THIS SUMMARY REPRESENTS ACTION TAKEN BY CONSENSUS OM JANUARY 6, 1993. 
q q  . -

For more informat ion: R. James Add ington, D i rector, I 05 '' '
.,

'!n_ivers i ty Ave . ,  St. Pau l .  MN 55 1 0 3 ,  6 1 2/224-5499 
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Brian A .  FL; , ne 

Joint Rel igious Legislative Coali tion 
Executive D irector · 

Telephone (6 1 2) 870-3670  

Agreement between Mille Lacs Band of Chippewa 
and .the State of Minnesota: 

Extension of a Previous JRLC Position 

In tr • report entitled . . "",.,.dians,"published in Emluation and Progress Repor · ·· \� the Joint Religious Legisiative Committee, . ! 970 to May 1971, JRLC sponsors affirm self-deh '\ation as the first 
priority for guiding p .  involving Native Americans. The report explains this means Native 
Americans are competeni to determine their own destinies and should be allc . -· to deal direc- : ', ' with 
policy makers to address public policy issues, including disputes over treaty rights such as controi over . 
hunting, fishing and wild-ricing on reservation property. 

In its 1973 position paper, "To Liberate Them and Us . . .  ," JRLC appH?.d the principle of self­
determination to a specific treaty rights dispute. It recommended r.· Jt the Minnesota Legislature enact 
legislation to embody the terms of a settlement defining hunting, fishing, ai:td ricing rights on Leech 
Lake Reservation. This settlement, prompted by a 1971 United States District Court ruling which 
recognized Leech Lake Reservation treaty rights, was negotiated by Native Americans on the Leech 
Lake Reservation and the Minnesota Governor's Office and the DE'1:1ntment of Natural Resources. Per 
JRLC's recommendation it was ratified by the Minnesota Legislar 

Current Situation 
Early in 1990 the Mille Lacs ·:-, : ,d of Chippewa requested that 
Treaty reserving territorv l -�d around Lake }/:qe Lacs for a 
and subsequent treaties :.? 2 .:1fied that Band mer · � -,:.?rs could hWl.:, 
reservation land :r. _, well as land which had hf"·:::. ceded to the Uri 
Chippewa. The Sta..te of Minnesota refuse< <ognize these rig: 

-· . ,··sota recognize the terms of an 1837 
· _,1cs Band reservation. This treaty 

nd gather indefinitely on 
·; tes government by the 

In August of 1990, the Mille Lacs Band brought suit against the State of Minnesota in United States 
District Court to secure recognition of its treaty rights. Then at the invitation of the State, tribal 
representatives began negotiations to reach a settlement out of e · , : rt A proposed ,settlement -, . . --as 
reached in January 1993. To have the force of law, the settlemer : . -ust be approved by the ' · mesota 
State Legislature and the government of the Mille Lacs Band , ·  · · ,,Jopewa. 

The general terms of the Mille Lacs settlement are similar to t . _:::ech L;r.ty Reservation 1
- · dement 

ratified twenty years ago. The st±te recognizes the Band's huntmg, fishin. : ,:.nd ga.metjng ;. ;ghts, the . 
Band greatly limits how and where it exercises its rights, and the state mai(es cash payments and 
other considerations to the Band. The �aim that has prevailed at Leech Lake shows this arrangement 
can work. 

Recommendation 
Exten2 1970-71 and 1973 JRLC recorr .c·�dations for Native American self-determination and 
Je.gisL -� ratification of a treaty rig: , ;s se · '':1ent to the settlement. ':eached by Mille Lacs Band of 

.:tipf ·· -a  and State of Minnesota. 

Attachments 

JRLC, "Indians," Evaluation and Progress Pn,ort of the Joint Religious Legislative Committee, .. _fuly 1970 to May 1971. 
JRLC, '7o Liberate Them and Us . . .  " (Leech Lake Settlement), 1973 Legislative Guide of the Joint 
Religious Legislative Committee. 
Summary of the Major Settleme r ' '.)Visions, Mille Lacs Band of C :,pewa and the State of Minnesota 

: �-w, s h  Commun ity Re lat ions Counci l  - AOL r--� • nnesota Cathol ic Confe r ;, . .;;e M i n nesota Counci l  of Churches 

1 \\ 
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THE LEAGUE � .. /1}7 �a,.), 1� . -, 

/ 1 7 7 �� �....___;J__J--r;_ 
OF WOMEN VOTERS 
M I N N c S O T A 

550 RlCE STREET st PAL1L �t'\I 55103 ?HOSE (612) 224-5445 };J �� 

L WVMN Sta tement re 
Proposed Sett lement ·or Court  Case 
concerning the 1 837 Treaty Rights 

of the Mil le Lacs Band of Objibwe Ind ians 
February I ,  1 993 

-< - F�J·3 

The League of Women Voters of Minnesota supports the  proposed sett lement 
of the court  case concerning the 1 837  Trea ty rights of  the Mille  Lacs Band 
of Oji bwe Indians. 

League posit ion states: "Where In.di�ns are sing led out for special 
attention, that at tent ion should be d i rected towards so lv ing exist ing 
jurisdictional conflicts in  order to guarantee equa l  treatment of Ind ian 
cit izens by all levels of government. Programs should have the explicit . 
recogni tion that the basic decisions regarding Indian l ives and property 
are to be made by the I ndians themselves." 

Our review of the 1 83 7 Trea ty and the proposed sett lement show fair  
compromises are being made by both the  State and the Band. Of primary 
importance to the Indians in the agreement is  that the Band is to con trol 
the use of the resources by Indians on treaty· land. Since the treaty's 
original language could  mean the Indians have 1 00% to 50% of the natural 
resources to use anyway they wish, what the Ind ians have given up i n  
economic terms i s  s ignificant: 

*They have g iven up  the right to commercially harvest large game. 
•They have g iven up any commercial r ight  to timber. 
*They have given up  the righ t to commercial ly harvest game fish. 
•They have given up the right to use spears or nets on 95- 1 /2% of 
Mille Lacs and other lakes and streams, except for six smaller lakes 
and some 20 miles of designated river ways. 
*They have agreed to restrict  themselves to the Band's fishing limits 
standards which correspond to the state's standards. 

Meanwhi le, the state has made significant concessions a lso: 
*It acknowledges that a 4- 1 /2% zone of Mille Lacs Lake and the other 
designated waters would be under tribal rc;gulation and the Band could 
harvest it as it wished, under the tribal fishing codes for 
subsistence needs. 
*It wil l  pay $ 1 0  mil l ion to the Band, half of the money to be used for 
ten years sole ly for environmental and na tural resource law 
enforcement  and management. 
*It  wi l l  transer 7,500 acres of land to  the Band. 

The League of Women Voters of Minnesota finds questionnable the arguments, 
by  persons opposed to  the settlement, tha t the 1 85S Treaty and Claims 
payments of the 1960s-70s extinguished Indians' r ights to hunt, fish and 
gather on · the land involved. In addition, we do not wish our state to 
endure anything similar ·to Wisconsin's years of fighting and violence and 

fOl  



LWVMN Sta tement  
2/ 1 /93  

t h e  mi l l ions of  do l l a r s  s pe n t  i n  cou r t  a nd enforce men t  cos t s  over  
s e t t l ement of tha t sa me  1 8 37  Trea ty as  i t  3pp l i ed  t o  Wisco ns in .  We u r ge  
t h e Leg i s l3 ture  to act  q u i c k l y  to  accept  t h is comprom ise  t o  s i l ence  
i mmed i a te l y  t h e  hos t i l i ty or  v io lence w h ich can  o n l y  b u i ld as  t he  cour t 
ca se co n t i n ues. We r ecogn ize th a t  i n  cases  of com p r o m ise  t here  a re a l w a ys 
persons or grou ps w h o  des i re  ma k i n g  •just one s l igh t cha n ge" i n  t h e  
s e t t l ement. We stron g l y  u r ge members of  the Legis l a ture t o  res i s t  t h i s 
des i re. 

Recogn iz ing  tha t  over  two years have  bee n  spent  a l ready to get  t o  a n  
a greement  acceptab le  t o  re prese nta t ives o f  the State a n d  t h e  Ba n d, and  
fur the r  recogn i z ing tha t  a cos t l y  cou r t  f i gh t  looms a head  this  spri n g  i f  a 
s e t t l ement  i s  not reached, t he  Lea gue urges our legisla tu r e  to accept the  
a greement  as proposed, w i t h  the  hope that  th� Band  too  wi l l  accept i t, a n d  
t h us b r ing  about  a peacefu l  set tliement which wi ll both protect our  natura l  
resources and treat  a l l  Minnesotans, Indian and n on-Indian, fair ly. 

1 OQ. 



( 

) 

February 2, 1 993 

F£& 1 7  1993, 

Saint Paul Area Council of Churches 
1671 Summit Avenue • Saint Paul, � 55105-1884 • (61.:?) 6-46-8S05 • FAX: 646-6866 

NEWS RELEASE 
For Immed iate  Re l ease 

CO�TACT: Thomas A.  Duke 
Execut ive Di rector 

S t. Paul Area Coun ci l  of Church es 
6 1 2/ 646-8805 

The Board of D i rectors of th e St . Paul Area Cou n ci l  of Churches, at i t s  regular 

m e e ting o n  Janu ary 28, 1 993, voted to support  t h e  set t lement agreement  

) betwee n  the Mil l e Lacs Band of Chippew a  and  the Minnesota  Department  of 

Natural Resources as  announced on November 5 ,  1 992. 

The action was t aken  out of concern for In dia n  peop le  in Minnesota who 

cont i nue  to suffe r from injust ices  perpe trated by ·government  actions in  the past  

and  d i scriminat ing  po l i cies  and  pract ices  in  the  present. The Cou n ci l  has t ies  

with the Indian populat ion in  Minnesota through i ts Department  of Indian 

Work which has over forty years of history serving American Indian persons .  

Many of these persons  have had  and cont inue to  have c lose t ies  to  t he  Mi l l e  

! ) 
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Lacs Resen'ati on �  as well as o ther  re servat ions  throughou t t he  s tate .  

The Council  Board of  Directors a lso spoke from a theologica l  perspective�  

saying  t h at the Chri s t ian communi ty i s  cal led  to act  on beha lf of the  i nterests of 

p e op le  who have been  the v ic t ims of gree d  and  insens i t iv i ty of o thers  who  use 

p owe r and vio lence to explo i t  o thers .  Also ,  th e Council  seeks to endorse  efforts 

t o  advance reconcil ia t ion and peacemak ing. The agreement  is seen  as a 

s ignif icant step ·  involv ing  compromise for all i nvolved and the  best  prospect for 

reso lut ion of the issue s  at que st ion and a m ajor  contribut ion  toward the goal of 

who leness of community with respect for differences  of cu l tu re .  

T h e  S t .  Paul Area Counci l  of Churches is  an 86-year o l d  e cumen ica l  

o rganizat ion  mad e up of  145 St .  Paul area congregations represent ing 18  

) d e nominations.  I t  operates programs which u nite member  congregation·s i n  

l o cal  cooper_at ive ministr ies rela ted to  children a n d  youth, Ame ri can  Indians, 

the criminal jus t ice system and intercultural/ inte rracial re lat ionships .  

# # # #  

A:\DIWpress 
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AHALVSIS Tribal fishing zone · iS treaty red flag 

� Chippewa 
· organization 

Invites Indians 
from across the 
country to 
gather at Sandy 
Lake · 
Reservation 
April 23-26. 
Page 4B. 

No one has blinked yet, 
so fight may go to court 
GARY DAWSON STAFF W�iTER 

It's a tr�aty in trouble - mainly because of 
one little line on a map. 

Stiff opposition to an exclusive tribal fishing 
zone, a central part cf a proposed out�of-court 
settlement between the state and the Mille 
Lacs band of Chippewa O\'er 1837 treaty 
rights, has stopped treaty legislation dead in 
its tracks at the state Capitol. 

------· -- · . ---- . .. --- . .. . - · 

Key supporters have backed away, and other 
legislators say that unless the band drops its 
demand for an exclusive zone, the legislation 
approving the settlement is dead. Someone bas 
to blink in the showdown over the zone, and 
that has yet to happen. 

If not, the settlement will be rejecte4, and 
the state and band . will join landowners and 
nine affected counties that also have sued in a 
battle to the finish in federal court. 

That could be disastrous, as state lawyers 
caution about the possibility the courts would 
award the band much wider rights to harvest 
fish and game in a 12-county area of east-cen­
tral Minnesota. That could result in bitter con­
frontations between whites and the tribe and 

ruin a 20-year precedent of settling such dis­
putes peacefully - beginning with the historic 
Leech Lake Agreement of 1972. That was the 
first settlement of its kind in the country over 
hunting and fishing rights between a state and 
an Indian tribe. 

There have been others since. One is the 
1854 Treaty Agreement of 1987, sponsored in 
the Senate by a powerful and respected north­
eastern legislator, Sen. Douglas Johnson, DFL-· 
Cook, chairman of the Tax Committee. John­
son also came forward this year to co-sponsor 
the Mille Lacs agreement with chief architect 
Sen. Steven Morse, DFL-Dakota. But Johnson 
backed away recently, as did a number of 
Independent-Republican and DFL lawmakers. 

Minnesota's Indian tribes have long consid­
ered Johnson an ally. When he said he won't 
support the agreement because the zone sets 
up an exclusi\'e, non-public inland lake area -
unlike any other treaty agreement signed to 
date - band lobbyists took note. 

"I won't support any bill with a zone or I 
would have to be assured that the zone won't 
be enforced before I would vote for it," -John­
son said. 

It isn't that he opposes spearing and netting 
by the band in the lake. He prefers alternate 
arrangements covering Leech Lake and Lake 
Vermillion, for example, that allow tribes to 

TREATY CO�'TINUEO OJ4 4B .,. 
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net their share of game fish any­
where in the lake. In return, there 
arc no restrictions on where the 
public can fish. 

"I believe the Mille Lacs tribe 
will protect the fish and game re­
sources as have the other tribes," 
Johnson said. "That's in their own 
best interest, so we don't have to 
confine them to a zone that dis­
criminates against the public as 
well." 

The legal tradition -o[ lakes be­
ing public waters in Minnesota is 
sacred to legislators and their con­
stituents - and certainly to Mille 
Lacs property owners. While a rel� 
alively few property owners in the 
zone will be allowed to fish, a 
majority would not. To date, those 
adjacent ownl''."o:: have been the 
most vocal opprncnts of the trea­
ty, contending their property and 
recreational rights are being im­
paired. Last week, a federal ap­
peals court agreed that the threat 
to their property rights gives them 
the right to participate in the law­
suit along with nine affected coun­
ties. 

The Mille Lacs band, which had 
opposed intervention in the law­
suit by the counties and the land­
owners, received another blow last 
week. An effort by Senate Majori­
ty Leader Roger Moc, DFL-Er­
skine, to get a key treaty oppo­
nent, Senate Environment and 
Natural Resources Chairman Dob 
Lessard, DFL-InternatioM! Falls, 
and Mor,e to agree .on · · ; an to 
get the :- - . · ted treaty or Les­
sard's ci· · ·attee failed. 

"I don • think they have the 
votes," said Lessard, who has re­
f used to call for a vote on the 
treaty after Morse, sensing def eat, 
asked that the bill be tabled sever­
al weeks ago. "And I'm not sure 
they have them in the Rules Com­
mittee to yank the bill out of my 
committee," Lessard added, noting 
an alternate procedure than can 
be used under Senate r;_ · "":!s to get 
the bill to the floor ro� vote. 

The standoff may h·· sie reason 
the band made overtur-�s to adja­
cent landowners in the past two 
weeks. Although these offers have 
been rejected by a landowner ex- · 
ecutive comr:- ' -!?e, the owners 
will meet Ap, d to discuss the 
overtures. 

Late this week, bancJ. lobbyist 
John Knapp made another concil­
iatory gesture: "If that's not ac­
ceptable to them, then they need 
to ·tell us what would be accept-
able," said Knapp. 

He said the band mii-rht consider 
dropping. the zone i · :\e state 
makes a counter-oft, i'.IUl the 
band will not request s:i.-:n a move. 
Deputy Natural · Resources Com­
missioner Ron Nargang :iaid the 
slate won't, either. 

So, despite the treaty cnm at the 
Capitol, the band may be about to 
blink. If a line that cordons off 4.5 

. percent of Mille Lac's surf ace on 
the southwest portion of the lake 
is removed, even treaty opponent · 
Lessard says the ballgame is over. 

"If the. zone . goes, the bill will 
pass," he snid at the Easter break. 
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Time for compromise is now in Mille Lacs treaty brawl 
Will anybody who claims to know 
the one and only hassle-proof 
solution to the Mille Lacs Indian 
a,eaty brawl please now stand? 

Will you swear it is the most logical. 
,enerous and wonderful solution 
ayailable to the human mind? That it 
js so good it would be blessed by the 
ghosts of Hubert Humphrey. Luther 
Younplahl and Hiawatha? 

If you are still standing and you are 
still holdina your around. you are 
either an alien from Mars or too 
arropnt to be taken seriously. If 
nonethelesa you continue to argue 

0 . that your solution could outlast 
-...J Gibraltar and the 1-JSW construction 

you arc more than arrogant. 

You are nuts. 

There is no such solution. 

But you have to believe there are 
enough people left in the state willing 
to settle this without pulling down 
the golden horses from the Capitol. 
You have to believe. in other words. 
that it can be solved sensibly. 

They have JOt such a solution. or the 
outlines of1t. in St. Paul today. 

�, 

------ ·- ·------------· 

.� ��_, 
Jim Klobuchar 
When he endorses it, the governor of 
Minnesota sounds both tired and 
fearful. He is tired because the 
squabble has drained most of the 
energy in St. Paul left over from the 
telephone embarrassments and the 
money wrangles. He's fearful. 
because if this doesn't work, it's not 
only a political debacle but a possible 
forerunner to violence. 

When a DFL leader like Doug 
Johnson endorses it and an 
Independent-Republican like Duane . 
Benson endorses it, they are saying, 
.. lfwe can•t come together on this, 
with give and take, what hope is 
there for any real harmony if the 

federal court imposes a verdict?" 

What they want to do is to increase 
the amount ofland the state gives to 
the Indians to l S,000 acres.from the 
original 7,500. Instead of getting 
exclusive rights to net and spear first 
in a 6,000-acre section of the lake, the 
Indians would have to share it with 
non-Indians using hooks and lines. 

Is this a perft'Ct solution? Good grief, 
no. Is it one we ought to be able to 
live with? Good grie�, yes. 

On the scale of world-stopping 
clashes of value and interest. the 
Mille Lacs treaty fight is not the 
Reformation or apartheid. It can be 
settled. It comes down to issues such 
as these: It is the Indians· assertion of 
a-status once obliterated by their 
captors, their insistence that treaties 
mean something or once did. It is the 
assertion by non-Indian people who 
fish and people who live in the 
disputed territories that their own 
tradition and qualities of life mean 
something, and they were not 
responsible for the original swindling 
of the Indians. 

The people not to listen to are the 
ones who claim a personal and an 

exclusive possession of right and 
justice. 

Other people who ought not to be · 
listened to are the ones who say if 
you give some ground to the Indians 
on this. you are opening the windows 
even wider to the gambling epidemic 
to which the Indian casinos have 
contributed mightily and which the 
bar owners now want to expand. 

Those are threats. 

The gambling epidemic can be 
stopped without denying the Indians 
some reasonable concessions. 

The gamblitlg epidemic, incidentally, 
will be stopped eventually the way it 
is going to be stopped in Wisconsin, 
by the people in their ballot boxes 
saying: It·s time to stop it That time 
ought to be coming here in a few 
years. It will mean the shutdown of 
the Indian casinos as well as the 
charitable pulltab skimming and the 
state's own heist, the lottery. 

But this is another issue. 

For months the calls have been 
coming in here forecasting the 
wildest and most lurid results of a 

simple compromise on the Mille 
Lacs questions. Landowners up there 
are claiming Uieir lives will be 
ruined. their resorts turned into 
shantytowns. People who fish say 
they arc being. betrayed, sandbagged 
and dry-gulched by their very own -
meaning white folks in the 
government. I got a call from an 
Indian· who said unless fishing rights 
are restored to the Indians, it will be 
a desecration of Indian religion 
comparable to the crucifixion of 
Qlrist. 

In other words, mess with us in any 
way politically and you are doing 
something sacrilegious. 

Come to think of it, I've heard 
Christians, Arabs and Jews at 
different times make the same 
argument. 

You have to listen to these people on 
the Mille Lacs issue to realize that 
they are serious, and when you 
realize that, you•re a little more 
worried than you were before. 

One man said the giving ofland to 
the Indians would open up casino 

. gambling and related motel 
businesses on a scale to match 

Disney World. And the only way you 
could match that would be to brina -
in two dozen slot macbinea to eYerY. 
bar in Minnesota. • : 

What about that argument. Dllane : 
Benson? · ·· 

"Indians already own enough · 
property to build what they wot to�., 
build on reservation land near the \" 
casinos they run, .. be said. .. l'beJ ... 
went in and bouabt some pn)pe!tY ill 
Duluth, obviously with permusion to 
do it. So this new land isn•t 10ina to ; 
aggravate a situation or opportunity · 
that already exists. If we want to Ila* 
or stop casmo gambling, and 
business that•s related to it. then 
that•s a decision that rests at other 
levels of gove111J11ent and is not an 
issue in this compromiae plan." 

The best part of the compromiae bill 
is that it was introduced b!..Sen­
Steve Morse ofl>akota.·lfthere'1 
anybody in the Legislature who 
makes much more aeme than Mone, 
I don•t know him or her, and if the 
Democrats eventually get around to 
finding somebody to run for 
governor. they don't have to look. 
past the guy from Dakota. 
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pecision won't deter Ojibwe from seeking Minnesota legislative pact -/�� 
GARY DAWSON STAFF WRITER 

A federal appeals court decision Mon­
day allowing nine counties and some 
landowners to intervene in a lawsuit be­
tween the state and the Mille Lacs band 
of Ojibwe will not deter the band and 
state from seeking legislative approval 
of a proposed settlement of disputed 
hunting and fishing rights. 

But critics of the agreement, now 
stalled in a state Senate committee, in­
sisted the decision of the U.S. 8th Circuit 
Court of Appeals means the proposed. 
settlement involving 1837 treaty rights 
should be scrapped. 

The court overturned federal Judge Di­e ana Murphy's decision not to allow. af­
fected landowners and counties to inter­

Q() vene in the suit. The appeals judges said 
both parties "easily" qualify as interve-

·i.· 

nors, noting that if they are adversely 
affected by either a settlement or court 
judgment their property values could be 
diminished. 

"A judgment or settlement favorable 
to the band may impair those interests, 
since it may permit band members to 
exercise treaty rights upon the pro� 
intervenors land," the court said. ' Even 
if the band's rights under the 1837 treaty 
are limited to public land, a resulting 
depletion in fish and game stocks may 
reduce the pro� intervenors' proper­
ty values." 

An outspoken treaty critic, Sen. 
Charles Berg, DFL-Chokio, said the deci­
sion justifies the Senate's refusal thus far 
to approve the treaty. 

"It makes everything we do here moot; 
the proposed settlement's not valid any­
more," Berg said. "It appears that the ... 

Senate bas done the responsible thing." 
Sen. Bob Lessard, DFL-Intemational 

Falls, a treaty critic · who is chairman of 
the Senate Environment and Natural Re­
sources Committee, and Sen. Dan Ste­
vens, IR-Mora, called for negotiating a 
new settlement 

But lawyers and representatives for 
the state and band strongly disagreed. 
They said the state still can settle its 
differences with the band while the fed­
eral court can consider the interests of 
the other parties. 

Sen. Steven Morse, DFL-Dakota, chief 
sponsor of the treaty bill in the Senate, 
said be will continue to push for rassage . 
in the Senate. He and the bill s chief 

· sponsor in the House, Rep. David Battag­
lia, DFL-Two Harbors, said they had no 
problem with the landowners and coun­
ties being heard in federal court. 

Attorney 7.enas Baer, representing oth- . 
er Chippewa who oppose the settlement, 
said the state should scrap the proposed 
agreement and start a new round of ne­
gotiations with all affected parties, in­
cluding. the federal government. He is 
scheduled to argue before Murphy on 
Friday that bis clients should be allowed 
to intervene. 

All parties to the suit agreed the inter­
vention of additional parties will compli­
cate settlement efforts and the lawsuit. 

· That was one of the reasons the Mille 
Lacs band opposed intervention of the 
counties and landowners after it first 
sued the state in 1990. 

The settlement proposal before the 
Legislature would create a 6,000-acre 
tribal fishing zone on the southwest por­
tion of Lake Mille Lacs, consisting of 4.5 
percent of the surface of one of the .. � 

state's premier walleye lakes. Spearing 
and netting of game fish would be al .. --"· 
lowed until an annual quota of 24,000r.:· 
pounds is harvested. Spe�ring and netting�.­
of game fish would also be allowed on six,., 
other lakes, a portion of the Rum River . •  
and 20  miles of the St. Croix River . .  , 
Rough fish spearing and netting would be :; 
allowed throughout a 12-county area in� 
eluded in lands ceded by the Indians to, . .  
the federal govemme11t m 1837. 

The tribe would receive 7,500 acres of 
public land and an $8.6 million payment 
from the state. 

The counties seeking intervention ·are 
Aitkin, Benton, Chisago, Crow. Wing, Isan, 
ti, Kanabec, Mllle Lacs, Morrison and . 
Pine. The landowners are John W; · 
Thompson, Jenny Thompson, Joseph Kar� 
pen, Leroy Burling, Glenn Thompson and 
Gary Kiedrowski. 

':t> 

. 1. 



/ 
I 



) 

) 

. . _:  .· -

. ; ! 

. I 
• I 

· , . .  
. . 

. - . .  . . · 1  , . . ' 
- .- . i 

- : • . :- ;·· . · . _ . : -' . . .. · 

) 

r • 

•" 
t 

I • • 1' � • 
• 

. -
. 
. . � . ·. . . ,/ . . . · .  · . .  . . . , ·:· :: .. . . • :.: ,_: --�:\f- . . . 

· - · tusi-1:ju1·ietln 
. . , .. _· , -

.
. . . . 

� .. _· ·
. -�--:· . ·· 

Provided by the 
MINNESOTA LEGISLATIVE 

REFERENCE LIBRARY 
l612J 296-3398 

JEAN Aua SMALL, CHAIRMAN 

LEN ROBE.RT 5MAu, Pwloc'lT & CEO 

THC:>fMS P. St.w.l, SENIOR Viaof'RfsloENT 

r .
.

..... .. . . 
� . . ·. ' . 

�oc.t..,lt., :- n .. 

����red���:� l���m�:�t���!� of 1 ·  
ten to polls. We have to take all the serious clashes occurred. The con­
information we have and use ·our best troversy stretched over four years and 
judgment." - Sen. Steve Morse, DFL- caused serious damage to resort busi­
Dakota, on ratifying an agreement on nesses in the areas affected. 
Indian fishing rights. The Minnesota Legislature has a 

chance to avoid repeating that mis-
take. The proposed agreement limits 
the Ojibwe's fishing rights to 4.5 per-

: · .. · 

I t will take courage for Minnesota_ 
· legislators to take the right course 

in the dispute over Indian fishing 
. rights . 

cent of Lake Mille Lacs and to six · . 

The right course, in this case, is the 
one which will cause the least damage 
to natural resources and the least 
interference with the rights of other 
anglers and outdoor enthusiasts. It 
also the course which will avoid seri­
ous future conflicts. 

other smaller lakes and parts of two .,_. · 
rivers. More importantly, the agree- .- · . .-. - :� - _. . ment would prohibit commercial fish-
ing by the Ojibwe. By contrast, the· 
court settlement in Wisconsin per-
mitted commercial fishing. 

If the Ojibwe prevail in court, they 
would be permitted to engage in spear 
and net fishing in a much larger area. 
That is the best reason for approving 
the agreement which involved -con-
cessions from both sides. 

· . .: ._ · , :. ' ·· 

. ... .  - . t · · · · . . . 

· · A . .  
. �, 

. · ·. '  

... ··- .. . . . . . . 

The Legislature is being asked to 
approve . an agreement between ·the 
Department of Natural Resources and 
the Mille Lacs band of Ojibwe which 
was reached after two years of nego­
tiations. The agreement, if approved, 
would settle a lawsuit pending in U.S. 
District Court in St Paul. 

It is significant that the Fish and � · : 
.. · . . · . .

. 

The Mille Lacs band filed the suit 
to obtain fishing rights which they 
believe was granted by a treaty with 
the United States government in um. 
If the agreement is not· ratified, the 
lawsuit will go to trial. In a similar 
case in Wisconsin, the Chippewa Indi-

Wildlife -�gislative Alliance, a 34,000- - t- · , . . -
�- . · . . · 

member organization representing ;::_ : · .. . . .  · . hunting ·and fishing groups, has rec­
ommended approval of the agreement 
Members of the alliance are enthusi­
astic about outdoor sports and about 
. conservation; they recognize tl\at the 
agreement will be less damaging to 
their interests than an Ojibwe victo-
ry in court. , · · · 

. . . . . · ' • .  

• o I o ,  o • 0 : f 
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. . . 

. . . · . . 
·. ·' 

. ans won the suit and -won much broad­
er rights than are granted in the pro­
. posed MinnesQta agreement. Since · the same treaty and the same feder­
al court system are involved and the 
issues are similar, there is every rea­
son to believe that the Ojibwe will 
win if the · case goes to trial. 

_. In a rec��t state�de poll, 49 per- . . . . _ 
cen� of:the

t 
resp

d 4
o
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ndents_ o
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agreemen an percen 1avore 1 · 

. · - . . . . . .- ·  . . 

That could set the stage for years 
of conflict - which is exactly what 
happened in Wisconsin. After win­
ning the suit, the Chippewa exercise_d 
their rights under the treaty to use 
nets and spears in f1Shing. These prac­
tices were vigorously opposed by other 

We believe that is because many peo- ·· 

pie do not realize the danger of an 
Ojibwe v:ictory in court. 
. Legislators have the facts. They 
should base their decision on those 
facts and on their good judgment 

By approving the agreement, they 
will head off a potential for years of 
confrontations - like those in Wis­
consin - which will serve no one's 

· interest 

· 1 0 9 
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Ed i to r i a l  

A t ime to keep qu iet 
In the delicate world of political negotiations there is a time 

to speak and a time to keep quiet· 
With the proposed seWement of a fishing rights treaty · · 

dispute on shaky ground in the Legislature, Marge Anderson, ! . tribal chief executive of the Mille Lacs Band of Chippewa, 
chose this· week to speak out. 

. .. About a day after Tuesday night�s 12--tdJur marathon, which 
· · - : . · . -· . ended when the settlement bill's sponsor pulled it from con-
. · · . sideration . before a �nate vote, Anderson told the news 

· . · · · - · · . · media her. tribe woubJ seek to begin a commercial fishing 
· .. · . · �peration on Lake Mille Lacs if Legislature scuttlf ':he 

compromise. . . _ · The image of walleyes being commercially barvestect u·om 
. . . . Mille Lacs - arguably the state's most popular fishing spot 

. · .  

:- made anglers and conservationists around the state -. · · · · .. 
¢ringe . .  
. Backers of the proposed settlement had stressed that it 
would ban commercial fishing. They reassured anxious 
anglers that it was ce,tainly 11ot in the Indians' best inU.';:t,�Jsts 
� deplete the natural resources of the lake. The Mille i.acs 
Band bas invested a great deal of money in its casinos and · · · · · · · 
� as reliant on tourism and fishing as SQY other group of 
Minnesotans. J · . · - . 
; The tribe certainly bas every right to seek court permis- · _: . . 
�on for such an operation, but to raise that � now·when . . ·· · 
the matter is still bef� the �sJature was 111-adviSed, to - . ·. . · · - . 
say the. least. · · · . . ·· - . . · .. . . -- . � There �-also plenty of m-advised statements being made · · · 
:On the oppte side of this argument. For the most part, they · · · 
Me coffee .. shop comments by whites hinting trouble If the In- · · · · . _: · 
� try to start dimmercial fishing OD Mille Lacs. 
: There's not.bing funny. about such comments. They can, in . . . · · 
time, foment ille type of vi�lent situations in our lakes area 
:which we should all be working bard to avoid. 
� Tht Mille Lacs treaty rights issue is not likely to go away 
�n. All of the involved parties are going to have to steer 
�ear of inflsromatDry rhetoric If It Is eventually going to be 
:resolved in a fair and peaceful manner. 

Each of us are going to have to learn when to be quiet. 

_ · , 1 10 
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SPEAK OUT 
You CAN REAC I I  REP ROD GRAMS OF 

MINNESOTA'S S IXTI I  D ISTRICT AT ( 202) 225-227 1 ,  
1 7 1 3  LONGWORTI I BLDG . WASI I INGTON. D.C. 205 1 5. 

OR (6 1 2 ) 4 27-592 1 IN ANOKA. OPINION 
TOMORROW 

CAL THOMAS COMPLAINS ABOUT THE SO-CALLED 
"CIV I L  LIBERTARIANS" WHO DELIGHT IN USING 

FRAUDULENT RELIGION TO CONDEMN HIE 
PRACTICE OF THE REAL THING. 

NICK COLEMAN • 
On Mille Lacs deal, Grant tries 

to extend his losing record 

B ud Grant is not 
one to rest on 

his laurels. No, sir. 
Not satisfied with 
leading Minnesota 
to four losses in the 
Super Bowl, he is 

� on the verge of 
crowning an im-
pressive career by co1 .uMNIST 
pushing us into one 
final, spectacular disaster, a debacle of 
monumental (even for him) proportions. 

But this time, it's not a football that's 
being kicked around. It's the Mille Lacs 
band of Chippewa. And the Chippewa 
aren't the only ones who could get hurt. 
Ultimately, the victims of Grant's Last 
Stand could include every Minnesota tax­
payer and every sportsman, including the 
fish-crazy ones with the glazed-over eyes 
who are trying to derail the Mille Lacs 
treaty settlement. 

Grant's just a front man, of course, an 
empty suit with a buzz cut who has rent­
ed his fame to the kamikaze cause of 
those who want to torpedo the settle­
ment. But there is something fascinating 

•I,. 

about Grant's involvement in this Death 
Wish Crusade of the Panicky Walleye 
Eaters. Grant is the guy who dressed up 
in an ersatz Indian headdress for a chari­
ty stunt a couple of years ago and got all 
gooey about how he would have enjoyed 
growing up Indian. 

"I would have liked to have lived with 
the Indians and experienced their way of 
Iif e," Grant said. "It always bothered me 
that in the movies they were always the 
bad guys and always lost the fights they 
were in." 

It was a revealing moment. First, 
Grant displayed a common prejudice that 
the Indians and their way of life are 
things of the past, an attitude that often 
fuels cavalier dismissals of the legiti­
mate claims of today's Indian people. 
Secondly, Grant's fantasy showed his ig­
norance: Anyone who thinks it would 
have been a blast to grow up Indian -
suffering the poverty, isolation and preju­
dice that entails- - has been playing 
football without a helmet. 

But there he was, . the old coach, testi­
fying against the Mille Lacs treaty settle­
ment in front of a state Senate commit-

tee Tuesday. And for a second, he almost 
sounded like a real Indian instead of a 
play-acting one. For a second, he almost 
got it right, complaining that the settle­
ment would "(give) away our land, our 
water, our money and our resources." 

That's precisely the problem with most 
treaty settlements over the past 200 
years. The Indians were forced to sign 
away their land and their water. And 
even when they were promised their land 
for as long as the water flows and the 
grass grows, it got taken anyway. Now, 
when the state wants to resolve problems 
in treaty interpretations by returning to 
the Indians a tiny portion of their origi­
nal patrimony, Grant's group whines 
about losing "our" land and "our" water. 

How do you like them apples, Coach? 
But a little suggestion, if you don't mind. 
When we talk about "our" land and "our" 
water, let's pause for a second and re­
member whom we took them from, shall 
we? For decency's sake, OK? 

Grant and his allies slickered the Sen­
ate Environment and Natural Resources 
Committee, keeping the senators up until 
4 in the morning and hooking the nervous 
nellies on the committee. The result was 
that Sen. Steven Morse, the sponsor of 
the settlement, had to withdraw his bill 
to save it from def eat in the dark of 
night. Now, the fate of the settlement is 
up in the air, which is good news for 
Lobbyin' Bud but a disaster-in-waiting 
for the rest of Minnesota, including ;my 
citizens who are as interested in racial 
harmony and justice as they might be in 
walleyes. 

The situation is grim. 

The settlement would give the Chippe­
wa $8.6 million, 7,500 acres of public 
land and a small portion of Mille Lacs 
(about 4 percent of the lake) for tribal 
fishing. This modest deal has outraged 
the Fish-finder set that believes God 
meant every man witb a $5,000 fishing 
rig to have an equal shot at every wall­
eye in creation, regardless of whatever 
land-grabbing swindle might have been 
pulled on the "real" Indians of yore. And 
in order to guarantee their right to every 

MIKE BLUMBERO/'HOMELESS DREAMS' 
Bud Grant posed In paint and head­
dress for a portrait In a book sold to 
benefit Minnesota's homeless. 

walleye, the Fish-finders are willing to 
risk everything. 

They are willing to undo a negotiated 
settlement to risk years, perhaps de­
cades, of protracted court hearipgs and 
appeals. They are willing to fan the 
flames of ignorance, prejudice and racial 
resentment to fight for unrestricted ac· 
cess to their worm-gulping god, the wall­
eye. And, stupidly and self-defeatingly, 
they are willing to pass up a low-cost 

. deal to risk a court order, like the one 
that came down in Wisconsin, that could 
give the long-neglected, long-suffering 
Indian people of Minnesota the right to 
half of the wildlife resources so precious 
and dear to our sportsmen and women. 

If Bud and his pals are willing to risk 
all that, then they will deserve the defeat 
they will in all probability bring upon 
themselves. And they will end up kissing 
a lot of walleyes goodbye. 

They're like the dog in the fable, the 
one with the bone in his mouth who is 
crossing a bridge. When he sees his re­
flection in the water, he thinks the "oth­
er" dog has a better bone so he tries to 
snatch it and ends up watching the real 
one sink out of sight. It is awesome to 
watch Bud and his pals outwit them­
selves. But it is depressingly dumb. 

All those years that Grant coached the 
Vikings, we called him "Stoneface." But 
if he torpedoes the Mille Lacs deal, we 
will need to revise Grant's nickname. It's 
not just his face that has rocks in it. 

Coleman's column regularly appears Sundays, 
Tuesdays and Thursdays. 
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0arting the Waters in Land of 10,000 Lakes-· 
Minnesota Resort Divides Over Settlement in Chippewas' Claim to Fishing, Hunting Rights 

I • 

By &:lward Walsh 
w_,._ POil Sutl Writer 

MILLE LACS RESERVATION, 
Minn.-In winter, the lake's beauty 
is hidden beneath a thick layer of ice 
and snow. But soon the ice 'will break 
under spring' s . wannth, and thou­
sands of people will descend to enjoy 
the lake's waten and fish for the 
bounty of what a state official calls .. a 
jewel" in this land of 10,000 lakes. 

The jewel is Mille Lacs Lake and, 
like many things of value, it has be­
come the object of a dispute that has 
divided the people who live on its 
shores and fish its waten. The mod­
em-day battle of lawyers and lobby­
ists traces its roots to the 19th cen­
. tury, before Minnesota was a state 
and when the federal government 
negotiated land acquisition with na­
tive people of the region. 

The dispute centers on a pro­
posed settlement of a lawsuit 
against the state government by the 

) Mille Lacs band of Chippewa lndi­
.. ans to assert unlimited hunting and 

fishing rights gnnted them_ under a 
1837 federal treaty. It involves a 
convoluted thicket of treaty rights, 
court decisions and presidential 
proclamations and is riddled with 
uncertainty. 

But beyond the legal issues are 
more explosive, emotional ques­
tions involving access to public 
lands and waters and protection of 
precious natural resources. ln the 
background, pushing both sides to­
ward the compr"mise settlement 
they announced last month, is the 
specter of a similar case in neigh­
boring Wisconsin, where violent 
confrontations between Chippewa 
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fisbennen and sport anglers fol­
lowed a federal court decision af­
firming the tribe's right to practice 
traditional methods of fishing with. 
spears and nets on lakes there. 

Joe Karpen is among the most 
vehement opponents of · the pro­
posed settlement, which awaits ap­
proval by the tribal government and 
the state legislature. '1 don't see 
how you can avoid violence with 
this settlement,• be said in the 
. small fishing resort he owns on the 
east side of the Jake. wrhia is a 
great body of water a Great Spirit 
created-my God. The white man 
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didn't provide the fish; the red men 
didn't either." 

What most riles opponents is a 
provision that would create an ex­
clusive Tribal Fishing Zone of 6,000 
acres · adjacent to the Mille Lacs 
reservation in the southwest corner 
of the . lake where band members 
could- fish with spears and nets. 
Others would have access to the 
zone but could not fish there with­
out the band's permission. While 
. the zone would cover less than 5 
percent of the huge lake, granting 
exclusive fishing rights in any part 
of the lake outrage$ sport fisher­
men such as Karpen. 

"The biggest thing is it's dividing 
our people," Karpen said . ..  It's hap­
pening already. They're starting to 
draw lines. You see an Indian, and 
your blood pressure goes up.• 

The 2,600-member Mille Lacs 
band, of which about half lives on the 
reservation, filed suit in August 
1990. The 1837 treaty ceded more 
than 3 million acres of land in 
present-day Minnesota and other 
land in Wisconsin and Michigan to 
the federal government but guaran­
teed Chippewas �e privilege of 
hunting, fishing and gathering wild 
rice" in the ceded territory .. during 
the pleasure of the president of the 
United States.• The suit was filed 
against the state because it_ regulates 
hunting and fishing.in the territory. 

The precedent that concerns Min­
nesota officials was set in Wisconsin, 
where six · bands of Chippewa filed a 
similar suit under the same treaty in 
the early 1970s. After a 17-year le-· 
gal battle that cost millions of dol­
lan, the Indians prevailed, winning 
the right to commercial fishing ·anc1 
to take half - the annual barvestable 
surplus of game and fish in the ceded 
territory. 

Federal courts alao recognir.ed 
the Wisconsin Chippewas' right to 
fish with spears and gill nets, meth­
ods that enrage sport fishermen and 
led to the confrontations at boat 
landings on dozens of Jakes in north-
ern Wisconsin in the 19801. . 

Settlement opponents argue that 
1850 proclamation by President 
Zachary Taylor and agreements 
reached with the Indian Claims Com­
mission in the 1930s negated bunt­
ing and fishing rights in the 1837 
pact. State lawyers note that many 
similar contentions were rejected by 
courts in the Wisconsin caae. 

If Minnesota loses in court, state 

officials tell critics, the pristine wa­
ters of Mille Lacs Lake could be­
come home to Chippewa commer­
cial fishing vessels, devasting the 
sport fishing and tourism industries 
here. They decided that an uncer­
tain court battle was too risky. · 

"You don't take one of your prime 
· resources and roll the dice and see 
how it comes out," said Gail Lewel­
lan, assistant commissioner of the 
state Natural Resources department. 

In addition to establishing the ex­
clusive fishing zone, the proposed 
settlement would allow Chippewas to 
spearfish and use nets for .. subsis­
tence" fishing on six small lakes and 
parts of two rivers and would . trans­
fer 7,500 acres of state-owned land 
and $1 O million to the Mille Lacs 
band. In return, the band would cede 
other claims to flShing and hunting 
rights under its federal treaties, limit 
spearfishing and netting to desig­
nated areas and agree not to engage 
in commercial fishing. 

In a state where hunting and fish• 
ing are· enormously popular, the 
proposed settlement, including 
what critics call the state land anc 
money •giveaway,• has arousec 
powerful opposition. The Huntinf 
and Angling Club of Minnesota ha: 
imported Bud Grant, former coacl 
of the Minnesota Vikings who nov 
lives in Wisconsin, to address rallie: 
opposing the settlement. State Rei: 
LeRoy Koppendrayer (R), who rep 
resents the Mille Lacs Lake area 
said his calls are running "100 to 
adamantly opposed.• 

"I better be," he said when aske 
if he is against the agreement. 

-This is stirring up every bit , 
much emotion as the court case 
Wisconsin,• said Jeffrey R. Chaffe 
an attome, who represents nir 
county governments that are in ti 
ceded territory, object to the settl 
ment's scope and are seeking to i 
tervene in the court proceedir 
Like other critics, Chaffee noted tt. 
the Chippewas could not expect to 
awarded an exclusive fishing zo1 
7,500 acres of land and $10 mill 
in court and asked. -So why are tt 
beinc eivenr 

But the opposition, even on 
shores of Mille Laa Lake, is by 
means unanimous. R,� Nelson, , 
owns a fishing resort and cai 
ground just north of the propo 
Tribal Fiabiq Zooe; said some 
ponenta are driveD by •outright 
otry.• 
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·i�rt owner Roa Nellon •• ,. "oatri1h& bi1o&ry" drivn I®:!� Oppclli,;,• .;,.;'; afplu. 

"Anytime anything went wrong vation might soon in.elude IOI 
on the lake. they blamed the lndi· courses and even an airport. � 
ans: he said. ""It's a lot easier for more they develop, the better al 
them to look down rather than look we'll all be." 
up. That's what's happening. Don WedU, who is commissioner. 
They've looked down on the Indians of natural reseurces for the hmdl 
so long, it hurts." · and played a key role in ne1o�;;m1, 

In principle, Nelson said, he the proposed settlement, said there 
agreed that no one should be grant- are no plans for such development. 
ed exclusive fishing rights on any His most immediate concern is a 
lake but .. there is give and take on tribal r: ·· :-endum on the issue 
everything." . One purpose of the Tuesda1 '¥hich approval of what 
zone is to limit ac.cess to the area he calls ""a pretty good deal· for the 
where Chippewas would be allowed band and also the state.• 
to spearfish and use nets, reducing Wedli ,:,!lid some members a..� 

I 
the chance of violent confrontations suspicioo�, of the $10 million pay­
with sport ang.ien. -rite Tribal ment, considering it a .. sellout,• 
Fishing Zone ia a simple tradeoff," while. others feel !t?�Jngly -about . 
he said. .. It's much better than the asserting rights granted their an­
altemative.• cestors in aU of die ceded territory. 

Nelson, president of the Mille "They just want to litigate it,• be 
Lacs Tourism Association, also said. "They're so mad. they just 
scoffed at opponents' contention want to do it." 
that Chippewas w�uld use the state A negative vote almost certainl, 
land and money for developments to would doom the settlement, send­
enhance a ;''tmbling casino that the ing the dispute to a scheduled Au­
band open: · . .  on its reservation in gust showdown in federal court. 
1991. Approval ·would leave the final de-

The casino bas been a boon, ·�ir.. cision to the Minnesota Legislature. 
tually wiping out unemploymem on State Sen. Steven Morse (D), spon­
the reservation and creating hun- sor of legislation to approve tbe 
dreds of jobs for non-Indians. But pact, said he is "pretty c� 
many property owners resent it about approval "but I don't think it 
because Chippewas on the reser- will be easy." 
vation do not pay state or local "I'm convinced that. if we dOD't 
taxes. pass this, we will look back and COY• 

.. More power to them." Neison er our behinds · and end up witk 
said · to sugg�stions that the reser- something much worse,• he said. 
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Confusion on Mille Lacs 
A settlement's possible ; let's ·1eave courts out of it 
Wrestling witf the Mille Lacs issue: 

Next Tuesday, the Mille Lacs Band 
of Ojibwe is expected to vote on a 
proposed settlement with the state of 
Minnesota regardina historic buntina 
and fishina rights. 

Soon after, the l.cgislature will vote 
to accept or reject 

In the meantime, many Minnesotans 
are trying to decide where they stand Ron Schara on the issue. 
What i's the right thing to do? Accept 
the agreement and its terms? Or 
choose a more uncertain path to 
court, where a federal judge would 
decide who aets what and bow much 
of the fish, wildlife and timber 
resources in a vast 1 2-county chunk 
of Minnesota? 

Considerina the hifh stakes, votina 
the "right" course II no easy task. 
Some Minnesotans and Ojibwe 
memben �y have decided and 
are pushina their point of view. 
which is the democratic way. 

The rest of us strugle with our own 
quandaries. Sometimes we're 
frustrated. Sometimes aqry. And 
sometimes uncenain. 

In one man's opinion, this is a lose­
lose option for all parties. 

There is nobody in this country, 
startina with the President and 
Conaress, who can claim that the 
historic relationship between the 
United States and American Indians 
bas been successful. 

The Mille Lacs treaty dispute does 
nothing to change 200 yean of 
misguided policy toward the 
American Indian; it is merely more 
of the same. It is a policy that, by its 
nature, sustains racism and promotes 
division between U.S. citizens. It is a 
policy that has kept Indian leaden 
lookina back with anger instead of 
ahead with hope. 

It is a policy that desperately needs 
the attention of Congress. 

But that's not what the Mille Lacs 
issue is about 
As DNR commissioner Rod Sando 
put it, "This is an issue of property 
riabts." 
If this is a property-rights issue, Bud 
Grant araues. then let a jud&e decide. 
That's what courts are for, Orant 
insisls. Some members of the Mille 
Lacs Band ofOjibwe have said they 
also prefer a coun decision. 
Maybe ajudp'1 view is best. 

The neaotiated settlement creates 
almost IS many issues U it solva, 
ranaina &om lost property tu 
revenues for counties to an exclusive 
fishina zone in one of the wortcr1 
most prolific natural walleye 
produciq waters. 

Some say the proposed agreement ii 
yet another example of boodwinkiq 
Indians out of their hunting and 
fishina rights. Still othen have 
personal reasons fol' opposina tJie 
settlement 

If the agreement is approved, a 
6,000-acrc portion of Mille lacs will 
forever be fenced off by floating 
buoys with warning signs, "No 
Fishing." 

The DNR's agreeing to a portion of 
Mille Lacs as an exclusive fishing 
grounds for Band memben or guests 
is undoubtedly the most explosive 
and divisive part of the proposal. 
The DNR_ negotiators view it as a 
cornorom1se. l I 4 

"At one time we were &IJWDa over 
aillnets on the east side of Mille ucs, 
too," a DNR official recently 
confided. 

Critics say the tribal fishing zone is 
like giving public water to a special-
interest group. That's not an accurate 
description of tribal government, 
however. A tribal government is not · 
viewed as a special-interest group in.' 
the eyes of the U.S. government or, 
for that matter, the State of 
Minnesota. 

In essence, tribal aovemments are 
wards of tbe federal aovernment uct 
maintain a position of sovereipity � 
relation.ships with state or local 
aovemmentl. 

Goina to court allo would answer. 
another lllllina question: Does the 
· Mille Lacs Band still have lbe treaty· 
buntiq and fishina ri4bt1? Or did it: 
u coun advocates iDlilt. 
subsequently lip or-.U them away'/ 

It's a question many aon-lndiu 
anaJen and bunten would rather ti» 
court answer. While it au,bt be I 
simplistic view, molt sport IDalen 

• and bunten uestioa die lribaI . . q . iDlisteD0e OD USlDI modem -
monofilament pllneta for 111blistence 
under the pile of tribal tradition or�  
CUltOlll. . . 

0n tbe CODIIUJ, � court •• 
decisions have sud tbe me of 
modem devices or barvesa 

· techniques doea not alter hiltoric 
treaty riahts. lbere'I DO tumina bac� 
a cloct. · -

But aoina to court also places the 
outcome in the hands of a federal 
judge. 
Look at Wisconsin's mess. 

In Wisconsin, the federal court gave-� 
50 percent of the fish and wildlife 
resources to the Ojibwe who went to · 
coun under the same 1 837 Treaty. 

Membcn of the Save Mille Lacs 
group insist that wouldn't happen in · 

/\ 
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Minnesota. They insist they have a changed by the trib;'._ ,: ovemment. 

: better case, and they might have. Minnesota can char :. · »ts laws, too. 

· O!lly by"going to court wi l l  anybody 
know. 

-,, .. 
But what if they'�e wrong? If 
Minnesota..Joses its case, thr. Rand 
nu,gh.t be ai.varded as muc· ' 0  

· pgcent ( · ·,re of the re· ... In 
othen vc, . ;a judge cou: tie 
Baod is !;;tittled to SO pc,\ . .:{the 
aUQwable walleye catch per year 
throughout all of Mille Lacs, not: 
merely in a specific zone. · 
: tr · 

(:gr;,cs con �\:.id losing in court is no 
wt-: . :  than the proposed settlement, 
so�:onsequently there is nothing to 
lo¥.; They say the DNR is or will be 
s� by other Indian bands, if the 
settlement is accepted. "A court fight 
would show the tribes that 
�innesot2 , .. ,.-m fight for the rights of 
itinon-l!lc:tran citizens," critics say. 

Court proponents say they'll be 
wJlling to live with the judge's 
dc:cision. ,�; - .. 
Yes, but how peacefully? Like in · · -�sconsin? And for how long? 

The appeals process could string out 
: th� treaty tension around the lake for 
y�. The tur:moil could hurt - -.:t . 
: p�perty values, tourism traffic"and 
. it��se tensions between Indians 

. · and non-Indians. And it would filter 
. down into the schools, hurting 
· innocent t- ·:.1s. 

. ·-r,- '. \,e·ar . mi the reasons tribal 
le,;;ders a ,  . ·:: DNR have worked at · h�mmem.e, -Jut an agreement. --· 
. TIM-Band's recently released 

· ··tl>.nservation code" ;�� a 
conservative iocumr that errs on 
the side of resources · s. it can be 
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A question to ask is: Why would the 
Mille Lacs Band be eager to exploit 
or otherwise squander the lake1s 
walleyes? The proposal clea_rly 
prohibits the ·commercial 
exploitation of fish and wildlife. In 
other words, there won �t be any 
trucks loaded with Mille Lacs walleye 
filets heading for the Twin Cities fish 
markets. · . · . · . ' 

The Mille Lacs Band also is up to its 
blackjack chips in the tourisrr; 
business. Fishing is the regiori 
largest tourist attraction. It ma;;.es no 
sense to think the Band is eager to . 
jeopardize the fish that helps lure the 
gamblers. 

So. -·what's the right thin_g to do? 

I think Minnesota's 14islative 
leaders· should offer an addendum t<: · 
the proposed agreement._The use ot 
gill nets and the presence of an 
exclusive fishing zone are 
inflammatory irritants to the 
agreement Isn't it possible to have 
tribal gathering of fish for subsistence 
without gillnets? Isn't it possible to · 
have tribal fishing rights or control of 
the zone without making it exclusive, 
·without buoys with "no fishing'.'. 
signs? · · . - . : 

It ought.to}�- - · 

The Legislature ·also ca� bring to the 
negotiations what the DNR could 
,-,.ot:'lhe issues of gambling and tribal 
exclusivity. 

A peaceful and lasting Mille Lacs 
settlement is possible with a few 
more concessions. Until the last card 
is dealt, why gamble in_ court? 

/ 
', 
\ 
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DQ the right th ing 
. �-�t an?wi�er that the Mille Lacs Indians in Wisconsin were granted com-

Ojibwe Indians are standing strong in mercial fishing, netting and spearing 
their fight for rights to hunting and rights. 
fishing on Lake Mille Lacs? In Minnesota, the negotiated settle-

DNR officials informed the Legis- ment calls for the Band to relinquish its 
. lature last week that those rights we.re · commercial fishing and hunting rights in 

never "expressly eliminated" when the the territory, in exchange for $ 10 million, 
territory was ceded to the federal gov- a transfer of 7,500 acres of land and a 
emment in 18�7. . 6,000 acre fishing zone on Mille Lacs 

Perhaps it is true what Don Wedll, Lake. The original treaty granted the 
natural resources commissioner for the federal government 3 million acres of 
Band, ·told the members of the Environ- rich timberland from the Ojibwe. 
ment and Natural Resources Committee DNR officials say that the fish taken 
last week, that problems with the Indians' from Mille Lacs through the . agreement 
rights arose in the 1950's when tourism would result in only a "minute portion of 
became an economic factor for the state. the total harvest" .of the lake. 

State enforcement on the Indians Some groups, such as the "Save Lake 
grew strong in the ' l 960's, but the Indi� Mille Lacs Association," are calling th� 
had no funds for legal recourse. It took agreement the "wrong thing to do. "  
them 20 years to save and hire legal his- They contend that spearing in the spawn-
torians to work on the issue, Wedll no- ing season is not significant and that the 
ted. . Band's offer to use small-mesh gillnets 

Sen. Steven Morse (DFL-Dakota) . catch too many young fish. They are 
sponsored dte bill which provides a ne- calling the DNR's stance "biopolitics. "  
gotiated settlement to the · 1 837 Treaty That's such an ironic contention, con-
dispute between the state and the Mille sidering the Band is the one who could 
Lacs .Band. I echo .his sentiment of: :'It's have used such a �nn years ago, if the 
the right thing to do," both morally and concept had been so-defined at that time. 
economically in accepting the Band's r call the DNR's acknowledgment 
concessions in exchange for cash. that the hunting and fishing rights may 

Obviously, the Indians are not asking never have been relinquished as a step in 
for their rights to be enlarged but to the right direction to the return to the 
regain the ones which have been with- original agreement. 
held. Band members are set to vote on After 150 years, I hope the Legis-
the negotiated agreement March 2. · lature will "do the right thing" and 

If it is not approved by both the approve the negotiated agreement and 
Legislature and the Band, the continued give back what's rightfully the Band's. 
litigation ·could escalate to the cost 
Wisconsin faced - which lasted 17 
years to the tune of $ 12 million. The 
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Robin Bonsey 
l\tanaging Editor 
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Brainerd Dispatch reconsiders 
Bnioerd D�patcb 
Friday, Feb. 5, 1993 

Since it's too warm and slushy for ice fishing 
and too cold and icy for open-water fishing, 
anglers are antsy a lot these days. At least they 
have plenty to talk about - and not just about the 
fish they aren't caiching. 

Hunters and fishermen are still keeping a close 
eye on the legislature. It's up to legislators to con­
sider a proposed seulement between the DNR and 
the Mille Lacs Band of Ojibwe tha1 covers nunt­
ing and fishing for Mille Lacs Lake and 12 coun­
·jes in east-central Minnesota. 

There sec ··'.s 10 be a slight .;hift in sentiment 
>me sport. � who favored taking the rnJe to 

. � cow Jlld who were dead set ag:; ... ' <  the 
settlement apparently see promise in a corilerva­
tion code soon 10 be released by the Ojibwe. 

This newspaper, one of only a couple of Min­
nesota papers thal came out ecitorially against the 
out-of-coun settlement, als- s reusessing 
position. We await the conse: ;.iion code and 
pos.,ibility it will defuse the argumenL 

We have the highest regard for the DNR and for 
the Ojib�e. We know both parties are interested in 
the protection of our natural resources. 

But we still have to be convinced � setdement will be binding. Our wmst fear is thai" even if the le�ture and the Indians approve the settlement. the opposition from span.wen might continue and then th.e issue still could wind up in the couns-whert: �raybe it belonged in the first place. • 
In the meanlime, the bickaing could leave the whole area a black eye 1h11 would llmish tourism and strain relations between Indians and spons­men. Others fear that the imqe would suffer even more if there were a long com1 fighL 
But. as we said, the conservation code soon to be released by the Indians may ease tension. Con­ces.,ions in the code woul� require Band members to use smaller mesh nets to take game fish and limit them 10 two deer per year in the 12-coumy area covered by the treaty. 
State Sen. Steven Morse, DFL-Dakota. the sen­ate sponsor of the bill tha1 would rllify the agree­

ment, hu listed three reasons for approvin1 the settlement 
a Treaty commianenu oupt to be boncnd. 
a Mille Lacs and the 12-c:Q91ty area could be 

opened to unlimited commercial fishing if the swe lost irs cue in federal COllrt. 
a The financial and social · · :s of a bitter coun 

fight would be high. 
Still, some .�JOrumen are no, convinced. A i�d­

er of die Save Lake Mille Lacs Association claims that small mesh neas would lead 10 the unneces­
sary death of small and large fish. 1be president of 
a Hopkins sponsmen's club says Indians in other states are illegally netting and selling walleye. The 
tribes an !:>NR deny this allegatir 

So on .:Jld on go the argumer Who knew a piece of paper signed in 1837 -, . . 1d be raising such a ruckus in 1993? 

I I support the ag reement 
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I recently attended an open "toe in the door:" Mille Lacs 
house at St. Cloud State Uni- Lalce was the " toe" ro.r them. 
versity on the 1 837 Tentative Despite the many times the 
Treaty Agreement between the Chippewa and others refuted , 
Mille Lacs Band of Ojibwe this idea, the sponsmen s1m­
and the Minnesota Depanment ply couldn't comprehend the 
of Natural Resources. treaty would be final. Their 

·I believe the open house greed, disguised a� 'ltnOtic 
orovided a wealth of informa- duty, is the second c -nponent 
.. an and wu extremely benefi- of saving Mille Lacs Lake . 
.: 1al in dismantling the cloud They felt it wu their patriotic 
of ambiguity surrounding this duty to keep the Indians from 
issue. getting any more righlS or land 

The Save Lake Mille Lacs than what their ancestors had 
Association (SLMLA) united parceled OUL 
the sportsmen and legitimized Obviously, these men didn't 
their racist beliefs. Their main consider the ouaight genocide 
purpose was to "oppose any committed against Native 
settlement" between the DNR Americans by the founders of 
and the Band of Ojibwe and our counD')' u a special privi­
"assist the state in every way lege. 
pos.1ible to win the lawsuit. if 

Misunderstood the case goes to court." 
I was appalled by their ign<r The material they di-mbuled 

ranee of Indian culture and supported these goals � :- care- life. These statements reve.aled ful omiuanc:e - as well u dis-
uxtion and manipulation � of their assumptions that the 
f Th · d · · d Chippewa will act similarly t,: acts. eir ogmauc I eas 

the wbite man's systemati" became the springboard for 
most of the qoesaions directed exploitation, pollution ar 
attheother panicipams.  destruction of the enviroi. 

The state's representatives menL I doubt they are aware 
made the .tteaty seem lib the of die symbiotic relationship 
les.w of twO evils, iMtad of lndilm traditionally have with 
·presenting it as a positive dleir sunouoclinp. �hippewa 

arrangement for all parties cusc.om neceuiwes honoring, 
involYed. cbai.shin& and caring for their 

Ew:n lfw tbe ... �� environment through prudent 
use m lbe resources. ry for tbe lndia111 in comt. 1 feel this tentative treaty IDIII) SIJOIISIDCD sill WIIDIIMI .,  agreement indicates continu­� that ��- One aplana- ma inju.1&ice in lhe relationship l10II b d:lil � wa lbe �- . betweea die government and ney 1eneral • uaaraaee · at · the Ojibwe. The Mille Lacs would qlke ffllDY years (lO 

to Band shouldn't have to defend 20c2.!! � �:.: themselves against indignant .. A¥.-wa co • . sporumen or government offi· Mille Lacs Band_ tnew the ·a1s Ins··-.1 the supporters . of money and Slllff Cl • �. 
uned� .a.:. • 19a-,. of Save Lake Mil le Lacs  savmg ar_uaa case Ill o_.. Association and the state of 
D
li
OW l!�rl :..� � Minnuota sh�uld �agerly 

. � �... m .. -, embrace and raufy thls agrec-didn t have lhe, IIIIOUlll Ibey �· ment as a minuscule way to there wouldn t be a telltauve right the grave injustice uatY agreement 11 all. 'infli ted ... ChippeJ · -Almost all of the sponsmeo c upon uie ,· 
· Diane T! viewed the agreement as a St. cloud 
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OPINION 

EDITORIAL 

Treaty looks more inviting 
Protection of the resource ought to be the main 
priority in any treaty between the Minnesota 
Department of Natural Resources and the Mille 
Lacs Band of Chippewa Indians. 

A new tribal conservation eode t announced fast 
week, puts a more positive spin on the proposed 
pact. ft bans spearing of walleye in the tribat f11� 
Ing zone on Mille Lacs Lake during during a s� 
cial walfeye netting season from March 30 to 
April 1 5. 

The proposed agreement is an out-of-court set� 
tlement with the Chippewa, who have been pust,. 
ing a lawsui_t in federal court to enforce rights 
granted them in a 1 937 treaty, 

Opponents to th e t reaty say it puts the 
resource at r isk .  The annuat wa l leye harvest 
al lowtd under the ONA-Chippewa agreement 
would _be 24,000 pounds, or roughly the seme 
amount of fish caught by anglers on a good three­
� weekend on Mille Lacs. 

Supporters point to the risk of losing in court. I f  
the Chippewa prevailed t they would be ebf• to 
net and spear fish in more than 100 lakes. They 
could harvest fish commercially, taking 260,000 
pounds of game fish a year from Mille Lacs and 
half of the harvestable resources from the other 
affected lakes. 

The tribal conservation code sets special sea­
sons for taking northern pike by spearing find 
welleye by n&tting in an exclusive_ zone of 6,000 

1 1  8 

acres on Mille Lacs Lake. Walleye would be net­
ted from May 30 to April 1 5. Bag limit would be 
six; wafleye spearing would be banned. A conser· 
vation officer would be required to monitor spear· 
ing and netting for fish. In addition, smaller r:· uh 
nets would be used to take game fish. · 

The code also would ben deer shining and 
limit tribal m,mbers to two deer per season .  
Commercial harvesting of geme fish, big game 
and timber woutd be prohibited. 

Specif ic provisions will not be par t  of the · 
. agreement ot th• ratifying legis la t i on .  And ,  

indeed, nothing says the tribe cannot change the 
eode eny time it wishes. But the self-imposed 
restrictions send a strong signal that the Indians 
_do not intend to take advantage of territorial hunt· 
ing and fishing rights. 

The settlement also would free Minnesotans 
from following the path of neighboring Wisconsin. 
The issue raqed there for 1, years before the 
Native Amertcans finally won in court, giving 
them sweeping hunting and fishing r iohts in  
norther,\ Wisconsin. The lawsuit wes based on 
the same 1 837 treaty being contested in Min­
nesota. 

The eon cessions are si;niOcant and of f  e r  
assurances that the bend intends to  be generalty 
as prot•ctive of the resource n the state of Min­
nesota. I f  those signals continue, the Legislature 
should approve the treaty. 

Distributed by The Information & Education Bureau ON,- f�ilding, 500 Lafayette Rd., St. Paul, MN 55 1 55-4046 · Scott Pengelly, editor, ( 61 2) 296-0903 
· 
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Ratify the Mille Lacs treaty, pronto 
Legislators should get their heads out from under 
the ice fast and ratify the proposed Mille . Lacs 
treaty before it gets away. This is clearly a case 
where the leadership of both the Department·; of 
Natural Resources and the Mille Lacs band of 
, J't \hWC. Whl) negotiated the Compromise, know 
what they arc doing. and the irate public. namely 
sport fishermen and tribal conservatives. do·.not. 

The Mille Lacs tribal council is giving up far more 
by support ing this sclllcment than it stands to gain 
with a victory should its lawsuit on the 1 837 treaty 
be affirmed. The right to 50 perccr, , , . f all the fish, 
deer and possibly timber in 1 7  Minnesota co.unti�s 
is pretty big stakes to trade for l imited control of 
4.5 percent of Lake Mille Lacs and a few other 
lakes and streams. Further conces�ions by tribal 
authorities last week restricting dr·. vests. ban­
ning spring spear fishing and redttt , ·. _ . . � . ·•· � net sizes 
show the tribe is taking its conservation responsi­
bi lit ies more seriously than do its counterparts in 
Wisconsin. where spring spearing was a major 
irritant. 

Still. tribal gains in the agreement are significant. 
The council needs to protect its fragile gambling 
franchise. which brings economic development 
and jobs to the reservation. That arrangement 
would be badly damaged by protracted ruhlic . 
bitterness. Tribal conservatives, who don , : c 
about gambling revenues. should still value the 
acquisition of 7,500 acres close to the reservation 
- a transfer relatively easy for the state to make. 
yet a significant addition for the band: 

Tribal chair Marge Anderson has worse prohkms 
than state legislators do. The Legislature · : : 1 

help her out by passing the compromise before �. · 
tribal referendum schedulrr1 r. lr March 2. They 
should ,1ho firmly sink the � • . . · t gambling bil l  that 
is bad public policy and threatens Indian casinos. 

The proposed DN R-Mille Lacs hind agreemn11 is 
nonpartisan. but includes . a lu� of delicate bal­
ances. If grandsta"ding anglers. angling politicians 
or trihal spcarers win the day and a disruptive 
court I uling results. the state's · environment of 
honor and civility may be the biggest casualty. 

°' 
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Mille La� Ojibway band votes 200-134 · 
· to approve fishing, hunting rights pact 

DENNIS UEN STAFF WRrTO 

A compromise ·treaty rights agreement that 
would give the Mille Lacs Band of Ojibway limited 
fishing and bunting rights in east-central Minnesota 
passed a crucial test Tuesday when band memben 
approved it. 

Two hundred members voted for the agreement, 
1 34 voted againSt it, and 5 ballots were declared 
invalid. 

The decision essentially throws the issue to the 
Minnesota Legislature, where its future is unclear. 
"We're hoping they can bring their .side along," said . 
Don Wedll, the band's natural resources commission­
er. 

The band's four-member assembly still must vote 
on the compromise reached last fall by band leaden 
and state Department of Natural Resources offi-

T ·CONTINUED FROM 1 B 

against it, and let a federal cour:t 
decide the issue. 

They contend the court would 
give them a better deal, but the 
DNR and other compromise adv� 
cates, mindful of a nasty battle 
over Indian spearfishing rights in 
Wisconsin during the 1980s, say 
that gamble isn't worth taking. A 
fedtral judge gave Wisconsin Ojlb-
way extemive off-reservation 
rights over much of the northern 
half of the state. 

Until recently, it was believed 
the compromise would be ap­
proved easily by a majority of tile 
band�· But it appeared to become 
increasingly fragile, as many Ojib-
way, · tired of non-band members' 
complaints, favored going to court 
to get broader rights. 

Ballots were cast last week in 
the metro area and- at four loca­
tions in east-central Minnesota on 
Tuesday. 

. The compromise was the prod-

cials. But Wedll said Tuesday night that be expects 
the assembly to ratify the agreement. 

He said reservation residents generally sup�rted 
the compromise, while those living in the Twin 
Cities opposed it. "I think what people are saying is, 
'We can live with this and we don't want to go to 
court,' " Wedll said. 

Urban residents, be said, "have a whole different 
philosophy. They wanted more money. They don't 
see what benefit this is to them." 

The compromise, an attempt to settle off-reserva­
tion hunting, fishing and gathering rights the band 
believes it reserved in an 1837 treaty, has been 
subject to rancorous debate since it was announced 
last fall. 

Sport.smens' organizations representing thousands 
of Minnesotans have urged legislaton to vote 

VOTE CONTINUED ON 108 Ill> 

1 

uct of an effort to settle a law&ait 
filed by the band in 1190 to assert 
the 19th-century rights. 

It calls for the transfer of 7,500 
acres of land from the state to tbe­
band, cash payments totallng $10 
million and- limited fish netting 
and spearing rights in the 12-coun­
ty .section of Minnesota that la 
� of the 1837 ceded territory. 

Under terms · of � recently re­
leased band conservation code, the 
Mille Lacs band would net a limit­
ed amount of walle�n 

each year 
from an exclusive f I zone on 
Lake Mille Lacs and spear some 
game fish from m other lakes in 
the ceded territory, u well u 
about 20 qiiles of the St. Crolz 
River. 

The code also 1overm deer 
hunting and other f1shiD& bunting 
and gathering activities in the ced­
ed territory by band members. 

U the Legislature a�proves the 
agreement, Gov. Arne cartson bu 
indicated be would sip lt, accord­
ing to Wedll. Only a fairness bear­
ing before a federal judge would 
then stand in the way of the agree. 
ment becoming law, he said . 

1 '2 0  
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Sett lement better 
than long l it igt ion 
by Elmer Andersen 
Commiss ioner Rod Sando and the Department of Natural 
Resources has come to an agreement wi th the Mil le Lacs 
Ch ippewa Indian band to sett le a suit re lative to fi shing 
rights on Mi l le Lacs Lake and hunting and fishing rights on 
other named lakes and rivers in the Mille lacs Lake area. It 
:involves Minnesota transferring 7.S00 acres of public land, 
paying $ 1 0  mill ion dollars, pennitting netting and spearing 
on 6000 acres of Mille Lacs Lake ( 4.5 percent of the lake's 
:area) and other fishing rights on nearby lakes and streams. 
Netting and spearing of some fish will be pennitted in the 
de s ignated area of M.1 l le Lacs Lake . There are other 
_ l im i ta t ions .  and the De partme n t  of  Natural Resources 
·c on t i n u e s  to have a ro l e .  The en t i re agreement i s  a 
c o m p l i c a te d  40- pag e  docu men t .  I t  does prov ide for 
permanent settlemen t  of i ssues aris ing out of treaties of 
1 8 37 and 1 855  between t he U .S . .  and the Ind i an tribe 
before Minnesota ·was a state. It requires approval by the 
tribe. by the legislature · and the District Coun. There is a 
1a;e body of case law relating to sjmilar treaties . 

. ./here i s  so�e pressure ·on the legislature to refuse to 
approve and let the matter- go to court. The Wisconsin 
experience in a similar situation is not encouraging. Its case­
went to court. was litigated for 1 7  years before settlement. 
cost the state S I  2 million in legal fees, and the state lost the 
case. Other states have won cases. On balance it would 
seem Minnesota would be well advised to senle the matter 
now,_ retain amicable relations with the tribe which has its 
own publ ic relation reasons to prefer settlement to long 
drawn out litigation and tense confrontation. Concern and 
irritation by sponsmen and wo;nen is understandable. On , 
the whole matter of U.S. treaties with the Indians, · they 
have much more cause for complaint and dissatisfaction 
than do the non-Native Americans of the United States. 

What begs for attention and negot_iation is a termination of 
a l l  the treaties in a fair and legit imate settlement to put an 
end to sovere ign lndiari nations w ithin the United States. It 
w i l l  only become a more and more difficult problem that 
u l t i mate ly mus t  be re sol v ed .  �a t i'-.-e  Ameri cans must  be 
i n tegra ted  into fu l l  part i c ipat ion in the American sy stem 
v. h i l e  re ta in ing the · rich personal tradit ions and her i tage . 
R i ght now. in the F; sent case . se t t lement is to be preferred 
to long and expensive l i t igat ion wi th uncertain resu lt .  

1 2 1  
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Editorials 

Consider Indian issues . separately 
M� '· I \}-� I . I . . , .  

, . I ""- t . d '  l -L.. nd . t f . . th mnesota egas aton are Jugg mg lwo controver:,, :0 � a nerc s a 1s Uru1ng u · ercurren o racism ,n e 
issues involving American Indians-the Mille Lam L . · dialogue circulating about these issues. There isn't much 
fishing settlement and a video lottery bill .  The smart squawking when a groupof while Minnesotans gets a tax 
money in St. Paul sayamany lawmakenaremnsidering a break or � other special favor from the state. The Iron 
compromise on the lM'! i " 'Ues. . Range, for example, has received several breaks to jump-

Many people lump these issues into a single rear that slart thalregion'seconorny. Allihi Iron Rangersdidn't have 
Indians are getting •all the breaks." i 1 t!;hdators are get- ·. any histnrical treaties to SUIJV,)1-t those favors. 
ling the message. Asone longtime Capitol·observerput it: 'lbe tentative agreement between the Minnesota De-
"Forpolitical reasonsa lotonegislatorswil lsay, 'I voled for partment ofNatural Reaoun:es and the Mille Lacs Chip-·"'' 
Indians on video loUeFY. but I've got to go wilh the sports- pewa involves complex questions. Do historicul lrealies· ;:;_;.1 , ,  

· · men on ·the other."' · . apply? Does the proposed settlement give up too much to �-, . : 
Electe,, , J'::"'.. i�ials ·should know helter. Euch orthese avoid a lawsuiL? Would the seUJement have an adverse �. 

issues shouhi ue considered on its · eoonoll)ic impact on the stat.e's tourism industry'! 
IA!gislators could be compromib�i , ;i� inore thap .votes; The 'deo l tte- · ;  · I 1so ho ld be · d ed n1 th Id be · · · · I · rd ·· 1 VI o ry pJqJOSB a s u Ju g acco -cy oou comprom1smg pnnc1p es m o er to p ease · to ·,... ·ts 1..a

· · 
k h Id ·d h lh · confused constituents. mg lut men . wma e!8 s ou co�"� er w c er 

'nie only thing these two issues have in common is !hey want to expand gamblmg opportu�ut 1cs and �hal 
lheir relalionship-at least in U1e minds of many ftif: .·· , , $�- impact. such a move would have �n �h�ntablc �ambhng, 
sot.ans _ to Indian rights. Many who oppose tlff� . , ;� on �� ��ltcry revenues and on md1v1dua Is. 
I .a� La'!,e selllemeftl. � it as giviQg u1> hunting and Legislators should form an opinion ahm1t these two 
lishmg nghts to the Mille Lacs Band or <.;hippewa. And co_mpl•,x .bills only aftt!r careful study - then vole their 
many who su(!POrl allowing vidco gamhling in bars, res- princi11lcs.1l1cyshould notbcswayed hyco11�lilumllswho 
lmar�nts, scs:•� clubs_and resorts &.ae it ns "leveling the feel lhrcalcnt.'<I hy lhe sudden progn.ass of American ln-
playmg field w1U1 lnd1an-operak.-d ca.'4inos. dians. / 
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M i  1 1 9 '  Lacs t reaty 
Sirice it's too warm and slushy for ice fishing and too cold 

and icy for open-water fishing, anglers are an antsy lot these 
days. At least they have plenty to talk about - and not just 
about the fish they aren't catching. 

Hunters and fishermen are still keeping a cl�e eye on the 
Legislature. It's up to legislators to consider a proposed set­
tlement between thta QNR and the Mille Lacs Band of Ojibwe 
that covers hwiting and fishing for Mille Lacs Lake and 12 
counties in east-central Minnesota. 

There seems to be· a slight shift in sentiment. Some sport­
smen who favored taking the issue to federal court and who 
were dead set against the settlement apparently see promise 
in a conservation code soon to be released by the Ojibwe. 

'Ibis newspaper, one of only a couple of Minnesota papers 
that came out editorially against the out-of-court settlement, 
also is reassessing its position. We await the conservation 
code and the possibility it will defuse the argument. 

We have the highest regard for the DNR and for the 
Ojibwe. We know both parties are interested in the protection 
of our natural resources. 

But we still have to be convinced the settlement will be bin­
ding. Our worst fear is that even if the Legislature and the In­
dians approve the settlement, the opposition from sportmnen 
might continue and then the issue still could wind up in the 
courts where maybe it belonged in the first place. 

In the meantime, the bickering could leave the whole area 
a black eye that would tarnish towism and · strain relations 
between Indians and sportsmen. Others fear that the image 
would suffer even more if there were a long court fight. 

But, as we said, the conservation code soon to be released 
by the Indians may ease tension. Concessions in the code 
would require band members to use �er mesh neta to 
take game fish and limit them to two deer per year in the 
12-county area covered by the treaty. 

State Sen. Steven Morse, DFL-Dakota, the Senate sponsor 
of the bill that would ratify the agreement, has listed three· 
reasons for approving the· settlement: 

- Treaty commitments ought to be honored. 
- Mille Lacs and the 12-couty area could be opened to 

unlimited commercial fishing if the state 10.11: its case in 
federal court. 

- The financial and social costs of a bitter court fight 
would be high. 

Still, some sportsrnen are not convinced. A leader of the 
Save Lake Mille Lacs Association claims that small mesh 
nets would lead to the unnecessary death of small and large 
fish. · The president of a Hopkins sportsmen's club says In­
dians in other states are illegally netting and selling walleye. 
The· tribes and D� deny this allegation. 
. So on and on go the argwnents. Who knew a piece of paper 
signed in 1837 would be raising such a ruckus in 1993? 
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Eclitorial 
Legislature should supp,9}i; 

: :ave:.•==������ 
ANources ha�:�;toan agrNfflent wllh the MIiie LICI-�;:· 

. Indian b�a,cU�:c-setlie a::_,._� lo fllhfng rigl\tl:,_�-.Mlle LMl:takei: 
and.·on·ottier named lakes and rivers in the Mln.:·t.aca Lake .. ancf fluliliiin the area. It i;tvoNN Minnesota tranafenia 7,500·1C1N·of.  
put,e land. payw,g S10 million dollars, permitting neftfng_ end spe,;i,�-1 
on e.ooo aC1N of Mille Lacs Lake (4.5 percent of lie lllce'I .,..) 
other fishing �s·on nearby lak• and streams.. Nettt,g and- ll)!t:,t: ' ,  
1ng-·of walfeye w111: be: permitted in the designated area of MIiie. IJD· :: 
lake,·but no neD\g or spearing of game fish. 

- . .. :>· ·::· :/:·::''.i::;f\: 
There are other Umitations. and the DNR continues to have a· roa.· .. -

The entire agreement is a complicated 40 page document. It does··. 
provide for permanent settlement of issues arising out of trNtiM of: 
1 837 and 1 855 belween the U.S. and the Indian tif)e before Min­
nesota was a state. It requires approval by the tribe, ;·1e leglslature. 
and the District Coun. There ii a large body of ca:r:c!, -tili.W relating to 
similar treaties. 

There ls some pressure on the legislature to refuse to approve ind 
let the matter go to court. The Wasconain experience in a aknilar situ­
ation is not encouraging. Its cue went to court. wu litigated for ·17 
years before settlement, cost the state 112 million In legal fees, and 
the state lost the case. Other states hav. won caSN. On balance it 
would seem Minnesota would be wen advit-ed to settle the matter 
now and retain amicable relatioila with the , N which haa 1t1 own 
public retation reasons to prefer settlement to iOnQ drawn out litiga� 
and tense confrontation. Concern and irritation by sportsmen and 
women is understandable. On the whole matter of U.S. trealiel with 
the Indians, they have much more cause for complaint and dlllatll­
factlon than do the "°" Native Americans of the Unn!l·". States. 

What begs for attention and negotiation& is a terr .,1ion of au !� 
treaties in a fair and legitimate settlement to put an " ·· -� to �;:f, 
Indian nations within the United States. It will only oecome a mor9 
and more difficult problem - that uhimately must be reSOlved. · Native 
Americans must be integrated into full particfpatier: in the American 
system while retaining their rtch personal tradltk1i1s and heritage. 
Right now, lri the preeent case, settlement is to be preferrld to long 
and expen�r·t9 litigation with uncertain result. 
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· Adopt Mi l le Lacs 
tre·aty ·agreement 

No other Issue befo·te the 
Legislature will stir emotions rn<?re 
than the proposed fiahlng egr&ement 
with the MIiie Lacs Band of 
Chll)P*wa. The debate hits at the 
center of Minnesotans' greatest 
passion: fishing. 

to harvest fish for commercJal ·111e. 
. The band would be Umlted to 

catching about 24',000 pounds of 
�ame flah on MIiie Lacs each year. 

. Mille -Lacs, more than any other . 
lake, repre&ents fishing in tho ·state. 
� MUie Lac;a' bountiful pool ·of 
waffeye represents the qulntesaential 
catch for most angfers. 

. r.e� aporta Qn)Upt � retort owne,.. argue . that the agrHment 
goes too far - allowfng loo many 
flsh to be harvested and . Inviting 
economic hardship u /ewer ang&era 
head tor MIiie Laci. 

So lt'a no aurprise. that a ptoposed 
a;roement between tho slate and 
the Chippewa to aJlow Indian netting 
and s�arlng of walleye on the lake 
Is abrring deep feelings among 
Minnesota sportsmen. 

Whlle lhe pact agreed to. by the 
Depar1ment of Natural Resour�• 
and the Mille Lacs Chippewa la 
impetf 6Ct. ·11 is In tho best Interests of 
conservation, · anglers and Indians. 
The L6glslature should approve lhe 
pect. • 

This fishing agreement Is, tn 
effect, an out-of-court settlement with 
the Chippewa, who had been 
. pushing a lawsuit in federal COUit to 
enforce nghts grtnted them In an 
1837 treaty. 

Some sponJng groups opposed to 
th6 agreement argue that the 
Legislature .should reject the pact 
and take Its Cl\ances In coun. That 
would be tony. The Chippewa band 
has a verr good chance of winning 
auch a 1awau11. 

If the Chippewa were to succeed 
In federal court. they would be able 
to net end spear fish on .more than 
100 takes. They could harvest fish 

· oommercialty, taking 250.000 pounds 
of game fish a year from MIiie Laea 
and half of the harveatable 
resources from the other lakes. 

But the yearly harvest allowed lhe' 
.ChiPPtwa under the plan wlll not 
deplete the lake'a game fi&h 
poputaUon. The 24,00<rpound year1y 
llmlt Is about the ume amount of 
fish caught by qara on a good 
�ee-day weekend on MIiia Laai. 
. It's questionable whether reaort · 
owners would be hurt. There might. 
at first. be perception problems, but 
. the fact Is that walleye fishi� would 
not · be aerloUsty harmed If lhe 
agreement -were passed. It II difflCUlt 
to Imagine that MIiie Lace, which 
remains ao popular wllh anglers and 
vacationers, would IYddenfy '" a 
dramatic drop In vlaJtora If the 

. agreement were app,ov,d. 
• ·11 la In the best Interest · of 

MIMesotana to utde lhia debate out 
:>f court. We do not need a replay al 

. the bitter 1'7-year battle that took 
place In Wisconsin. lnesi.ane · there 
finally won a federal court case that 
gave .them aw .. plng · hunting and 
fishing rights · l'\ much of n0f1hem 
Wisconsin. That lawsuit' was baaed 
on the tame 1837 treaty no# being 
debated In Minnesota. 

Leglslatora ehould eUH try to 
improve the agreement lo make It 
more palatable to a�lera and fo 
those with an econom,c Interest In 
Lake Mille Lacs. 

But In the end, the LagiaJatur• 
needs to reach a aettlement with the 
Mille Lacs Band of Chippewa. To do 

The out-of-court agreement would otherwise wilt likely result In I court 
oover only seven lakes. Including decision that wlll aenous,v harm the 
Just ,.s percent of Lake Mme Lacs. premier game fis�ing lake In 
The Chippewa would not be aJloWed Mlnnelota. 
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Outdooi Notes . . .  
By ··· ··Ga Meyer, J>ubli&-.. · ·  

TAKE TIME TO DECU· !EN TAKE ACTION. Fallinc 
in line with the ceneral tr�. : ·  beinc skeptical of our i' lected 
official• i1 easy to undersu.� :.� The "what's the use" < ; tude 
overcomes some people, and l11 admit there are timt,·. Nhen 
there isn't much we can do about some issues. 

This is not the case with the Mille Lacs treaty suit. Not 
many croups or individual, will be as deeply involved u the 
outdoor �mmunity. Your opinion can and should be heard. 
That's W"· <:)utdoor News has dedicated pages 29 and 30 of 
thi1 i11ut w information r.�,w;.ed to direct your call or ietter to 
the proper people. · 
With the freedom to e,rpf :·. ,, . our view1 that we enjoy in thi1 

country mmea rnpon1ibih'Y, You owe it to �nelf and your 
fel low sportsmen to educate yourself on this case as 
completely H posaible before makin1 your decision. Believe 
me . . .  this one i1 not a 1imple matter . 
. KEEP AN OPEN MINB. When I firat heard of Indian 
tribu challencinc these old tnatin my impres1ion wa1 that 
som.one wa1 looldn1 for 10methin1 for nothinc. JJ I started to 
read of treaty court rulinp involvinc land. mineral richtl and 
huntins,'fi1hinr ri1ht1, it seemed likely that aome of the tribal 
claims were valid. 

Remember, thlN tnatiea were oricinally 1iped by t ... "\a U.S. 
eovemment not the individual at.ate,. However, th• federal 
govemment 1joe1 little to help 11ttle theN disputa1, in1tead 
letl the sw ,,,\ �vemmentl and the tribe1 try to work out their 
diff'erence1. 'if they are not 1ucceslful, the di11»ute ftnda ita 
way to the U.S. Supnm• Court and both pani• live with that 
rulin1, And that'• my point! 'nle Supreme Court hu ruled 
favorably for the Indian, in IIIOlt of the litilation1 limilar to 
the Mille Lacs cue. .. but not all. Same cue, uNd u uampl• 
for th.inkinc the state bu a pod lhot at winninl in mun an 
not �'" 7 ' 1V. 

Cl' . , ' . ,,mm ALL SIDF.8 OP TBB STORY. Outdoar Nen 
reacli�*, 10 far, have buically only h..-cl an• Iida ol the tto17. 
In order to make a aood decilion you nNd to har all nd& 
Dunne the next few week, Outdoor New1 will try to pravitle 
you with thi1 mformatian. 

Many pecw\; . 11ve med the WilCDDlin epilOde u a pattern 
by which to : the l'>f:.!le Laci cue. I dan't m•-ii the State 
of Wi1COn11 · �un1L · i;he caH or not u 1,@m• have taid. 
Whether the State @,\ �11Jnn-,ta hu a bett.ft· cbanC9 to win ill 
caun became � whai wu ar wu.not dane in Wllcanlin ii •  
an euy call. fllat'1 Ir la.,.. to .,.._. One tbmc ii Ii 111N, 
no one wanta that. lituation to nplaJ in IOnMIDta. 
• STILL TOO IIANY ClUSBTIQNL Row doN tlal1 cue 
aft'ect you. Will it claup .,_, llluDa ud ll1111tl.Q? Wha& 
happena II the caN pt to mun ... Ille ate wflllf s.t:trM 
once and for all? llardly. Th• IOlllrl appeal, ud die Dubuc 
clebat.e (NI on. ,,._., � don't P' MUied for ;an. I nad 
an article which cla,;11,:,··t,4 the Wilaamin cue luted f'ourtND 
yun. 

What If the Band winl? Will thail' hantm, ad IIMna rtpu· 
be euctly Ilk• thoM ,nntacl the ChiPA"'• ID WilCOllnia? 
Don't let anyone tall you that. t.bey know .,.._ the out.come 
will be. 'ftlat't in the handa of the judp. But tithe judp rul• 
in favor � the Band. the it.ate will prabably m. an appeal. 
and the debate pe1 on. 

Another quNtian to uk yaunelf. Wl,.at. about. the P«t�• who 
live in the ceded territory, both ln<r . : .", and nan Ind:�1J·�? They 
ha.,,,s,. i!".D Jive with the CDftHqUlftO¥,t a treaty .. ,.��rnent or 
co,/· jci1ion. II it important tha" 'fnl'• u �w ... .., to 
tht i,1AJJ• ovw thll cue. WOI a mun dlcitian tn the pace for 
the othar law 1uitl yet to mme? Will la1m, open the floodpte1 
of mnte1ted treati11 in Minne10ta? Will winninC pnvent. other 
banda from ftlins law IUitl? 

TBERB IS NO BUSB. Sound, like I'm in favor of an 
qreement.. .. to tell the truth, I have not decided. Jutt momenta 
before prHI time we t,,v,1iv1d a copy of the propo11d 
qreement.. However,the C · , ;!'1 mnNrvaticnnmde hu not yet. 
been completed. Durina ,�, wNk we11 1t.udy the pro-,:,· -i�tJ. 
hopefully some of our qu11bon1 will be antwend. 
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MILLE LACS CHIPPEWA CASE
,' L • � '11'lf8 

State should settle 
fishing rights suit. . 

Y ou don't settle a lawsuit i 
because vou believe vour ad­

versaries to be "right." You settle 
because you fear your adversaries 
might win in court. 

If MiMesotans would focus on I 
this idea, debate over the pro- 1 
posed settlement of the fishing 

I rights lawsuit being pressed by the 
Mille Lacs Chippewa would be 
more fruitful. 

Are 
non-Indian 

Minnesotan•' 
interests 

better Nned 
by settlln1 
lawsuit or 
Rst1t1ri1 111 

Our purpose here is not to argue faimeu or justice, 
or to offer a tribal perspective on the dispute. Rather, 
we address ourselves to the public policy question 
before legislators: whether the interests of non-Indian 

. Minnesotans are better served .by settling this lawsuit 
or fighting it. 

The issue before the Legislature is not whether 
Indian treaty claims are an offense against "equal 
rights." Perhaps they are, perhaps not. But federal 
judges have demonstrated repeatedly that they be­
lieve these rights exist. This is the reality legislators 
must face. 

We believe, as we have stated before, that the risks 
of litigation are too great, and a settlement the better 
part of wisdom for the state. The agreement between 
the Department of Natural Resources and the Mille 
Lacs Band could no doubt still be improved, in the 
sense of being made more palatable to many Minne­
sotans. We hope room for some such adjustment 
remains. 

But one way or another, legislators should settle 
this case while they still can. 

Is the settlement perfect or painless? Of course not 
Few lawsuit settlements are. Yet the 24,000 pounds of 
walleye the tribe would be allowed to net and spear 
from a tribal fishinl zone is about what non-Indian 
sport anglers take from the lake OD a good three-day 
.weekend. And while ifs possible that Indian nettin& 
and spearing rights will discourage some anglers 
from visiting Mille Lacs, inflicting economic harm OD 
the area, that outcome will have resulted more from 
the exaggerated predictions of a destroyed fishery 
now being proclaimed . by set�ement opponents than 
from the actual impact of tribal fishing. 

It could also be argued, of course, that settling this 
dispute amicably is the honorable thing for Minnesota 
to do. the best way to minimize bard feelings and the 
best way to keep anglers comin1 to Mille Lacs. 

But putting all that aside, on purely cold-blooded, 
self-interested grounds, non-Indian Minnesotans 
would be foolish not to settle this case. 
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A 
. . .  Cases favor tribes 

I n arguing that the state should 
fight the fishing rights lawsuit 

filed by t�e Mille Lacs Chippewa, 
settlement opponents cite two . 
treaty rights cases lost by Indian 
tribes: in Nevada and Oregon. In i 
those cases · federal courts held 

History 
makes 

settlement 
look like quite 

a barcain. 

that tribes had given up hunting and fishing rights 
when they accepted payment for "all right and title" 
to a tract of land. 

But those cases are different from Minnesota's. 
Neither of the treaties in the West bad expres.1ly 
reserved bunting and fishing rights .to Indians, u did 
the 1837 treaty at issue in Minnesota. In its Nevada 
decision, the 9th U.S. Circuit Court of Appeals specili­
cally drew this distinction. The case most like Minne­
sota's was Wisconsin's, which involved the same 1837 
treaty. In that case, the tribe was awarded rights to 
half the total walleye harvest in the territory covered 
by the treaty. 

Minnesota's most persuasive claim is that the Mille 
Lacs Chippewa surrendered their fishing rights under 
an 1855 treaty that established the Mille Lacs reser­
vation. The band will reply that whatever the lan­
guage of that treaty says, it is implausible that Indi­
ans in the 1850s willingly gave up rights that were 
then crucial to their very survival. And it is an 
established principle that what tri� believed a - trea­
ty to mean is what it means. 
. Even under the 1855 treaty, the Mille Lacs Chippe­

wa probably have fishing rights, including commer­
cial fishing rights, OD Lake Mille Lacs - the big prize 
in Minnesota's cue - because the reservation was 
·placed on its shore. . 

And because Mille Lacs is emaordinarily large, 
commercial fishing is a viable option for the Mille 
Lacs Chippewa, wbo now have resources to launch 
such a venture through their casino profits. 

All o" which makes the settlement agreement, un­
der which the Chippewa ap-ee to forego commercial 
harvest and to disavow future claims under either the 
1837 or 1855 treaties, look like quite . a bargain. 
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Mil le Lab$ agreement 
should be ratified 
T

he proposed Mille:.-La.cs fishing tiq ?, �/i spear flahln, if the lll"H­
treaty with the OJlbwe band 11 . meni a approved. Tbat is. a tiny 
• contentious and sensitive . fraction ot the 2 miUion Min- · 

Issue that ls expected to tie the · neaotau who have ftahllll licenses 
Minne&Ota Leci1l> · .u-e in knot"' and ii :1r t"'t llltelY to have a slgnlft-

Th ..,,._ otl cant h · -\d on natural re-11ources. ere are DI.& ._,k,0' �D\ ODS . 
both aides 0£ the .�;J1Ue, but Ii � The , .Lteemenl ah;t; 1)rovlde, for 
deliberating OD the subject Sb�.;i.id . ·a . . a ODe-ildle payment cf $10 mllUon 
get all the tacts before reaching a ;.�.- . to the band for liYinl up treaty 
d$cls1Qn. n,bts. Fifty percent ot the money 

. The Leglslatw . . : ill be uu� to :  fOuld .. � � for th• ti.,-lXt 10 yea111
t ratiA. an _..,,._...... . · · reache� ,,. ar· 10r g..,f'�t,l relOurce �: ,ti&!AleD\eD "3 -.- .... --�� al, u., ..: ·- and la\\" '; torcem.ent. ':fhe state • , .. o two years ot ne1\)tlatiom, by · u. 

Department of Natural Reso, · t would c�<-·�>;; 7,500 acrea or land to 
and the Mille Laci Band ot c . the Ojlbwp. 
we. It the qreement ii not ra,;;.. . . .. �d, Another thlq to remember ll 
the ()jlbwe will resume a lawsuit In that the current qreement la not 
U.S. Dimict Court iD St. Paul to , uique. A nmilar 811:�:�ent afl'ect.­
entorce richtl that they believe wu lq Leecb Lake wu &:,· · . _, ,te,ved by 
granted them under an 1837 treab' the. Legl,lature In lffJ ad other 
with the U.S. govemment. qreementa afrectla, Grand Portqe 

1 ui b ed and .Nett Late were approved lD A similar aws t. as on t.1"-. ·· -,�::_ 1988. DNR ofDclali say these agree-same treaty, was won by the ·· ·--- mentl work 80 well that -� one Chippewa Indians in tt.�eral cc: .. ·· · ever bean about them." in Wisconsin. The suit drac,ed ��; :::, 
tor 17 years at a ·cost or $12 million An eYen more c01ent argument in 
to the State of Wisconsin. The result ravor ot ratit;,inc the asreement li� 
was far more odvantagcoua to the In what happened ln Wisconsin. 
Chippewa and tar more injurious to After the court rulln, in favor or the 
the state than is the current prrr . Chippewa. the state f'.Xperienced 
posed agreement ln Minneaota. four yean· ,r confrontation as 
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Ro che s ter  Po s t - Bu l l et i n ,  J a nua ry 18 , 1 993 

The court rulm, allowed the 
Chippewa .to en,a,e in _commercial 
ftshing, which is prohibited by the 
DNR-Ojibwe_agreement. In addition 

· the NliLI gave the Chippewa. i\.h.. 
in, rigbtl in. the northern two-third, 
or Wisconsin, where.a.s the Minneao­
ta a,:reement covers only 4.5 per· 
�ent of Lake Mille Laca plus six 
smaJler lakes. 

It the suit goea to trial and the 
state loses, the Objibwe woula be 
permitted to harve.t tlsh commer­
cially in 137 Lakes, the Mississippi 
River and the St Croix River. The 
total harvest allowed would be 
250,000 pounds of came ftsh a year 
!rom Lake Mille Laci and 50 per­
cent of the harvestable resources 
from the other lakes. Under the 
DNR-Ojibwe aareement. the Ojibwe 
could take· only the amount ot ftsh 
allowed In the rest of Lake Mille 
Lacs - Cour pounda per acre. Thia · · provision would be enforced by 
game wardens deputb.ed both by 
the Ojibwe band an� by the DNR. 

A key issue is that the .qreement 
. permits the Ojibwe to use neta and 

spears tor ftshin, 1n a section or 
Lake Mille Lacs coverinl only U 
percent or the lake. Nettinl and 
spear fiahing obviously are objec­
tionable to most anglers and tht1 
prompts an emotional response 
&om many Mitmeaotan1. It should 
be remembered. however, that 
there are only a relatively amall 
nwnber ot OJibwe residents (800 to 
1,000 on the reservation adjacent to 
the lake and 1,000 to 1,500 in the 
Twin Cities). Jim Genia. depµty 
solicitor general f'or the OJlbwe, 
estimates that only 15 to 20 people 
would actually be en&a&ed in n�t-

anglers attempted t.o prevent the 
Chippewa f'rom usinc the riahts 
granted by the court. The adverse 
publicity dama,ed the state's resort 
bmlness thro\l&hout th.ls � ariod and 
cauaed 1ubstanttal financial lou to 
resorts and othtr businesses. 

In some case,, National Guard 
troops bad to be called out and law 
enrorcement agencies were uaed to 
prevent violence. One leader or the 
anti-tJ'eaty groups eventually was 
nned $182,000 ror civil rights viola-
tiona. 

Avoiding such dangerous con­
&ontations wu one or the motives 
of.the DNR and the Ojibwe in 
reaching an agreement under whlcb 
both side.t made substantial conce• 
1ions. 

Minnesota does not need to 
· repeat tbe Wisconiin expenence. 
The agreement ii a reasonable com­
promise and can be put into ottect 
without friction, just as was done in 
�, cue ot Leech Lake. 

The full text ot the treab' �ee­
ment is scheduled to be publlshed 
and distributed soon. Legislators 
and others would do well to study it 
carefully and to weigh the conse­
quences it the treaty is rejected. Ir 
the lawsuit ls raaumed, the court is 
likely to follow the Wisconsin 
precedent and rule in favor or the 
Ojlbwe. , 
· U that happens, the impact ror 

the state and tar Minnesota anilcrs 
will be severe. · 

The te,islature can avoid damac­
in& consequences and poten.lal vio­
lence by rati&ing the aereement. 
reached by the DNR and the ·oJJb· 
we. 
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Don't narrow legislative focus 
M ��n��1,e�� A1 party control 
ta is outdoors, wane,, we must 
espec i a l l y  in not lose our 
the Northland. common goals 
w h e r e  t h e r e  amid 1pecial 
are more trees interest, 
than people and . more mosquitoes than anything.· 

So we're receptive to an "outdoors 
caucus'' ln the Minnesota Legislature. 
Democratic . government means di­
verse interests · seeking common 
ground in compromise· and to win the 
day with persuasion or votes. 

But we also look with a certain 
trepidation on formation of the Lt: 6-
islative Sportsmen's Caucus. 

Since we · support a tentative 
agreement between the Minnesota 

· Deparrment of Natural Resources 
and ,e Mille Lacs �-Chioewa, we 
hope .nis new group · is ·-:ot coales­
cing to fight that pact, as some be­
lieve. Sen. Bob Lessard, Senate lead­
er of the group insists it is not. 

The other reason for our concern is 
that we'd hate to see a Balkanization 
of the Legislature along special inter­
est lines. With the gradual weak­
ening of political party influence and 

r 

the rise of lob'r'· st power, there's al­
ready been t0< - · ·Luch of this. 

Many peoplf. scorn partisan labels 
and motives. It's true some bad 
things are done in the name of party 
loyalty, but we don't know of a bet­
ter system for letting people with 
broad ,, :,mmon goals have their 
views r-eflected in government. 

As party disr :'.'Line has declined at 
state and nati� al levels, lobbyists 
representing s� ·:cial interests have 
rushed to fill tnat vacuum - and 
have done it so effectively many 
thoughtful people .are seeking ways 
to limit that ln 'luence. 

Vembers o he po, .. . . ;;ally incor­
rec . sportsme : group (no women 
angiers or hum:ers?) have a right to 
join on issues· of mutual concern. 
They cite apathy or opposition from 
urban lawmakers as one reason they 
formed. But 1:hen the Twin Cities 
metro area no�·. · holds more than half 
of all Minnesc ns and should wield 
a dominant in: �ence. 

Protecting ,aterests of outdoor 
sports · enthusiasts can be a noble 
goal; creating the first of many spe­
cial interest fiefdoms that will defy 
eve_n party discipline would not. 

/ 

(' 
i 
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COMMENTARY 11,� 
flit opinion, upnaed by lettar writan IJ/l1' cammental'7 articlN an not tMC8N&rily tboM o( Outdoor New1. 

Several years ago I spent a warm spri�g People for the Ethical Trutment of Animals, and 
evening shooting pool with a friend in a tave� tn the Humane Society  of the Uni ted States 
northern Wisconsin. The walleyes were running, coa,bined. . 
and boat landing confrontations between Indian Think of what we've already seen cxcur in 
spearers and protesters occurred nearly every northern Wisconsin. Sorry, but wearing a T-shirt 
night. Yet, in the bar, the most popular song on that says Save A Walleye, Spear An Ind ian does 

the jukebox was ·Beds Are Burn ing,· by the nothing to further the cause of conservation. It 
Australian band Midnight Oil .  The lyrics to that does, however, send a powerful message to the 
song go like this: general public that persons who call themselves 

int t1mt kas comt Tht timt has comt "sportsmen·· a re real ly racist certa in ly .  Anyone 
To say /air 's fair A fact 's a fa.ct who wears such a shirt is certain ignorant of the 
To pay tlu rmt It btlongs lo thnn definition of the word "sportsman," which means 
To pay owr share. Let 's gir,t it back. someone who enjoys open-a i r  s ports such as  
How ironic tha t the number one song in  hunting and fishing, and embodies such human 

northern Wisconsin tha t s pring was about qualities as fairness and courtesy. Let's put  the 
restoring the rights of Austra lia ·s Aborigines. shoe on the other foot. How would you feel if you 
Before going any further, I'd best make something s.,w an anti-hunter wearing a T�shirt which said 
dear. I have concerns about the potential impact Save A Deer, Shoot A Hunter? 
upon the environment and conservation programs In fact, let's walk a r:nile in those shoe,. You 
that can result from the settlement - in or out of often hear the criticism of treaty rights that "Those 
court - of treaty rights disputes. However, I also treaties are over 150 years old," and should be 
worry that a handful of sign-waving yahoos at a rendered meaninglen or nullified by Congress. If 
protest or rally can do more damage to the future the rights do indeed exist, this thinking goes, then 
of hunting and fishing than Fund for Animals, (See Commentary, Page 3) 
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Commentarv-----
(From Page 2) 
Indians should be required to 
use only the methods of hunting 
and fishing available to them 
when the treaties were signed. 

Hmm, now that makes sense, 
doesn't it? Well, if you follow 
the same logic, then no one 
should be able to own anything 
other than a muzzleloading gun, 
because that's all that was avail­
able when the Second Amend­
ment was enacted. Certainly few 
people believe we should nullify 
the U.S. CoNtitution and the Bill 
of Rights just becauH they are 
over 200 yean old. If anything, 
those documents have become . 
more significant because they 
have survived two centuries. 

Among the rightl which d of 
u1 - Indian and non-Indian -­
share are the freedom of speech 
and the freedom of assembly. 
Unfortunately, · some who 
chooN to exercise those rights 
are extremi1t1 who say they 
speak for others . In northern 
Wisconsin, too often jt seemed 
that boat )anding protests· were 
no more than an excuse for 
locals to get out· and drink some 

. beer on a week night. Yet the 
media never had trouble finding 
someone wearing a racist T-shirt 
or carrying an offensive sign 

· who was willlng to speak out for 
sportsa,en. 

Now it doesn't- take a rocket 
scientist to figure out that 
ea,otional issues, aJc9hol and 
the press don't a,ix. These 
situations are where racism i1 
most likely to rur its ugly h•d 
and be duly recorded by the 
a,edia. The genera) public a,ay 
never understand how a treaty 
rights settlement impacts natural 
resources, but they dam sure get 
the mes1age when the camera 
flashes on the guy wearing a 
Save A Wal leye, Spear and 
Indian T-shirt. 

This is why i t  is up to the 
state's sportsmen to ad respon• 
sibly and target their critidsm at 
real concema and not the color 
of someone's  skin.  Start by 
educating  yourself about the 
specifics of the proposed settle­
ment -- Outdoor New• has 
published H a,uch H is lcnown. 
Then, as you weigh the issue in 

. your r:nind, try to look at the big 
picture. Consider not only the 
fa te of wal leyes ,  bu t aho of 
people who live in the Mil Je 
Lacs coma,unity. They are the 
ones who ultima tely a,ust live 
wi th  wha tever' is decided . 
Rea{ize, too, tha t  treaty rights 
a re u importan t  to Indian 
people u your  r ight to  bear 
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arms � to you. 
Also, don't be afraid to speak 

out when you hear a so-called 
sportsman say racist remarks. To 
criticize a gillnet is one thing; to 
criticize the man who uses it i s  
quite another. Remea,ber, even 
thou Rh the Mille Lacs Trea ty 
rights dispute affects all MiMe­
sota citizens, the state's sports­
men are the ones in the publ ic 
eye. It i1 imperative to put our 
best foot forward and demon­
strate to the public tha t  we 
deserve to be called sportsmen. 

Shawn Perich 

A 



OP/ED OpiniD,u 11nd ,dltoriab 
from our itaff of 
contribari� ,ditDrs. 

Greg Hoh/en 
Treaty shou ld be 
settl ed out  of cou rt 

I would like to c:iuaon everyone in &he loui aru 
1s 10 what 1s at swce w,th the aHcy is.me. The pro­
posed seulement between !he DNR and the Band 
oifen a soluuon far supenor 10 .tbe pocenaai ou1-
.:ome ofa coun case. 

The 1 837 Treary ,s a leg:il document between the 
U .S. govemrnent ind 1he Mille Lacs Band. Thi s  
document 1 s  older th:an the siate of  Minnesota. L 
n:cosruzes cen&in ri&hlS of the Mille ucs Band m 
excna.nse for land. Among these r11hu arc the 
nghts ro the narunl n:soun:es ,n 1his area. h n!COI· 
n1zes the Mille l...lcs Band u a leginmuc p,vcm­
menta! body. Subsequenuy the swe imposed rep­
lations and i&l1Gffd the 1mphcaaons o( the nary. 
The Band hu Sl)Cnt sevenJ yean prq,c,n1 for a 
legal remedy -,r clanfic:mon of what these nghts 
are and how :.-;e� should be ut1culued. 

In put c:ues. the Feder:il courts have consistentJ ·-­
n:copized the Tribe's nghts as described in the:i.t 
ae:aae� In faci. the 1 837 Treaty UI quaaon hm. 
has alrady been decided 1n :a Federal Coun in Wis­
.;;onM. The Mille l.ics B:and is fon:ed ID punue its 
risha throu&h a scpante disr:rict coun blll die issue 
befcn the coun is essenaally the sunc. 

As a ruult or &he Wisccil'l�i� Voip1 dcicisiGll, the 
coun rec01nizcs the Tr .· co have si1nifh int 
ngha. As a result o( the : :iJIOft. the local s� 
my Ion enonnously due ,:;;; -:iie hip lcYel ol pnMCR 
and confrontation thu ensued. 

A scalcment could avoid much or the la'ious con-
1ronWioni and losses 10 the local economy that 
•CTe w,1nessed in Wisconsin. The main diffmnces 

;;erween the proposed senlement and liti1aaon are 
detaaled as follows: (Ouccomes due to lil:ipaon are 
b:ised on the Voisht decision) 

l .  'The smiement prohibits commmaalizalion o! 
big ru:ne and pme fish. Liri1aaon would allo�, ,  
comrncmalizaaon of up to 50 paan1_ of ftsh har­
vest. 

:. . ln the setdemen1. neuin1 and 1pcann1 are 
resinc:md co a small panion or Mille Laca <•.J .... 
cenu and the remauun1 lakes in the c:eded lRL U1-
1 gaaon would allow nemn1 and sparin1 llnllsh· 
out the ceded area, includin1 all of Mille Lies 
Lue. 

3. The senlement will allow (or bat limiu to 
remain unchanpcL A coua, decision wau.ld raulc in 
:i reducaon in bal limits. 

.s. The seulement allows for coall'Ol of the out­
c01111 and an a,ncment that reduc:es COftffllfttaaon. 
Lilipaan will polarilll Sides and WJU result in mors­
conframalion ud IGla o( business to die local -. 

Havin1 followed I.bis issue clOICly, and bavin1 
1:ilkcd to. ltey people from several upecr., .'!If dlis 
,ssue. l am quite ccrtaan th:tt die ma's �..,, ,, sJ no 
better than the case Wiscon11n broulftl to 'c" ' , rl)Uft. 
A cue that Wisconsin list badly. 

The DNR. likes to state publicly dw "We have a 
&ood case," howcyer, in more pnvare convenaaons 
they clearly indicate serious questions about the 
��n1lh of the s1ate's cue, and hope 10 senle to 
ivold die vef"c' scnous loues that may resuh from 
lingaaon. 

Most of the pmsure to 10 10 c:oun coma from 
people who have hale history or npcnence wnh 
consatuaonal or aury laws. Many o( these people 
ir1: also from ouu1de the local areL They have 
nothing to lose ,r this c:asc ,s lost. The local people 

.... I '  -.i1L1.E l>CS WE•ENGllll 1 .,,,,__., ....._, 13 'la 

and busineucs an faced wich the b111cs1 poten!Ul 
loss. A loss or c:ommunny u a result of the hured 
that hu i:.n anfacans. an economic loss as a result 
of negauve pub11ary and a loss due to peopae failing 
to worit lOfl'.'·.t<::'' 

The L..f., . .  the DNll and the govemor an an 
a .  si;ran1e ;. in. If the poliuc::il heat gets bad. 
uiey can ,�� . ·.:,� easy way out and "let tne court 
decide." 11 u. up co &he local communuy 10 be heard. 
and 10 help the Lepawure D'l&ke .a 1ou1h deasaon 
- a decision in favor or 1hc local economy and 
communny 111d a del:islon to saue. 

So, if you believe u I do. chat the mie·s cue is 
uncenain, and dla1 1 ne1oaated senlement 11 in 
favor or &he IOQ& economy and the local comnau11-
ry, please speu out. l would like 10 challenp the 
local lelder1111p ro consider what is a, stake. and 
take an acnve roll in avoidin1 the situanon dlat 
developed i" W�ICOIISin. A sinwion that resulced :r-. 
a hiah levei of nacred and violence. Let the Lepaaa-
1ure know or your concems. Please don't let 01u­
swters contr0l what happens to our economy and our 
community and our resources. 

Editor's Nol6: Greg Holdc11 is a contribulilt1 
colw,ws1 Oil� ,h·•s ilt tJw MUlt 1.11a ana. 

Don't give away my freedom 
n, !- .,,, .:,�- •*"-a wa 

1Uli1>1n ° , .. , �w HUlilll _,. 
A11flilll �-iii01 ,.U, 1M  S.,,,,. 
""" 011 ,,._ 11,p, of 1u S..u 
C(I/IIIIII. 

I •• • llomeo••• n 1u 
•• 1icle or Milla Lia La 
Hd am IIIN 10 Hpraa aJ 
.,,...... Wida &!Iola WIIO 
OPfllll Wlll& we ....... il 
chi 11'9&c11& of Ill• 111,ouaaioaa 
-- IN Mille LM:a lllld ol  
Oj� llld n DNll  ... 1111 
dincuoa of Qo,reno, Ane 
CwaL 

Tbc -- o1 •r:i;',��- ii .... 
11Md to maa1p1.1,,\· . .: !Hlill•• 
... die pm,-. ,;·· -�!--.. 
cl�·· .... a,,.,,,s<! ... ma 
lbe - a llat w..a • • · 
illlm ........ � 
paMcJ 11111 esspe 1 11 oar ................. 
cqul ri1lllu 10 all cili1H1 
lelllUl &blir -.  

The ,...  wbo - pllmnal  
preJud•c.• co diacna11111a -a.-.----.... �·­
.... pllYIJlfl CII' pc¢--�--· II 
in •ICIUliaa ol die  pnftt::,,,,, ol 
eqa& ripu. . 

LiUWIII, IO ii die plnotl 
wflo dailal lt be dicnaullud  
apaar 1n onkr 10 cnw r,,111 .. 
lhy and iucnCIOII (IOffi illl lam 
U I IHDY lt daud dle - •  
PIii --- PftYilql far poa-
11011 fa, llarnalf. 

SClffll wnp .. n111&! Soma 
IJ\111p are Maftl! 
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Equal reaponalblllty 
11W I b/Jity 1t pnwc.  ,..... ............... 

re-..aa of ou lud, oar 
--•osw --.. D III  
of u ...Ur, :c,;'MwiM, &Jle 
priflllll • •  ,.�.- · ... widlia 
- ..-.. � ot llw  -------� ........... w-•---.-ot ---�°'...., ,... .. , ............ - ol llla hpilp ot - am-,___ .... ___ ., 
il. llll lllllllle ol - - llld  
OS _ _,,. .,._ __,.  .... 
U'lil lD �- w, ... .. 
111a·,- a.. ifl,\. i*, . ...  . 
.. a1oa • •  .., ... il. Hr 
Plllla .... .. ....  .... 
ii .... ...,. 

I cajaa ID .,..a pn'rilelU 
--. pa •  ay admlllal ar .,., ........ ..,... .... 
ara 11•a. I object upeclllly 
..... '��,.: �Clllar ffCIIIOII 
� · ,.,..,, n11111 wlucll 
1119 •"' , · . ,,. -lqllllly wlllua 
die ia,, :,�isl na man 
•1111 : ·. C.: .ieo,u'dlH lhc 
,.....,,:;, �Y of naaunl 
,_ "*Nd ..... 111d � 
Vldl I paatble fflelftl fo, lllctr 
dlalsaca - bo&ll ll)W W III  
llll laan  
Nfl'l bargains 

'.iowmar. •naron. � 
· :LIY& au ol YOG --­

:ma wllo � ·bletl 1wca 

Ille _;. by .. IO speak and ICI 
and .,. rar • ,n 10venmenL 
.. ar, "Do !IOI tllrpin .l*IY 
fflU. dllll, llf POhCICI .  or 
ass ..., wtUlail our COIICIL 
Do • mm ui;i,r.151an, 1111ns1 
ou ••II wll1c,.. ..,.1 1 depraYe 
ma, ol • a, tt11r equal n1111s 
rar Ille .- o1 a1, q111e1a1 1n1G· ...... J•• 111811111 Wlihola f'eln• 
- II Wlalll, IO IS prtYI• 
lcp .... rapo,wblli&y. 

.__.... ol any otMt issue. 
"'"" .. IIIIIIC COfflll ,o 11rcc• 
,_ .. II Ille ll'Uf.TVl1'0fl oi 
...... It eqlllf in=aunenL .ind 
Ille .....,n, of 0111 n:sowccs 
iMD &lle fuan. 

Shaald ow lalra or fartss 01 
aay ol ow nallni 1U011C&S i,e 
......, depiud or dUn� 
by iaproper m1na1cmcnt. or 
ow fladornl qlllldicd by Im• 
� l(IYIIM!etll pogc:y, 11 
IS I kla fOI IU MulneaMaN. lll 
Amtnc:ana for 111 ol ow- IOfflat· 
"'¥.-<11! 

"'·� II I tlfflC 10 M:t<1;i.11e. 
' . • ""/'. • I WM IO CO,_.: ' ··;'Jffl1SIC. 

·: ·  . ·, .. 1111ft II never ; ,,.-nr 
ne� away my freellDm� 
orcler &O 1••!1 someone elii"­ll*Ui pnYllcp. 

Thtn 11 nc,,e, 1 ume 10 �m­
proa1• any person I n111�. 
CqllM ftllffiCftl - ,,r ID c: i 
pna&II Im lallll oi OW' er 
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January 1 2 , 1 993 

Agreement with M i l l e  Lacs 
band a good comprom ise 

The proposed agreement be- .. ------------
tween lhe M i l le Lacs Chip�ewa 

1

1 M'di•tori• al band. and lhe state over hunting u and fishing rights is re-asonable 
and rair  to all sides. I t  w i l l  avoid  
a long court battle. I t  w i l l  defuse against the state, seekinc to have 
potential for violent confronta- its righls under the treaty recog­
lion. nized. The state Department or 

The issue already has gener- Natural Resources has been 
ated a lot  or confl ict. A vocal mi- working closely with band. and 
nority opposi_ng the agreement supports the proposed agreemenL 
strikes rear in the hearts or law- Conservation of natural resources 
makers. But. once informed about is one of the agreement's stronc 
lhe background and provisions of points. 
the agreement. a majority or Min- In return ror giving up huntinc, 
nesotans wi l l  support iL We hope fish ing and ricin1 rights to 12 mil­the slate Legislature has the fore- l ion acres, the agreement would sight and courage lo authorize the give the band the fol lowing: agreemenl - • 6,000 · acres .ln Lake Mille Compared to the 1837 treaty on Laces (4.5 percent of the lake's which the Chippewa lawsuit is  surface) for tribal fishing. based, lhe M il le  Lacs band is giv- • 7 .500 acres of state land. ing up the mosl If the state does 
not approve and accept the agree- • S10 mi l l ion o,·er a five-year 
ment, there's a good chance the period , half of which would be 
band would prevai l  in  a pend inc . used for natural resources. 
l awsuit . • -� etling and spearinc in six 

I f  it  d id. get ready for confron- a�d1 llonal lakes. �art of the Rum 
talion s imi lar to what occurred in R1v�r, and 20 mi les of the SL 
Wisconsin several years ago. A I Cron�. . . 
s im i lar lawsu it there lasted 17 I n  add 1 t1o n. the  p roposal 
years. I n  1987 a judge n.aled in would: . . 
favor of the Chippewa plaintiffs, . • Make payments to counties 1n 
reaffirminc huntinc ·and fishinc heu or  ta_x�s for !,he land. 
rights from the same 1837 treaty. • Proh1b1t casinos on the new 

Thin1s have settled down in land. . . 
W iscons in  now. We don't need a • Proh1b1t the band from com­
rep lay in Minnesota. The verbal me�cial  harvesti nc of came, fish, 
clashes this weekend between In- or Limber. 
d ians and opponents or the agree- • Lin:ait the w_alleye harvest i� 
menl strongly suggest that vio- the tribal fish1nc zone to the 
lence could develop. same level as the rest or the lake.· 

In the original 1837 treaty the • Allow th� 1eneral public to 
Chippewa- lOj ibwe) bands ceded fish in the Mi l le ucs tribal zone 
12  mi ll ion acres of land to the under band fishinc reaulations. 
U.S. for limber cutting. This i n- Looking at both sides, the 
eluded much of east central M in- agreement seems fair and work• 
nesota, inc lud ing Lake . M il le  able. It compensates Lhe band for 
Lacs. In return the Indians re- the 1 837 treaty. It does not unduly 
tained the right to hunt. fish and restrict the general public from 
gather wild rice on -the ceded hunting and fishing resources. It 
lands. . places a high priority on environ-

In lhe ensu ing years the In- menta l preser.·alion. 
dians were gr3dually pushed on The only real basis ror opposi-

. to small reser.•ations as land- · l ion is underl)· ing rncism. Thal is 
hu ngry settlers mo"·ed in. On ly re- much worse than any environ­

. ccnlly ·did the M i l le Lacs band mental damage that might be 
begi n rf!searching past treaties. reared. 

In l!l90 the band filed suit 
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Du l u th News -T ri bune 
J a n ua ry 4 ,  1993 

Talk to .your state legislators .-ic � · <..,· 

W hen Min- years in office, has suggested three 
nesota ' s If you want constitutional reforms to improve 

20 1 state legis- state spending the operation of state government. 
lators gather in limited make We like all three and hope law-
St. Paul Tues- sure lawmakers makers will put them on the ballot 
day, a lot of know about for a decision by voters. Wt: don't 
oth�rs will be your feelings expect the DFL-dominated Legisla• 
on hand - or ture to do that, but we hope they'll at 
Will join them soon - and most least have the courage to take a re­
want one of two things: more money corded vote as they stifle them, so 
for pet projects or lower taxes for residents can talk to their represen-
their special interest. tatives about them later. 

Lawmakers will show up witta Tlie .three-reforms would imf)o� 
some reason to want to control state term limits -on lawmakers, put a lid 
spending. 'lut there will be much on how much state government is 
pressure t· · ; he . session to spend more allowed to spend and create a one-
or tax le$.;i Unfortunately for those house legislature. 
who think the state must start to hold As we said earlier, U,; 1, · erm limits 
the line on spending - and we're in issue is an easy one and will pass if 
that group - there was no such man- lawmakers let voters have their say. 
date in the election in which the 201 An artificial lid on spending -
legislators were chosen. likr1,'v tied tr:- :·he Consumer Price In· 

In the last two elections, voters d� � SOffl"'. :t\er measure of infla• 
have _turned out the only two lnde- tk -·- is � : . N� Idea as long as it 
pendent-Republican lawmakers hail- alit .i,.t

$ for some supermajority (two­
ing from in or near the Northland - thirds or three-fourths) to override 
Rep. Doug Carlson of Sandstone in the l�it ln the few cases where spe-
1990 and Rep. Be:i Boo of Duluth in cial circu.tnstances require spendtna 
1992. Th� fact Northland voters have beyond the inflation rate. 
sent a - ·�lid DFL delegation to -: :. A one-house legislature wouldn't 
Paul not bode well for those be needed if lawmakers would cor-
seekit. hold · · ,JJ'n spending. rect their terrible conference com-

It tc- ,:;oes nr ,":>de well for those mittee system. If they don't. a uni­
seeking ftnnova,:, ,,e reforms in the cameral legislative body would do 
way state government raises and much to correct those abuses. 
spends its money. Bill Clinton may As we said, ·we expect DFLets to · 
be " reinventing  government" in try to keep a lid on those proposed 
Washington this year - •�� some reforms and - lf they have their 
other states have caught or <:hat wa•- '"··· you'll hear little of the,..;rL We 
needed reform -· but we· . , en ho,; · ,,1idents won't let that happen. 
precious Kittle of it among M:, -:� · Ev· ,. wmakers with a solid major-
la wmakers. Therefore, we h, .e ity . ·?n to voters when they call or 
hope the projected $769 ;�n wr A�. and we hope you will. 
budget shortfall for the bH . .'i. �aium That communication should go on 
that begins .?uly 1 will be dealt with about all key issues facing lawmak• 
in innovative ways. ers this session. We have often urged 

Of course, lawmakers shit,uld do residents to familiarize themseves 
things in SL Pa,.t= this yu,, · · •· .tier with !r-':'dnant issues, consider run-
than cut spend\':' The Mk· .a· ning . · office and vote for legisla-
Care health car!!: · .e; � 'Jrm neec• �. tors "·-' ";O represent their views. 
most notably �nanging it:, " �c: Not enouah of that happens, and 
."'Jnding mechanism from a ,:, . , un the result in Minnesota a.nd other 
hospitals and practitioners t� the states has �n le&islatures filled too 
state income tax. much with career lawmakers who 

Like it or not. lawn--. ers murt act listen more to special interHU who 
on a controversial .... i,:eeme,: •·+ fill - their campaign coffe> /2\d too 
tween · the state and the Miff'r . �:s little to the rest of us. 
Band-or-OjlbW"e .... lR4ians. That :;.S The .fruits of or..u- Nov. :". :,ts are 
opposed by many sportsmen's i? ,, J.ps now in place, and they'll. >.,itn their 
and some lndians. It's not a long-term important jobs on Tuesday. It'll be 
answer to the thorny question of who about 18 months before we can do 
to deal with the rights Indians have anything about our roles in filing for 
under 19th cent:1.r:·'�: treaties, but it is a office and voting on candidates, but 
good shon-tenr '.-. : \ution and should we can always communicate with 
be approved. our la wmal<ers. 

Gov. Arne Carlson, who has We commend that role to your at/ 
grown ·in our eyes durin& his two tention. 
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Into the nest of the mad Wcllleye 
The wary handshake agreement late last month 
betwee.1 the Slate D..:panment of Na�u,"al Rt­
souites and the Mille Lacs band of Ojibwe will 
receive its fim test today at public hearings near 
Lake Mille Lacs. If all panics in this· fishing 
dispute come prepared to listen and learn and not 

. 1dl fish stories. the settlement should sail through 
with a breeze of relief. .. . , 
O�ncnts of the settlement - on both tribal and 
�ngTing sides - feel that the big one got away. It 
did .. for good reason. The tribal trophy was huge 
-.,a right to hunt and fish without state restriction 
on 'public lands in ponions of 1 2  counties in east 
central Minnesota. The angler trophy is the prized 
��tus quo of careful state game management and a 
gr-owing spon fishing ethic of catch-and-release. .. . ; ;  

netting and spearing on 4 . .S percent of Lake MilJe 
La .. � -Nith the quantity sensii>ly capped at the 
same level as the rest of the lake's spon fishing 
catch. could seem like paradise losL The proposed 
settlement covers familiar territory in shared state 
and tribe conservation management. Similar 
agreements at other lakes work so well that few 
anglers are aware of them . 

The proposed settlement must be ratified by the 
band and the Legislature. Hotheads on both sides 
are already blowing steam. Will their noisy exam­
ple ultimately lead to battles at boat . landings 
between white and Indian anglen? Or can every­
one accept the inevitable compromises involved in 
a negotiated agreement? Minnesotans sometimes 
gaze oveneas at bitter factional eruptions and 
wonder how such self-destructive hostility could 

The problem is that both sides are hooked into th·e · arise. They should look homeward. Emotions bum 
�e fish. The compromise shares iL A federal hot around tribaJ versus state rights. 
co·un ruling. the only alternative. would almost 
ccnainly apponion the rights heavily to one side. Will something so small as a walleyed pike cause 

. .  
The risk to anglers of a successful tribal suit is 
greater than to the tribe in a loss. with more than 
I 00 lakes affected versus seven. Then the agree­
ment's hot button issue of tribal subsistence gill 

strife here? Negotiators for the Mille Lacs band 
and the Depanment of Natural Resources have 
done a good job in reaching out to see that doesn't 
happen� Anglen and legislators of all colors should 
follow their wise lead. 

1 3 5 

A 



�£W BRIGHTON 
B\JLLmN 
(bllllt1 CO. 

DEC  9 1992 

BULLETIN OPINION 
1\U�\ft Lacs plan deserves support 

To a wal l,ye angler - or pe rhaps even an y has fished the lake for more than 40 years. said Lh� 
rcrson who wets a line - Lake �li l l� Lacs is _right up agreement is a gcod one .  B ut he said two i s su� s  
there :is one of the seven natural wonders of the world. remain to be worked out. Residents on the west s ide ot  

This year, anglers harvested an estimated one the lake, where the Ch ippewa zone will be loc�ucd , 
m i l l ion pounds o f  wal leyes from this · 'dead sea".  want to continue to fish in front of their property. f t  i s  
That ' s  a record.  a lso unc lear whether boats w il l  be able to d n v .; 
O f  course many  J through _the zone, Houle added. 
more fish  were IM SCHWARTZ Houle. who has a summer cabin on the l.ike , said 
c-aught. only to be 

,,. _ 
the Chippewa zone will have no more than a m in imal 

re le:ised by peo- , impac t  on Mi lle Lacs fish i ng. Wal leyes  by the ir  
p ie committed to nature. he said, are n very mobile fish. In other words. 
:;usmining such an they don't  respect man-made boundaries. 
amazin .g natural In the spring, for example, wal leyes tend to 
resource. · concentrate in shallow. rocky areQS. By mid-summer. 

Now the state they move to the deepest, coolest parts of the lake, 
of Minnesota and often called the mud flnts, in the center of Mille Lacs. 
the Mi l le Lacs Whi le  everyone may not  favor the agreement. 
B and of  the  Bull•tin Editor Houle said i t  is h is hope that it  doesn ' t  c reate =i 
Ch ippewa  have  backlash of  angler� believing they. too, are entiLlcd to 
reached a tentative agreement that could avert a court take more fish. Such people are appropriately ca l led 
lti�,1 over the band's 1 837 lteaty and the rights granled fish hogs, in the most disparaging meaning of Lhe 
in it. The agreement would also, hopefully, preven� Jte term. They are also lawbreakers, possessing m_ore -
b i ller destructiveness e�perienccd in Wisconsin a many times much more - than their legal l imits of , 
couple of years ago. fish. 

The tentat ive  agreemen t is comp rehensive , Mil le Lacs, after all, is a minor m iracle in the 
covering everylhing from hunting and fishing rights t0 history of modem fisheries. Less than a decade ago, 
logging as;id m ining, but for anglers the concern is one: the lake was given up as fished out, as a dead sea. But 
�1 i l le Lacs walleyes. . resort owners and '"'.::;idents around the lake :idoptcd a 

Under the agreement. a 6,000-acre section or the vigorous catch an( .. ,'.el�se program to return the lak� 
" lake would be  set as ide for m anagement  by the to .its glory. 
Chippewa. Band members would be al lowed to fish Now i\ is not uncommon for people to release l l l  
the area for food only for their own private use. Their the walleyes they :=itch. More importantly, pcopl� lrc 
catch would be l imited to 24,000 pounds annually. releasing the prime breeding females, walleyes in th� 
There would be no commercial fishing in the area The three- to six-pound range. This, combined with s�\·� ral 
l 83 7 Tre aty. in con trast ,  wou ld  have a llowed outstanding yenrs of natural reproduction. has pcopl� 
unl imi ted commerc ial harvesting throughout Mille with itchy c:isting lingers flocking to the lake. Th:it ' 5  
L,cs and in many other area lakes. also part of the re:ison one m ill ion pounds of fish \verc 

The state, under the agreement, would also pay ca•J�ht this ye:ir. There's every indication thll ·.v in tcr 
lhe Chippewa S 10  million; half r· · \St be invested by · fishing will be just as good. 
the band in · natural resources r,- . : Jee ts. Th.it cou ld The agreement with the Chipt,ewa wi l l  not mJke 
mc:.1n additional walleye stocking m �l i llc Lacs and a major difference in productivity on �lil le L.ics . !r.  
oth�r area lakes. fac t, it might enh ::mce i t. The agreement dl!serves ( 

� Championship wal leye angler Leon Houle , who everyone's suppor�. 

1 3 6 



) 

) 

) 

Duluth News-Tribune 
Monday, Nov. 9, 1 992 

PINION 
Approve Indian-DNR pact 
I t l s  g o o d  

n e ws st ate  A permanent 
g o v e r n m e n t  agreemenl on · 
has decided not pollllcal diapute 
to test In court unllk .. y If right 
t h e t r e a t y lo apear and net 
r ights  of the 11111 Included 
Mille Lacs band 
of Chippewa Indians. 

It is also good news the state and 
band have tentatively agreed to a S 10 
million payment · and state grant of-
7 .500 acres of public land as the 
state's payment in exchange for the 
Indians' agreement to not exercise 
hunting and fishing rights they hold 
under a 19th century treaty. 

We hope the . Minnesota Legisla­
ture will approve the tentative and 
temporary agreement, but_ it is un­
likely to work as a permanent solu­
tion. That Is because the agreement 
calls for the MIiie Lacs band to have 
riihts to spear and net flsh on Lake 
Mille Lacs and some nearby lakes 
and rivers. 

That wlll arouse so much anger 
among anglers It will be hard to 
reach a political settlement of the Is· 
sue. Indeed, state Sen. Charles Berg 
said the agreement wm · not be ap­
proved by the Legislature : and re­
peated earlier vows to end Indian 

monopoly on casino gambling in t he 
state if the MIiie Lacs band Insists on 
the right to spear and net f lsh. 

Even If the state didn't expand ca­
sino gambling to non-Indian busi­
nesses. It's likely some fishing or 
hunting aroup would seek to boycott 
Indian casl� if the Chippewa kept 
the spearing_ and fishing ri&hts. 

The Indians have special rights to 
harvest natural resources under 19th 
century treaties In which the Indians 
ceded large 'tracts of land to the fed­
eral government. Federal courts in 
Wisconsin confirmed those rights 
exist, which is why it would be a 
costly mistake for the state to take 
the matter to · court. 

But if It is to be resolved accept-
ably for · all groups. an agreement 
must be reached under which Indi­
ans foreao most of the special rlahts 
In return for compensation. 

The tentative aareement bet ween 
the MIiie Lacs band and the state 
Department of Natural Resources 
can ease the dispute for now, but 
neaotlatlons should conUnue on a 
Iona-term or permanent pact. Such 
an agreement need not include iden­
tical seasons or bag limits, but it al­
most ce�alnly must preclude the 
right to $pear or net fish. 
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Proposed settlement 
should avert conflicts 

A I il Ult 1 HJ lt1isauv1 
susion wuni alrudy sup­

ine lap U CODWUOUS. ll is DOW 
cmu.m Ull Dtw Le111lltve •iU 
confront l.111 emotional ilne of ID­
diaa uuc, np11. Fommaw,. 

TIiis loek.l 
like a decent 
barpin .... ......... 

tb1 tencauv1 settlement acreeraeat IZIDOWtC9d lu& 
week bltwea Ult Depanmeu of Natural RIIIOClil:II 
and I.be Mill• Lacs Bud of C'Glppewa appun &o lie a 
sllllibl1 OH. It sbo1l1d rtC'lin canflll. qmpatMdc 
coa.sidenlial at &be Clpi&ol. · 

Tbe Mille uc:s land. like scora ot·.u.· lDdiu 
bands aaoa Miucsota a.nd the aau..�.bdinll. il 
rewm rpacsoua lnmtiA1 and fisluac ripa·llDOlr lftll 
catt1u7 a-uues &bat coo•cyed put Cl"ICII of 11N1Ju 
lucl to the United Sta&& Wben cncrn1r17 IDClll 
appun II Wt Ult Mill• Lacs Bud d&ims tu ripl 
\0 DI\ &Dd spur wailtytl ill Lakt Milli Lia. fne 
f roaniatt replatio1L Tot c.ue is bt/;;;,/.JJd for fldtnl 
Court \bis 1r1nter ulm a s.eulemat ii apprond IIJ 
Ula l.qwaW"I ud ua, Mill• Lacs bu4's ,.,... 
maL· 

Sac$ a NWIDIIDt ii D01P • Utt &abll. 1111a la 
pan II flderal Jlld11 Joaaw.i l.AbedoH. •ll;e .._ 
Ult Pan&• 111�11' ia lac.t 0cCONr altar dirlct 11p 
tiaUola Ud ..._ nspmdld lor 111111J m--. 1'I 
deal tllal IIDll'IN _ lblald IOOIM IDGIC MlDD • HIii' 
fears about poCIDual wu1e .. Ille wall-,. ,.,... 
tiol ia MW• Lacs. OM of tu 1&1&1'1 pnmien tillllr­
itL 

UDder tM apenm. UII Olpplwa 11111 coedlld 
no canunm:aal blfflll of waU.,. WU&lftr. INf 
ma, Ill lad spur for llltnil1HCI ia I Viul �; 
IGDI lmllllClq IO U ,-cat o( Milli Lacs' RrUCllt 
CM7 Will limi& &M dld M1 urt111 t.o llll --
1Uow11 • lbl laa U I flOII (INIC IOlf pomadl ,..  
ICl'II: 11111 ... lldiul will aJ1o M ule II flU ia a.. 
tr.:bal llll. : 

la ...... .. lh C'alppetrl IC'C'lpliq ... mod-
- ll'UCJ np&s. IN 11111 trill cede TJOI ICr9 .. .. 
baN. al&lr coanltaUOII widl local �ONIIIID .... ad 
will PIJ llat Mid & liD&lt lum�IWD campeualiGD If 
SIi mallioL uU of wucll will be ,...,.. far 119i­
roamaLII proweciaL 
. 1\is lookl like a decml barlliD for tbl ltll&. 

Commll"Cial Ufflll& wouJ4 bl bf far tu pu111& 
t11ru, co ua, nlle,e. Tb• no miWoa pa,mm ii 
cbup compared WiUI Ult ,..,.uaaJ aaaual st.ipmaa 
.Minnaou 1W srul.ld otier lndiu �-aad dlup­
er rulJ compared •1tb Ult scons of millions Wiscoa­
sm a.ad otier sutes have spein 011 lasiDC eUoru to 
!i&bt uu,y npts c.lairns ia court. 

Federal J1ad1a bave almost always found for lzidi· 
ans ill S\ICD dlSJ)Ute. Wiseonsm oot only Ion 1t.1 cue 
but us reee:a, :,urs hu endured 11111 l11a1dt con­
(ronuuons btt•te1 l�d� a.nd Lrucy•n&l:lt.S oppc>o 
neats - a sctat Mimlesoia cu sunt, live 1'1UIOIJL 

W'aile some del.llls rmw1 uaseuted. ana wmlt 
some saan u1ler cm�· may OPJIOM an, compr. 
mi;�. ltCISi&LDn snowd c1v1 the proposed seuJemaa, 

· h· ·= · • �nee. 1L may •1U rtJH"t:HDt Ult DeSt pos11bl1 
c: . . ·11 tor au Mim2110�. 
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Proposed walleye harvest up 8% over '92 
WAI NRE �TED PRESS 

W WAUSAU, WII. · 
llconsin's six Chippewa 

bands plan to spear 4Z,SH walleye 
w this spring - half the number 
\.0 . tlley are permitted to . catch under 

a court-approved formula, but I 
percent more than a year ago. 

Unless the quota can be re­
dllffll, anglers will be allowed to 
take only two walleye dally OD 
about I 00 lakes In northern Wls­
comln, includiq some of the moat 
popular filbinl spots, Mid Steve 
Hewett, the treaty filberiea coor­
dinator at the Department of Nat­
ural Resources. 

The agency won't announce dai­
ly bag limits for anglers for the 
aeason 1tartlnc May 1 until negoti­
ations with the Chippewa are com-

pleted, &e..u llld.  
The ailPe"fl eoald ..-r about 

105,000 •alleJe under tbe court­
approved formula. Aqlen are es­
pected to eatcla about 450,000 
walleye this year, tbe apncy said. 

The Indian practice of lpeArinl 
spa� walleye in tbe IPIUII un­
der ltth· century trea_ty rights bas 
trigere,I · protests in Wisconlin. 
Spearfilldn& resumed in 1115. 

'the state and adppewa agreed 
in lffl not to appeal tbe final 
rullnp In tile 17-year legal battle 
over treaty rlptl tbat led to the 
resumption of off-l'elervatioo 
spearfishing. 

Last ,spring. there were no boat-
landinf.a,�tratlons to oppoee 
spearf I and treaty rights. In 
other yean, tbe protests eacalatecl 
into incidents of rock-throwing 

and ndal 11...: leadiDI to ·-­
dredl of afflltl. 

The alippewa dellpated m 
lakes for · die nlntll. modem-day 
spearfilbinl IHIOD, wbldl lboul 
belin In mfd-Aprll wlaen Ice melts 
off northern lak• and walleyel 
bead to the lllallow waten to 
spawn, Hewett said. 

In the last eipt --. die 
CIIIJ)P!•• . have nner apeared 
tlaear full quota of walleye, aemr­
ally takinl about 22,000 walleye 
during tbe three-week IUIOD. 

The Lac du Flambeau Quppewa 
band spean. about laaU of tbe wall­
eye that are taken, moatly on 
lakes in Vllu, ·Oneida, In,a, Lin­
coln and Manthon counties. 

In some lakes, If a aalppewa 
band reduced Its walleye quota by 

pt .. ,., it woul be enough �  
:ralle tM dilly 1111 llmlt for an­
aien 1nm two to tllree walleye, 
under a eompllcated, federal 
court-a;proftd formula for sbar­
lD& tlle fldery, Hewett said. But 
OD otiNI' laktl, It would require a 
bud to ndiice ltl quota by bun- . 
clredl of walleye to lncreue the 
dally rod-and-reel �t. 

B-, St. Germalae, vice chair-
man of tile Lac ·du Flambeau 
bud, wblcb bu tbe moet ·active 
group of . Qalppewa 1pearflsbers, 
said many 1nc1iu leaden believe 
the DNR II too ri&ld In setting 
walleye Umitl and aeeks to blame 
jbe tribe for the lower limits. 
- "You bear tbe same old story 
every year," St Germaine said. 
.. Politics. Tbat ii probably all it 
is." 

"=--
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Indians threaten !;;:: 
to commercial fisfi 
if treaty deal fails 

· Tri bal ch ief Marge Anderson 
ru les out any renegot iat ion 

ST. PAUL (AP) - The leader of 
the Mille Lacs Band ol Chippewa 
says the band will seek court per­
mission to o/: · I c:ommerclaJ 
fb't)inl operaK : . . we MWe Lac,'j'. 
E Jte Legish · scuttles I COff't> 
promise to a u·caty dispute. 

Tribal chief , executive Marie 
Ander.win said the lndlanl will not 
renegr:., h-,.:, the campromta:e .. bet­
WNr . . r.ad and the Ml.riMlala 
Dept · · · . ·\� of Nallral Re9olarea, 
whiet·h :Jed its first legislative test 

. Wednesday. 
Smy percent of the band's voters 

· ratified the compromise In a 
plebiscite this month. 

"Thia ii it, .. Anderson said of tbe 
agreemeaL "The memben spoke, 
ffld this ii what they want." 

The action wu a meuure of the 
hosUllty aplmt the �.U. which 
would dedicate a comer of the 
state's most famous walleye lake for 
use by tbe Clippen, and ID .Indica-
tion that ao.. Arne CarlloD bu a 
huae sales Job t:\O bis bands if he is to 
get the meaaut� puaed. 

The propoeed Httlement ban, 
commercial fLsbllll. considered i 
threat to sport fllblnl on Lake Mlllai.­
Lacs. But if tbe campromise falll 
and the dispute 1oes to trial, Ander-

1 4 0 
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son said, the band will assert treaty 
claims to sell SO percent of the 
available &:,t:71'Je fish in Lake \fille 
t..acs to stoi ·:· ;:--estaurants and ,ther 
. · ·:1Uets. 

' •If that�:: .ay the- court rules. 
ti'*I that's -• - ,',.·e're going to do," 
she said, 1�:-i:, .rta to commercial 
fishina. . .  . . . 

Batten c'I tM compromfle said lt 
isn't dead '-fy. , . 

DuriD1 ,;. ·;�than 12-bour hear­
illl tbat enaed early �ednaday, the 
bill'• sponsor - In a surprile move 
- pulled it from canslcleratlon .1t 
about 4 a.m. JUI& befcn a vote. $.h·-!:,. 

Stev111 llone, DFI,Datog, ! 
me,n� of tbe Sma&e Elmc , :� 
meat and Natural Resources �n­
mittee needed time to dlges& tbe 
teatlmoay, much of it from 
opponenta. 

But CGllllllittee chairman Sen. lob 
Lesurd, DFL-ID&ematiaaal Falla, 
said bl would ref1III to ICbedule 
anolber bearinc on tbe � 

The Boue E.f'" ""-nnment and 
Natural Re1oarC$.h ,mnittee was 
apeded to CCJlllk:, ,  ... bill *-lay. 

Committee c, ,.umaa Rep. 
WIiiard Muncer, DPL-Dalulb. uld 
be penGnally suppartl tbe II01 but 
would pve it an impuUal bearial-

( 
'.'., 
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Fish, Wildlife Alliance . vote8 to back Mille . La� deal · 
The Mille Lacs 
treaty rights con­
flict took an unex­
pected tum Friday 
when an alliance of 
sportsmen's and 
conservation groups 
told a Senate panel 
they support a com­
promise that would 
keep the issue out of 
court. 

Most sportsmen 
who have voiced 

DENNIS 
ANDERSON 

OUTDOORS EDITOR 

opinions on a deal struck by the Mille 
Lacs band of Chippewa and the Minnesota 
Department of Natural Resources have 
opposed it and want the Legislature to 
force the matter into court for resolution. 

But the Fish and Wildlife Legislative 
Alliance, an umbrella group that tracks 
conservation and wildlife proposals in the 
Legislature, voted 8-7 -to support the off­
reservation hunting and fishing agree­
ment. 

Mille Lacs band members approved the 
pact last week. For the deal to become ef-

J::,. 

·I, 

fective, the Legislature must also approve terfowl Association the Minnesota Deer 
it. Hunters Associatio�, the Minnesota Trap-

Lance Ness, in his fourth year as FWLA pers Association, the Minnesota State Ai'-
president, told the Senate Environment cbery Association, Minnesota Bow Hunt-
and Natural Resources Committee on Fri- ers Inc., Trout Unlimited, Safari Club 
day that be cast the vote that broke a 7-7 International and the Nicollet Conserva-
FWLA board-member deadlock on wheth- tion Club. 
er to support a trea�y rights compromise - · . . . 
that would pay the Mille Lacs band $10 Th� Minnesota Wate�fow! Assoc1a�on 
million, give the band 7,500 acres of land a�tamed from the_ treaty rights vote, the 

. and grant members limited off-reserva- Nicollet Conservation Club was not repre-
tion fish netting and spearing rights. sented when the March 3 vote was taken. 
· Ness, 37, of Minneapolis said be voted "I voted the way I did bec;mse I can 
his conscience, based on information pro- read as well as the next guy and my con-
vided to the FWLA board by the state at- clusion upon reviewing the information is _ 
torney general's office, the Mille Lacs that the Indians did in fact reserve the 
band and the Save Lake Mille Lacs Asso- rights they claim to have reserved," Ness 
ciation, which opposes the deal. said Wednesday. "One option is to go to 

Each group had been invited to make court and fight this thing. But I'd rather 
presentations to the FWLA board in re- see a settlement. I think the resource is 
cent months. being protected and that it's better to set-

. · . -. tie rather than get into a prolonged legal 
Ness 1s a past prE:51�ent of the Ml�neso- fight that carries with it the possibility of 

ta Waterfowl Assoc1abon, past 1;>res1dent racial and civil conflict." 
of the Advanced Hunter Education Foun- . . 
dation and that group's 1989 citizen con- �«;SS told t�e Senate panel that m- his 
servationist of the year. op101on the Mi�le Lacs band_ should re­

move volun�nly the establishment of an 
Major conservation groups represented exclusive Mille Lacs Lake treaty fishing 

by the FWLA include the Minnesota Wa- zone from the treaty rights agreement . 

Ness said Wednesday he bas bad 
"strong,, negative reactions to bis vote 
from about 60 percent of people who have 
contacted him since Friday. The remain­
ing 40 percent supported bis position, he 
said. 

He also said it's possible the Minnesota 
Waterfowl Association might meet to re­
consider its abstention from the FWLA 
vote. No other FWLA voting members 
have contacted him about reconsidering 
their votes, Ness said. 

Meanwhile, the Minnesota Conservation 
Federation, a similar umbrella group, 
voted last week to continue its opposition 
to the DNR/Mille Lacs band treaty agree­
ment. 

The federation represents about 60 
sportsmen's clubs and affiliate groups 
such as the Minnesota Conservation Offi­
cers Association, the Minnesota Fish and 
Wildlife Employees Association, the Min­
nesota Sharp-tailed Grouse Society, the 
Minnesota Sportfisbing Congress, the Min­
nesota Taxidermy Guild, Turn In Poach­
ers and the Minnesota Waterfowl Associa­
•tion. 

MCF members believe the Mille Lacs 

band has been compensated for whatever 
hunting and fishing rights it may have re­
served in 1837. 

"Our members believe that if the Legis­
lature is being asked to ratify this agree­
ment, then the Legislature should have 
the right to modify it into terms that 
would be more suitable or marketable to 
their constituencies," said Bob Neuensch­
wander, a former state representative 
who is the group's government affairs li­
aison. 

Neuenschwander added that if the three 
major components of the treaty rights 
agreement - land, money and the exclu­
sive fishing zone - were mixed some­
what differently "there might be some 
more support for the agreement" by MCF 
members. 

The Senate Environment and Natural 
Resources Committee will hear testimony 
on the treaty rights deal again Friday, 
when the Mille Lacs band's Seattle-based 
lawyers are expected to be at the Capitol. 

A vote on the agreement by committee 
members could occur as early as next 
week. 
Dennis Anderson's column regularty appears 
Thursdays, Fridays and Sundays. 
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34,00}-member sports g'r0Up
;3 enclorses Mille Lacs treaty 

GARY DAWSON STAFF WRITER 

A prominent outdoor sports organiza­
tion gave the proposed Mille Lacs treaty 
agreement a boost Friday, endorsing the 
pact_ in testimony before the Minnesota 
Senate Environment . and Natural Re­
source Committee. 

.i::,. 
t'v 

�. 

The Fish and Wildlife Legislative Alli­
ance, an umbreJJa group representing 
34,000 members of a number of outdoor 
recreation organizations, revealed before 
the committee that its board of directors 
had endorsed legislation implementing 
the agreement Lance Ness, alliance 
president, said he cast the .deciding vote 
in an-8-7 board decision. 

"The ·1ssue before the Legislature is 
one of protection of the resources of 
Mille Lacs Lake and surrounding areas,'' 
Ness said in a prepared statement. "We 
believe that the agreement and the (MilJe 
Lacs Chippewa) Band Conservation Code 
do an adequate job of assuring sound 
resource projection." 

treaty agreement critics on the commit­
tee, including Sen. Charles Berg, DFlr 
Chokio, and Sen. Gary Laldig, IR-Stlllwa­
ter. It boosted the spirits of proponents, 
however. An estimated 275 citizens at­
tended the first day of formal hearings 
on the emotionally hot treaty legislation. 

Ness' testimony was disappointing to 

�TMEATY 
T CONTINUED FROM ID 

The crowd jammed a large Sen­
ate hearing room and overflowed 
into an adjacent hall where televi­
sion monitors and chain were set 
up to accommodate specta�n and 
witnesses. 

Tbe proposed agreement, which 
needs approval-of the Legislature, 
allows limited spearing and net­
ting of game fish ln a 12-:eounty 
area of east-central Minnesota. It 
creates a tribal fishing zone on 
Mille · Lacs with an annual game 
fish quota in return for ,10 million 
of state payments and the transfer 
of 7,500 acres of public land to the 
Mille Lacs band of Chippewa. No 
walleye spearing would be allowed 
on Mille Lacs. 
· The committee, which heard 

more than four houn of testimo­
ny, almost all of it from propo­
nents, will resume hearings next 
Friday when it will hear mostly 
from opponents of the out-of-court 
settlement who want the Issue 
tried in a federal court. Sen. Bob 
Lessard, DFL-lntemational Falls, 
committee chairman, scheduled fi­
nal committee debate on the bill 
and a vote on March 16. 

"It's fish-or-cut-bait time,'' Les­
sard said ln announcing his goal of 
bringing the committee's delibera­
tions to an end by that date. It 
would be the first legislative com-
mittee vote on the treaty follow­
Ing a favorable referendum on the 
agreement by the Mille Lacs band. 
No hearings hive been scheduled 
yet in the House. 

Dan Nelson, operator of lzaty's 
Resort on Mille Lacs, said approv­
al of the settlement is a much 
better option than taking the dis­
pute to a trial and risking the pro-

� -- '- ·· '13 

longed bitterness and violence 
over Indian treaty rights that bu 
occurred in Wisconsin. 

"The split in the community is 
real, it's painful and it's dominat­
ing our lives,'' Nelson said of ten­
sions in the area and th'e need for 
a oeaceful solution. 

f,I think that's garbage,'' Berg 
told Nelson, saying be doesn't be­
lieve challenging the treaty In the 
courts. would necessarily produce 
violence. 

A tribal elder, David Sam, 
opened testimony in support of the 
treaty bill sponsored by Sen. Ste­
ven Morse, DFL-Dakota, by speak­
ing in Chippewa. He said he did 
that to illustrate the point that 
when the Chippewa signed an 1837 
treaty with the federal govern­
ment, they probably undentood 
little of what they were being 
promised. Proponents say that's 
why courts in recent yean have 
leaned toward strong enforcement 
of treaty rights. 

Berg skirmished with Morse 
when the sponsor of the bill said 
one reuon a settlement was pref­
erable to a court decision is that 
federal Judge Diana Murphy is 
known u a political liberal who 
bu supported black and American 
Indian causes. The suit that led td 
the proposed agreement was filed 
In Murphy's court. 

Berg said it sounded like Morse 
wu saying Murphy was "biased" 
- adding that it was ''unf ortu­
nate" the courts might not rule on 
the merits of the issue. 

Morse said Berg misinterpreted 
his remarb. Murphy was not 
available for comment. Berg said 
later that perhaps the judge ought 
to remove herself from the case. 

TREATY CONTINUED ON ID � 
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Treaty rights: a deal's a deal 
Despite the whining, there's plenty of fish 
When British Prime minister Benja­
min Disraeli told Parliamentary 
badi:-r:nchtrs, .. It's much easier to be 
critical than correct," he could just as 
easily been referring to opponents of 

, the Mille. Lacs lishillJ setdement. 
The motley crew fightmg the Mille 
Lacs Band of Chippewa's efforts to 
exercise their treaty rights have re­
sorted to tactics nnging from absurd 
10 despente. 

Finally the Mille. Lacs Band, fed up 
with the illepl interference to their 
birthriaht. sued the state of Minneso­
ta in federal CQUR. Despite what 
even the state concedes to be a strong 
position, the band has offered a gen­
erous settlement · packaae, one that 
gives the politicians a chance to sal'" 
vaae political victory from the jaws 
of likely legal defeat. The politicians 
should accept this settlement now for 
three very good reasons: 

• The Mille Lacs treaty rights are 
still valid and enforceable. 

• Minnesota's lepl position is shaky. 

• The proposed settlement is fr , ,  
and reasonable. 

When Europeans arrived in America, 
the Indians were an independent, 
free people with dominion over a 
huae. 1bu1M1Antly rich land. There­
fo�. the Europeans, who coveted the 
Indians• land, had two options: forci­
bly take ihe land or penuade the 
Indians to aive it to them. Both ap­
proaches. �v ,,,•finition, acknowl-
edged lndiu ' ·•>ver what 
was to become '"' . <�tes. 

,,.- -........... 

Clinton Collins Jr. 

In a series of iandmark decisions in 
the .1830s, the Supreme Court ruled 
that Indian tribal lands are akin to 
.. domestic, dependent states." In oth­
er words, tribal lands are not quite 
.. sovereign," or independent nations 
completely free to do as they please. 
However, they are a lot closer to 
being independent nations. than 
many people realize. A series of trea­
ties, laws and court decisions collec­
tively guanntee them a high degree 
of autonomy over their own affain. 

Over the yean, the Constitµtion has 
been interpreted by the federal courts 
as affirming Indian tribes' power to 
regulate their internal affain, free 
from interference by any individual 
-state. Furthermore, federal courts 
have ruled that Indian treaties must 
be construed as they were undentood 
by the tribal representatives who ne­
gotiated them. Any ambiguities are 
to be resolved in the Indians• favor. 

One imponant consequence of their 
unique status is that they genenlly 
do not have to answer to state gov-

ernments. Only the federal govern­
ment, which negotia'-ll'" '"� treaties, 

· passed the laws and ; -:,  . . . . : : ,I.' judi­
cial detisions, has tht �" ,,;,iity to 
change the terms or to renounce the 
treaties altogether. 

In practical terms, this means that 
individual states such as Minnesota 
cannot take away treaty rights Indian 
tribes negotiated with the fedenl 
government. Therefore, misguided 
and resentful Minnesotans who want 
our state to interfere with Indian 
hunting a""� !'"-.1-, :ng rights :, ,-,, better 
undentaR•l · . ·. i Minnesota has no 
legal authoui) to d.o so. 

This legal and historical perspective 
is the filter through which one must 
analyze the 1 837 treaty at issue in the 
lawsuit. The treaty called for the 
Chippewa to relinquish a huge tnct 
ofland that indodcd Lake Mille Lacs 
and much of present-day Minnesota. 
In return, the government paid the 
Indians a pittance and guannteed 
.. ,he privilege of hunting, fishing, and 
gathering the wild rice, upon the 
lands, the riven and' the lakes includ­
ed in the ierritory ceded . . • during 
the pleasure of IM President of the 
United States." 

So, what's a non-Indian-Minnesotan 
hunting and fishing enthusiast to do? 

Accept the inevitable. Indians have 
valid treaty rights that in all probabil­
ity will be rightly uphield. A recent 
Star Tribune/WCf"" ·· :··11i reported 
that nearly half , , 1  ,,,. ,...-; ,.urveyed 
wanted the state to ·, ,,11IH1ut to fight 
in court over the treaty rights, even if 
the state is likely to lose. That kind of 

Star Tribune/Friday/March 1911993 �·2 

From Frank B. M-,.r11 11Tr.aty of TraverN cle• Sioux, 1151": Tr.atte• gave lndlan• 1ome autonomy. 

thinking is crazy. In the same article, 
one confused soul claimed that Indi­
ans "feel the world owes them a 
living because they were here first . . .  
they are making out pretty good right 
now with their gambling casinos . . . .  
What the hell more do they wantT' 

Indians only want the rights to which 
they are entitled under federal law. 
Those who believe that the passage of 
time somehow dilutes the force of 
these treaties are sadly mistaken. Do 
not forget that the Constitution, 
which is our philosophical core, was 
written more than 200 years ago. 
Does that make it any less real or 
binding on us today? 

Significantly, poll results show that 
the less education or income one 
had, the more likely one was to op­
pose settling the lawsuit. Simply stat­
ed, those with less information were 
likely to resent the Indians more. In 
other words, it's almost �s if these 

people believe that enforcing Indian 
rights can be achieved only at their 
expense. 

This is so sad and- so very wrong. 
There is enough in the setdement 
agreement to protect the interests of 
both the Mille Lacs Band and the 
state of Minnesota. For eumple, in 
the sctdement agreement. the band 
agree to take only a sm.r,il! fraction of 
the walleye from Lab 'Aille Lacs 
that they are legally entiilkJ to. As a 
result, there still will be plenty of fish 
left for recreational fishing, despite 
the whining of settlement opponents. 

The Mille Lacs Band, despite the 
overwhelming strength of their legal 
position, are pragmatists willing to 
settle this case in order to aYoid the 
inevitable political and racial fallout 
from a protracted court battle. I hope 
state officials avoid catching the 
same combination of hubris and stu­
pidity that led Minneapolis officials 

to miss settling the disastrous i.Sdi i 
lawsuit on decent te�_J . . -· • ·,·: , ::: 
According to writer Jonathon Laza,; I 
.. when our fists are clenched . . .  4ur; 
thinking is clouded and we see every­
one as an enemy. There are real,f� 
mies and there are imagined o--�� 1 In the Mille bes lawsuit, the •r&)· 
enemy is ignorance, fear and priJU-: ' 
dice, not Indian hunting and ftafa(ng, 
rights. If Minnesota settles this case 
now, the state can fight the real ene­
my while being legally prudent and 
politically correct. Given the alterna­
tive, deciding not to setde would not 
just be incorrect; it would be down-e 
right dumb. 

1 1 : , • J f  

' ., , ., 
Clinton Collins Jr. is a law pro/f!S,SDf'i 
and a part-time Anoka County pro�� .. 
cutor. · " ' ' ' "  
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Carlson says settlement is better fo� state 
than running risk of federal court decision 

By Robert Whereatt 
S1alTWriter 

With his political clout being tested, Gov. 
Arne Carlson is pushing the Legislature to 
ratify a proposed settlement of disputed 
hunting and fishing treaty rights with the 
Mille Lacs band of Chippewa. 

State House pa�el approves settlement 
been a moving target. Currently it would 
appear to be the fishing zone. But bear in 
mind the court settlement could very easily 
be 50 percent of Mille Lacs as opposed to 4 
percent . . .  So I have a problem 
understanding why anybody would want to 
risk losing 50 percent. . . .  

l J nder the settlement. the band would limit 
its hunting, fishing and gathering rights in a 
large area of east-central Minnesota in 
rxchange for $8.6 million. exclusive use of 
4 .5  percent of lake Mille Lacs and fishing 
and ,;pearing rights on six smaller lakes. Thf 
settlt·ment seeks to prevent the band's U .S. 
Di'>_lJict Court suit from going to trial. 

f.ar1ler this week, a bill ratifying the 
agreement bogged down in a Senate 
rnmmittee. But last night a House 
rnmmittee approved the treaty settlement 
with an 1 8-8 vote, giving impetus to the 
governor's elTort. 

� 
� 

By Mary R. Sandok 
Associated Press 

A Minnesota House committee approved 
a proposed hunting and fishing rights set­
tlement with the Mille Lacs Band of Chip­
pewa Thursday night. The Senate version 
of the treaty settlement stalled in commit­
tee the day before. 

Carlson has been working behind the scenes 
and has not publicly talked about the issue. 
But on Thursday he spoke about the 
proposed ·settlement with the Star Tribune. 

Here are excerpts from that interview: 

Q. Governor. you know there is a significant 

The House Environment and Natural Re­
sources Committee approved the ratifica­
tion bill on an 1 8-8 bipartisan vote. The 
bill now goes to a subcommittee of the 
same panel for consideration of financial 
provisions. 

Following the vote shortly after 10 p.m., 
angry opponents shouted at legislative 

segment of Minnesotans who oppose the 
Mille Lacs treaty settlement. Why, in your 
view. is it so important that it be ratified by 
the Legislature? 

A. You've got to take a long-term view. To 
us and to our attorneys it's clear that the 
settlement is far more beneficial for 

backers and officials of the state Depart­
ment of Natural Resources who negotiat­
ed the agreement with the band. 

"We're mad as hell and we ain't gonna 
take it any more,'' some opponents 
chanted. Others -yelled that they had been 

Settlement continued on page 28 

Minnesotans than it would be to run the 
risk of a federal court decision. 

Q. It appears the most contentious single 
part of the settlement is the exclusive fishing 
zone. Does that bother you at all? 

A. The most contentious part has. frankly, 

Q. Would you accept a bill if it were 
amended by the Legislature, which in all 
likelihood would have to go back to the 
band for its approval? 

A. The band has made it clear that they're 
not going to renegotiate. so it's a moot 
point. 

Q. Is it fair to non-Indians that band 
members would get 6.000 acres of Lake 
Mille Lacs for their exclusive use? 

A. Fair is a hard word to define. Is it fair in 

Carlson continued on page 28 
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Carlson/ Risks weighed ; settlement made sense 
Continued from paae I B 

the context of the old treaties? Yes. it 
is. Is lt something that we would put 
together , -e were no treaties" " ·J. 
But bea ind, we have to · 
off of S<:,, ::alities. The real n .  s 
that those ireaties are accepted and 
honored by the federal government. 
and they make it abundantly clear 
that the Indian tribes are sovereign 
nations. They have certain well-de­
fined rights and more often those 
rights have no limitations on them. 

Q. You're a fan of basketball like no 
other Minnesota governor before 
you. If your sport were restricted in 
some way, sue". not being allower 
to go to game�. ·: · a particular aren'.- · 
how would you react? 

A; Well, we were. We were kept out 
of the NCAA tournament. [Laughter] 
Look. nobody is totally comfortable 
with the settlement. We understand 
that. I think I can speak for the 
Indians as well as the non-Indians on 
that issue . . . . We have two Indian 
treaties. No one alive today negotiat­
ed those treaties. The circumstances 
under which those treaties originated 
are vastly different than the circum­
s�nces today. But the fact is. the 
federal government regards tho� ... 
treaties as valid. The courts accc 
them as valid. 

Q, What will happen if the Legisla­
ture does not approve the settlement?-

. A. I think that by the fall of 1 994, the 

[U.S.) District Court will have al­
ready ruled. I think it would be a 
very disappointimi decision from our 
perspective. Ar · 1m fearful of a 
very strong emc sesponse. 

Q. Governor, i · Acre allowed to 
continue throu!!,, ,1e federal court. 
isn't it likely that people. including 
opponents. would have greater faith 
in the outcome, rather than feeling it 
is something imposed on them by the 
state? 

A. I think some people would. and 
therein lies much of the problem. 
Any kind of a settlement always 
raises doubts about whether you 
:· .Juld have had a better outcome in 
1e courts. The prot · ,. is once the 

.:ourt has spoken y· ·,n't go back 
and negotiate, and ilU have to 
weigh the risks ai:.,udingly. We 
weighed those risks and came down 
on the side of a settlement. 

Q. Supportrrs say they need the set­
tlement w • aintain civil calm be­
tween non- :.uans arid Indians. Isn't 
it possible 1ilat unrest will result be­
cause of the settlement and some of 
its most unpopular provisions such 
as the exclusive fishing zone.? 

\, We feel comfortable-: that there 
ould be less potential ·� .. . harm un­
e:r the settlement thar. ·- " would 

oe if there were a disapi:, · g court 
decision. This kind ofan u� .. .:.: always 
has the potential to raise the uglier 
issues involving human relations. 
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Q. To what extent is racism involved 
in this controversial and sensitive 
issue? 

A. It's hard to tell. You do hear of 
isolated incider: :s. vou hear of taunts. 
That's very disuncerting because it's 
very non-Minnesotan. but some of 
that has erupted. But I don't want to 
use a broad brush and sav that one 
side of the issue clearlv is ·motivated 
by that and the other side is motivat­
ed by virtue. . . . There are many 
sincere people who simply believe 
that this case shouk :;e resolvec· · · ·  
the court. 

Q. Is it fair for legislators to uSt 
threat of allowing casino-style ga;, 
bling to spread to neighborhood bars 
in .an attempt to kill the treaty or win 
some concessions from the band? 

A. Each of these proposals has a right 
to stand or fall on its own merit. The 
linkage raises some very disturbing 
questions. I would hope the legisla­
tive leadership would put an end to 
that. In this case [Senate DFL Major­
ity Leaderj Roger Mc,,, ·1as to play a 
very decisive role in - •� ntaining the 
instincts of Charlie Berg tchairman of 
the Senate Gaming Regulation Com­
mittee). 

Q. How is your arm-twisting going? 
You talked to some House I R  
members Thursday about the treaty 
bill. What are you telling them and 
asking them? 

A. It's tough gc · ery tough going. 

I'm just trying to sell them on eYery 
aspect of the treaty. One of the things 
I 've wanted to dispel is this notion . 
that . . . we dml"t have to worry about 
it too much beLause it's il ·• ·11re 
pol it ical cone, -:,, . . Th2 ,. 
sense. The D1.nrict Court ' Jn 
will very likely come down v.:rore 
your next elecuon. 

Q. Are you disappointed tha.t Inde­
pendent-Republicans have not given 
you more suppo(1 so far? 

A. I could tolerate a few more votes. 
,vould prefer that there ' ,ore 

1Jblican votes . . . [butj 10·1 
·,. to the minority party a,. .elm� 

:m::m for something passing -or not 
passing. I have to assume responsi­
bility for the development and the 
execution of this agreement . . . It's 
the responsibility of the [DFL) lead-

.. ".1p to ma�:i: sure that the treaty 
,, to the 1-" · and Senate noors 

Jr a vote. s· 'very member. all 
20 1 ,  can vo , At that point I 
think we can ;-.. �� ,t and we can pass 
it with bipartisan support. 
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' �  nano-s voting 
on treaty rights 
may be close 
DENNIS ANDERSON OUTOOORS EDITOR 

T be treaty rigbt.t agreement struck be­
tween the Mille Lacs Band of Ojlbway 
and the Minnesota Department of Natu­
ral Resources faces it.t fint public test 
Tuesday when band memben put the 
agreement to a vote. 

Until recently, it wu believed the 
agreement would be approved eully by a 
majority of the approximately 500 band 
members expected to vote. 

But opposition organized in recent 
weeks among some Mille Lacs band 
members, as well as some Ojibway from 
other bands in Minnesota and Wisconsin, 
may mean the vote will be close. 

Ojibway who oppose the qreement ap­
pear to fall into three categcmes: 

• Those who believe the Mille Lacs 
band should go to court to seek an even ·­
broader interpretation of bunting and 
fishing rigbt.t the band says it reserved 
under an 1837 treaty with the federal 
government. 

• Those who are tired of nonband 
members' complaints about the agree­
ment and want the issue to 10 to court to 
gain even broader treaty ngbta. 
. • Those who disapprove of the pollticl 
and/or actions of various Mille Lacs 
band tribal officials. 

Mille Lacs band Department of Natu­
ral Resources Commisaioner Don Wedll 
cautions that Tuesday's vote 11 only a 
referendum and is nonblndlq on tbe 
band assembly, which comiltl of four 
people and the band's chief uecutive, 
Marge Anderson. 

"This vote is essenttally a referendum 
that the assembly will ue to plde their 
actions," Wedll said. "A almple majority 
is all that's needed to apprc,Ye tbe aaree­
ment, but clearly the uaemhly will tab 
a bard look at everything if the vote II 
close. 

"U the referendum 11 approved by only 
a few votes, it's unclear bow tbe aaem­
bly will act." 

The Minnesota Legislature must a1lo 
approve the agreement for lt to become 
effective. 

The Mille Lacs band bu about 2,600 
enrolled memben, about 1,200 of wbom. 
live on the reservation. Only about half 
of the 2,600 memben are 11 yean of ace 
or older, making them ellcible to vote. 

The agreement calls for the tranafer of 
7,500 acres of land from tbe state to the 
band, cash paymentl totallq $10 mllllon 
and limited fish netting and spearinl 
rights in the 12-county NCtlon of Minne­
sota that ls part of the 1'37 ceded terri­
tory. 

Under terms of a recently released 
band conservation code, the Mille LaCI 
Ojibway would net a limited amount of 
walleyes each year fro• Lake Mille Lacs 
and spear some game fllb from a baDdful 
of other lakes in the ceded territory, u 
well u about 20 miles of the Sl Croix 
River. 
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The comervauon codl allC> perm 
deer-�unt1n1 and other fllbiDc, bantmc 
and gatherinl activities in the ceded ter­
ritory by band memben. 

The recently releued comervatlon 
code is more restrictive than many ob­
servers believed lt would be, but it bu 
nevertheless been diamilled u "l.rrele­
vant" by some nonband ap-eement crit­
ics because the code can be cban1ed 
from year to year if the band dellrel. 

Opposition to the agreement bu made 
odd bedfellows of some agreement crit­
ics; Many Ojibway who oppoae the ap-ee­
ment believe the band is sellln1 short the 
full panoply of treaty rights that could be 
won In court, while many nonband critics 

· of the agreement believe a court aettle­
ment of the conflict would deny the band 
any off-reservation hunt1n1 and filhlnl 
rights. 

Should the efforts of tbeN 1r0u.- re­
sult in either the band assembly or tbe 
Legislature voting down the a&nement. 
their union likely will fall a� u tbe . 
two factions begin working 11ain toward 
opposite ends - band members for 
broader court-ordered treaty rlptl; non­
band members for narrower. 

Some non-Indian Wlscolllln treaty­
rights opponent, have allo been support­
ing their counterparts In Minnesota la 
put months In elforta to derail tbe 
agreement, perhaps boplnf the U.S. SO­
preme Court may someday rule that MID-
nesota and Wiscolllln Ojllnrw

..,
...-�e DO 

off-reservation buntiq 1114 rlp1* 
under the 18S7 treaty. 

Wisconsin Ojlbway have already WGD 
in federal court utemive off-...-vatkll 
hunting and fishlnl rlptl ander tbe 1U7 
treaty. Court decillom rendered ID tbe 
Wisconsin treaty rilhta CINI don't nee. 
sarily apply to the Minnesota conflict, 
however, because the two ltatel an ID 
different federal Judlc:tal dlltrlca. 

A 
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Tribe int8rias�� 
to limit own 
fishing rights 
Mille Lacs Ba ..A ready 
to curtail walleye take 
By Robert Wbereatt 
Staff Writer 

In what is considered a major conces­
sion by the Mille Lacs Band of Chi� 
pewa, a new tribal conservation code 
is expected to ban walleye spearing 
by band members on Mille Lacs 
Lake during spawning season. 

The code, which will be announced 
next week, is also expected to require 
band members to use smaller mes.h 
nets to take game fish and limit them 
to two deer per year in 12 counties of 
east-central Minnesota. 

Those anticipated provisions could 
reduce resistance by some hunters 
and fishennen to � proposed settle­
ment between the Chippewa band 
and the state. 

The concessions were disclosed 
Wednesday by Sen. Steven Morse, 
DFL-Dakota, who said he will be the 
main Senate sponsor of a bill ratify­
ing the agreement. 

Legislature '93 
• Le'.· : ·e Briefing, 2B. 

Whil� · .. �iics in the band's conser­
vation .�ooe are not pan of the &gm!5 

ment or th� ratifying legislati.·.�i'i. 
Mom: said ic ;,1ould allay some con­
cerns among legislators, several of 
w!lorn have expressed doubts about 
vor '·i ,o approve the agreement. 

Spearin1 continued on page 48 
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Spearing/ 
Legislature, 
band members 
must give OK 
Co11dn� · '" pqe 1 F  

Don Wei, ,.he ban<i 
sources CC·r;,:nissioner, ·, j1catec 
in the past that the co;, �ould be 
conservative because th:· .·.-ind, too, 
has an interest in preii(':,ving and 
propagating the resources. 

Yesterday, though. was the first indi­
cation that walleye spearing during 
spawning season, use of smaller nets 
that do not catch and kill larger fish. 
and a deer-taking limit that is similar 
to that pennitted by the state for 
non-Indians would be pan of the 
code. 

The Legislature and band members 
must approve the settlement. The 
band will vote March 2. Morse's bill, 
if passed by the t· ·u�· ,nd Senate, 
win constitute appi 11a: · · the state. 

The agreement would keep the issue 
from going to trial in federal coun. 
The band has filed a lawsuit claiming 
that an 1 837 treaty with the federal 
government gives it unlimited rights· 
to fish '.')',.,c:\ hunt outside its reserva­
tion ; • ·  east-central M· - �-,.�ta 
coun1 , -

Some ,·.�1,:.,onents o f  the 11.,i(,,.,,,..ment 
contend ·that the state should 11sk the 
coun fight, 
The Depanment of Natural Re­
soUr!.�1. though, has said that the 
sta� • uld probably lose and that a 
jurl� · .1ld allow the band to take 50 
perc:1;:· . of the available game fish 
from 1 37 lakes. including Mille Lacs, 
the most prolific walleye spawning 
ground in the state. 

a--· .. -· ...... - · - - -·- - ·  · . .... ···-, - · -· . 

' /� -� , ' '"'\reab" 
Next heal'I' · � p m  Tue. 
day, Room : . Capitol 
Commltte•: .:.te Environ-
ment and Nalura, Resources 
Three hearings expected in 
three consecutive weeks. 
Key force�· , Les-
sard, DFL-ln: :ans. 
the comm1tt1:·- (6 1 2-
296-41 36): Se, "-Aorst 
DFL-Dakota, the > .ponso1 
(6 1 2-296-5649). 
How to teatlfy: Public testi­
mony is not exp€-: :ro to be 
taken at the fir'."i·: i>IC hearings. 
Contact Less�· .� � ?trice for 
more informa• -' 

Morse predict�, lay that the 
Legislature wi · r the agree-
ment, despite · 11zed opposi-
tion from sp;.· :; groups that 
argue that it w,_.·,, . �ve the Indians 
an unfair advantage and deplete the 
state's fishing resources. 

"It's much more than just a hunting 
and fishing issue," Morse said at a 
news conference. 

There are three primary reasons to 
suppon the agreement, he.said. 

"First, we have the responsibility to 
honor the treaties of our forefathers. 
Second, I don't believe the state will 
win in court Third. the financial and 
social costs of goin1 to cou� are too 
high." . 

Sponsors of a companion bill ( 
House have not yet been annour.. 
Some DA.en, who hold a maj,.�'·" 
in the House and Senate, want.", 
pendent-Republicans to sponsc. 
bill since it is �:111 pushed by Inae­
pendent-Repub,• . ' ·" Gov. Ame Carl­
son's adminisir.: ,,:,n, according to 
Morse. 

( 
\ 
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Legislature braces ? · t/-'t}  1 , 
for debate on Mille Lacs 
I 

hunting, fishing rights 
By Robert Whereatt 
StatTWriter 

Now it is the Legislature's tum to 
decide on· a compromise with the 
M il le Lacs Band of Chippewa over 
�shing, hunting and gathering rights. 

Sixty percent of the voters in n tribal 
plebiscite approved the proposal on r uesday. That may have been the 

r.
urest vote. 

h' I  thought at the onset that we knew 
ow Mille Lacs felt," said Sen. Bob 

�essard, DFL-International Falls. '"I 
txpected it to pass." 

hut Lessard said the agre::-ment's 
thances are more doubtful in the 
Environment and Natural Resources 
Committee, which he chairs. and 
where the proposal faces its first leg­
i slative vote. 

J.l don't think it [Tuesday's vote by 
the band] changes either way the 
opinions of the Environment and 
Natural Resources Committee,'.' he 
said. "This is one of those votes that 
you're not going to be able to count 
until the day we vote on it." 

ta. 

Mille Lacs treaty 
Committee: Senate Environ­
ment and Natural Resources. 
Next hearings: 10 a.m. to 2 
p.m. Friday and 1 0  a .m. to 2 
p.m. Friday, March 1 2. If more 
time is needed, testimony will 
be heard 10 a.m. to noon Tues­
day, March 1 6. All hearings in 
Room 15, State Capitol. 
Committee vote: March 16. 
Sponson Sen. Steven Mors�. 
OFL-Oakota, 296e5649. 
·How to testify: Contact 
Tony Kwilas, administrative 
aide to Sen. Bob Lessard, 296-
41 36. 

The band gave the· territory to the 
federal government under an 1 837 
treaty, but retained broad hunting 
and fishing rights. Some who op-­
posed the compromise contend the 
band subsequently gave up those 
rights. Without saying how he will vote, 

Lessard said, "I have some very deep· ·  
reservations about it." If the band lost in court, it is possible 

members would be subject to all 
Lessard has scheduled eight hours for game and fish regulations, like any 
public testimony on the contentious other Minnesota residents. . 
issue, starting Friday. 

Sen. Steven Morse, DFL-Dakota, the 
chief sponsor of a bill that would 
ratify the compromise, said Tues­
day's vote was ndt an overwhelming 
endorsement by the Chippewa. .. 
"It shows the ambivalence within the 
band that I think is also in the gener­
al public," Morse said. "There are 
extremes on both sides that want to 
go to court." 

That was the choice for the band and 
it  is the choice for the Legislature: 
Ratify the compromise or seek a �et­
t fement in court. 

Tht! compromise would s...:ttk a law­
� ·. : t t  by the band against 1 h-:  state. 
: ne band asserts a right to fish. hunt 
;J ,10 gather without state r�gulation in 
1 .2  coun ties in east central \ l inneso-

On the other band, if. the state lost, 
the band could take up to SO percent 
of the fish and other natural re­
sources in the 1 2-county area. 

The compromise, already agreed to 
by Gov. Arne Carlson,,would: 

• Limit Indian netting and spearing 
to an exclusive tribal zone on 4.5 
percent of Lake Mille Lacs, six other 
lakes and parts of two rivers. 

• Give the band 7,500 acres o(public 
land. 

• Require the state to give the band 
$8.6 mi l1 ion now or $ 10 million over 
four years. 

• Disrrms the lawsu i t  against the 
state. 
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SAINT PAUL PIO 

POLI 
Moe says Mille Lacs treaty 
needs push from Carlson 
GARY DAWSON STAFF WRITER 

Gov. Arne Carlson will need to 
show more leadership on the pro­
posed Lake Mille Lacs treaty set­
tlement if he wants it to. pass, 
Senate DFL Majority Leader Rog­
er Moe said Wednesday after the 
pact failed its first test in a Senate 
committee. 

Moe said the Independent-Re­
publican governor's · inability to 
deliver votes of IR senators for 
the settlement means the issue is 
oogged down in the Senate Envi­
c< : ·,ment and Natural Resources 
Committee. The bill's sponsor, 
Sen. Steven Morse, DFL-Dakota, 
declined to call for a .vote early 
Wednesday after ·a 12�bo.ur bear­
ing because of a lack of · support 
fFom a coalition of IR and DFL 
committee members. 

The proposed settlement, which 
would avoid a federal court trial · with a judge deciding the . extent of 
Indian bunting and fishing rights, 

· ·creates an exclusive 6,000-acre 
tribal fishing zone in the southwest 
comer of the lake with limited 
spearing and gill netting of wall­
eyes. It also allows game fish 
spearing and netting on a half doz­
en other lakes and two rivers and 
-rough fish spearing and netting in 
-136 lakes and rivers in 12 counties 

.:. .iil_ east-central Minnesota. 
�-=�,:t's kind of indicative of a lack 
.:-.�_-Jeadersbip if the governor can't 
_· --�-senators of his own party to go 

along with a bill that is bis own 
initiative," Moe said. 

Senate Minority Leader Dean 
Johnson, Iij-Willmar, however, 
said the governor has been work­
ing hard and the two will continue 
to attempt to persuade IR sena- · 
tors to support the pact. · 

"The issue is not dead," Johnson 
said, noting that emotions are run­
ning high on the settlement issue 
and senators need more time to 
understand the -merits of avoiding 
a federal trial that might give . 
more bunting and fishing rights to 
the Mille Lacs Chippewa. �- _ · 

"I don't agree that Republican 
senators need to be persuaded by 
the governor to vote for this bill," 
said Sen. Bob Lessard, DFL-lnter- · 
national Falls, an opponent of the 
settlement. "They are an indepen­
dent breed of cats, not a bunch of 
trained seals.'� Lessard also said 
as far as be is concerned the issue 
is "dead" in his committee, but 
Moe and Morse said action ';�an be 
resumed. 

Carlson's chief of staff, F,d 
Stringer, said the governor is do­
ing bis part but expects Moe, 
whose party holds a 45�22 majori­
ty in the Senate, to make an equal 
effort. · 

The House Environment and 
Natural Resol\fces Committee is 
scheduled to hear the bill at 10 
a.m. today in Room 10 of the State 
Office Building and again follow­
ing a 2:30 p.m. House session. 
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Rod Sando 
The Natural 
Resources 

Commissioner 
favors the 

settlement. 
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Mille La� pact with Chippewa already is controversial 
GARY DAWSON STAFF WRITER 

The �roposed treaty agreement allow­
ing limited Chippewa spearing and net­
ting of game fish on Lake Mille Lacs 
could be the most controversial piece of 
legislation Minnesota's 201 lawmakers 
face this session. 

Emotions are running high over the 
slate's most popular walleye lake; influ­
ential legislators want the treaty thrown 
out and a new one negotiated or the 
dispute left lo federal courts lo settle. 

But Department of Natural Resources 
Commissioner Rod Sando and Gov. Arne 
Carlson say the settlement will preserve 
Mille Lacs' fishing and end the risk of a 
possible adverse ruling in a lawsuit that 
would open the lake lo virtually unlimit­
ed commercial fishing by the tribe. 

The governor, ·and some legislators -
including Rep. Willard Munger, DFL-Du­
luth, chairman of the House Environment 
and Natural Resources Committee - say 
an adverse court decision could create 
ugly racial confrontations like those ex-

perienced in Wisconsin. That could have 
a severe impact on tourism and poison 
generally positive white-Indian relations 
in Minnesota. 

But other lawmakers, encouraged by 
the Save Lake Mille Lacs Association, 
whose honorary · chairman is former Vi­
kings Coach Bud Grant. and additional 
groups opposed to the treaty settlement, 
want it defeated and the state's lawyers 
to go back to court. 

"Politicians are always making deals 
- everything to them is a deal," said 
Grant. "Well, this involves right and 
wrong. It's wrong to put nets in the lake, 
it's wrong to spear fish. And you can't be 
half right and half wrong." 

Dick Sternberg, Save Lake Mille Lacs 
vice president and a former DNR fisher­
ies biologist. maintains the DNR bowed 
to political pressure from Carlson t<_> set­
tle the dispute so it wouldn't drag on· and 
become a political issue in 1994, when he 
is expected to seek re-election. 

"That's absolutely false. We have said 
from the beginning we thought a negoti­
ated settlement was a good idea if it was 

a good settlement,"said Marcy Dowse, 
DNR information and education director. 

Disagreeing about the "good" is Sen. 
Charles Berg, DFL-Chokio, chairman of 
the Senate Fish and Wildlife subcommit­
tee, who says DNR officials proved to be 
"poor" negotiators. 

"Spearing and netting in Lake Mille 
Lacs, six other designated lakes and 20 
miles of the St. Croix River is something 
that sport fishermen cannot accept," 
Berg said. "I don't think it will pass with 
those provisions in it." 

Sen. Bob Lessard, DFL-lnternational 
Falls, chairman of the Senate Environ­
ment and Natural Resources Committee, 
also has doubts. "I'd be less than candid 
if I didn't say there is overwhelming 
opposition to some provisions, including 
the exclusive tribal fishing zone," he said. 

Sen. Gene Merriam, DFL-Coon Rapids, 
considered a voice of moderation in the 
Legislature, said, "I'm not convinced it's 
a very good deal" 

But Munger, though he doesn't like 
spearing, also said the DNR "has done 
the best job under the circumstances." 

And he's not surprised Berg, a fr�uent 
critic of the DNR, opposa the trezty. 
"He would oppose the second coming of 
Christ if DN.R arranged it,'' Mooger said. 

The proposed agreement allows subsis­
tence spearing and netting of as much as 
24,000 pounds of fish on a 6,000 acre zone 
in the southwest portion of Mille Lacs, 
six other lakes and 20 miles of the St. 
Croix River and includes a $10 million 
stab• payment. Spearing and netting non­
game fish would be allowed on 136 other 
lakes. 

While the treaty granted fishing and 
hunting rights to the Chippewa at the 
pleasure of the president, opponents say 
President Zachary Taylor rescinded 
those rights in 1850. Critics also point out 
that the Mille Lacs band later received 
$9 million in compensation for several 
claims. 

But Don Wedll, natural resource chair­
man of the Mille Lacs Chippewa, says the 
band retained its hunting and fishing 
rights in subsequent federal actions and 
that the settlement is a reasonable one. 

� 
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MH!e Lacs Band 
ratifies compromise 
By Pat Doyle 
Staff Writer 

Mille Lacs Indian Resenatlon 
The Mille Lacs Band of Chi.:,�wa 
approved a compromise with the 
state Tuesday over fishing, hunting 
and gathering rights, setting the stage 
for a showdown in the Legislature 
with s,:,orting groups that oppose it. 

: 1it of the Mille Lacs voters 
ralili.:-J the agreement, which was 
fashioned by their leaders and state 
game officials. The strongest support 
for the agreement came from on the 
reservation, north of Onamia, while 
band members who live in Minne­
apolis and voted in the plebiscite 
opposed it. 

Tribal chief executive Marge. Ander­
son had pushed hard for the -,rec­
men• visiting band membcn' homes 
to t�. ;,J.un its terms. "It's wonderful/' 
she said last night after the resul15 
came in. "This is what the people 
want, and we'll go for it." 

Because the plebisci� was not bind­
ing, tribal officials COfllideRCI reject­
ing the deal if the vote had been very 
close. But Anderson said the wide 
margin of support among band mem­
bers would prompt the council to 
give the agreement final approval 
this week, and send it to the Lesi,la­
ture, which also must ratify any deal. 

Vote continued on page 14A 

!Vote/ Band would get 7 ,500 acres and · $1 0 mill ion 
I 

: Continued from pap IA 
I 

: The compromise would settle a law­
: suit by the band against the state that 
1 asserts claims to fish. hunt and gather 
� without state regulation in a region 
:- that inclu.;1 - · ' � �akes and stretches 
, from Cro,,. , ,, to Chisago coun­
: ties. The band ceded the territory to 
� the federal government under an 
r 1 837 treaty, but the Indians claimed 
� 1hey retained broad harvesting rights 
f: there. 
r 

(the turmoil) the kids went through 
in Wisconsin," Anderson said. "lfwe 
go to court and win, it would � a 
repeat of Wisconsin - confronta­
tions.'' 

The agreement, which was accepii·, ·· 
by 200 of 334 votr, , , ,lay, to,. , ,  
two years to negou ! -di drawn 
opposition from 1,, .,,1d sport-
fishing groups. 

If the Legislature rejects the agree­
ment, the dispute probably will be 
taken to federal court, where it could 
take years to resolve, according to 
officials of the band and the state 
Department of Natural Resources. 

} Wi�onsir, f'h;t>pewa went to trial 
1 over' the ireaty and won rights 
: to take up to 50 percent of harvest­
: able fish and other natural resources 
r throughout the northern one-third of 
) Wisc.:1nsin. The court victory was fol- Band officials ,aid last night that ihe 

i?w� � ,:·, · · ·" l?ud a!ld some- . turnout foi ,. ,  , · <;S strong. 
llm�S VIOlev, ' ID which Sport-
fishing groui:-: .· : ged on lakes to 
protest the spc.i;: frshing, an activity 
that is generally forbidden under 
state laws in Wisconsin and Minne­
sota. 

··1 didn't want our kids to go through 

,�·· ---,_ . "" 

As children vi.i}-tli basketball in one 
end of the Nay-Ah-Shins School 
gymnasium yesterday, adults cast 
ballots on the issue, which spans gen-. 
erations. And few issues strike a 
more emotional chord than Indian 
treaties and the distribution of natu-

ral resources. 

The history of Indian and white rela­
tions, the· value of ptoncy and the 
pull of family alliances played a role 
· · ,;1ers' decisions. 

deal would limit Indian netting 
,and spearing to an exclusive tribal 
zone on 4.5 percent of Lake Mille 
Lacs, six other lakes and parts of two 
rivers. It would also give the band · 
7,500 acres of publicly held land and 
SIO million over four years. In ex­
change, the band would drop its law­
suit. 

Hank Bonga, 56, said the compro­
mise "has everything in here that the 
Jm"�1 °·f-eds or wants. It makes allow-
i: · •he opposition." 

H·, · ·• ,1;jection of the i: · · · -�·mmise 
by li<i:td members woub · -i-reat­
ed "ambiguity about the n:µuiation 
of this band. It's the band's wish that 
this issue not reach volatility.'' 

Another voter, Fred Smith, 66, said 

he favored . the compromise as a 
quick way to hold the state account­
able for some of its obligations under 
the treaty. Whites got the land in the 
1 2-county ceded territory a century 
ago, and now sport-fishing groups 
"don't want to give us what we want­
ed," he said. 

One of the strongr · ; wurces of oppo­
sition to the agrc��ment comes from 
members of the band who live in the 
Twin Cities. Although they were able 
lo vote last week in Minneapolis, 
some drove to the reservation yester­
day to cast ballots. 

Even though the agreement passed 
by a comfortable margin, some band 
members still wanted to go to court, 
where they felt · they could win a 
judgment similar to that wor hv Wis­
consin Chippewa. 

"•:< · · - the land up i, ,ll of 
our , :t;l r1s," said Rose Boy,· : , who 
said she voted against the deal. She 
said the band should take the dispute 
to trial. "It will mos\ likely succeed 

because of- what happened in Wis­
consin." she said. 

'"If the courts agree with us. we get 
everything." said Jackie Benjamin. 
JR. "But ifwe go with this agreement, 
we're very limited in wh:1:· ,·, ·· ,-,1uld 
do." 

Earlier in the day she brout,, . ,  : i c , 4-
ycar-old daughter, Cassandra Beau­
lieu, along to the polling place at 
Nay-Ah-Shing School. She said the 
band had little to lose in court be­
cause it's not exercising rights it 
claims under the treaty. 
''The treaty is part of our culture and 
traitifr,., " Benjamin said. 

She ,,er opposition to the deal 
was 1ni1uenced by !iH' i -fishing 
groups who have dismissed the treaty 
as irrelevant. "I'm tired of that. They 
are so against the agreement .and 
want to take it to court and fight. 
Well, let's do it. l f it takes seven to 10 
years, let i l .  My kids are still young." 

Ballots were cast at four voting 

places: the reservation north of Ona­
mia on the west shore of Mille Lacs 
Lake, in Isle and McGregor and at a 
location west of the St. Croix River, 
where many members live. About 
half of registered voters live on the 
reservation. -

Legislators had been waiting to see 
whether the band would approve it : 
before acting. 

"They were worried about how some 
of this would come out," Anderson 
said. "They thought there was a pos­
sibility we would vote it down. I 
didn't know either. We don't have a 
poll to determine what the feeling 
was out there." 
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Legislature confronts a dicey. proposition in settlemeht 

Ron Schara 

Ul 
N 

The Mille Lacs Band of Chippewa 
put its bet on the table last week and 
passed the dice to the Minnesota 
Legislature. 

One side now has agreed to the 
proposed settlement of tribal hunting 
and fishing rights over the 1837 
Treaty area. 

It's now the Legislature's tum to 
play. 

Big stakes. 

It's more than walleyes. This is about 
people's lifestyles amJ businesses. It's 
about taxes and property values. 

The other day, a Wahkon, Minn., 
woman who lives on the lake called 
to say her concerns didp't include 
fish quotas. She wonders about lost 
county taxes and who'll make up the 
payments. She's concerned about 
property values on the lakes affected 
by the proposal. The tax questions 
haven't been raised much by the 
media, she argued. 

Another Mille Lacs resident called 
about his predicament, which 
included the use of his lake cabin 
within the proposed tribal fishing 
zone. He has angling friends who 
traditionally come to his lake cabin. 
It's one of the reasons he has the 
cabin, he said, for the fishing 
fellowship. 

Under the proposal, he would be able 
to fish the zone, but his buddies 
would be prohibited, unless they're 
in his boat. "How can I put eight 
friends in my boat?" he asked. He 

says he pays taxes on the cabin but 
that the agreement will mean "I can't 
enjoy it like before." 

This is also about settling historical 
contracts and cultural differences. 

A reporter suggested the other day to 
Don Wedll, the band's commissioner 
of natural resources, that the 
settlement controversy might 
disappear if the use of gillnets and 
the exclusive zone were eliminated 
- provided the tribe's wants and 
needs could be fulfilled, too. 

Wedll said he had another idea for 
solving the dispute. He suggested 
that the band's problems also would 
disappear if most ofus (including 
this reporter) went back to Europe. 

We laughed. 

The white man's question and the 
Indian's answer might have placed 
the issue in sharper focus. 

Now the vote moves to the 

Schara continued on page 14C 
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Schara 
Continued from page 16C 

Legislature. 

Sen. Steve Morse, Df'L..Dakota, is 
a ,. · hor of the agreement bill. He 
agreed that there are concerns in the 
proposal that can't all be addressed! 
"The fact of the matter is, there are' 
tradeofTs, .. he said. 

Morse said last .. · k that he dislik� 
the idea of gilln(: .• :n Mille Lacs, , 
"but I feel the agreement is the right 
thing to do." He said he would rather 
risk having gillnets in a small area � 
(6,000 acres) of Mille Lacs than turn 
over the entire lake plus hundreds of 
other lakes within the 12-county 
1 837 Treaty area. 

"But I have to admit the mail I'm 
receiving is running mostly against , 
the agreement," Morse said. 

i Other legislators i� that the 
majority of phor ":alien and letter'· 

' writers are oppc��'l,i to the settlemec.c:-. 
i 

"The reason there's 1:: : _: agreement is 
because Minnesota 1s being sued," 
Morse said. "I may not like the 
settlement, but 'I think it'll be better 
than a court decision. We don't have 
a good court case. 

"lfwe lose if . ·1 we could lose . 
control of al: ·:sources in the 
Treaty area. ix - :Band loses ir 

i court, they are wriere they are t-:, :: :r:' 

Morse said he's c,,nsidering other 
factors, includfr,\ 1he strong 
probability that a federal judge will! 
be more inclined toward the Indians' 
position. 

If Doug Iverson were a legislator, � 
would vote "no" to the agreement. , 
Iverson is one of the leaders of the 
most vocal critics, th� Save Mille , 
Lacs Association, ar . .  -. nbrella group 
of hunting and fishiu• organizatiom. 

"I'm not anti-settlement It's just that 
we're against this one," Ivenon sai4. 
"We were not allowed any input The 
exclusive zone is just like building 
another fence between Indians ancf 
non-Indians." 

Iverson says the Legislature should 
vote down the agretment and reo�n 
negotiations. However, according to 
tribal leaden, that's not an option. • • 
"This ii like rolling the diet.: over the 
best walleye lake in the we-: \/:. -,. 
Morse said. 

One roll is on the table. The dice 
have been passed. , _  

1
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Get full Vote on 
treaty· · settlement 

A trut,. 11tU•�. " nl wtlh tht MIii 
LIM bri of ChlJtptWI WU dtllt a 
MvtPI bloW ltMi WIik when tht 
81"111 IP()ttlOr p'-tlttd tht blW Juat 
blfort . Y01t, 

I •  n .  · 1.o b L • 1 • 1 r d , 
0,L•ln1ern1t1on11 Fall�.l��d hi 
donn't lfflow tf hl'I rtlUDfflR hit blft 
for co1*dtrltlon. He �llid 1M bl 
from a oommut11 Juat b1fort 
oommlttae rntmbtra were IOhtdulld 
to dtoid• whether to Hnd It to lhl 
full lenate. 

Wht,e lht bnl llktlV WOUid havt 
narrow1y p111ed out of .the oommlhl. Ulllf'd said I held 
oount of tlla �u11 In the Ml 
llnatt 1h0Wld the tfllty didn't 
have 1nougn 1upport ID pUI, 

The bllf d•rvet an on-lht-NOOld 
vott � thl fuft memblrlhlD. ol both 
1hl HOUII and ltnatl. II fhl blH 11 
dlfHt1d, MlnnllOII vollll have a 
,19ht 10  know who to hOld 
re9PO".'llbll ff and when ttll oourtl 
atvt lh1 lndlan band nmoh broldlr 
hunting and fishing rtghta In thl Male 
UOl ltll, 

Thi IO".MrMnt would allow band 
ffllfftblrl to nat and ...,. game fllh 
tn an IIXGtulM filhlna zone on 1 
tmalt por11on of MINI uca Lake. I 
would lettie • laWIUlt In whloh thl 
bind olalma the nght under an 1117 
� to flah ·ind hunt tn 11 
tlll•otntral Mtnneeota countte, 
Without a&a&e ,egulatlon. 
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sportsmen, ti!sort owners a!ld �axpayers who could lose. 
' 

But failure to reach a negotiated set­
tlement with the Ojibwe band could . drive 
the Indians into court to seek full resto­
ration of their 9riginal treaty rights. 

If the case ,. �settled in court rather 
than by compromise, state conservation 
officials fear,' tlf1f band could win much 
more than tlie state would settle for -
and Minnesota tlixpayers could pay mil­
lions in the proc�s. 
. A victory- in federal court could give 
the Mille Lacs band sole rights to as 
much as half the fish and game in a 
12-county region of east-central Minneso­
ta - an area tha�;was ceded by the band 
to the federal gov�tnment in 1837. 

There i� conside�_aqle 
precedent·. f�r tha1: :'out- MILLE LACS come: Similar court 
battles have been won 
by Indian bands in Wis- . 
consin, Washington .__· · .-· 
state and Michigam !l'he --=: 
Wisconsin = suit, 1 Vlf Plch_ .. , 
involved the same .)�37_ · . treaty but was tri�.in .· 
a different (eder41 lii�- · : · cial district, took B 17 _ :: . 
years to settle, 3c&t $12 million�.- and 
awarded Ojibwe f:,ands rights to half the 
fish and game in: the. northern third of 
that state. , ,r . 

1 5 5 
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poli_cies-�nd the 
turbulent '69s. 

'Y TUESDAY 
Mme·Lacs . - . ·agrEieine��J�. 
stalled in' the . t,ei�i���tt)/.°_c 
. de�·ite� warnings 
th�statf3 'co·uld 
suffer significant 
losses in a treaty 
court battle. 



But money and land would not be the 
only things at risk in a court fighl The 
tense deten� that3�ts between Indian 
activists and )v�te;s1>9rtsmen�and sports­
women in Minnesota �could be: shattered, 
spawning possibly �viQ�ent ,confro*tations 
at boat landings and hunting sites. 

"Any state faced· with this type of con­
flict should consider greatly the many 
benefits of a =negotiated. settlement," says 
George Meyer, head of the Wisconsin De­
partment of Natural . Resources, and a 
leading lawyer in Wisconsin's protracted 
court fight with Ojitwe bands. "I believe 
that any court rulint,jJ that follow prece­
dents . . .  will generally result in greater 
resource allocations · to 'tribes, and away 
from nontrib� interests/' 

Under the prOJ>i9Se,d �lie Lacs agree­
ment, the 2,66,Q-member .. Mille Lacs band 
could harvest. abclut 2 .• �000 pounds of 
Mille Lacs walleyes in an average year, 
compared to �55,000 pounds taken by 
sport anglers: ,., 

The percent�ge : of walleyes allowed 
the Indians under the agreement would 
be relatively low. Yet anglers and resort 
owners fear th�:tliere would be no way 
to control the I number ol fish actually 
caught in Indian n�ts, '. and that the pres- . 
ence of nets. ap4'jpears would discourage 
tourism - a $42 ·million-a-year industry 
in the Mille Lacs- 'area�· · 

Netting of fish' also _offends the sensi­
bilities of sport anglers who practice con­
s�rva tion by returning caught fish to the 
water. 1 n� � 
· The compromise has been approved by 

the band, but is :s�lled in the Legislature, 
where some la�akers call it "dead," 
and where oppo_neilts are threatening to 
undermine lndiarl' casino profits if the 
pact passes. i: :e · 
: If -the Legislature fails to pass the 

agreement, the band's treaty-rights law­
suit will return toi:federal court in Au­
gust. 

If that happens, and if the Mille Lacs · 
band wins extensive off-reservation fish- · 
ing and hunting rjghts in court, band ·· 
members say they will feel free to .com- · 
mercially fish Lake Mille Lacs, which 
could place band fishing nets · throughout � 
the lake, rather than in· ·a small,. restrict- : 
ed area - · · · · · -· ·, .. , · ..: And, 

0

band 1J.ders say, ijiey �y_,,not 
stop at Mille Lacs walleyes; a co� ·vic­
.1ry may give them the go-ahead to har­
;est and re$ell other fish and game in the 
12-county ceded territory. · 

Still, opponents of the · agreement _say 
they want the conflict returned to. court, 
where they believe they have at least an 
. even chance of winning. 

"I believe the state would ·present a 
very strong case in court," argues state 
Sen. Gary Laidig, m-Stillwater. 

Some settlement opponents concede, 
however, that their strategy is to oppose 
the Mille Lacs band now and in the fu- . 
ture - even if the band wins off-reserva- 1 

tion hunting and fishing rights in court. _. : · 

"The band isn't going to net Mille Lacs, 
and they're not going to fish it commer- . · 1 cially, even if they win in court," promis- ·· , 
es DFL Sen. Charlie Berg, .. who s.:':·,·1 he j 
represents sportsmen . and who ler .. ,. o� · · 
position to the pact1 in the Legislature� t 
"There will be too much pressure put on· 
them from both inside and outside the 
band to fish the lake commerciaµy�" 

There have been no explicit physical 
threats. But in Wisconsin, even .. after the 
court affirmed .the Ojibwe _treaty _rights, 
Indian s��rfishers were · harassed at • 
boat fa:-,dings� where raucous, occasional- 5 
. Iy violent demonstratioll$ by non-Indians :. 
sometimes erupted. 1 • ·• r 

· 
Be

.
rg is explicit about :,as legislative . 

threats: li .  pie Jndians attempt to net or 
spear wall�yes�in Lake Mille-Lacs, Berg 
says, he'll continue his attempts to legal­
ize video slot. machines at taverns 
throughout . the state�: Berg (Jays such an 
expansion of - gambling - in Mi�esota 
would cut profits at the Mille Lacs band's 
two casinos. 

Berg is not alone in his ire. A recent ... 
statewide survey showed that about half 
of Minnesotans questioned want the state 
to fight the Mille Lacs band's treaty 
rights claims . in court rather than ap­
prove the c�mpro�ise bill. 

Agreement faces hostility 

Unemployment. Poverty. Discrimina­
:. tion. Genia and Wedll know. that each of 
these plagues American Indians, a rac� 
of people· struggling to reclaim cultural 
pride and to instill in its children positive 
identities and hope for the future. 

Matters have improved lately for ! 
Lacs Ojibwe, thanks largely to inc... . ..: 
from their two ca��'"'r'·�-: one near Lake 
Mille Lacs, the otht:. . - Hinckley. 

But casino profits � _ .(m1t get the band 
through 150 years of hard times. Ojibwe 
thoughts, beliefs and practices did that -
practices like the trr,:;.tional nettinJ? '"''ld 
spearing of fish, w · ·.; band men :' 
ancestors did in L�.,, � Mille Lacs 1.vllg 
before whites "discovered" the lake. 

So while Indian harv · :  � methods may 
be meaningless, even c.• :ve, exercises 
to sor::1e ' whites, Geni.a ; Wedll know 
that to many Indians. :-y are rituals 
that represent a link "to \ae past - and 
promise for a better future. 

The meeting ends. 
As the room empties, Genia and Wedll 

.. pack up their treaty-agreement literature 
and drive north, leaving the county 
named for the first territorial governor, 
Alexander �ey, a Minnesota politi­
cian who, lik� many others past and pre­
sent; : curried favor with -r,!�it� by play-

. .  ing ·:har�bal l,.with Ojibw;: · 
t ·· ·, . . 

A his�ory of intolerance 
J .�n;:i� b:� .1ple are gathered at .,: T be 1993.J �onfllct between the Mille 
c:. St . .  Paul hotel .Jr an informational Lacs band and Minnesota's mostly _,,.- ·  . .. � 
meeting sponsored by the Minnesota De- ·_ sport fis�g industry is mainly ovel, 
partment of Natural Resources. The sub- , ... · trol of . Lake Mille Lacs walleye, 1.0.e 
ject: The fishing . and hunting · treaty , � - __ state's �ost popular game fish, ar' 'e 
rights agreement signed b�. the D�� ��j- ::J>ackbon� of the state's summer �0·1.... ..... m 
the Mille Lacs band of ObJ1we. · · · ,· ·'?- 1 �·µidustr7. . 

Standing· together behind a table, fac:..- .
'/i:_ '  Confucts betwe,:2n the : ·.· gro�ps date 

ing a small crowd and answering ques-· to their first meetings. \\ . ,.,. , es -wfio came 
tions, are Don Wedll and .Jim Genia .. ·· : · · .' to settle the region wanted - and took 

Wedll is . -the Mille Lacs band DNR. � Mille Lacs area land for homesteading 
commissioner. Genia is the band's deputy --�· and development' -Before that, whites 
solicitor. Wedll is white, but his wife is took the region's timber .. · _ . . · . _ 
Ojibwe and a Mille Lacs band member/ Now the conflict is over fish and game_, 
Genia, who grew up in St. Paut is half . And this CQ.riflict, like those of the pastt·> Indian; hls father is Ottawa and Ct :,:�taw, be.an . witness to an entrenched intoler 
his mother white. 

. -.�iaiice '\by . many Minnesotans of Indians, 
Time goes -by. �ag�ol Indian game and fish harvesting 
Eventually, the meeting gets pretty :;·methods. 

heated. A few whites - mostly, fisher- : · But these harvest methods are essen-
men - crowd around . the table, jabbing tial to many Mille Lacs band members, 

-...=�. :
·· 

· -.
· 

· · · who say their existence as Indian people 

fingers at Wedll and Genia, promising 
that the band will never be allowed to 

1 put nets and spears in Mille Lacs. 
Wedll and Genia just listen. 
They know that for many non-Indians, 

"going qp north" for the weekend to fish 
Mille .Lacs has become a Minnesota tra­
dition. They �lso know a lot of people in 

; the Mille Lacs area depend_·on sport fish­
ing · for th-eir livelihoods. · · 

So thi1: · ." that side of the st · 
But C . . A and Wedll know, , that 

the Millt: Lacs Indians have betn kicked 
around for longer even than band elders 
can remember. 1 5 6 

depends in part on their continue_d prac­
tice of tribal customs. 

Some Indians even the current 
treaty-rights fight is le:> ·· oout fish than 
about cultural identity -� about re-estab­
lishing in themselves and their children a 
,.sense of their history. 

And, the Indians say, the treaty7{ · �ts 
controversy also is about making tt(_ d­
eral government finally own up to its 

. obligations. . f � ',�h claims have drawn mostly �, 1.£8 

. in : �  1993 Min."!��'rota Legislature, -par­
tic�-; .. ;1rly in the Senate, where the bill has 
failed to pass its initial hurdle, the Envi­
ronment and Natural Resources Commit­
tee. 



Legislative roadblocks aside, the Indi­
ans do have an ally in Gov. Arne Carlson. 

Carlson says the pact is a wise com: 
promise. It would keep the matter out of 
federal court, would allow the state and 

-.
) 

the Mille Lacs band to work together to 
:ontrol the conflict's outcome, and would 
prevent the type of shoreline confronta­
tions -that occurred in Wisconsin. 

Carlson believes that racism drives 

some of the efforts to thwart the Mille 
Lacs band's limited natural resources 
�laims - an attitude which he says is 
·'non-Minnesotan." 
: But historical records reviewed by the 

Pioneer Press over four months indicate 
such efforts are in fact typically Minne­
sotan, and hav-e been since the disputed 
treaty W'as signed 1n 1�37. · · 

Consider: -.. · 
• In 1849, wheir Minnesota became a 

.. te�tory, the state's newly formed legis­
lative assembly passed a resolution urg-. 
ing abrogation of Ojibwe hunting, fishing 
and gathering rights reserved under 1837 
and 1842 treaties with the federal gov­
ernment . . Then-Gov. Ramsey approved 
the resolution and successfully petitioned 
President Zachary Taylor, a former Indi-

. an fighter, to act on the request. 
� In 1852, · Ramsey essentially con­

spired to bring Minnesota and Wisconsin 
Ojibwe to north-central Minnesota in au­
tumn to receive annual tr�ty payments, 
rather than gathering the Indians in a 

) more central location, as had been cus­
tomary. Thinking that white traders 

- could quickly move the Indians' money to 
' their own pockets, Ramsey's intent was 
, t? bolster the �nomy of the young ter-
ritory. .,. _ 

. B�t a gov_ernment . representative 
d1dn t reach the Indians until six weeks 
after his scheduled arrival, and then he 
informed the Indians their money had not 
been approved :_, by Congress. Returning 
empty-handed :'to their homes amid No­
vember snow and cold that year, some 
Indians burned canoes for warmth. An 
estimated 400 di.ed. .. -:-�-��=·· :;ffel"�\ 

• Be�een 1860 and 1-9.0Q,�tlmber com­
panies and other non�Indiaris?claimed -
illegally; by sQme accounts - large sec­
tions of the original 61,000-acre Mille 
Lacs reservation, established by . treaty in 
1855. . 

. . ' · : 
. The land was ·appropriated "--: even 
though the band had at .one time sent as 
many as 800 warriors to defend 'a white 
settlement against a threatened · attack 
by other Indians · - a gesture that won 
the band the right to remain at their 
Lake Mille Lacs homeland in an 1863 
.treaty. 
. • In 1902, many Mille Lacs families 
were forced to move from the lake that 

_) 
had been their ancestral home for 150 

. years to the newly established White 
Earth Indian Reservation. 

This relocation was a direct · violation 
of past treaties, agreements and under­
standings between the Mille Lacs band 
and the government. But federal and 
state officials, pressured then as now by 
white voters and business interests, · con­
solidated the Minnesota Ojibwe on r� 
mote reservations, thus clearing the 
Mille Lacs area f-Or white settlement and 
development. 

• In 191 1 ,  the Mille Lacs lakeside vil­
lage of Chief Wadena was burned by a 
county sheriff and an armed posse. Wad­
ena was a leader of the "nonremoval" 
Mille Lacs Ojibwe - those who had re­
fused to go to White Earth. 
Indians driven from land 

. I n  burning Chief Wadena's home, Minne­
sota authorities were continuing a drive 
for Indian land and resources that began · 
with the nation's earliest settlers and 
swept west to Minnesota and beyond. 

Many white settlers who reached Min­
nesota in· the early to mid-1880s were 
confident in their belief that America's 
.colonization was divinely inspired, and 
that "heathen" Indians were impeding 
-progress 

· Newspaperman James Goodhue wrote 
vividly .of the settlers' thirst for land and 

· profit in the Minnesota Pioneer on Jan. 
22, 1852, arguing that the time had come 

. for whites to take their rightful place as 
proprietors of the Middle West: 

"We want treaties made for �very foot 
of Indian territory within our limits, east 
of the Mississippi River. We want the 
pine lands purch�d, surveyed and sold, 

I 

on the head waters . of-- the Mississippi ; · 
River. Not only do the · interests of the ·: 
territory require this, but the whole val- : 
ley of the- Mississippi River cries aloud : 
for it. . . . - : 

"We want ten t_housand farmers, with : 
strong hands and courageous hearts, with , 
their plows and their .oxen and cattle and : 
sheep, and th�ir wives and children . . .  to : 
raise large crops and obtain large prices 1 

and enjoy vigoro� health, and build up ; 
valua_ble ·· ����� . _ of religion and : 
learnmg. · · · : - , ·°)'<j�! - - . . · ' 

: 

"We want manQfacturing eapital ' 
enough, invested in sawmills, planing : 
mills, lath mills, shingle mills, lathes, : 
and the manufacture of wooden ware and : 
the building of boats, to manufacture into : 
all possible uses, every pine log that can , 
be cut. We want thousands of lumber- : 
men, to supply the pine logs; and we ; 
want the permission -of the government · 
to buy the pine lands north of us, and to : 
continu� in and to extend, this · our legiti- : 
mate business, for our own profit and the : 
evident profit and advantage of the ; 
Great West." 

In this highly. charged environment the : 
federal government "negotiated" treaties . 
with Minnesota Ojibwe that usurped the : 
Indians' land and nearly extinguished : 
their cultures. 1 5 7 _ 

Ii 
In doing so, whites enJoyect many ad- , 

vantages over Indians, primary of which 
was familiarity with written language. 

In fact, in signing the:· treaty of 1837, 
many Ojibwe may have believed they 
were selling only their timber "from the 
usual height of cutting down a tree to the 
top," not the land itself, according to . 
Ronald Satz, University of Wisconsin-Eau 
Claire Indian studies professor and au­
thor of a book on Ojibwe treaty rights. 

Also, the fact that in the 1837 treaty 
the Ojibwe reserved the right of "fish­
ing," yet had no specific word in their 
language at the time meaning "fishing;" 
is indicative of the language gulf that 
existed between the two groups at the 
time, Satz says. · · · 

Whatever the Indians' understanding of . 
the treaty, in exchange for a relative 
handful of supplies and a small amount · 
of money, Minnesota and Wisconsin 
Ojibwe signed away everything - th�ir · 
land and their timber. ., : · It was one loss of thousands. · ! 

Gone already to a large degree was the 
Ojibwe's traditional l!f estyle, in which . 
clans and bands moved from locatiorf. to · 
location, fishing, hunting and gathering; to 
support their needs. · :, 

Many Ojibwe by . 1837 were instead 
largely dependent on white traders, �o 
exchanged supplies with Indians (or 
pelts. In effect, many traders held Indi­
ans hostage, tempting them with alcohol . 
- with which Indians had little phys1o- · 
logical tolerance or models of modei;-a- ; 
tion. .; 

At the time, white leaders seemed�- to ' 
have no qualms about their actions. The : 
prevailing wisdom among Christiaq. ju- : 
ropean settlers was that lndiau· �re ; 
incapable of becoming civilized. . : 

In his book, "Savagism and Civiliia- ; 
tion, a study of the Indian a�d the Am�i-
can Mind," Roy Harvey Pearce says that 
in settlement days Indians' were consid- r 
ered by mariy whites to be the "zero··' of1 
human society.,, . � r 

Rather than represent early civiliza- · 
tion, Pearce says Indians were believed ' 

, "bound· by noncivilization: and so the In- ; 
dian must vanish, for noncivilization is . 
not life." 

This mindset excused and encouraged , 
the abrogation of Indian treaties. 

A Kansas . newspaper summed up the ' 
sentiment many whites felt against Indi-
ans a century ago: 

"A set of miserable, dirty, lousy, blan-
keted, thieving, lying, sneaking, murder- · 
ing, . graceless, faithless, gut-eating : 
skunks as the Lord ever permitted to 
infect the earth, and whose immediate 
and final extermination all men, -except 
Indian agents and traders, should pray 
for." 



Thr ·�oeclal . report� .. Traditions 
a· Jke," was reported and 
wntcen by _Pioneer Press 
Outdoors Editor Dennis 
Anderson,  42, a sportsman . who 

· has won several national 
t-wards· for his journalism, 
uncludlng the Edward J. 
Meeman National Journalism 
Award for environmental 
reporting and the Associated 
Press Sports Editors 
investigative reporting award. In · 
1 989, he was one o{ three 
finalists for ? \':>lJlltzer Prize in 
specialized · ·· )rting for his 
investigath: . ,::ries on the 
decline of Nonn America's 
<;lucks. He has an English 
degree from. the University o� 
Minnesota-Morris and a 
maste�'s In journalism fron� 
University of Minliesot�. 

� 

Library research for the proj�ct 
was done by Ruth E�m_cke.- , · 
Design and r ,  ;nlng were done 
by Bill Bradle:, , Ellen Simonson, 
Laura Hopple Treston and 
Nancy Ward. 
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Twin Cities 
) sportsman 
yiews treaty 
as a threat 

- -� Carlson is .from the Twin Cities, but spends 
much of his free time on Lake Mille Lacs, where, 
his family has a cabin. 

Carlson opposes the treaty rights agr�ment 
struck between the Mille Lacs band and the 
state, and thinks the conflict should be taken to 
court, where he believes the state will prevail. 

, He is an active member of the Save Lake Mille 
· Lacs Association, which opposes the treaty _ rights agreement. 
: As do the Ojibwe, Carlson has his own Lake Mille Lacs · 
traditions. - Big water. Walleye. Friends at the lake. Each of 
these is important to Carlson, and each, he feels, is at risk if the 
compromise agreement between the state and the band is 
approved. by the Legislature. 
_ Better for the state to go to court, Carlson believes, where the 
Mille Lacs band's off-reservation fishing and hunting claims 

) will be proved invalid. 
: This is Carlson's story: 
I 

• . 

Lake cabin becomes tradition 
I , 

, , 1-- . : was born in 1961 in St. Paul, and went to my family's 
cabin on Mille Lacs before I could walk. In:summer, everyone_. 
�ould come up to the lake. Cousins. Neighbors. Everyone. · 
, "My great-grandfather was a farmer near Cambridge who· 
bought property on Mille Lacs in 1950. He fished the lake long 
before that, but 4idn't buy the fot until 1950. He put a concrete 
block house up -0n the lot, and that's the cabin we still own. 
I "It was my grandfather and my father who taught me to fish. 
I can still remember going out in our 16-foot Starcraft when I 
was a kid. I was so small µiat sometj.mes I could barely peek 
9ver the gunwales. · · : -
: "We had a 10-horsepower Johnson and we'd go out to the · flats, seven or eight miles out, and sometimes 

all I could see was water,_ the waves were so 
big. We'd lose sight of the horizon, seeing noth­
ing _but waves. But we'd catch walleyes . . "At one point when· I was very· young, my 
grandfather· and my father were talking about 
selling the place. I told them if they did, I 
would disown them. I don't know if that played 
any role iil their decision process. But if it did, 
I'm glad it did. Because we still have. the place. 

"When I was a kid, we always stayed within 
. . game laws. At the time, catch-and-release was 

· not part of what we did. Now times have changed. Today, I 
releas� most of the big fish I catch. 

) "What do I like most about going up to Mille Lacs? The 
fishing. The camaraderie. Being able to· invite people up for the 
�eekend. You know, sometimes there will be four or five boats 
tied up at our dock. 

"That's why the establishment of an exclusive Tribal Fishin� 
Zone sticks in my craw so much. I know how important it is t• 
me to bring my friends up. And I know the people on the wes 
side of the lake won't be able to do that anymore if the Triba 
Fishing Zone is established. I feel sorry for them.-

"Don't get me wrong, I'm not 100 percent against any agree 
ment between the state and the Mille Lacs band. I 'm jus 
against this agreement. 

"The band says its culture is different from ours, and that i 
wants to be able to exercise some of its traditional methods o 
fishing arid hunting. If that's what they really want to do, 
would think some sub�istence spearing on Mille Lacs would b1 
good enough. , · 

"But that's not the argument we've been getting out of th, 
band. · 

"The band wants to net Mille Lacs, and that's where I drav 
the line. I'm against nets because I believe they are detrimenta 
to the environment. 

"l agree the band has a legal argument. But so does the state 
That's why I think the issue should go to court. If it goes ti 
court, it's answered. If the settlement between the state and th£ 
band becomes effective instead, it will do nothing but generatt 
inore lawsuits. 

"The state says the settlement would produce a final result t, 
this conflict. Not true. There's nothing final about the settle 
merit. 

Sportsmen oppose agreement ' '0 ' ur group, the Save Lake Mille Lacs Association, i: 
opposed to the agreement. I'm secretary\of the group, and hea< 
of our research committee. 
. · "Essentially, we're an umbrella group that represents abou 
100 other sportsmen's groups. 

"It's our position that the Mille Lacs band has no off-reserva 
tion hunting and fishing rights, other than those that we al 
have. This opinion is �ased on historical evidence and lega 
Qpinions. 
, "When I got into this Mille Lacs thing, I said to myself, 'I 
anyone can show me that the Indians hav.e the rights-lhey sa� 
they have, then I'm done with it.' 
� "I don't want to take anything away from the band. But · 
don't think they have the rights they claim. I'll grant you th( 
band did reserve the right to hunt and fish in the 1837 treaty 
_ But in my opinion, t�ose rights were extinguished by the 18�( 
presidential removal order. . _ ":� 
, "Furthermore, during negotiations for the 1855 treaty witl­
the Chippewa, the Indians talked about giving up their nomadic 
\\ray of life, and of wanting to live like whites. In my interpreta 
�ion, this is just one more thing that extinguished these rights. 
' "You see, you can't look at this in terms of one or two thing� 
that hav� happened. There are 150 years of history that hav( 
gone into this. 
; "Granted, during that time, a lot of things happened to the 
�Ile La·cs band tha:t shouldn't have happened. 
: "None of this was right. But does that j�tify what is go�g or 
now? The only argument I've heard for signing the settlemen 
reached between the state and the band is that it's 'the righ 
thing to do.' 

"I agree the Indians have been screwed throughout history 
But that's history. Let's pick up the pieces and . move forward. 
' "And if the state goes to court and loses? Even if tha 
happens, and the band wins the right to commercially harves 
Mille Lacs, I don�t think they would 'JO it. 
, "It would cause so much trouble for them; it would just kil 
their casinos." 

1 5 9 
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.. . About 'Ojibwe' 
) The spelling · of "Ojibwe" varies. 

Sometimes ' 'Ojibway' ' is used; .other 
T times "Oj ibwa ."  For this series, 

· 'Ojibwe" has been selected, primarily 
.,. because it is the preferred spelling of 

the Mil le Lacs band. Many Ojibwe 
.,. bands prefer "Chippewa,"  which re­

fers to the same Indians� H istorically, 
Oj ibwe or Chippewa Indians also have 
been known as "Anishinabe." Based 

.,, on a poll qf Ojibwe bands in Minneso­
ta and Wisconsin,  Pioneer Press style, 

.,. in stories apart from this series, is to 
use "Chippewa." Also in this series, 

.,, references to .IQgjans commo_nly re­
ferred to as "Sioux" appear as "Da­

.,.. kota," which is the more traditional 
reference. An alternate spelling is 

.,.. ' ' Dacotah. ' '  

..., Lake Mille Lacs area 
A tentative settlement between the 

.,.. Mille Lacs band of Ojibwe and the 
Minnesota DNR ·gives the band ' ·exclu­

.,. s.ive fishing rights to a small area of 
Lake Mille · Lacs. 

T' 

.,, 

T .. 

.,, .,, 
.,, T 

.,, .,, 
.,, .,,, 
..., .,,, 
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.,, T' 
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) Proposal's .main points _..., 
Here .are the key elements of the .,.. 

treaty compromise , , reached between 
..,,, the state and the MIiie Lacs band: ..., 

• The band has exclusive fishing 
.,, use · of 4.5. percent of Mille Lacs, from .,,, 

which ·it ·. can ·  take by net or spear 
.., 24,000 pounds of wal_leye in an aver- ..,,, 

age ha·rvest .year. This compares to 
.,,, 355,000 pounds for non-Indian sport .., 

anglers. ·:_.. . . . 
.,,, • The band can also net or spear in ..,,, 

six other lakes In the 1 2-county ceded 
.., territory, as wel l  as a small ,section of ..,,, 

the Rum River and 20 miles of the St. 
.,,, Croix River. - . · ..,,, 

• The band receives 7,500 acres of 
..,,, land and $8.6 mill ion. ..,,, • Fish and game harvesting by 
.,, band members in the 12-county ced- ..,,, 

ed territory wil l be regulated by band 
..,,, code. The code has been released ..., 

and is considered restrictive, but can 
.., bn changed unilaterally by the band. ..,,, 

• No fish or game taken by band 
.,,, members can be sold. ..,,, 

• The state and the band will coop­
eratively manage many natural re- ..,,, 

· sources in the ceded territory. 
• · Agreement is final between the ..,,, 

) .., Mille · Lacs· . band and the sta
h
. te over 

.,,, any rights the band might ave _re- ..,,, 
served under 1837- and ·  1 855 treaties 

.,,, with the federal government. .., 

�O;:RESERVATION . . . j STATEc'FORE$t:: 

.,,, 
..,,, 

.,,, 
..,, 
.,,, 
.,, 
.,,, 
.,,, 
.,,, 
.,,, 
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.,,, 

·Manifest. Destiny 
exacted heavy toll 
on Ojibwe band 

efore settlement by whites could occur. · 
near Lake Mille Lacs, Ojibwe had to be 
cleared off their traditional homelands . 
The most dramatic relocation occurred 
in 1902, when the White Earth Indian 
·Reservation was· opened in northwest 
Minnesota . 
· Though government officials forced 

many Mille Lacs band members to go to White 
Earth, some refused, splitting families and becom- . ing, in the words of one historian, "landless people in 
their own homeland." 

Those who remained were run off by authorities to 
make room for white development and white sport­
ing and recreation \Dterests . 

What follows is the story of the day Mille Lacs 
Ojibwe Chief Wadena, who resisted the move to 
White Earth and was put in irons. His village was 
burned_ by a local sheriff.. . . _ . . The story was reported in this newspaper_ in 1911. 

The expulsion from paradise 

' 'T he whites, in opening the Mille Lacs Indian 
reservation to settlement, have burned a · village -
the ancient city of the tribe, a seat of government, a 
battlefield, a place of the burial of the dead, a place 
of . religious and military and historical renown -
and the Mille Lacs band of Chippewas, after stand­
ing back and, shouting with ironic laughter, have 
begun that last hopeless wandering in the wilderness 
which will culminate only with the vanishing of the 
race from the Earth. 
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':Nowadays, only one difference of opinion re­
mains between the whites and the lndiam: The Indi­
ans do not wish to go· to White Earth to be schooled; 
policed, and converted - and_ consequently· they 
play hooky as often and systematically as possible 
with no sort of excuse. . . .  

"Year by year, a patient pi:ocession of Indian -
agents · have persuaded the various wandering bands 
of the tribe to go into modest retirement at Leech 
Lake, until that reservation had a population of 
3,000 and only 75 bad little Indians remained near 
'.-he site of their ancient village with its earthen 
works, mounds, monuments and burying grounds on 
the shores of that mythically beautiful lake of a 
thousand lakes, · Mille Lacs. 

"It was this remnant of the band who were evicted 
from the newly platted summer colony on the south 
shore, stimulated to stubborn resistance by the ma­
gician 'Wadena,'. wrongfully called 'medicine man,' 
an individual of strong personality and quiet, if 
smoldering temperament.. · 

"The village 4Hhe time -was situated upon the 
south . shore of the beautiful lake - a shore whose 
sweeping curves of blue water are broken .in irregu­
lar grace by long, prt,,�ting points of land, heavily 
timbered, darkly grt< : ·and rinuned with yellow 
beach. . . . . . 

' 'When Wadena had been saying nothing for about 
_rear, living in the exact -middle of the street . . .  

lffith his campfires �molting, pots boiling, dogs howl­
�ng and children sprawling right .where various mag­
n,tes and potentates were aching to build stucco and 
cobblestone and concrete · palaces - why, then the 
agent decided to get a pulley or something to lift 
hlm out of the foreground of the scenery and set him 
_.�ntly somewhere in the middle distance - which 
ould tone him down in various ways and make him 

-" more acceptable detail of the picture� . . 
"Wadena was .duly notified of the · eviction, and · he 

broke silence long enough to say the land was his by 
right, o((4�nt an�t�on;·'.that he -would not 
vol�tanJ.i give tt�up, �¢if-,.� he wowf �ue 

_ · :,)r his .p�perty.�, . / . al!-�::- -�;·:·.
. . . ...  .. 

•1t ��·�:���la� ��g, �-hlibly D� 
sary _to the whi� �tilers.Jo -��--� ghway b_isect� 
ing the point and to clear the cross,s ts leading � 

��.!.m8R!2:'1a�* �-��. -��.����tn�
i
, ·, . ,_ . .  hr t .1.u8 - DUl:l"u .-was summu111'11· 1iv e coun�, sea 

��v�rJlec�::8&l111ti-,,n� 
· · �o

� 
of ·-�� "";' ciou�· wiif�eri�. �---meant � 
make . .:serious .. and harmf� · . , . ·_ .. ce. The chief 
�harafoteristlc·of tlie .-cbij>pewu'tb . ·tatter days is 
their -1r ·of compl�� . sub�o� . the . broken 
spirlf of them. · · .- ·· ·· · ·, · · :� : . - . -

"White iettlers are no longer .afr d of the Indians, 
they are so thoroughly cowed:. an Jiave a notably 
long memory for punishm�t.,As t  - Wadena, a man 
of 60, he.· is for all . his fierce·· �tment a man of 

�int
hat f_��o��

. 
!� a 

shanf
�ul and unn

� 
"Wadena awote· to bitternea., ": ".de fat and swarthy 

squaws tumbled 'lazily out of th::: tepees, sullen and 
blinking in the . bright -light; Ii�� Indian children 
scampered affrightedly into the ib� �en and boys, 
with soft. felt hats, pulled low ·over then- faces,. stood 

, around waiting. . .. . . · · . ! · 
"�ardly bad the blue and p�geqt smoke of the 

morning fires cleared �way whenjthe sheriff ordered 
the WC)rk be2UD. · i 

"The squaws shrouded themselves in their heatn' 
plaid shawls, in the world-old fashion of worn 

· grieving, and whimpered. Small bronze statues 
children peered wide-eyed from leafy coverts. W �'" 
en� glowered from among the trees. 

"The boys and men, however; willingly turnec1 to 
and began to carry out furniture and personal ef­
fects - stoves, blankets, cooking utensils, looms for 
weaving rush mats, . rugs, all the simple furniture 
and equipment of their simple lives. 

"The white men unroofed and tore down the 
frarrie structures, and piled the lumber at one sid;'l;!j 
not �g to destroy property; they _ _also unroofod 
the wmter cabins and piled the .logs ii heaps. 

"It was by this time afternoon; the farther shore 
of the bay threw deep purple shadows across thf 
bright water; broad fays of yellow ;light struck ir. 
upon the scene; a silence fell UP.)� the wood and 
upon the humble disinherited� · . · · . . 

"The sheriff set fire · to thE
! 
ruined village - the 

Indians laughed. , · : ·<·· . ! · . 
. . "Wade�a, heq- of · a l�ng . J.\De _ of jllustrious magi­
cians, himseU . . · a man of . i mystery - Wadena, 
athwart, stocky, typically Indian, ,llands in pockets 
and _sullen ey�r' ir-)wn� stood �ck, still saying 
nothing.· · . : �- -: · · 

"The red flar�.iw. crept around tie heap of timber 
'/· ':t had been his home for JO

J
�· . . .  He glowered 

' .. AE resentment, �d if he ha been _less a man, no 
doubt he would have _wept in the Oiry of his despair; 
or bad he beeQ white, he would hafe made a monkey 
of himseU ,with-:impotent mutterings. 

"But threats - of what he woul4 do in this event 
were fresh in the minds of white P.len hi the crowd; 
it was whispered in the ear of 1the sheriff that a 
dozen Indians or so were i armed; Wadena himseh 
ma�e a move toward his rrifle. ,. ::-· ' 

"T�e sherif( immediately seized Wadena, and af­
ter a sharp struggle · put ·mm· in irons; a man of rank 
and importance but nevertheless· . a man with ?' 
breaking heart. In irons he watched ·ms home bur · .  
and then be was deported a mile or two and .liber.i,, .· , 
ed. . . . . 

"The band had to move - where? There was no 
longer a spot to which they were entitled, where 
th, -, could spread their 'tents of peace.' 

· iUI twilight stolt over the great -lake, the t·r,,, . . ; 
wagons laden with household goods .lumbered along 
the highway to dump their burdens in some other 
spot the Indians did._not own, and /from which they 
would be - compelled to rnove in time. Women and 
children plodded after them, patiently, silently, 
hopelea and hunted. . 

"They may go to �te Earth? Yes, and one may 
also go to prison. · · . 

"This is the triumphant suyremacy of the white 
race over the red; it is logical, inevitable, but not 
less cruel or unjust for all that. _The drama of the 
red race is ·.· ired out; the merry- masque is lifted 
frorr: the ft. · r their tragedy; the curtain is down, 
the ... · ,.:'fits a ·  ut." 

1 6 2 

f 



) 

) 

) 

. -;.· 

1600 . ;  ;, 
Dakota Indians ar� �elieyed to 
inhabit M innesotaj incluping the 
area around Lake .M ille �cs. 

1600-1625 .l : . ' 
· Oj ibwe migrate west, probably 

from the region near the mouth 
of the St. Lawrence River on the 
East Coast. Ojibwe live f9r many 
years near Sault St. Mape, 
Mich . ,  where they-trad�furs to 
whites for various uten�i!s and 
other goods.anq, ;especial ly, 

. ' � � guns. 

1659 
Minnesota Dakota anq Ojibwe 
living· at Cheql,!�rhegon Bay on_ the south shore of La�e. Superior 
agree to peaceful ·  sharing of 
hunting regions in western 
Wisconsin and eastern 
Minnesqta. 

1680 
Some migrating Ojibwe move 
west along the southern shore of 
Lake Superior, coming to what, 
after statehood, would become 
Minnesota. 

1690 . , ;  
Ojibwe and Dakota trade . l 
Minnesota furs with whites, 
with Ojibwe often acting as 
middlemen between Dakota and 
fur-trading companies. Guns 
help Ojibwe harvest game and 
furs effectively� 

I 

1727 
French expand fur-tr9ding 
operations and ·begi�1.trading 
directly with the Dakota. 
After a trading post is · 
established on the north end 
of Lake Pepin� relatio11s Ii. betw __ een Ojibw

. 

e_ a_�d ,o_. akota 
detenorate.- - · . .  . -·: 

. . : . . . . ;, . :/1 
1730 ··· i _  •• .- : r 

. In part dui t� -�r��-di�t . 
disputes, Ojibwe and .P1kota 
begin w�rfare th�t las�'. more 
than 100 years. OverJ�rn�, 
Ojibwe, with help of gunsJhey 
gained through tradi�� expel 
Dakota from northern -half of 
Minnesota. i : : J · 

1745-1750 
· I Dakota are run frorrj ·their camps 

near Lake Mi l le Lacs �y Ojibwe, 
who establish perm,a�eQt vi l lages 
in the area. 
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182S 
Government agents draw 

\

demarcation line · diagonally across central Minnesota, 
separating Ojibwe ;to the 
north from Dakota to the 
south. The line runs from 
the St. Croix_. River in the 
east to the Red River just no�h of present-day 
Moorhead, Minn. 
1837 

Federal government signs treaty with various Ojibwe bands in which the bands cede a large section of 
Minnesota between the 
Mississippi and St. Croix rivers. The Dakota are party to this treaty. Ojibwe reserve right to · 
hunt and fish; Dakota don't. 

A 
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Ml· 11e· L. ac·--s· :filz�-- i�:�;, · 
• Reservation:· Establ ished b,?tre' 
22, 1855. - ' -;,> . 

• Location: Three separate d istri .,_ . .  _,, "" 
Aitkin ,  Crow Wing, M ille Lacs and Pin�: 
counties. 
• Trust acreage: 4,030 acres. 
• Resel'\i·-' · ,  )n popul�"ion: 1,600� · · · · · · -

g 
a Tribal rr "·. mbershir . , 660 ·rnembers."·' •. . �" .:;=crirr{ij� .. �-R����ypf��qflt��-,l�;, both)�late and 
• Tribe organized un,�er the Indian . · ; . . : ,tiibaC:cpu�i:J)_�temitn.ations _-on wf'.\ether to 

�
e

�;�a;.
i

:::;t����� 1;;:.;tedJ-;;�;"is�f����-�;'? ' ",iP�����;t.�te 

1934. Approved, Sept. 17, 193 7 . Ratified, ;' ' a 1'� . v./:. . .. . . .. , . .. ,.. ':Qncter 

������;r;;�;�;�;;;t�- ?:��j!li!�ili;_, -
• Legislative branch: Speaker of four- • Primaryibusinesses:'Two.-:casinos. 
person assembly is Dave Matrious, who is • Emplo��"n!{A.�ut:i;200·,n c ,:: :·: :nos, 
elected. Representativ_es �lected to abo��S:,�����fpf �&?l� · .. · ian. 
assembly from each district. • Average m,o�ly;,-gaml)_Ur _: �-}ofit (net): 
• Judicial branch: Chief Justice is Natal ie $SC: : .-000/Ecirnifigs··are�/used oytl]e band 
Weyaus, who is elected. Two judges from · . . to bw'1 nev/schbbts iincf�tjmrr(uiiity 
each of three districts are also elected. centers. 

· · _- · · 

��i\i_i_:_:_i_�f-�_:�t�tr��ra 
,• -( i� .. �- • ., . --: ./ • ·-:.·· :. . 

-
� •• ; � -

D Ojic-. Dakota 
territory · ·· territory 

- Ojibwe-Dakota 
boundary of 1825 

• Current 
Ojlbwe 

reservations 
1 B,::·ds Forte 
2 Fond du Lac . _ 
3 Grand Portage ::$' · 

: �r� · [iJPj 
7 Red Lake <,, 

•· ' --··�-:.,: .-·: .. l ·  
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� �-·-·-·- "' Making maple sugar was the main activity in 
spring. The syrup was used for seasoning 
foods and sweetening water. Vegetable 

\ 
gardens also were planted in spring. 

. . ... , 

· · . · - FA-LL · .. 
������ 

�uch of autumn was spent harvesting wild rice 
in wa_ters far from summer camps.  Portions of 
the nee beds were al located to family groups. 

After _the harvest, the Oj ibwe 
'.-··::- � urned to their summer 

In late fal l , the men left 
the summer camps to 
trap furbearers. Later, the 
tribe moved to hunting 

;;., , camps to harvest · their gardens. 

rt camps. Small animals 
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such as wolves and fox 
were hunted, as were 
deer and moose. Ojibwe .· 
hunted deer at night with 
the aip of a pitched torch . ...i-­
Ojibwe hunters carried 
· knives and sometimes 
small sleds to transport 
downed game. Rabbits 
and grouse were hunted . � 
Black bear were trapped. :. · . 

·. __ . ... _ ._ - · :··-·· ·· -- . . - ·· ' •  _ . . : 
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Migration to Mille Lacs 
The Mille Lacs band of Oj ibwe is believed to have migrated to 
Minnesota with other Oj ibwe bands around the year 1680. 

:-··-. �\nnesota 
�.- ·+If · -- ---- - . . .., t 

,�._.o 7s:1 -� - �-
-

- \� � 
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II The Ojibwe originally settled 
_ near the mouth of the 
St. Lawrence River on the East 

Coast. Later, they moved west in 
search of game and fish, and to 

escape encroachment by 
whites. 
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coined in the 19.60s to refer to a new generation. of 
Native American leaders who-refused to tolerate the 
second-class ci�riship forced on their grandparents 
aqd great-grandparents. 

Unclt! Tomahawks� 
That's what . radical New Indians three decades 

ago labeled '�Old Indians" of the· past - Indians so 
re�undingly defeated over. so many generations that 
they lacked the cohesive will to confront whites, 
cnallenge the government or stage public protests. 

While middle-class college students railed against 
America's Vietnam policy · arid blacks marched in 
Selma and Birmingham and Washington, young Na­
tive Americans reconsidered what it meant to be 
Indian. 

Paiute. Navajo. Tuscarora. Dakota. Ojibwe. 
No matter the tribe or band, they suffered dispro­

portionately fro� poverty, ill health, alcoholism and 
lost treaty · rights - the latter, the New Indians 
believed, figuring prominently as a cause of the 

former. 
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Indians of the '60s, '70s and '80s 
were too smart- to accept these 
conditions - too knowledgeable of 
history, both white and Indian. 

They had . been to school. 
Between 1950 and 1960, Indian 

high school students increased 
from 24,000 to 57,000. The number 
of Indians attending college for one 
year or more rose during the same 

. . period from 6,500 to 17,000. 
With education came an understanding of how to 

use the white government to advance the Indian 
cause - not def eat it. New Indian leaders organized 
demonstrations, developed . political agendas and 
filed lawsuits. This time they would defend them­
sel.ves not on the prairies, but in the· courtrooms -
on the white man's turf with the white man's laws. 

Many · of the lawsuits filed since the '60s sought 
rOO!ess of . lost hunting and fishing rights that tribes 
believed �\Ure reserved. under treaties signed in the 
1800s by the fec:{eral government. - then abrogated. 

None of this was lost on · the Mille Lacs band of 
�jibwe, which filed.suit in 1990 claiming that in 1837 
�t reserved off-reservation hunting ·and fishing rights 
m a 12-county area of east-central Minnesota. 

A co�promise to the conflict is stalled in the 
Legislature. . 

At stake is the fate of Lake Mille Lacs, the state's 
premier walleye sport fishing lake, ·.and centerpiece 
of an annual tourism eco�omy valued a� $42 million. .. .  

''I didn't grow up on an Indian reservation, I grew 
up in the Twin Cities. I have to be honest. When I 
first took this job with the Mille Lacs band, because 
I had never lived or -worked on a reservation before, 
I was a little uncomfortable about how I would be 
looked at, because I'w an outsider. But my experi­
ences here have.reinforced my belief_that an people 
� far more alike than thtw are diixterent." · '::·. · .! - Jim Genia 

� T - ! 

New �dians arose in p� .fro� federal programs 
developed under presidents Harry . Truman · and 
Dwight EisenhOWE'' · · 

Believing it waf ,.; .. :ue for Indians to join American 
culture ·: on modern-Jay tenns, the federal govern­

. ment .terminated ties. to many tribes in the 1950s. 
The · gov�ent al$o encouraged Indians to move • from reservations. to cities by subsidizing ttansporta� 
ti�n, housing costs and job �aining. 

It w� the latest of the government's many Indian­
to-white · assimilation ;· . (empts, the first of which, 
legalized in the . 1880s,. i>roke up reservation lands 

I an� allotted 160-acre p��� to individual Indians. 
--- - - - ------· 

The hope last century was that, like whites, lndi­
all;S would learn to farm for profit. Fundamental to 
this effort was the belief that all people are the 
same, or can be, if exposed to Western-style culture. 
Loft� goals · aside, critics of the plan called it a 
l�galized land grab, with relatively small acreages 
g1v�n to a few Indians, and remaining lands sold to 
whites. . . . 

Under the program, a lot of Indians �ut their hair 
dr�.ed . in whites' clothing, and, as required, sent 
. thell' children to white schools to be "civilized " 

�ut most . . Indians failed at farming-for-profit 
which clashed with their beliefs about the use of th� 
l�nd. And many Indian kids ran away from the white 
man's schools. 

Conceding these "failures," government officials 
changed their minds about the possibility c .· quickly 
assimilating Indians into the dominant cultw·e. Indi­
ans would shift from native to modem society slow­
ly, if at all, these officials believed. The reasoning: 
Tribal culture was just too different from white 
European-based ways. 

Under Indian assimilation policies begun in the 
1880s, ownership of about 60 million acres of land -
40 percent of Indian holdings - shifted to whites. 

That much had changed. . 
But by 1920, when the government declared its 

first major -assimilation program dead, Indians were 
still Indians. · . . 

T 
"For the Mille. Lacs band, the hunting, fishing and 

gatherinS; rights that are being argued today are 
part of ·;;r1 effort that involves band members be­
coming sell-sufficient and sell-dependent, while 
maintaining ties to, and interacting with, the non-In-
dian· community. The two cultures, Indian and non­
Indian, are vastly different, so I don't believe there 
can ever be a full meshing of them. What the band 
would like to see is an understanding by all people of 
various cultures; a respect and an awareness that 
ultimately we all have to get along. " 

-
- Jim Genia 

T 

fast forward to i968. 
Bobby Kennedy is killed . 
The Tet offensive is launched.: . 0 • 

The American Indian Movement is founded. · �-- -, ­
De� Banks, Clyde Bellecourt and others in tiie 

inner sanctum of AIM were tired,- Bellecourt says, of 
discrimination and poverty; tired, too, of police ha-. 
rassment. · 

Their response: Organize ai:id protect themselves. 
AIM's founders benefited by the white man's ulti­

mate failure to stamp· out Indian language, ceremo­
nies, and religion. RekJndling those pockets of 

· tamped-down traditions helped spark new -interest in 
Indian culture in the 1960s, and with it, interest 
among Indians in traditional rituals such as su� 
dances and powwows. ·· . 

Indian ceremonies were . particularly popular in 
large cities, -where newly :arriving Indians - .rather 
than joining the dominant social and economic struc­
ture, as the federal government had hoped - in­
�tead gathered to assert· their ·umque· identities. 

For them, wee�end powwows were more of a 
national pastime than baseball games. 

AIM's roots grew deep in this fertile environment, 
as did a ren&wed interest in treaty rights. Bellecourt · 
explains: · 

"We were sick of the cultural genocide that had 
taken place on Indian people, where our kids were 
forced to go to white schools, and where they were 
physically punished if they tried to practice Indian 
ways. · 

"Those of us who founded 'AIM felt that too little 
was being done to retain Indian culture and history. 
Today, we've proven that our programs work; that 
Indians who are on booze and drugs can be helped. 
But these things have· to be replaced with something, 
and we do it with Indian culture. 

"It's the same with our kids. Traditionally, they 
haven't done well in white schools because every­
thing is taught from a white perspective. Whites 
teach history,· but that's just it, they teach his-story. 
By putting Indian culture in our school programs, by 
teaching history from an Indian perspective, we 
teach our story. We tell how the West was really 
won. 
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"When we take this approach, we find that our 
children feel good about themselves. Rather than 
dropping out of school, as they do in· white schools 

because they feel so bad about being Indian, they 
want to continue. 

"They want to get an education.,, ... 
"It was last April or May that Sen. Charlie Berg 

said that if the Mille Lacs band wants to net Lake 
. Mille Lacs, then the Legislature will open up gam­
bling statewide. A day after Sen. Berg made that 
statement, the Minnesota Indian Gaming Association 
met and passed a unanimous resolution saying that 
if . it comes down to Indian treaty rights or our 
casinos, we'll. take the treaty rights. This may. be 
hard for non-Indians to understand, but t}Jese rights 
are more �rtant than money." 

_ Jim Genia 

... 
Jim Genia graduated from Como Park High · 
School, Augsburg College and William Mitchell Col-
lege of · Law. 

But he wasn't the first person in his family to go 
to college. Nor- was. his brother, whc;> is � doctor, or 
sister, who is in law school. - . · 

"My father, who is Ottawa and Choctaw Indian, 
was the first in o� family to go ,to college," Genia 
says. "And he had to defy his father to d9 it. His 
fath�r wanted . him to go to trade school to learn a 
skill." 

Similar thinkin·g .:_ that nonwhites in America 
were best suited for nonprofessional occupations -
was offered by some cultural anthropologists, sociol­
ogists and government officials after Indian assimi­
lation policies . o_t - th� late 1800s and early 1900s 

failed. According to the thinking of the day, Indians 
and blacks would be laborers, eastern Europeans 
would be merchants and tradesmen, Anglos would 
be politicians and professionals . 

Those ideas have since been challeng�d as both 
racist and nonproductive. 

Today, the pr?blems and_ opport��ties of . multi­
culturalism dommate American political, social and 
anthropological thinking, which views Amer�ca . less 
as a melting pot and more as a patchwork qmlt. 

In Minnesota in 1993, Jim Genia and other New 
Indian thinkers of the Mille . Lacs band ar.e trying to 
reclaim a bigger.J)atch· from that quilt. Their claims 
ar� justified, they say, ._l)y_ past promises from the 
U.S. government. 

This scares a lot of people. :_ 
Resort owners worry about their businesses . 
Anglers worry about fish. . 
Landowners worry about property values. 
However the conflict is decided, this much· is sure: 

the New Indians are here to· stay. ... 
"I thipk we're'involved in a process that in 20 or 

30 years, .people will consider a turning point. For 
many, many years, Indians were either pushed aside 
or ignored. Or people tried to mold the!fJ into som_e 
kind of percepUon of what a good_ white person lS 
supposed to be. But through education and a change 
in government policies, .and through a new aware­
ness in -the non-l�dian community of Indian values 
and rights, a new environpient has been created in 
which Indian people are finally standing up and 
being heard from." 
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. Clyde, left, ___ and 
Vernon Bellecourt, 
brothers who were 

Instrumental In 
founding the 

American lndlan 
- · Movement In 

- Minneapolis, spoke 
· during a 1975 AIM 

news conference 
. Inst. Paul. 
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An Indian man, oar In hand, lunges at federal agents who are handcuffing his friend In J.978 on tt, . .  KlamatJ� River/ 
Northern California during the so-called Salmon War, a confrontation between gm netters and authorities who bann'( 
fishing on the Klamath b,cause of what authorities said was a decline In the salmon run. 
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, .A$ a tepee Is erected 
�:> �'11nd IJlin on the Pine 
: ·  �·Ridge Reservation In 

South Dakota In 1973, 
Oscar Be:;, ; �unner 
guards b ·\ tea. The 
tepee wa-:-: to host 

· 
negotiations between 
the lndiansp attorne·y 

. and the u,s. Justice 
Department. 
ASSOCIATED PRESS 

( 

/ 

1 



:·1 
� ) 

T 

T 

T 

T 

T 

T 

T 

T . 

T 

T 

T 

T 

T 

T 

T 

T 

..,,, 

T 

T 

T 

T 

T 

'Y 

T 

'Y 

'Y 

T 

'Y 

T 

MAX WINTER/ ASSOCIATED PRESS 

An unidentified Indian man holding a hunting rifle and using an old automobile as a shield stands 
guard at Wounded Knee, S.D., on Aprll 17., 1973. 
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T��aty Fights 
RoOted,in R:adical '60s . �"' . 
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,t;i Jt:�rtni·,,;,�triita1�\(<i::-:: 
�i , i . Broken-treaties-" ,��--

protest ln,.1972, · ·, 
· :· demonstrators, .: · · 

chant outside:-· . '°' : . 
Minnea�lis .. CitY··:· 
Ha11:.1iidians came 
from' throughout . the)).�ited st�t.es '· to a ma.ss (', .. - �:-
stration In 
Washington. ,. 
in Novembei i i., :�" 
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::··Wounded Knee-

..,., . 

: .. ,Offering �- i>raye( at. Wounded Knee, S.D . 
- - • • 

. . • ... I!\ � • • . • . . _: r_n_ J�.:- f .  :·-:-·: . ; ·  �v: .  ·_;_ . f t ! � . ... .... 

, . , . .  ,. : .· . �§:ra�i��l. and:s�l>�e('.Sive by the FBI· : ..,. Affairs; federal marshals and key Nixon administration maiJi:;. r�li�!�!�t�s;".AJ¥ assignedi�lh . ;:r . �:��5t,a��.:is �-��t..ef ,!?,��a-n,� _a.nd ��i'.!�ac,tf ons, most 

) �-re . ·· lf�!ti�i!f ���� ?:, . . ·· .���:�::��v,i��w�s:::n��ir1�dians 
:tnemt;,ers:belii!i 

. · . .  'ro;a;c'.<inf�HsK�tliese?'i:;¢;� .�i- '7»:.�conditlo�.th-,tlndiaif� - i�\vf,: :,, ,. ;��ERICAN lNDIAN 

1�1�,1�?tif t�,1o/bJ;,� ;1�{ :t!s�=J�t!;ti����;{ri:i�r faction 
Allll'� Pµllllll]' c,094ibuti91fto th'e� 

<> .· .. . 

.. · · ·. ��r1ag;:�1•n2actioruJndiall&'faced of agamst 
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• 1887: _U .S. attempts tq 
assimilate Indians into Angto 
culture by passing Dawes Act, 
which allots tribal lands to 
indMdual Indians. Surplus 
tribal lands to be. sold to 
benefit Indian programs. 
Critics say ·plan defrauded 
Indians of millions of acres of 
land. 

• 1934: Indian 
Reorganization Act authorizes 
right of tribes to establish 
governments and businesses. 
Allotment process ends; land 
unsold reverts to tribes. 

a 1946: Indian Claims 
. Commission established to 
consolidate and process 

. lndia·n claims against federal 
gover:nment. Comr1:1ission 
dissolved in 1983; unresolved 
claims transferred to U.S •

. 
. 
. · ·Court of Claims. . 

. . . .  � . = , 
.. ---- ' ___ :- . ---

·
-.·. I ' -11' 1956: Following 1953 

federal tennination of many 
Indian tribes; U.S. government 
attempts to move Indians to 

' · .  ·_ cities by·providing 
' / ' ... .  ' �nsportation, settlem_ent 

costs--'v'ocationai'training and 
� coun�eling fo<u.P to 24 

; mon�ns� ,. :' 
·- ·1 -. 

J ,  I. �-. i9&3: -�as�:i�gt�� �tate 
1 1· · . Supreme Court nullifies Treaty 
: ; . '.. ·of M�d-icirie Creek, prompting 
: . newly formed lndiar:t Youth · 

· ·council to stage first modem­
.' day "fish-in" to proiest lost 

' · � treaty fishing rights. 
- _ . _  .. "T:1[".:-t;,: - ' . ..  _ .,. _  7 • 

a 1970: President Nixon 
ends government's 100-plus · 
year effort to ass_imilate 
. Indians into dominant U.S_. 
culture, instead _advocates 
"self-detennination,"  in which 
Indians will be freed of many 
government controls with_out 
being cut off from U.S. aid. 

.r 

.. -
1--

i 
! 

I 
\ 

;..., 

( 



) 

5,-, Pa �,.A 
P, c, i"< -,,- P.-<!.S 

) 

/ 

) 

JOI RONI/ PIONEER PRESS 
Prlnclpal playera In the Ojibwa compromlM Include ttte 
blll'1 aponaor, Sen. Steven MorM, left, Sen. Bob LN­
urd, Environment and Natural RHOUrc.. CommlttN 
chaJrman, and Sen. Chartle Berl-

Tre·aty · .  
Conflict 
Avoidable .. 

Rights to .half the.fish and ganii 
in northern lHsconsin were"won 
in 17-year battle in court system. ·a iven another chance, 7 

�f:'w�.:� l!IIJ 
_ year Ojibwe treaty 

• rights battle QUt of • SUNDAY 
court. Controllfn& flall,  

"I wilJI we would - have bad tbe ..,... and other 
. opportunity to resolve our treaty MUie Lacs-arM . 
· rights cases with Wisconsin Ojlbwe at natural 

the same stage Mlnnelota is now at, � hu 
in the process," Meyer said. "It been lhe .., cf 
would have been a far better resola- whltN In 
lion to the matter, and would have Mlnneaota far 

· helped us avoid the trauma we went men than 1SO 
through." years. 

Meyer, a law- • MONDAY BY , yer, heads Wis- 111e Inclan trutr · 
DENNIS consin's Depart- ,..,._ movwnent 

ANDERSON ment of Natural 19 the product of Resources. But fllHed 
during the 19808, �nt 

ST AfF WRITER he helped defend poHclea and the Wlscomin in ltl tultlue.nt •eo.. $12 million fight over off-reservation 
bunting and fiahi.og rights. T TODAY 

The Ojibwe ultimately prevailed, =. la _ ! winnin' rights to half the flab and stalled In Ille game m the northern third of the Le........,., state. deaplte warnlftCI  
Meyer said state officials' refusal that ate could 

to negotiate with the Jnd1ans early in auffar slcnfflcant 
the conflict precluded a more favor- lolMI In • 
able resoluUon; the state's political treaty court 
climate wu too bot, and sportsmen battle. 
too irate, to allow a negotiated settle­
ment. 

TIIEATY CONTfjU£0 ON 10A • 

INIIH1 Olhin 
can Join In lnaly 
lull. Pap lOA 

- ___J 
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TREATY/ 
Fishing rights : 
pact : , stalled ,, 

• 
• 

in Legislature : 
� CONTINUED FROM l.l • 

Now Minnesota faces the same dilem- • 
ma. The Department of Natural Resourc­
es and the Mille Lacs band have devel- • 
oped a compromise to their treaty-rights 
conflict, but the pact - approved by the • 
band - is stalled in the Legislature, 
where Sen.. Charlie Berg, DFL-Cbokio, • 
says the compromise is "dead." 

The deal would give the band $8.6 mil- • 
lion, 7,500 acres of land and exclusive 
fishing rights to 4.5 percent of Lake Mille • 
Lacs - much less than the band may 
win in federal court. • 

Under the compromise proposal, the 
band could net or spear an average of • 
24,000 pounds of Lake Mille Lacs wall­
eyes annually, compared to 355,000 for • 
sport · anglers. Band members also could 
net or spear six other lakes in a 12-coun- ,.. 
ty area of east-central Minnesota, as well 
as a short stretch of the Rum River an_d ,.. 
20 miles of the St. Croix River. 
· Failure to ratify the agreement is sure ,.. 
to send the treaty fight back to federal 
court to be settled. And if that . happens, ,.. 
Minnesota officials fear the band could 
win even broader bunting and · fishing ,.. .. 
rights - perhaps as much as half the fish 
and game in the region, which it ceded to • 
the federal government in an 1837 treaty. 

A Minnesota House ,.. 
panel has approved the 
compromise measure, "' 
but the same . bill is on 
hold in the Senate Envi- • 
ronment and Natural 
Res�urces Committ�. • 
chaired by Sen. B�Y 
Lessard, DFL-lnter.; - -
tional Falls. 

Lessard says � 
bill's Senate sponsc 

Steven Morse, DFL-Dakota, missed ill£ 
chance for a committee vote. • 

1 7 6 

"I've been through the BWCA and 
Voyageurs Park wars," Lessard said, • 
"and you can't keep putting people 
through the process, bringing them back ,. 
to committee hearings time and time 
again. . . . I will no: ·,,.ear the r.nH." , 

Morse said he may Jypass the commit­
tee and take his bill directly to the Sen- , 
ate floor for a vote. But a federal ap­
peals court decL . . : Monday '<id nine , 
counties in the a.Ltected area may be 
included in the band's lawsuit, which ., 
could further hamper efforts to ratify the 
p�l ' 

State s_; ·:--tsmen, including retired Min� 
nesota V .. Amgs coach Bud Grant, have • 
applied intense pressure to kill the com-
promise. " 

"I don't think it should be up to the 
Legislature how this issue is decided," , 
Grant said. "The case is complicated, and 
should go to court for settlement." 

The Minnesota case is winnable, Grant 
says, adding that he and various sports- .· 
men's groups have incurred about 
$70,000 in unpaid legal bills opposing the 
pact. 

Even if opponents fail to convince a 
court that the Mille Lacs band long ago 
lost any rights to off-reservation bunting 
and fishing, they argue that the Indians 
are unlikely to fully exercise those rights, 
Berg and other opponents have thre� · 
ened to pass legislation that would (� 
par., t4ambling, and thus undermine Int.:;. . .  
an .::asino profits, as revenge if the band 
tries to net or spearfish in Mille Lacs. 
. "I don't think they'll net Mille Lacs to 
the €:' \tent they say - it would hurt their 
cas1M> business too much," Grant says. 
"And however a court might decide the 
case, it's not going to give the Mille Lacs 
band millions of doll�rs or 7,500 acres of 
land or a part of r, , , : · e Lacs for their 
exclusive use." 

Grant may be wrong oli that point. 
Sirr : :  ar treaty-rights court rulings in 
Wa'. . · :.&ton state and Michigan, as well 
as V, ...,consin, have favored Indians. 

Jim Addis, a Wisconsin Department of 
Natural Resources administrator, says 
U.S. Indian tribes nearly always prevail 
in court in hunting and fishing treaty 
cases, if those rights have not been ex­
plicitly extinguished. 

__ .,., ___________ .,.._ 
I 
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, . Treaty rights opponents, among them Sen. Charlle Berg, DFL-Choklo, have 
threatened to expand gambling, possibly undermining profits at places such as 

., the Gran� Casino af MIiie Lacs, owned by the MIiie Lacs band of OJlbwe. 

The 1837 treaty signed by the Mille 
Lacs and Wisconsin Ojibwe bands clearly 
reserves the bands' hunting and fishing 
rights. 

Wisconsin defended itself against 
·Ojibwe claims in part by saying an · 1850 

:j removal order issued by President Za­
chary Taylor extinguished hunting and 
fishing rights the bands may have had. 
The argument failed. • 

Treaty-interpretation standards devel­
oped over many years by the U.S. Su­
preme Court heavily favor Indians in 
hunting and fishing cases. Among the 
standards used: 

• Ambiguous expressions in treaties 
must be resolved in favor of Indians. 

• Treaties must be construed as Indi­
ans would have understood them at the 
time of _negotiation. 

• Treaty rights cannot be extinguished 
by implication, but rather explicit action 
must be taken and "clear and plain" 
language used to abrogate them. 

The court justifies the standards by 
saying Indians were at significant dis­
advantages during treaty negotiations. 

Most Indians in the early to mid-18008, 
for example, didn't . speak English. And 
Indians often didn't clearly understand 

the principle of committing agreements 
to writing, rather than reaching agree­
ments orally. Because of this, some Indi­
ans left treaty negotiations thinking what. 
was important was what was said -
while whites left knowing that, legally, 
what was important . was what bad been 
written and sign�. 

Translators at the negotiations have . 
also been shown to be inaccurate in their 
recordings. 

If the Mille Lacs conflict is returned to 
court and decided in favor of Indian 
hunting and fishing rights, the state and 
the band mostly likely will be ordered to 
negotiate a new resolution to the lawsuit. 

The state then could find itself in a 
significantly weaker negotiating position. 

"You're really rolling the dice if /ou 
go into court," said Meyer, the hea of 
the Wisconsin DNR. "First, you've got all 
those precedents stacked against you 
from courts dealing with similar cases in . 
Washington state, ·Michigan and here in 
Wisconsin. Then you liave the rules of 
treaty interpretation. 

"Most contracts are interpreted ac­
cording to how both sides would have 
understood them at the time of signing. 
But with treaties, it's how one side, the 

Indians, would have interpreted them. 
Consequently, the court's interpretations 
in treaty cases are very, very broad." 

In 1989, six years after a federal ap- · 
peals court ruled that six Wlscon.,in 
Ojibwe bands had off-r�rvatlon bunting 
and fishing rights in the 1837 trea" area, 
the state reached a tentative agreement 
with leaders of the Mole Lake band iii . 
which the state would "lease" the band's 
bunting and fishing rights for $10 million 
oyer 10 years. _ . _ _ : � . ·.k . .• J: : · .  

Mine Lake was· the '��t I of the� six 
bands, yet its members- re�r-� �,aJ • .,., 
overwhelmingly, in part - fiecalfsf ,  _,.,. _. 
were empowered by the court's;d�ision 
and believed the $10 million deal no lon­
ger was good enough. 

By comparison, the Mille Lacs agree­
ment - which is final - appears to be a 
good deal for Minnesota taxpayers, tour­
ists and resort owners. 

Said Addis, the Wisconsin resource 
management official: "U we could have 
ever negotiated a deal like that, we 
would have run out the door to get it 
approved." 

"Once you're in court, and once it's 
determined that a band has treaty rights, 
now you'll have to live with what the 
court decides is the breadth of those 
rights, and how to implement them," Ad­
dis said. "You've lost the ability to say, 
'Let's sit down and see if we can develop 
a solution that is best for everyone in the 
state, including the bands.' You've lost 
your latitude, your op�ons. . . . You not 
only have to work out a very difficult 
issue in a very complex environment, you 
have to do it within boundaries that have 
been tightened up considerably." 

In Washington state, which has a long 
history of treaty fishing rights conflicts, 
fish and wildlife officials no longer will 
fight Indian claims in court. 

"For many years, our policy was sim­
ply to deny any tribes' claims to treaty 
bunting and fishing rights," said Ed lsen- · 
son of the Washington Department of 
Wildlife. 

A federal court decision forced a 
change in that attitude, and Washington 
state officials now negotiate fish and 
wildlife harvests and regulati9ns with 

state trtl>eS. 
' . director has 8' �! do not want '. 

to g" io court with tht _ .• dians, because 
the · state's record is not good," Isenson . 
said. "The courts have found that tribesi · · 
have rights to up to 50 percent of the, ., 
safe allowable harvest. The fact is, whmr. , 
you go to court, you end up with aa; � 
allocation to the tribes that far exceeds 
the take that would exist in an agree-.! , 
ment . . . .  We figure that we all live here 
together, so we'll just have to work it , ,  
out." : • 

The policy is not uniformly popular," ., 
Isenson says, especially among sports­
men: "Indians are different than some ·? 
other people, and nobody wants to get ' 
along with somebody who's different." , " . '  

DNR Commissioner Rod Sando still be� ·:i 
lieves the state's agreement witli the· 

1 

Mille Lacs band is good .for both sides,. · 
and that it represents the best chance for 
a peaceful, cooperative solution to the . , 
band's off-reservation hunting and fishing 
claims. 

But significant opposition - far more 
than Sando or other state officials had · � 
expected - has arisen and legislative · -1 

support for the measure appears to be:" 
weakening. ··� 

Part of the problem is that the issue ls · ·, 
so complex and historically convolute(!· 
that few legislators are willing to spend. 1 

time enough to understand it. The com-
plexity at once makes the compromise 
difficult to sell and easy to undermine. · � - � 

Opposition sportsmen and area ian�, ' ._ ; 
owners also have raised significant_:·"' 
�oubts about the merits �f the compro- -� 
mise, and what it portends. ' 1 .. 

They fear that property values near , ,  
the Lake Mille Lacs Treaty Fishing Zone i :  
will fall, and that the agreement could � �  
spawn additional treaty demands by oth-
er Ojibwe bands or individuals. ., , 

So for better or worse, Minnesota may · 
end up in court to settle the Mille Lacs, · 
issue. 

"It's entirely possible that Bud Grant" · 
and his friends will get their wish, and• 
we'll go t� court," said Don Wedll, the 
commissioner of natural resources for 
the Mille Lacs band. "We're ready for 
that." 
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