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1.0 INTRODUCTION

On August 4, 2008 the Commissioner of Administration for the state of Minnesota
contracted MGT of America, Inc. (MGT), to conduct a Joint Availability and Disparity
Study for the Minnesota Department of Administration, Minnesota Department of
Transportation, Metropolitan Council, Metropolitan Sports Facilities Commission,
Metropolitan Mosquito Control District, and the Metropolitan Airports Commission, later
referred to as the Governmental Units. The purpose of the disparity study was to:

m  Examine what, if any, barriers may have resulted in disparities in the utilization
of available minority-owned, woman-owned, and targeted group business
enterprises (M/WBE and TGBs) and examine and summarize related findings
from other studies that encompass each of the Governmental Units’ relevant
marketplaces.

m Identify from the most accurate sources the availability of M/\WBEs and TGBs
that are ready, willing, and able to do business with each of the Governmental
Units’ members in the relevant market areas.

m  Analyze state funded contracting and procurement data of each of the
Governmental Units to determine their respective utilization, as well as each of
the Governmental Units member’s utilization as a whole, of M/W/BEs and
TGBs.

m Determine the extent to which any identified disparities in the utilization of
available M/WBEs and TGBs by each of the Governmental Units’” members
might be impacted by discrimination.

m  Recommend programs to remedy the effects of any discrimination identified,
and to reduce or eliminate any other marketplace barriers that adversely affect
the contract participation of such M/WBEs and TGBs.

Governmental entities like the members of the Governmental Units have authorized
disparity studies in response to the City of Richmond v. J. A. Croson Co.' (Croson)
decision to determine whether there is a compelling interest for remedial procurement
programs. Recommendations resulting from such studies are used to narrowly tailor any
resulting programs to specifically address findings of underutilization attributable to
unfair business practices.

The findings, analyses, and recommendations of the Metropolitan Mosquito Control
District (MMCD) study are found in this report. Throughout the chapters that follow, MGT
presents its findings, analyses, and recommendations. This chapter summarizes the
objectives for the study, the technical approach used to accomplish the objectives, the
major tasks undertaken, and an overview of the organization of the report.

! City of Richmond v. J. A. Croson, Co., 488 U.S. 469 (1989).
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Introduction

1.1 Technical Approach

In conducting the study and preparing recommendations, MGT followed a carefully
designed work plan that allowed MGT study team members to fully analyze availability,
utilization, and disparity with regard to M/\WBE and TGB participation. MGT's approach
has been tested in over 125 jurisdictions and proven reliable to meet the study’'s
objectives. The work plan consisted of, but was not limited to, the following major tasks:

m  Conducting a legal review.

m Establishing data parameters and finalizing a work plan.

m  Reviewing policies, procedures, and programs.

m  Conducting market area and utilization analyses.

m Determining the availability of qualified firms.

m  Analyzing the utilization and availability data for disparity and statistical
significance.

m  Conducting a telephone survey.
m  Collecting and analyzing anecdotal information.
m  Conducting a statistically valid regression analysis.

= Providing information on best practices related to small and M/WBE business
development.

m Identifying narrowly tailored race- and gender-based and race- and gender-
neutral remedies.

m  Preparing the final report for this study.

1.2 Report Organization

The study for the Mosquito Control District reviewed MMCD’s contract and procurement
data from the period of January 1, 2002, through December 31, 2007. In addition to this
introductory chapter, this report contains the following sections:

m  Chapter 2.0 presents an overview of controlling legal precedents that impact
remedial procurement programs and guide disparity study methodology..

m  Chapter 3.0 presents the methodology used to determine the MMCD's
relevant market area and statistical analysis of vendor utilization by the
Mosquito Control District as well as the availability of firms for procurement
activities.
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Introduction

m Chapter 4.0 provides a discussion of the levels of disparity for prime
contractors and a review of the multivariate analysis for the MMCD.

m Chapter 5.0 presents an analysis of anecdotal data and information based on
the telephone survey, personal interviews, focus groups, and public hearings.

Chapter 6.0 provides a summary of the findings presented in this report with
conclusions, commendations, and recommendations.?

MGT recommends reading the report in its entirety to understand the basis for the
recommendations presented in Chapter 6.0.

To understand the procurement and contracting data provided to MGT for analysis, a
Utilization Detail Report is provided under a separate cover. The Utilization Detail
Report is categorized by year, vendor name, ethnicity, business category, and sum of
dollars used in each analysis.

2 Chapter 6.0 is designed to provide a summary of the overall report, conclusions drawn from the study, and
MGT’s recommendations. Chapter 6.0 serves as an Executive Summary for the study.

M GT § Page 1-3
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2.0 LEGAL REVIEW

2.1 Introduction

This chapter provides legal background for the State of Minnesota Joint Availability and
Disparity Study. The material that follows does not constitute legal advice to the state of
Minnesota on minority- and woman-owned business enterprise (M/WBE) programs,
affirmative action, or any other matter. Instead, it provides a context for the statistical and
anecdotal analyses that appear in subsequent chapters of this report.

The Supreme Court decisions in City of Richmond v. J.A. Croson Company* (Croson) and
later cases have established and applied the constitutional standards for an affirmative
action program. This chapter identifies and analyzes those decisions, summarizing how
courts evaluate the constitutionality of race- and gender-specific programs. Decisions of the
Eighth Circuit, which includes Minnesota, offer the most directly binding authority, but where
those decisions leave issues unsettled, the review considers decisions from other circuits.

By way of a preliminary outline, the courts have determined that an affirmative action
program involving governmental procurement of goods or services must meet the following
standards:

m  Aremedial, race-conscious program is subject to strict judicial scrutiny under the
Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution.

- Strict scrutiny has two basic components: a compelling governmental interest
in the program and narrow tailoring of the program.

- To survive the strict scrutiny standard, a remedial, race-conscious program
must be based on a compelling governmental interest.

»  “Compelling interest” means the government must prove past or present
racial discrimination requiring remedial attention.

»  There must be a specific “strong basis in the evidence” for the compelling
governmental interest.

«  Statistical evidence is preferred and possibly necessary as a practical
matter; anecdotal evidence is permissible and can offer substantial
support, but it more than likely cannot stand on its own.

- Aprogram designed to address the compelling governmental interest must be
narrowly tailored to remedy the identified discrimination.

»  “Narrow tailoring” means the remedy must fit the findings.

»  The evidence showing compelling interest must guide the tailoring very
closely.

1488 U.S. 469 (1989).
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+ Race-neutral alternatives must be considered first.

- A lesser standard, intermediate judicial scrutiny, applies to programs that
establish gender preferences.

» To survive the intermediate scrutiny standard, a remedial, gender-
conscious program must serve important governmental objectives and be
substantially related to the achievement of those objectives.

»+  The evidence does not need to be as strong and the tailoring does not
need to be as specific under the lesser standard.

2.2 Standards of Review for Race- and Gender-Specific Programs

2.2.1 Race-Specific Programs: The Croson Decision

Croson established the framework for testing the validity of programs based on racial
discrimination. In 1983, the Richmond City Council (the Council) adopted a Minority
Business Utilization Plan (the Plan) following a public hearing in which citizens testified
about historical societal discrimination. In adopting the Plan, the Council also relied on a
study indicating that “while the general population of Richmond was 50 percent black, only
0.67 percent of the City’s prime construction contracts had been awarded to minority
businesses in the 5-year period from 1978 to 1983.”

The evidence before the Council also established that a variety of state and local contractor
associations had little or no minority business membership. The Council relied on
statements by a Council member whose opinion was that “the general conduct of the
construction industry in this area and the State, and around the nation, is one in which race
discrimination and exclusion on the basis of race is widespread.”3 There was, however, no
direct evidence of race discrimination on the part of the city in its contracting activities, and
no evidence that the city’s prime contractors had discriminated against minority-owned
subcontractors.*

The Plan required the city’s prime contractors to subcontract at least 30 percent of the dollar
amount of each contract to one or more minority-owned business enterprise (MBE). The
Plan did not establish any geographic limits for eligibility. Therefore, an otherwise qualified
MBE from anywhere in the United States could benefit from the 30 percent set-aside.

J.A. Croson Company, a non-MBE mechanical plumbing and heating contractor, filed a
lawsuit against the city of Richmond alleging that the Plan was unconstitutional because it
violated the Equal Protection Clause of the Fourteenth Amendment. After a considerable
record of litigation and appeals, the Fourth Circuit struck down the Richmond Plan and the
Supreme Court affirmed this decision.”> The Supreme Court determined that strict scrutiny
was the appropriate standard of judicial review for MBE programs, so that a race-conscious
program must be based on a compelling governmental interest and be narrowly tailored to

21d. at 479-80.
%1d. at 480.
41d.

®1d. at 511.
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achieve its objectives. This standard requires a firm evidentiary basis for concluding that the
underutilization of minorities is a product of past discrimination.®

2.2.2 Gender-Specific Programs

The Supreme Court has not addressed the specific issue of a gender-based classification in
the context of a woman-owned business enterprise (WBE) program. Croson was limited to
the review of an MBE program. In evaluating gender-based classifications, the Court has
used what some call “intermediate scrutiny,” a less stringent standard of review than the
“strict scrutiny” applied to race-based classifications. Intermediate scrutiny requires that
classifying persons on the basis of sex “must carry the burden of showing an exceedingly
persuasive justification for the classification.”” The classification meets this burden “only by
showing at least that the classification serves ‘important governmental objectives and that
the dlscrlmlnatory means employed’ are ‘substantially related to the achievement of those
objectives.™®

Several federal courts have applied intermediate scrutiny to WBE programs and yet have
found the programs to be unconstitutional.’ Nevertheless, in Coral Construction v. King
County, the Ninth Circuit upheld a WBE program under the intermediate scrutiny standard.*
Even using intermediate scrutiny, the court in Coral Construction noted that some degree of
discrimination must be demonstrated in a particular industry before a gender-specific
remedy may be instituted in that industry. As the court stated, “the mere recitation of a
benign, compensatory purpose will not automatically shield a gender-specific program from
constitutional scrutiny.”™ Indeed, one court has questioned the concept that it might be
easier to establish a WBE program than it is to establish an MBE program.*?

More recently, the Tenth Circuit, on the second appeal in Concrete Works of Colorado v.
City of Denver (Concrete Works [V),** approved the constitutionality of a WBE program
based on evidence comparable to that supporting an MBE program that the court also
upheld in the same decision. Unlike Coral Construction, however, Concrete Works IV
offered no independent guidance on the level of evidence required to support a WBE
program.

°1d. at 493.

! Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982) (quoting Kirchberg v. Feenstra, 450 U.S. 455,
461 (1981)); see also United States v. Virginia, 518 U. S. 515, 531 (1996), Tuan Anh Nguyen v. INS, 533 U.S.
53, 60 (2001).

8 Mississippi Univ. for Women, supra, at 724 (quoting Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150
51980)) see also Virginia, supra, at 533, Nguyen, supra, at 60.

See Assoc. Util. Contrs. v. Baltimore, 83 F. Supp. 2d 613 (D Md 2000); Eng’g Contrs. Ass’n of S. Florida, Inc. v.
Dade County, 122 F.3d 895 (11th Cir. 1997); Builders Ass’n of Greater Chicago v. County of Cook, 256 F.3d 642
(7 Cir. 2001). The Eighth Circuit did not address the application of intermediate scrutiny to WBE participation in
the federal DBE program in MnDOT, 345 F.3d 964 (8th Cir. 2003); cert. denied, 158 L.Ed. 2d 729 (2004) — 541
U.S. 1041 Sherbrooke Turf, Inc. v.

ii Coral Constr. Co. v. King County, 941 F.2d 910 (9" Cir. 1991), cert. denied, 502 U.S. 1033 (1992).

Id at 932.

2 Builders Ass'n of Greater Chicago, 256 F.3d at 644. See also States Paving Co. v. Washington State DOT,
407 F.3d 983, 991, n.6 (9 Cir. 2005) (rejecting need for separate analysis of WBE program under intermediate
scrutiny).

13321 F.3d 950 (10" Cir. 2003).
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2.2.3 An Overview of the Applicable Case Law

Croson did not find a compelling justification for a complete MBE program, and more recent
decisions of the Eighth Circuit have not had to address the question squarely. Croson found
the city of Richmond’s evidence to be inadequate as a matter of law. Nevertheless, more
recent cases in other federal circuits have addressed applications of the law that were not
considered in Croson. Thus, it becomes necessary to look to the decisions of other federal
circuits to predict what level of evidence might be required to establish an affirmative action
program.

The discussion in this review will also attend closely to the most relevant decisions in the
area of government contracting. Justice O’Connor, distinguishing her majority opinion on
affirmative action in law school admissions from her opinions in government contracting
cases, wrote:

Context matters when reviewing race-based governmental action under the
Equal Protection Clause. . . . Not every decision influenced by race is
equally objectionable and strict scrutiny is designed to provide a framework
for carefully examining the importance and the sincerity of the reasons
advanced by the governmental decision maker for the use of race in that
particular context.™

Further, some caution must be exercised in relying upon opinions of the federal district
courts, which make both findings of fact and holdings of law. As to holdings of law, the
district courts are ultimately subject to rulings by their circuit courts. As to matters of fact,
their decisions depend heavily on the precise record before them, in these cases frequently
including matters such as evaluations of the credibility and expertise of witnesses. Such
findings are not binding precedents outside of their districts, even if they indicate the kind of
evidence and arguments that might succeed elsewhere.

Finally, the ways in which municipalities participate in national disadvantaged business
enterprise (DBE) programs is a specialized issue distinct from that of supporting municipal
programs, even if the same kinds of evidence and same levels of review apply. In Adarand
Constructors, Inc. v. Pefia," the Supreme Court did decide that federal DBE programs
should be examined by the same strict scrutiny standard that Croson mandated for state
and local programs. Nevertheless, cases considering national DBE programs have many
important distinctions from cases considering municipal programs, particularly when it
comes to finding a compelling governmental interest.'® The national DBE cases have
somewhat more application in determining whether a local program is narrowly tailored (to
be discussed in Section 2.6)."’

% Grutter v. Bollinger, 539 U.S. 306, 327 (2003).

15 adarand Constructors, Inc. v. Pefia, 515 U.S. 200-227 (1995).

16 See Adarand Constructors, Inc. v. Slater, 228 F.3d 1147-1165 (10" Cir. 2000), cert. granted in part sub nom.,
Adarand Constructors, Inc. v. Mineta, 532 U.S. 967 (2001); cert. dismissed as improvidently granted, 534 U.S.
103 (2001); Sherbrooke Turf, 345 F.3d at 970-1.

1 Recently the Ninth Circuit ruled in Western States Paving Co. v. Washington State DOT that specific evidence
of discrimination was necessary at a state level in order for the implementation of race-conscious goals to be
narrowly tailored. States Paving Co., 407 F.3d at 997-8. In Northern Contracting v. lllinois DOT, the district court,
while not striking down the program, also required the Illinois DOT to develop local evidence of discrimination
sufficient to justify the imposition of race-conscious goals. In this sense, for these cases narrow tailoring still
requires factual predicate information to support race-conscious program elements in a DBE program. N. Contr.
v. lllinois, No. 00 4515 (ND IL 2004), decided 3/3/04 (2004 U.S. Dist. LEXIS 3226) 139-160.
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Thus, the majority of this review will be based on decisions of the federal circuit courts
applying Croson to city or county programs designed to increase participation by M/\WBES in
government contracting. This is not a large body of case law. While other cases are useful
as to particular points, only a small number of circuit court cases have reviewed strictly local
M/WBE programs and given clear, specific, and binding guidance about the adequacy of a
complete factual record including thorough, local disparity studies with at least some
statistical analysis. Further, in one of the three directly applicable circuit court cases, the
Third Circuit evaded the issue of compelling justification after lengthy discussion, holding
that the 1IZhiIadeIphia M/WBE program was unconstitutional because it was not narrowly
tailored.

Ultimately, only two circuit court decisions since Croson have passed definitively on
thorough, strictly local disparity studies: Engineering Contractors Association of South
Florida, Inc.,'® and Concrete Works IV.% In Engineering Contractors, the Eleventh Circuit
ultimately upheld the district court finding that Dade County’s disparity studies were not
adequate to support an M/WBE program, at least in the face of rebuttal evidence.? By
contrast, in Concrete Works 1V, the Tenth Circuit, after holding that the district court had
used an improper standard for weighing the evidence, went on to evaluate the evidence and
determine that it was adequate as a matter of law to establish a compelling justification for
Denver's program. The Supreme Court refused to hear the appeal in Concrete Works IV,
although the refusal in itself has no precedential effect. The dissent to that denial, written by
Justice Scalia with the Chief Justice joining, argues that these cases may mark a split in
approach among the circuits that will need to be reconciled.

The Eighth Circuit has not ruled on an M/WBE program supported by a disparity study. The
most relevant case from the Eighth Circuit, Sherbooke Turf, involved the federal DBE
program, and primarily discussed narrow tailoring rather than the necessary elements of a
factual predicate study. Consequently, results from other circuit court decisions are
discussed for the purpose of being instructive, although they are not binding on the Eighth
Circuit.

2.3 To Withstand Strict Scrutiny, a Race-Based Program Must Be Based on
Thorough Evidence Showing a Compelling Governmental Interest

For government contracting programs, courts have yet to find a compelling governmental
interest for affirmative action other than remedying discrimination in the relevant
marketplace. In other arenas, diversity has served as a compelling governmental interest for
affirmative action. For example, the Ninth Circuit upheld race-based admission standards at
an experimental elementary school in order to provide a more real world education
experience.”® More recently, in Petit v. City of Chicago, the Seventh Circuit relied on Grutter

'8 Contractors Ass'n of E. Penn. Inc. v. City of Philadelphia, 91 F.3d 586, 605 (3 Cir. 1996).

19122 F.3d 895.

29321 F.3d 950.

2 Compare Cone Corp. v. Hillsborough County, 908 F.2d 908 (11‘h Cir. 1990), an earlier decision of the Eleventh
Circuit reversing summary judgment against an MBE program where more limited statistical evidence was found
adequate to require a trial on the merits in the face of a relatively weak challenge.

22 concrete Works of Colo. v. City of Denver, Scalia, J. dissenting, 540 U.S. 1027, 1027-35 (2003).

% Hunter v. Regents of the Univ. of Cal., 190 F.3d 1061 (9" Cir. 1999).
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v. Bollinger in stating that urban police departments had “an even more compelling need for
diversity” than universities and upheld the Chicago program “under the Grutter standards.”**

The recent holding that other compelling interests may support affirmative action does not
yet appear to have any application to public contracting.” The Eighth Circuit in Sherbrooke
Turf v. Minnesota D.O.T. did not consider any other compelling interests for the DBE
program outside of remedying discrimination.?®

Croson identified two necessary factors for establishing racial discrimination sufficiently to
demonstrate a compelling governmental interest in establishing an M/WBE program. First,
there needs to be identified discrimination in the relevant market.?’ Second, “the
governmental actor enacting the set-aside program must have somehow perpetuated the
discrimination to be remedied by the program,”?® either actively or at least passively with the
“infusion of tax dollars into a discriminatory industry.”*

Although the Supreme Court in Croson did not specifically define the methodology that
should be used to establish the evidentiary basis required by strict scrutiny, the Court did
outline governing principles. Lower courts have expanded the Supreme Court’s Croson
guidelines and have applied or distinguished these principles when asked to decide the
constitutionality of state, county, and city programs that seek to enhance opportunities for
minorities and women.

2.3.1 Post-Enactment Evidence

The Supreme Court in Croson found pre-enactment evidence of discrimination insufficient to
justify the program. The defendant in Croson did not seek to defend its program based on
post-enactment evidence. However, following Croson, a number of circuits did defend the
use of post-enactment evidence to support the establishment of a local public affirmative
action program.® Some cases required both pre-enactment and post-enactment evidence.*!

The Supreme Court case in Shaw v. Hunt** raised anew the issue of post-enactment
evidence in defending local public sector affirmative action programs. Shaw involved the
use of racial factors in drawing voting districts in North Carolina. In Shaw, the Supreme
Court rejected the use of reports providing evidence of discrimination in North Carolina
because the reports were not developed before the voting districts were designed. Thus, the
critical issue was whether the legislative body believed that discrimination had existed
before the districts were drafted.*® Following the Shaw decision, two districts courts

24 petit v. City of Chicago, 352 F.3d 1111, 1114 (7™ Cir. 2003).
% Grutter v. Bollinger, 539 U.S. 306 (2003). For an argument that other bases could serve as a compelling
interest in public contracting, see Michael K. Fridkin, “The Permissibility of Non-Remedial Justifications for Racial
Preferences in Public Contracting,” 24 N. lll. U. L. Rev. 509-510 (Summer 2004).
%% Sherbrooke Turf Inc., 345 F.3d at 969-971.
* Croson, 488 U.S. at 492.
22 Coral Construction, 941 F.2d at 916.

Id.
%0 See Eng’g Contrs. Ass'n of S. Florida, Inc. v. Dade County, 122 F.3d 895, 911 (11" Cir. 1997); Contrs. Ass'n
of E. Philadelphia v. Philadelphia, 6 F.3d 990, 1009 n.18 (2" Cir. 1993); Concrete Works of Colorado, Inc. v. City
and County of Denver, 36 F.3d 1513, 1521 (lOth Cir. 1994).
% See Coral Construction Co. v. King County, 941 F.2d 910-920 (9" Cir. 1991).
%2 ghaw v. Hunt, 517 U.S. 899 (1996).
*1d. at 910.
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rejected the use of post-enactment evidence in the evaluation of the constitutionality of local
minority business programs.?

2.3.2 Agency Evidence

An agency contemplating an M/WBE program should have evidence expressly and
specifically linked to the agency itself. The Fifth Circuit criticized the city of Jackson for
commissioning a disparity study but not adopting the findings of the study.* A district court
in New Jersey struck down a set-aside involving New Jersey casino licenses that was
based on the factual predicate study for the state of New Jersey M/WBE program, which did
not cover the casino industry.*

2.4 Sufficiently Strong Evidence of Significant Statistical Disparities
Between Qualified Minorities Available and Minorities Utilized Will
Satisfy Strict Scrutiny and Justify a Narrowly Tailored M/\WBE Program

The Supreme Court in Croson stated that “where gross statistical disparities can be shown,
they alone in a proper case may constitute prima facie proof of a pattern or practice of
discrimination.”®’ But the statistics must go well beyond comparing the rate of minority
presence in the general population to the rate of prime construction contracts awarded to
MBEs. The Court in Croson objected to such a comparison, indicating that the proper
statistical evaluation would compare the percentage of qualified MBEs in the relevant
market with the percentage of total municipal construction dollars awarded to them.®

To meet this more precise requirement, courts have accepted the use of a disparity index.*
The Supreme Court in Croson recognized statistical measures of disparity that compared
the number of qualified and available M/WBEs with the rate of municipal construction dollars
actually awarded to M/WBESs in order to demonstrate discrimination in a local construction
industry.*® The Ninth Circuit has stated, “In our recent decision [Coral Construction] we
emphasized that such statistical disparities are ‘an invaluable tool’ in demonstrating the
discrimination necessary to establish a compelling interest.”**

2.4.1 Determining Availability

To perform proper disparity analysis, the government must determine “availability"—the
number of qualified minority contractors willing and able to perform a particular service for
the municipality. In Croson, the Court stated:

3 AUC v. Baltimore, 83 F. Supp. 2d 613, 620-22 (D. Md. 2000); West Tenn. ABC v. Memphis City Schools, 64 F.

Supp. 2d 714, 718-21 (W.D. Tenn. 1999).

% Scott v. City Of Jackson, 199 F.3d 206, 218 (1999).

% Ass'n. for Fairness in Business, Inc. v. New Jersey, 82 F. Supp. 2d 353, 361 (D.N.J. 2000).

2; Croson, 488 U.S. at 501, quoting Hazelwood School Division v. United States, 433 U.S. 299, 307-308 (1977).
Id. at 502.

% see Engineering Contractors Ass’n of South Florida, Inc., 122 F.3d at 914; Concrete Works 1V, 321 F.3d at

964-69.

*% Croson, 488 U.S. at 503-504.

1 Ass'd. General Contrs. of California, Inc. v. Coalition for Economic Equity, 950 F.2d 1401, 1414 (9" Cir. 1991)

(AGCC II) citing Coral Construction, 941 F.2d at 918; see also Croson, 488 U.S. at 509.
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Where there is a significant statistical disparity between the number of

qualified minority contractors willing and able to perform a particular service

and the number of such contractors actually engaged by the locality or the

Iocali%’s prime contractors, an inference of discriminatory exclusion could

arise.
An accurate determination of availability also permits the government to meet the
requirement that it “determine the precise scope of the injury it seeks to remedy” by its
program.*® Following Croson’s statements on availability, lower courts have considered
how legislative bodies may determine the precise scope of the injury sought to be remedied
by an MBE program. Nevertheless, the federal courts have not provided clear guidance on
the best data sources or techniques for measuring M/WBE availability.

Different forms of data used to measure availability give rise to particular controversies.
Census data have the benefit of being accessible, comprehensive, and objective in
measuring availability. In Contractors Ass’n of Eastern Pennsylvania, Inc., the Third Circuit,
while noting some of the limitations of census data, acknowledged that such data could be
of some value in disparity studies.** In that case, the city of Philadelphia’s consultant
calculated a disparity using data showing the total amount of contract dollars awarded by
the City, the amount that went to MBEs, and the number of African American construction
firms. The consultant combined these data with data from the Census Bureau on the
number of construction firms in the Philadelphia Standard Metropolitan Statistical Area.*
Despite the district court's reservations about mixing data sources, the Third Circuit
appeared to have been prepared to accept such data had it ruled on the showing of a
compelling interest.

At least one commentator has suggested using bidder data to measure M/WBE
availability,*® but Croson does not require the use of bidder data to determine availability. In
Concrete Works, in the context of the plaintiffs’ complaint that the city of Denver had not
used such information, the Tenth Circuit noted that bid information also has its limits. *’
Firms that bid may not be qualified or able, and firms that do not bid may be qualified and
able, to undertake agency contracts.

2.4.2 Racial Classifications

In determining availability, choosing the appropriate racial groups to consider becomes an
important threshold interest.”® In Croson, the Supreme Court criticized the city of
Richmond’s inclusion of “Spanish speaking, Oriental, Indian, Eskimo, or Aleut persons” in its
affirmative action program.*® These groups had not previously participated in City
contracting and “The random inclusion of racial groups that, as a practical matter, may
never have suffered from discrimination in the construction industry in Richmond suggests
that perhaps the City’s purpose was not in fact to remedy past discrimination.”® To

“2 Croson, 488 U.S. at 509 (emphasis added).

*1d. at 498.

*4 Contractors Assn v. Philadelphia, 91 F.3d 586, 604 (3" Cir 1996).

“5 Contractors Association of Eastern Pennsylvania, Inc., 91 F.3d at 604.

“LaNoue, George R., “Who Counts? Determining the Availability of Minority Businesses for Public Contracting
After Croson,” 21 Harv. J. L. and Pub. Pol. 793, 833-834 (1998).

*’Concrete Works 1V, 321 F.3d at 983-84.

“8 Racial groups, as the term is used herein, include both racial and ethnic categories.

‘5‘2 488 U.S. at 506.
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evaluate availability properly, data must be gathered for each racial group in the
marketplace. The Federal Circuit has also required that evidence as to the inclusion of
particular groups be kept reasonably current.>

2.4.3 Relevant Market Area

Another issue in availability analysis is the definition of the relevant market area.
Specifically, the question is whether the relevant market area should be defined as the area
from which a specific percentage of purchases is made, the area in which a specific
percentage of willing and able contractors may be located, or the area determined by a fixed
geopolitical boundary.

The Supreme Court has not yet established how the relevant market area should be
defined, but some circuit courts have done so, including the Tenth Circuit in Concrete Works
1, the first appeal in the city of Denver litigation.>> Concrete Works of Colorado, a non-
M/WBE construction company, argued that Croson precluded consideration of
discrimination evidence from the six-county Denver Metropolitan Statistical Area (MSA), so
Denver should use data only from within the city and county of Denver. The Tenth Circuit,
interpreting Croson, concluded, “The relevant area in which to measure discrimination . . . is
the local construction market, but that is not necessarily confined by jurisdictional
boundaries.”™?® The court further stated, “It is important that the pertinent data closely relate
to the jurisdictional area of the municipality whose program we scrutinize, but here Denver’'s
contracting activity, insofar as construction work is concerned, is closely related to the
Denver MSA.”™*

The Tenth Circuit ruled that because more than 80 percent of Denver Department of Public
Works construction and design contracts were awarded to firms located within the Denver
MSA, the appropriate market area should be the Denver MSA, not the city and county of
Denver alone.* Accordingly, data from the Denver MSA were “adequately particularized for
strict scrutiny purposes.”®

2.4.4 Firm Qualifications

Another availability consideration is whether M/WBE firms are qualified to perform the
required services. In Croson, the Supreme Court noted that although gross statistical
disparities may demonstrate prima facie proof of discrimination, “when special qualifications
are required to fill particular jobs, comparisons to the general population (rather than to the
smaller group of individuals who possess the necessary qualifications) may have little
probative value.”’ The Court, however, did not define the test for determining whether a
firm is qualified.

Considering firm qualifications is important not only to assess whether M/WBEs in the
relevant market area can provide the goods and services required, but also to ensure
proper comparison between the number of qualified M/WBEs and the total number of

*1 Rothe Development Co. v. U.S. Dept. of Defense, 262 F.3d 1306, 1323 (Fed. Cir. 2003).
2 Concrete Works |1, 36 F.3d at 1520.

53
Id.
54

55, 1
Id.
56

*" Croson, 488 U.S. at 501 (quoting Hazelwood School Dist. v. United States, 433 U.S. 299, 308, n.13 (1977)).
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similarly qualified contractors in the marketplace.®® In short, proper comparisons ensure the
required integrity and specificity of the statistical analysis. For instance, courts have
specifically ruled that the government must examine prime contractors and subcontractors
separately when the M/WBE program is aimed primarily at one or the other.*

2.45 Willingness

Croson requires that an “available” firm must be not only qualified but also willing to provide
the required services.® In this context, it can be difficult to determine whether a business is
willing. Courts have approved including businesses in the availability pool that may not be
on the government’s certification list. In Concrete Works Il, Denver’s availability analysis
indicated that while most MBEs and WBEs had never participated in City contracts, “almost
all firms contacted indicated that they were interested in [municipal work].”®* In Contractors
Association of Eastern Pennsylvania, Inc., the Third Circuit explained, “[i]n the absence of
some reason to believe otherwise, one can normally assume that participants in a market
with the ability to undertake gainful work will be ‘willing’ to undertake it.”** The court went on
to note:

[P]ast discrimination in a marketplace may provide reason to believe the
minorities who would otherwise be willing are discouraged from trying to
secure the work. . . . [I]f there has been discrimination in City contracting, it
is to be expected that [African American] firms may be discouraged from
applying, and the low numbers [of African American firms seeking to
prequalify for City-funded contracts] may tend to corroborate the existence of
discrimination rather than belie it.%

2.4.6 Ability

Another availability consideration is whether the firms being considered are able to perform
a particular service. Those who challenge affirmative action often question whether M/WBE
firms have the “capacity” to perform particular services.

The Eleventh Circuit accepted a series of arguments that firm size has a strong impact on
“ability” to enter contracts, that M/WBE firms tend to be smaller, and that this smaller size,
not discrimination, explains the resulting disparity.®* This emphasis of factoring in business
capacity was reinforced in a recent case, Rothe Development Corp v. Department of
Defense, in front of the Federal Circuit involving the Federal 1207 small, disadvantaged
business (SDB) program. The Rothe decision criticized elements of factual predicate
studies used to support the 1207 program that did not factor the size and capacity of firms in
evaluating disparity.®®

%8 See Hazelwood School Dist., 433 U.S. at 308; Contractors Ass'n. 91 F.3D at 603.
Zz W. H. Scott Constr. Co. v. City of Jackson, 199 F.3d 206, 218 (5" Cir.1999).
Croson, 488 U.S. at 509.
8L Concrete Works 11, 36 F.3d at 1529, quoting, Appellant’'s Appendix.
%2 Contractors Association of Eastern Pennsylvania, Inc., 91 F.3d at 603 (in original quotation marks).
®%1d. at 603-04.
% Eng'g. Contr. of S. Florida, Inc. 122 F.3d at 917-18, 924.
% Rothe Development Corp v. Department of Defense, 2008-1017 (Fed Cir 2008), at 34.
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By contrast, the Tenth Circuit in Concrete Works Il and IV recognized the shortcomings of
this treatment of firm size.®® Concrete Works IV noted that the small size of such firms can
itself be a result of discrimination.®” The Tenth Circuit acknowledged the city of Denver’s
argument that a small construction firm’s precise capacity can be highly elastic.®® Under
this view, the relevance of firm size may be somewhat diminished. Further, the Eleventh
Circuit was dealing with a statute which itself limited remedies to M/WBEs that were smaller
firms by definition.®

2.4.7 Statistical Evidence of Discrimination in Disparity Studies

While courts have indicated that anecdotal evidence may suffice without statistical
evidence, no case without statistical evidence has been given serious consideration by any
circuit court. In practical effect, courts require statistical evidence. Further, the statistical
evidence needs to be held to appropriate professional standards.”

The Eighth Circuit has stated that, “Numbers must be statistically significant before one can
properly conclude that any apparent racial disparity results from some factor other than
random chance.””* The Eleventh Circuit has addressed the role of statistical significance in
assessing levels of disparity in public contracting. Generally, disparity indices of 80 percent
or higher—indicating close to full participation—are not considered significant.”> The court
referenced the Equal Employment Opportunity Commission’s disparate impact guidelines,
which establish the 80 percent test as the threshold for determining a prima facie case of
discrimination.”® According to the Eleventh Circuit, no circuit that has explicitly endorsed
using disparity indices has held that an index of 80 percent or greater is probative of
discrimination, but they have held that indices below 80 percent indicate “significant
disparities.””

In support of the use of standard deviation analyses to test the statistical significance of
disparity indices, the Eleventh Circuit observed that “[s]ocial scientists consider a finding of
two standard deviations significant, meaning there is about one chance in 20 that the
explanation for the deviation could be random and the deviation must be accounted for by
some factor other than chance.””® With standard deviation analyses, the reviewer can
determine whether the disparities are substantial or statistically significant, lending further
statistical support to a finding of discrimination. On the other hand, if such analyses can
account for the apparent disparity, the study will have little if any weight as evidence of
discrimination.

% Concrete Works 11, 36 F.3d at 1528-29; Concrete Works 1V, 321 F.3d at 980-92.

67 Concrete Works 1V, 321 F.3d at 982.

% |d. at 981.

%9 Eng'g Contrs. Ass'n of S. Florida, Inc., 122 F.3d at 900.

9 See Contrs. Ass'n of E. Pennsylvania, Inc., 91 F.3d at 599-601.

" Kohlbeck v. City of Omaha, 447 F.3d 552, 557 (8" Cir. 2006) quoting Taylor v. Teletype Co., 648 F. 2d 1129,
1133 (8lh Cir. 19 (emphasized in original)).

"2 Eng'g Contrs. Ass'n of S. Florida, Inc., 122 F.3d at 914.

3 1d. at 914, citing 29 C.F.R. § 1607.4D (concerning the disparate impact guidelines and threshold used in
employment cases).

I Eng’g Contrs. Ass’n of S. Florida, Inc., 122 F.3d at 914, citing Contrs. Ass’n of E. Pennsylvania, Inc., 6 F.3d at
1005 (crediting disparity index of 4 percent) and Concrete Works Il, 36 F.3d at 1524 (crediting disparity indices
ranging from O percent to 3.8 percent).

" Eng’g Contrs. Ass’'n of S. Florida, Inc., 122 F.3d at 914 quoting Peightal v. Metropolitan Dade County, 26 F.3d
1545, 1556 n.16 (11lh Cir. 1994) (quoting Waisome v. Port Authority, 948 F.2d 1370, 1376 (2”d Cir. 1991)).
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Further, the interpretations of the studies must not assume discrimination has caused the
disparities, but must account for alternative explanations of the statistical patterns.”® The
Third and Fifth Circuits have also indicated that statistics about prime contracting disparity
have little, if any, weight when the eventual M/WBE program offers its remedies solely to
subcontractors.”’

2.4.8 Anecdotal Evidence of Discrimination in Disparity Studies

Most disparity studies present anecdotal evidence along with statistical data. The Supreme
Court in Croson discussed the relevance of anecdotal evidence and explained: “[E]vidence
of a pattern of individual discriminatory acts can, if supported by appropriate statistical proof,
lend support to a local government’s determination that broader remedial relief is justified.””®
Although Croson did not expressly consider the form or level of specificity required for
anecdotal evidence, the Ninth Circuit has addressed both issues.

In Coral Construction, the Ninth Circuit addressed the use of anecdotal evidence alone to
prove discrimination. Although King County’s anecdotal evidence was extensive, the court
noted the absence in the record of any statistical data in support of the program.
Additionally, the court stated, “While anecdotal evidence may suffice to prove individual
claims of discrimination, rarely, if ever, can such evidence show a systemic pattern of
discrimination necessary for the adoption of an affirmative action plan.””® The court
concluded, by contrast, that “the combination of convincing anecdotal and statistical
evidence is potent.”°

Regarding the appropriate form of anecdotal evidence, the Ninth Circuit in Coral
Construction noted that the record provided by King County was “considerably more
extensive than that compiled by the Richmond City Council in Croson.”™! The King County
record contained “affidavits of at least 57 minority or [female] contractors, each of whom
complain[ed] in varying degree[s] of specificity about discrimination within the local
construction industry”.?> The Coral Construction court stated that the M/WBE affidavits
“reflect[ed] a broad spectrum of the contracting community” and the affidavits “certainly
suggest[ed] that ongoing discrimination may be occurring in much of the King County
business community.”®®

In Associated General Contractors of California v. Coalition for Economic Equity (AGCC I1),
the Ninth Circuit discussed the specificity of anecdotal evidence required by Croson.®*
Seeking a preliminary injunction, the contractors contended that the evidence presented by
the city of San Francisco lacked the specificity required by both an earlier appeal in that
case and by Croson.®® The court held that the City’s findings were based on substantially
more evidence than the anecdotes in the two prior cases, and “were clearly based upon

S Eng'g Contrs. Ass’n of S. Florida, Inc., 122 F 3d at 922.
" Contrs. Ass'n of E. Pennsylvania, Inc., 91 F.3d at 599 (3" Cir.); W.H. Schott Constr. Co., 199 F. 3d at 218 (5"
Cir.).

8 Croson, 488 U.S. at 509.

' Coral Construction, 941 F.2d at 919 (emphasis added).
8 |d. See also AGCC II, 950 F.2d at 1414-1415.

81 Coral Construction, 941 F.2d at 917.

81d. at 917-18.

4.

8 AGCC Il, 950 F.2d at 1414-1415.

8 See AGCC II, 950 F.2d at 1403-1405.
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dozens of specific instances of discrimination that are laid out with particularity in the record,
as well as significant statistical disparities in the award of contracts.”®®

The court also ruled that the City was under no burden to identify specific practices or
policies that were discriminatory.®” Reiterating the City's perspective, the court stated that
the City “must simply demonstrate the existence of past discrimination with specificity; there
is no requirement that the legislative findings specifically detail each and every instance that
the legislative body ha[d] relied upon in support of its decision that affirmative action is
necessary.”®

Not only have courts found that a municipality does not have to specifically identify all the
discriminatory practices impeding M/WBE utilization, but the Tenth Circuit in Concrete
Works IV also held that anecdotal evidence collected by a municipality does not have to be
verified. The court stated:

There is no merit to [the plaintiff's] argument that witnesses’ accounts must
be verified to provide support for Denver’s burden. Anecdotal evidence is
nothing more than a witness’ narrative of an incident told from the witness’
perspective and including the witness’ perceptions...Denver was hot
required to present corroborating evidence and [the plaintiff] was free to
present its own witnesses to either refute the incidents described by
Denver’s witnesses or to relate their own perceptions on discrimination in the
Denver construction industry.®

2.5 The Governmental Entity or Agency Enacting an M/\WBE Program Must
Be Shown to Have Actively or Passively Perpetuated the Discrimination

In Croson, the Supreme Court stated, “It is beyond dispute that any public entity, state or
federal, has a compelling interest in assuring that public dollars, drawn from the tax
contributions of all citizens, do not serve to finance the evil of private prejudice.”® Croson
provided that the government “can use its spending powers to remedy private
discrimination, if it identifies that discrimination with the particularity required by the
Fourteenth Amendment.” The government agency’s active or passive participation in
discriminatory practices in the marketplace may show the compelling interest. Defining
passive participation, Croson stated:

Thus, if the city could show that it had essentially become a “passive
participant” in a system of racial exclusion practiced by elements of the local
construction industry, we think it clear that the city could take affirmative
steps to dismantle such a system.®?

8 AGCC II, 950 F.2d. at 1416. This evidence came from 10 public hearings and “numerous written submissions
from the public.” Id. at 1414.
¥ 1d. at 1416, n.11.
% 1d. at 1416.
% Concrete Works IV, 321 F.3d at 989.
% Croson, 488 U.S. at 492 (emphasis added).
%L Croson, 488 U.S. at 492. See generally Ayres, lan and Frederick E. Vars, “When Does Private Discrimination
gzustify Public Affirmative Action?” 98 Columbia Law Review 1577 (1998).
Croson, 488 U.S. at 492.
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The Tenth Circuit decision in Adarand concluded that evidence of private sector
discrimination provided a compelling interest for a DBE program.’® Later cases have
reaffirmed that the government has a compelling interest in avoiding the financing of private
discrimination with public dollars.**

Relying on this language in Croson, a number of local agencies have increased their
emphasis on evidence of discrimination in the private sector. This strategy has not always
succeeded. In the purest case, Cook County did not produce a disparity study but instead
presented anecdotal evidence that M/WBEs were not solicited for bids in the private
sector.?® Cook County lost the trial and the resulting appeal.’® Similarly, evidence of private
sector discrimination presented in litigation was found inadequate in the Philadelphia and
Dade County cases.®” The Third Circuit stated, in discussing low MBE participation in a
local contractors association in the city of Philadelphia, that “racial discrimination can justify
a race-based remedy only if the city has somehow participated in or supported that
discrimination.”® Nevertheless, recently in Concrete Works 1V, the Tenth Circuit upheld the
relevance of data from the private marketplace to establish a factual predicate for M/WBE
programs.®® That is, courts mainly seek to ensure that M/WBE programs are based on
findings of active or passive discrimination in the government contracting marketplace, and
not simply attempts to remedy general societal discrimination.

Courts also seek to find a causal connection between a statistical disparity and actual
underlying discrimination. In Engineering Contractors, one component of the factual
predicate was a study comparing entry rates into the construction business for M/WBEs and
non-M/WBEs.'® The analysis provided statistically significant evidence that minorities and
women entered the construction business at rates lower than would be expected, given their
numerical presence in the population and human and financial capital variables. The study
argued that those disparities persisting after the application of appropriate statistical controls
were most likely the result of current and past discrimination. Even so, the Eleventh Circuit
criticized this study for reliance on general census data and for the lack of particularized
evidence of active or passive discrimination by Dade County, holding that the district court
was entitled to find that the evidence did not show compelling justification for an M/WBE
program.*®

The Seventh Circuit has perhaps set a higher bar for connecting private discrimination with
government action. The trial court in the Cook County case extensively considered evidence
that prime contractors simply did not solicit M/\WBESs as subcontractors and considered
carefully whether this evidence on solicitation served as sufficient evidence of
discrimination, or whether instead it was necessary to provide further evidence that there
was discrimination in hiring M/WBE subcontractors.'? The Seventh Circuit held that this

9 Adarand Contrs., Inc., 228 F.3d at 1155, 1164-65.

9 Associated Gen. Contrs. of Ohio, Inc. v. Drabik, 214 F.3d 730, 734-35 (6lh Cir. 2000). See also Concrete
Works Il, 36 F.3d at 1529; Coral Constr. Co., 941 F.2d at 916.

% Builders Ass’n of Greater Chicago v. County of Cook, 123 F. Supp. 2d 1087, 1117 (N.D. I.L. 2000).

% Builders Ass'n of Greater Chicago v. County of Cook, 123 F. Supp. 2d 1087 (N.D. I.L. 2000); 256 F.3d 642,
648 (7" Cir. 2001).

% Contrs. Ass’n of E. Pennsylvania, Inc., 91 F.3d at 599-602; Engineering Contrs. Ass’n of S. Florida, Inc., 122
F.3d at 920-926.

% Contrs. Ass'n of E. Pennsylvania, Inc., 91 F.3d at 602; see also Webster v. Fulton County, 51 F. Supp. 2d
1354, 1363 (N.D. G.A. 1999).

9 Concrete Works IV, 321 F.3d at 976.

190 Engineering Contractors Ass’n of South Florida, Inc., 122 F.3d at 921-22.

10114, at 922.

192 gyilders Ass'n of Chicago, 123 F.Supp. 2d at 1112-1116.
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evidence was largely irrelevant.’®® Beyond being anecdotal and partial, evidence that

contractors failed to solicit M/\WBEs on Cook County contracts was not the same as
evidence that M/WBEs were denied the opportunity to bid.** Furthermore, such activities on
the part of contractors did not necessarily implicate the county as even a passive participant
in such q(igcrimination as might exist because there was no evidence that the county knew
about it.

Interestingly, some courts have been willing to see capital market discrimination as part of
the required nexus between private and public contracting discrimination, even if capital
market discrimination could arguably be seen as simply part of broader societal
discrimination. In Adarand v. Slater, the Tenth Circuit favorably cited evidence of capital
market discrimination as relevant in establishing the factual predicate for the federal DBE
program.’®® The same court, in Concrete Works IV, found that barriers to business
formation were relevant insofar as this evidence demonstrated that M/WBEs were
“precluded from the outset from competing for public construction contracts.”®’ Along
related lines, the court also found a regression analysis of census data to be relevant
evidence showing barriers to M/WBE formation.'® A recent district court case upheld the
state of North Carolina MWBE program in road construction based largely on similar private
sector evidence supplemented by evidence from databases covering private sector
commercial construction.'®

Courts have come to different conclusions about the effects of M/WBE programs on the
private sector evidence itself. For instance, is M/WBE participation in public sector projects
higher than on private sector projects simply because the M/WBE program increases
M/WBE patrticipation in the public sector, or is such a pattern evidence of private sector
discrimination? The Seventh Circuit raised the former concern in the recent Cook County
litigation.**® Concrete Works IV, however, expressly cited as evidence of discrimination that
M/WBE contractors used for business with the city of Denver were not used by the same
prime contractors for private sector contracts.**!

Finally, is evidence of a decline in M/WBE utilization following a change in or termination of
an M/WBE program relevant and persuasive evidence of discrimination? The Eighth Circuit
in Sherbrooke Turf and the Tenth Circuit in Concrete Works IV did find that such a decline in
M/WBE utilization was evidence that prime contractors were not willing to use M/WBES in
the absence of legal requirements.'*? Other lower courts have arrived at similar
conclusions.'*®

igj Builders Ass'n of Greater Chicago, 256 F.3d at 645.

105|d'

196 Adarand Contrs., Inc., 228 F.3d at 1169-70.

197 concrete Works IV, 321 F.2d at 977. The district court had rejected evidence of credit market discrimination
as adequate to provide a factual predicate for an M/WBE program. Concrete Works of Colorado, Inc. v. City of
Denver, 86 F.Supp. 2d 1042, 1072-73 (D Co. 2000) (Concrete Works IlI).

%14, at 967.

199 4 B. Rowe v. North Carolina DOT, No. 5:03-CV-278-BO(3) (ED NC 2008). The court, however, was very
brief in discussing what factors nt he study accounted for its ruling.

19 Builders Ass'n of Greater Chicago, 256 F.3d at 645.

! Concrete Works 1V, 321 F.3d at 984-85.

112 Concrete Works IV, 321 F.3d at 985; Sherbrooke Turf, Inc., 345 F.3d at 973.

13 See Northern Contracting, Inc. v. lllinois, No. 00 4515 (ND IL 2004) — 2004 U.S. Dist. LEXIS 3226 150-1.
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2.6 To Withstand Strict Scrutiny, an M/\WBE Program Must Be Narrowly
Tailored to Remedy Identified Discrimination

The discussion of compelling interest in the court cases has been extensive, but narrow
tailoring may be the more critical issue. Many courts have held that even if a compelling
interest for the M/WBE program can be found, the program has not been narrowly
tailored.™* Moreover, Concrete Works IV,™ a case that did find a compelling interest for a
local M/\WBE program, did not consider the issue of narrow tailoring. Instead, the Tenth
Circuit held that the plaintiffs had waived any challenge to the original ruling of the district
court'*® that the program was narrowly tailored.

Nevertheless, the federal courts in general, and the Eighth Circuit in particular, have found
that the DBE program established pursuant to federal regulations (49 CFR, Part 26) and
issued under the Transportation Equity Act (TEA-21) (1998) has been narrowly tailored to
serve a compelling interest.**” The federal courts had previously ruled that there was a
factual predicate for the federal Department of Transportation (DOT) DBE program, but that
in its earlier versions the program was not narrowly tailored.**® The more recent rulings
provide some guidance as to what program configurations the courts will judge to be
narrowly tailored. The Eighth Circuit in particular has identified the following elements of
narrow tailoring: “the efficacy of alternative remedies, the flexibility and duration of the race-
conscious remedy, the relationship of the numerical goals to the relevant labor market, and

the impact of the remedy on third parties”.**°

2.6.1 Race-Neutral Alternatives

Concerning race-neutral alternatives, the Supreme Court in Croson concluded that a
governmental entity must demonstrate that it has evaluated the use of race-neutral means
to increase MBE patrticipation in contracting or purchasing activities. In upholding the narrow
tailoring of federal DBE regulations, the Eighth Circuit noted that those regulations “place
strong emphasis on ‘the use of race-neutral means to increase minority business
participation in government contracting’.”**® The Tenth Circuit had noted that the DBE
regulations provided that “if a recipient can meet its overall goal through race-neutral
means, it must implement its program without the use of race-conscious contracting
measures, and enumerate a list of race-neutral measures.”*?* Those measures included
“helping overcome bonding and financing obstacles, providing technical assistance, [and]
establishing programs to assist start-up firms.”*%

114 Contrs. Ass'n of E. Pennsylvania, Inc., 91 F.3d at 606; Eng’g Contrs. Ass'n of S. Florida, Inc., 122 F.3d at

926-929; Verdi v. DeKalb County Sch. Dist., 135 Fed. Appx. 262, 268, 2005 WL 38942 (11‘h Cir. 2005).

15 Concrete Works IV, 321 F.3d at 992-93.

15 Concrete Works of Colo., Inc. v. City of Denver, 823 F.Supp. 821, 844-845 (D.Co. 1993)(Concrete Works I).
7 Adarand Constrs., Inc., 228 F.3d at 1158, 1187; Sherbrooke Turf Inc., 345 F.3d at 968-969, 974; W. States
Paving Co. v. Wash. State DOT, 407 F.3d 983 (9th Cir. 2005).

18 |nre Sherbrooke Sodding, 17 F. Supp. 2d 1026, 1034-35, 1037 (D.Minn. 1998) (Sherbrooke 1) (finding the
program was not narrowly tailored). In 1996, before the new DBE regulations, the district court in Colorado, upon
remand from the 1995 U.S. Supreme Court, had made a similar ruling in Adarand Constrs., Inc . v. Pefia, 965 F.
Supp. 1556, 1581 (D.Co. 1997)

119 Sherbrooke Turf, Inc., 345 F. 3d at 971, citing U.S. v. Paradise, 480 U.S. 149, 171, 187 (1987)); see also
Kohlbeck v. City of Omaha, 447 F.3d 552, 555 (8th Cir. 2006) (quoting Sherbrooke Turf).

120 sherbrooke Turf, Inc., 345 F. 3d at 972, quoting Adarand Constrs., Inc., 515 U.S. at 237-38.

E; Adarand Constrs., Inc., 228 F.3d. at 1179 (parentheses removed).
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Strict scrutiny does not mandate that every race-neutral measure be considered and found
wanting. The Eighth Circuit also affirmed that “Narrow tailoring does not require exhaustion
of every conceivable race neutral alternative,” but it does require “serious, good faith
consideration of workable race-neutral alternatives.”*

2.6.2 Flexibility and Duration of the Remedy

The Eighth Circuit also found that “the revised DBE program has substantial flexibility.”?*

A State may obtain waivers or exemptions from any requirement and is not
penalized for a good faith failure to meet its overall goal. In addition, the
program limits preferences to small businesses falling beneath an earnings
threshold, and any individual whose net worth exceeds $ 750,000 cannot
qualify as economically disadvantaged.'*

DBE and M/WBE programs achieve flexibility by using waivers and variable project goals to
avoid merely setting a quota. Croson favorably mentioned the contract-by-contract waivers
in the federal DOT DBE program.'?® Virtually all successful MBE programs have this waiver
feature in their enabling legislation. As for project goals, the approved DBE provisions set
aspirational, nonmandatory goals; expressly forbid quotas; and use overall goals as a
framework for setting local contract goals, if any, based on local data. All of these factors
have impressed the courts that have upheld the constitutionality of the revised DOT DBE

program.*?’

With respect to program duration, in Adarand Constructors, Inc. v. Pefia, the Supreme Court
wrote that a program should be “appropriately limited such that it will not last longer than the
discriminatory effects it is designed to eliminate.”?® The Eighth Circuit also noted the limits
in the DBE program, stating that “the DBE program contains built-in durational limits,” in that
a “State may terminate its DBE program if it meets its annual overall goal through race-
neutral means for two consecutive years.”* The Eighth Circuit also found durational limits
in the fact that “TEA-21 is subject to periodic congressional reauthorization. Periodic
legislative debate assures all citizens that the deviation from the norm of equal treatment of
all racial and ethnic groups is a temporary matter, a measure taken in the service of the goal
of equality itself.”**°

Other appellate courts have noted several possible mechanisms for limiting program
duration: such as required termination if goals have been met,**! decertification of MBEs
who achieve certain levels of success, or mandatory review of MBE certification at regular,
relatively brief periods.*** Governments thus have some duty to ensure that they update
their evidence of discrimination regularly enough to review the need for their programs and

123 sherbrooke Turf, Inc., 345 F. 3d at 972, quoting Grutter, 123 S. Ct. at 2344-45. See also Coral Constr. Co.,
941 F.2d at 923; AGCC Il, 950 F.2d at 1417.

124 Sherbrooke Turf, Inc., 345 F. 3d at 972.

12514, at 972, citing, 49 C.F.R. § 26.67(b).

126 croson, 488 U.S. at 488-489. Coral Constr. Co., 941 F.2d at 924-925.
127 see Coral Constr. Co., 941 F. 2d at 924-925.

128 515 U.S. at 238 (internal quotations and citations omitted).

129 sherbrooke Turf, Inc., 345 F. 3d at 972, citing 49 C.F.R. § 26.51(f)(3).
130 4., quoting, Grutter, 123 S. Ct. at 2346.

131 Sherbrooke Turf, Inc., 345 F.3d at 972.

132 Adarand Constrs. Inc., 228 F.3d at 1179-1180.
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to revise programs by narrowly tailoring them to fit the fresh evidence.*® It is still an open
guestion whether all of these provisions are necessary in every case.

2.6.3 Relationship of Goals to Availability

Narrow tailoring under the Croson standard requires that remedial goals be in line with
measured availability. Merely setting percentages without a carefully selected basis in
statistical studies, as the city of Richmond did in Croson itself, has played a strong part in
decisions finding other programs unconstitutional.***

By contrast, the Eighth, Ninth, and Tenth Circuits have approved the goal-setting process
for the DOT DBE program, as revised in 1999.** The approved DOT DBE regulations
require that goals be based on one of several methods for measuring DBE availability.**°
The Eighth Circuit noted that the “DOT has tied the goals for DBE participation to the
relevant labor markets,” insofar as the “regulations require grantee States to set overall
goals based upon the likely number of minority contractors that would have received
federally assisted highway contracts but for the effects of past discrimination.”*” The Eighth
Circuit acknowledged that goal setting was not exact, but nevertheless, the exercise...

requires the States to focus on establishing realistic goals for DBE
participation in the relevant contracting markets. This stands in stark contrast
to the program struck down in Croson, which rested upon the completely
unrealistic assumption that minorities will choose a particular trade in
lockstep proportion to their representation in the local population.*®®

Moreover, the approved DBE regulations use built-in mechanisms to ensure that DBE goals
are not set excessively high relative to DBE availability. For example, the approved DBE
goals are to be set-aside if the overall goal has been met for two consecutive years by race-
neutral means. The approved DBE contract goals also must be reduced if overall goals
have been exceeded with race-conscious means for two consecutive years. The Eighth
Circuit courts found these provisions to be narrowly tailored, particularly when implemented
according to local disparity studies that carefully calculate the applicable goals.***

2.6.4 Burden on Third Parties

Narrow tailoring also requires minimizing the burden of the program on third parties. The
Eight Circuit stated the following with respect to the revised DBE program:

Congress and DOT have taken significant steps to minimize the race based
nature of the DBE program. Its benefits are directed at all small businesses
owned and controlled by the socially and economically disadvantaged. While
TEA21 creates a rebuttable presumption that members of certain racial
minorities fall within that class, the presumption is rebuttable, wealthy

133 Rothe Dev. Co., 262 F.3d at 1323-1324 (commenting on the possible staleness of information after seven, 12,

and 17 years).

134 See Builders Ass'n of Greater Chicago, 256 F.3d at 647; Kohlbeck, 447 F.3d at 556-557.

135 Adarand Constrs. Inc., 228 F.3d at 1181-1182; Sherbrooke Turf, Inc., 345 F.3d at 971-973. W. States Paving
Co., 407 F.3d at 994-995.

%% 49 C.F.R., § 26.45 (2006).

137 Sherbrooke Turf, Inc., at 972, 345 F, 3d citing, 49 C.F.R. § 26.45(c)-(d) (Steps 1 and 2).

138 14. at 972, quoting, Croson, 488 U.S. at 507.

%91d. at 973-974.
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minority owners and wealthy minority-owned firms are excluded, and
certification is available to persons who are not presumptively disadvantaged
but can demonstrate actual social and economic disadvantage. Thus, race is
made relevant in the program, but it is not a determinative factor.**°

Waivers and good faith compliance are also tools that serve this purpose of reducing the
burden on third parties.’** The DOT DBE regulations have also sought to reduce the
program burden on non-DBEs by avoiding DBE concentration in certain specialty areas.**?
These features have gained the approval of the only circuit court to have discussed them at
length as measures of lowering impact on third parties.**?

2.6.5 OQver-Inclusion

Narrow tailoring also involves limiting the number and type of beneficiaries of the program.
As noted above, there must be evidence of discrimination to justify a group-based remedy,
and over-inclusion of uninjured individuals or groups can endanger the entire program.***
Federal DBE programs have succeeded in part because regulations covering DBE
certification do not provide blanket protection to minorities.**

Critically, the MBE program must be limited in its geographical scope to the boundaries of
the enacting government’s marketplace. The Supreme Court indicated in Croson that a local
agency has the power to address discrimination only within its own marketplace. One fault
of the Richmond MBE programs was that minority firms were certified from around the
United States.*

In Coral Construction, the Ninth Circuit concluded that the King County MBE program failed
this part of the narrow tailoring test because the definition of MBEs eligible to benefit from
the program was overbroad. The definition included MBEs that had had no prior contact
with King County if the MBE could demonstrate that discrimination occurred “in the
particular geographic areas in which it operates.”*’ This MBE definition suggested that the
program was designed to eradicate discrimination not only in King County but also in the
particular area in which a non-local MBE conducted business. In essence, King County’s
program focused on the eradication of society-wide discrimination, which is outside the
power of a state or local government. “Since the County’s interest is limited to the
eradication of discrimination within King County, the only question that the County may ask
is whether a business has been discriminated against in King County.”®

In clarifying an important aspect of the narrow tailoring requirement, the court defined the
issue of eligibility for MBE programs as one of participation, not location. For an MBE to
reap the benefits of an affirmative action program, the business must have been
discriminated against in the jurisdiction that established the program.**® As a threshold
matter, before a business can claim to have suffered discrimination, it must have attempted

140 Sherbrooke Turf, Inc. 345 F. 3d at 972-73, citing, Grutter, 123 S. Ct. at 2345-46; Gratz v. Bollinger, 123 S. Ct.
2411, 2429 (2003)

“! See 49 CFR, § 26.53 (2006).

142 See 49 CFR, § 26.33 (2006).

143 adarand Constrs. Inc., 228 F.3d at 1183.

144 See Builders Ass'n of Greater Chicago, 256 F.3d at 647-648.

145 Sherbrooke Turf, Inc., 345 F.3d 972-73.

146 Croson, 488 U.S. at 508.

147 Coral Constr. Co., 941 F. 2d at 925 (internal modifications and citations omitted).

122 Id. (emphasis omitted).
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to do business with the governmental entity.**® It was found significant that “if the County
successfully proves malignant discrimination within the King County business community,
an MBE would be presumptively eligible for relief if it had previously sought to do business
in the County.”*!

To summarize, according to the Ninth Circuit, the presumptive rule requires that the
enacting governmental agency establish that systemic discrimination exists within its
jurisdiction and that the MBE is, or has attempted to become, an active participant in the
agency's marketplace.'*? Since King County’s definition of an MBE permitted participation
by those with no prior contact with King County, its program was overbroad. By useful
contrast, Concrete Works Il held that the more extensive but still local designation of the
entire Denver MSA constituted the marketplace to which the programs could apply.*>®

2.7 Small Business Procurement Preferences

Small business procurement preferences have existed since the 1940s. The first small
business program had its origins in the Smaller War Plants Corporation (SWPC),
established during World War 11.*** The SWPC was created to channel war contracts to
small business. In 1947, Congress passed the Armed Forces Procurement Act, declaring
that “[i]t is the policy of Congress that a fair proportion of the purchases and contracts under
this chapter be placed with small business concerns.”*> Continuing this policy, the 1958
Small Business Act requires that government agenmes award a “fair proportion” of
procurement contracts to small business concerns.

Section 8(b)(11) of the Small Business Act authorizes the Small Business Administration
(SBA) to set-aside contracts for placement with small business concerns. The SBA has the
power:

to make studies and recommendations to the appropriate Federal agencies
to insure that a fair proportion of the total purchases and contracts for
property and services for the Government be placed with small-business
enterprises, to insure that a fair proportion of Government contracts for
research and development be placed with small-business concerns, to
insure that a fair proportion of the total sales of Government property be
made to small-business concerns, and to insure a fair and equitable share
materials, supplies, and equipment to small-business concerns.*’

Every acquisition of goods and services anticipated to be between $3,000 and $100,000 is
set aside exclusively for small business unless the contracting officer has a reasonable
expectation of fewer than two bids by small businesses.**®

150
Id.
151
Id.
152

153 - Concrete Works Il 36 F.3d at 1520.

* See, generally, Hasty IIl, Thomas J., “Minority Business Enterprise Development and the Small Business
AdmlnlstratlonSS(a) Program: Past, Present, and (Is There a) Future?” 145 Mil. L. Rev. 1.

®10 U.S.C. § 2301 (1976) quoting, J.H. Rutter Rex Mfg. Co. v. United States, 706 F. 2d 702, 704 (5lh Cir.
1983).
156 - 15 USC 631(a).

°"15 U.S.C. § 637(b)(11).
1818 C.F.R. § 19.502-2 (2006).
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There has been only one constitutional challenge to the long-standing federal small
business enterprise (SBE) programs. In J.H. Rutter Rex Manufacturing Co. v. United
States,'* a federal vendor unsuccessfully challenged the Army’s small business set-aside
program as in violation of the due process clause of the Fifth Amendment to the U.S.
Constitution, as well as the Administrative Procedures Act and the Armed Forces
Procurement Act.*® The court held that classifying businesses as small was not a “suspect
classification” subject to strict scrutiny. Instead the court ruled:

Since no fundamental rights are implicated, we need only determine whether
the contested socio-economic legislation rationally relates to a legitimate
governmental purpose. Our previous discussion adequately demonstrates
that the procurement statutes and the regulations promulgated thereunder
are rationally related to the sound legislative purpose of promoting small
businesses in order to contribute to the security and economic health of this
Nation.*®*

A large number of state and local governments have maintained small business preference
programs for many years.*®> No district court cases were found overturning a state or local
small business preference program. One reason for the low level of litigation in this area is
that there is significant organizational opposition to SBE programs. There are no reported
cases of Associated General Construction (AGC) litigation against local SBE programs. And
the legal foundations that have typically sued M/WBE programs have actually promoted
SBE procurement preference programs as a race-neutral substitute for M/\WBE programs.

There has been one state court case in which an SBE program was struck down as
unconstitutional. The Cincinnati SBE program called for maximum practical M/WBE
participation and required bidders to use good faith effort requirements to contract with
M/WBEs up to government-specified M/WBE availability. Failure to satisfy good faith effort
requirements triggered an investigation of efforts to provide opportunities for M/WBE
subcontractors. In Cleveland Construction v. Cincinnati,*®® the state court ruled that the
Cincinnati SBE program had race and gender preferences and had deprived the plaintiff of
constitutionally protected property interest without due process of law. The city
acknowledged that it had not offered evidence to satisfy strict scrutiny because it felt that it
had been operating a race-neutral program.

2.8 Geographical Business Preferences

The constitutional analysis of geographical business preferences is somewhat less clear
than SBE programs. Again, local business preferences are widespread and some have
been in place for almost two decades (for example, the City of Oakland Local Business

159 706 F.2d 702 (5" Cir. 1983), cert. denied, 464 U.S. 1008 (1983).

180 3 H. Rutter Rex Mfg. Co. v. United States, 534 F. Supp. 331, 332 (E.D. La. 1982), app'd 706 F. 2d 702
(“Administrative Procedures Act, 5 U.S.C. §8 552(a)(1)(E) (1976) and the “fair proportion” language of the Armed
Forces Procurement Act, 10 U.S.C. § 2301 et seq. (1976), and the Small Business Act, 15 U.S.C. § 631 et seq.
1976)").

gm J.H. Rutter Rex Mfg. Co., 706 F.2d at 713 (internal citations omitted and emphasis added). See also
Dandridge v. Williams, 397 U.S. 471, 485-86 (1970).

182 See Fla. Stat. § 287.001 et req. (starting small business program in 1985); Minn. Stat. § 137.31 (Univ. of
Minn. Started in 1979); N.J. Stat. § 52:32-17 et req. (small business program started in 1983).

1835ee instead Cleveland Constr. Inc. v. Cincinnati, 2006 Ohio App. LEXIS 6410, *P1-*P19 (Ohio Ct. App. Dec.
8, 2006).
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Enterprise (LBE) program started in 1979)."** More common is the preference for small
local businesses, which is an even more widespread practice. While called small business
programs, these programs often set-aside contracts for bidding by local SBEs.

There are no federal court cases expressly stating that local business preference programs
are unconstitutional. However, local business preferences should be distinguished from
preferences for hiring local residents, which have been struck down on constitutional
grounds. But LBE programs could be subject to some doubt on constitutional grounds. The
three bases for constitutional challenges are the Equal Protection Clause, Dormant
Commerce Clause, and the Privileges and Immunities Clause.

2.8.1 Equal Protection Clause

A challenge to an LBE program under the Equal Protection Clause is straightforward. The
content of the Equal Protection Clause has been discussed above. All challenges to local
purchasing preferences based on the Equal Protection Clause have failed. Federal courts
have ruled that programs to favor local companies do not involve a suspect classification,
and can be justified as having a rational basis under the Equal Protection Clause. For
example, Pennsylvania enacted a statute requiring the purchase of Pennsylvania steel.*®> A
challenge was made to the Pennsylvania Steel Products Procurement Act, as a “blatant
attempt at economic protectionism,” in violation of the Equal Protection Clause. But the
federal court found that Pennsylvania’s distinction between domestic and foreign steel
products was “rationally related to a legitimate governmental purpose,” that is, to support a
struggling industry that contributed significant employment and tax revenue to the State.

2.8.2 The Dormant Commerce Clause

The next objection to LBE programs comes from the Commerce Clause. Article One of the
Constitution confers upon Congress the power to regulate interstate commerce.*®® The
Supremacy Clause of the Constitution grants to the federal government the power to
preempt state laws that conflict with federal laws. The Supreme Court has found implicit in
the Constitution “a self-executing limitation on the power of the States to enact laws
imposing substantial burdens on such commerce.”®” Consequently, a state statute is
unconstitutional under what has become known as the Dormant Commerce Clause if it
poses undue burdens on interstate commerce.’® It follows that under the Dormant
Commerce Clause, “discrimination against interstate commerce in favor of local business or
investment is per se invalid, save in a narrow class of cases in which the municipality can
demonstrate, under rigorous scrutiny, that it has no other means to advance a legitimate
local interest.”®

The Dormant Commerce Clause has been justified on both economic and political grounds.
On economic grounds the Dormant Commerce Clause “prohibits economic

164 See, e.g., City of Detroit's Detroit-Based Business Program (Executive Order No. 2003-4), City of San

Francisco Minority/Women Local Business Enterprise Program (San Francisco Ordinance, CHAPTER 12D), City
of Oakland Local Business Enterprise Program (City Ordinance 9739), City of New York Local Business
Enterprise Program (New York Administrative Code § 6-108.1program).

185 Trojan Technologies v. Pennsylvania, 916 F.2d 903 (3d Cir 1990).

%6 y.s. Const., art. 1., 8 (reading, “Congress shall have Power ... to regulate Commerce with foreign Nations,
and among the several States, and with the Indian Tribes ...”).

1875 -C. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 87 (1984); see also New Energy Co. of Ind. v. Limbach,
486 U.S. 269, 273 (1988).

188 5ee Big Country Foods, Inc. v. Bd. of Educ. Anchorage Sch. Dist., 952 F.2d 1173, 1177 (9th Cir. 1992).
189 ¢ & A Carbone v. Town of Clarkstown, 511 U.S. 383, 392 (1994).
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protectionism.”® From a political standpoint, a state law that only harms interests from
other states “is not likely to be subjected to those political restraints which are normally
exerted on legislation where it affects adversely some interests within the state.”"*

Historically, the Supreme Court employed a two-part test for the Dormant Commerce
Clause: (1) does the state regulation discriminate against interstate commerce on its face;
or, (2) are the burdens imposed on interstate commerce excessive relative to the alleged
local benefits.'”? A statute that fails either part of this test (the “Pike test”) is invalid under the
Dormant Commerce Clause. LBE programs facially discriminate against interstate
commerce and, thus, should fail the Pike test.

But there is an important exception to the Dormant Commerce Clause relevant to an LBE
program. The “Market Participant” doctrine allows a state to pass ‘protectionist’ legislation
so long as the state is participating in the market as a buyer or seller of goods and services,
rather than regulating the market.'”® Thus, the Commerce Clause was not intended to
prohibit a state from favoring its own citizens over others when acting as a market
participant. The U.S. Supreme Court has ruled that governments enjoy unrestricted ability to
select their trading partners.’”* Indeed, in light of “the long recognized right of trader or
manufacturer, engaged in an entirely private business, freely to exercise his own
independent discretion as to parties with whom he will deal” and that “when acting as
proprietors, States should similarly share existing freedoms from federal constraints,
including the inherent limits of the Commerce Clause.”™ "

The U.S. Supreme Court has clarified, however, that the Market Participant doctrine does
not allow a state to impose conditions “that have a substantial regulatory effect outside of
that particular market.”*”® Note that the line between market participant and market regulator
has not always been clear. Nevertheless, under the Market Participant Exception, LBE
programs should pass constitutional hurdles.

Finally, under the Commerce Clause, the U.S. Supreme Court has ruled that when local
preferences are required under federal grants there is no Dormant Commerce Clause issue,
ruling that “where state or local government action is specifically authorized by Congress, it
is not subject to the Commerce Clause even if it interferes with interstate commerce.”"’

Given these results, it is not surprising that no federal court case was found overturning, or
even challenging, an LBE program under the Dormant Commerce Clause.

2.8.3 Privileges and Immunities Clause

The most serious risk to an LBE program comes from the Privileges and Immunities Clause.
The U.S. Supreme Court has identified the original purpose of the Privileges and Immunities
Clause as prohibiting discrimination on the basis of state citizenship. Historically, the U.S.
Supreme Court has applied a two-part test under the Privileges and Immunities Clause: (1)

79 New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988).

"1 5 C. St. Hwy. Dept. v. Barnwell Bros., Inc., 303 U.S. 177, 185 n. 2 (1938).

"2 pike v. Bruce Church, Inc., 397 U.S. 137 (1970).

135 -C. Timber Dev., Inc., 467 U.S. at 93 (holding that “if a state is acting as a market participant, rather than as
a market regulator, the dormant Commerce Clause places no limitation on its activities”).

1" perkins v. Lukens Steel, 310 U.S. 113, 127 (1940).

"5 Reeves, Inc. v. Stake, 447 U.S. 429, 439 (1980).

176 5 -C. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 97 (1984).

7 Wh