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Executive Summary

The terrorist attacks of September 11 and the
anthrax outbreak in the fall of 2001 raised questions
about the threat of bioterrorism and other public
health emergencies in Minnesota. Because of the
potentially devastating community-wide
consequences of such an event, government is
responsible for limiting the impact of an event. In
its statutorily defined role of protecting
Minnesotans, the Minnesota Department of Health
(MDH) is charged to plan for and oversee care for
injured, ill or infectious individuals affected by a
terrorism event.

Depending on the event, public health response
activities may include any or al of the following:
- Recommending ways to prevent the further
spread of disease
Communicating directly with the public
about things they can do to protect
themselves and their family
Issuing guidelines to health care
professional's about effective treatment
Working with health care providers to make
antibiotics available
Supporting local health officialsto
immunize large groups of people

If ahealth threat appears to be serious and
widespread, MDH will coordinate response
activities with the national Centers for Disease
Control and Prevention, the Minnesota Department
of Public Safety’ s Division of Emergency
Management, local public health and emergency
management officials, emergency medical service
providers, physician clinics and hospitals across the
state. This coordination requires advance planning
and clarification of roles to avoid missteps or
confusion during the health threat.

The 2002 legidature enacted the Minnesota
Emergency Health Powers Act (MEHPA,
Minnesota Statutes 2002 Chapter 402) to clarify and

strengthen Minnesota Statutes
Minnesota's 144.05, subdivision 1.
preparedness and General duties. The state
response to commissioner of health

bioterrorism and
other public health
emergencies. The
legidlation required
MDH to further
study related issues
and report findings

shall have general
authority asthe state's
official health agency
and shall be responsible
for the development and
maintenance of an
organized system of

and programs and services
recommendationsto | for protecting,

the Legislature. maintaining, and
Thisreport improving the health of

summarizesthe
work of the six

the citizens.

months available for the study and the process of
developing the report and publishing the resulting
recommendations. This report concludes that
MEHPA provides agood starting framework, that
practical tests of the powers should be conducted
during tabletops and field exercisesin 2003, and
that no new legidation is proposed for debate in the
2003 session. Most of the comments from
participants in preparing this report centered around
the benefits of how the powers would be used,
rather than identifying new powers that are needed.
Some recommendations call for continued study
and dialogue, with legidlative proposals to be made
in the 2004 session.

Study Process.

M eetings gathered health professionals, health care
systems representatives, emergency managers,
emergency responders, other state agencies and
interest groups, and citizens to discuss the type of
emergency health powers needed or desired. These
meetings were held during the summer and fall of
2002 and provided the basis for the report and
recommendations.



Minnesota Emer gency Health Powers Act Study Recommendations

These recommendations are based on the topic
areas identified in the study provisions of Chapter

402.

Liability, immunity and compensation concerns

1. MDH needsto continue strategic

discussionsinvolving providers, health
plans, hospitals, other private employers of
health care providers, and their insurance
carriers about concerns and options about
liability, immunity and compensation. Input
is needed from the Commerce Department,
the Joint Underwriting Association
established by the Legidature to deal with
unusual risks, and the state, county, and city
attorneys who have had the duty of
protecting the public against tort claim
actions. Thetrial lawyerswho regularly
represent personal injury plaintiffs should
also participate in these discussions to
identify gaps, possible solutions, and need
for legidative or other action.

. MDH should monitor ongoing federal
legidlative activity and interpretations of the
Homeland Security Act for application to
Minnesota’ s workers and volunteers,
particularly the liability concerns of the
volunteers and sponsoring government or
nonprofit agencies.

. MDH should request funding for a study on
potential unmet needs in paying costs for
acute care in a public health emergency.
Such a study should also examine:

a.  Compensation for victims of apublic
health emergency, especially those
who have suffered additional injury or
disability because of medical care that
was lacking or deficient.

b. Theimplications of federal
administrative compensation in lieu of
tort litigation such as the September 11
Fund established for victims of the
World Trade Center attacks and in the
National Vaccine Adverse Effects

Compensation Program established to
compensate persons suffering adverse
effects from routine childhood
vaccinations.

c. Theapplication of the Minnesota
administrative compensation concept
in the Harmful Substance
Compensation Account under Minn.
Stat. 88 115B.25 - 115B.37.

d. Theresults of anthrax studies
conducted by the Centers for Disease
Control and Prevention.

Dangerous facilities and materials

4. The Minnesota Departments of Pollution

Control, Public Safety and Health should
jointly prepare or modify background
information, plans, protocols, training and
exercises for state and local agenciesto
provide opportunities to consider the
possible range of radiological, chemical, and
biological terrorism agents. These
background materials should address
response, recovery, clean-up and debris
disposal procedures. These agencies should
also review and modify hazardous material
protocols to assure worker safety in all
aspects of emergency response and
recovery.

. These same state agencies should do table

top and field exercises to test their plans and
identify additional protocols and training
needs.

Control of medical supplies and facilities

6. The Minnesota Departments of Health,

Public Safety and the National Guard, and
local public health agencies should update
and clarify procedures and manpower needs
for managing medical supplies from the
National Pharmaceutical Stockpile aswell
as the need for and management of other
medical supplies.



7.

The Hospital Preparedness Grant program
should identify health care system concerns
and recommendations about access to
supplies, issues about use of medical
facilities, and views about alternative
locations for patient care, including the
special needs of people with disabilities.

MDH and local public health agencies
should work with hospitals to use tabletop
and field exercises to identify issues related
to commandeering and compensating
medical facilities caring for victims of a
public health emergencies.

Limiting public gatherings and transportation

0.

10.

The Minnesota Departments of Health and
Public Safety should jointly develop
protocols and public information materials
for limiting gatherings or transportation
using the least restrictive means necessary.

MDH and local public health agencies
should use tabletop and field exercises to
evaluate the effectiveness of these protocols
to protect the public’ s health and safety
while assessing the impact on individual or
group rights.

Medical examinations, testing, collecting
laboratory specimens and samples

11.

12.

MDH and local public health should use
tabletop and field exercises to identify
problems and solutions related to testing, to
collecting and handling laboratory
specimens, and to health status
examinations. They should also address
methods to inform individuals of their rights
to refuse testing and treatment that are
practicable in a public health emergency.

MDH should gather information from
surrounding states and bordering Canadian
provinces to coordinate approaches to these
issues and to determine what resources are
available just beyond our bordersto help
resolve these issues.

| solation and quarantine and due process
protections

13.

14.

15.

16.

17.

MDH and local public health agencies
should include approaches to isolation and
guarantine in state and local public health,
hospital and first responder exercises to
identify and clarify roles and proceduresin
the event isolation and quarantine is
indicated.

MDH, Public Safety and the Attorney
Generd's office should devel op step-by-step
procedural protocolsfor how theisolation
and quarantine orders will be carried out
with clarity about who's responsible for each
of the steps, including enforcement. These
protocols should include methods to rapidly
obtain services of interpreters, including
sign language interpreters, and trangators
when needed. The protocols should address
the procedural and substantive rights of
persons subject to the orders.

MDH and the Attorney Generad's office
should develop training and delegation
agreements with interested local public
health agencies and county attorneys for
managing the court order process for
isolation and quarantine to be consistent
with state procedures.

MDH should gather information from other
states and Canadian provinces about their
planning, rules, statutes, and protocolsin
thisarea. In particular how the states and
provinces immediatel y adjoining Minnesota
address these issues should be understood
and ideally should be similar as differences
in approaches will lead to confusion and
reduce the public health benefit of particular
recommendations or actions for isolation or
guarantine.

MDH should gather information on the
enhanced internal quarantine powers granted
the federal government in the Public Health
Security and Bioterrorism Preparedness Act
of 2002, and coordinate Minnesota’s efforts
with federal planning.



Vaccination and treatment

18. MDH and local public health agencies

should:

a.  ldentify problems and solutions for
individuals who choose to decline
vaccinations or treatment that may limit
their capability to transmit a
communicable disease, and

b. Evaluate the protocols for isolation and
guarantine with the accompanying due
process protections to determine
methods to ensure health and safety
while minimizing the impact on
individual rights.

19. MDH should explore data management

systems for tracking vaccinations and
treatments that can support critical public
health functions by sharing information in a
Secure, accurate manner.

Definition of communicable disease

20. MDH should propose changing the term

“communicable disease” in Minnesota
Statutes 144.419, subd. 1 (2) to “airborne
transmissible disease”. Thisissue should be
explored with the Board of Animal Health to
identify and potential points of confusion.

Enforcement methods for assuring compliance
with emergency measures and measures to detect
and prevent the spread of disease

21.

22.

23.

MDH should work with sponsors of local,
regiona and statewide exercises to include
situations that explore enforcement
challenges and report problems, suggested
solutions and alternatives to the state. MDH
should also confer with bordering states and
provinces on lessons learned from their
planning efforts.

MDH should review its communicable
disease rulesto assure they are up-to-date on
risks from bioterrorism.

MDH should review current Division of
Emergency Management procedures and

24,

protocols for enforcing emergency
provisionsto identify problems and
solutions that could be used in a public
health emergency.

MDH should work with tribal governments,
the Department of Public Safety and
representatives of peace officersto develop
training materials and work with local public
health and others to provide training to
peace officers about enforcement issues for
apublic health emergency.

Preserving effectiveness of fluoroquinolones and
other antibiotics

25.

26.

MDH should continue collaborative efforts
with other state agencies, provider groups,
and coalitions to coordinate Minnesota
effortsin research and surveillance of
antibiotic resistance and to educate
providers, and the public about the issue of
antibiotic resistance and appropriate uses of
antibiotics. MDH should provide
information to groups such as the Veterinary
School, Board of Animal Health and
professional veterinary associations about
the human health consequences of
antibiotic-resistant foodborne pathogens for
their use in educating food producers. MDH
should provide information to groups such
as the medical schools, health care
providers, professional medical associations
and the public about the human health
consequences of over-prescription, improper
disposal and nonjudicious use of
antibiotics, and the consequences of the
spread of antibiotic-resistant pathogensin
water, food and the environment.

MDH should continue to conduct
monitoring of human disease and antibiotic
resistance and make information available to
provider groups, policy makers and the
public. MDH should collaborate with animal
health groups such as the veterinary school
to evaluate potential animal sources of
antibiotic resistant bacteria for humans.
MDH should collaborate with human health
groups such as the medical schools, health



27.

care providers and professional medical
associations to evaluate potential human
sources of antibiotic resistant bacteria.

MDH and others working on antibiotic
resistance issues should continue to provide
Minnesota specific information to national
policy makers and agencies.

I mpact of recommendations on constitutional and
other rights of citizens

28.

29.

30.

MDH should work with the Commissioner's
Task Force on Terrorism and Health to
review reports from state, regional and local
tabletop and field exercises to explore issues
of congtitutional and other rights that may
arise in apublic health emergency.

MDH should meet with representatives of
various civil rights and other citizen groups,
special populations such as disability
organizations, and interested individuals
throughout 2003 to continue to identify
concerns about constitutional and other
rights during a public health emergency and
propose methods to address them.

MDH should monitor, and comment when
appropriate, on federal DHHS quarantine
regulation proposals under the expanded
powers granted in the Public Health Security
and Bioterrorism Preparedness Act of 2002.



Background

The terrorist attacks of September 11 and the
anthrax outbreak in October and November of 2001
raised many questions about the threat of
bioterrorism and other public health emergenciesin
Minnesota. The public health system’srole, lead by
the Minnesota Department of Health (MDH) isto
[imit the impact of an event and to care for injured,
ill or infectious individuals and communities
affected by the event.

MDH has been working with other agencies to
design a system for responding to a wide range of
potential disasters, including bioterrorism. Our
response to “regularly occurring” events such as
flooding, tornadoes and disease outbreaks are
examples of our readiness to respond to public
health threats and provide a strong foundation upon
which to develop the infrastructure for increased
preparedness for widespread public health
emergencies.

MDH operates one of the most sophisticated
systems in the country for detecting unusual disease
patterns. If a health threat shows up on our public
health “radar screen,” MDH’s scientists begin
investigating the threat and conducting lab tests to
determineitsorigin.

Upon determination that a potential problemis
emerging, MDH issues a health dert to local public
health agencies |ocated in every county and four of
the major cities of the state. Those local agencies, in
turn, notify health care providers, hospitals, clinics
and othersin their communities. MDH’s alert
explains the nature of the public health threat and
how the state’' s public health system should respond
to it. That response may come in various forms,
depending on the nature of the problem. The
response could include:

Issuing guidelines to health care
professionals so they know how to treat
patients showing specific symptoms.
Recommending ways to prevent the further
spread of adisease.

Communicating directly with the public
about things they can personally do to

prevent

problemsfrom | Minnesota Statutes
occurring or 144.05, subdivision 1.
getting worse. General duties. The
Working with state commissioner of
health care health shall have
providersto general authority as
make the state's official
antibiotics health agency and
available to shall beresponsible
people who for the development
need them. and maintenance of
Supporting an organized system
local health of programs and
officialsto services for
immunize protecting,

large groups maintaining, and

of people. improving the health
Coordinating of the citizens.

with federal,

state, and local emergency responders to

provide a seamless response to an event that
may include locating, transporting,
evaluating, treating, and identifying alarge
number of ill, injured, or infectious people.

MDH will work closely with the national Centers
for Disease Control and Prevention, the Department
of Public Safety’ s Division of Emergency
Management, emergency medical service providers,
and clinics and hospitals across the state to help
implement a comprehensive response. The state's
emergency response system, including activation of
the State Emergency Operations Center, will likely
be set in motion, depending on the nature, location
and extent of the emergency.

Summary of 2002 Proposal and Session

The events of September 11—and the anthrax
attacks that followed—illuminated the need to
strengthen Minnesota's public health system, to
support an effective response to emergencies like
these that could have unprecedented scope and
impact. The Centers for Disease Control and
Prevention (CDC) contracted with Georgetown
University to develop amodel public health law



with an anticipated delivery date of Spring 2002.
CDC shortened the timeline to prepare the model
act and made it available to states on October 31,
2001. The Commissioner of Health convened a
Terrorism and Health Task Force (membership
listed in Appendix A) to assist in the review and
preparation of abill to propose to the 2002
Legidature. The Task Force met on December 11
and January 8 and gave significant input between
meetings to review, debate, and modify the
components of the bill. The Task Force gave
general support to adraft bill, which was introduced
as SF2669 by Senators Hottinger and Higgins on
February 1, 2002, and HF3031 by Representatives
Mulder, Huntley, and Bradley on February 7, 2002.

The legidation as introduced included clarification
of the process and an outline of the criteriafor
declaring a public health emergency. It aso
provided a detailed enumeration of the powers and
duties of the state health commissioner and
additional powers for the governor in adeclared
emergency.

The parts of the legidlation that passed and were
signed into law are included in Appendix B and are
described in the House Research Information Brief
Appendix C. Highlights of the Minnesota
Emergency Health Powers Act include:

The Governor is authorized to declare a
public health emergency when an illness or
health condition is present in Minnesota or
there isan imminent threat of anillness or
health condition with specific
characteristics: it must be caused by either
bioterrorism or a new, novel, or previously
controlled or eradicated airborne, infectious
agent or airborne biological toxin and the
situation will cause alarge number of
deaths, serious or long term disabilities, or
widespread exposure to an airborne agent
that poses a significant risk of substantial
future harm to alarge number of people.
The declaration automatically terminates
after 30 days unlessit is renewed.

The Governor must consult with the
commissioner of public safety, the state
director of homeland security, the
commissioner of health, other experts and, if

the emergency ison tribal lands, with
appropriate tribal authorities. The Governor
may act without consultation if the situation
requiresit.

The Act requires the Legislature to be called
into session if it isnot in session at the time
the emergency is declared.

The Governor may procure facilities, make
arrangements and agreements with tribal
authorities, determine occupancy of public
places and facilities and control
transportation and transfer the personnel or
duties of state agencies for emergency
response and recovery programs.

During a declared emergency, the Governor
may issue orders and rules that have the full
force and effect of law during any type of
emergency. The orders and rules must be
approved by the executive council.

During a declared emergency, the Governor
or designated official may commandeer
surplus supplies or facilities when necessary
to save lives, property, or the environment.
Chapter 12 includes provisions for just
compensation if property is commandeered.
During any type of declared emergency, the
Governor may require services of any state
or local emergency management
organization or any non-military person and
may commandeer property.

During a public health emergency, the
Governor has authority to identify and safely
manage disposition of dead bodies.

The Act confirms a person's right to refuse
medical examinations, testing, and treatment
during an emergency.

The Act establishes isolation and quarantine
standards and due process procedures.

The Act requires a study and report with
recommendations for statutory changes to
the legidature.

The legidation went through a number of revisions
during 11 committee hearings, several floor debates,
and conference committee discussions. Because of
the range of issues covered by the proposed
legidlation, the concerns raised by legislators and
others that new or revised pow ers be balanced with
careful review of the impact on civil liberties, the



legislature required additional review and study
over the interim. The bill as passed included a
number of the provisions of the original proposal,
some modifications of other provisions and a study
requirement. The bill was passed by both houses of
the Legidature and signed into law by Governor
Jesse Venturaon May 22, 2002.

Study Requirements

The specific requirements of the study are quoted
here from Chapter 402:

Sec. 20. [STUDY OF EMERGENCY HEALTH
POWERS ISSUES.]

(&) The commissioner of health shall study and
submit recommendations to the legislature on
additional legislative changes needed to
Minnesota Statutes, chapter 12 or 144, or other
relevant statutes to strengthen the state's
capacity to deal with a public health
emergency, while protecting the constitutional
and other rights of citizens. Before submitting
the recommendations to the legislature, the
commissioner shall publish the
recommendations in the State Register and
provide a period of not less than 30 days for
the public to submit written comments to the
commissioner regarding the recommendations.
The report and recommendations, including
written comments received by the
commissioner, must be submitted to the
legislature by January 15, 2003. The report
and recommendations must address at least
the following:

(1) provisions for immunity from liability for
health care providers and others acting under
the direction of the governor or a designee
during an emergency declared due to a public
health emergency;

(2) emergency measures concerning
dangerous facilities and materials, the control
of medical supplies and facilities, and limiting
public gatherings and transportation;

(3) measures to detect and prevent the
spread of disease, including requirements for
medical examinations, testing, vaccination,
treatment, isolation and quarantine, collecting
laboratory specimens and samples, and an
evaluation of the definition of communicable
disease;

(4) due process protections to apply to
persons under isolation or quarantine;

(5) enforcement methods to ensure
compliance with emergency measures and
measures to detect and prevent the spread of
disease;

(6) ways to preserve the effectiveness of
fluoroquinolones and other antibiotics that are
vital to protecting human health; and

(7) the impact of each recommendation on
the constitutional and other rights of citizens.

(b) In developing this report and
recommendations, the commissioner shall
consult with the commissioner of public safety,
the state director of homeland security, and
representatives of local government, tribal
government, emergency managers, the board
of animal health, health care provider
organizations, emergency medical services
personnel, and legal advocacy and civil
liberties groups. All meetings with these
representatives must be open to the public and
adequate notice of the meetings must be
provided to the public. The commissioner shall
delineate and describe the impact of each
recommendation on the constitutional and
other rights of citizens.



National and state activities and events sincethe end of the 2002 session

Many changes in the landscape of public health
emergency preparedness have appeared since the
Minnesota Emergency Health Powers Act
(MEHPA) was signed into law. Not the least of
these changesis the federal funding to support
public health planning, preparedness, and response
activities from the Centers for Disease Control and
Prevention. In addition to funding activities at
MDH, funds were distributed to local public health
agencies and tribal governments to support initial
efforts in assessing resources and needs in preparing
an effective public health infrastructure to support
preparedness. The companion funding for Hospital
Emergency Preparedness provided the impetus to
identify nine hospital regions and begin planning to
care for alarge number of injured, ill, or infectious
patients. With this federal funding, enhanced local
emergency management plans will be in place by
June 2003 and atimeline for conducting field tests
and drills of the plans must be developed. These
practical testswill create the vehicle for exploring
application of the powersin the MEHPA and will
help to identify needed inprovements.

Twenty-two states had passed legislation similar to
MEHPA as of November 2002. Comparison of
these laws requires looking both at the new statutes
and the pre-existing laws in each state dealing with
emergencies. For example, states such as Minnesota
who already have a comprehensive data practices
statute and a history of data collection,
management, and analysis for infectious disease
conditions didn't even discuss this as a component
of the new legidation. Other states that do not have
these provisions, had much more extensive
inclusion of these issuesin their emergency
legislative proposal but maybe didn't address issues
of public gatherings, for example. Thus, evaluation
of how states are addressing these issues requires
attention not only to the legidation that was passed,
what was already on the books, and whether the
state provides services directly or through a network
of local health departments.

The Homeland Security Act passed in November
2002 included a number of provisionsthat are likely
to impact Minnesota's approach to public health
emergency preparedness. We are closely monitoring
the interpretation of the immunity and liability
provisions. The complete impact of the provisionsis
unknown at the time this report was prepared and
will need further study to identify unmet needs and
problems. The new Homeland Security Department
may also have directions and priorities to be
addressed and may be a vehicle to address issues all
states have in common.

Continuing media discussion of bioterrorism as a
weapon of mass destruction keeps thisissue in the
public's awareness. At this point, we have
intelligence that identifies France, Irag, Russia,
North Korea, and the United States as possessing
supplies of smallpox virus. The perpetrator of the
anthrax situation on the East Coast has not been
apprehended. There continues to be considerable
speculation on how the bacteria was obtained and
Spread.

Finally, terrorism events around the world and
ongoing conflict with Iraq and reports of increasing
messages from Al Qaida make ongoing public
health preparedness activities a priority that cannot
be ignored. Starting in the fall of 2002 the federal
Department of Health and Human Services and the
CDC have directed Minnesota and other states to
place the highest priority on preparing response
plans for managing an outbreak of smallpox disease
and for immunizing some public health, health care,
and emergency workers in advance of any outbreak
in order to enhance the system’ s readiness to
respond if one should occur. This re-direction of
resources to one specific area of concern has the
potential of delaying our preparedness on the more
comprehensive range of public health emergency
issues.



Process for obtaining community and partner input

The Legidature required that MDH consult with a
variety of individuals and groups. Input and advice
were obtained at following events, meetings, and
activities:

Commissioner's Task Forceon Terrorism and
Health

The Commissioner's Task Force on Terrorism and
Health was the original community group to guide
both the development of the Minnesota Emergency
Health Powers Act and this study. The charge of the
Task Forceisto strengthen the preparedness of
Minnesota s health system to respond effectively to
acts of terrorism so that injury, illness, and/or loss
of life are minimized. Membership has been open
and at this point includes over 70 individuals and
representatives of public health, emergency
preparedness and response, health care providers,
and citizen groups. (See Appendix A for
membership list.)

The Task Force met on May 14, 2002 and heard an
update on the progress of the bill through the
Legidature, which was still in conference
committee. The Task Force members were sent
periodic email updates on progress of the bill and
were sent the legislation and summary following the
end of the legidative session. The Task Force met
again on August 27, 2002 and discussed the
legislation that passed and provided input on issues
of concern. Many members participated in other
meetings and all were notified of meetings and of
opportunities to provide feedback and input.

The draft report was sent to everyone on the Task
Force contact list for review and comment on
December 16, 2002. Their comments are listed in
Appendix D.

With the passage of the Minnesota Anti-Terrorism
Act of 2002 (Chapter 401), the Homeland Security
Advisory Council was established under the joint
leadership of the Commissioner of Public Safety
and Health. The Task Force on Terrorism and
Health will serve as a subcommitteeto this
overarching group addressing all aspects of
terrorism prevention, mitigation, response, and
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recovery. The Homeland Security Advisory Council
was also notified of meetings and discussions and
was sent a copy of the draft report at the same time
asthe Task Force. (See Appendix E for
membership.)

Working Conference on Public Health
Emergency Powers

A conference to discuss the details and many of the
components of the Minnesota Public Health
Emergency Health Powers Act was held on July 18,
2002 at the Earle Brown Continuing Education
Center in St. Paul. Announcements of the event
were sent to over 500 people and groups and the
announcement was included on the Minnesota
Department of Health Web site. About 150 people
attended the daylong event. See Appendix F for
agenda and meeting summary. Also included in
Appendix F is anews story from the . Paul
Pioneer Press about the event.

After an overview of the legidation and priority
issues by Jan Malcolm, Commissioner of Health,
participants broke into groups. Each group worked
on a particular topic areato identify the values and
principles for the topic area, consider three different
scenarios, and list the most important public health
authorities for that topic area. The topic areaswere:
* |solation and Quarantine

* Vaccination and Treatment

* Limiting Public Gatherings and Transportation

* Managing Medical Examinations, Testing, and
Collecting of Laboratory Specimens and Samples
* Control of Medical Supplies, Medical Personnel,
Medical Facilities, Dangerous Facilities and
Dangerous Materials

Detailed reports from the subgroups can be found
at:
http://www.health.state.mn.us/oep/advi sors/meeting
s.htm#documents

Community Health Conference

This year's conference of over 400 state and |ocal
public health officials was devoted entirely to the
topic of terrorism preparedness. County
commissioners, state and local public health staff,



and community advisory committee members
attended two breakout sessions addressing the
Minnesota Emergency Health Powers Act.
Following a discussion of the contents of the Act,
participants described their concerns, issues and
suggestions. An agenda and summary of the
discussions can be found in Appendix G.

Preserving Antibiotic Effectiveness M eeting

On October 28, 2002, representatives of the
Minnesota Departments of Health and Agriculture,
the Minnesota Board of Animal Health, and the
University of Minnesota presented information
about current activities and issues of antibiotic use
and antibiotic resistance in human and animal
populations. The meeting notice was sent to
approximately 280 people, was included on the
MDH Web site, and was in the October 7, 2002
State Register. This specialized meeting wasin
response to the requirement to study ways to
preserve the effectiveness of fluoroquinolones and
other antibiotics that are vital to protecting human
health. Approximately 70 people representing the
animal production industry, the antibiotic
development industry, health care providers, and
others attended this afternoon session. See
Appendix H for the agenda and meeting summary.

I mmunity, Liability and Compensation M eeting
On October 31, 2002, representatives of the
Minnesota Department of Health, the Joint
Underwriters Association, the Division of
Emergency Management, and the Attorney
General's Office met with over 70 people
representing state and local public health, health
care providers and health care systems, private
practice attorneys, and emergency responders to
discuss current laws and protocols related to
liability coverage, immunity, indemnification, and
compensation issuesin the event of a public health
emergency. The discussion also included liability
issues related to a pre-event smallpox immunization
plan. The meeting notice was sent to approximately
300 people, was included in the MDH Web site, and
was in the October 7, 2002 State Register. See
Appendix | for agenda and meeting summary.



Study Issues: Analysisand Recommendations

Much of the feedback and discussion in the various
meetings held these last six months have focused on
the procedural aspects of how these various powers
and authorities will be used. Questions such as
“Who has the authority to use these powers?’,
“What reporting relationships exist or need to be
developed?’, “How will information be shared and
with whom?’, and “Who will provide leadership on
the implementation of existing powers?’ have been
primary concerns. Very few additional statutory
changes were identified during these discussions.
Rather, participants recommended any additional
statutory proposals should flow from information
gathered from those who will have responsibility
for protecting the public in the event of a public
health emergency with review by interested groups
and individuals. As aresult, most of the
recommendations are to continue to study these
issues at a practical level - during tabletop or field
exercises and in coordination with information from
other states about their approach and solutions
before proposing any changes or additions to
Chapter 402 or other existing laws.

The provisions of the Minnesota Emergency Health
Powers Act sunset on August 1, 2004. Prior to that
date, the components of the Minnesota Emergency
Health Powers Act should be reviewed based on
information from exercises conducted during 2003.
Using the coming year to better define and clarify
which of these new powers are needed on an
ongoing basis, which can be dropped, and what new
issues need to be addressed means the proposal for
the 2004 session will be better focused and
informed.

Each of the requirements of the study provisionis
addressed in the following section.

Liability, Immunity and Compensation
Concerns

Definitions:

Liability means being legally obligated or
responsible for the actions of oneself or one’s
employees or for the outcome of those actions. In
the event of a public health emergency issues of
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concern include potential financial responsibility for
injuries resulting from access to or denial of certain
health care services, side effects from the use of a
health protective measure such asimmunization, or
adisability as aresult of exposure to infectious
disease during an outbreak.

Immunity is the legal exemption from duties,
penalties or liabilities, usually granted to a group.
This could include the prohibition of suits against
an individual or health care system for actions taken
during a public health emergency.

Tort isdamage, injury or wrongful act done
willfully, negligently or in circumstances involving
strict liability.

See Appendix Jfor agossary for key terms
including Duty to Defend, Immunity, Indemnity,
Malpractice, Negligence and Gross Negligence,
Wanton.

Analysis:

Health care providers, emergency responders, and
volunteer organi zers argue that risks of malpractice
or other tort liability present strong disincentivesto
those persons who have the critical skills needed to
respond to an outbreak of, or imminent threat of, a
deadly communicable disease. The liability risks
deter skilled volunteers, such as recently retired
professionals, from offering their help and active
personnel from offering to help beyond the ordinary
scope of their employment. The following topic
headings highlight some broad areas of concern,
progress that has been made in addressing these
concerns, and the argument for further protections.

A. Massclinicsfor vaccinations against
bioterrorism agents with risk of serious adver se
reactionsin certain individuals.

The Minnesota Department of Health’s (MDH)
work under the federal grant for Public Health
Preparedness and Response to Bioterrorism has
raised these questions:
- Whoisliable for injuries from defective
vaccine, or vaccine that failsto provide



effective protection from the disease for
which it is admi nistered?

- Who isliableif the person vaccinated
inadvertently spreads disease to patients,
other work contacts, or family members?

- Who isliableif the person vaccinated
should have been determined through
screening to be at high risk of adverse
reaction; the high risk was not discovered or
not effectively communicated to person
vaccinated; and he or she suffers grave
illness, disability, or death as aresult of the
vaccination?

- Who bears costs of acute care not covered
by insurance for a person who becomes
serioudly ill under any of these mass
vaccination scenarios?

Asthisreport wasin final draft, Congress passed a
Homeland Security Bill that would provide certain
liability protection to drug manufacturers, health
care entities, and licensed providers called uponin a
federally declared smallpox health emergency.
While asignificant step in removing liability risks
from these essential actors, the federal bill gives
uncertain compensation, possibly no compensation
at al, to persons who suffer harm under any of
these scenarios. It is not a complete solution to the
range of concerns.

B. Rationing of medical staff care, equipment,
facilities, and drugs when overwhelming
numbers of serioudly ill patients, loss of medical
staff toillness, or destruction/contamination of
medical facilitiesmakeit impossiblefor health
care providersand facilitiesto give the
“standard of care accepted under nor mal
conditions.”

Since the time of the Civil War, American health
care providers have not had to address situationsin
which the demand for acute medical care
overwhelms the health care system's capacity. With
modern hospitals now operating with little capacity
to accommodate surges in patients, the risks of
overwhelmed facilities in a public health emergency
is substantial. It raises questions such as these:
- Who establishes “triage” rules for these
circumstances? What legal authority isthere
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to do so? What liability attachesiif triage
rules later were shown to be inappropriate to
the emergency circumstances?

- What standards of liability apply if shortage
of health care providers requires available
providersto provide medical services
outside areas of customary practice, in
assigned medical facilities away from places
of employment, or in temporary field
locations without customary support
facilities and equipment.

- What are the standards of liability for health
care providers who must leave their ill and
hospitalized regular patients in order to
provide emergency services?

- What are the liabilities of hospitals and other
health care facilities that must relocate ill
patients to lower levels of care in order to
address those victims of the emergency
requiring the higher levels of care?

MDH will be meeting with the Minnesota Hospital
and Health Care Partnership (MHHP) and other
interested parties to discuss these questions. They
bring to the fore the tension between the values of
holding persons responsible for their mistakes and
of encouraging all providers, including volunteers,
to offer everything within their skills and training to
assist in a catastrophe.

C. Use of medical cor psvolunteersand other
volunteer providers of skilled care and unskilled
servicesto respond to a public health emergency.

As evidenced by the President's Medical Reserve
Corps Program and a groundswell of local volunteer
efforts around Minnesota in the wake of the attacks
of September 11 and the anthrax mailings, volunteer
organization, training, and deployment are key
elements in preparedness for a public health
emergency. The volunteer effort raises questions
such as these:

- What standards of liability apply to “skilled
volunteers’—retired professionals or others
with relevant training but without current
licenses—whose services are the “best
available” in the emergency?

- What standards of liability apply to other
volunteers without professional training and



skills but who are assisting in caring for
victims at the direction of health care
providers or skilled volunteers?

- What sources of payment will address
injuries and illnesses suffered by volunteers
while assisting in response work?

MDH plans to monitor a pilot Medical Reserve
Corps grant recently awarded to Hennepin County
and Minneapolis, under guidance from the state's
Division of Emergency Management. It hopes some
of these liability issues will beilluminated and
solutions proposed. As noted in the next section, an
expansion of Minnesota's Good Samaritan Law
could be part of the solutions.

D. Current state and municipal tort claim laws
provide gover nmental defense and indemnity for
state and local employeeswho areliable for torts
so long as they wer e acting within the scope of
their employment; did not commit malfeasance
or neglect of duty; and did not act in awillful or
wanton manner. Outside public employment, the
liability situation for volunteersin a public
health emer gency needs clarification. Protection
of volunteers, particularly in the health care
area, under the Emergency Management Act,
the Good Samaritan Law, and therecent Federal
Volunteer Protection Act islessthan clear and
the possibleliability exposure deter s some skilled
professionals from signing up to volunteer, or
work outside their customary job assignments, in
the event of a public health emergency.

Liability protections afforded Minnesota state
employeesby Minn. Stat. 8 3.736 and local
government employees by Minn. Stat. Ch. 466
appear sufficient to protect those employees while
performing their regular duties or specialy assigned
tasks during a public health emergency. Although
§12.35, subd. 2, of the Minnesota Emergency
Management Act appears on its face to give similar
protection to private sector “ emergency response
personnel, while activated by the state,” its
application in a public health emergency is not
clear. As explained by the Department of Public
Safety, this provision was enacted before general
mutual aid statutes to deal with anarrow issue of
assuring that fire departments trained to respond to
nuclear power plant fires could assist a other such
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plants outside their jurisdictions. Other provisions
in section 12.35 are limited to government-to-
government aid and no mention is made of private
volunteers. “Activation by the state” may not be
practicable in awidespread catastrophic event in
which local emergency management, public health,
and hedlth care facilities would essentially fend for
themselves and call upon all available volunteer
help. Moreover, the section makes no express
reference to the laws providing for governmental
defense and indemnity of volunteers, asdo lawsin
other states’. Even where it is clear that a health
care professional enjoys the protections of the tort
clamslaws, the direction of court casesin
Minnesota and nationally has been towards
regarding medical malpractice by public providers
as no different from similar malpractice by private
providers. See, e.g., Terwilliger v. Hennepin
County, 561 N.W.2d 909 (Minn. 1997). Section
12.35 will not provide adequate assurances to
volunteersin a public health emergency unless
clarified by the courts or the Legislature. Since
courts do not give advisory opinions, only an
experience under an actual emergency would give
rise to interpretation of this section.

The Minnesota Good Samaritan Law in § 604A.01
provides immunity to volunteers “at the scene of an
emergency or during transit to a location where
professional medical care can be rendered.” It aso
excludes from the definition of “the scene of an
emergency” hospitals, clinics, and other health care
offices. Since in a public health emergency it may
be that volunteer help is most needed by large
numbers of ill or injured seeking aid at hospitals,
clinics, and other health care offices, the current
Good Samaritan Law would not provide adequate
liability protection for health care volunteers. Other
states have Good Samaritan laws that focus not on
the chance event of where a provider volunteers
emergency care, but on whether that careis
provided in the ordinary course of paid practice?

Finally, the Federa Volunteer Protection Act (42
U.S.C.A. 8 14503) appears to offer some protection
for volunteers assisting nonprofit or governmental

! See eg., Wash. Rev. Code Ann. §8§ 4.92.130¢t seq.
2 Colo. Rev. Stat. Ann. § 13-21-108; Mass. Gen. Laws Ann.
ch. 112, 8 12B.



entities. It was enacted in 1997 and was driven by
liability claims against Little League coaches and
other volunteers for children’s programs. It was
intended to provide afloor of protection, to which
the states could add. There has been little court
interpretation of the act, and critics have questioned
whether its protection is meaningful since a suit can
still be brought against the entity whom the
volunteer is assisting, and that entity may be able to
add the volunteer back to the suit as a third-party
defendant.

Recommendations:

MDH recognizesthat it is essential to take
advantage of all possible sources of health care
servicesin the event of a catastrophe that
overwhelms the capacity of our health care system.
Providers who would be acting outside their
customary fields of practice, and perhapsin
makeshift settings lacking usual medicines and
support facilities, have legitimate concerns.
Volunteer programs, such as the new federal
Medical Reserve Corps, likewise have legitimate
concerns.

The areas of liability, legal immunities, and

mal practice insurance coverage are outside the core
competencies of MDH. Accordingly, MDH
recommends:

1. MDH needsto continue strategic
discussionsinvolving health plans, hospitals,
other private employers of health care
providers, and their insurance carriers about
concerns and options about liability,
immunity and compensation. Input is needed
from the Commerce Department, the Joint
Underwriting Association established by the
Legidature to deal with unusual risks, and
the state, county, and city attorneys who
have had the duty of protecting the public
against tort claim actions. Thetria lawyers
who regularly represent personal injury
plaintiffs should also participate in these
discussions to identify gaps, possible
solutions, and need for legidative or other
action.

2. MDH should monitor ongoing federa
legidlative activity and interpretations of the
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Homeland Security Act for application to
Minnesota s workers and volunteers,
particularly the liability concerns of the
volunteers and sponsoring government or
nonprofit agencies.

3. MDH should request funding for a study on
potential unmet needs in paying costs for
acute care in a public health emergency.
Such a study should also examine:

a. Compensation for victims of a public
health emergency, especially those
who have suffered additiona injury
or disability because of medical care
that was lacking or deficient.

b. Theimplications of federa
administrative compensation in lieu
of tort litigation such asthe
September 11 Fund established for
victims of the World Trade Center
attacks and in the National Vaccine
Adverse Effects Compensation
Program established to compensate
persons suffering adverse effects
from routine childhood vaccinations.

c. The application of the Minnesota
administrative compensation concept
in the Harmful Substance
Compensation Account under Minn.
Stat. 88 115B.25 — 115B.37.

d. Theresults of anthrax studies
conducted by the Centers for Disease
Control and Prevention.

Dangerous facilities and materials

Definitions:

Dangerous facilities include buildings or locations
contaminated with a known or unknown substance
that can cause immediate or long-term hazards. An
example would be a movie theater inwhich a
chemical spill of chlorine occurred. For the
purposes of an infectious disease, it would be a
building (private or public, and may include as
medical facility) in which organisms are present in
such away that disease transmission can occur.

Dangerous materials for an infectious disease event
can include things such as bed linens, contaminated
medical supplies and equipment or moveable




objects in or on which biological organisms are
present in such away that disease transmission can
occur. These materials may also include chemical
agents prepared expressly as a chemical weapon or
intentional releases of chemical agents from
industrial facilities and radiation sources.

Analysis.

Current Chapter 12 law addresses hazard mitigation
and requires the Division of Emergency
Management to develop a comprehensive hazard
mitigation plan in coordination with federal and
local plans. The MEHPA extends the provisions for
managing dangerous facilities and materialsto a
national security or peacetime emergency declared
due to a public health emergency. This extension
assures the authority and clarity of implementation
that may be needed to protect humans, animals,
plants, buildings, supplies and the environment
from biologic agents. Terrorism requires the
planning process to consider new concerns and
previously un-considered agents or exposures and to
develop new protocols.

Recommendations:

4. The Minnesota Departments of Pollution
Control, Public Safety and Health should
jointly prepare or modify background
information, plans, protocols, training and
exercises for state and local agenciesto
provide opportunities to consider the
possible range of radiological, chemical, and
biological terrorism agents. These
background materials should address
response, recovery, clean-up and debris
disposal procedures. These agencies should
also review and modify hazardous material
protocols to assure worker safety in all
aspects of emergency response and
recovery.

5. These same state agencies should do tabletop
and field exercises to test their plans and
identify additional protocols and training
needs.
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Control of medical supplies and facilities

Definitions:

Medical supplies are under the control of and
responsibility of the health care provider system.
Most facilities use a“just-in-time”’ form of
inventory—meaning they have about two days
worth of supplies on hand as a means of keeping
storage costs down. Most health care facilities also
have limited specialized equipment or rent
equipment from equipment supply houses. Chapter
402 defines medical supplies as. “any medication,
durable medical equipment, instruments, linens, or
any other material that a health care provider deems
not essential for the continued operation of the
provider's practice or facility. The term medical
supplies does not apply to medication, durable
medical equipment, or other material that is
personal property being used by individuals or that
has been borrowed, leased, or rented by individuals
for the purpose of treatment or care.”

Medical facilities include hospitals, clinics, nursing
homes, urgent or surgical care centers, home care
agencies, stand-alone laboratories, and specialist
providers—such as physical therapy clinics. These
facilities are required to meet national and state
requirements for patient safety, documentation of
patient care, monitoring of employee actions, and
other means to assure patient quality of care.
Chapter 402 defined facility as “any real property,
building, structure, or other improvement to real
property or any motor vehicle, rolling stock,
watercraft, or other means of transportation. Facility
does not include a private residence.”

Analysis:

Access to necessary medical supplies can be a
matter of life or death. Since the original planning
for the MEHPA, the Centers for Disease Control
and Prevention have implemented a National
Pharmaceutical Stockpile (NPS), a national
repository of life-saving pharmaceuticals and
medical suppliesthat can be delivered to the site of
achemical or biological terrorism event. The NPS
is composed of pharmaceuticals, vaccines, medical
supplies, and medical equipment to augment
depleted state and local resourcesused in
responding to terrorist attacks and other
emergencies. The NPS will typically arrive by air or



ground in two phases. The first phase shipment is
called a“12-hour Push Package.” It is called this
because it will arrivein 12 hours or less; a state
need only ask or “push” for help; and it contains a
complete package of medical materiel. CDC will
transfer authority for the NPS neteriel to the state
and/or local authorities once it arrives at the airfield.
State and/or local authorities will then repackage
and label bulk medicines and other NPS materiel
according to their own terrorism contingency plans.

The NPS is deployed upon a request from the
Governor for the assets based on the possibility and
confirmation of abiological or chemical terrorism
incident. (Source: Volume Two: Homeland Security,
A Governor's Guide to Emergency Management,
NGA Center for Best Practices, Chapter 5: The
Challenge of Bioterrorism)

Currently, the declaration of a national security or
peacetime emergency authorizes the
implementation of the state emergency operations
plan. The description of supply management can
include the commandeering, distribution,
compensation for, and management of supplies,
including medical supplies needed for responding to
apublic heath emergency within the constraints of
the exclusions described in Chapter 402.

Medical facilities operate within acomplex system
of regul ations, requirements, standards of care and
tradition. In the event of a public health emergency,
a hospital or other headlth care facility may become
the center of a community’s response, may be a
partner in aregiona response, or may be providing
generalized care while other facilities manage
victims of the public health emergency. In the event
of alarge-scale event where thousands of
individuals are affected, alternative locations to
provide care may be needed to house injured, ill, or
infectious patierts. Chapter 12 provides the
governor with the authority to commandeer and
compensate for private property necessary to care
for patients.

Sincethe original bill was proposed, the Health
Resources and Services Administration of the
Department of Health and Human Services granted
federal funds to improve hospital preparedness for
terrorism events. The state has been divided into

17

eight regions with each region planning to manage
an influx of 500 patients. Additional statutory or
procedural action should be based in information
about supplies and facility needs generated from
this planning process.

Recommendations:

6. The Minnesota Departments of Health,
Public Safety and the National Guard, and
local public health agencies should update
and clarify procedures and manpower needs
for managing medical supplies from the
National Pharmaceutical Stockpile aswell as
the need for and management of other
medical supplies.

7. The Hospital Preparedness Grant program
should identify health care system concerns
and recommendations about access to
supplies, issues about use of medical
facilities, and views about alternative
locations for patient care, including the
specia needs of people with disabilities.

8. MDH and local public health agencies should
work with hospitals to use tabletop and field
exercises to identify issues related to
commandeering and compensating medical
facilities caring for victims of a public health
emergency.

Limiting public gatherings and transportation

Definitions:

Public gatherings coul d mean workplaces, schools,
shopping centers, movie theaters, places of worship
or other locations where people share air space.
Limiting could mean recommendations that
individuals with compromised immune systems
(people with HIV or AIDS, cancer, and transplant
patients who are taking certain immunosuppressive
drugs, and those with certain inherited diseases)
avoid contact with large groups of people. It could
also mean closing some, many or all the possible
places where any groups of people gather.

Transportation means any form of movement of
people or vehicles—including planes, trains,
automobiles, buses, and watercraft.



Chapter 12 as amended by Chapter 402 authorizes
the Governor to direct the conduct of personsin the
state and the movement and cessation of movement
of pedestrians vehicular traffic and all forms of
private and public transportation during, prior, and
subsequent to drills or actual emergencies.

Analysis:

Limiting public gatherings can be an effective
preventive measure for diseases that are transmitted
through the air—especialy for diseases that are
transmitted by individuals with no symptoms.
Often, public health experts recommend limiting
exposures to others—such as frequently occurs
during influenza season. Thereisabig difference
between recommending limited public gatherings
and enforcing amore specific and uniform
regquirement. In making a decision to close
gathering places, the impact on economy,
education, and access to food/water/other
necessities needs to be balanced with the ability to
effectively protect the public through such means.
Limiting public gatherings may aso function as
“reverse quaranting” in which individuals who have
not been exposed to a communicable disease are
asked to stay home or otherwise limit their exposure
to others who may be carrying a communicable
disease. Thistechnique was an important strategy in
preventing transmission of influenzain 1918 and in
the polio epidemic of the 1950s.

Limiting transportation can be an important
component of preventi ng transmission of air-borne
disease in severa ways. Individuals with the disease
can expose othersin planes, trains, or buses through
the limited air space of such vehicles. Individuals
with the disease can use various types of
transportation to move to other parts of the
community state, nation, or world and either
intentionally or inadvertently expose others during
their travel or at their destination. The Governor has
used the power to limit transportation in some
previous emergencies by closing roads because of
flooding or chemical spills. It is not certain how
widespread transportation limitations would need to
be to have an effect. On the other hand, it may be a
critical tool to prevent individuals from leaving the
state during an evaluation of a possible disease or
terrorism evaluation.
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Recommendations:

9. The Minnesota Departments of Health and
Public Safety should jointly develop
protocols and public information materials
for limiting gatherings or transportation using
the least restrictive means necessary.

10. MDH and local public health agencies should
use tabletop and field exercises to evaluate
the effectiveness of these protocols to protect
the public’ s health and safety while assessing
the impact on individual or group rights.

Medical examinations, testing, collecting
laboratory specimens and samples

Definitions:

Medical examinations to review symptoms,
exposure, medical history, physical signs, and level
of illness are important to diagnose the disease and
to manage an individual’ s health care. Results from
these examinations are also critical to the public’'s
health when the information from one patient is
combined with information from all other affected
patients to evaluate what is known about
transmission, to determine strategies to prevent
further transmission, determine whether treatment
protocols are effective and provide guidance for
care of future patients. Often, additional questions
about types or length of exposure, travel history, or
food intake are needed to complete the picture of
possible transmission issues.

Laboratory testing for infectious diseases varies by
disease but frequently consists of testing body
fluids: blood, sputum, cerebrospinal fluid, etc.) for
the presence of the organism or evidence of the
body’ s efforts to fight the infection. Testing may
also include other measures such as x-rays,
neurological exams or tissue biopsies. Laboratory
testing to identify the causative organism is
important for diagnosis and treatment of an
individual patient. Public health laboratory testing
goes further to not only confirm the identity of the
organism but also identify the “DNA fingerprint” of
that organism. Such information can be used to find
acommon cause of the outbreak and can be the
basis for prevention or control strategies.



Analysis:

A mentally competent adult individual can make
choices about the kind and amount of health care
services he or she chooses. For example an adult
can consent to surgery or decline, take medications
for aparticular disease or decide to let nature take
its course, follow a health care provider's
recommendations on methods to reduce symptoms
of disease or injury or decide to wait it out. Aslong
asthat choice doesn't impact others, the decisionis
a private matter. However, when that choice has an
affect on the health status of others, there are
limited occasions when government intervenes. A
primary example is that of aminor child with alife-
threatening condition. Government has intervened
to require surgery, blood transfusions, and other
treatment when the life of achild isin danger.
Similar intervention is possible for mentally
incompetent or unconscious individuals.

During a public health emergency, particularly one
caused by terrorism, a number of difficult situations
around medica examinations and testing may
develop for which alegal or procedural process or
protocol is not immediately evident or easy.
Generally, individuals with a serious illness want
health care providers to conduct tests, take
specimens, and do everything possible to accurately
diagnose and therefore better treat the person. The
original Emergency Health Powers Act introduced
at the start of the 2002 session mandated tests and
evaluations during a public health emergency. That
part of the bill was not included in the final law that
was passed.

At this time, we are uncertain how important this
comprehensive government power isto prevent
disease spread. We are certain, however, that itisa
significant restriction on individual rights.

Recommendations:

11. MDH and local public health should use
tabletop and field exercises to identify
problems and solutions related to testing, to
collecting and handling laboratory
specimens, and to health status
examinations. They should also address
methods to inform individuals of their rights
to refuse testing and treatment that are
practicable in a public health emergency.
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12. MDH should gather information from
surrounding states and bordering Canadian
provinces to coordinate approaches to these
issues and to determine w hat resources are
available just beyond our bordersto help
resolve these issues.

| solation and quarantine and due process
protections

Definitions:

| solation means separation, during the period of
communicability, of a person infected with a
communicable disease, in aplace and under
conditions so as to prevent direct or indirect
transmission of an infectious agent to others. It may
mean extremely limited contact with an ill person
who is diagnosed with or suspected of having a
communicable disease. The isolation can occur in a
hospital setting in a negative airflow room (prevents
potentially contaminated air from going back into
the hospital) for very infectious airborne diseases.

I solation usually requires health care providers and
visitors to use clothi ng protectors, masks or
respirators, goggles and gloves as a means of
protecting the visitors but aso to protect the patient
from exposure to new diseases that their weakened
immune system may not be able to overcome.

Quarantine means restrictions, during or
immediately prior to a period of communicability,
of activities or travel of an otherwise healthy person
who likely has been exposed to a communicable
disease. The restrictions are intended to prevent
disease transmission during the period of
communicability in the event the person is infected.
This period is commonly known as the “incubation”
period of a disease. This means they have been
exposed to an individual with a communicable
disease and may be developing the disease as well.
Some diseases are not communicable until
symptoms appear; other diseases may be
communicable for hours or days before the person
shows any signs of the disease. Quarantine can be
accomplished by avariety of meansincluding
having the person stay in their own home and avoid
contact with others (including family members) to
having the person or group of persons stay in a



designated facility, to restricting travel out of an
impacted area.

Analysis:

| solation: The MEHPA details the due process
protections for a person determined to have a
communicable disease that is caused by aliving
organism or virus believed to be caused by
bioterrorism or by a new or novel or previously
controlled or eradicated infectious agent or
biological toxin and that can be transmitted person
to person, (with exclusion of diseases transmitted
predominantly through sexual contact, contact with
blood, or direct or intimate skin contact) and for
which isolation is an effective control strategy. The
Commissioner of Health or delegated local board of
health can request the court to order the person to
stay inisolation for up to 21 days. The court uses
the standard of probable cause to determine whether
to grant the order. The individual has the right to
request a hearing at any time during the period of
isolation regarding the need for isolation and the
conditions under which the isolation is being
managed. The individual subject to a court order
must receive competent medical care, means of
outside communication and other basic necessities.

When the time to obtain a court order would
significantly jeopardize the ability to contain the
disease, the Commissioner can issue atemporary
order and then must seek a court order within 24
hours of the temporary order. The temporary order
option cannot be delegated to local boards of health.
Theindividual inisolationislikely to be quiteill
and the need for isolation may be obvious and the
patient may be very willing to be in isolation to
protect family, friends and health care providers. A
few individuals may not either see the need for
isolation or have various reasons they believe they
cannot comply with the isolation recommendation.
Significant procedural questions include how to
restrain individuals who are diagnosed or likely to
be diagnosed with the disease before the temporary
hold and assistance from local or state law
enforcement is obtained, or whether the court order
should be sought for all individuals with a particul ar
disease or only for those who express concerns or
opposition to the isolation recommendation.

Quarantine: Since individualsin quarantine are not
likely to beill and their future status somewhat
uncertain, the decision to impose quarantine is more
controversial. The process for quarantine and the
standard of proof issimilar to that of isolation. A
further distinction from isolation is the number of
people affected. For every person determined to
have the disease, a much larger number of persons
are likely to have been exposed to the individual.
The MEHPA provided extensive and prompt due
process provisions, but there are many procedural
guestions of how the court order or the
Commissioner’ s temporary hold order would work,
whether the timelinesin statute are adequate, in
which situations would home quarantine be
adequate and effective and how to provide for
groceries and other essential needs of home-
quarantined persons. A further need is the issue of
mental health and the anxiety people will facein
being told they or their immediate family member
might be developing a serious disease.

Recommendations:

13. MDH and local public health agencies
should include approaches to isolation and
guarantine in state and local public health,
hospital and first responder exercises to
identify and clarify roles and proceduresin
the event isolation and quarantineis
indicated.

14. MDH, Public Safety and the Attorney
General’ s office should devel op step-by-step
procedural protocols for how the isolation
and quarantine orders will be carried out
with clarity about who's responsible for
each of the steps, including enforcement.
These protocols should include methods to
rapidly obtain services of interpreters,
including sign language interpreters, and
trangators when needed. The protocols
should address the procedural and
substantive rights of persons subject to the
orders.

15. MDH and the Attorney General’s office
should develop training and delegation
agreements with interested local public
health agencies for managing the court order



process for isolation and quarantine to be
consistent with state procedures.

16. MDH should gather information from other
states and Canadian provinces about their
planning, rules, statutes, and protocolsin
thisarea. In particular how the states and
provinces immediately adjoining Minnesota
address these issues should be understood
and ideally should be similar as differences
in approaches will lead to confusion and
reduce the public health benefit of particular
recommendations or actions for isolation or
guarantine.

17. MDH should gather information on the
enhanced internal quarantine powers granted
the federal government in the Public Health
Security and Bioterrorism Preparedness Act
of 2002, and coordinate Minnesota’s efforts
with federal planning.

Vaccination and treatment

Definitions:

V accination means the administration of a small
amount of akilled or live disease organism or virus
that stimulates the body’ s immune response to be
prepared so that when the body is exposed to the
disease, it can rapidly fight off the disease or reduce
the seriousness of the disease. Some individuals are
allergic to the components of the vaccine or
otherwise have a reaction that would prohibit their
use of the vaccine. Some individuals, whose
immune systems are compromised from diseases
such as HIV or taking chemotherapy for cancer, are
not recommended to receive some vaccines.
Vaccines go through several years of trialsto
determine effectiveness and safety and are licensed
at the national level following the trials and
reviews. Vaccination is especially important for
those diseases caused by viruses, as antibiotics are
not effective treatment for viruses. Some of those
diseases include smallpox and influenza.

Treatment for an infectious disease caused by
bacteria usually is an antibiotic that kills the
organism. The type and dosage of the antibiotic will
depend on the organism and the characteristics of
the person—age, size, allergic response, and
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medical history. There are some diseases for which
an antibiotic is not effective or only partially
effective or for which the organism has become
resistant. Other forms of treatment are supportive—
assisting the body with breathing, taking in
nourishment and fluids or pain control—while the
body's systems work to fight off the infection.

Analysis:

The original version of the MEHPA included
language about requiring individuals to submit to
vaccination or treatment. This provision was not
included in the final law that was passed. The
Minnesota childcare and school immunization law
has always included an exemption for medical
reasons and for religious (later changed to
conscientious) reasons.

A mentally competent adult individual can make
choices about the kind and amount of health care
services he or she chooses as was described in the
medical examinations, testing, collecting |aboratory
specimens and samples section. Aslong as that
choice doesn't impact others, the decisionisa
private matter. However, when that choice has an
affect on the health status of others, there are
limited occasions when government intervenes. A
primary exampleisthat of the school immunization
law. However, it is critical to point out the current
Minnesota law requires documentation of
immunizations or documentation that the individual
declines one or more immunizations. The law does
not require an individual to be immunized. Thereis
also no similar requirement for accepting treatment,
except in certain conditions involving life-
threatening conditions for minor children or
mentally incompetent adults.

Requiring submission to certain medical treatments
involves balancing individual rights with benefitsto
the broader community. An alternative that is
currently provided by the MEHPA is the ability to
prevent transmission of a communicable disease by
an individual who chooses to avoid immunization
or treatmert. Isolation or quarantine provides the
safety net for the health of the broader public in this
situation. We believe there is strong consensus that
the benefits of some form of mandatory vaccination
or treatment are far outweighed by the impact on
individual rights.



A related challengeisthat of rapidly and securely
managing information about who has received
vaccination or treatment for a particular disease. In
atime of shortage, this capability becomes even
more important to avoid wasting limited supplies. It
may also be critical to track effectiveness of a
particular vaccine or treatment or for monitoring
production lots of medical supplies for problems
and for side effects of these interventions.

Recommendations.

18. MDH and local public health agencies

should:

a.  ldentify problems and solutions for
individuals who choose to decline
vaccinations or treatment that may limit
their capability to transmit a
communicable disease, and

b. Evauate the protocols for isolation and
guarantine with the accompanying due
process protections to determine
methods to ensure health and safety
while minimizing the impact on
individual rights.

19. MDH should explore data management
systems for tracking vaccinations and
treatments that can support critical public
health functions by sharing information in a
Secure, accurate manner.

Definition of communicable disease

Definitions:

The MEHPA includes this definition of
communicable disease in the section applying to
isolation and quarantine. Communicable disease
“means a disease caused by aliving organism or
virus believed to be caused by bioterrorism or by a
new or novel or previously controlled or eradicated
infectious agent or biological toxin and can be
transmitted person to person and for which isolation
is an effective control strategy, excluding a disease
that is directly transmitted as defined under section
144.4172, subdivision 5" (a disease predominately
transmitted sexually; through contact with blood; or
transmitted through direct or intimate skin contact).

Analysis.
Other definitions of communicable disease include;

Merriam Webster Medical Dictionary (1997)
communicable disease: an infectious disease
transmissible (as from person to person) by direct
contact with an affected individual or the
individual's discharges or by indirect means (as by a
vector).

Miller Keane Medical Dictionary (2000)
communicable disease: a disease the causative
agents of which may pass or be carried from one
person to another directly or indirectly. Modes of
transmission include (1) direct contact with body
excreta or discharges from an ulcer, open sore, or
respiratory tract; (2) indirect contact with inanimate
objects such as drinking glasses, toys, bed clothing,
etc.; (3) vectors-flies, mosquitoes, or other insects
capable of spreading the disease.

Dorland's Illustrated Medical Dictionary (2002)
communicable disease, an infectious disease
transmitted from one individual to another, either by
direct contact or indirectly by means of a vector or
fomites; the terms communicable and contagious
are used synonymously.

The discussions at the legisature and in the study
meetings identified concerns about abroad term
that could be used without limits that could
adversely affect people for whom isolation or
guarantine was ordered. The compromise that
emerged in the final bill used atightly crafted
definition of communicable disease. The issue may
not be so much about the definition as in using the
term “communicable disease” to apply to this
section. An alternative term such as “airborne
transmissible disease” may solve the discomfort of
health care providers concerned about the current
definition of communicable disease in statute that is
in conflict with usual medical terminology and
address the concerns of others that the isolation and
guarantine provisions would be applied too broadly.

Recommendations.

20. MDH should propose changing the term
“communicable disease” in Minnesota
Statutes 144.419, subd. 1 (2) to “airborne
transmissible disease”. Thisissue should be
explored with the Board of Animal Health to
identify and potential points of confusion.




Enfor cement methods for assuring compliance
with emer gency measur es and measur es to detect
and prevent the spread of disease

Definitions:

Enforcement methods include restraining

individual, group or traffic movement from one area
to another through roadblocks, placement of peace
officersto re-direct traffic or pedestrians, or
physically restraining an individual from entering or
leaving a certain location. Effective enforcement to
assure compliance with emergency measures relies
on the awareness and knowledge of persons
authorized to take action during an emergency.

Enforcement measures for detecting and preventing
the spread of disease may arise during such routine
matters as reporting a diagnosed or suspected case
of infectious disease, cooperating with an
investigation to gather information about the
possible causes and transmission of a disease, or
following recommended procedures for preventing
further transmission, such asisolation or quarantine.

Analysis:

The order for declaring a national security or
peacetime emergency due to a public health
emergency would address any unusual or special
enforcement measures—such as one recommending
only emergency traffic in certain areas of the state.

For enforcement measures regarding compliance
with measures to detect and prevent the spread of
disease, there is less certainty and experience to
draw on. Current law requires licensed health care
providers and entitiesto report certain
communicable diseases to the Minnesota
Department of Health. Thereis no specified legal
consequence for not reporting. Newly developing
communication tools, training, and proposed
modifications to the communicable disease
reporting rule can assist in removing barriers to
effective reporting. Whether enforcement or
consequence measures for failure to report would be
useful is a matter of some debate. On one hand, it
would stress the importance of this requirement. On
the other hand, it may cause considerable
duplication of effortsto assure reports are filed and
increased tension with the private health care
system who believe they are already in compliance.
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Another type of enforcement dilemmais that raised
by isolation and quarantine orders. The court order
will describe the type of force and level of
enforcement to be used by peace officers. Such
enforcement for this type of problem will need to be
balanced with attention to safety precautions and
personal protective equipment for individuals
charged with enforcing the court order.

During an emergency, the governor's declaration
would need to be specific about what, if any,
enforcement measures are necessary. Current
declarations may provide some direction in this area
and will be explored. In addition, issues and
problems identified in tabletop and field exercises
need to be identified.

Recommendations.

21. MDH should work with sponsors of local,
regiona and statewide exercises to include
situations that explore enforcement
challenges and report problems, suggested
solutions and alternatives to the state. MDH
should also confer with bordering states and
provinces on lessons learned from their
planning efforts.

22. MDH should review its communicable
disease rulesto assure they are up-to-date on
risks from bioterrorism.

23. MDH should review current Division of
Emergency Management procedures and
protocols for enforcing emergency
provisionsto identify problems and
solutions that could be used in a public
health emergency.

24. MDH should work with tribal governments,
the Department of Public Safety and
representatives of peace officersto develop
training materials and work with local public
health and others to provide training to
peace officers about enforcement issues for
apublic health emergency.



Effectiveness of fluor oquinolonesand other
antibiotics
Definitions:
Ciprofloxicin or “cipro” isaform of the family of
antibiotics known as fluoroguinolones. Cipro
became a household word in the fall of 2001
because of its use during the anthrax outbreak on
the East coast. Thousands of individuals who
worked in buildings in which the contaminated
letters were distributed, postal workers who may
have come in contact with the letters or the sorting
machines, and others who may have had exposure
to the anthrax spores were recommended to take the
medication for aslong as 60 days.

The characteristics of the bioterrorism agent or of
the new or novel infectious agent that is the cause of
apublic health emergency will determine the type
of antibiotics or other medications that can be useful
for either treatment or prevention. Some common
antibiotics that would be indicated for the Category
A bioterrorism agents are listed in the table below:

Biologic Disease Preventive Treatment

agent antibiotic antibiotic

Bacillis Anthrax ciprofloxacin ciprofloxacin

anthracis doxycycline doxycycline
amoxicillin

Clostridium | Botulism None None

botulinum

Yersinia Plague tetracycline streptomycin

pestis chloramphenicol | gentamicin
tetracyclines
chloramphenicol

variola Smallpox None None

major

Francisella | Tularemia N/A aminoglycosides,

tularensis (rabbit macrolides,

fever) chloramphenicol

and
fluoroguinolones

filoviruses | Vird None ribavirin

[eg., Ebola, | Hemorrhagic (antivird)

Marburg] Fevers

and

arenaviruses

[eg., Lassa,

Machupo]

Antibiotic use promotes development of antibiotic-
resistant bacteria. Antibiotic resistance occurs when
bacteria change in some way that reduces or
eliminates the effectiveness of drugs, chemicals, or
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other agents designed to cure or prevent infections.
The bacteria survive and continue to multiply
causing more harm. Widespread use of antibiotics
promotes the spread of antibiotic resistance. While
antibiotics should be used to treat bacteria
infections, they are not effective against viral
infections like the common cold, most sore throats,
and the flu. (CDC Web Site, “Promoting
Appropriate Antibiotic Use in the Community”
Division of Bacterial and Mycotic Diseases, August
1, 2002

http://www.cdc.gov/drugresi stance/community/)

Analysis:

The growth of antibiotic resistance has prompted
calls to reduce unnecessary antibiotic use and to
improve treatment protocols to maximize the
lifespan of these drugs. Since antibiotics can be
important to treating diseases in humans and
animals, this approach needs to apply to antibiotic
use whether the patient is a human or an animal.

The “Preserving Antibiotic Effectiveness’ meeting
described in Appendix H highlighted a variety of
activities taking place at the Minnesota Departments
of Health and Agriculture, the Minnesota Board of
Animal Health, University of Minnesota, Minnesota
Antibiotic Resistance Coalition, and food animal
producers to increase awareness of the problems of
antibiotic resistance and methods to prevent it.
Federal agencies and Congress have also taken

steps to address antibiotic use and misuse.
Regulation of food production occurs at the national
level and independent state action is therefore
difficult to implement.

The combined efforts of the Minnesota Departments
of Health and Agriculture led to research
information on antibiotic resistance in chickens.
This study® was part of the rationale used by the
Food and Drug Administration to recommend
changes in antibiotic-containing feeds designed for
poultry that could be linked to increasesin

antibiotic resistant disease in humans. Thisisan
example of the significant impact targeted studies

3Smith KE et al. 1999. Quinolone-resistant Campylobacter

jejuni infectionsin Minnesota, 1992-1998. New England
Journal of Medicine 340:1525-1532.



and attention to sharing the results with policy
makers.

Recommendations.

The participants in the October 28, 2002 meeting
discussed current activities and possible additional
actions. While there were many perspectives and
concerns expressed, there was agreement that
continued efforts to increase awareness of this
problem for patients, health care providers
(including veterinarians), animal producers and the
general public was acritical activity.

25. MDH should continue collaborative efforts
with other state agencies, provider groups,
and coalitions to coordinate Minnesota
effortsin research and surveillance of
antibiotic resistance and to educate
providers, and the public about the issue of
antibiotic resistance and appropriate uses of
antibiotics. MDH should provide
information to groups such as the Veterinary
School, Board of Animal Health and
professional veterinary associations about
the human health consequences of
antibiotic-resistant foodborne pathogens for
their use in educating food producers. The
MDH should provide information to groups
such as the medical schools, health care
providers, professional medical associations
and the public about the human health
consequences of over-prescription, improper
disposal and nonjudicious use of
antibiotics, and the consequences of the
spread of antibiotic-resistant pathogensin
water, food and the environment.

26. MDH should continue to conduct monitoring
of human disease and antibiotic resistance
and make information available to provider
groups, policy makers and the public. MDH
should collaborate with animal health
groups such as the veterinary school to
evaluate potential animal sources of
antibiotic resistant bacteria for humans.
MDH should collaborate with human health
groups such as the medical schools, health
care providers and professional medical
associations to evaluate potential human
sources of antibiotic resistant bacteria.
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27. MDH and others working on antibiotic
resistance issues should continue to provide
Minnesota specific information to national
policy makers and agencies.

I mpact of recommendations on constitutional
and other rightsof citizens

Definitions:

The Bill of Rights from the United States
Constitution and Article I, Bill of Rights from the
Minnesota Constitution are in Appendix K. Those
rights of particular relevance to emergency health
powers are included below.

U.S. Constitution

Amendment | Congress shall make no
law...prohibiting the free exercise [of religion]...or
the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

Amendment 1V The right of the people to be secure
in their persons, houses, papers, and effects, against
unreasonabl e searches and seizures, shall not be
violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched,
and the persons or things to be seized.

Amendment IX The enumeration in the
Constitution, of certain rights, shall not be
construed to deny or disparage others retained by
the people.

Amendment X The powers not delegated to the
United States by the Constitution, nor prohibited by
it to the States, are reserved to the States
respectively, or to the people.

Minnesota Constitution Articlel BILL OF
RIGHTS

Sec. 2. RIGHTS AND PRIVILEGES. No member
of this state shall be disfranchised or deprived of
any of the rights or privileges secured to any citizen
thereof, unless by the law of the land or the
judgment of his peers. ...



Sec. 8. REDRESS OF INJURIES OR WRONGS.
Every person is entitled to a certain remedy in the
laws for al injuries or wrongs which he may
receive to his person, property or character, and to
obtain justice freely and without purchase,
completely and without denial, promptly and
without delay, conformable to the laws.

Sec. 10. UNREASONABLE SEARCHES AND
SEIZURES PROHIBITED. Theright of the
people to be secure in their persons, houses, papers,
and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall
issue but upon probable cause, supported by oath or
affirmation, and particularly describing the place to
be searched and the person or things to be seized.

Sec. 13. PRIVATE PROPERTY FOR PUBLIC
USE. Private property shall not be taken, destroyed
or damaged for public use without just
compensation therefore, first paid or secured.

Sec. 16. FREEDOM OF CONSCIENCE; NO
PREFERENCE TO BE GIVEN TO ANY
RELIGIOUSESTABLISHMENT OR MODE
OF WORSHIP. ... Theright of every man to
worship God according to the dictates of his own
conscience shall never be infringed;... nor shall any
control of or interference with the rights of
conscience be permitted,...but the liberty of
conscience hereby secured shall not be so construed
asto ...justify practices inconsistent with the peace
or safety of the state.

Analysis:

A comprehensive list of constitutional and other
rights of citizens on which there is total agreement
IS not easy to assemble. In this report, attention is
given to rights that are particularly related to the
declaration of a public health emergency and those
issues that were identified during the various
meetings and discussions of emergency powers.
Additional issues are likely to be identified in more
detailed planning. Attention to thisissue will be
critical to gaining support and compliance from the
public for whose protection the emergency is
declared.

The issues center around five main points:
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1. Right to assemble, includingright to

attend wor ship services. Included in both
the U.S. and Minnesota constitution
however, the Minnesota constitution
includes a clause that prohibits practices that
are inconsistent with the peace or safety of
the state.

During a public health emergency, the
governor may limit public gatherings or
transportation or movement of individuals or
groups of people during the emergency. The
emergency needs to state the nature of the
limitations and the reasons and duration of
the limitation. This so-called “reverse
guarantine” was credited with limiting the
spread of the Spanish Influenzain the 1918
epidemic and the 1950 polio epidemicin
Minnesota. Philip D. Jordan, The People's Health
Minnesota Historicd Society, 1953 pp. 410 to 415
Supporting susceptible populations to avoid
contact with others can be an important
strategy to prevent harm to individuals who
have not been exposed to an infectious agent
or chemical or radiological agent.

. Unreasonable search and seizure, and

security of homes and possessions. In
order to conduct an investigation of
exposure to a bioterrorism agent or to
identify the source and related transmission
issues, or to determine methods to contain
the spread of an infectious agert, the
commissioner may need to gather human
specimens or environmental samples. As
described earlier, an individual may refuse
to submit to medical testing. The
commissioner would be required to show
reasonable cause to obtain a warrant for
environmental sampling if an individual
refused to grant access. In addition,
Minnesota Statutes Section 12.46 (1)
Limitation of powers prohibits the governor
or the director of the division of emergency
management from using a subpoena or
otherwise requiring any person to appear
before any person or to produce any records
for inspection by any person, or to examine
any person under oath. However, the
Commissioner of Health has subpoena



power in the event of a serious “health
threat” Minnesota Statutes Section 144.054.

. Other rights not specifically identified

and deprivation of those rights can only be
considered with specific reference to law.
Although this element is difficult to analyze,
sinceit is so broad. Privacy of health data
would certainly be one important concern.

In regard to other rights, it would be
necessary for the commissioner or the
governor to clearly state the need for and the
scope of the action to be taken to assure they
are “reasonable under the circumstances”

. Entitlement to redressfor wrongs.
Nothing in the emergency powers of the
state takes away individual rights to sue the
government or an agent of the government
for redress of wrongs. Again, the standard of
“reasonable under the circumstances’ would
be used to balance the rights of an individual
and the public good to determine if any
remedy is required. The new federal
Homeland Security Act appears to provide
some restrictions on tort claims during the
DHHS Secretary’ s emergency declaration
period.

. Compensation for use of private property.
Minnesota Statutes 12.34 subd. 2 describes
the process of compensation in that the
owner of commandeered property must be
promptly paid just compensation for its use
and all damages done to the property while
so used for emergency management
purposes. It includes an appeal process.

Recommendations:

28. MDH should work with the Commissioner's

Task Force on Terrorism and Health to
review reports from state, regiona and local
tabletop and field exercises to explore issues
of constitutional and other rights that may
arisein apublic health emergency.

29. MDH should meet with representatives of

various civil rights and other citizen groups,
special populations such as disability
organizations, and interested individuals
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throughout 2003 to continue to identify
concerns about constitutional and other
rights during a public health emergency and
propose methods to address them.

30. MDH should monitor, and comment when

appropriate, on federa DHHS quarantine
regulation proposals under the expanded
powers granted in the Public Health Security
and Bioterrorism Preparedness Act of 2002.



Summary of public commentsreceived during the required public comment
period

For the complete set of comments, please see
Appendix M. The following is a summary of the
comments received during the comment period
from December 16 to January 17, 2002.

Comments were received in two main areas;

1) antibiotic resistance and preserving effectiveness
of antibiotics
Minnesota Veterinary Medical Association
Minnesota Turkey Growers Association
Broiler and Egg Association of Minnesota
Minnesota Agri-Growth Council

Recommended including language that addresses
human use of antibiotics and efforts to limit over-
prescription or non-judicious use through
collaboration with human health groups and public
education.

2) civil libertiesissues
Minnesota Civil Liberties Union

Recommended additional legal analysis of the
specific congtitutional standards that the Stateis
required to meet with respect to civil liberties
affected by the Minnesota Emergency Health
Powers Act.
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Terrorism and Health Task Force
Contact List

American Red Cross of the St. Paul Area
Audrey Zellman

azellman@arcstp.org

American Red Cross of St. Paul Area
Ronald Deppa

Manager of Disaster Services
rdeppa@arcstp.org

American Society for Clinical Laboratory
Science — Minnesota Chapter

Dan Olson

President-Elect
Daniel.Olson@co.hennepin.mn.us

American Waterworks Association -
Minnesota Section

Bob Cockriel

Utilities Superintendent

rcockriel@ci.bloomington.mn.us

Association for Practitioners in Infection
Control

Jane Schwickert

President

kentts@mnic.net

Association for Practitioners in Infection
Control

Boyd Wilson

Secretary

bwilson@healtheast.org

Association of Minnesota Emergency
Managers

Jim Flanders

President

JFlanders@ci.minnetonka.mn.us

Association of Minnesota Emergency
Managers

Kevin Mathews

Emergency Management Director
kevin.mathews@co.mcleod.mn.us

Association of Minnesota Counties
Tom Delaney

Chisago County Commissioner
tdela49149@aol.com
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Bemidji Area Indian Health Service
Louis Erdrich

Director, Office of Environmental Health &
Engineering

louis.erdrich@mail.ihs.gov

Bemidji Area Indian Health Service

Bruce Etchison RS

Chief, Environmental Health Services Section
Bruce.Etchison@mail.ihs.gov

Care Providers of Minnesota
Katie Nemmers JD

Director of Legal Affairs
knemmers(@careproviders.org

Chicano-Latino People Affairs Council
Ytmar Santiago
Executive Director

Ytmar.Santiago@state.mn.us

Christian Science Comm on Publication for
Minnesota

Reliegh Foss

mncompub@mtn.org

Citizens’ Council on Health Care
Twila Brase
twila@CCHC-mn.org

Clinical Laboratory Management Association
- Minnesota Chapter

Edrie Murphy

President

emurphy2@fairview.org

Council on Asian Pacific Minnesotans
Ilean Her

Executive Director
kao.ly.her@state.mn.us

Council on Black Minnesotans
Lester Collins

Executive Director
Lester.Collins@state.mn.us

Emergency Medical Services Regulatory
Board

Mary Hedges

Executive Director
mary.hedges@state.mn.us




Emergency Medical Services Regulatory
Board

Tim Held

Emergency Management Coordinator
timothy.held@state.mn.us

Fond du Lac Reservation
Chuck Walt
chuckwalt@fdlrez.com

Greely Clinic
Dr. Laura Dean
ldean@lakeview.org

Hennepin County Community Health
Department

Allain Hankey MS MPH

Health Protection Division Manager
allain. hankey(@co.hennepin.mn.us

Hennepin County Medical Center
Pat Hadfield, RN

Nursing Supervisor (for MHHP)
pat.hadfield@co.hennepin.mn.us

Hennepin County Medical Center
John Hick MD

Faculty, Dept. of Emergency Medicine
john.hick@co.hennepin.mn.us

Indian Affairs Council
Joseph Day
Executive Director

Joseph.Day(@state.mn.us

Kennedy & Graven, Chartered
Jennifer Breitinger
jwbreitinger@yahoo.com

Kennedy & Graven, Chartered
Abby Parta
Government Relations Representative

aparta@kennedy-graven.com

League of Minnesota Cities

Anne Finn

Intergovernmental Relations Representative
afinn@lmnc.org

Local Public Health Association of MN
Rich Alitz

Goodhue County
_rich.alitz@co.goodhue.mn.us

Local Public Health Association of MN
Renee Frauendienst
Stearns County

.renee.frauendienst@co.stearns.mn.us

Local Public Health Association of MIN
Vicki Iocco

Goodhue County
vicki.iocco@co.goodhue.mn.us

Local Public Health Association of MN
Lowell Johnson
Washington County

lowell. johnson@co.washington.mn.us

Local Public Health Association of MIN
Mary McGlothlin
Chair, Washington County

mary.mcglothlin@co.washington.mn.us

Local Public Health Association of MIN
Karen Nelson

Wadena County
karen.nelson@co.wadena.mn.us

Local Public Health Association of MIN
Jane Norbin

Ramsey County
jane.norbin@co.ramsey.mn.us

Local Public Health Association of MN
Dale Schroeder

St. Louis County
schroederd@co.st-louis.mn.us

Local Public Health Association of MIN
Ann Stehn

Kandiyohi County
anns@co.kandiyohi.mn.us

Local Public Health Association of MIN
Laura LaCroix

Administrative Coordinator
lacroix@mncounties.org

MICA

Claudia Brewington

Government Relations & Comm Consulting
cbrewington@goldengate.net

Mental Health Association of Minnesota
Sandra Meicher Ph.D
Executive Director

SandraM@mentalhealthmn.org
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Metropolitan Emergency Managers Assn.

Rick Larkin :
President
rick.larkin@ci.burnsville.mn.us

Metropolitan Emergency Managers Assn.

Pete Huber
Manager Facilities Operations/Hospital
Safety Manager

peter.huber@allina.com

Metropolitan Medical Response System
Paul Christoph

Area Emergency Manager
paul.christoph@med.va.gov

Minneapolis Dept. of Health and Family
Support

Becky MclIntosh
Becky.mcintosh@ci.minneapolis.mn.us

Minnesota AIDS Project
Lorraine Teel
Lorraine.teel@mnaidsproject.org

Minnesota AIDS Project
Bob Tracy
Bob.tracy@mnaidsproject.org

Minnesota Ambulance Association
Martin Van Buren

HCMC - EMS
martin.vanburen(@co.hennepin.mn.us

Minnesota Board of Animal Health
Dale Neirby DVM

Field Veterinarian
dale.neirby@bah.state.mn.us

Minnesota Board of Medical Practice
Robert Leach JD -

Executive Director
Robert.leach@state.mn.us

Minnesota Board of Nursing
Mariclaire England RN
Nursing Practice Specialist
mariclaire.england(@state.mn.us

Minnesota Board of Pharmacy
David Holmstrom
Executive Director

david.holmstrom(@state.mn.us
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Minnesota Board of Veterinary Medicine
Roland Olson DVM

Executive Director
roland.olson(@state.mn,us

Minnesota Center for Healthcare Electronic
Commerce

Walter Suarez MD

walter.suarez(@mbhdi.org

Minnesota Center for Healthcare Ethics
Karen Gervais Ph.D

Director

kggervais@stkate.edu

Minnesota Civil Liberties Union
Charles Samuelson

Executive Director
csamuelson@mnclu.org

Minnesota Commission Serving Deaf and
Hard of Hearing People

Mike Cashman

Deputy Director
mike.cashman(@state.mn.us

Minnesota Council of Health Plans
Kirby Erickson

Executive Director
erickson@mnhealthplans.org

Minnesota Council of Health Plans
Janny Brust

Director of Community Affairs & Medical
Policy

brust@mnhealthplans.org

Minnesota Department of Human Services
Glenn Olson

Emergency Services Coordinator
Glenn.E.Olson@state.mn.us

Minnesota Department of Public Safety
Division of Emergency Management
Ed Leier

Assistant Director for Response
ed.leier@state.mn.us

Minnesota Department of Public Safety
Division of Emergency Management
Jerry Rosendahl

Director

Jerry.rosendahl@state.mn.us




Minnesota Department of Veterans
Affairs

Jeffrey Olson

Commissioner
Jeff.Olson@state.mn.us

Minnesota Department of Veterans
Affairs

Mike Pugliese

Deputy Commissioner

Michael Pugliese@state.mn.us

Minnesota Health and Housing Alliance
Gayle Kvenvold

President/CEO

gkvenvold@mhha.com

Minnesota Health and Housing Alliance
Darrell Shreve

Director of Research & Regulations
dshreve@mhha.com

Minnesota Hospital and Healthcare

Partnership
Laurel Anderson
Disaster Preparedness Network

landerson@mhhp.com

Minnesota Hospital and Healthcare

Partnership
Tom Lehman
Government Relations: State Issues

tlehman@mbhhp.com

Minnesota Medical Association
Wendy O’Donnell
Legislative Coordinator

wodonnell@mnmed.or

Minnesota Medical Association
Christina Rich
General Counsel

CRich@mnmed.or:

Minnesota Medical Association
Paul Sanders MD

CEO

PSanders@mnmed.org

Minnesota Medical Group Management
Association

Bradley Montgomery

Past President
bmntgmry@famprac.umn.edu
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Minnesota Medical Group Management
Association

Sue Haugen

Secretary/Treasurer

shaugen@allina.com

Minnesota Medical Group Management
Association

Dennis Wipperling

Vice President

dwipperling@cpmg.org

Minnesota National Guard
Department of Military Affairs
COL Denny Lord

Executive Director

Diane.Buszta@mn.ngb.army.mil

Minnesota National Guard
Department of Military Affairs
LTC Gary Sigfrinius
gary.sigfrinius@mn.ngb.army.mil

Minnesota National Guard
Colonel Amy Marvin, ARNG, MSC
Director of Military Readiness
marvin.amy@mayo.edu

Minnesota Natural Health Legal Reform
Project

Jerri Johnson

jerrijohn@aol.com

Minnesota Natural Health Legal Reform
Project

Kathy Schurdevin, RN

President

kaschurdevin@cs.com

Minnesota Nurses Association
Diane O'Connor
Director of Practice, Education and Policy

doconnor@mnnurses.org

Minnesota Nurses Association
Maryjo George
mgeorge(@mnnurses.org

Minnesota Pharmacists Association
Liz Carpenter
Director of Pharmacy Services

Liz@mpha.org
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Minnesota Pharmacists Association
Julie Johnson RPh

Executive Vice President
julie@mpha.org

Minnesota State Colleges & Universities
(MNSCU) Fire/EMS/Safety Training
Don Beckering

State Director
don.beckering@so.mnscu.edu

Minnesota State Fire Chief's Association
Nyle Zikmund
Legislative Committee

nzikmund@qwest.net

Neighborhood Health Care Network
Madeleine Hart

Quality Manager

hart@nhcn.org

Neighborhood Health Care Network
Ann McAndrew

CQI Coordinator
mcandrew(@nhcn.org

North Association for Amer Care
William Wenmark
Healthl @aol.com

Poison Center
Debbie Anderson Pharm.D
Director

deb.anderson@co.hennepin.mn.us

Office of the Revisor

Cindy Maxwell

Senior Assistant Revisor
Cindy.maxwell@revisor.leg.state.mn.us

Regions Hospital
Michael McGrail
michael.p.mecgrail@healthpartners.com

School Nurse Organization of Minnesota
Sara Mullett, Director

Mpls Public Schools Health Related
Services

smullett@mpls.k12.mn.us

Sherburne County Public Health
Marcia Engvall

Community Planner
marcia.engvall@co.sherburne.mn.us
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State Community Health Services Advisory
Committee

Deb Hess

Redwood County Commissioner
hess@rconnect.com

University of Minnesota, Center for
Infectious Disease Research & Policy
Jill DeBoer

Associate Director

jdeboer@umn.edu

University of Minnesota, Center for
Infectious Disease Research & Policy
Michael Osterholm Ph.D

Director

mto@umn.edu

University of Minnesota, Center for Public
Health Education and Outreach

Jeanne Ayers

Executive Director

Avers002@umn.edu

University of Minnesota, Department of
Psychology

Gloria R. Leon, Ph.D.

Professor

Leonx003@maroon.tc.umn.edu

University of Minnesota, School of
Kinesiology and Leisure Studies
Victor S. Koscheyev, M.D.,Ph.D.,Sc.D.
Senior Fellow
Kosch002@maroon.tc.umn.edu

University of Minnesota, School of Public
Health

Mark Becker Ph.D

Dean

sphdean@umn_.edu

University of Minnesota, School of Public
Health

Ian Greaves

Associate Professor

greav001(@umn.edu
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Minnesota Statutes 2002 Chapter 402 -

Minnesota Emergency Health Powers
Act
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Minnesota Session Laws 2002, Chapter 402

Minnesota Session Laws — 2002 Key: language-to-be-deleted...new language

CHAPTER 402-H.F.No. 3031

An act relating to public health; establishing the Minnesota Emergency Health
Powers Act; modifying provisions for declaring national security and peacetime
emergencies; providing for declaration and termination of emergencies due to a public
health emergency; granting certain emergency powers; preserving certain rights of refusal;
providing for the isolation and quarantine of persons; requiring a study; amending
Minnesota Statutes 2000, sections 12.03, by adding subdivisions; 12.21, subdivision 3;
12.31, subdivisions 2, 3; 12.32; 12.34, subdivision 1; 13.3806, by adding subdivisions;
Minnesota Statutes 2001 Supplement, section 12.31, subdivision 1; proposing coding for
new law in Minnesota Statutes, chapters 12; 144.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. [TITLE.] Sections 1 to 21 may be cited as the "Minnesota Emergency
Health Powers Act."

Sec. 2. Minnesota Statutes 2000, section 12.03, is amended by adding a subdivision
to read:

Subd. 1¢. [BIOTERRORISM.] "Bioterrorism" means the intentional use of any
microorganism, virus, infectious substance, or biological product that may be engineered as
a result of biotechnology, or any naturally occurring or bioengineered component of any
such microorganism, virus, infectious substance. or biological product, to cause death,
disease, or other biological malfunction in a human, an animal, a plant, or another living
organism in order to influence the conduct of government or to intimidate or coerce a
civilian population.

Sec. 3. Minnesota Statutes 2000, section 12.03, is amended by adding a subdivision
to read:

Subd. 4d. [FACILITY.] "Facility" means any real property, building, structure, or
other improvement to real property or any motor vehicle, rolling stock, aircraft, watercraft,
or other means of transportation. Facility does not include a private residence.

Sec. 4. Minnesota Statutes 2000, section 12.03, is amended by adding a subdivision
to read:

Subd. 6a. [MEDICAL_SUPPLIES.] "Medical supplies" means any medication,
durable medical equipment, instruments, linens, or any other material that a health care
provider deems not essential for the continued operation of the provider's practice or
facility. The term medical supplies does not apply to medication, durable medical
equipment, or other material that is personal property being used by individuals or that has
been borrowed, leased, or rented by individuals for the purpose of treatment or care.

Sec. 5. Minnesota Statutes 2000, section 12.03, is amended by adding a subdivision
to read:

Subd. 9a. [PUBLIC HEALTH EMERGENCY.] "Public health emergency" means
an occurrence or imminent threat of an illness or health condition in Minnesota:

(1) where there is evidence to believe the illness or health condition is caused by any
of the following:

(i) bioterrorism; or
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(ii) the appearance of a new or novel or previously controlled or eradicated airborne
infectious agent or airborne biological toxin; and

(2) the illness or health condition poses a high probability of any of the following
harms:

(i) a large number of deaths in the affected population;

(ii) a large number of serious or long-term disabilities in the affected population; or

(iii) widespread exposure to an airborne infectious or airborne toxic agent that poses
a significant risk of substantial future harm to a large number of people in the affected
population.

Sec. 6. Minnesota Statutes 2000, section 12.21, subdivision 3, is amended to read:

Subd. 3. [SPECIFIC AUTHORITY ] In performing duties under this chapter and to
effect its policy and purpose, the governor may:

(1) make, amend, and rescind the necessary orders and rules to carry out the
provisions of this chapter and section 216C.15 within the limits of the authority conferred
by this section, with due consideration of the plans of the federal government and without
complying with sections 14.001 to 14.69, but no order or rule has the effect of law except
as provided by section 12.32;

(2) ensure that a comprehensive emergency operations plan and emergency
management program for this state are developed and maintained, and are integrated into
and coordinated with the emergency plans of the federal government and of other states to
the fullest possible extent;

(3) in accordance with the emergency operations plan and the emergency
management program of this state, procure supplies and, equipment, and facilities, institute
training programs and public information programs, and take all other preparatory steps,
including the partial or full activation of emergency management organizations in advance
of actual disaster to ensure the furnishing of adequately trained and equipped forces of
emergency management personnel in time of need;

(4) make studies and surveys of the industries, resources, and facilities in this state as
may be necessary to ascertain the capabilities of the state for emergency management and
to plan for the most efficient emergency use of those industries, resources, and facilities;

(5) on behalf of this state, enter into mutual aid arrangements or cooperative
agreements with other states, tribal authorities, and with Canadian provinces, and
coordinate mutual aid plans between political subdivisions of this state;

(6) delegate administrative authority vested in the governor under this chapter,
except the power to make rules, and provide for the subdelegation of that authority;

(7) cooperate with the president and the heads of the armed forces, the emergency
management agency of the United States and other appropriate federal officers and
agencies, and with the officers and agencies of other states in matters pertaining to the
emergency management of the state and nation, including the direction or control of:

(i) emergency preparedness drills and exercises;

(ii) warnings and signals for drills or actual emergencies and the mechanical devices
to be used in connection with them;

(iii) shutting off water mains, gas mains, electric power connections and the
suspension of all other utility services;

(iv) the conduct of persons in the state, including entrance or exit from any stricken
or threatened public place, occupancy of facilities, and the movement and cessation of
- movement of pedestrians and, vehicular traffic, and all forms of private and public
transportation during, prior, and subsequent to drills or actual emergencies;

39 .




(v) public meetings or gatherings; and

(vi) the evacuation, reception, and sheltering of persons;

(8) contribute to a political subdivision, within the limits of the appropriation for that
purpose, not more than 25 percent of the cost of acquiring organizational equipment that
meets standards established by the governor;

(9) formulate and execute, with the approval of the executive council, plans and
rules for the control of traffic in order to provide for the rapid and safe movement over
public highways and streets of troops, vehicles of a military nature, and materials for
national defense and war or for use in any war industry, for the conservation of critical
materials, or for emergency management purposes;and; coordinate the activities of the
departments or agencies of the state and its political subdivisions concerned directly or
indirectly with public highways and streets, in a manner that will best effectuate those
plans;

(10) alter or adjust by executive order, without complying with sections 14.01 to
14.69, the working hours, work days and work week of, and annual and sick leave
provisions and payroll laws regarding all state employees in the executive branch as the
governor deems necessary to minimize the impact of the disaster or emergency,
conforming the alterations or adjustments

to existing state laws, rules, and collective bargaining agreements to the extent
practicable;

(11) authorize the commissioner of children, families, and learning to alter school
schedules, curtail school activities, or order schools closed without affecting state aid to
schools, as defined in section 120A.05, subdivisions 9, 11, 13, and 17, and including
charter schools under section 124D.10, and elementary schools enrolling prekindergarten
pupils in district programs; and

(12) transfer the direction, personnel, or functions of state agencies to perform or
facilitate response and recovery programs.

Sec. 7. Minnesota Statutes 2001 Supplement, section 12.31, subdivision 1, is
amended to read:

Subdivision 1. [DECLARATION OF NATIONAL SECURITY EMERGENCY.]
When information from the President of the United States, the Federal Emergency
Management Agency, the Department of Defense, or the National Warning System
indicates the imminence of a national security emergency within the United States, which
means the several states, the District of Columbia, and the Commonwealth of Puerto Rico,
or the occurrence within the state of Minnesota of a major disaster or public health
emergency from enemy sabotage or other hostile action, the governor may, by
proclamation, declare that a national security emergency exists in all or any part of the
state. If the legislature is then in regular session or, if it is not, if the governor concurrently
with the proclamation declaring the emergency issues a call convening immediately both
houses of the legislature, the governor may exercise for a period not to exceed 30 days the
powers and duties conferred and imposed by sections 12.31 to 12.37 and 12.381. The lapse
of these emergency powers does not, as regards any act occurring or committed within the
30-day period, deprive any person, political subdivision, municipal corporation, or body
politic of any right to compensation or reimbursement that it may have under this chapter.

Sec. 8. Minnesota Statutes 2000, section 12.31, subdivision 2, is amended to read:

Subd. 2. [DECLARATION OF PEACETIME EMERGENCY ] (a) The governor
may declare a peacetime emergency. A peacetime declaration of emergency may be
declared only when an act of nature, a technological failure or malfunction, a terrorist
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incident, a public health emergency, an industrial accident, a hazardous materials accident,
or a civil disturbance endangers life and property and local government resources are
inadequate to handle the situation. #-A peacetime emergency must not be continued for
more than five days unless extended by resolution of the executive council up to 30 days.
An order, or proclamation declaring, continuing, or terminating an emergency must be
given prompt and general publicity and filed with the secretary of state.

(b) This paragraph applies to a peacetime emergency declared as a result of a
public health emergency. If the legislature is sitting in session at the time of the emergency
declaration, the governor may exercise the powers and duties conferred by this chapter for
the period allowed under paragraph (a). If the legislature is not sitting in session when a
peacetime emergency is declared or renewed, the governor may exercise the powers and
duties conferred by this chapter for the period allowed under paragraph (a) only if the
governor issues a call convening both houses of the legislature at the same time the
governor declares or renews the peacetime emergency.

Sec. 9. Minnesota Statutes 2000, section 12.31, subdivision 3, is amended to read:

Subd. 3. [EFFECT OF DECLARATION OF PEACETIME EMERGENCY.] A
declaration of a peacetime emergency in accordance with this section authorizes the
governor to exercise for a period not to exceed the time specified in this section the powers
and duties conferred and imposed by this chapter for a peacetime emergency and invokes
the necessary portions of the state emergency operations plan developed pursuant to section
12.21, subdivision 3, relating to response and recovery aspects and may authorize aid and
assistance under the plan. ’

Sec. 10. [12.311] [DECLARATION DUE TO A PUBLIC HEALTH
EMERGENCY ]

(a) Before the governor declares a national security emergency due to a public
health emergency or peacetime emergency due to a public health emergency, the governor
or state director of emergency management shall consult with the commissioner of public
safety. the state director of homeland security, the commissioner of health, and additional
public health experts and other experts. If the public health emergency occurs on Indian
lands, the governor or state director of emergency management shall consult with tribal
authorities before the governor makes such a declaration. Nothing in this section shall be
construed to limit the governor's authority to act without such consultation when the
situation calls for prompt and timely action.

(b) Upon the declaration of an emergency due to a public health emergency, the
governor and the commissioner of health must immediately report to the leadership in the
house of representatives and senate, as well as the chairs and ranking minority members of
the judiciary and health committees, regarding the imposition of the public health
emergency and how it may affect the public.

Sec. 11. [12.312] [TERMINATION OF DECLARATION; PUBLIC HEALTH
EMERGENCY ]

Subdivision 1. [AUTOMATIC TERMINATION; RENEWAL.] Notwithstanding
any other provision of this chapter, a national security emergency declared due to a public
health emergency or peacetime emergency declared due to a public health emergency is
terminated automatically 30 days after its original declaration unless the emergency is
renewed by the governor using the procedure specified in section 12.31, subdivision 2,
paragraph (b). Any renewal is terminated automatically after 30 days unless again renewed
by the governor.




Subd. 2. [TERMINATION BY LEGISLATURE.] By a majority vote of each
house of the legislature, the legislature may terminate a national security emergency

declared due to a public health emergency or peacetime emergency declared due to a public
health emergency at any time from the date of original declaration. A termination by the
legislature under this subdivision overrides any renewal by the governor under subdivision
1.

Sec. 12. Minnesota Statutes 2000, section 12.32, is amended to read:

12.32 [GOVERNOR'S ORDERS AND RULES, EFFECT.] Orders and rules
promulgated by the governor under authority of section 12.21, subdivision 3, clause (1),
when approved by the executive council and filed in the office of the secretary of state,
have, during a national security emergency, peacetime emergency declared due to a public
health emergency, or energy supply emergency, the full force and effect of law. Rules and
ordinances of any agency or political subdivision of the state inconsistent with the
provisions of this chapter or with any order or rule having the force and effect of law issued
under the authority of this chapter, is suspended during the period of time and to the extent
that the emergency exists.

Sec. 13. Minnesota Statutes 2000, section 12.34, subdivision 1, is amended to read:

Subdivision 1. [EMERGENCY POWERS.] When necessary to save life, property,
or the environment during a national security emergency or during a peacetime emergency
declared due to a public health emergency, the governor, the state director, or a member of
a class of members of a state or local emergency management organization designated by
the governor, may:

(1) require any person, except members of the federal or state military forces and
officers of the state or a political subdivision, to perform services for emergency
management purposes as directed by any of the persons described aboves; and

(2) commandeer, during-a-national security-emergeney for emergency management
purposes as directed by any of the persons described above, any motor vehicle, tools,
appliances, medical supplies, or other personal property and any facilities.

Sec. 14. [12.381] [SAFE DISPOSITION OF DEAD HUMAN BODIES.]

Subdivision 1. [POWERS FOR SAFE DISPOSITION.] Notwithstanding chapter
149A and Minnesota Rules. chapter 4610, in connection with deaths related to a public
health emergency and during a national security emergency declared due to a public health
emergency or peacetime emergency declared due to a public health emergency, the
governor may:

(1) direct measures to provide for the safe disposition of dead human bodies as may
be reasonable and necessary for emergency response. Measures may include, but are not
limited to, transportation, preparation, temporary mass burial and other interment,
disinterment, and cremation of dead human bodies. Insofar as the emergency
circumstances allow, the governor shall respect the religious rites, cultural customs, family
wishes, and predeath directives of a decedent concerning final disposition. The governor
may limit visitations or funeral ceremonies based on public health risks;

(2) consult with coroners and medical examiners, take possession or control of any
dead human body, and order an autopsy of the body; and

(3) request any business or facility authorized to embalm, bury, cremate, inter,
disinter, transport, or otherwise provide for disposition of a dead human body under the
laws of this state to accept any dead human body or provide the use of its business or
facility if the actions are reasonable and necessary for emergency management purposes
and are within the safety precaution capabilities of the business or facility.

42




Subd. 2. [IDENTIFICATION OF BODIES.] A person in charge of the body of a
person believed to have died due to a public health emergency shall maintain a written
record of the body and all available information to identify the decedent, the circumstances
of death, and disposition of the body. If a body cannot be identified, a qualified person
shall, prior to disposition and to the extent possible, take fingerprints and one or more
photographs of the remains and collect a DNA specimen from the body. All information
gathered under this subdivision, other than data required for a death certificate under
Minnesota Rules, part 4601.2550, shall be death investigation data and shall be classified
as nonpublic data according to section 13.02, subdivision 9, or as private data on
decedents according to section 13.10, subdivision 1. Death investigation data are not
medical examiner data as defined in section 13.83. Data gathered under this subdivision
shall be promptly forwarded to the commissioner of health. The commissioner may only
disclose death investigation data to the extent necessary to assist relatives in identifying
decedents or for public health or public safety investigations.

Sec. 15. [12.39] [TESTING AND TREATMENTS.]

Subdivision 1. [REFUSAL OF TREATMENT.] Notwithstanding laws, rules, or
orders made or promulgated in response to a national security emergency, peacetime
emergency, or public health emergency, individuals have a fundamental right to refuse
medical treatment, testing, physical or mental examination, vaccination, participation in
experimental procedures and protocols, collection of specimens, and preventive treatment
programs. An individual who has been directed by the commissioner of health to submit to
medical procedures and protocols because the individual is infected with or reasonably
believed by the commissioner of health to be infected with or exposed to a toxic agent that
can be transferred to another individual or a communicable disease, and the agent or
communicable disease is the basis for which the national security emergency, peacetime
emergency, or public health emergency was declared, and who refuses to submit to them
may be ordered by the commissioner to be placed in isolation or quarantine according to
parameters set forth in sections 144.419 and 144.4195.

Subd. 2. [INFORMATION GIVEN.] Where feasible, before performing
examinations, testing, treatment, or vaccination of an individual under subdivision 1, a
health care provider shall notify the individual of the right to refuse the examination
testing. treatment, or vaccination, and the consequences, including isolation or quarantine,
upon refusal.

Sec. 16. Minnesota Statutes 2000, section 13.3806, is amended by adding a
subdivision to read:

Subd. 1a. [DEATH INVESTIGATION DATA.] Data gathered by the commissioner
of health to identify the body of a person believed to have died due to a public health
emergency as defined in section 12.03, subdivision 9a, the circumstances of death, and
disposition of the body are classified in and may be released according to section 12.381,
subdivision 2. '

Sec. 17. Minnesota Statutes 2000, section 13.3806, is amended by adding a
subdivision to read:

Subd. 10a. [ISOLATION OR QUARANTINE DIRECTIVE.] Data in a directive
issued by the commissioner of health under section 144.4195, subdivision 2, to isolate or
guarantine a person or group of persons are classified in section 144.4195. subdivision 6.

Sec. 18. [144.419] [ISOLATION AND QUARANTINE OF PERSONS.]

Subdivision 1. [DEFINITIONS.] For purposes of this section and section 144.4195,
the following definitions apply:
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(1) "bioterrorism" means the intentional use of any microorganism, virus,
infectious substance, or biological product that may be engineered as a result of
biotechnology, or any naturally occurring or bioengineered component of any such
microorganism, virus, infectious substance, or biological product, to cause death, disease,
or other biological malfunction in a human, an animal, a plant, or another living organism
in order to influence the conduct of government or to intimidate or coerce a civilian
population; :

(2) "communicable disease" means a disease caused by a living organism or virus
and believed to be caused by bioterrorism or a new or novel or previously controlled or
eradicated infectious agent or biological toxin that can be transmitted person to person and
for which isolation or quarantine is an effective control strategy, excluding a disease that is
directly transmitted as defined under section 144.4172, subdivision 5:

(3) "isolation" means separation, during the period of communicability, of a person
infected with a communicable disease, in a place and under conditions so as to prevent
direct or indirect transmission of an infectious agent to others; and

(4) "quarantine" means restriction, during a period of communicability, of activities
or travel of an otherwise healthy person who likely has been exposed to a communicable
disease to prevent disease transmission during the period of communicability in the event
the person is infected.

Subd. 2. [GENERAL REQUIREMENTS.] (a) The commissioner of health or any
person acting under the commissioner's authority shall comply with paragraphs (b) to (h)
when isolating or quarantining individuals or groups of individuals. (b) Isolation and
quarantine must be by the least restrictive means necessary to prevent the spread of a
communicable or potentially communicable disease to others and may include, but are not
limited to. confinement to private homes or other private or public premises.

(¢) Isolated individuals must be confined separately from quarantined individuals.

(d) The health status of isolated and quarantined individuals must be monitored
regularly to determine if they require continued isolation or quarantine. To adequately
address emergency health situations, isolated and quarantined individuals shall be given a
reliable means to communicate 24 hours a day with health officials and to summon
emergency health services.

(e) If a quarantined individual subsequently becomes infectious or is reasonably
believed to have become infectious with a communicable or potentially communicable
disease, the individual must be isolated according to section 144.4195.

(f) Isolated and quarantined individuals must be immediately released when they
pose no known risk of transmitting a communicable or potentially communicable disease to
others.

(2) The needs of persons isolated and quarantined shall be addressed in a systematic
and competent fashion, including, but not limited to, providing adequate food. clothing,
shelter, means of communication between those in isolation or quarantine and those outside
these settings, medication, and competent medical care.

(h) Premises used for isolation and quarantine shall be maintained in a safe and
hygienic manner and be designed to minimize the likelihood of further transmission of
infection or other harms to persons isolated and quarantined.

Subd. 3. [TERMINATION.] The isolation or quarantine of a person must terminate
automatically on the expiration date of a court order authorizing isolation or quarantine that
is issued according to section 144.4195, or before the expiration date if the commissioner
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of health determines that isolation or quarantine of the person is no longer necessary to
protect the public.

Subd. 4. [RIGHT TO REFUSE TREATMENT.]_Any person who is isolated or
quarantined according to this section and section 144.4195 has a fundamental right to
refuse medical treatment, testing, physical or mental examination, vaccination,
participation in experimental procedures and protocols, collection of specimens, and
preventive treatment programs. A person who has been directed by the commissioner of
health or any person acting under the commissioner's authority to submit to medical
procedures and protocols because the person is infected with or reasonably believed by the
commissioner or by the person acting under the commissioner's authority to be
infected with or exposed to a communicable disease and who refuses to submit to them
may be subject to continued isolation or quarantine according to the parameters set forth in
section 144.4195. :

Subd. 5. [CITIZEN RIGHT TO ENTRY.] (a) No person, other than a person
authorized by the commissioner of health or authorized by any person acting under the
commissioner's authority, shall enter an isolation or quarantine area. If, by reason of an
unauthorized entry into an isolation or quarantine area, a person poses a danger to public
health, the person may be subject to isolation or quarantine according to this section and
section 144.4193.

(b) A family member of a person isolated or quarantined has a right to choose to
enter into an isolation or quarantine area. The commissioner of health must permit the
family member entry into the isolation or quarantine area if the family member signs a
consent form stating that the family member has been informed of the potential health
risks, isolation and quarantine guidelines, and the consequences of entering the area. The
family member may not hold the department of health, the commissioner of health, or the
state responsible for any consequences of entering the isolation or quarantine area. If, by
reason of entry into an isolation or quarantine area under this paragraph, a person poses a
danger to public health, the person may be subject to isolation or quarantine according to
this section and section 144.4195.

Sec. 19. [144.4195] [DUE PROCESS FOR ISOLATION OR QUARANTINE OF
PERSONS.]

Subdivision 1. [EX PARTE ORDER FOR ISOLATION OR QUARANTINE,] (a)
Before isolating or quarantining a person or group of persons, the commissioner of health
shall obtain a written, ex parte order authorizing the isolation or quarantine from the district
court of Ramsey county, the county where the person or group of persons is located, or a
county adjoining the county where the person or group of persons is located. The evidence
or testimony in support of an application may be made or taken by telephone, facsimile
transmission, video equipment, or other electronic communication. The court shall grant
the order upon a finding that probable cause exists to believe isolation or quarantine is
warranted to protect the public health. .

(b) The order must state the specific facts justifying isolation or quarantine, must
state that the person being isolated or quarantined has a right to a court hearing under this
section and a right to be represented by counsel during any proceeding under this section,
and must be provided immediately to each person isolated or quarantined. The
commissioner of health shall provide a copy of the authorizing order to the commissioner
of public safety and other peace officers known to the commissioner to have jurisdiction
over the site of the isolation or quarantine. If feasible, the commissioner of health shall
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give each person being isolated or quarantined an estimate of the expected period of the
person's isolation or quarantine.

(c) If it is impracticable to provide individual orders to a group of persons isolated
or quarantined. one order shall suffice to isolate or quarantine a group of persons believed
to have been commonly infected with or exposed to a communicable disease. A copy of
the order and notice shall be posted in a conspicuous place:

(1) in the isolation or quarantine premises, but only if the persons to be isolated or
quarantined are already at the isolation or quarantine premises and have adequate access to
the order posted there; or , '

(2) in another location where the group of persons to be isolated or quarantined is
located, such that the persons have adequate access to the order posted there.

If the court determines that posting the order according to clause (1) or (2) is
impractical due to the number of persons to be isolated or quarantined or the geographical
area affected, the court must use the best means available to ensure that the affected
persons are fully informed of the order and notice.

(d) No person may be isolated or quarantined pursuant to an order issued under this
subdivision for longer than 21 days without a court hearing under subdivision 3 to
determine whether isolation or quarantine should continue. A person who is isolated or
quarantined may request a court hearing under subdivision 3 at any time before the
expiration of the order.

Subd. 2. [TEMPORARY HOLD UPON COMMISSIONER'S DIRECTIVE,]
Notwithstanding subdivision 1, the commissioner of health may by directive isolate or
quarantine a person or group of persons without first obtaining a written, ex parte order
from the court if a delay in isolating or quarantining the person or group of persons would
significantly jeopardize the commissioner of health's ability to prevent or limit the

transmission of a communicable or potentially communicable disease to others. The
commissioner must provide the person or group of persons subject to the temporary hold

with notice that the person has a right to request a court hearing under this section and a
right to be represented by counsel during a proceeding under this section. Ifit is
impracticable to provide individual notice to each person subject to the temporary hold,
notice of these rights may be posted in the same manner as the posting of orders under
subdivision 1, paragraph (c). Following the imposition of isolation or quarantine under this
subdivision, the commissioner of health shall within 24 hours apply for a written, ex parte
order pursuant to subdivision 1 authorizing the isolation or quarantine. The court must rule
within 24 hours of receipt of the application. If the person is under a temporary hold, the
person may not be held in isolation or quarantine after the temporary hold expires unless
the court issues an ex parte order under subdivision 1.

Subd. 3. [COURT HEARING.] (a) A person isolated or quarantined under an order
issued pursuant to subdivision 1 or a temporary hold under subdivision 2 or the person's
representative may petition the court to contest the court order or temporary hold at any
time prior to the expiration of the order or temporary hold. If a petition is filed, the court
must hold a hearing within 72 hours from the date of the filing. A petition for a hearing
does not stay the order of isolation or quarantine. At the hearing, the commissioner of
health must show by clear and convincing evidence that the isolation or quarantine is
warranted to protect the public health. ,,

(b) If the commissioner of health wishes to extend the order for isolation or
quarantine past the period of time stated in subdivision 1, paragraph (d), the commissioner
must petition the court to do so. Notice of the hearing must be served upon the person or
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persons who are being isolated or quarantined at least three days before the hearing. Ifiitis
impracticable to provide individual notice to large groups who are isolated or quarantined,
a copy of the notice may be posted in the same manner as described under subdivision 1,
paragraph (c).

(¢) The notice must contain the following information:

(1) the time, date, and place of the hearing;

(2) the grounds and underlying facts upon which continued isolation or quarantine is
sought: :

(3) the person's right to appear at the hearing; and

(4) the person's right to counsel, including the right, if indigent, to be represented by
counsel designated by the court or county of venue. '

(d) The court may order the continued isolation or quarantine of the person or group
of persons if it finds by clear and convincing evidence that the person or persons would
pose an imminent health threat to others if isolation or quarantine was lifted. In no case
may the isolation or quarantine continue longer than 30 days from the date of the court
order issued under this subdivision unless the commissioner petitions the court for an
extension. Any hearing to extend an order is governed by this subdivision.

Subd. 4. [HEARING ON CONDITIONS OF ISOLATION OR QUARANTINE.] A
person isolated or quarantined may request a hearing in district court for remedies
reoarding the treatment during and the terms and conditions of isolation or quarantine.
Upon receiving a request for a hearing under this subdivision, the court shall fix a date for a
hearing that is within seven days of the receipt of the request by the court. The request for
a hearing does not alter the order for isolation or quarantine. If the court finds that the
isolation or quarantine of the individual is not in compliance with section 144.419, the
court may fashion remedies appropriate to the circumstances of the emergency and in
keeping with this chapter.

Subd. 5. [JUDICIAL DECISIONS.] Court orders issued pursuant to subdivision 3
or 4 shall be based upon clear and convincing evidence and a written record of the
disposition of the case shall be made and retained. Any person subject to isolation or
quarantine has the right to be represented by counsel or other lawful representative. The
manner in which the request for a hearing is filed and acted upon shall be in accordance
with the existing laws and rules of the courts of this state or, if the isolation or quarantine
occurs during a national security or peacetime emergency, any rules that are developed by
the courts for use during a national security or peacetime emergency.

Subd. 6. [DATA PRIVACY.] Data on individuals contained in the commissioner's
directive under subdivision 2 are health data under section 13.3805, subdivision 1.

Subd. 7. [DELEGATION.] The commissioner may delegate any authority
prescribed in subdivision 1 or 3 to the local public health board, according to chapter 145A.

Sec. 20. [STUDY OF EMERGENCY HEALTH POWERS ISSUES.]

(a) The commissioner of health shall study and submit recommendations to the
legislature on additional legislative changes needed to Minnesota Statutes, chapter 12 or
144, or other relevant statutes to strengthen the state's capacity to deal with a public health
emergency, while protecting the constitutional and other rights of citizens. Before
submitting the recommendations to the legislature, the commissioner shall publish the
recommendations in the State Register and provide a period of not less than 30 days for the
public to submit written comments to the commissioner regarding the recommendations.
The report and recommendations, including written comments received by the
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commissioner, must be submitted to the legislature by January 15, 2003. The report and
recommendations must address at least the following:
(1) provisions for immunity from liability for health care providers and others acting
under the direction of the governor or a designee during an emergency declared due to a
public health emergency:,
(2) emergency measures concerning dangerous facilities and materials, the control
of medical supplies and facilities, and limiting public gatherings and transportation;

(3) measures to detect and prevent the spread of disease, including requirements for
medical examinations, testing, vaccination, treatment, isolation and quarantine, collecting
laboratory specimens and samples, and an evaluation of the definition of communicable
disease;

(4) due process protections to apply to persons under isolation or quarantine;

(5) enforcement methods to ensure compliance with emergency measures and
measures to detect and prevent the spread of disease;

(6) ways to preserve the effectiveness of fluoroquinolones and other antibiotics that
are vital to protecting human health; and

(7) the impact of each recommendation on the constitutional and other rights of
citizens.

(b) In developing this report and recommendations, the commissioner shall consult
with the commissioner of public safety, the state director of homeland security, and
representatives of local government, tribal government, emergency managers, the board of
animal health, health care provider organizations, emergency medical services personnel,
and legal advocacy and civil liberties groups. All meetings with these representatives must
be open to the public and adequate notice of the meetings must be provided to the public.
The commissioner shall delineate and describe the impact of each recommendation on the
constitutional and other rights of citizens.

Sec. 21. [SUNSET.] Sections 1 to 19 expire August 1, 2004.

Sec. 22. [EFFECTIVE DATE.] Sections 1 to 21 are effective the day following
final enactment.

Presented to the governor May 20, 2002
Signed by the governor May 22, 2002, 1:32 p.m.
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INFORMATION BRIEF

Minnesota House of Representatives
Research Department

600 State Office Building

St. Paul, MN 55155

Elisabeth Loehrke, Legislative Analyst
651-296-5043 September 2002

The Minnesota Emergency Health Powers Act

This information brief summarizes the Minnesota Emergency Health Powers Act, enacted
in May 2002. The act expands the circumstances under which the governor may declare a
national security emergency or peacetime emergency, increases the emergency
management powers available to the governor and other officials, establishes standards and
due process procedures for people being isolated or quarantined, and requires a study of
other issues not resolved by the legislature.
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Overview

In May 2002 the Minnesota Emergency Health Powers Act was enacted, giving the
governor, commissioner of health, and other officials tools to respond to a public health
emergency in this state. (Laws 2002, ch. 402) Initial versions of the act were based on a
proposal by the Minnesota Department of Health (MDH). The MDH proposal, in turn, was
drawn from a Model State Emergency Health Powers Act prepared for the federal Centers
for Disease Control and Prevention. The MDH proposal and the model act addressed a
broad range of issues. The emergency health powers bills received substantial debate as
they moved through the legislative process, and the final act addresses fewer issues than
the initial proposals. The act covers the following topics:

« When the governor may declare a public health emergency;

* Changes to the emergency management powers of the governor and other officials;

* A person’s right to refuse medical examinations, tests, and treatment;

* Standards for isolation and quarantine, and due process procedures that apply to people
who are isolated or quarantined; and

» Issues for the commissioner of health to study further and report on to the legislature in
the 2003 session.

All provisions in the act became effective May 23, 2002, the day following final enactment.
In addition, the act expires August 1, 2004. This sunset date gives the legislature two
legislative sessions to modify and refine provisions in the act. If no legislative action is
taken before the sunset date, the statutory changes made by the act will expire on that date.

The Act Authorizes the Governor to Declare a Public Health Emergency
Provisions in Minnesota Statutes, chapter 12, specify when the governor may declare a
national security emergency or a peacetime emergency. The governor has discretion in
deciding when to declare a national security or peacetime emergency. During an
emergency, the governor may exercise additional emergency management powers. The act
expands the situations in which the governor may declare a national security or peacetime
emergency, to allow either type to be declared when a public health emergency exists.

* A national security emergency may be declared when a public health emergency occurs
in Minnesota that is caused by enemy sabotage or other hostile action.

* A peacetime emergency may be declared when a public health emergency endangers life
and property, and local government resources are not adequate to handle the situation.

1 The various engrossments of the House file (H.F. 3031) and the Senate file (S.F. 2669) may be found on the
Minnesota State Legislature web site at http://www.leg.state.mn.us, by clicking on the Legislation and Bill
Status button.
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Definition of public health emergency. For an emergency to be declared due to a public
health emergency, there must be an illness or health condition present in Minnesota, or an
imminent threat of an illness or health condition, that meets two specific criteria.

1. There must be evidence that the illness or health condition is caused either by:

* bioterrorism;z or

* anew, novel, or previously controlled or eradicated airborne, 1nfect10us agent or
airborne, biological toxin; and

2. There must be a high probability that the illness or health condition will cause at least
one of the following:

* a large number of deaths;

* a large number of serious or long-term disabilities; or

* widespread exposure to an airborne agent that poses a significant risk of

substantial future harm to a large number of people.

Determining whether these criteria are met will require the governor to exercise judgment.
For instance, the governor must determine what constitutes a large number of deaths or
disabilities, what level of exposure constitutes a significant risk, and what substantial future
harm means.

Requirements regarding consultation and notice. Before the governor declares an
emergency due to a public health emergency, the governor or the state director of
emergency management must consult with the commissioner of public safety, the state
director of homeland security, the commissioner of health, other experts, and, if the
emergency occurs on Indian lands, the appropriate tribal authorities. However, the
governor may declare an emergency without consultation if the situation requires it. When
an emergency is declared due to a public health emergency, the governor and
commissioner of health must notify legislative leaders, relevant committee chairs, and
minority members on relevant legislative committees.

Convening the legislature. The act ensures that the legislature is in session when an
emergency is declared due to a public health emergency. Prior existing law required the
governor to call the legislature into session when the governor wanted to exercise
emergency powers during a national security emergency. The act expands the governor’s
duty to convene the legislature so it applies to a peacetime emergency declared due to a
public health emergency. Accordingly, if the governor wants to use the emergency powers
conferred by chapter 12 during a peacetime emergency declared due to a public health
emergency and the legislature is not in session, the governor must call the legislature into
session. If the legislature is not called into session, the governor cannot exercise his or her
emergency powers.

2Bioterrorism is defined in part to mean the use of a microorganism, virus, infectious substance, or biological
product to cause death, disease, or biological malfunction in a living organism. The agent must be
intentionally used to influence the conduct of government or coerce a civilian population.
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Termination and renewal of a public health emergency. The act provides that an
emergency declared due to a public health emergency automatically terminates 30 days
after it is declared. In addition, the legislature may terminate this emergency any time after
it is declared. For the legislature to terminate an emergency, a majority in each body must
vote to do so. The governor has authority to renew an emergency declared due to a public
health emergency for 30-day periods. Termination of an emergency by the legislature
overrides a renewal by the governor. Minn. Stat. §§ 12.03, subds. 1c, 9a; 12.31, subds. 1, 2;
12.311; 12.312

The Act Modifies Emergency Management Powers

The emergency management powers of the governor, the executive council, and other
officials are governed by provisions in chapters 9 and 12. The act expands the emergency
management powers of the governor and others. Some of the expanded powers may be
exercised only when an emergency has been declared, and some powers may be exercised
in emergency and nonemergency situations to help train or prepare for future emergencies.

New powers to be exercised in emergencies and nonemergencies. The governor may
exercise the following new powers in emergencies and nonemergencies.

» Facilities: The governor may procure facilitiess in accordance with the state’s emergency
operations plan and emergency management program.

* Arrangements and agreements with tribal authorities: The governor may enter into
mutual aid arrangements or cooperative agreements with tribal authorities. This is in
addition to the governor’s existing power to enter into mutual aid arrangements or
cooperative agreements with other states and Canadian provinces.

* Occupying public places and facilities, using transportation: Prior law authorized the
governor to direct or control the conduct of people in the state and the movement of people
and traffic before, during, and after drills and emergencies. The new law specifies that
these powers include the authority to control who may enter or leave a stricken or
threatened public place, who may occupy a facility, and all forms of public and private
transportation.

* State agency activities: The governor may transfer the personnel or duties of state
agencies to perform or facilitate emergency response and recovery programs.

New powers to be exercised only during emergencies. The following new powers may
be exercised when an emergency has been declared.

* Governor’s orders and rules: Prior law gave orders and rules adopted by the governor
during a national security emergency the full force and effect of law; those orders and rules
also had to be approved by the executive council and filed with the secretary of

3 Facility means any real property or any motor vehicle or other means of transportation. It does not include a
private residence, so the governor does not have authority to procure private homes.
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state. The act expands this law, to give the full force and effect of law to orders and rules
adopted by the governor during a peacetime emergency declared due to a public health
emergency; these orders and rules must also be approved by the executive council and filed
with the secretary of state.

» Commandeering medical supplies and facilities: The governor, state director of
emergency management, or a member of a state or local emergency management
organization designated by the governor may commandeer medical supplies:and facilitiess
for emergency management purposes, when necessary to save lives, property, or the
environment. These powers may be exercised during a national security emergency
declared for any reason, or during a peacetime emergency declared due to a public health
emergency. :

* Requiring service and commandeering property. Prior law authorized the governor, state
director of emergency management, or a member of a state or local emergency
management organization designated by the governor to require, during a national security
emergency, any person to perform emergency management services, if the person is not a
member of the military and is not an officer of the state or a political subdivision. Prior law
also authorized the governor, state director, or designated member to commandeer motor
vehicles, tools, appliances, and other personal property during a national security
emergency. The act expands this law, to allow these powers to also be exercised during a
peacetime emergency declared due to a public health emergency.

* Disposition of bodies: During an emergency declared due to a public health emergency,
the governor may exercise certain powers to ensure the safe disposition of dead human
bodies. This applies only to deaths related to the public health emergency. The governor
may ensure the safe disposition of bodies; take control of a dead human body and order an
autopsy; and ask that any business or facility authorized to dispose of dead human bodies
be allowed to be used during an emergency, if the actions are reasonable, necessary, and
safe. Requirements for the identification of bodies are also established. Minn. Stat. §§
12.03, subds. 4d, 6a; 12.21, subd. 3; 12.32; 12.34, subd. 1; 12.381

4Medical supplies means any medication, durable medical equipment, instruments, or other material that a
health care provider deems not essential to the continued operation of the provider’s practice or facility. It
does not include medication, durable medical equipment, or other material that is an individual’s personal
property being used by that individual or that an individual has borrowed, leased, or rented for treatment or
care; these types of supplies cannot be commandeered.

5 See footnote 3 for a definition of facility.
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The Act Confirms a Person’s Right To Refuse Medical Examinations,
Testing, and Treatment During an Emergency

The act specifies that during any type of emergency, a person may refuse medical
examinations, testing, and treatment. However, if a person refuses any of these services
after being directed to submit to them by the commissioner of health, the commissioner
may order the person to be isolated or quarantined, in certain circumstances. When possible
before examining, testing, or treating a person for a condition related to an emergency, the
health care provider must notify the person to be examined, tested, or treated of the right to
refuse and the consequences of refusal. Minn. Stat. § 12.39

The Act Establishes Isolation and Quarantine Standards and Due Process

Procedures

The act contains two provisions that refine and clarify the authority of the commissioner of
health to isolate and quarantine individuals. One new section defines isolation and
quarantine terms and establishes basic standards that the commissioner, or any person
acting under the commissioner’s authority, must follow when isolating or quarantining.
This section also specifies when a person’s isolation or quarantine must end, confirms the
ability of isolated and quarantined persons to refuse medical testing and treatment, and
governs who may enter isolation and quarantine areas. Another new section establishes due
process procedures for isolated and quarantined persons. It should be noted that isolation
and quarantine apply to different groups of people. A person may be isolated if the person
has been infected with a communicable or potentially communicable disease. A person
may be quarantined if the person is otherwise healthy but has likely been exposed to a
communicable or potentially communicable disease.

Application. The new isolation and quarantine provisions apply to people who have or
may have certain communicable or potentially communicable diseases believed to be
caused by bioterrorism or a new, novel, or previously controlled or eradicated agent or
toxin. However, they do not apply to people with communicable diseases that are directly
transmitted from person to person.s '

Isolation and quarantine standards. When the commissioner or another person acting
under the commissioner’s authority isolates or quarantines a person or group, the
commissioner or other person must comply with certain basic standards. These standards
include using the least restrictive means to isolate or quarantine, keeping isolated people
separate from quarantined people, regularly monitoring their health status, moving
quarantined individuals into isolation if they become infectious, immediately releasing
individuals if they will not transmit a communicable or potentially communicable disease
to others, addressing the physical needs of isolated and quarantined individuals, and
isolating and quarantining people in safe, hygienic places.
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Right to refuse examination, testing, and treatment. Any isolated or quarantined person
may refuse medical treatment, testing, and examination. If a person refuses to be examined,
tested, or treated as ordered by the commissioner or another person, the person may be
subject to continued isolation or quarantine.

Entering an isolation or quarantine area. Only persons authorized by the commissioner
or a person acting under the commissioner’s authority may enter an isolation or quarantine
area. The commissioner must allow a family member of an isolated or quarantined person
to enter, if the family member signs a consent form. A person entering an isolation or
quarantine area may be isolated or quarantined, if by entering the area the person poses a
public health danger.

Procedures for isolating or quarantining a person. There are two procedures under
which a person may be initially isolated or quarantined: court order and temporary hold.

* Court order.: The commissioner or a local public health board may obtain a court order to
isolate or quarantine a person for up to 21 days. In seeking this type of order, the
commissioner does not need to give notice of the application to the person to be isolated or
quarantined.

* Temporary hold: The commissioner may isolate or quarantine a person for up to 48 hours
using a temporary hold issued by the commissioner, without obtaining a court order. If the
commissioner uses a temporary hold, the commissioner must apply for a court order within
24 hours, and the court must decide whether to grant or deny the court order within 24
hours. If the court order is granted, the person may be isolated or quarantined for up to 21
days. If the order is denied, the person must be released.

A person who is isolated or quarantined may request and obtain a court hearing in some
specific situations.

* An isolated or quarantined person may, at any time while under isolation or quarantine,
request a court hearing to challenge it. This hearing must take place within 72 hours of the
request.

* The commissioner or a local public health board must ask for a court hearing if the
commissioner or board wants to continue a person’s isolation or quarantine beyond the
initial 21-day period. After this hearing, the court may order a person’s isolation or
quarantine to continue for up to 30 days, or may order the person to be released. For each
additional 30-day period for which the person will be held, another court hearing must be
held, and another court order must be obtained. If the court denies a request for continued
isolation or quarantine, the person must be released.

* An isolated or quarantined person may request a court hearing to ask for changes to his or
her treatment while isolated or quarantined or changes to the circumstances of isolation or
quarantine. This hearing must be held within seven days of its request. The court may order
changes to a person’s treatment or circumstances of isolation or

6 A disease is directly transmitted if it is sexually transmitted, bloodborne, or transmitted through direct or
intimate skin contact. i
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quarantine if the court decides that the person’s isolation or quarantine does not comply
with the standards described above.

Release from isolation or quarantine. A person must be released from isolation or
quarantine when the court order expires. In addition, the commissioner may release a -

person at any time if the commissioner determines isolation or quarantine is not needed to
protect the public. Minn. Stat. §§ 144.419; 144.4195

The Act Requires a Study and Report to the Legislature

At the end of the 2002 legislative session, many significant issues were not resolved.
Legislators determined that a certain number of these issues needed to be examined further
before taking action on them. Accordingly, the act directs the commissioner of health to
study these issues and report on them to the legislature by January 15, 2003. Subjects that
must be addressed include:

« Immunity for health care providers and others acting during a public health emergency;

» Emergency measures regarding dangerous facilities and materials, controlling medical
facilities and supplies, and limiting public gatherings and transportation;

« Steps to detect and prevent the spread of disease;

« Due process protections to apply to isolated and quarantined people;

« Steps to ensure people comply with emergency measures, and with measures to detect
and prevent the spread of disease;

» Ways to preserve the effectiveness of certain antibiotics to fight diseases; and

» The impact of the commissioner’s recommendations on the constitutional and other rights
of the public.

In developing recommendations on these issues, the commissioner is required to consult
with several government agencies and private groups. Before submitting recommendations
to the legislature, the commissioner must also publish the recommendations in the State
Register and give the public at least 30 days to comment on them. The legislature may
address these and other topics during the 2003 session. Laws 2002, ch. 402, § 20

For more information about health issues, visit the health and human services area of our
web site, www. house.leg. state.mn.us/hrd/issinfo/hlt_hum.htm.
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The Commissioner’s Task Force on Terrorism and Health reviewed the draft
recommendations at the meeting on January 23, 2003. The group considered the proposed
recommendations and made the following suggestions for change:

Recommendation

Proposed change

3

11

14

18

20

24

25 and 26

29

the study should also review information from the anthrax studies
currently being conducted by CDC

ensure existing materials about use of dangerous chemicals and
safety precautions are included

include local public health in the group of agencies to be involved
include concerns about manpower to carry out this recommendation
include concerns about caring for persons with disabilities

clarify language about individual rights

include the wording to address the need to rapidly access
interpreters, including sign language interpreters and translators.
Include language about procedural and substantive rights of persons
subject to the orders.

remove the word “delegated”

consult with the Board of Animal Health before proposing this
change to determine if it has any impact on their work

include tribal governments in the list of agencies to be involved

recommended including the wording proposed about education and
monitoring antibiotic resistance related to human use

add disability organizations to the groups to be consulted

The Task Force briefly reviewed the written comments received by the deadline and
recommended MDH staff meet with the staff of the Minnesota Civil Liberties Union to
better understand and consider their comments. This information will be helpful in
preparing for any proposed legislation in the future.

59




Appendix E

Homeland Security Advisory
Council Membership

60




Homeland Security Advisory Council Members

Agency/Organization: Contact: Phone:
1. Dept. of Public Safety Commissioner Charlie Weaver 651-296-6642
2. Dept. of Health Commissioner Jan Malcolm  651-215-5806
3. Dept. of Transportation Betsy Parker 651-296-3002
4. Dept. of Agriculture Tom Masso 651-297-2414
5. Pollution Control Agency Gordon Wegwart 651-296-7319
6. Dept. of Military Affairs Gary Sigfrinius 651-282-4554
7. Dept. of Natural Resources Kim Bonde 651-296-9556
8. Assoc. of MN Counties Curt Yoakum 651-224-3344
9. Assoc. of MN Townships David Fricke 763-497-2330
10. League of MN Cities Roger Peterson 507-285-8260
11. PS Radio System Policy Group on hold
12. MN Sheriffs Assoc. Larry Podany 651-451-7216
13. MN Chiefs of Police Assoc. Dan Scott 612-861-9811
14. MN Police & Peace Ofcrs. Assoc. Bill Gillespie 651-291-1119
15. MN Fire Chiefs Assoc. Rocco Forte 612-673-2536
16. MN Professional Fire Fighter Assoc. Mike Stockstead 763-545-8100
17. Assoc. of MN Emergency Managers Jim Flanders 952-939-8334
18. MN Hospital & Healthcare Partnership Laurel Anderson 651-641-1121
19. Local Public Health Assoc. Jane Norbin 651-266-2410
20. MN Medical Assoc. David Larson 612-910-4052
21.Federal Emergency Management Agency David Dolinsky 312-408-5570
Gary Stokes 312-408-5570
22.U.S. Attorney's Office Mike Ward 612-664-5600
23. MN Ambulance Assoc. Martin VanBuren 612-347-2172
24. MN Emergency Medical Services Regulatory Bd. Mary Hedges 612-627-5424
25. MN Nurses Assoc. Mary Jo George 651-646-4807
26. Indian Affairs Council Sharon Romano 651-284-3567

27. Division of Emergency Management Jerry Rosendahl 651-296-0450




Appendix F

Agenda and Summary
Working Conference on Public
Health Emergencies

July 18, 2002

Pioneer Press article about the
conference
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Welcome and Overview

n nt of

Working Conference
On

Public Health Emergency Powers

July 18,2002
8:45 a.m. to 4:15 p.m.
Earle Brown Conference Center
St. Paul, Minnesota

AGENDA

Commissioner Jan Malcolm, Minnesota Department of Health
Assistant Commissioner, Aggie Leitheiser

Charlie Petersen, Management Analysis Division, Department of Administration
Harry Hull, M.D., State Epidemiologist

BREAK

Break-Out Group Discussions
Review of scenarios and key questions, discussion.

Group 1
Group 2

Group 3

Group 4

Group 5§

LUNCH

Control of medical Supplies, Personnel and Facilities
Limiting Public Gatherings and Transportation

Requirements for Medical Examination, Testing, and
Collection of Laboratory Specimens and Samples

Requirements for Vaccination and Treatment, Including
Informed Consent

Requirements for Managing Communicable Disease-
Related Isolation or Quarantine

Break-Out Group Discussion, cont’d

BREAK

Plenary Session

Adjourn

Room 135AC 8:45 am,

9:30 a.m.

9:45 a.m.

Room 135B
Room 32 (lower level)

Room 155

Room 156

Room 135D

12:00 noon
12:45 p.m.

3:00 p.m.

Room 135AC 3:15 p.m.
Reports form break-out groups, how information will be used, next steps
Charlie Petersen, Commissioner Malcolm ‘

Please fill our your evaluation forms. T hank you!

¢
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Working Conference on Public Health Emergency Powers
Overall Summary

JULY 18, 2002

Values and Principles in considering Public Health Authority
(NOTE: Lists are not in priority order)

Greatest good for greatest number - cost/benefit balance

Treat people with fairness and equality

Sharing open, honest, accurate and timely information

Data privacy

Fair compensation for work, services, and property with clear source of funds
Shared responsibility, all levels — individual and group

Individual choice, rights and responsibilities

Build and preserve the public trust in decision-makers

Decisions based on scientific and evidence based information

Maintain global perspective

Limits to authority with clear accountability (checks & balances)

Measured action, least intrusive, prevent subsequent harm

Public protection through limiting disease mortality and morbidity

Special attention needed to protect vulnerable populations, including children
Timeliness and effectiveness of actions

Government responsibility to protect health and safety and “liberty and justice for
all”

Balance issues of health and safety with freedom of movement

Caring and compassionate society

Individual rights end when they harm the public - but must justify

Maximum protection of those who will respond with options to decline.
Acknowledge and appreciate cultural and religious difference

Acknowledge differences rural versus urban — what some communities are capable
of - one size doesn't fit all

Don't adversely affect everyone for those who are “bad actors”

Type and style of leadership (request vs. demands) and when to use
Inter-governmental cooperation and clarity of role at different levels of government
Develop advance framework of authorities/declarations and share with citizens
Preserve ability for citizens to protect themselves

VVVVVVVVVVVYYYYY

VVVVY VVVVVY
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Most important public health authorities to respond to a public health
emergency:

Decision-making:

% Maintain ability of Governor to declare public emergency and use general
emergency powers

% Designate individuals and give necessary government authority to manage an event

% Set criteria with CDC or other group and implement and enforce criteria for
response, including determining essential personnel

% Develop a process to determine overall issues or concerns for priority

% Overrule local authority decision if recommended by the State Epidemiologist.

Enforcement:

% Establish legal repercussions for hoarding, price gouging, not following materials
guidelines or false reporting to obtain supplies or equipment

% Assure security of materials and people

% Assure enforcement is considered for each authority

Gatherings and transportation:

% Cancel large public gatherings and public events

¢+ Establish locations for influx of people and “taking over” of existing locations

% Regulate transportation (includes ships and airports)

% Coordinate actions of local authorities and State authority to test or close restaurants
and other private facilities.

9,

% Work with other states and countries to close a private business or borders.

Information

% Provide for informed consent

% Assure data privacy

% Track vaccines and treatment, monitor antibiotic and drug supply

% Control media messages and establish rumor control procedures.

% Release information about where resources are and how they are being managed

Investigate

% Act on medical and scientific data quickly 24 hours a day/ 7 days a week

+ Conduct disease investigation and decide who's exposed

% Require testing with need to consider accommodations for religious, health and
cultural reasons

% Compel private companies to supply specimens/samples/isolates to evaluate
accuracy of testing at labs or to conduct surveillance activities

% Gather relevant disease data, lab results, medical information from public and
private providers with appropriate privacy protections

% Add diseases to reportable disease law with same effect as current law

+» Shut down lab because of quality problems
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Isolation and/or quarantine

% Allow or require unexposed individuals to leave current locations

% Delegate isolation and quarantine authority to locals as needed

% Hold on immediate basis for up to 72 hours

% Require law enforcement to protect rights and ensure compliance

+ Establish due process for individual to challenge and require review of isolation or
quarantine through administrative or court process

% Detain and quarantine suspected cases and release individuals if not at risk

% Isolate individuals until free of disease or no longer infectious

% Quarantine an entire city or geographic location

Liability and reimbursement

% Limit liability for personnel and hospitals responding to government requirements
and directions.

% Provide just and fair compensation for commandeered materials, supplies, or
services

Resource reallocation

% Reallocate qualified workers including doctors or military healthcare workers;
reassign qualified state workers and volunteers; and distribute personal protective
equipment to these workers

% Establish number of beds available in hospitals and move patients in and/or out of
any hospital

% Develop a binding contractual agreement with hospitals and, if no contractual
agreement can be reached, the authority to designate a facility (no consensus on last
point)

% Use medical advisory input and national authority and advice to establish ethics
protocol for distribution of staff, supplies, vaccine, equipment

% Let decisions be made at individual hospital levels as they are now, because any
increase in government authority would result in too much expanded powers.

Workforce

% Require health care workers to work through use of disciplinary action (revoke or
suspend licensure if they don't)

«» Establish license reciprocity across states

% Require maximum protection and mandated information for health care workers
and their families

% Rapidly consider health care worker credentials by Commissioner of Health [or
hospital] and issue temporary license with details about allowable work




Posted on Fri, Jul.19,2002
Conferees plan for bioterror

BY TOM MAJESKI
St. Paul Pioneer Press

A month ago, a New Yorker came down with a mysterious disease. Since then, 20,000
people have become ill and 5,000 have died. Now five cases have been confirmed in three
Minnesota communities: St. Paul, Duluth and St. Peter. What do you do now?

It’s a frightening but fictitious scenario. Throughout the day Thursday, 150 people—health
care workers, lawyers and citizens—pondered the problems that could arise in a working
conference on public health emergency powers organized by the Minnesota Health
Department.

The goal: to prepare legislative proposals that give the department the ability to deal with
bioterrorism.

Last legislative session the Health

Department presented a hurriedly prepared proposal, but lawmakers watered it down and
instructed the department to study the issue further and report back, with recommendations,
buy Jan. 15.

»We need to figure out how to deal with massive casualties and the type of public panic we
haven’t seen in years,” Health Commissioner Jan Malcolm told the group. “To what extent
can a community expect public health to protect them from harm?”

A diverse group gathered at the Earle Brown Continuing Education Center at the
University of Minnesota to consider several scenarios, providing perspectives from public
health professionals, lawyers, health care workers, first responders, communit8y groups,
emergency managers, legislators, officials from other state agencies and members of the
public.

During the conference, participants were divided into five working groups, each assigned a
specific issue that likely would crop up during a real emergency:

e Control of medical supplies, personnel and facilities.
Limiting public gatherings and transportation.

e Requirements for medical examination, testing and collection of laboratory specimens
and samples.

e Requirements for vaccination and treatment, including informed consent.

e Requirements for managing communicable disease-related isolation or quarantine.

To heighten the challenge, each group was given three additional scenarios tailored to its
particular topic and certain to raise some tough questions.
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(St. Paul Pioneer Press
Friday July 19, 2002 page 2)

Within minutes, participants were wrestling with a number of potentially deadly dilemmas,
including a seaman in Duluth, Minn., who comes down with the illness after roaming the
city for three days; a vaccine shortage when large groups of people are demanding to be
immunized; and a hospital in St. Peter, Minn., that runs short of ventilators and can’t get
hospital officials in nearby Mankato, Minn., to give up theirs because they fear a flood of
St. Peter refugees will arrive in their city looking for help.

As participants explored their options, it quickly became obvious that there was a shortage
of easy answers but a surplus of concerns. Here’s a small sample:

e With a shortage of staff and supplied, who decides who gets what?

What are the incentives and penalties for staff working in a risky situation or
choosing not to work?

Who’s in charge?

How do you control hysteria?

What about liability?

Who has the authority to close a private business and quarantine a family?

Who pays?

If a school and day care are closed, where will the children go?

How do you help people in need of support, such as the vulnerable and disabled?
Can we keep sailors from other countries quarantined and can we require them to be
tested?

Who gets the vaccine first, doctors and nurses?

e How do you control the movement of people?

Health Department officials will analyze the information from the conference and then use
it to develop the report and recommendations they must present to lawmakers early next
year.

“We have to have a system that clearly lays out legal rights and limits,” Malcolm told the
participants.

Tom Majeski, who covers medical news, can be reached at tmajeski@pioneerpress.com or
(651) 228-5583.

68 -




Appéndix G

Community Health Conference
September 13, 2002
Breakout Session
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Community Health Services Conference
September 13, 2002
8:00 to 9:00 and 9:30 to 10:30

Concurrent Session: Emergency Health Powers Act

Goal: Review current authorities and remaining questlons about government
role in public health emergencies

Objectives: By the end of the session, participants will be able to:
1) List 2 current public health authorities/powers at the state and the
local level
2) Describe need to address checks and balances when considering
government authority
3) Identify at least 1 statutory issue that affects local actions

Agenda:
8:00t0 8:10 Welcome, Introductions Aggie Leitheiser
8:10to 8:20 Overview of 2002 MEHPA Pat Conley

(General contents, highlights of new authorities, overview of study
requirements, issues from legislative discussions)

8:20 to 8:30  Preparing for public health emergencies: '"The 2002 Minnesota
Emergency Health Powers Act" Steve Shakman
(overview of contents of the act)

8:30 to 8:40 Draft recommendations for report Aggie Leitheiser
(review process for gathering issues and highlight if affect local
government)

8:40to 8:50 Legal review: statutes, ordinances, regulations - Minnesota and other
states Steve Shakman
(review process for ongoing study of legal authorities and what we're
learning nationally and from other states)

8:50 t0 9:00 Questions and discussion

Handouts: Summary of MEHPA, draft issues for report
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Community Health Services Conference
September 13, 2002
8:00 to 9:00 and 9:30 to 10:30

Concurrent Session: Emergency Health Powers Act

Summary of presentation and discussion:

The two sessions were attended by approximately 45 people for each section.
Participants included county commissioners, local public health medical consultants,
local advisory committee members, local emergency managers, local public health staff
and state public health staff. Each session following the agenda with questions both
during the presentations as well as during the question and discussion period.

Issues identified by the group included:

e Need to clarify role of local government in carrying out the powers and duties of the
MEHPA. In particular, questions about the process for isolation and quarantine;
how responsibilities are allocated; need for training and guidelines for carrying out
the various aspects of the act.

e Importance of coordinating Minnesota’s activities with bordering states and Canada
to assure similar approaches are used in managing disease outbreaks and other
forms of terrorism

e Guidance on whether and which local ordinances would be needed to assure
adequate authority and clarity on who will be doing what. Need to coordinate with
state level activities.

e Coordination of public health activities and authorities with currently existing
emergency management duties and responsibilities. Clarity about how the new
authorities in MEHPA will be integrated into ongoing activities.

e More information needed by local law enforcement and local county/city attorney’s
offices about the scope of the law and implementation procedures.

e Information is needed about national approaches to issues of powers and authorities
but primarily Minnesota needs to work out internal procedures and protocols to
make it effective for our systems.
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Appendix H

Agenda and Summary

Antibiotic Effectiveness meeting
October 28, 2002
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Minnesota Department of Health

Preserving Antibiotic Effectiveness Meeting
October 28,2002 1:00 to 4:00
Mississippi Room Snelling Office Park

Agenda:

1. Welcome and Introductions
Minnesota Emergency Health Powers Act and Study Requirements
Aggie Leitheiser, Assistant Commissioner

2. Current activities in antibiotic effectiveness and resistance
a. Minnesota Department of Health
i. Surveillance and laboratory testing
John Besser, Clinical Laboratory Manager
Kirk Smith, Foodborne, Vectorborne, Zoonotic Disease
Unit Supervisor

ii. Minnesota Antibiotic Resistance Coalition
Ruth Lynfield, Medical Specialist

iii. Environmental Health Antibiotic Resistance Workgroup
Pam Shubat, Health Risk Assessment Unit

b. Minnesota Board of Animal Health
Keith Friendshuh, Veterinarian

c. Minnesota Department of Agriculture
i. Laboratory activities
ii. Coordinated activities with University of Minnesota
Perry Aasness, Assistant Commissioner

d. University of Minnesota
Jeff Bender, Veterinary Public Health

3. National activities

United States Department of Agriculture

Food and Drug Administration

Council of State and Territorial Epidemiologists
Centers for Disease Control and Prevention
Pending Federal legislation

Association of Public Health Laboratories
Others

@rho oo o

4. Discussion of Recommendations for Minnesota
a. Education of providers and public
b. Monitoring of human and animal disease/contamination
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c. Continued coordination of Minnesota efforts in research and surveillance
d. Using Minnesota information to guide public policy at the national level




Preserving Antibiotic Effectiveness Meeting Summary

The meeting was attended by approximately 70 persons representing the animal production
industry, the antibiotic development industry, health care providers, the Minnesota
Departments of Health and Agriculture, the Minnesota Board of Animal Health, and the
University of Minnesota. The meeting started with background on the MEHPA and the
purpose of the meeting to review issues and concerns about maintaining effectiveness of
antibiotics important to protecting humans in the event of a terrorism attack.

Information was provided by the Minnesota Department of Health, the Minnesota Board of
Animal Health, the Minnesota Department of Agriculture and the University of Minnesota
on the variety and range of activities in monitoring and characterizing the issues of
antibiotic effectiveness and antibiotic resistance. Some highlights of those presentations
include:

* MDH antibiotic resistance program objectives include assessing the burden of illness in
humans due to antibiotic resistant foodborne pathogens currently, and trends over time; to
identify sources of antibiotic resistant foodborne pathogens for humans, and risk factors for
acquisition and to generate sound scientific information on these issues.

* Minnesota belongs to the National Antimicrobial Resistance Monitoring System
(NARMS) to monitor issues across the country. This system identified increasing
antibiotic resistance of certain organisms to some antimicrobials. Minnesota is part of the
multi-state Foodnet Case-Control Studies to identify risk factors especially for Salmonella,
Campylobacter, Enterococcus, and E. coli through various methods, including retail meat
surveys. MDH conducts some Minnesota specific studies of antimicrobial resistance in
foodborne pathogens.

* Educational campaigns have been effective in reducing antibiotic prescriptions for
outpatient respiratory infections (for example, Denver). Campaigns in Finland and Iceland
to control antibiotic use were successful in dropping the proportion of antibiotic resistant
group A Streptococcus_and pneumococcus respectively,

* MDH shares information with national organizations, responds to national legislative
proposals, and provides data to those who need to know, including health care providers,
regulators, policy makers, and educators. Organizations such as the FDA have used
Minnesota data to set positions.

* MDH produces a yearly state “antibiogram” to describe patterns of antimicrobial
resistance and distributed to the health care system. This is a unique public health service
as this pattern description is usually institutionally based.

* MDH is a leader in the Minnesota Antibiotic Resistance Collaborative which works with
health care plans and other organizations to educate providers and the public about the
dangers of overuse or misuse of antibiotics and encouraging use of alternatives — such as
cough and cold kits for diseases where antibiotics are not effective.
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* The MDH Environmental Health Division hosted a series of discussion meetings earlier
this summer to have in-depth discussions of the topic of antibiotic resistance, particularly in
animal production. A copy of the result of those discussions that evaluates both the topic
and the process by which the discussion occurred is available at:
http://www.health.state.mn.us/divs/eh/risk/antibiotic/index.htm

* The Minnesota Board of Animal Health is the animal disease control agency for the state
of Minnesota. It has been actively reducing, controlling and eradicating specific livestock
diseases for 100 years. Efforts are focused first on reducing disease through prevention by
efforts such as controlling the importation of diseases and exposed animals into the state;
promoting composting of animals that die on the farm; requiring garbage being fed to
swine be cooked to 212 degrees Fahrenheit for 30 minutes to kill any bacteria or viruses.

By reducing diseases, less antibiotics are needed for the treatment of animals and humans.
The Board supports the judicious use of antibiotics in agriculture for animal health and well
being, for food safety, and for public health.

* The Minnesota Department of Agriculture, along with the University of Minnesota’s
Center for Animal Health and Food Safety, are meeting with representatives from each
food producing industry to discuss current practices and issues around use of antibiotics in
animals. A report on the results of those discussions will be available later in the year.

* The University of Minnesota’s Center for Animal Health and Food Safety is
collaborating with both public health and agriculture to examine antimicrobial use and
resistance issues. Two areas of emphasis include:
> examining husbandry, hygiene, housing and nutrition strategies to improve
animal health, reduce the occurrence of infections and disease and thereby reduce
the use of therapeutic antimicrobials
> investigating alternatives to the use of sub therapeutic levels of antimicrobials as
growth promotants.

* Information included information on the following groups and agencies:

a. United States Department of Agriculture — Recent published articles on
importance of judicious use of antibiotics

b. Food and Drug Administration - In 1999, the FDA published the Framework for
ensuring human safety of the use of antimicrobials in animals. In particular it prioritizes
antimicrobials according to importance in human medicine. FDA will use information to
establish required mitigation actions when resistance increases.

c. Council of State and Territorial Epidemiologists — has a position similar to the
World Health Organization about judicious use. ‘

d. Centers for Disease Control and Prevention — primarily focusing on judicious
human use of antibiotics and monitoring human resistance.

e. Pending Federal legislation — Kennedy (Senate) and Brown (House) have
proposed legislation to stop all non-therapeutic antibiotic use in agriculture with a 2 year
period to get there and 2) do away with fluoroquinolones in poultry. The fate of this
legislation is uncertain. ’

f. Association of Public Health Laboratories — monitor human disease to identify
both sources of outbreaks as well as levels of antibiotic resistance
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g. Other — industry efforts to reduce antibiotic use. An organization with almost 20
years of activity is the Alliance for Prudent Use of Antibiotics.

Group discussion highlighted the following issues:

* Need to make the distinction between residue and resistance (don’t need residue to show
resistance.) Other terms needing careful definitions include agriculture vs. human health,
judicious use, contaminants, and clinical picture.

* How is judicious use determined — would giving all members of a herd with one or two
members with disease antibiotics as a preventive measure be considered judicious. (Some
participants felt it would be necessary and others that alternative methods would suffice.)

* There are lots of activities and issues happening in many agencies of the state. Not sure
there will be opportunities to address concerns at the Minnesota legislature as they are
often national in scope and this year will be a difficult year with budget issues.

* In 1988, FDA required all antimicrobials for agricultural use that are new, to be by
prescription only. This means that some are available in a more accessible fashion. There
was discussion that it is unknown how much is being used, in what circumstances, and by
which providers. Some believe that it may be due to small producers because larger
producers have more ability to focus on other prevention strategies and also have more
stringent record-keeping requirements but there are not hard data.

* Education is an important tool for producers, health care providers, and the public.

* We don’t know the contribution of community and institutional use for humans and we
don’t know if for animals. We should recommend that everyone stop using so many
antibiotics (and maybe antimicrobial soap as well). We should focus on where we can start
reducing use rather than figuring out what’s the biggest contributor.

* Food irradiation can be an important means to reduce disease — and therefore the need
for antimicrobials. Another important intervention is vaccination to reduce disease and
therefore the need for antibiotics.

* There was a question about whether there was resistance in anthrax and interactions with
other existing disease.

* Some participants stated that the issue of antibiotic use requires careful definition, for
example, by including ionophores as an antibiotic changes estimates of the amount of
antibiotic used in animals dramatically. The FDA does not include them as antibiotics so
considers agricultural antibiotic use to be approximately 17%. The USDA does include
them so considers subtherapeutic agricultural antibiotic use to be approximately 80%.

* Veterinarians have the flexibility to use antibiotics for off-label uses particularly in
companion animals. Uncertain about how frequent or widespread this issue is in food
animals. There can be provisions for using antibiotics under auspices of veterinarians but
there appears to be no repercussions if used incorrectly.
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* Monitoring antibiotic resistance in animals can be an important source of information —
Resistance among Salmonella Typhimurium DT104 isolates is found even from animals in
which antimicrobials are not being used.

* There was general agreement that the recommendations from the agenda were important
to pursue (education, monitoring of human and animal disease, continued coordination of
Minnesota efforts in research and surveillance and using Minnesota information to guide
public policy at the national level). There are significant information gaps but some
members felt there was enough information to act to reduce use wherever possible.

Participants were offered the opportunity to submit comments following the meeting. The
Jollowing is a summary of the comments received from 3 individuals:

* There are three routes of administration (feed, water, and injection). Feed administration
is tightly regulated; water and injection are essentially uncontrolled — for example, only
Baytril requires a prescription in poultry.

* Most efforts in human and animal medicine are directed at use of antibiotics leaving the
transmission out of the equation altogether. More attention is needed on transmission of
resistant bacteria from host to host.

* States could support national legislation that holds imported food to the same standard of
antibiotic use as homegrown food. We import food from countries where antibiotic use is
practically unregulated.

* Good risk assessment in the decision making process is needed when removing a product
as the removal may cause a higher risk than the original risk from use of the antibiotic.

* Veterinarians are aware of the need to limit the use of Baytril to prevent development of
resistance, and alternatives are considered and used as a result.

* Physicians should be basing their recommendations for patients on culture and
sensitivity results to support their prescriptions. More attention to this issue can be an
important contributor to preventing antibiotic resistance.

* Information may not be readily available from producers because they are considered
proprietary, not because they are trying to hide anything from the public.

* If animal health is optimized by the use of antibiotics, healthier animals are presented for
slaughter and fewer pathogens would be present to contaminate the final product. The
European experience with the removal of antibiotic growth promotants (AGP), showed that
more therapeutic antibiotics, those with direct human application — might be used,
increasing the opportunity for resistance to develop to medically important human
antibiotics.

* Controlling over the counter sales of antibiotics for animals that would require a
prescription if needed for humans can be an important means of reducing misuse.
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Appendix 1

Agenda and Summary
Immunity, Liability and
Compensation meeting
October 31, 2002
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Minnesota Department of Health
Emergency Health Powers Act Study
Issues of Liability, Immunity, and Insurance
In Smallpox Planning, in Volunteer Proposals, and in a
Catastrophic Public Health Emergency

October 31,2002 8:30 a.m. to Noon
Mississippi Room Snelling Office Park

Revised Agenda:

1. Welcome and Introductions

2. Requirements to Assess Legal Authorities from the Minnesota Emergency Health
Powers Act and the CDC Cooperative Agreement for Public Health Preparedness.

3. Smallpox Planning by the Federal Department of Health and Human Services, the
CDC, and its Advisory Committee on Immunization Practices, and Minnesota’s
Participation and Concerns

4. Envisioning Emergency;, When a Catastrophic Attack or Outbreak Necessitates
Rationing or a Lower Standard of Health Care

5. Smallpox Preparedness Liability: Federal Agency Silence, Congressional Trial
Balloons, and Insuring Unusual Risks through the Minnesota Joint Underwriting
Association

6. Federal “Citizen Corps” and “Medical Reserve Corps” Volunteer Initiatives and
Implementation by the Minnesota Division of Emergency Management and its Local
Partners.

7. Overview for Non-Lawyers of “Good Samaritan,” volunteer protection and Other
Laws Relating to Liability for Health Care Providers and Other Responders in an
Emergency

8. Discussion of Possible Changes in Minnesota Law and Other Recommendations

Please send written comments to Steve Shakman at steve_shakman(@state.mn.us or at
Minnesota Department of Health, PO Box 65882, St. Paul, MN 55164-0882

79




Summary of Discussion
Immunity, Liability and Compensation meeting
October 31, 2002

Summary of Discussion
Immunity, Liability and Compensation Meeting
October 31, 2002

Attendance: On October 31, 2002, representatives of the Minnesota Department of Health
(MDH), the Joint Underwriters Association, the Division of Emergency Management, and
the Attorney General’s Office met with over 70 people representing state and local public
health, health care providers and health care systems, private practice attorneys, and
emergency responders to discuss current laws and protocols related to liability coverage,
immunity, indemnification, and compensation issues in the event of a public health
emergency.

Meeting Background: There were three main reasons for this meeting. In addition to the
legislative mandate to look at immunity and liability issues via the Emergency Health
Powers Act, the concerns of emergency room health care providers and federal initiatives
for bioterrorism preparedness have focused MDH attention on these issues. Emergency
room health care providers have expressed significant concern regarding standards of care
and liability during a catastrophe when there are too many patients, not enough drugs, and
not enough equipment. (Federal government grants for bioterrorism preparedness and the
recent federal initiative for pre-event smallpox vaccinations of public health and initial
response teams have raised additional liability, insurance, and compensation questions.)

The meeting started with background on the Minnesota Emergency Health Powers Act
(MEHPA), MEHPA study requirements, and questions arising from initial preparedness
efforts. MDH has learned from a survey of physicians across the state that providers are
interested in helping with smallpox vaccination but have concerns about liability,
immunity, and compensation. There is also concern regarding regular patient care and loss
of compensation for providers whose time is taken away from their normal work for
smallpox-related activities. The group had several questions about the scope of the
proposed vaccination plan, liability issues, and safety risk of vaccination and possible
exposure. This vaccine stands out from other vaccines as having a risk for adverse effects,
especially in people that are immune suppressed. People who have certain skin conditions
are also contra-indicated from receiving the vaccine, making a thorough screening program
critically important.

Smallpox Background: The last naturally occurring case of smallpox occurred in Somalia
in 1977, and the disease was certified as eradicated by the WHO in 1979. The medical
community has felt comfortable that this disease was under control until the last two years.
The federal Department of Health and Human Services began efforts to expand the supply
of the smallpox vaccine even prior to September 11. Recently, the federal Advisory
Committee on Immunization Practices (ACIP) recommended the use of the smallpox
vaccine for expanded health care response teams and public health workers. Since the
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vaccine uses live vaccinia virus, it can be spread from person to person unless precautions
are taken.

The group was also given information about plans for response in case of a diagnosed case
of smallpox in the world or in Minnesota, including issues about vaccinating a large
number of the public. Recent discussions from the federal government have surrounded a
phased approach to pre-event vaccination. Phase 1 would be a limited vaccination of
public health response staff and staff at acute care hospitals with the available licensed
vaccine. Phase 2, which would be a much larger pre-event vaccination, would then move
on to all medical personnel and first responders and would again use licensed vaccine.
None of the phases have been finalized and the discussions about vaccinating the general
public are ongoing. For now, MDH is working on Phase 1 vaccination planning in all
regions of the state.

Identified concerns:

* Who covers the risk of spreading the vaccine from a vaccinated person to a family
member or another who has an adverse reaction?

* What liability does a person administering the vaccine have?

* What is the state’s liability? Is there a way to protect the person administering the
vaccine under the state’s umbrella in terms of liability?

* If a hospital volunteers to do some vaccination of its own staff, what are the liabilities of
the vaccinator?

Insurance Coverage: Representatives of the Joint Underwriting Association (JUA), an
insurer of last resort created by-state law, described its services and approaches to liability
questions. The JUA is hoping that the federal government will approach this as a national
issue and enact legislation. Otherwise, liability issues are going to be determined by
individual circumstances. The JUA highlighted issues likely to arise.

It assumes health care professionals have some liability insurance coverage. Although each
policy is different, a doctor’s administration of the vaccine would typically be covered
provided there are no express exclusions. A question was raised about authority of the
Department of Commerce to order professional liability carriers not to exclude
bioterrorism-related activities from future policies. For now, such coverage may be
obtained through the private sector.

Minnesota malpractice premiums are one of the lowest in the country. A physician may
say his or her premiums may go up if a problem is found, but expect judges and juries to
apply a standard of care that is “reasonable under the circumstances”.

Several additional concerns were identified in discussion:

* Who pays for the time off of the health care worker who gets immunized?

* What is the liability coverage of the volunteer?

* What is the possible liability from doing nothing? ‘

* For private sector employees, it’s likely the current policy provides coverage as it would
for any other health care service. If there is not coverage available in the marketplace, the
Joint Underwriters Association may be able to provide coverage.
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* General liability policies have war risk exclusion, which could be applicable if a
smallpox outbreak is determined to be an act of war.

* Malpractice policies usually don’t have war risk exclusion.

* Can the state regulators prevent property insurance carriers from excluding coverage for
terrorism?

* A local unit of government may be self insured, which can be an advantage as it spreads
the risk across the entire population. There can be concerns when it is required to provide
services to all, but can only spread risk to a certain segment of the population (for example,
Hennepin County and federal EMTALA requirements).

Volunteer Issues: A discussion of volunteers started with an overview of volunteer
programs sponsored by the federal government and being developed by the Department of
Public Safety. Citizen/Medical Reserve Corps are particularly applicable to this discussion.
If a person volunteers for working in the community, do they become unpaid employees of
government and are there protocols in place to deal with the liability issues?

Minnesota Law on Liability and Indemnification: As explained by the Attorney General's
Office, prior to 1975 Minnesota government had sovereign immunity. In 1975, the
Minnesota Supreme Court eliminated sovereign immunity for state government. Sovereign
Immunity was replaced with the Minnesota Tort Claims Act and similar statutes for local
governments. Under the Tort Claims Act, the government is liable just as a private party
would be with certain exceptions. There are so many exceptions that it cannot truly be said
that the public and private sectors are in the same posture in terms of personal liability. In
most cases, the State provides Attorney General defense for employees and will also
indemnify (pay the judgment) if the employee is acting within the scope of their
employment and are not engaged in egregious behavior. If the goal is to bring the state
umbrella of liability protection over the people mobilized to deal with bioterrorism, it will
be important to carefully define their official duties even if they are volunteers, or are being
redirected from another state mission. In this way, the lawyers trying to defend them will
be better able to demonstrate that they were acting within the scope of their official duties.

The Attorney General's Office addressed certain exceptions to liability applicable to
government entities. For example, discretionary immunity applies to decisions grounded in
policy making (planning). If the State were to be second-guessed about policy-making
decisions, it would not act. This doctrine provides protection for those decisions. It’s not
clear how this doctrine will apply to bioterrorism.

One possible direction raised was the application of Minnesota Statutes §12.35 to provide
governmental defense and indemnity for Hazmat Teams.

The group considered a variety of issues about immunity, liability, and compensation in the
event of a public health emergency and determined the issues are complex and compelling
and deserve further attention. Actions by the federal government and whether it will pass
the proposed Homeland Security legislation may make some of these issues moot. How
other states are approaching these issues may also be very important to Minnesota's ability
to act effectively in this area.
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LEGAL GLOSSARY OF TERMS

Absolute immunity: Absolute immunity has been applied to judges, prosecutors, public
defenders, guardians ad litem, court appointed therapists, and probation officers. Absolute
immunity protects a person from personal tort liability in all instances, including malicious
and willful actions, as long as the official’s actions that gave rise to the claim are cloaked
within his/her prosecutorial or judicial duties. Judicial officers, including prosecutors, are
absolutely immune for quasi-judicial or prosecutorial actions only.

Actionable: Furnishing the legal ground for a lawsuit or other legal action

Discretionary immunity: Discretionary (statutory) immunity applies to decisions
grounded in policy making and protects the government (as an entity) as well as
governmental decision-makers. It includes planning level decisions, which involve
questions of public policy (e.g., the evaluation of factors such as the financial, political,
economic, and social effects of a given plan or policy). For example, the decisions to
parole inmates and to release mental patients are generally protected by discretionary
immunity.

Duty: Any action, performance, task, or observance required by a person in an official or
fiduciary capacity. A legal relationship arising from a standard of care, the violation of
which subjects the actor to liability.

Duty to defend: The duty to defend obligates the insurer to take over the defense of any
lawsuit brought by a third party against the insured on a claim that falls within the policy’s
coverage.

Good Samaritan doctrine: The principle from the English common law that a person
who aids another in imminent danger will not be charged with contributory negligence
unless the rescuer worsens the position of the person in distress. Minnesota has a Good
Samaritan law, Minn. Stat. 604A.01 that supercedes the English common law doctrine and
requires a person to come to the aid of another who is exposed to grave physical harm, if
there is no danger of risk of injury to the rescuer. Under Minnesota law, the person is free
of liability unless the person acts in a willful and wanton or reckless manner.

Gross negligence: A conscious, voluntary act or omission in reckless disregard of a legal
duty and of the consequences to another party.

Hold harmless: To absolve another party from any responsibility for damage or other
liability arising from the transaction.

Indemnity: The right of an injured party to claim reimbursement for its loss, damage or
liability from a person who has such a duty. To indemnify means to reimburse a loss that

someone has suffered because of another’s act or default.

Intentional: An intentional act or conduct demonstrates a viiillingness to bring about
something that one plans or foresees.
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Liability: Liability is the quality or state of being legally obligated or responsible.

Negligence: The failure to exercise the standard of care that a reasonably prudent person
would have exercised in the same situation.

Official immunity: Under official immunity, a public official charged by law with duties
that call for the exercise of judgment or discretion is not personally liable for damages
unless guilty of a willful or malicious wrong. Official immunity is intended to protect
public officials from the fear or personal liability that might deter independent action.
Official immunity does not shield a governmental employee from liability for performing
ministerial duties, that is those that are certain and imperative. For example, much police
conduct is protected by official immunity except for excessive force cases where the officer
is arguably committing a malicious wrong.

Reckless: Conduct whereby the actor does not desire the consequence but nonetheless
foresees the possibility and consciously takes the risk. It also describes the state of mind in
-which a person does not care about the consequences of his or her actions.

Respondeat Superior: (“let the master respond”) This common law doctrine holds an
employer or principal liable for an employee’s or agent’s actions committed during the
scope of employment.

Sovereign immunity: A government’s immunity from being sued in its own courts
without its consent. This includes the State’s immunity from being sued in federal court by
the State’s own citizens.

Standard(s) of care: Standard(s) of care refer to the law of negligence. It is the degree of
care that a reasonable person should exercise under the circumstances of the case.

Vicarious liability: Liability that a supervisory party (e.g., an employer) bears for the
actionable conduct of a subordinate or associate (e.g., an employee) because of the
relationship between the two.

Wanton: Wanton behavior indicates that the actor is aware of the risks but is indifferent to
the results.

Willful: Behavior that is voluntary and intentional, but not necessarily malicious.
Worker’s Compensation: A system of providing benefits to an employee for injuries
occurring in the scope of employment. Worker’s compensation requires the employer to

provide benefits to the employee, but, at the same time, replaces the employee’s right to
sue the employer.
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United States Constitution
Amendments I through X (Bill of Rights)

Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the government for a redress of grievances.

Amendment IT

A well regulated militia, being necessary to the security of a free state, the right of the
people to keep and bear arms, shall not be infringed.

Amendment 111

No soldier shall, in time of peace be quartered in any house, without the consent of the
owner, nor in time of war, but in a manner to be prescribed by law.

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a grand jury, except in cases arising in the land or naval
forces, or in the militia, when in actual service in time of war or public danger; nor shall
any person be subject for the same offense to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a witness against himself, nor be deprived of
life, liberty, or property, without due process of law; nor shall private property be taken for
public use, without just compensation.

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the state and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the assistance of
counsel for his defense.
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Amendment VII

In suits at common law, where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise
reexamined in any court of the United States, than according to the rules of the common
law. ‘

Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to
the states, are reserved to the states respectively, or to the people.
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Minnesota Article I Bill of Rights

ARTICLE I
BILL OF RIGHTS

Section 1. OBJECT OF GOVERNMENT. Government is instituted for the security,
benefit and protection of the people, in whom all political power is inherent, together with
the right to alter, modify or reform government whenever required by the public good.

Sec. 2. RIGHTS AND PRIVILEGES. No member of this state shall be disfranchised or
deprived of any of the rights or privileges secured to any citizen thereof, unless by the law
of the land or the judgment of his peers. There shall be neither slavery nor involuntary
servitude in the state otherwise than as punishment for a crime of which the party has been
convicted.

Sec. 3. LIBERTY OF THE PRESS. The liberty of the press shall forever remain
inviolate, and all persons may freely speak, write and publish their sentiments on all
subjects, being responsible for the abuse of such right.

Sec. 4. TRIAL BY JURY. The right of trial by jury shall remain inviolate, and shall
extend to all cases at law without regard to the amount in controversy. A jury trial may be
waived by the parties in all cases in the manner prescribed by law. The legislature may
provide that the agreement of five-sixths of a jury in a civil action or proceeding, after not
less than six hours' deliberation, is a sufficient verdict. The legislature may provide for the
number of jurors in a civil action or proceeding, provided that a jury have at least six
members. [Amended, November 8, 1988]

Sec. 5. NO EXCESSIVE BAIL OR UNUSUAL PUNISHMENTS. Excessive bail shall
not be required, nor excessive fines imposed, nor cruel or unusual punishments inflicted.

Sec. 6. RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS. In all criminal
prosecutions the accused shall enjoy the right to a speedy and public trial by an impartial
jury of the county or district wherein the crime shall have been committed, which county or
district shall have been previously ascertained by law. In all prosecutions of crimes defined
by law as felonies, the accused has the right to a jury of 12 members. In all other criminal
prosecutions, the legislature may provide for the number of jurors, provided that a jury
have at least six members. The accused shall enjoy the right to be informed of the nature
and cause of the accusation, to be confronted with the witnesses against him, to have
compulsory process for obtaining witnesses in his favor and to have the assistance of
counsel in his defense. [Amended, November 8, 1988]

Sec. 7. DUE PROCESS; PROSECUTIONS; DOUBLE JEOPARDY; SELF-
INCRIMINATION; BAIL; HABEAS CORPUS. No person shall be held to answer for a
criminal offense without due process of law, and no person shall be put twice in jeopardy
of punishment for the same offense, nor be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty or property without due process of law. All
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persons before conviction shall be bailable by sufficient sureties, except for capital offenses
when the proof is evident or the presumption great. The privilege of the writ of habeas
corpus shall not be suspended unless the public safety requires it in case of rebellion or
invasion.

Sec. 8. REDRESS OF INJURIES OR WRONGS. Every person is entitled to a certain
remedy in the laws for all injuries or wrongs which he may receive to his person, property
or character, and to obtain justice freely and without purchase, completely and without
denial, promptly and without delay, conformable to the laws.

Sec. 9. TREASON DEFINED. Treason against the state consists only in levying war
against the state, or in adhering to its enemies, giving them aid and comfort. No person
shall be convicted of treason unless on the testimony of two witnesses to the same overt act
or on confession in open court.

Sec. 10. UNREASONABLE SEARCHES AND SEIZURES PROHIBITED. The right
of the people to be secure in their persons, houses, papers, and effects against unreasonable
searches and seizures shall not be violated; and no warrant shall issue but upon probable
cause, supported by oath or affirmation, and particularly describing the place to be searched
and the person or things to be seized.

Sec. 11. ATTAINDERS, EX POST FACTO LAWS AND LAWS IMPAIRING
CONTRACTS PROHIBITED. No bill of attainder, ex post facto law, or any law
impairing the obligation of contracts shall be passed, and no conviction shall work
corruption of blood or forfeiture of estate.

Sec. 12. IMPRISONMENT FOR DEBT; PROPERTY EXEMPTION. No person shall
be imprisoned for debt in this state, but this shall not prevent the legislature from providing
for imprisonment, or holding to bail, persons charged with fraud in contracting said debt. A
reasonable amount of property shall be exempt from seizure or sale for the payment of any
debt or liability. The amount of such exemption shall be determined by law. Provided,
however, that all property so exempted shall be liable to seizure and sale for any debts
incurred to any person for work done or materials furnished in the construction, repair or
improvement of the same, and provided further, that such liability to seizure and sale shall
also extend to all real property for any debt to any laborer or servant for labor or service
performed.

Sec. 13. PRIVATE PROPERTY FOR PUBLIC USE. Private property shall not be
taken, destroyed or damaged for public use without just compensation therefor, first paid or -
secured. '

Sec. 14. MILITARY POWER SUBORDINATE. The military shall be subordinate to the
civil power and no standing army shall be maintained in this state in times of peace.

Sec. 15. LANDS ALLODIAL; VOID AGRICULTURAL LEASES. All lands within the
state are allodial and feudal tenures of every description with all their incidents are
prohibited. Leases and grants of agricultural lands for a longer period than 21 years
reserving rent or service of any kind shall be void.
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Sec. 16. FREEDOM OF CONSCIENCE; NO PREFERENCE TO BE GIVEN TO
ANY RELIGIOUS ESTABLISHMENT OR MODE OF WORSHIP. The enumeration
of rights in this constitution shall not deny or impair others retained by and inherent in the
people. The right of every man to worship God according to the dictates of his own
conscience shall never be infringed; nor shall any man be compelled to attend, erect or
support any place of worship, or to maintain any religious or ecclesiastical ministry, against
his consent; nor shall any control of or interference with the rights of conscience be
permitted, or any preference be given by law to any religious establishment or mode of
worship; but the liberty of conscience hereby secured shall not be so construed as to excuse
acts of licentiousness or justify practices inconsistent with the peace or safety of the state,
nor shall any money be drawn from the treasury for the benefit of any religious societies or
religious or theological seminaries.

Sec. 17. RELIGIOUS TESTS AND PROPERTY QUALIFICATIONS PROHIBITED.
No religious test or amount of property shall be required as a qualification for any office of
public trust in the state. No religious test or amount of property shall be required as a
qualification of any voter at any election in this state; nor shall any person be rendered
incompetent to give evidence in any court of law or equity in consequence of his opinion
upon the subject of religion.
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Minnesota Department of Health
Notice of Request for Comments on Minnesota Emergency Health Powers

Act Recommendations

The Minnesota Department of Health is soliciting comments from interested individuals, associations, or groups on
proposed recommendations in response to Minnesota Statutes 2002, Chapter 402, Section 20. The following are the
proposed recommendations.

In order for comments to be included in the final report, the Agency Contact Person must receive them by
4:30 p.m. on January 17, 2003. The entire draft report can be accessed by contacting the Agency Contact Person
or through the MDH web page at: www. health, state. mn.us/oep/legislative htm

Agency Contact Person. Written or oral comments, questions, and requests for more information on these
proposed recommendations should be directed to:

Yvette Young

Minnesota Department of Health

85 E. 7 th Place, Suite 400

P.O. Box 64882

St. Paul, Minnesota 55164-0882

Phone: (651) 215-5805

Fax: (651) 215-5801

Email: Yvette. Young@health.state.mn.us

MDH Web Site: www. health.state.mn.us

TTY users may call the Department of Health at (651) 215-8980

Alternative Format: Upon request, this Request for Comments can be made available in an alternative format,
such as large print, or cassette tape. To make such a request, please contact the agency contact person at the address
or telephone number listed above.

Minnesota Emergency Health Powers Act Study Recommendations
Liability, immunity and compensation concerns
1. MDH needs to continue strategic discussions involving providers, health plans, hospitals, other private
employers of health care providers, and their insurance carriers. Input is heeded from the Commerce Department,
the Joint Underwriting Association established by the legislature to deal with unusual risks, and the state, county,
and city attorneys who have had the duty of protecting the public against tort claim actions. The trial lawyers who
regularly represent personal injury plaintiffs should also participate in these discussions to identify gaps, possible
solutions, and need for legislative or other action.
2. MDH should monitor ongoing federal legislative activity and interpretations of the Homeland Security Act for
application to Minnesota’s workers and volunteers, particularly the liability concerns of the volunteers and
sponsoring government or nonprofit agencies.
3. MDH should request funding for a study on potential unmet needs in paying costs for acute care in a public
health emergency.
Such a study should also examine:
a. Compensation for victims of a public health emergency, especially those who have suffered additional
injury or disability because of medical care that was lacking or deficient.
b. The implications of federal administrative compensation in lieu of tort litigation such as the September
11 Fund established for victims of the World Trade Center attacks and Jannal2@@

Official Notices
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c. The National Vaccine Adverse Effects Compensation Program established to compensate persons
suffering adverse effects from routine childhood vaccinations.

d. The application of the Minnesota administrative compensation concept in the Harmful Substance
Compensation Account under Minnesota Statutes §§ 115B.25 - 115B.37.
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Dangerous facilities and materials

4. The Minnesota Departments of Pollution Control, Public Safety and Health should jointly prepare background
information, plans, protocols, training and exercises for state and local agencies that consider the possible range of
terrorism agents in radiological, chemical, and biological areas. These background materials should address
response, recovery, clean-up and debris disposal procedures for these hazards. These agencies should also review
and modify hazardous material protocols to assure worker safety in all aspects of emergency response and
recovery.

5. These same state agencies should do table top and field exercises to test their plans and identify additional
protocols and training needs.

Control of medical supplies and facilities

6. The Minnesota Departments of Health, Public Safety, and the National Guard should update and clarify
procedures for managing medical supplies from the National Pharmaceutical Stockpile as well as the need for and
management of other medical supplies.

7. The Hospital Preparedness Grant program should identify health care system concerns and recommendations
about access to supplies, issues about use of medical facilities, and views about alternative locations for patient
care.

8. The MDH and local public health agencies should work with hospitals to use tabletop and field exercises to
identify issues related to commandeering and compensating medical facilities caring for victims of a public health
emergency.

Limiting public gatherings and transportation

9. The Minnesota Departments of Health and Public Safety should jointly develop protocols and public information
materials for limiting gatherings or transportation using the least restrictive means necessary.

10. MIDH and local public health agencies should use tabletop and field exercises to evaluate the effectiveness of
these protocols and to identify methods to minimize any impact of such limitations on individual or group rights
while considering health and safety issues.

Medical examinations, testing, collecting laboratory specimens and samples

11. MDH and local public health should use tabletop and field exercises to identify problems and solutions related
to testing, to collecting and handling laboratory specimen, and to health status examinations. They should also
address methods to reduce the impact on individual liberties while considering health and safety issues.

12. MDH should gather information from surrounding states and bordering Canadian provinces to coordinate
approaches to these issues and to determine what resources are available just beyond our borders to help resolve
these issues.

Isolation and quarantine and due process protections

13. MDH and local public health agencies should include approaches to isolation and quarantine in state and local
public health, hospital and first responder exercises to identify and clarify roles and procedures in the event
isolation and quarantine is indicated.

14. MDH, Public Safety and the Attorney General’s office should develop step-by-step procedural protocols for
how the isolation and quarantine orders will be carried out with clarity about who’s responsible for each of the
steps, including enforcement.

15. MDH and the Attorney General’s office should develop training and delegation agreements with interested
local public health agencies and county attorneys for managing the court order process for isolation and quarantine
to be consistent with state procedures.

16. MDH should gather information from other states and Canadian provinces about their planning, rules, statutes,
and protocols in this area. In particular how the states and provinces immediately adjoining Minnesota address
these issues should be understood and ideally should be similar as differences in approaches will lead to confusion
and reduce the public health benefit of particular recommendations or actions for isolation or quarantine.

17. MDH should gather information on the enhanced internal quarantine powers granted the federal government in

the Public Health Security and Bioterrorism Preparedness Act of 2002, and coordinate Minnesota’s efforts with
federal planning.
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Vaccination and treatment
18. MDH and delegated local public health agencies should:
a. Identify problems and solutions for individuals who choose to decline vaccinations or treatment that
may limit their capability to transmit a communicable disease, and
b. Evaluate the protocols for isolation and quarantine with the accompanying due process protections to
determine methods to ensure health and safety while minimizing the impact on individual rights.
19. MDH should explore data management systems for tracking vaccinations and treatments that can support
critical public health functions by sharing information in a secure, accurate manner.

Definition of communicable disease
20. MDH should propose changing the term “communicable disease” in Minnesota Statutes 144.419, subd. 1 (2) to

“airborne transmissible disease”.

Enforcement methods for assuring compliance with emergency measures and measures to detect and prevent
the spread of disease

21. MDH should work with sponsors of local, regional and statewide exercises to include situations that explore
enforcement challenges and report problems, suggested solutions and alternatives to the state. MDH should also
confer with bordering states and provinces on lessons learned from their planning efforts.

22. MDH should review its communicable disease rules to assure they are up-to-date on risks from bioterrorism.
23. MDH should review current Division of Emergency Management current procedures and protocols for
enforcing emergency provisions to identify problems and solutions that could be used in a public health emergency.
24, MDH should work with the Department of Public Safety and representatives of peace officers to develop
training materials and work with local public health and others to provide training to peace officers about
enforcement issues for a public health emergency.

Preserving effectiveness of fluoroquinolones and other antibiotics

25. MDH should continue collaborative efforts with other state agencies, provider groups, and coalitions to
coordinate Minnesota efforts in research and surveillance of antibiotic resistance and to educate providers, and the
public about the issue of antibiotic resistance and appropriate uses of antibiotics. MDH should provide information
to groups such as the Veterinary School, Board of Animal Health and professional veterinary associations about the
human health consequences of antibiotic-resistant foodborne pathogens for their use in educating food producers. .
26. MDH should continue to conduct monitoring of human disease and antibiotic resistance and make information
available to provider groups, policy makers and the public. MDH should collaborate with animal health groups
such as the veterinary school to evaluate potential animal sources of antibiotic resistant bacteria for humans.

27. MDH and others working on antibiotic resistance issues should continue to provide Minnesota specific
information to national policy makers and agencies.

Impact of recommendations on constitutional and other rights of citizens

28. MDH should work with the Commissioner’s Task Force on Terrorism and Health to review reports from state,
regional and local tabletop and field exercises to explore issues of constitutional and other rights that may arise in a
public health emergency.

29, MDH should meet with representatives of various civil rights and other citizen groups, special populations, and
interested individuals throughout 2003 to continue to identify concerns about constitutional and other rights during
a public health emergency and proposed methods to address them.

30. MDH should monitor, and comment when appropriate, on federal DHHS quarantine regulation proposals under
the expanded powers granted in the Public Health Security and Bioterrorism Preparedness Act of 2002.
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Ms. Yvette Young Jan.17, 2003
Minnesota Department of Health

85 East Seventh Place, Suite 400

P.O. Box 64882

St. Paul, MN 55164-0882

Re: Legislative Report and Recommendations (December 16, 2002 Draft
Minnesota Emergency Health Powers Act

Dear Ms. Young

This letter sets forth the position of the Minnesota Veterinary Medical Association
on the use of antibiotics in animal agriculture which was part of the above-
referenced Minnesota Department of Health document, "Minnesota Emergency
Health Powers Act: Legislative Report and Recommendations". We believe that
the use of antibiotics in human medicine is an important factor in maintaining
effectiveness and the report recommendations should have reflected that fact.
Aside from that specific comment, for the record, the MVMA position is as follows:

The Minnesota Veterinary Medical Association (MVMA)
Position on Use of Antibiotics in Animals
1. MVMA supports the AVMA position on judicious therapeutic antibiotic use,
specifically with three objectives:

a. Safeguarding public health
b Safeguarding animal health
C. Continued availability of effective therapeutic antimicrobials

2. Antibiotic use in animal must be used under a valid
veterinarian/client/patient relationship.

3. Effective antibiotics must be available for both animal as well as human
use.

4. Strongly support the prudent and judicious use of antibiotics in animals.

Support the position that antibiotic availability is a Federal rather than a

State issue and should not be restricted at a State level.

6. MVMA must be proactive in supporting the availability of antibiotics
for animal use.

b

Sincerely,

Dr. Tom Haggerty, D.M.V.
Minnesota Veterinarv Medical Associatjon
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“Janusry 17, 2003

Ms. Yveile Young

Minpesota Department of Health
85 Bust Seventh Place, Suite 400
PO Box 64882

St. Paul, MN  §5164-0882

‘Re:  Minnesota Emergency Health Powers Act
Legistative Report and Recommendations (December 16, 2002 Draft)

‘Dear Ms, Young;

On buhall of the Mintieaota Tutkey Growers Association (MTGA), [ wm writing today with our
compcnts on the above-referenced Minnesota Department of Houlth document, “Minnesota Emergency
Health Powers Act: Legislative Report and Recormmendations (Draft, 12/16/02)" {hereinafier, “Dralt
Report™). Qur comments focus on the portion of the Report that addresscs ways to preserve the
effectivencss of fuouroquinolones ind other antibiotics that are vital to pratecting human heslth,

The, Draft Report initinlly summacizes the public meeting on Qctober 28, 2002 us indicating a general
agreoment amogg potticipants that scontinued efforts to ingrease pwareness of this problem for patients,
health care providers (including velerinarians), animal producers and the general public was 4 critical
activity.” (Draft Ropott, at 32-33), The actual recommendations, however, focus on use of antibiotics in
animals, without setting fotih any clear recommendations as to human antibiotic use. (see, e.g, Draft
Repott, at 33 (Recommendations 25 and 26)).

"T'o be inclusive aad best confront the concemn raiscd by the Legislature, the MTGA believes strongly thut
the Draft Report should invlude recommendations as to appropriats use ol anlibioties in humans st how
to address the problom of aver-use, over-prescription and proper disposal (when necessary) of antibiotics
by humans. As such, Recommendations 23 andt 26 should be changed to atd the following statements.

" 25, “Ihe Minnesota Depariment of Health should provide information to groups such as the
wedical schools, health care providers, professionul medical associations and the public
about the human health consequences of over=prescription, improper disposel and aan-
Judicious use of antibiatics, and the conseguences of the spread of antibiotic-resistant

puthagens in water, food and the environmeat, ™

26, wrhe Minnesota Depariment of Health should collabarate with huntan health groups
such as the medical schools, health care providers and professional medical associations
s evaluate potential human sources of antibiotic rexistant bacterie.”

'
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The best manner to preserve the effectivencss of fluouraquinclones and other antibiotics is to promote
judicious uae of antibiotics in all areas of our society. To focus primarily on abtibiotic use in animals - as
the Dtaft Report upparently does - ighores othier areas where anlibiotics are used und does not fully
address the interest raised by the Logislature.

Please include these comments with the final report to the Legislature, and please teel free to catl or emaif
me if you have any questions. | can be reached at 763/682-217! or steve@minnesotaturkeys.com. Thank
you.

A

‘Steven H. Olson
Exveutive Directot
Minnesots Turkey Growers Assoctation
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Broiler and Egg Assocliation of Minnesota
108 Marty Drive, Bulfalo, Minnesola ¢ Phone: 763-682-2174 + Fax: 763-862-5548

Jatuary 17, 2003

Ms. Yvatte Youhp

Minnesota Depactnent ol Heallh |
B3 Eust Seventls Place, Suite 400
P.O. Box 64882

St Paul, MN 55164.0832

‘Re:  Minnssota Emergency Health Powers Act
Legistative Repott und Recommendations {Decembey 16, 2002 Dyafty

Drear Ms. Youog

O bohall of the Broiler and Egy Assotsation of Minnesota (BEAM), I am writing today with our
comments on the nhove-refereticed Minaesota Departonent of Health docuinent, “Minnesota Emergency
Health Powers Act: Legislative Reporl and Recomienditions (Draft, 12716/02)" (hercinalter, “Draft
Repott”), Out comtmights foous on the portion of the Report that addregses ways 1o preserve the
effectiveness of fluouroquinolones and other antibiotics that arc vital 1o protecting human health,

The Dralt Report initiaily summarizes the public meeting on October 28, 2002 a4 indicating a peneral
ngreament amony putticipunts that “continued efforts w increusy awareness of this problem for patieats,
henith care providers (including velcrinarians), anital producers and the general public was a critical
activity.” (Draf Report, at 32-33). The actual recommendations, however, focus on use of anlibiolics in
animals, without setling forth any clear reconumendations us to humun antibiotic use. {ve¢, ey, Deaft
Report, ut 33 (Recommundations 25 snd 26)).

To he tnclusive and best confront the concern raised by the Legisluture, BEAM believes utrongly that the
Deaft Report should include recommendations as w appropriate use of antibiotics in humans and how to
address the problem of over-use, over-prescription and proper disposal (when uecessury) of untibiotics by
humans. Ag such, Recommendations 25 and 26 should be changed to add the following stutersonts:

25, “The Minnesota Depuriment of Health should provide infornation to wroups such as the
medical schools, health care praviders, professional medical associations and the public
about the human health consequences of uver-prescription, improper dispasal and non-
Judicious use uf untibiotics, and the consequences of the spread of antibioscoresistant
puthogens in water, food and the cavironment.”

‘25, "The Minnesotn Depuronent of Health should coflaborate with huntan heaith groups
such ay the medical schools, health care praviders and professional medical associations
te evaluate potential human sources of antibiotic resixtant bacteria,”
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The best manaer to preserve the effectiveness of fluouroquinolones and other antibiotics is to promote
judicious use of antibiotics in all aress of our soctety. To focus primarily on antibiotic use in attimals - as
the Draft Repoxt apparently docs ~ ignores other areas where antibiotics are used and dous tiot fully
address the interest ruised by the Legisiature,

"Ploase includo those comments with the final report 1o the Legistature, und please fuel free to call or email

nte 1 you have any quustions. [ can be reached at 763/682-2171 or steve@minnesolarkeys.cam. Thank
you.

f. Y

‘Steven 1. Olaon
Executive Divector
Broller and Egg Association of Minnesota
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Minnesota Agri-Growth Council

Ms. Yvette Young January 17, 2003
Minnesota Department of Health

85 East Seventh Place, Suite 400

P.O. Box 64882

St. Paul, MN 55164-0882

Re: Minnesota Emergency Health Powers Act
Legislative Report and Recommendations (December 16, 2002 Draft)

Dear Ms. Young:

This letter sets forth our comments on the above-referenced Minnesota Department

of Health document, "Minnesota Emergency Health Powers Act: Legislative Report and

Recommendations (Draft, 12/16/02)" (hereinafter, "Draft Report"). Our comments focus on

the portion of the Report that addresses ways to preserve the effectiveness of
fluouroquinolones and other antibiotics that are vital to protecting human health.

The Draft Report initially summarizes the public meeting on October 28, 2002 as
indicating a general agreement among participants that "continued efforts to increase
awareness of this problem for patients, health care providers (including veterinarians),
animal producers and the general public was a critical activity." (Draft Report, at 32-33).
The actual recommendations, however, focus on use of antibiotics in animals, without
setting forth any clear recommendations as to human antibiotic use. (see, e.g., Draft
Report, at 33 (Recommendations 25 and 26)).

To be inclusive and best confront the concern raised by the Legislature, the
Draft Report should include recommendations as to appropriate use of antibiotics in
humans and how to address the problem of over-use, over-prescription and proper
disposal (when necessary) of antibiotics by humans. As such, Recommendations 25
and 26 should be changed to add the following statements:

25.  "The Minnesota Department of Health should provide information to groups such
as the medical schools, health care providers, professional medical associations and the public
‘about the human health consequences of over-prescription, improper disposal and non-
judicious use of antibiotics, and the consequences of the spread of antibiotic-resistant
pathogens in water, food and the environment. "

26. "The Minnesota Department of Health should collaborate with human
health groups such as the medical schools, health care providers and professional
medical associations to evaluate potential human sources of antibiotic resistant
bacteria. "

The best manner to preserve the effectiveness of fluouroquinolones and other
antibiotics is to promote judicious use of antibiotics in all areas of our society. To focus
primarily on antibiotic use in animals - as the Draft Report apparently does - ignores
other areas where antibiotics are used and does not fully address the interest raised by

the Legislature. _
Please include these comments with the final report to the Legislature, and

please feel free to call me if you have any questions. Thank you.

Vgar)‘{_,:t?u )/ s / L ;
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Myron' Just




Minnesota

MnCLU

Civil Liberties Union

Michael Golciner Charles E. Samuelson ‘Teresa . Nelson
President Executive Director Legal Counsel

January 17, 2003

Yvette Young

Minnesota Departnient of Health
85 E. 7th place, Suite 400

P.0 Box 64882

St. Paul, MN 55164-0882

Fax: (651) 215-5805

RE: Critique of the Minnesota Department of Health's Recommendation for
improving the Draft of Minnesota State Emergency Health Powers Act.

The Emergency Health Powers Act Draft report appears to give only a fleeting
reference to the civil liberties concerns implicated by the Minnesota State Emergency
Health Powers Act (MSEEPA). The analysis and recommendations, while citing
constitutional rights, do not contain any legal analysis of the specific constitutional
standards that the State is required to meet with respect to those rights. The
recommendations should include the obtaining of legal opinions as to the constitutional
requirements that must be met in each instance.

With regard to specific provisions of the MSEHPA, the MNCLU has a number of
civil liberties concerns. The MSEMPA contains both actions that the Minnesota
Department of Health (MDH) -must undertake to improve public health and safety on an

ongoing basis and what it must do to respond on an emergency basis. It also outlines

what the MDH must do to prepare and responded to bio-terrorism. Moreover, the

1821 University Avenue, Suite N-392, St. Paul, MN 55104 @
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MSEEPA gives new powers to the Governor and the Commissioner of Health to respond
to acts of nature, technological failures or malfunction, terrorist incident, a public health
emergency, an industrial accident, hazardous materials accident, civic disturbance that
endangers life and property or when local government resources are inadequate to handle
the situation. This overbroad category of emergencies and the overlapping powers may
lead to confusion at one end and abuse of power at the other.

First, the MSEEPA curtails the constitutional requirement of separation of powers
and checks and balances. The MSEBPA allows the Governor to declare a public health
emergency that does not terminate for 30 days. The act also provides for the Governor
to call the legislature into session if not in session. However, there is no process by
which citizens can have the judicial review when the acts of both the State Legislature
and the Governor find there is no emergency or that the putative emergency no longer
poses a threat. This should be amended so that the judiciary becomes immediately

involved in an oversight capacity over the acts of the executive and legislature.

Furthermore, the MSEHFA empowers the Commissioner of Health to use police
powers without proper judicial oversight. The act allows state and local health officers to
detain citizens without probable cause for 21 days. Although, the commissioner must
obtain an ex parte court order within 24 hours, this procedure is inherently coercive for
citizens who refuse to get vaccinated or receive some prescribed medical treatment or
who cannot be vaccinated because of compromised immune systems (persons with IEV
or persons undergoing chemotherapy). This should be amended to provide an appeals
process so that gitizens are not coerced into treatment they don't want, vaccinated,

isolated, quarantined or possibly jailed.




In addition, the MSEHPA provides for isolation or quarantine of persons who
refuse vaccination because of religious or conscientious objections to medical treatment
and vaccines. This must be amended to include a clause such as "without risk of

detention" similar to school immunization laws.

Third, the MSEHPA allows the collection of personal medical information,
testing of blood, sputum, cerebrospinal fluid and even DNA. It also requires pharmacies
to report increases in prescriptions and over the counter remedies and requires them to
report the name, address, date of birth, etc. of the purchaser. This violates basic notions of
privacy. Furthermore, ;the act allows the most personal medical information to end up in
state and federal databases. It can potentially be used by insurers to deny coverage and
by police in criminal investigations. This should be amended to require written consent
before protected health information may be disclosed, and criminal sanctions and civil

remedies for those whose privacy has been violated

Finally, the MSEHPA allows the government to disallow public gatherings when it
would be an effective preventative measure for diseases that are transmitted through the
air. The First Amendment to the United States Constitution allows the interference with
the right to assemble only when there is compelling governmental reason and when the
act that the government takes is narrowly tailored.  Therefore, the MSENPA should be
amended to limit this power only to instances where there is an airborne disease and

limited to a particular place and at a particular time,

The foregoing civil liberties concerns, while not exhaustive, indicate the need for

additional attention to the specific constitutional issues implicated by the MSEHPA.




Future drafts should included procedure for citizens to challenge the state of emergency,
limitation on the police powers of by the Commissioner of Health, stricter data collection
and management practices and legal analysis of the specific constitutional standards that
the State is required to meet with respect to the First Amendment. We strongly urge you
to consult with your attorneys so that the MSEHPA does not make us safe at the expense

of being free.

Sincerely,

Charles Samuelson

Executive Director




